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Aparna Prasad Chunder v. Chairman, Garulia 
Municipality ae 


Apurba Krishna Mitra v, Ram Bahedur 
Arman Shaik v. Naimuddin Shaik 


Asgar Ali v. 0. V. R. M: Firm. 


Assessment of Kangra Valley Slate Co. Ltd. 
‘Lahore, In the matter of or 
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AIR 1936 Oudh 223 


TR 
922 
IR 
749; 


... | 1936 R D 21; (1936) A L J 208; 1936A LR 


276; 8 R A 739; A IR 1936 All, 442 
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Fazal Ahmad v. Tola Ram Singh ATR 1936 Lah. 244:37 P L R 735; 8, RL ui 
726 
Ffrm Amir Singh-Nend Lal Singh v, Muhammad 
Akbar Khan se | A I R 1936 Pesh. 77; BR Pesh, 181 708 
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P L R292 201 
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Amada from the Madras High Court 
January 16, 1936 l 
Lorp MACMILLAN, Sir JOHN WALLIS AND - 
SIR. GEORGE LOWNDES - 
SRINIV ASAN—APPELLANT 
VETSUS n 
"KRISHNA AYYAR AND OTARRJ— 
RESPONDENTS 

Deed—Genuineness—Discrepancy between alleged 
date of sale of stamp paper and alleged date of execu- 
‘tion of deed thereon—No explanation—Accuracy of 
date of seal—Document held not genuine. 

Held, that the appellant had offered no explanation 
of the discrepancy between the alleged date ‘of-sale 
‘of the stamped paper and the alleged date -of execu- 
tion.of the deed on the one hand and the date of 
the Offica s3al on the other hand and that 
the accuracy of the date-seal must be accepted and, 
therefore, the document executsd on the stamp paper 
could not be genuine, 

Appeal against the judgment of Mr. 
Justice Ramese em and Mr. Justice J ackson, 
dated September 3, 1929. 

Messrs. A. M. Dunne , K. C. and C. Sidney 
Smith, for the Appe lant. 

Messrs. L. DeGriyther, K..C. and P. y. 
Subba Row, for the Respòndents. 


Lord Macmillan.—In this appeal their 
Lordships have to consider the question 
of the genuineness of a*deed which pur- 
ports to have been executed by the late 
Sethu Ayyar on November9, 1915, authoris- 
ing his wife Negemmal to adop; a son. 

Sethu Ayyar died on November.28, 19135, 
and the deed was presented by his widow 
for registration on December 13, 1915. Re- 
gistration was opposed by the deceased’s 
_ brothers on the ground that the’ deed was 
a forgery, but the Sub-Registrar on Decem- 
ber 22, 1916, found that the deed had been: 
executed by. the deceased and that his 
widow was entitled to haye it registered. 
The widow thereafigr a ae the appellant 
who was then six years of a 

In February, 1917, the ic ng brothers 
of Sethu Ayyar and ‘other members of the 

lölli &2 


“sembling a 


‘date “Novamber 1915” 


` family instituted the present suit against 


‘the. widow Nagammal and the a adopted.. sot 


Srinivasan, the present appellant, claiming 


a declaration that the deed of authority to 


adopt was not genuine, The Additional. 
Subordinate Judge of Tanjore on January 
31, 1928, decided that the impugned deed 
was genuine and dismissed the svit. On 
September 3, 1929, the High Court of 
Judicature at Madras (Ramesam and 
Jackson, JJ.) on appeal reversed this 
decision and declared that the deed was 
not genuine. 


‘The judgments-below are largely occupied 
wiih the discussion of questions of credibil- 
ity and probability to which the evidence 
gives rise but their Lordships find- it 


‘unnecessary to enter upon those topics for 


in their opinion it is possible to dispose 
satisfactorily of the case on a single and 
separate point, which they now proseel to 
state. 


Tae original deed has been produced to 
their Lordships, As alrealy mentioned it 
purports to have been executed by Sethu. 
Ayyar on Novex:ber 9, 1915. Ib is written, 
on paper bearing a ten rupee stamp and is 
endorsed in the ‘handwriting of the stamp. 
vendor—‘‘No. 2,434. Ten Rupees. Nagam- 
mal, Mannargudi November 5, 1915, T: 


‘Raghava, Nayudu, B. S. V. ' Mannargudi, i 


immediately to the right of this endorse- 


` tion there appsars on the document the 


seal of tke Deputy Collector, Tanjore, re- 
postmark in size and appear- 
The impression is imperfect but the 
is clearly legible., 
The day of November is nob imprinted 
owing to defective stamping but there is 
an indication of the figure 7 and the date 
was probably “November 17, 1915.” It is 
enough for the present purpose that the 
stamped paper on which the impugned deed 
is written indubitably bears to have Poom 


ance, 
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sealed in the Deputy Collector's office at 
Tanjore in November, 1915. . 

The stamp vendor stated that he got his 
supplies of stamped paper from the sub- 
treasury at Mannargudi. The Huzur 
Treasurer in the Tanjore District Treasury 


explained that in ordinary course he receiv-. 
ed monthly indents from. the Tahsildars of: 


the Mennargudi end other sub-treasuries 


for the supplies which they required and. 


these were obtained by him in turn by 
„indents on the Superintendent.of Stamps at 
Madras. 
by the Tahsildar of Mannargudi to the 
Tanjore Treasury Office in October: and 
November, . 1915, are. both in evidence. 
The former is, dated October 9, 1915, and 
‘shows that inter alia 10 ten rupee stamps 
‘were on that date. indénted for by the 
Mannargudi taluk and were subsequently 
‘dispatched from “Tanjore on October 20, 
and acknowledged by the Mannargudi 
Tahsildar- on October 25; the latter is dated 
November 9, 1915, and shows that inier alia 
20 ten rupee stamps were’ on that date 
indented for by the Mannargudi taluk and 
were subsequently dispatched from Tanjore 
on November 20, and acknowledged by 
the Mannargudi Tahsildar on November 
24, No- other indents ‘were made by 
Mannargudi on ‘Tanjore in these two 
months. It follows that no ten rupee 
stamp sealed in the Tanjore office in 
November can have been in the hands of 
the stamp-vendor at Mannargudi on Novem- 
ber 5,or ean have been used for a deed 
executed on November 9, 

Further, the stamp-vendor produced -his 
daily account book of stamps received and 
sold by him. He stated epecifically, on 
reference to his entries, that tke last occa- 
sion in October, 1915, on whichhe received 
stamps from the Mennargudi sub-treasury 
was on the 25thof that mcnth end that, 
thereafter he did not receive any further. 
supply until Novembér 11. It is thus 
impossible thet he could have sold cn 
November 5, a stamp which was sealed in 
the Tanjore Office in November, 1915, for 
no stamps were issued. from Tanjore 10 
Mannargudi in November until the 20th of 
that month. ; 4 

How cen this discrepancy be explained 
consistently with the genuineness of the 
deed? In one oftwo ways cnly. 
possible explenationis that the  stemped 
paper in question when issued by the 
Tanjore Office tothe Mannargudi sub-trea- 
sury and by the latter to the stamp vendor 
pore no date-seal of the Tanjore Office end 


A 


The indents for stamps submilted - 


The fist. 


*e 

WIG 
that the date-seal was sumehow subsequent- 
ly impressed cn the stemped peper after 
it had been sold by the stamp-vendor to 
Nagemmal end used for the deed. It 
appears that cmong the large numberof 
stamps issued from the ‘Tanjore Officean 


occasionel one may be issued without any 
dete-seal. The practice in such a cesse is 


to return the unsealed stamp end obtain 
“a sealed one in exchange. 


The documents 
relating to en instance of such an omission 
arein evidence. But the stamp in question, 
if it be essumed thatit bore no date-seel 
when issued, was not sent back to Tanjore. 
The stamp-vendor stated thai if he had 
noticed that there was no date-seal on the 
stamp when he sold it, he would have sent 
it back, but he says that he did not examine 
the stamp paper to see if it bore a date- 
seal; ifit . was absenthe could hardly 
have failed to notice the fect. If lhe 
hypothesis be accepted that the stamped 
paper when sold and used bore no Tanjore 
date-seal, how does it come now to bear a 


date ?. Of this no explanation is offered and 


none is possible which does not involve 
what the Subordinate Judge characterises 
asa “huge fraud” requiring the co-operation 
of more than one responsible Government 
servant. The Subordinate Judge rejects 
the theory thal the stamped paper when 
sold and used bore no Tanjore date-seal 
and their Lordships think that he was right 
in doing so. if i 
. The only other possible theory consistent 
with innocence is that by a mistake in 
ihe Tanjore office the stamped paper was 
sealed with a November date-seal.althouzh 
issued in October. or earlier. The Sub- 
ordinate Judge accepts this explanation as 
being “more probable”. The process of 
sealing stamped paper in the office at 
Tanjore, is described in evidence by the 
Huzur. Treasurer..The seal used is so 
constructed that movable types indical- 
ing the day, month end year cen’ be 
inserted in ithe die and altered as 
required. After every four or five {housend 
impressions ihe types ere cleaned and reset. 
The Subordinate Judge comes to ihe con- 
clusion that “the treasury seal giving 


November must bea mistake due to care- 


lessness cr ignorence on the part of the 
menial entrusted with the task of cetting 
ihetypes for the seale.” l 

Their Lordships agree with the learned 
Judges of the High Court that this 
explanation cannot ‘he sccepted. The 
Subordinate Judge dees not do justice to 
the - precautions taken in the Tanjore 
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Office. These-are described in detail by 
the Huzur Treasurer. While it is true that 
the movable date-types are inserted in the 
die by peons, thisis done in the presence 
of the Treasurer and a sample impression 
is taken to see that the dateis correct. I£ by 
a mistake the peon inserted “Noy.” 
in the die when he should have inserted 
“Oct.” ‘or some earlier month then, if the 
error was not .at the time detected, a 
large number of stamped papers with this 
wrong date must presumably. have been 
issued and the mistake must almost 
inevitably have been subsequently 
discovered and brought to the notice of 
the office. But there is no evidence of any 
other wrongly dated stamp having been 
found or reported. On the other hand if 
the error had been detected at the time 
of sealing, the wrongly dated stamps would 
not have been issued. © 
“ Their Lordships .are of opinion thatthe 
appellant has -offéred no explanation which 
they can accept of the discrepancy between 
the alleged: date of sale of the stamped 
paper and the alleged date of execution of 
the deed on , the one hand and the 


date of the "Tanjore Office -seal on the 
. accept: 
the date-seal and, that. 


other hand. Their 
the accuracy of 
being so, the document cannot be genuine. 
It is not necéssary toembarkon conjec- 
tures asto how the fabrication was effected. 
The stamp-vendor no doubt swears that 
he sold the stamp in question to Nagammal 
on November 5, 1915. His day book shows 
the sale of a -ten rupee stamp ‘on 
November 5, 1915, and the serial number 
"2434" endorsed on the stamp in question 
apparently corresponds withgsuch a sale. 
He states that the chisa which he kept, a 
sample page of which is exhibited, would 
alsorecord the sale of the stamp. and its 
serial number and thatit was sold to 
Nagammal, but the chitia for 1915 is not 
available, having been sentin to the taluk 
office where it would, in ordinary course, be 
destroyed. This evidence convinced the 
Subordinate Judge, but in their Lordships’ 
opinion ib does not countervail the ineyit- 
able inference to be drawn from the date 
of the Tanjore Office seal.which the stamp- 
vendor was quite unable to displace. If 
the parites- intended to commit a fraud, 
their igenuity would be equal to the task of 
overcoming the difficulties presented by 
the stamp vendor's records. . 
Their Lordships will humbly advise His 
Majesty that the appeal be dismissed and 
the decree of the High Uourt of Sep: 
t Hi i s 


Lordships 
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tember 3, 1929, be affirmed. The respondent 
will have their costs of the present appeal. 
D. Appeal dismissed. 
Solicitors for the Appellant-—Messrs. Hy. 
S. L. Polak & Co. . 
Solicitors for the Respondent :—Messrs. 
Harold Shephard. 
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LAHORE HIGH GOURT 
Second Civil Appeal No. 1508 of 1935 
December 18, 1935 


- Jat Lat, J. 
NUR MOHAMMAD AND. oranrs—PLAINTI PES 
—APPELLANTS 
VETSUS 


AMIR—Derenpant—ReEsponDENT | 

. Registration —Partition— Application to Revenue. 
Officer embodying terms of partition and requesting 
him to give effect to tt-Whether requires regis- 
tration~—Second appeal—Question whether successor 
Judge is competent to go behind finding of predecessor 
—Whether in the discretion of Judge—Question, if 
can b2 raised on second appeal. 

“On the question as to. whether an application 
made to the Revenue Officer embodying the terms on 
which a partition has been effected. and requesting. 
him to give effect to the same, much depends’ upon 
the nature of the transaction in respect of which an. 
application has been made to the Court and also on 
the terms of the application. , ' 

Where there was an application pending in the 
Revenue Courts for effecting partition of the joint- 
property and tne Revenue Officer was competent to 
make a partition of the property either with the 
consent of the parties or without their consent, the 
mode of partition was entirely inthe hands of the 
Revenue Officer and if he had passed a final order 
effecting partition, an instrument of partition could 
have been executed which admittedly did not require 
registration, under s. 17 (2) (viii) of the Registration ` 
Act: 

' Held, that the petition merely applied to the 

Revenue Officer requesting that the partition may bs 

effected in a certain manner. Either it was an 

application to effect a partition or it was a recital of. 
partition which had already been effected by the | 
parties. The document itself was not an instrument 

of partition. An instrument of partition would have 

followed tne order passed by the Revenue Officer” 
directing partition according to the terms containsd 

in the application and henes the applica- 

tion made by the parties did not require registration. 

Sita Ram v. Har Sahai (1), Baldeo Singh v. Udal 

Singh (2), Misri v. Rajmat. (8), Triloki Nath v. Ram 

Manorath 4), relied on. Ghulam Muhammad v.. 
Jagjo (5), distinguished. 

“ Whether the Judge was competent to go behinl 

the finding of his predecessor after he had clearly 

express3d tha opinion that the document did noi 

require registration is a matterentirely at ths 

discretion of ths Judge and cannot be raissd in 

second appeal. 

S. ©. A. from the decree of the District 
Judge, lLyallpur, dated May 4, 1935, 
affirming that of the Subordinate Judge, 
Third Class, Lyallpur, dated Noyem- 
ber 19, 1934. 
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Dr. Khalifa Shuja-ud-Din, for Mr. M. A. 
M ajid, for the Appellants. 

Mr. S. C. Manchanda, 
denis. 

Judgment. —The parties to this eppeal 
being jetnt owners of land one of them 
made an application to the Revenue 
authorities under the provisions of the 
Land Revenue Act for partition of the 
joint lend, when the proceedings before 
the Revenue Officer for ihe partition of 
the land were pending, the p3rties entered 
into a compromise whereby. the joint prc- 
perty was divided in a certain manner. 
An application was made to the Revenue 
Officer embodying the terms on which the 
partition had heen -effected by the parties 
and requesting him to give effect to the 
same. This application was signed by 
the parties concerned. - The Revenue 
Officer after recording the statements of 
the parties directed ihat mutatıon should’ 
be entered in the revenue records’ih ac- 
cordance with the compromise effected by 
the parties. One of the terms of the 
compromise was that in order to equalize 
the shares of the parties one of them 
had to pay some cash to the other 
party. 

‘The suit out of which this second appeal 

has arisen was instituted to recoyer part 
of the money so payable end also for an 
injunction. The learned District Judge held 
that the application in which the terms of 
the compromise were recited and which 
was presented to the Revenue Officer 
required registration and not being re- 
gistered, was inadmissible in evidence. He, 
however, remanded the case to the trial, 
Court to ascertain the terms of the compromise 
independently of the petiticn made to the 
Revenue Officer. The suit was ultimately dis- 
missed by the trial Judge und en appeal 
was preferred again to the District Judge. 
Jn the meantime another District Judge 
had succeeded the District Judge who had 
remanded the case and he was of opinion 
that the document did not require regis- 
tration but that he could not go behind 
the order of his predecessor who hed held 
that the document did require registretion. 
He was further of opinion that cn the 
conclusion ihat the document required 
registration, no evidence could be given 
as to the terms of the partition end con- 
sequently -he agreed with the trial Judge 
in dismissing the suit. 

This is en appeal sgainst the decree 
of the District Judge aa it is contended 
that the learned Judge was- competent 


for dis Respon- 
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to go behind the finding of his predecesso! 
after he had clearly éxpressed the opinion 
thet the document did not require registre- 

tion. This, however, was a matter entirely 
at the discretion of the learned District 
Judge and cannot be raised on second 


appeal. The question, therefore, is whether 
the document required registration’ or 
not. 


Dr. Shuja-ud-Din for the appellents has 
relied upon a number of cases in which 
it hes been held that petitions mede to 
Revenue Officers reciting either femily 
arrangements as tothe enjoyment of joint 
property by partition or the fact of parti- 
tion effected by joint owners, praying the 
Revenue Officer to sive effect to the seme 
in mutaticn proceedings do not require 
registration, es they merely . amount 10 
information {o the Revenue Court of what 
18 a completed transaction. Sita Ram v. 
Har Sahai, 71 Ind. Ces. 619 (1), Baldeo 
Singh v. Udal Singh (2), Misri v. Rajmait 
(3) and Triloki Nath v. Ram Manorath, 
132 Ind. Cas. 537 (4) were ihe principal 
authorities cited by the learned Cotnsel. 
They support his contention. But the 
learned Counsel for the respondent relies 
upon Ghulam Muhammad v. Jagjo (5) in 
which a Division Bench of this Court held 
that an application evidencing a transaction 
of transfer of immovahle property presented 
to a Revenue Court does not cease to be 
an instrument of thet nature merely be- 
cause it is written out in the form of an 
application. In that case the dispute wes 
between the widow and the collaterals of 
a ‘deceased proprietor. Mutation ‘had been 
effected in favour of the widow end the 


collaterals had preferred an appeal to the 


Collector and there was: a compromise of 
the dispute end an epplication was pres- 
ented to the Collector which recited that 
a major portion of the land hed been given 
tothe collaterals and a smaller portion there 
of to the widow. In my opinion that case 
is distinguishable fiom the present cage, 
becauce in that cese each party cleimed | 
to the exclusion of the other and both of 
them could not inherit the property jointly. 
Therefore the application contained 
an arrangement whereby one pariy relin- 
quishéd his or her right in the property in 
favour of the other. 


(1) 71 Ind. Cas. 619; A 1 R 1923 All. 488. 
(2) oe 58 Ind. Cas, i) A IR1921 All. 218,18 


(3) A I R 1926 All. 103; 89 ana: Cas. 849. 

(4) 132 Ind. Cas, 537; ALR 1931 Oudh 296; 80 W 
N 764; 15 R D 375; Ind. Rul. (1931) Oudh 297. 

(5), A1R1926 Lah. 586 (2); 96 Ind. Cas. 227, 
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. Much depends upon the nature ot ths 
transaction in respect of which an applica- 
tion hes been made tothe Court and also 
on the terms of the application. In the 
present case, as I have already stated, 
there was an applicetion pending in the 
Revenue Courts, for effecting p-rtition of 
the joins property and the Revenue Officer 
was competent to make a partition of 
the property either with the consent of 
the parties or without their consent. The 
mode of partition was entirely in the hands 
of the Revenue Officer and if he had 
passed a final order effecting partition, an 
instrument of partition could have been 
executed which admittedry did not require 
registration, under s. 17 (2) (viii) uf the 
Registration Act. In the present case, 
therefore, the parties merely applied to 
the Revenue Officer requesting that the 
partition may be effected in a certain 
manner. Hither it was an epplication to 
effect a partition or it was a recital of 
partition which had elready been effected 
by the parties. The document itself was 
not an instrument of partition. An in- 
strument of partition would have followed 
the order passed by the Revenue Officer 
directing partition according to the terms 
contained in the application. Therefore, 
in my opinion, in this case the application 
made by the parties did not require re- 
gistration and the view of the District Judge 
who remanded the case is erroneous end the 
view of his successor is correct. 

I accept this appeal, set aside the order 
of ihe District Judge and send the case 
back to him with direction to decide the 
appeal on the merits on the assumption 
that the document in question did no: re- 
quire registration. The ecourt-fee on the 
memorandum of appeal shall be refunded 
to ihe appellants; other costs will abide 
the result, 


N. Appeal acezpied. 


‘RANGOON HIGH COURT 
Criminal Appeal No. 299 of 1935 
May 9, 1935 
DuNKLEYy, J. 

MAUNG NI AND ANOTHER—ÅPPELLANTS 
VƏTSUS 
EMPEROR—OprrositE Parry. 

Penal Code (Act XLY of 1860), s. 300, Eæcep. 1— 
Deceased, noted bad chfracter, behaving in outrageous 
manner—Accused given ‘grave and sudden provocation 


—Weapon used in retaliation—Held, accused was en- 
titled to benefit of Excep. 1 to s, 300, 
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Where it appeared that the deceased was a noted 
badcharacter in the village and bshavedin an 
outrageous manner by striking the acensed witha 
stick and by striking him with a stick the deceased. 
gave grave and sudden provocation to the accused 
such as would suffice to make any person of ordinary 
tamper lose his self-control,and in that moment ao- 
cused used the weapon which hs had at hand in 
retaliation on the deceased and stabbed him: 

Held, that under ths circumstances the accusedhwas 
entitled to tne benefit of Excsp. 1 tos. 33), Penal 
Code and hence was not guilty of tha offence of 
murder. 


Cr. A. from an order of the Additional 
ee Judge, Pegu, dated February 11, 
1935. 

Mr. Campagnac, for the Appellants. 

Mr. Lamberi, for the Crown. 

Judgment.—Early in the afternoon of 
November 18, 1934, Maung Po Hmyin was 
murdered onthe village road of Kathitkon 
village. He was removed to the Pegu 
hospitel after he had received his injuries 
and died in hospital on the night of 
November 19. The post moriem examina- 
tion revealed that he had been stabbed. 
twice in the back with a sharp-edged and 
sharp-pointed weapon, and had been struck 
once on the head with a blunt weapon. 
The lest injury was not particularly 
severe, but each of the two stab wounds, 
which penetrated into the abdominal cavity 
and punctured the intestines, was neces- 
sarily fatel. It is clear, that the person 
who inflicted these wounds was prima 
facie guilty of murder. 


The prosecution case against the appel- 
lants wes that the appellant Maung Ni 
was the person wha inflicted the stab 
wounds with a knife and that the appellant 
Maung Thin was the person who inflicted 
the injury on the head with a loaded 
stick.. The learned Sessions Judge has 


accepted the prosecution evidence and has 


convicted the appellant Meung Ni of the 
offence of murder, under s. 302, Penal 
Code, and sentenced him to transportation 
for life, and has convicted the appellant 
Maung Thin of voluntarily causing hurt, 
under s. 323, Penal Code, and sentenced him 
to undergo one year's rigorous imprisonment 

Immediately he was injured the decease 
ed Po Hmyin denounced the two appellants. 
He statel thet he had been struck on 
the head by Maung Thin and stabbed in 
the back by Maung Ni, ani persisted in 
this denunciation, which he first made 
while lying on the village road, consistently 
in his first information report and sub- : 
sequently to a Magistrate short time 
before he died. The only criticism which 
learned Counsel for. the appellants has 


6. ; . MUANG NI v.-EMPEROR - (RANG) 


been able’ to make of these denunciations 
by the deceased is that, whereas the 
original denunciation in the village was to 
‘the effect that Maung Thin first struck 
the deceased with a stick and then Maung 
Ni stabbed him (and thisis in accordance 
with the evidence of other witnesses for 
the prosecution), in his statement to the 
Magistrate in hospitial the deceased said 
that he was first stabbed and then struck. 
_ This is a very minor point which is of 

no material importance in view ‘of the 
precarious condition in which “the deceased 
was at the time when he was ‘exsmined 
by the ‘Magistrate. There is ample corro- 
borative evidence of these denunciations 
by the deceased, and it is impossible 
not to believe ihat the denunciations are 
honest and correct. Consequently it must 
be held that the appellant’ Maung Thin 
was responsible for the injury on the 
deceased’s head and the appellant Maung 
Ni i was responsible for the two stab wounds 
in the deceased's back. l 

I agree with ihe learned Additional 
Sessions Judge when he says that the 
correct account of this occurrence has pro- 
bably been given by the prosecution 
witness Po Kyaw (P. W. No. 1). He 
says that on the day on which ‘the decees- 
ed met his death there wes some kind 
of a festival in the village, end shortly 
before noon there was a dispute be- 
tween the jdeceased ‘end the ‘appellant 
Maung T hin regarding the arrangements for 
a foot race. Subsequently the. deceased 
end Po Khaw walked along ihe village 
road with the -intention of going to the 
monastery to listen to a mcnk who was 
preaching there, and onthe way they 
met the; ~headman Maung Fo Thaung (P. 
W. Ne. 7), who was accompanied by the 
two appellenis. The appellant Maung Ni 
is the brother-in-lew of this headmen 
When the headman’s party met the ie 
ceased and Po Khaw, the headmen asked the 
deceased whom he had been ebtsing, no 
doubt referring io the dispute which “hed 


occurred shortly before between Maung. 


Thin and the decease. The decessed 
replied ihat he wes not abusing him and 
thereupon Maung Ni esked “Whom were 
you abusing?” “And the deceesed replied 
“I was abusing you,’ end struck Maung 
Ni once on the shoulder with a cane stick 
which he was carrying. The 
aimed at Maung Ni’s head but owing . to 
Maung Ni trying to avoid. the blow it 
fell to his shoulder. Then the headman 
seized the stick and pulled it out of the 


blow was. 
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deceased’s hand, and immediately Maung 
Thin struck the deceased on the head 
with a stick which he (Maung Thin) was 
carrying, -end Maung Ni moved round to 
the ‘back of the deceased and, pulling a 
knife from his waist, tabbed the de- 
ceased twice’ in the oe The deceased 
at once collapsed on the ground and Po 
Khaw ran away. 

‘Besides Po Khaw there wete other eye- 
witnesses of this occurrence, ebut it is not 
necessary to refer to their evidence. The. 
headmen Maung Po Taung, no doubt 
actueted by his relationship to Maung Ni, 
has unfortunately given felse evidence. 
He has denied that he wes present when 
the stabbing took place. He said that as. 
he was coming along the village road he- 
saw 10 cr 13 men beating cne another 
with sticks and he shouted to them to 
stop and then they ren away in different 
directions, end among the persons who- 
ran away be saw Meung Thin, who was 
carrying a short stick. He alleges that 
the. person who was with Maung Thin 
was a person named Aung Ye. This is 
no doubta false statement. The headman 
has had to admit-thet out cf the 10 ‘to 
15 persons -who were fighting with sticks 
not a single-one received eny injury ex- 
cept the deceesed, whom he found lying 
on the ground with his intestines protruding 
when the crowd dispersed, and this admis- 
sion is sufficient io show that he has not 
told the truth. I heve no doubt that 
Po Khsw’s accountis the true eccount of 
what actually happened. 

Inspite of this overwhelming evidence 
the appellants heve, even inthe appeal be- 
fore me, still persisted in denying that they 
were responsible for the injuries to the de- 
ceased, end their learned Counsel has 
mistakenly tried to persuade me to reject 
the denunciations by the deceased and- 
the evidence of the eye-winesses on the 
ground of ceitain meticulous contradic- 
tions in their various statements which he 
has pointed out et length. It is unfortunate 
that he declined to take up the only line 
of defence which wes really cpen to him, 
end thet is, that the eppellant Maung Ni 
is entitled to the benefit of Excep. 1 to s. 
300, Penal Code. This Excepticn says that 
culpable homicide is not murder if - the 
offender, while deprived of the power of 
self-control by grave and sudden provoca- 
tiou, causes the: death af the person who 
gave the provocation. J, however, intorm- 
ed the learned Assistant Government - 
Advocate who appesred. for the Crown that.. 

e 


+ 


1926 
I proposed -to take up this point and E 


have heard his ergument egainst the 
applicability of- this exception. It is 
that, elthough the eppellant Meung Ni 


was undoubtedly provoked, the provocation 
was itself provoked by Maung Ni. His argu- 
ment is that, when the deceased was ques- 
tioned by the headman regarding his abusive 
lenguage in the earlier part of the day, 
Meung Ni gratuitously interfered by 
asking the deceased. a question, and the 
. deceased was entitled to resent 
interference, end this question by Maung 
Ni was a provocation to the deceased. | 
find myself unable to accede to this view. 
Maung Ni was present when the earlier 
dispute took place between the deceased 
-and Maung Thin. The deceased appears 
from the evidence to have been a noted 
bad character in the village and Maung 
Ni no doubt resented the abusive language 
which the deceased had used to Maung 
Thin, and therefore the deceased had no 
proper ground for resenting Maung Nrs 


question when he (the deceased) gave an. 


évasive reply to the headman’s question, 
In my opinion, the deceased behaved in an 
outrageous manner by stricking Maung 
Ni with his stick. Of Gourse, Maung Ni 
had no right of private defence of his 
body because the headman promptly tcok 
away the stick from the deceased, but, in 
my opinion, by stricking him with astick 
the deceased gave grave and sudden pro- 
vocation to Maung Ni such as would 
suffice fo make any person of ordinary 
temper lose his self-control, and in that 
momenti Maung Ni used the weapon which 
he had to hand, in retaliation oa the 
deceased, and stabbed him. Under these 
circumstances I consider that the appellant 
Maung Ni is entitled to the benefit of 
Except. 1 to s. 300, Penal Code, and 
therefore is not guilty of the offence of 
murder. l 

I dismiss the appeal of tha eppellent 
Maung Thin and confirm the conviction and 
sentence passed upon him. In regard to 
the appellant Maung Nilalter his convic- 
tion to a conviction for coulpable homicide 
not amounting to murder, under cl. 1, s., 301, 
Penal Code, aud reduce His sentence to a 
sentence of rigorous imprisonment for a 
term of ten years. | 


N. Appeal dismissed. 


HARNAM SING t, KISIAN ctandD (PESH.) 


this. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Oivil App2al No. 49-10 of 1935 
October 12, 1935 
MIDDLETON, J. ©. ` 
HARNAM SINGH AND ANOTHER 
—-DEFENDANTS—APPELLANTS 
VETSUS 
Lala KISHAN CHAND-—-PLAINTIPF 
— RESPONDENT. 

Arbitration — Áll questions in dispute referred to 
arbitration -Power of arbitrator to decide question 
of costs — Award. containing direction as to costs— 
Court's discretion as regards costs, of removed by 
award—Civil Procedure’ Code (Act V of 1908), 
Sch. II, para. 13. i 

When all questions in dispute between the parties 
are referred to arbitration, the arbitrator is there- 
by empowered to decide the question of costs which 
is one of the matters involved in the suit. 

Where the award contains a discretion that the 
parties will bear their costs, it is unnecessary to 
specify any amount. In such a case the Court's 
discretion in the matter of costs is removed by the 
arbitrator's award. J. M. Lang v. Holland and Moss, 
Lid. (2), distinguished. Dharn v. Dildar Khan (1), 
referred to. 

©. A. against an order of the Senior Sub- 
Judge, Bannu, dated December 20, 1934. 

Mr. Bhawani Das, for the Appellants. 
Mr. Gurditta Mal, for the Respondent. 

Judgment.—During the course of a civil 
suit. between the parties after issues 
had been framed, there was a reference 
to arbitration, the orderof reference con- 
cerning the whole dispute between the 
parties. The erbitrator filed an award 
granting a certain sum to the plaintiff 
and directing that the parties should 
bear their own costs. The Court accepted 
the award, but held that the arbitrator 
had exceeded his rights -in passing an 
order as to costs in the suit and therefore 
granted a decree forthe amount granted 
in the award, but with proportionate costs 
in favour of the plaintiff. The defendants 
Come up in eppeal urging that the 
direction as to casis was part of the 
award end could not be modified by the 
Court. Paragraph 13, Sch. I, Civil Procedure 
Code,, reads as follows: 

“The Court may also make such order as it. 
thinks fit respecting the costs of tbe arbitration 
where any question arises respscting such costs 
and the award contains no sufficient provision 
cencerning them.” < 

Counsel for the appellants quotes from 
Chitaley’s commentary to the effect that 
where the question of ccsts has been 
referred to the arbitrator, or where the 
whole matter in dispute has been referred 
to the arbitrator, the arbitrator has au- 
thority to award costs in the award, and 
relies upon a case decided in the Judicial 
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Commissioner's Court, Nagpur, reported as 
Dharn v. Dildar Khan, 46 Ind, Cas, 182 (1). 
where it was held that es the plaint included 
a prayer for costs and all questions between 
the parties had been referred to erbi- 
tration, the erbitrator was correct in 
awarding costs. ; : 

‘Learned ‘Counsel for the respondent 
quotes s. 35; Civil Procedure Code, which 
gives a Court discretionary powers ¢s 
regards costs subject to such conditions and 
limitations as may-be prescribed, end relies 
upon a case in Sind reported as J. M. Lang 
v. Holland and Moss, Ltd., 27 Ind. Cas. 526 


(2). Jn that case it was sought to set aside 


cn award on the ground ihat it contained 
a direction as to cosis. The learned 
Judge held that the reference to costs 
in the award was a mere recommendation 
to the Court and wes not ən essentiel 
part of the award, but in that case it 
appears that the arbitrator had not 
specified the cosis which he cosidered 
should be awarded, and that without en 
order of the Court it would have been 
impossible to determine them.. In the 
present case the arbitrator's 
being that parties will. bear their own 
costs, it was unnecessary to specify any 
amount. fn the present case the award 
did contain sufficient provision concerning 
eosts in the sense that the directions 
in the award did not need any amplifi- 
cation to be put into effect, Learned 
Counsel for the respondent has-urged that 
“sufficient” has the same meaning es 
“Suitable” or “just”, but I cen see no 
force in this contention. Upon. a plain 
reading of para. 13, Sch. JI it appeers io 
me that the Court’s discretion wes removed 
by the arbitrator's eward, end it further 
appears to me that when all questicns 
in dispute between the parties were 
referred to arbitration, the arbitrator wis 
thereby empowered to decide the questicn 
of ecsts which wes one cf the matters 
involved in the suit. I therefore eccept 
ihis appeal with costs «nd modify the 
decree of the Court below by directing 
that parties shall bear their own cosis of 
that Court. Pleader’s fee Rs. 16. 

Ne ; ; -~ Appeal allowed. 


(1) 46 Ind. Cas. 182; A I R 1918 Nag. 108. 
(2)27 Ind, Cas. 526; A IR 1914 Sind 62; 8 S L R 136. 
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Criminal Appeal No. 20 of 1935 
February 19, 1935 
Potiock,A. J.C. 
PHULUA LODHI—APPELLANT 
VETSUS 
EMPEROR—RESPTONDENT 

Evidence Act (I of 1872), ss. 24, 25, 26,27— 
Protection under ss, 21, 25, 26— Nature of— Recovery 
of knives as a result of statement made to Police— 
Whether suficient for admitting confession to 
Police. 

The protection: given to an accused person by 
ss. 24, 25 and 26 ofthe Evidence Act should not be 
dependent upon the- ingenuity of the Police Officer 
ar the folly of the prisoner in composing tne sentence 
which conveys the information. On the other, hand, 
the statement made to the Police should, not be 
garbled so asto render it absolutely innocuous to 
the prisoner and remove it entirely from the nature 
ofj a confessional statement. The Court should not 
under cover of this provision allow the discovery of 
ordinary articles like lathis, knives, stick and 
clothes to be introduced so as toadmit what are 
practically confessions to tke Folice, and the 
discovery oughtto be of afact which is directly 
connected with the crime apart from the statement 
itself. Sukhan v. Emperor (|), Sonaram Mahtoo v. 
Emperor (2), Emperor v, Ganu Chandra (3), relied on, 
- Or. A. against ¿n orderof the Additional 
Sessions Judge of Nazsinghpur, dated- 
December 21, 1934. l j 

Judgment.-—This judgment will dispose 
of Criminel Appeal No. 21 of 1935 also. 
The two appellants Phulua and Prema, 
who are brothers, were tried together with 
Manmohan for ihe murder of Bhagwans- 
ingh at Bamhni in the Narsinghpur ; Tahsil 
on the night of September 19/20, 1934. They 
were all acquitted of the charge of murder, 
but the appellenis Phulua and Prema were 
convicted under s. 201, Indian Penal Code, 
for ceusing the disepperance of evidence 
and were sentenced to 7 years’ rigorous 
imprisonment, 

Bhagwansingh was seen to go out with 
Phulua ef.er the evening meal on Septem- 
ber 19, end his dead body was found ina 
well cn the following dey. The medical 
evidence shows that Bhagwansingh. 
received four incised wounds on the head, 
that his skull end lower jaw wis extensive- 
ly fractured, and that he was killed about 
5 hours after his evening meal. Phulua was 
not found in the village on the 20th and 
was brought back frem Chind on the 22nd. 
The only direct evidence against the two 
accused is that of Munnalal (P. W. No. 22), 
on ‘which the prosecution and the learned 
Additional Sessions Judge have not relied. 
Apart from the fact thet *Phulua was the 
last man to be seen with Bhagwansingh, 
the only evidence against these two appel- 
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lants is that ə small stain of human blood 
was found onone of Phulus’s dhutis and 
that. certain implements were recovered on 
information given to the Police by Phulua 
and Prema.. 

The Circle Inspector (P. W. No. 5) stated, 
“I asked Prema on the 23rd night to show 
ihe weapon with which Bhagwan was 
killed. He denied knowledge 


used he had buried ina bandhan in which 
paddy was growing.” Prema took the Circle 
Inspector and others to a bandhan in his 
field at. about 3a.m. on September 24. 
There was then about 4 feet deep-water, so 
the bandhan was broken enda constable 
was left on guard till water subsided. 
Later Prema was brought out in custody 
and he said “he had taken the sword with 
which Bhegwan was killed and buried it in 
that field” and then he got down end picked 
up the sword from under the water. Govind 
Prasad, the head master of the village 
school, (P. W. No. 6) slated that on the 23rd 
night the Circle Inspector asked Prema 
“where were the weapons with which they. 
had murdered Bhagwan.” Prema at first 
denied all knowledge, but later at about 


1-30 or? A. mM. he said “the sword I used to. 


kill Bhagwan I baried ina field”: Baldao- 
singh (P. W. No. 20), a malguzar, stated, 
“I was present when Prema took the Police 
lo his field on the Sunday night. The 
Circle Inspector told him show us where the 
sword is you killed Bhagwan with. 


Bhagwan (presumably Prema) replied 
that he hed buried it in his field. 
Frema tcok us along to the field.” 


Gajjarsingh, Sub-Inspector, (P. W. No. 23), 
slated, “On the night of the 23rd the Circle 
Inspector questioned Prema at the school 
mmy presence, and told him to show the 
weapon with which he killed Bhagwan” 
He replied that ‘he used a sword and 
buried it in his field.” 


There is much the same evidence about 
the statement szid tobe made by Phulua. 
The Circle Inspector stated; 


“About 9 A. M.I asked Phuluna where were the 
weapons with which Bhagwan was killed. He first 
denied knowledge, and then said ‘he would show 
where they were.’ He said they were buried ina 
pit in a field. So I took him, he was leading us, 
and we went toa field about half amile from the 


village. Init atthe side there was a pit with water. 


. . . .Phulua got down and brought up two 
katarnas covered with mud.” 


8 
“ Govind Prasad (P. W. No. 6) stated, 
“Phulua, was asked where the weapons were with 
which they had killed Bhagwan”, 


* 


at first. 
Then he said that the sword which was 
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and he replied that r 

“he had buried katarna in his field and would 
show where it was”. 

Baldaosingh end the Sub-Inspector səid 
practically the same. 

As a result of these statements the Police 
recoyered the. sword end two katarnas, 
which [ understand to be large knives used 
for cutting karbi, nd the question is how 
far these statements are admissible under 
s. 27 ofthe Evidence Act, which provides 
that when any fact isdeposed to as dis- 
covered in consequence of information 
received from a person sccused of any 
offence in the custody of a Police Officer, 
so much of such information, whether it 
amounts toa confession or not, as relates 
distinctly to the fact thereby discovered, 
may be proved. This question ‘was 
considered at length by a Full Bench of the 
Lehore High Court in Sukhan v. Emperor 


. (1) and in that czse ithe a cused, who was 


alleged to have murdered a person whose 
dead body was recovered from a Well,. stated 
to the Police, “Thad removed the karas, 
hed pushed the boy in‘o the well and had 
pledged the karas with Allah Din, and in 
consequence of the information so received 
the karas were recovered from Allah Din 
and identified as.those of the deceased. It 
was held by five Judges to two that the 
stetement by the accused that “he had 
pledged the karas with Allah Din” was 
admissible under s..27, butthat the rest of 
the incriminating statement was inadmis- 
sible. The law appears to be correctly 
stated, if I may say so with due respect, by 
Scroope, J. in Sonaram Mahtoo v. Emperor 
(2) when he says: 

“I agree with the observation of Shadi Lal, O. J. 
in that case Sukhan v. Emperor (1), that the protec-. 
tion given to an accused person by ss. 24,25 and 26 
of the Evidence Act should not be dependent upon 
the ingenuity for the Police Office: or the folly of the 
prisoner in composing the sentence which conveys 
the information. .On the other hand, we cannot 
garble the statement made to the Police so as to 
render it absolutely innocuous to the prisoner and 
remove it entirely from the nature of a confessional 
statement.” 


Later in his judgment he expressed 
entire concurrence with the view of 
West, J., that we must not under cover of 
this provision allow the discovery of ordin- 
ary articles like lathis, knives, stick and 
clothes to be introduced so as to admit what 
are practically confessions to the Police, 
and that the discovery ought to be of a fact 


(1) 10 L 283; 115 Ind. Cas. 6; A IR 1929 Lah, 344, 
o0 PL R197; 30 Cr LJ 414; 11 L LJ 159. 

(2) 10 Pat. 153; 131 Ind. Cas. 797; A IR 1931 Pat, 
145; Ind. Rul. (1931) Pat. 237; 32 Or L J 792; 12 P 


L T 481; (1931) Cr, Cas. 385. 
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which is directly. connected with the crime- 


apart irom the statement itself. A similar 
view was taken by the Bombay High Court 
in Emperor v. Ganu Chandra (3). 

In,the present case itis not clear what 
statements Phulua and Prem> exectly made 
but it appears that the Circle Inspector 
demanded that ` they should show the 


weapons that had been used in the murder. 


of Bhagwansingh and they stated in reply 
that they had buried the sword ani 


kutarnas in their fields. In accordance with 


the above principles, the only statement 


admissible is that “they had buried these 


implements in their fields’. ‘There is 
practically no other evidence against the 
appellants and itis, therefore, impossible 
to uphold their convictions under s. 201, 
Indian Penal Code for there is no evidence 
to show that these weapons, which they con- 
cealed, were used in the murder of 
Bhegwansingh, or even they knew or had 


reason to believe that Bhagwansingh had 


been murdered. I, therefore, allow the 
appeals and set aside the convictions. The 
appellants must be set at liberty. 
N. Appeals allowed. 
(3) 34 Bom LR 393; 137 Ind. Oas. 174; 56 B 172; 
Ind. Rul. (1932) Bom. 232; 33 Cr L J 396; AI R 1932 
Bom, 286; (1932) Cr. Cas, 398. 
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BOMBAY HIGH COURT 
O. ©. J. Appeal No. 6 of 1935 
September 20, 1935 
- Bravsuont, C. J. AND BLACKWELL, J. 
MUNICIPAL CORPORATION, BOMBAY 


—PLALINTIFF—APPELLANT’ 
i l VETSUS 
HAJI EISA HAJI OOSMAN—Durenpant 
RESPONDENT. 


City of Bombay Municipal Act (III of 1888), ss. 212, 
169—-Taz for water charged by meter—Whether pro- 
perty tax and a charge on property—Chargzs by 
mter for water supplied —Liability for, extent of — 
Interpretation of statutes—Construcition of one 
Act with reference toa similar Act--Propriety of. 

Saction 212, City of Bombay Municipal Act in 
terms imposes a charge in respect of property- 
taxes due, which taxes include water-tax, bub do 
not include the charge by meter under s. 169. Tax 
for water supplied by meter cannot therefore bs 
made a charge on property. | 

Charges by meter arə necessarily apportionable 
de die in diem by reading the meter, and a person 
cannot bs held liable for any water supplied and 
charged by mster before hə took possession of the 
property. © ` ka 

| It is dangerous to attempt to construe one Act by 
a'reference to decisions on other Acts quite diffar- 


ent in character, even though the actual phrase in’ 


the several Acts may be the same. 
“Messrs. F. J. Coliman and 


až ~ 
> 


Kanga, for the Appellants. 


J amshe d 


Mr. C. K. Daphiary, for the Respondent. . 

Beaumont, C. J.—This is an appeal by 
the Municipality of Bombay against -a de- 
cision- of .Mr. - Justice Tyabji; and the 
principal question is whether upon the true 
construction of the Bombay City Municipal 
Act, 1888, a charge for water supplied by 
meter in respect of certain premises can 
be recovered by means of a charge on 
the premises under s. 212 of the Act. The 
question turns upon the construction of a 
few of the sections of the Act in question. 
Property taxes ere imposed by s. 139, and 
s. 140 defines “property-taxes” as including 
amongst other things , ; 
“a water-tax of so many pər centum of their rateable 
valus asths Corporation shall desm reasonable 
with reference to tha expenses of providing a water- 
supply for the city,” 
and then s. 141 enacts what premises are 
to be subject to the water-tax. Putting it 
shortly, they ere premises connected with 
the Municipal witer-works, or premises 
situate in a district in respect of. which 
the Commissioner has given public notice 
that sufficient water is available from Muni- 
cipal water-works for furnishing a reason- 
able supply to all the premises in that 
district. So that, under those two sections, 
any premises’ falling within the ambit of 
s. 141 are liable to water-tax, which is to be 
levied by a percentage on the retable value 
of the premises. Then we come to s. 169 
which provides-in sub-s. (1) that : 

“(1) The Commissioner may — 

‘(a) in such cass as the standing committee shall 
either generally or specially direct, instead of levying 
the water-tax in respect of any premises liable 
thereto under s. l41, cnarge for the water supplied 
to such parmises by maasurement at such rate as 
shall from timeto tims be prescribed ‘by the said 
committee in tnis behalf.” : 

It is to be noted that under that sub- 
section a charge on the premises for water 
supplied by meter is substituted for the 
levy of water-iex. It has bsen argued by 
Mr. Coltm2n on behalf of the Municipality 
that the charge for water supplied by 
meter remains a water-tax. But it seems 
to me thst that view is inconsistent with 
the plain words of s. 169, sub-s. (1) and 
sub-s. (3), to which I will refer in a moment. 
No doubt, the Act might have been framed 
so as to provide that water-tax should be 
levied either on the percentage value of the 
premises, or on the amount of water con- 
sumed, in which case the tax, however levied, 
would still have been a water-tax. But 
that is not what is done by s. 169, Sub-s. 2 of- 
s. 169 deels with compounding and is not 
relevant, and sub-s. (3) provides: 

“A person who ischarged for water by measure- 
ment or yho has compounded for a fixed periodical 
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sum shall not be liable for payment of the water-tax, 


but any sum- payable by him on account of water and. 


not paid when it becomes due shall be recoverable 
by the. Commissioner as if it were an arrear of water- 
tax.” 

The whole of that sub-section would be 
unnecessary if the charge for water supplied 
by meter remained a water-tax: “The sub- 
section recognizes that it is not a water-tax, 
but directs thet an arrear in respect there- 
of shall be recovereble as if it were an 
exrear of water-tax. It -is necessary, 
therefore, to lcok at the sections whieh 


provide- how arrears of -water-tax are 
recoverable. The arrears can be recovered 


by distress under s. 203 and the following 
Sections, or under s. 209 from the occupier 
if the person primarily lable fails to pay 
or by a suit under s. 211. Then comes s. 
212, which is the material section, 
which is in these terms’: 

~“Property-taxes due under this Act in respect of 
any building or land shall, subject to the prior pay- 
ment of the land-revenue, if any, due to Government 
thereupon, bea first charge upon the said building 
or land and upon the goods and chattels, if any, 
found within or upon such building - or land 
and belonging tothe person liable for such taxes.” . 


“That section in terms imposes a charge 


in respect of property-taxes due, which 


taxes include water-tax, but do not, in my 
Opinion, include the charge by meter under 
s. 169. The only question, therefoze;- to 


my mind, is whather the recovery of arrears’ 


of payments by meter can be made by 
enforcing a charge under s. 212, heving 


regard to the words of s. 169 (3), namely’ 


that such arrear shall be recoverable “as 
if it were en errear of water-tax.” If it 
were en arrear of water-tax, the money 
could be recovered by distiess, or by a 
suit or by” enforcing a cherge under 
s. 212; but the difficulty I feel ia regard to 
the latter method is that in respect of the 
money due by meter, thereis no charge 
under s. 212, thet charge being confined 
to properiy-taxes; and if we are to hold that 
money due by meter cen be recovered by 
the enforcement ofa charge under s. 219, 
we shall have to read into sub-s. (3) of s. 169 
at the end after the words “as if it were an 
errear of water-tax” some sach words as 
“and as if the charge under s. 212 applied 
to sum co due." This being a charging Act, 
we are not, in my opinion, at liberty to 
read into it words which are not there, and 
to say that moneys due by meter can be 
recovered by enforging a charge which does 
not extend io sch moneys. The mere 


giving of a charge is not by itself a method - 


of recovery. The charge exists under s. 212 in 
eyery case where-property-taxes are in arrear; 


and ` 


r 
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the charge may or - may not be enforced; 
the Municipality. may recover the arrears 
by other methods. It is only the enforce- 
ment of the charge which is really a method 
of recovery: end in respect of an arrear of 
a charge by meter this method of recovery 
is not available, because there is no charge 
to enforce. That being the case, I think 
the decision of the learned Judge on this 
question is right. 
' I am not prepared, however, to accept 
{fhe view which the learned Judge took that 
s. 169 is based upon some contractual 
relationship, which distinguishes a charge 
br meter from a water-tax. In my opinion, 
there is no contractual relationship intro- 
duced by s. 169. With regard to the Madras 
cases on which the learned Judge relied, I 
think it is dangerous io attempt to 
construe one Act by a reference to 
decisionon other Acts quite different in 
character, eventhough the actual phrase in 
the several Acts may be the same. The 
Madras cases dealt with taxes not imposed 
wilh reference to the particular land sought 
to be charged. Personally, therefore, I 
think that no assistance can be derived 
from those ceses. We h:ve to decide the 
question entirely cn the construction cf ss, 
140, 141, 169 and 212 of the present Act, 
and on the true construction of those 
sections [ am of opinion that the charge 
claimed by the Municipality is not establish- 
ed. With regard to the second point ag 
to the personal liability of defendant No. 3 
(the respondent) for charges due before 
the date at which he purchased the property, 
it seems to me clear that charges by 
meter are necessarily apporlionable de die 
in diem by reading the meter, and defen- 
ant No. 3 cannot be held liable for any water 
supplied and charged by meter before he 
tcok possession of the proper:y, and as de- 
fendant No. 3 has paid into Court an amount 
sufficient to cover the charge for which 
he is personally liable, that claim of the 
Municipality also fails. The appeal, therefore, 
will be dismissed with costs. 

Blackwell, J. —I agree. Section 169, Bom- 
bay City Municipal Act, 1888, makes a 
distinction hetween a water-tax and the 
charge for water supplied to premises by 
measurement which -the Commissioner ig 
empowered to charge in the cases therein 
referred to. Section 140 makes a water-tax ag 
therein defined 2 prorerty-tax. There is 
nothing in s. 140 to suggest that a charge 
for water supplied- by ‘measurement is a 
property-tax. Section 212 of the Act provides 
that the property-taxes dve under the Ack. 
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shall be a first charge upon the building: or 
Jand and upon the goods and chattels 
found thereon. So far, therefore, it seems 
to be plain that the charge conferred by 
5. 212 as far as waler is concerned, is only 
applicable to the water-tax mentioned in 
s. 140. Then sub-s. (3) of s. 169 provides: 

“A person who ischarged for water by measurement 
or whe has compcunded for a fixed periodical. sum 
shall not be liable fur payment of the water-tax, but 
any sum payable by him onaceount of water and 
not paid when it becomes due shall be iecoverable 
by the Commissioner asif it were an arrear of 
water-tax.” 

The authorized methods of recovery pro- 
vided for inihe Act, such as distress and 
a suit, are clearly made applicable to a 
sum payable cn eccount of water treated 
as an arrear of water-tax; but the question 
is, whether the first charge provided for 
by s. 212 in respect of a properly-tex is 
applicable to water supplied by measurement 
merely, by virtue of the words “recoverable 
as if it were an arrear ofwater-tax” in s. 169 
(3). Mr. Coltman has contended that s. 
212 provides a method of recovery. I do not 
agree with him. Section 212 imposes a charge 
and unless you have got a charge, you can- 
not take steps to enforce that charge. This 
being a charging Act, I think it must be 
construed strictly. 1t would have been quite 
easy to providein theAct that the charge 
for water supplied by measurement should 
be deemed tobe a property-tax, or should 
be upon the same footing as a water-tax, 
with which s. 140 deals. There is nə such 
provision in the Act. I donot think we are 
justified, therefore, in treating the charge 
for water supplied by measurement as a 
water-tax, when the Act merely states that 
sum payable on account of such 
water shall be recoverable “as if it were an 
arrear of water-tax.” Accordingly, I think 
that the appellants fail in their contention 
that there is a charge on the premises in 
respect of ihe water supplied by measure- 
ment and that this appeal fails upon that 
point. 


As regards the question of personal 
liebility, I agree that the water supplied by 
meter must he treated as apportionable 
de die in diem. That being so, it seems to 
me to be plain that defendant No. 3 in- 
curred no hebility until he became the 
owner of the premises. He has been content 
to take August 18, 1930 as the date from 
which his liability commenced, and it hag 
been conceded that the sum of Rs. 75 pail 
by him into Court is sufficient to discharge 
his personal liability upon the footing that 


the amount is apportionable. IJ agree, there-. 
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fore, that on both the points, this appeal fails 
and must be dismissed with costs. 
N, Appeal dismissed. 


kid enti, 
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Criminal Revision Application No. 76 of 
1935 
March 30, 1935 
GRILLE, J. C. 
MEGHRAJ—-ACCUSED— ÅPPLICANT 
Versus 
HMPEROR—Opposite PARTY 

Penal Code (Act XLV of 1860), ss. 332, 323— Con- 
stable assaulted at Ramlila performance — Constable 
not there in pursuance of duty but only as spectator 
—Offence, if one under. s. 332, 

Where ths constable who was assaulted at Ramlila 
performances was not thers in pursuance of the 
duty for which he had been detailed but went there 
only in order to enjoy the spsctacle : 

Held, that under the circumstances, the offence 
of lig fell under s. 323, Penal Code, and not under 
4 Ié 


Cr. R. App. against an order of the 
Sessions Judge, Nagpur. 

Messrs. W. C. Dutt and G S. Bra- 
mharakshas, for the Applicant. 

Mr. W. k. Puranik, Standing Counsel, 
for the Crown.., 

Order.—The facts out of which this 
application in revision arises have, as a 
result of the trial and the appeal, been 
found as follows. Constable Chintaman 
with two other constables Ramprasad and 
Satyadeo was present at a Ramlila cele- 
bration on the night of April 15, 1933. 
They were sitting under the pandal which 
covered the stage and a small part of the 
audience, the bulk of whom were in the 
cpen sir. Meghraj was responsible for the 
seating crrangemenis cnd who alone has 
applied in revision, asked them to moye 
clsewhere. They declinel and after an 
argument of some lengih were prepared 
to go end while on thelr w2y out, Chin- 
teman wes sssaulted by Meghraj and 
others with the result that he sustained 
injuries cn his head and elsewhere. Megh- 
raj was sentenced to rigorous imprison- 
ment for twelve months and a fine of 
Rs. 50 and the remaining accused Devi, 
Bhaweni, Hari end Sitaram were sentenced 
to six months’ rigorcus imprisonment and 
a fine of Rs. 20 each. These punishments 
were awerded under s. 332 of the Indian 
Penal Code, end under s? 147 of the Indian 
Penal Code, Meghraj was*sentened to six 
months’ rigorous imprisonment and the 
o-hers to three months’ rigorous imprison- 
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ment each, thé senten@eS to run con- 
currently. The learned Sessions Judge 
considered that the reason for the objection 
on the part of Meghraj to the constables 
sitting where they did had not been dis- 
closed by the prosecution witnesses and 
that Chintaman’s conduct was not above 
reproach. He came to the conclusion that 
the objection of Meghtaj was to the effect 
that the constables were sitting in close 
proximity to the women attending the per- 
formance and that his request to the con- 
stables to shift was a reasonable one. Ee 
considered the sentences unduly severe 
and reduced them. The sentences of im- 
prisonment cn Devi, hawani, Hari end 
Sitaram were cet aside end a fine of Rs. 30 
was imposed on each of them and the 
sentence of Meghraj wes reduced: to six 
months’ rigorous imprisonment end a fine 
of Rs. 50. The sentence of rigorous im- 
prisonment was <epparently imposed on 
Meghraj inthe view that he had committed 
an assault on a Police constable who was 
acting in the execution of his duty. It it 
this finding which has led tothe applica- 
tion in revision. a i 

It is stated in the appellate judgment 
that the prosecution story was that Chin- 
tamen and Shahdeo had been deputed at 
the request of the management to be on 
duty at the Ramlila to maintain order 
there as there had been disturbances the 
previous year. This story seems to -have 
been accepted by the learned ‘Sessions 
Judge, but itis not quite accurate. The 
Manager Gangaparshad deposed that he had 
asked the District Superintendent of Police 
orally to depute Police to be present at 
the Ramlila. It doesnot appear that any 
Police were deputed with this special object. 
Head Constable Bahadur Singh whose 
business it wasto arrange for the duties 
of the sonstebles under his charge has 
deposed that the duty for which Chinta- 


man and Shahdeosingh were deputed 
that night was round duty from 10 
P. M. to2 A. M.and also the checking of 


Ramlila at interyals, and he defines this 
as follows:— 

“By checking of Ramlila “I mean that it was 
. reported to me when Ramlila was held in the pe- 
vious (year), there was a quarrel and in order” to 
see that no such quarrel took place that year, too, 
I bad instructed constable to keep an eye in the 
Ramlila to, On April 15, 1933, Chintaman- 
singh and Shaheosingh were deputed to do gasht 
and visit Ramlila feom 10 p. m. till 2 a. m, This 
is recorded in thee@luty register.” 


-. It is, therefore, inaccurate to ‘say that 
Chintaman and his brother constable were 
¢ 


‘subscription which 
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‘deputed lo be on duty at the Ramlila 


and nowhere else. They were on ordinary 
beat duty end were instructed to keep an 
eye on the Ramlila frem time to time. That 
would meen that they frequented the place 
where the Ramlila wes held on more oc- 
casions then they would in the ordinary 
course of beat duty. Shahdeosingh did not 
accompany Chintaman into the audience, 
but remained outside. Chintamen on ihe 
other hand met two other constables Ram- 
prasad and Satyadeo, who had been de- 
puted to attend the Lendra Fair and who 
in disobedience of the orders abandoned 
their duty end came io see the Ramlila. 
Chintaman gave them money to pay the 
is made at intervals 
during the performance and paid sub- 


‘scription himself. It is not denied thet 


these three constables left their weapors 
and their footgear at a Marwari's shop. lt 
is not clear what they did with other 
parts of their uniforms, but Chinteaman 
did. retain his official turban. The Head 
Constable has given evidence that when 
constables ‘went on this duty, they should 
wear ‘their proper uniform. Chintaman, 
however, admittedly went among the au- 
dience at his ease and without his weapon. 
It is admitted that he had attended on 
previous nights. Iyem the fact that he 
went at his ease, had divested himself 
of pari of his uniform and was unarmed, 
ii appears to me to follow that he wis 
not there in pursuance of the duty for 
which hehad been detailed, that is io 
say to goon patrol and to keep an eye 
on the Ramlila ‘from time to time. He 
went there in order to enjoy the spectacle, 
Further it is admitted that he had no 
duty to perform in respect of seating 
arrangement or management of the crowd. 
He was only deputed for preservation of 
order in case trouble arose. He admitted 
that he made people sit down who were 
standing, although he was not asked to do 
so by the management and had not been 
directed to do so by the Head Constable, 

It seems clear that abusing the position 
Chintaman held as a constable, he and 
his fellow-constables chose what they con- 
sidered the most convenient seats ‘for 
themselves inthe audience without any 
regard to their duty. It is difficult to 
see how they cculd cerry out their duty 
to quell any uproar which might arise, 
from a seat by the slage and the women 
spectators away from the main body. of 
the audience, It is evident from the Ses- 
sions Judge’s judgment that there had been 
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vious occasions. 


‘charge of the 
made a 
After the 


was on Chintaman -slone and not 
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r trouble of-some ki ndon a previous occa- _ that Court does not rely on it—Evidence—Police diary, 


tion in respect of males approaching the 
female part of the audience, although ib 
has not been established, that Chintaman 
behaved offensively to the women on: pre- 
As the learned Sessions 
Judge has said, Meghraj’'s request that the 
constables should sit. elsewhere was not 
unreasonable and it certainly appears that 


Chintaman realised that he wasin the wrong 
‘Since. he offered to go away. Had he been 
consciously sitting where he did sit in 


pursuance of his duty, he would have made 
no such offer. He realised that he was in 
the wrong and that Meghraj who wes in 
seating arrangement had 
demand which was justifiable. 

manager had been called in 
and Chintaman and the two other con- 


Stables were prepared to go, the assault took 


It is noteworthy that the assault 
on the 
‘other two constables, which would indicate; 
as the Jearned Sessions Judge hes pointed 
out, that he alone had done. something 
which definitely caused offence. It is true 
that there is no excuse for the assault es 


place. 


an assault, but it cannot be held that the 


provocation which led up to the assault 
and that there was some provocation which 
the prosecution witnesses have all .conceal- 
ed, has been found as a fact. was part of 
an act done by the constable in the execu- 
tion of his duty. It was no part of “his 
duty to sit among the audience as a leisured 
spectator and unarmed, end far from being 
a part of his duty to insist on sitting near 
the stage by the women, a position which 
he clearly abandoned. a 

~ The conviction, therefore, under s. 332 of 
the Indian Penal Code, is incorrect and the 
charge must be altered to one under s. 323 
òf the Indian Penal Code. In.view of the 
fact that the applicant has spent some time 
in prison, I direct that- the total sentence 
cn both counts be reduced to the term of 
imprisonment already undergone; the sen- 
tence of fine will be maintained. ; 

N. Order accordingly. 


4 RANGOON HIGH COURT 
. Criminal Appeal No. 1189 and Criminal 
Revision No. 565-A of 1935 
October 22, 1935 
Mossy AND Ba U, JJ. 
NGA SAN BA—APPLICANT 
versus 

EMPEROR—OProsiTE PARTY. 
- Criminal trial—Prosecution, duty of——Witness 
making untrue statement—Prosecution should see 





- Under s. 172, 
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use of—Criminal Procedure Code (Act V of 1898), 
s. 172— Penal Code (Act XLV of 1860), s. 396 — 
Dacoits present at dacoity in which wanton murder 
15 committed—-Proper sentence -— Held on facts that 
sentence should not be enhanced to one of death. l 

It is the duty of the Public Prosecutor to 
prosecute, not to persecute, the accused, and 
responsibility rests upon him not to allow the Court 
to place reliance unwittingly upon the evidence of 
a witness, who has madea statement as to the 
course of the investigation which is demonstrably 
untrue, Emperor v. Nga Lun Thaung (1), followed. 
Criminal Procedure “Code, any 
criminal Court may use the diary to aid it iņ the 


tial. Emperor v. Nga Lun Thaung (1), followed. 


Under s. 396, Penal Code, it is expressly provided 
that the extreme penalty can be imposed on all 


-participants in the dacoity, and ordinarily it is the 


normal punishment for dacoits present ata dacoity 
in which a wanton murder was committed. But 
where the accused gavea confession readily as 
soon as he was tackled, and thereis nothing to 
show that any inducement was given him todo so, 
nor does he even suggest it, but he must have done 
so under the belief or hope that he would be madé 


‘an approver or givena more lenient punishment if 
"he made a confession and rendered such servic3 as 


he could tothe Police, his sentence should not be 
enhanced to one of death. A 
JO. A. and C. R. from an order of the 
Sessions Judge, Toungoo, dated August 
17, 1935. 7 | 
Mr. S. Lvo-Neze, for the Applicant. 
_ Mosely, J..-The Appellant Nga San Ba, 
aged twenty, who gave his address as Ran- - 
goon, was sentenced .to transporatioa for 
life under s. 393, Indien Penal Code, for a 
dacoity committed at Kanthonzin . village, 
near Oktwin. Toungoo District,.on April 
21, 1935. Six other co-accused including the 
accused No. 1, Hla San, .were acquitted 
under the same section, and accused'No. 8, 
Ba E, was acquitted of the offence of prepa- 
ration for the same dacoity under s. 399, 
Indian Penal Code. The dacoity occurred 
after mid-night. The dacoits battered 
Small hole in the door, through which thé’ 
inmates thrust spear at them, and then one 
of the dacoits, who had a double-barrell- 
ed gun, fired through the door, fatally 
wounding one of the inmates, Maung Tha 
Han, who was found dead after the dacoits 
retreated. te nt NG 
The only inmate of the dacoited house 
who said he could recognize any of the da- 
coits was a little boy of ten, Maung Tun Kin 
(P. W. No. 4). At a parade held on May 1 
Maung Tun Kin picked out accused No. 1, 
Hla San. He picked out 8 wrong man at a 
previous parade on April 23, and he did 
the same at another parade on May 6. 
At a fourth parade on May 14 he picked 
out Nga Tin asthe gun man. The Station 
Officer of Oktwin, Maung Maung (P.W. No. 
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21), took over the investigation on the-April 
29. Jtisobviovs that he has given an en- 
tirely incorrect account of his investigation. 
The appellant San Ba, the only accused who 
was convicted, was convicted mainly on his 
confession, which he made at Pyu on 
May 17. The Station Officer in examiue- 
tion-in-chief tried to make out apparently 
that he only found San Baon information 
given by accused No. | Hla San on May 
17, and that San Ba made a confession at 
once. I have looked atthe diary, as the 
Court is entitled to do -under s. 172, Grimi- 
nal Procedure Code. Ifindin the diary of 
May 4 that the Stetion Officer Maung 
Maung met San Ba, the follower of accused 
No. 8, Ba E, who is railway Police constable, 
on May 4at Pyu. It is clear, as the 
officer said, that San Ba was questioned 
in consequence of statements by Hla San 
which did not directly incriminate San Ba. 
It appears that San Ba made a full State- 
ment to the police on that day, and the 
diary goes on to say that the Sub-Divisional 
Police Officer gave the Police Station Officer 
an order to keep San Ba with him without 
arresting him. 

In cross-examination the Police Ststion 
Officer said that he had not met San Ba 
at Oktwin onthe May 4 oron subsequent 
days, though he had admitted in the commit- 
ting Court that he thought San Ba had been 
to tha Oktwin Police Station on May 5- or 6; 
though he did not know why he came there. 
The witness went on to say that San Ba did 
not come to see him at his house or sleep 
at the Police Station, though the witness had 
said in the committing Court ihat he could 
not say about it. Now.it is obvious that 
these statements ere intentionally untrue. 
It is also obvious, I consider, that the Public 
Prosecutor must have known this. 1 find 
two relevant entries in the dairy on May 4 
underlined and I presume they must have 
been underlined by the Public Prosecutor 
who was conducting the case. Tho Police 
appear to have imagined that it would 
strengthen the case for the prosecution if it 
Was said that San Ba miraclously appeared 
from nowhere on May 17, and at once for 
no reason gave a complete confession. It 
was the duty 
not to have suppressed the fact that the 
police Officer was not speaking the truth in 
the witness-box. It was alco, L consider, 
the duty ofthe Judge to have at once re- 
ferred to the diary jn order to attempl tô 
reconcile the two” contradictory statements 
made by the witness in the committing 
Court and in the Court of Session, As was 


‘demonstrably untrue.” 


of ihe Public Prosecutor 
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said recently by a Full Bench of this Court 


in Emperor v. Nga Lun Thaung (1); at p. 
581, it is the duty of the Public Prosecutor 
to prosecute, no: to. prosecute the ascused, 
and that responsibility rests upon him no: 
to allow ihe Court io place reliance un- 
wittingly upon the evidence of a wilness,— 


it was said there “who has made a contradic- 


tory statement,” in the present case it may 
be said “who has made a statement es io 
{he course of the investigation which is 
It wes pointed out 
(p. 580) that under s. 172 any Criminal 
Court may usé the diary to aid itin the 
trial. The judgment of Baguley, J., para. 
lon p. 088 may also be referred io in this 
connection. i 

Even though it appears, however, that the 
éppellant San Ba was under Police surveill- 
ence from May 4 until May 17 when he 
gave his confession, I do not consider that 
this confession, which was of course, retract- 
ed, wes not to be believed, or was in any 
way unreliable or extorted from the accused. 
It would appear that the object of leaving 
the accused at liberty weas to try and obtain 
clues as tothe dacoited. property or to ohtàiñ 
further evidence. There is nothing what- 
ever to support the conventional allegation of 
the accused that his confession wes exlorted 
from him by ill-treatment. ` 

This is some corroboration of the confes- 
sion against the accused in that San Ba in 
the confession: said: that Ba E got him ‘io 
pawn his fountain pen to buy toddy on April 
18, when Ba E, Hla San and-he were plann- 
ing the. dacoity. The pawn ticket found is 
in San Ba’s name. There also the state- 
ments of witnesses Nos. 11 to 14, who saw or 
heard the voices of Nga. Tin and Bo Byu, 
who in a cart with several other men, were 
near the dacgited village at 7 P. M., on the 
night of the dacoity, going, apparently, to 
the scene of the dacoity, and not going 
away from it as the judgment has it. 

The corroboration is slight, but consider- 
ing the detailed confession of the appellant, 
asa whole, I see no reason for believing 
that it would have been an invention of his 
or prompted, and consider that it was the 
appellant's own eccount of what happened 
in a dacoity in which he himself participat- 
ed. The appellant has been called upon. 
in revision to show cause against enhance- 
ment of the sentence io one of death under 
S. 396, Indian Penel Code. The reason given 
by the Sessions Judge for nol imposing this 
375. 13 R 570; 158 Ind. Cas. 784. AIR 1935 Rang 

1 


1 aa Cr. Cas. 1088; BR Rang 202; 36 Or. L J 
16. : 
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sentence,—nainêly that it has nob been 
shown ‘that the eccused wes the leader in 
the dacoity—is no reason at all. The sec- 
tion expressly provides that the extreme 
penalty can be imposed on all participants 
in the dacoity, and ordinarily it is the 
Normal punishment, in my opinion, for 
dacoits present at a dacoity in which a wan- 
ton murder was committed, but in the 
present case I do not think that the sentence 
of death need be considered. The accused 
gave a confession readily as soon as he was 
tackled, and there. is nothing to show that 
any inducement was given him to do so, nor 
does he even suggest it, but he must-have 
done so under the belief or hope that he 
would be made an approver or giyen 2 more 
lenient punishment if he made a confession 
and rendered such service as he could to the 
Police. No action need therefore be taken to 
enhance the sentence. This appeal will be 
‘dismissed. 

Ba U, J—I agree. 


N. Appeal dismissed. `- 





LAHORE HIGH COURT 
Miscellaneous First oo Appeal No. 1734 of 
1 l 


December 18, 1935 
JAI LAL, J. 
MUHAMMAD AKBAR AND ANOTIBR— 
fiy ÒBJECTORS —ÅPPELLANTS - 
a V2TSUS 
HARBANS SINGH AND orasrs——Drcres- 
HO LDERS AND ANOTdER- —J UDGMENT-DEBTOR 
l —-RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 60 (c)— 
Exemption from attachment—Agriculturist—Burden 
of proof—Main source of income not proved to be 
agriculture—Land not situated near house in dispute 
—Area of land owned not proved—Held, judgmeni- 
debtors were not agriculturists though members of 
agricultural tribe. 

The burden is upon the judgment-debtor to estab- 

lish facts clearly fo bring his case within the ex- 
emptions contained in s. 60, Civil Procedure Code, 
and the judgment-debtor has to prove that ne is an 
agriculturist not only in name but in the strict sense 
of the term. 
- Where itis not established that the judgment- 
debtors’ main source of income is agriculture, their 
land is not situated near the house sought to be 
attached but in another village where they have a. 
residential house and they have not proved what 
the area of the land owned by them is, it cannot be 
held that they are agricalturists, in spite of the fact 
ag alleged by them that they are members ofan 
agricultural tribe, within the meaning of s. 60 (e) of 
the Civil Procedure Code. Bute Shah v. Guranditta 
(1), Muthuvenkatarama Reddiar v. Official Receiver, 
South Arcot (2) and Jivan Bhaga v. Hira Bhaiji (3), 
relied on. 


M. F.C. A. from the order of the Senior 
Subordinate Judge; Rawalpindi, dated 
August .12, 1930, < 


ta 
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Mr. B.I; Ali Khan, for the Appellant. 

Mr. Manohar Lal, for the Respondents. 

Judgment.—In execution of a money. 
decree against the appellant their share in 
@ house, which is described asa serai and 
which is situated in the town of Rawal- 
attached. An objection 
has been raised by the appellants that as 
they are agriculturists, the house or rather 
their share in the house cannot be attached 
in execution of the decree. They relied-on 
s. 60, proviso (e) which exempts from attach- 
ment “houses and other buildings (with the 
materials and the sites thereof and the lend 
immediately appurtenant thereto and 
necessary for their ‘enjoyment) belonging 
to an eagriculturist and occupied by him, 
By virtue of an amendment of the Civil 
Procedure Code by the Punjab Legislative 
Council the words ‘occupied by him” have 
been substituted by the words “not let out 
on rent to others or left vacant for a period 
of a year or more ` A 


The Senior Subordinate Judge has held 
that- most of the rooms in the house in 
dispute are’let out to tenants. He has also 
held that the appellants are not agri- 
culturists within the meaning of that term 
as used in the proviso (c) tos. 60 of the 
Civil Procedure Code. It has been establi- 
shed from the evidence’ on the record thet 
the appellants own some land but it has not 
been proved that the area of that land is.. 
Tt is conceded what the appellants do not 
cultivate the land themselves but they get it 
culivated by servants. It has also been, 
proved thet they do contractors’ work and. 


also that, in a portion of the property in: 


dispute, there is a shop which is occupied 
by them in which they sell fiour ənd grain,’ 
The question is whether, under 
the circumstances, the appellants can claim 
to be agriculturists. In my opinion, nob- 
It was held by Addison, J. in Bute Shah v. 
Guranditia (1) that the burden is upon the. 
judgment-deblor to establish facts clearly 
io bring his case within the exemptions 
contained in s. 60 and that the judgment-- 
debtor has to prove that he is an agri- 
culturist not only in name but in the sbrict- 
sense ofthe term. In Muthuvenkatarana. 
Reddiar V. Offictul Receiver, South Arcot (2) 


- atDivision Bench of the Madras Hign Cours. 


held that the word “agriculturist” must be 
interpreted in a strict sense, and cited 
with approval the obsarvation of West, J. 
d 
(1) A I R 1927 Lah. 810; 109 Ind. Cas. 104. 


t ` 
(2) 49 M 227; 92 Ind. Oas. 398; A I R 1926 Mad. 350; 
50 M LJ 90; 23 L W 87, 
E] a 
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in Jivan Bhaga Y. Hira Bhaiji (3) that “it 
wastor agriculturists in the strictest sense 
and for an agricultuist in thatsole character 
that the protection of s. 266 (c) of the Civil 
Procedure , Code was intended.” The 
learned Judges held that a large landed 
Proprietor, even though his sole income is 
from land, is not an agriculturist within 
the meaning of cl. (c) of s. 60, Civil Prosed= 
ure Code. In the present case it has not 
been established even that the appellants’ 
Main source of income is agriculture. Their 
land is not situated near the house in 
dispute. It is situated in another village 
called Dhamial where they have got a 
residential house if not more houses than 
one, They have not proved what the area 
of the land owned by them is. Under the 
circumstances, in my opinion, it is impos- 
sible to hold that they are agriculturists, 
inspite of the fact as alleged by them that 
they are members of an agricultural tribe, 
within the meaning s. 60 (c) of the Civil 
Procedure Code. - 

“The learned Senior Subordinate Judge 
has reached the correct conclusion and I 
dismiss this appsal with costs. 


N. Appeal dismissed. 
(3)-12 B 363. = 


ALLAHABAD HIGH COURT 
Criminal Revision No. 552 of 1935 
December 19, 1935 


SULAIMAN, ©. J. AND ‘Harring, J. 
B. DURGA PRASAD—Accusap 
VƏTSUS 


EMPEROR-—Prossovtoz 
Railways Act (IX of 1890), ss. 109, 118—Compart- 
ment, whether can be reserved for ice-vendor—Passen- 
ger with ticket insisting on travelling in it —Offence, 
whether committed. 
The Railway Authorities can sst apart carriages or 
compartments which are not for the usa of ordinary 


passengers, particularly sə, if such setting apart is 


for their conveniencs and comfort. An ice-vendor’s 
compartment is liks a dining oar and is meant for 
supplying cool drinks during the hot season. Such 
facilities are an absolute necessity for ths travelling 
public and thera would bə considerable inconveni- 
ence and discomfort if there ware no such provision 
on running trains. It is equally imporiant from 
the point of view of health and hygiene that the 
comartm2nt from where drinks are to be supplied 
should be fres from all contagion and infection. 
This would not bə possibls if members of tho 
general public were allowed to occupy it. Again, 
thers would bə danger to passengers from ths 
accidental bursting of soda water bottles, if they 
were to travel in the s¢ms compartment. If, therefore, 
the Railway Authori@ies have st apart a compart- 
ment for the i¢3-vendor appointed by a company 
which has entered into a contract with them to 
provide drinks, such a compartment would nd longer 
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bə ons which is o6peéh to the general travelling 
public. It would be just like a Guard's van or the 
Driver’s engine room in which the public cannot 
claim a right to travel, even though they hold 
tickets. Even where the train is full, there is no 
inherent right in a ticket-holder to enter into that 
part of the train which is not meant for the general 
public, He must wait for the next train or claim a 
refund. The mere fact that the ice-vendor's pass 
does not clearly indicate that he had the whole com- 
partment reserved for himself is not material, where 
there is a writing put onthe compartment and the 
accused is repeatedly warned that it was such a 
reserved compartment and the offence would, there- 
fore, most appropriately fall under s. 118 of the- 
Railways Act and not under s. 103. Emperor v. Brij 
Basi Lal (1), referred tə. 


Cr. Rev. from an order of the Sessions 
Judge of Mainpuri, dated March 23, 1935. 

Messrs. Saila Nath Mukri and Shri 
Ram, for the Applicant. 

The Assisient Government 
the Crown. 

Judgment.—This is a criminal revi- 
sion from & conviction under s, 109 of the 
Indian Railways Act. The accused, a Sub- 
Inspector of Police, on July 7, 1934, entered 
a compariment occupied by the Ice-Vendor 
with his ice, aerated waters, &c., which 
compartment had heen entered in the 
Guards Constitution Book as reserved for 
the Ice-Vendor and on the outside of which 
the words “Ice-Vendor’ were stencilled. 
The Guard of the train when informed of 
it warned the accused that he was occupy- 
ing the compartment reserved for the 
ice-Vendor and asked him to vacate if. 
The accused maintained that the com- 
partment was not reserved for the Ice- 
Vendor and declined to vacete it, A 
report was made to the Station Police 
but neither they nor the Assistant Station 
Master succeeded in persuading the accused. 
to leave the compartment though the 
train had to be detained for some 23 
minutes at Etawah. Again at Cawnpore a 
similar request was made by the Station. 
Authorities to the accused to get out of the 
compartment but he refused to doso, The 
accused got down at Allahabad where a 
complaint was lodged against him and he 
also made a  counter-report. On these 
facts the accused was convicted under ths 
Railways Act. The learned Sessions Judge 
egreed that the conviction wes right and 
declined to interfere in revision. 


It is too lete in the day now to contend 
thet the comp2rtment had not in fact been 
reserved for the Iee-Vendor. This fact 
was established by the entry in ths Guards 
Constitution Book and by the words “Ice- 
Vendor" stencilled on the outside, The 
learned Counsel for the accused has, how- 


Advocate, for 


18. 


ever, argued that the Railway Authorities 
had no power toreserve a whole compart- 
ment for an Ice-Vendor {without chsrging 
for ihe full fare payable by 18 passengers. 
It ison account of the importance of this 
question that the case has been referred 
to this Bench. 

- The contention thet before reservation 
the fare for the full compartment should 
have been charged has no force. The 
Railway’ Authorities have now produced 
before us the original contract signed by 
the Agent cn.a printed and ‘approved 
form under which the company. was allow- 
ed the use of a reserved compartment for. 
an Ice-Vendor and his accompaniments in 
arunning train on condition of supplying 
to the passengers cool drinks. If the fact- 
were now to be disputed, we would be 
compelled to ask the Court below to take. 
evidence to prove this written agreement; 
but the genuineness of the contract cannot; 
be seriously disputed: Indeed, it is a 
well-known fact that on passenger trains; 
particularly during the hot weather, Ice- 
Vendors have compartments reserved for 
them for the supply of cool drinks just as 
dining cars run on some trains for supplying 
meals. In summer months it is absolutely 
necessary for the convenience of passen- 
gersthat cool drinks and ice should be 
available. 

We think that the Railway Authorities 
have power to reserve a compartment for 
an I¢e-Vendor for the comfort and con- 
venience of the travelling public. 

In. Emperor v. Brij Basi Lal (1), a 
Bench of this Court went so far as to hold 
that ihe Railway Authorities have power 
to set apart a compartment for Europeans 
or Anglo-Indians. It is not necessary to 
_ examine the correctness of that ruling and 
to consider whether such a reservation 
would not offend against the provisions of 
s. 42 of the Railways Act, assuming that 
the seetion would apply to passenger traffic 
as well. Butthere can be no doubt that 
the Railway Authorities cen set apart 
carriages or: compartments which are not 
for the use of ordinary passengers, parti- 
cularly so if such setting apart is for their 
convenience and comfort. An Ice-Vendor’s 
compartment is like « dining car and is 
meant for supplying cool drinks during the 
hot- season. Such facilities are an absolute 
necessity for the iravelling public and 
there would be considerable inconvenience 
and discomfort if there were no such provi- 
1) 42 A 327; 55 Ind, Cas, 342; > 
65618 & Led a 21 Gr Ld 204, oe p e 
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sion -on running trains. It is equally 
important from the point of view of health 
and hygiene that the compartment from 
where drinks are to be supplied should be 
free from ell contagion end infection. This 
would not be possible if members of the 
general public were allowed to occupy it. 
Again, there would be danger to passen- 
gers from the accidentel bursting of soda 
water bottles, if they were to travel in the 
same compartment. If, therefore, . the 
Railway Authorities set apart a compari- 
ment for the Ice-Vendor appointed by a 
company which has entered into a contract 
with them to provide drinks, such a com- 
partment would no longer be one which. 
is open to the general travelling publie. 
It would be just like a Guard’s van or the- 
Driver's engine room in which the public 
cannot claim aright to travel, even though 
they hold tickets. Even where the train is 
full, there is no inherent right in a ticket- 
holder to enter into that part of the train 
which is not meant for the general public. 
He must wait for the next train or claim a 
refund. The mere fact that the Ice- 
Vendor's pass did not clearly indicate that 
he had the whole compartment reserved 
for himself is not muterial, as there was a 
writing put on the compartment and the 
accused was repeatedly warned that if was 
such a reserved compariment. 

Ifthe Ice-Vendor be treated as a passen- 
ger for whom a compartment had been 
validly reserved, then the conviction of the 
accused under s. 109 would be correct. 
But it seems more appropriate to regard 
ihe Ice-Vendor’s compartment asa part of 
the trein which is not meant for passen- 
gers. The offence would, therefore, most 
appropriately fall under s. 118 of the 
Railways Act. As the facts have been’ 
clearly found by the Magistrate, and the 
accused cannot, in any way, be prejudiced, 
we alter the conviction of the accused to 
one undere. 118, and maintain the sent- 
ence. The application is accordingly dis-. 
missed. 

D. Application dismissed. 





PATNA HIGH COURT 
Civil Appeal No. 864 of 1932 
December 23, 1935 
MACPHERS:N AND DHAYLE, JJ. 
Musammat LAIKUNNISSA AND OTHESS 
—A PPELLANTS 
versus” 
DURGA DASS MUKHABUI AND OTHERS 
RESPONDENTS, 
` Bengal Court of Wards Act (IX, of 1879), 9, GO 


1936 
Prohibition, whether extends to litigation already 
pending when estate goss under Court of Words. 

. Section 55, Bangal Court of Wards Act, simply 
prohibits initiation of litigation on behalf of a ward 
by the Managar except with the authorisation of ths 
Court of Wards. There is no indication that the 
prohibition is to extend to litigation of the wards 
which isalrealy in progress when tha Oourt of 
Wards assumes charge of the estate ofthe ward; 
the Act sufficiently provides for such a case in s. .51 
under which the Manager isto be named as next 
e or guardian for the suit and to represent the 
ward. : 

' Where thereforea suit is instituted by the plaintiffs 
before they became wards of Court, the mere fact 
that the estats is taken over by a Court of Wards 
during the pendency of ths suit doss not taks away 
the Court's jurisdiction to try the suit by ‘reason of 
the suit having been instituted without the per- 
mission ofthe Court of Wards. 
Sarjubala Debi (1), referred to. 


©. A. from appellate decree of the 
Sub-Judge, Purnea, dated April 26, 1932. 


“Messrs. Saiyid, Hasan and Muhammad : i> not a question of the jurisdiction of 


Hassan Jan, for the Appellants. 
The Government Pleader and Mr. P. Jha, 
for the Respondents. 
‚Macpherson, J.—The 


as defendants first party for’ ejectment 


from an area óf 145 bighas old in Tetiar. - 
The learned Muusif decreed the suit and - 


the. appellants’ appeal was dismissed. In 
sécond:- appeal they raise ths 


proceed: with the suit by reason of s. 59, 
mi of Wards Act, 1879, which ordeins 
that: i 


“No suit shall bs brougat on behalf of any ward 


by. a Manager, unless the same be authorised by. 


some order of the Court ( of Wards),” 

it being alleged that there was no such 
authorisation by any order of the Court 
of Wards, which unders. 5 isthe Board 
of Revenue, or of the .Commissioner or 
the Collector to whom its powers in this 
regard have been delegated under s. 15 
of the -Act. (In the suit which was 
valued at Rs. 55 only authorisation may 
under such delegation come from 
Collector). The point was not taken until 
the stage of argument in the 
Appellate Court, and there is, therefore, 
nothing on the record to show that under 
“some order’ (a vague expression which 
might include en implied authorisation) 
the Collector did nos authorise the action 
taken by the Manager. The position is 
that the silib was instituted by the plein- 
tiffs before thay becams wards of Court; 
the written statergént of the defendants 
was filed after the Couri of Wards took 
hara of tha plaintiffs’ estate and inier 
lia it is claimad that tha suit could no; 

e 


+ 


Joy Churn Dutta v. ` 
- Wards. 


proprietors of - 
the Maldwar estate sued the appellants ` 


point that - 
the Court below had no jurisdiction to- 


tne | 


lower - 
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prozeed unless the Court of Wards be- 
cams plaintiff; the Manager thereupon 
made an epplication to the Cours upon 
whose direction the plaint was altered to 
show: the wards a3 plaintiffs through 
(Bazarie) the Maneger of the Court of 
Wards and in this siate of the record the 
parties proceeded to trial, no Issue as to 
jurisdiction being raised or tried. 
Several decisions of the Calcutta High 
Court have been cited on behalf of the 
appellants in which it was held that 
s, 55 was à bar to suits (using that term 
in a wide sense) not covered by the 
provisos to that enactment which were” 
instituted by the Manager withovt autho- 
risation by some order of the Court of 
But in the more recent decisions 
such as Joy Churn Dutia v. Sarjubala 
Debi (1) it is at least implied that it 


the Court in which the suit has been 
instituted, but the section merely seeks 
to control the Manager, and that there 
is nothing in the section which prevents 
the defendants from waiving. That decision 
related to the first proviso to s. 99 under 
which the Manager may authorise a plaint 
to be filed in order to save limitation, 
the suit, however, not to be afterwards 
prozeeded with without ths sanction of 
the Court of Wards. But there is a dis- . 
tinction between the decision cited and 
the present case. We are not referred 


“to any decision relating to a case Where 


the Manager took over the carriage of 
litigation which was pending when the 


` plaintiffs became wards. To my mind, 


gs. 55 does not contemplate such a CaS. 
In terms it simply prohibits initiation of, 


litigation oa behalf of a ward by the 


Manager except with the authorisation - 
of the Court of Wards. There is no’ 
indication that the prohibition is to extend 
to litigation of the wards which is already - 
in progres3 when the Court of Wards 
assumes charge of the estate of the ward. 
And apart from the serious practical dif- 
culties which would arise from tne inter- 
pretation suggested both in the Courts 
and in the management of ‘the estate, 
it would appear that the Act sufficiently 
provides for such a cass in s. ol under 
which the Manager is to be named, as 
in the present instance, as next friend, 
or guardian for the suit and to represent 
the ward. l E 

Further in the present instance tie 
(1) 23 O W_N 876; 55 Ind, fOus, 261; AI R 1920. 
Oal, 197, ' 


20 
appellants ecceptéd the intervention of 
the Menager as sufficient compliance with 
{heir objection to the mainteinability of 
the suit and raised no issue cn the point 
in their grounds of appeal to the District 
Judge so that the Courts would be war- 
ranted in refusing to ellow the point to 
be raised. But apart from this consider- 
ation, it is a complete answer to the 
plea that ¢. 55 does not contemplate any- 
thing but the initiation of the particular 
litigation and has no reference to pend- 
ing litigation in respect of which the 
Court already possesses jurisdiction. I 
would dismiss the appeal with costs. 

Dhavle, J—I agree. 

D. Appeal dismisszd. 





= PATNA HIGH COURT. 
Criminal Appeal No. 136 of 1939 
August 7, 1939 
ROWLAND, J. 
THAKUR PRASAD AND ANOTHER — 
APPELLANTS | 
VETSUS 
EMPEROR——Opvositg Party. 

Griminal Procedure Code (Act V of 1898), s. 476:B 
—Appeal under, where lies—Amendment of 1923, 
whether makes any change. 

The Court of the Subordinate Judge is a Court 
from whose orders appeals ordinarily lie to two 
Courts, that of the District Judge andthe High 
Gourt. The Appellate Court of inferior jurisdiction, 
namely the District Judge's Court is to be the 
Court to which the Court of the Subordinate Judge 
must bs deemed to he subordinats, within the 
meaning of s. 195, sub-s. (3), Criminal Procedure 
Code. The appeal, therefore, under s. 476-B Criminal 
Procedure Code lies to the District Judge. That 
was held to be the position under the Code as it 
stood before the amendments made in 1923; and the 
améndments introduced in that year have not 
changed the law in this respect. Ganga Det v. Sher 
Singh (l)and Palaniappa Chetty v. Chettiappa Chetti 
(2), referred to. 

C. A. from a judgment of the Sub-Judge, 
Monghyr, dated May 31, 1935. 

Messrs. Manohar Lal end N. C. Roy, for 
the Appellant. 

The Assistent Government Advocate, for 
the Crown. 

Judgment.—A preliminary objection 19 
yaised thst the appeal from the Sub- 
ordinate Judge's order coes not he to 
the High Court but to the District Judge. 
The order under s. 476, Criminal Prozedure 
Code, directing the presentation of a com- 
plaint against the appellant wos pessed 
in a proceeding arising out of a suit 
valued at over Rs. 5,000. Section 476-B gives 
the person complained against a right to 
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“appeal tothe Court {6 which such former 
Court is subordinate within the meaning 
of s. 195, sub-s. (3).” Section 195, sub- e. (3) 
enacts thit : 

“A Court should be deemed to be subordinate to 
the Court to which appeals ordinarily lie from the 
appealable decrees vr sentences of such former 
Court.” ’ 

Appeals from the decrees or orders of 
Subordinate Judges are provided for: by 
s. 21, Bengal, Agra and Assam Civil Courts 
Act, Act XII of 1887: 

“An appeal shall lie (a) to the District Judge - 
where the value of the original suib did not exceed 
Rs. 5,000, and (b) to the High Court in any other 
case.” 


The appellant has presented his appeal 
to this Court on the ground that the original 
suit was valued at over Rs. 5,000 ənd an. 
appeal from the decree in it or from any 
order passed in proceedings arising out of 
it would ordinarily lie to this Court ; but 
the -case is covered by proviso (a) to 
s. 195, sub-s. (3): 

“Where appeals lieto more than one Court, the 
Appellate Court of inferior jurisdiction shall be 


’ the Court to which such Court shall be deemed to be 


subordina‘e.” 

The words of the Code are perfectly 
clear. The Court of the Subordinate Judge 
is a Court from whose orders appeals 
ordinarily lie to two Courts, that of the Dis- 
trict Judge and the High Couri. The 
appellate Court of inferior jurisdiction, 
namely the District Judge’s Court, is to 
be the Court to which the Court of the 
Subordinate Judge must be deemed to. be 
subordinate, within the meaning of 
s. 195, sub-s. (3). The appeal, therefore, in 
this case lay to the District Judge. That 
was held to be the position under the 
Code as it stood before the amendments 
made in 1923; andthe amendments intro- 
duced in ihat year have not changed the. 
law in this respect. The decision in 
Ganga Dei v. Sher Singh (1), was followed 
as being still good law in Palaniappa Chet- 


ty v. Chettiappa Cheit 99 Ind. Cas. 
957 (2), decided by two Judges of 


the Madras High Court. The same 
view is taken in en unreported case of this 
Court in Lalita Chaudhuri v. Emperor in 
Criminal Appeal No. 331 of 1934 decided by 
Machperson, J. In the result the eppeal is. 
dismissed. 

D. Appeal dismissed. 

(1) 17 A 51; A W N 1894, 201. 

(2) 99 Ind, Cas. 457; A I R 1927 Mad, 683, 
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LAHORE HIGH COURT 
Civil Revision Petition No. 433 of 1935 
January 7, 1936 
Acua HAIDER, J. 
BUR SINGH— PETITIONER 


versus . 
' ANJUMAN DEHI, SOHAL AND 0OTARRS— 


RESPONDENTS 

Civil Prozedure Code (Act V of 1908), ss. 47, 151 
—Mere fact that application mentions s. 151 in 
heading —Whether conclusive of fact that it is under 
s. 151— Application made to enquire how much money 
was due by judgment-debtor— Court not purporting to 
act under s. 151—Application, if under s. 47— 
Appealability—Revision—Finding in appeal that 
receipt is not genuine—Revisional Court, if can go 
behind it. 

The mere fact that an application” mentions in the 
heading s. 151, Civil Procedura Code, is not 
conclusive of the fact that it is under s. 151, as most 
of the applications are drawn up carelessly 
by the clerks of pleaders and s.151, Civil 
Procedure Code is frequently quoted in tne heading 
indiscriminately and almost as amatter of course. 
The Court must look to the substance of the applica- 
tion and not to the mere mechanical quotation of tne 
section, in order to do substantial justice between the 
parties. 

Where’ an application is made asking the Court to 
enquire how much money was due by the judgment- 
debtor and what amounts had been realised by other 
creditors and hence relates to matters touching the 
discharge or satisfaction of the decree and the trial 
Court does not purport to act under s. 15], Civil 
Procedure Code, and in fact there is no suggestion in 
the-order that the Court was acting under the pro- 
visions of that section, itis in reality and substanca 
au application under s. 47, Civil Procedure Code and 
the order of the Court is appealable Harbhajan 
Singh v. Santokh Singh (1), distinguished. Madho 
Lal v. Duli Chand (2), Sheodahin Tiwari v. Ramja- 
nam Tiwari (3), Bulloyyav. Subbayya (4), ref2rred to. 

The Court of revision cannot go benind a finding 
in appeal that a receipt is nota gsnuine document, 

‘as it is a pure question of fact, l 

C. R. P. of the order of the Senior Sub- 
ordinate Judge, Gurdaspur, dated March 9, 
1935, reversing that of the Subordinate 
Judge, Fourth Class, Gurdaspur, dated 
November 24, 1934. 

Mr. Ram Lal Anand (Malik) I, for the 
Petitioner. 

Mr. L. M. Data, for the Responden:s. 


Judgment.—This isa revision under s. 115 
of the Code of Civil Procedure. Bur Singh 
owed a sum of Rs. 471, to Nawab Din under 
a money decree. Nawab Din was indebted 
to the Anjuman Dehi, Sohal. In satisfaction 
of his debt, Nawab Din iransferred the 
decretal amount which was due to him 
from Bur Singh to the Anjuman end the 
Anjuman took cut execution against Bur 
Singh. On Decemper 12, 1933, Bur Singh 
put in an application in which he pleaded 
that the decree had been fully satisiied by 
various payments made by him to Nawab 
Din. He detailed those payments¢ sup- 


BUR SING V. ANJUMAN DESI, SOTAL (LAH) 21 
ported by receipis in the following 
maneri í 


(1) Paid Rs, 21, on August 3, 1930; 

(2) Paid Rs. 50, on February 10, 1932; 
and 

(3) Paid Rs. 400, on Mey 7, 1933. 


Tha Anjumen admitted the payments 
under the first two receip:s and, therefore, 
we are nos concerned with them. The 
Anjumen, however, challenged the genuine- 
ness of the receipt for Rs. 400. On. 
December 21, 1933,. one Abbas Ali, the 
Mukhtar of the Anjuman, appeared before 
ihe executing Court and stated that the re- 
ceipts were correct and that the decree had 
been satisfied. On this statement, the Court 
dismissed the application for execution 
holding that the decree had been fully 
discharged. SS 

On January 15, 1934, an application was 
made by the Anjuman through another 
Mukhtar, namely, Mohammed Bakhsh, 
asking the Court to enquire how much 
money was due by the judgment-debtor 
and what amounts hud been realised by 
Nawab Din and Abbas Ali. The heading 
of the application mentioned s. 151, Civil 
Procedure Code, under which the appli- 
tion was elleged to have been made. On 
January 22, 1934, Abbas Alijalso made an 
application in which he stated that he was 
illiterate and had made the statement on 


December 21, 1933, 2s a result of decep- 


jon practised upon him. ; 

i The trial J ae held that the receipt 
dated May 7, 1933, in respect of Rs. 400, 
had been executed.for consideration and 
in full satisfaction of the decree and dis- 
missed the epplication. The Anjuman as 
well as Nawab Din preferred an appeal to 
the Senior Subordinate Judge. The Senior 
Subordinate Judge allowed the appeal and 
held, after a consideration of evidence, 
that the receipt for Rs. 400, was not a 
genuine document, He set eside the order 
of the lower Court, holding that only a sum 
of Rs. 71, had been paid by ths judgment- 
debtor to Nawab Din and that the balance 
was still due by him. The amount of the 
claim being below Rs. 500 the judgment- 
debtor hes come up to this Court in revi- 
sion as no second apponi lay under s. 102, 

ivil Procedure Jode. 

EA first contention raised by the learned 
Counsel for the applicant is that the appeal 
to the lower Appellate Court was incom~ 
petent, inasmuch as the order of {he trial 
Court was one under s. 151, Givil Proced- 
ure Code. He relies upon Harbhajan 
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Singh YV. Santokh Singh (1), in 
support of his contention. There cannot 
be any doubt that the application dated 
January 15, 1934, made by the Anjuman 
refers to s. 151, Civil Procedure Code, in 
ihe heading. But the case cited is dis- 
tinguishable from the present case because 
there the trial Court had explicitly cited 
s, 151, Civil Procedure Code, as the author- 
ity empowering it to pass the order which 
was -sought to be challenged in appeal. 
In the present case, the trial Court does 
not purport to act under s. 15], Civil Pro- 
cedure Code, and in fact there is no 
suggestion inthe order that the Court was 
acting under ihe provisions of that section. 
Furthermore, the mere fact that the appli- 
cation mentions in the heading s. 15], 
Qivil Procedure Code, is not conclusive. 
Most of the applications are drawn up 
carelessly in this province by the clerks of 
pleaders and s. 151, Civil Procedure Code 
is frequently quoted in the heading indis- 
crimately and almost asa matter of course. 
But we must look to the substance of tha 
application and not to the mere mechanical 
quotation of the section, in order to do 
substantial justice between the parties. 
Reading the application as a whole, there 
cannot be any manner of doubt that it 
related lo matters touching the discharge or 
satisfaction of the decree and was, there- 
fore, in reality and substance an application 
under s. 47 of the Code of Civil Procedure 
and the order of the executing Court was, 
therefore, appealeble. [ may mention 
that in Madho Lal v. Duli Chand 
(2), a Division Bench of the Allahabad 
High Court held thats. 47 was applicable 
to execution proceedings es much after en 
order had been passed declering the decree 
satisied as before an order has been made 
to that effect. It was also pointed cut that: 

“where a decree has been held to have been dis- 
charged and one of the parties comes to tke Court 
on the ground that the order has been wrongly 


passed and should be re-considered, the case would 
fall under s. 47, and the order would be appealable.” 


In Sheodahin Tiwari v. Ramjanam 
Tiwari, (3) after an enuction-sale in 
execution of decree had taken place, 
-the judgment-debtor moved the Court to 
| enter full satisfaction of the decree on the 
date of the confirmaticn of the sele. This 
wes done. ‘he decree-holder then filed an 
application puaporting lo be under s. 151 
(1) 31P LR 171; 131 Ind. Cas. 282; A IR 1930, 
Lah, 496; Ind. Rul. (1931) Lan. 410. 


(2) ATR 1933 All) 429; 144 Ind. Cas. 468; (1933) 
A L J 738; Ind. Rul. (1933) All, 436. 


48, 


(3)'A IRIS Pat. 20% 148 Ind. Cas, 549;6R PO 
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and O. XLVI, r. 1, Civil Procedure Code, 
praying that the order of full satisfaction 
of the decree be set aside and the sale be 
confirmed on the ground that the epplication 
for full satisfaction had been fraudulently 
filed by his parokars in collusion with the 
judement-debtor. It was held that, altncugh. 
in his apDlication the decree-holder had 
referred to O. XLVI, r.1 ands. 151, Civil 
Procedure Code, vet the application was 
essentially one under s. 47, Civil Procedure 
Code, relating :to the discharge of the 
decree. It- would thus appear that the 
fects of this case are very similar to those 
of the present case. In Bullayya v. 
Subbayya (4), it was laid down that in 
considering whether an application is under 
s. 47 or not, a Court must examine the sub- 
stance of the application to find. out its 
true nature and should not be guided 
solely by the heading given to it by the 
applicant. 

In view of all these authorities, I am of 
opinion that the application made by the 
Anjuman on January 15, 1934, was in sub- 
stance an application under s. 47 of the 
Code of Civil Procedure and, therefore, an 
eppeal lay against the order of the execut- 
ing Court, dated November 24, 1934. 

As regards the finding cf ihe Senior 
Subordinate Judge, in appeal, that the 
receipt for Rs. 400 is not a genuine docu- 
ment, I cannct, sitting in revision, go 
behind it as itis a pure question of fact. 

The arplication is, therefore, dismissed 
with costs. - 
AN. Application dismissed. 

(3) AIR 1933 Mad. 130; 140 Ind. Ces. 779; Ind. 
Rul. (1933) Mad. 46, 
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PATNA HIGH COURT 
Civil Revision Application No. 117 
of 1935 
November 21, 1935 
I AGAXWALA AND VARMA, Jd. 
RAGHUNANDAN GiR—Derenpant No. 1 
-—FETiTIONER a 
VITSUS 
DEORAJ GIR AND ANOT4E2—PLAINTIFYS— 


OPPOSITE PARTIES. | 

Revision ~Interlocutory orders— Interference by 
High Court—Order rermitting plaintiff to continue 
suit without additional court-fee—Iinterference— 
Practice. 

The general practice is not to interfere with 
interlocutory orders unéess in excepticnal cir- 
cumstances when such order@nay result in irreparable 
injury te oneor other of the litigant parties. An 
order permitting a suit to proceed does not injure 
any party. When a suit is allowed to proceed on 
an insufficient court-fee it is not either of the 


1933 


litigant parties who suffers but the revenue. It is 
not the object of a fiscal statute to enable litigants to 
be defeated on technicalities. 

[Case-law referred to.] 


C. R. App. from an order of the Sub-Judge, 
2nd Court, Gaya, dated January 15, 1935. 

Messrs. Sultan Ahmad end K. N. Varma, 
for the Petitioner. 

Messrs. T. N. Sahay and N. K. Prasad, 
II, for the Opposite Parties. 

Agarwala, J-—This is an application to 
revise an interiocutory order passed by 
the Subordinate Judge of Gaya in the 
folowing circumstances: The plaintiff-res- 
pondent sued to obtain certain reliefs and 
onthe plaint paid a court-fee of Rs. 15 
as in a suit for a mere declaration of 
title. The defendant thereupon petitioned 
the Court to determine the question of 
valuation of the suit and the sufficiency 
of the  court-fee paid. The learned 
Subordinate Judge proceeded to accede 
to this request and on a consideration of 
the matter decided that the court-fee paid 
was sufficient. Against that order the 
defendant has moyed this Court. The 
matter first came before a Single Judge 
who referred it to a Division Bench on 
account of the lack of uniformity in 
rulings of the Court in regard to inter- 
rerence in revision in court-fee 
matters. In so far as orders in favour 
of the plaintiff are concerned, there appears 
to be consensus of opinion of all the 
Courts that such an order is not. revisable : 
[see Kanhaya Lal v. Baldeo Lal, 85 Ind. 
Cas 538 (1), Muhammad Elliyas va Rahima 
Bee 114 Ind. Cas. 842 (2), Kaitiya Pillai 
v. kamasamy Pillai, 119 Ind. Cas. 35 (3), 
Balkrishna +. Ramkishun 121 Ind. Cas. 
97 (4), G. M. Falkner v. Mirza Mahomed 
Syed, (5), and Secretary of Kiate v. 
Raghunathan (6)|. In the last mentioned 


case, the learned Chief Justice at p. 718 *_ 


said: 

“No case has been referred to where this High 
Court or any other High Court has held that, where 
a favourable decision has bean given as regards 
court-Jee to the plaintiff, the High Court will 
exercise its revisional powers. I am clearly of 

(1) 85 Ind. Cas. 538; AIR 1925 Pat. 703. 

(2) 114 Ind. Cas. 842; A IR 1929 Mad. 191; 56 M L 
J 302; 29 L W 42. 

(3) 119 Ind. Cas. 35; A I R 1929 Mad. 396; 56 ML 
J 394; (1929) M W N 286; 29 L W 584; Ind. Ral 
(1929) Mad. 867. 

(1) 121 Ind. Cas. 97; A I R 1929 All. 957; (1930) 
AL J 235; Ind. Rul. (1930) All. 87. 

(5) 29 O W N 627; 86 Ind. Cas. 853; AIR 1925 Cal. 


4, 
(3) 56 M 744; A IR 1933 Mad. 506; 144 Ind. Cas. 
1; 65 M L J 25; Ind. Rul, (1933) Mad. 426; (1933) M 
W N 737; 38L W 80, - 
*Page of 56 M.—[ Hd] 
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the opinion that in such cases ths High Court 
has no power of revision either ander s. 115, 


Jivil Procedure Code, or under s. 
ment of India Act.” 

The applicant relies on cerisin obs3erya- 
tions in Ram Bhusan Das v. Bachu Rai 
(7). That was a case in which an order 
had been pissed egainst the plaintiff 
and it was ths plaintiff who moved the 
High Court. There are observations in 
the judgment suggesting a distinction 
between cases in which the order of the 
Court is merely concerned with the question 
of valuation and cases in which the order 
of the Court is concerned with the category 
into which the plaintiff's suit falls. It 
was held that in the latter cless of cases 
the order is revisable by the High Court 
under s. 115. Those observations, how- 
ever, were in the nature of obiier dicta, 
for the plaintiff's petition was rejected 
on its merits. In Sham Narain Singh v. 
Basudeo Prasad Singh (8), Wort and 
Kulwant Sahay, JJ., refused to entertain an 
application to, revise an order ina court- 
fee matter even where the order was one 
calling upon the plaintiff to pay a large addi- 
tional court-fee as in such a case there is an- 
other remedy open to the plaintiff by way of 
appeal if his plaint is rejected for non- 
compliance with the order. With regard 
to this case, the learned Chief Justice 
in Ram Bhusan Das v. Bachu Rai (7) 


said : 
“The report of that cass gives no indication in 


itself as to the class of the decision which was 
given by the lower Court, One may infer however, 
from the facts, that the learned Judges decided 
that revision did not lis and tnat the matter was. 
really one of quantum and not of category, 
To my my mind this cass gives us no guidance 
in the matter. It is quits consistent with the 
Court having hald that wf it hal been a case of 
ths category under the section into which the suit 
fall, they might have besn inclined to ravise tha 
dacision.” | 
Tt is clear therefore th>t the learaed Chief 
Justice was under the impression that 
the case of Siam Narain Singh v. Basudeo 
Prasad Singh (8) had been decided on the 
assumption that no question as to the 
category into which the suit fell was in 
igsue in that case and that the only 
question which arose fər decision was 
with regard to the quantum of a court-fee. 
Wort, J., who was one of the Judges wh» 
decided the case in Sham Nariain Singh 
v. Basudeo Prasad Singh (8) referred to 
this matter in a later case, Kumar Ram- 


7)16P LT 68, 152 Ind. Cas, 1003; AI R 1931 


-7 R P 293. 
Pan D LT 172; 122 Ind. Cas, 152; AIR 1939 


pa, 977: Ind. Rul. (1930) Pat. 184. 


107, Govern- 
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kinker Singh v. Jogendra Nath Singh (9). 
His Lordship said : | 

“The learned Chief Justice in the case to which 
I have first referred has stated tnat the decision 
reported in Sham Narain Singh v. Basudeo Prasad 
Singh (8) might he explained on the basis that 
if came within that class of case which was not 
open to revision. But as a party to that judgment 
“I must say that tke matter there in dispute was 
whether the Judge had rightly decided what 
was the nature of the action brought by the 
plaintiff and therefore what was the proper 
‘court-fee : in other words, what category did the 
case come within.” 

Jé must be therefore now taken that in 
the earlier case of Sham Narain Singh 
v. Basudeo Prasad Singh (8), a Division 
Bench of this Court refused to interfere 
in a case in which the question arose 
as to the category into which the suit 
fell, even where the plaintiff had been 
Galled upon to pay a large additional 
court-fee, and that decision is not explain- 
able on the lines suggested by the learned 
Chief Justice in Ram Bhusan Das v. Bachu 
Rai (7). Our attention has been called io 
no case in which any High Court hess 
interfered in revision with en order 
in feyour of plaintiff resulting in his 
suit being permitted to prcceed on the 
court-fee which he himself elected to pay. 
The general practice, not only in this High 
Court but in the other High Courts, is 
not to interfere with interlocutory orders 
unless in exceptional circumstances when 
such order may result in irreparable injury 
to one or other of the litigant parties. An 
order permitting a suit to proceed does not 
injure any party. When a suit is allowed 
fo proceed on an insufficient court-fee 
it is not either of the litigant parties who 
suffers but the revenue. It is not the 
object of a fiscal statute to enable litigants 
to be defeated on technicalities. In the 
case .of Rachappasubray v. Shidappa 
Venkatrao (10) their Lordships of the 
Privy Council said: l 

“The Court Fees Act was passed not to arm 
a litigant with a weapon of technicalily against 
his opponent but tosccure revenue for the benefit of 
the State.” 

Where an order in regerd io court-fees 
happens to be in favour of the plaintiff, it 
does not mean thet it is against 
the defendent though it may operate to 
the detriment of ihe revenue. I see no 
reason for interfering with the order 
pee ae ee present cease or for depart- 
Be 1e T 155 Ind, Cas, 617; AIR 1935 

(10) 43 B 507; 50 Ind. Cas. 280: A ITR1918 PO 
ret 3 a S eet L T 298; 36M LJ 

om, , 489; - V 274; 
T 489; -10 L W 274; 
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ing from the usual practice of this Court 
not to interfere in revision with inter- 
locutory orders. The application is, therefore, 
dismissed with costs. Hearing fee two gold 
mohurs. 

Varma, J.—I agree. 

D. Application dismissed., 





LAHORE HIGH COURT 
First Civil Appeal No. 1308 of 1932 
January 16, 1935 
Tek CHAND AND Skemp, Jd. 
_ MAHI AND ANOTHER—PLAINTIFFS— - 


APPELLANT 
versus 
Musammat BARKATE—Dsrenpent— 
RESPONDENT 
Custom (Punjab) — Succession — Self-acquired 


property— Kahlon dats of Sialkot District— 
Daughter, if succeedsin preference to collaterals— 
Riwaj-i-am of Sialkot compiled in 1916—Answer to 
Question No. 47—Correctness of. 

Held, that among Kahlon Jats of Sialkot District, 
the daughter succeeds to her father's celf-acquired 
property in preference to his collaterals; 

Held, also that the answer to question No, 47 ofthe 
Riwaj-i-am cf the Sialkot District ccmpiled by Mr. 
Boyd in 1916 isnot in acccrd with the actually 
prevailing custcm. Bedha v. Fatima Bibi (1), 
Shahamed v. Muhammad Bibi (2), Said v. Said Babi 
@), Khuda Dad v. Rabia Bibi (4) and Fateh Din v. 

ohammad Bibi (5), referred to. 

F. C. A. from the decree of the Subordi- 
nate Judge, First Class, Lyallpur, dated 
May 19, 1932.. 

Messrs. Ghulam Moha-ud-Din 
Shaukat Rai, for the Appellants. 

Chaudhri Zafrullah Khan end Chaudhri 
Asadullah Khan, for the Respondent. é 

Tek Chand, J..—One Feujder, a Kahlon 
Jat of Sialkot District, wes the grantee of 
two squeres of lend in Chek Nc. 146 R. B., 
Tahsil and District Lyellipur. He fulfilled 
the ecnditions of the grant end in due. 
course “occupancy rights” in the lend were 
conferred on him. On Faujdar’s death in 
1699, the tenancy was mutated in the name 
of his widow Musammai Begum. Musammat 
Peg?m died on December 25, 1930, and on 
her dezih the pleintiffs, who ere Faujdar's 
brother's son's sons, tcok possession of the 
land. On Jenuary 28, 1931, the Naib Tahsildar 
sanctioned the mutation of three-fourths of 
the land in favour of the plaintiffs and one- 
fourth in fayour of his daughter Musammat 
Barkate in accordance with an alleged settle- 
ment between the parties? On eppeal the 
Collector ordered mutation 8f the entire land 
inthe name of Musammat Barkate. Thereupon 
the plaintiffs brought a suit inthe Civil 


kad 


and 
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Court for a declaration that they were 
in lawful possession as occupancy tenant 
of three-fourths of ihe land under the afore- 
said family settlement. In the alternative, 
they prayed that in case the alleged family 
arrangement be not proved, they be declar- 
edto be occupancy tenants of the entire 
land. 

In the plaint it was alleged that Musam- 
. mat Barkate was not the daughter of Fauj- 
dar, but that she wes Musammat Begam’s 
daughter from a former husbend. They 
further averred that in the course of mute- 
tion proceedings the parties had settled 
their dispute emicably through ihe inter- 
vention of the baradami, whereby three- 
‘fourths of the land had been given to the 
plaintiffs and one-fourth to Musammai 
Barkate. They also ipleaded that according 
‘to the custom prevailing in the tribe of the 
parties, collaterals succeeded to the self- 
acquired property ofa sonjess male pro- 
prietor to the exclusion of his daughter. 

Musammat Barkate traversed these 
allegations and stated that she was the 
legitimate daugther of Feujder and that 
according to custom she had a prior right 
to succeed to Faujdar’s self-acquired pro- 
perty. She denied that any settlement, as 
alleged by the plaintiffs, had been arrived 
atin the course of the mutation proceed- 
ings. The learned Subordinate Judge 
found against the plaintiffs cnall these 
. points and dismissed their suit. 

Before us the first contention raised by 
Counsel is that Faujdar was not the lest 
male-holder of the property, but that he 
left him surviving a four years old son 
Allah Ditta who died eighteen months 
dater.. It was urged, therefore that even 
if the plaintiffs fail on allother points, 
Musammat Barkate had no right to succeed 
‘as she was the sister, and not the daughter 
of the last male-holder. This, however, is 
an entirely new case set up for the first time 
-in the course of the erguments before us. 
‘It was not mentioned in the plaint or in the 
memorandum of appeal, end is not support- 
ed by any tengible evidence cn the record. 
As stated already, on Feujdar’s death in 
1899, mutation of the land wes effected in 
favour of his widow Musammat Begam, 
which could not have been the case if he 
had left a son. The mutation proceedings 
in 1899 had continued for six months and 
though the lambardar end several members 
of the brotherhood®are stated to have been 
present, the record does not contain any 
mention of the existence of a son of Fauj- 
dar. The suggestion is clearly a baseless 


‘of Faujder. 
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after-thought and I have no hesitation in 
rejecting it. 

Counsel attacked in a helfhearied man- 
ner the lower Court's finding as to ` Musam- 
mat Barkate being the legitimate daughter 
We have read the evidence 
hearing on the point end find that it fully 
supports the conclusion of the learned Sub- 
ordinate Judge. Musammai Barkate was 
married to one Jala] on August 26, 1911, 
and in. the mserriage register she 
was described as the daughter of Faujdar. 
There is no re2son to suppose that a false 
statement was made, about 20 years before 
the present dispute arose. It is significant 
that in the mutation proceedings, ` which 
followed on the death of Musammai Begam, 
the defendant’s status asthe daughter of 
Faujdar was not challenged by the plaintiff 
or any one else. Similarly in the document 
Ex. D.W. No. 3/1, which accord- 
ing tothe plaintiffs was executed on 
January 6, 1931, end in which the alleged 
family settlement is stated to have been 
recorded, the plaintiffs themselves describ- 
ed her asthe daughter of Feujdar. It is 
further important to note that the plain- 
tiffs have not been able to give the name 
of Musammat Begam’s alleged first husband 
from whom Musammait Barkate is alleged 
to have been born. 


In the lower Court the plaintiffs in support 
of their claim to succeed to the self-acquir- 
el property of Faujdar in preference to 
the defendent, relied on the answer to 
question No. 47 of the mwaj-i-am of 
Sialkot District compiled by Mr. Boyd in 
1916. It is well-settled that the initial 
presumption must be made in favour of the 
correctness of this entry, but the lower 
Court after a careful examination of the 
evidence on the record and the previous 
Judicial decisions held that the . defendant 
had succeeded in displacing the presump- 
tion. Before us Mr. Ghulam Mohy-ud-Din 
frankly admitted that he was unable to assail 
this finding. He conceded that there were 
several instances of daughters excluding 
collaterals in succession to mnon-ancestral 
property of their sonless fathers, while 
there was not even one instance in support 
of the answer es recorded. This entry in 
the rawaj-i-am has been examined in sever- 
al cases by this Court and in every one of 
them it has been found that it was not in 
accord with the actually prevailing custom. 
See Budha v. Fatima Bibi (1); Shahamad 


(1) 4 Lah. 99; 76 Ind. Cas. 921; A IR 1923 Lah, 
401. 
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v, Muhammad Bibi (2); Said v. Said Bibi 
(3); Khuda Dad v. Rabia Bibi (4); Fateh 
Din v. Muhammad Bibi (5) ‘and Mangal 
Singh v. Indar Kaur 158 Ind. Cas. 194 (6). 
‘The finding on this point in favour of the 
defendants, therefore, must be maintained. 
The last point urged was that after the 
death of Musammat Begam when mutation 
proceedings -were going on before the 
Naib Tahsildar the parties came to a settle- 
ment whereby the land in dispute wes 
divided between the parties. Musammat 
‘Barkate being given $ square and 
the plaintiffs 14 squares. In support of this 
contention reliance was placed mainly on an 
unregistered document (Ex. D. W. No. 3/1) 
which purports to have been executed by 
Mehi and Jlahi plaintiffs on January 6, 1931. 
This document, however, is not signed by 
Musammat Barkate. The oral evidence 
produced by the plaintiffs is vague end dis- 
crepant and was rightly rejected’ by the 
lower Court. Some of the witnesses, who 
claimed to have brought about the settle- 
ment, have steted that two agreements 
were executed, one of which was given by 
the plaintiffs to Musammat Barkate and 
‘the other was given by Musammat Barkate 
to the plaintiffs: This later document, if it 
wes executed at all, must have been in 
“possession of the plaintiffs, but it wes not 
produced at the triel. Indeed, Mahi plain- 
tiff, when examined as his own witness, 
-denied that Musammat Barkate had execu.- 
ed any agreement in favour of himself or 
his brother. 

I agree withthe lower Court that the 
plaintifis have failed to prove the alleged 
settlement. 

The appeal is without force and I would 
dismiss it with costs. 

Skemp, J.—I agree. 

N. Appeal dismissed. 

(2) 10 Lah 485; 116 Ind. Cas. 189; A IR 1929 Lah. 
58, 30 PL R 678. 

(3) 10 Lah 489; 118 Ind, (as. 398; A I R 1929 Lah, 
465; 30 P L R 618; Ind. Rul. (1929) Lah 750, 

(4) A I R 1930 Lah. 724; 125 Ind. Cas, 609; Ind, Rul. 
(1930) Lah. 625. < 

(5) 11 Lah. 415; 122 Ind. Cas. 727; A IR 1930 Lah. 
971; 31 PL R 760; Ind. Rul. (1939) Lah. 375. 

(6) 158 Ind, Cas. 194; A I R 1935 Lah. 106; 16 Lah. 
616; 37 P L R 732. 
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PATNA HIGH COURT 
Civil Appeal No. 35 of 1935 
October 17, 1935 
Wort, J. 
NASIRUDDIN HAIDER—-PETITIONER 
V2TSUS 
Hakim MUHAMMAD TAHIR AND OTHERS— 


OPPOSITE PARTIES. 

Civil Procedure Code (Act V of 1908), O. XXI, rr. 
92, 89, ss. 11, 115—Application under O. XXI, r. 89— 
Appi'canits readiness to deposit required sum—Ap- 
plication, if can be entertained —Dzcree for specific 
performance of contract for sale against tenant of 
property, soid in execution of another decree—Ap- 
plication by holder of dzeree for specific performance 
to set asid2 sale—Spzcific performance decree not 
executed at time of depasit—Applicant has no title—~ 
Appeal—Order allowing deposit and setting aside sale 
under O. XXI, r. 99—Appeal, if lies—Wrong decision 
on jurisdiction—Appeal, maintainability of — Res 
judicata—Application for Rule rejected—~Court, if 
cin grant Rule on subsequent occasion—Reviston— 
Jurisdiction assumed and question of law decided— 
Wrong decision-—-Interference. 

Where an application under O. XXI, r. 89, Civil 
is made 
and the circumstances of the case show that the 
applicant is ready to deposit ths sum,the Court 
can entertain the application always provided of 
course that he has an interest by virtue of title. But 
both the application and the deposit have to be made 
within 30 days. 

A person who has obtained a decree for specific 
performance ofa contract of sale against one of the 
tenants of the property sold in execution of another 
decree, made an application to set aside sale the under 
O. XXI, r. 89, Civil Procedure Gode. The applicant 
had not executed his decree for specific performance 
when he made the required deposit under r. 89: 

Held, that untilthe time the applicant did not 
execute his decree for specific performance he could 
not have any title in the sale of property. 

An application for a Rule and its rejection 
dces not make the matter res judicata and does not 
prevent a Court on a subsequent occasion, if tne 
occasion arises, from granting a Rule in the interests 
of justices. 

A wrong decision, even though it relates to juris- 
diction, does not give a right of appeal where other- 
wiss no appeal lies, 

No sgcond appeal lies from an order of the Court 
allowing a deposit and setting aside asale in exe- 
cution under O. XXI, r. 92, Civil Procedure Code. 

IE a Judge assumes jurisdiction of the matter and 
proceeds to decide a question of law, however errone- 
ous the decision may be, the High Court cannot nter- 
fere. But if before assuming jurisdiction he deter- 
mines a question of law or fact to determine the 
question .f jurisdiction, a wrong decision in a case of 
this kind is certainly reviszable by the High 


Court. 
C. A. from en appellate order of ‘the 


Munsif, Chapre, dated June 1, 1934. 

Messrs. K. P. Jayaswal and Syed Ali 
Khan, for the Petitioner. 

Messrs. B. N. Mitter and Rat Tribhuban 
Naih Sahay, for the Opposite Parties. 


Judgment.—In this appeal the respon- 
dent was the person who in the execution 
sale of a holding made an application to he 
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allowed 10 deposit the auction money and 
prayed that the sale be set aside. What sctu- 
ally was done was that he took out a chalan, 


did not in fact deposit the money, hut epplied - 


to the executing Court to be allowed to 
deposit the money. The question which 
was decided by the Court before which that 
application came was whether the respon- 
dent had an interest in the properly within 
tha meaning of O. XXI, r. 89, Civil Proce- 
dure Code, end the learned Judge came io 
the conclusion thet the respondent had no 
interest of that nature. The only interest, to 
use ihe expression in a neutral sense, that 
respondent had was thet he got acontract for 
sale, from one of the tenants, of this pro- 
peréy who eventually obtained a decree for 
specific performance; bul atthe time that he 
had applied to make the deposit, no convey- 
ance had been executed in his favour. 
Having failed before the executing Court 
he appealed to the District Judge where the 
decision of the first Court was reversed on 
the point that he had en interest which 
would entitle him to deposit the money 
under O. XXI, r. 89, Civil Procedure Code. 
A third person who was the purchaser in the 
suction sale is the appellant before me and 
the appeal against the order ofthe District 
Judge allowing the respondent to deposit 
{he money and setting aside the execution 
sale. The first point taken by way of preli- 
minary objection is that no appeal lies. 
The relevant provisions of the Code with 
regard to that matter are contained in 
O. KALII, r. 1 so far as regards the appeal 
to the District Judge. It is clear that so far 
as that matter is concerned, there was an 
appeal. But I think it is equally clear, and 
Mr. Jayaswal appearing on behalf of the 
appellant does not seriously contend that 
the argument that there is no appeal to 
this Court is erroneous. But Lam asked 
to deal with the matter under my revisional 
„jurisdiction. The auswer tothat by the res- 
-pondent is that en application was made 
‘before one of the lesrned Judges of this 
Court to revise the order of the District 
Judge, the application for a Rule being 
rejected on the ground thst there was a 
second appeal, and therefore no application 
can now be made after the decision on the 
former occasion. That argument in my 
‘judgment is nob well-founded for the simple 
reason that an application for a Rule and its 
rejection dozs net make the matter res 
judicata and do&s not prevent a Court ona 
subsequent occasion, if the occasion arises, 
from granting a Rule in the interests of 
justice. Therefore, so far as the prejiminary 


e 
LA 


NASIRUDDIN HATDER V. MUHAMMAD TAHIR (PATNA) ; 27 


point is concerned, it partly succeeds and 
partly fails. I said a moment ago that there 
was no serious contest by Mr. Jayaswal that 
no gecond appeal lay. There is some 
aathority, however, forthe proposition that 
inthe event of a Distict Judge entertain- 
ing an appeal without jurisdiction, a second 
appeal would lie to this Court. 

Reference is made to the decision in Ram- 
ratan Prasad v. Banarsi Lal (1) cs an 
authority for the proposition. Fazel Ali, J., 
deciding the case, has stated that there are 
authorities which establish that proposition. 
But I must confess that the suthorities 
upon which the learned Judge relies 
certainly do not meetthe point with which I 
have to deal: in other words, that although 
by statute no appeal ley, the circumstances 
surrounding the case willin any way affect 
the statute. I have very little hesitation in 
coming to the conclusion in this case that 
no appeal lay both on the grounds stated in 
the decision referred to end on the ground 
which Mr. Jayaswal advances before me. 
I cannot for a moment think that a wrong 
decision, even though it reletes to jurisdic- 
tion, would give a right of appeal where 
otherwise no appeal lay. But in this case, 
even essuming thet proposition to be well- 
founded, thet is to say, there is a second 
appeal to this Court, it would in this case 
depend upon a number of facts and the 
construction of O. XXI, r. 89 which, to say 
the least of it, is a highly technical one. 
What happened was that the person seek- 
ing io deposit the money took outa chalan ` 
for the amount to be deposited, and, without 
actually depositing ib in Court, applied to 
the Judge to allow him to make the deposit, 
and in his petition cleimed to have the sale 
set aside. Now the learned Judge refused 
the application and I think it will be taking 
a very technical view of the Civil Procedure 
Code and indeed straining the language of 
the statute io suggest that he had not done 
what was required of him, that is to say, the 
applicant, and that the effect of the order of 
the Judge was not an order refusing to set 
aside the sale. To put it more precisely, Mri 
Jayaswal contends that what was necessary 
was the ectual deposit of the money and 
then an application, and that no application 
was competent until the deposit had been 
made. I have considered the matter very 
carefully both in the light of the language 
used by the order and the decision of 
this Court relating to a deposit, which go 
far as its amount is concerned, wasshort by a 
! (1) 9 Pat. 685; 122 Ind. Cas. 589; A IR 1930 Pat. 


280; 11 P L T 156; Ind. Rul. (1930) Pat. 237. © ` 
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small sum of money, and I have come to the 
conclusion that the contention is not well- 
founded. 

The rule is slightly ambiguous. The 
words used may apply to have the sale set 
aside on bis deposit in Court, etc. It may 
be read as meaning that on his depositing 
the sum in Court he may have the sale set 
eside on en application, or at the moment 
he could apply to the Court to have the sale 
set aside on his depositing, thet is to say, 
when he does deposit a sumol money. That is 
to say both the epplication and the deposit 
heve to be made, quite clearly from the 
order itself and from the authorities within 
thirty days. To put itin other words, it is 


competent for the Court to decide 
the matter on its ascerbeining 
whether the application is a bona’ fide 


one. If the circumstances show that the 
applicant is ready to deposit the sum, the 
Court can entertain the application always 
provided of course that he has an interest 
by virlue of title. In my judgment, so far 
as the jurisdiction of the District Judge 10 
entertain the eppeal is concerned, the 
objection is not well-founded; end I have 
already decided that the objection of the 
respondent as 10 the revisional jurisdic- 
tion is nob well-founded. This leaves me 
in the position to deal with the matter 
under my revisional powers. 

Now the substance of the matter that is 
left isthe question of whether the person 
(i. e. “the respondent) desiring to deposit 
the money is a person who has interest by 
virtue of his title acquired before the sale. 
So far asthe dates are concerned, there is 
no doubt that he is a person who comes 
within the meaning of the rule, but the 
question of whether he hes a title and in- 
terest by virtue of a title (to use the words 
of the order) is quile. another matter. Mr. 
Jayeswal and Mr. Mitter both argue for and 
against the existence of a title and also as 
to whether this matter strictly comes within 
gs, 115, Civil Procedure Code. I propose to 
deal in the first instance with the question 
of title. Mr. Das, the District Judge, seems 
to think that because a decree was obtained 
in the Court below for specific performence, 
the applicant was ina better position from 
the point of view of his title. then he Was 
before the decree. To use the words of the 
District Judge he was on surer ground. He 
got s something little bit better ‘than e con- 
tract ; the Court had pronounced on it, end 
it was indefeasible. No one therefore could 
question it and the effect of the decree was 
to have his contract specifically performed ; 
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There was on order of the Court to perform 
ihe contract specifically. But quite apart 
from the proposition of law, if asa fact he 
could have his decree executed and it was 
necessary to have his decree executed if the 
judgment-debtor did not comply with the 
order of the Court, how can it be said that 
he had any title because the conveyance 
wis what would give him his title. But if 
it was necessary 10 obtein his conveyance 
by execution or otherwise, it quite clearly 
shows that he had up to that moment no 
title, although he hadthe solemn pronounce- 
ment resulting from the judgment or decree. 
Bat on a surer ground, on the question of 
fundamental principles of law, the matter 
is quite clear, es it has been pointed out, 
that under the English Law a person hold- 
ing a contract has en aig or equitable 
title but not a title’ in law. But thet prin- 
ciple is not applicable in this country. The 
Transfer of -Property Act is quite clear on 
the point. “The contract does not give any 
interest in the Jand, and the only question 
to be asked is, what is the effect of a judg- 


‘ment? A judgment doss not give title ; it 


gives a right of execution to specific per- 
formance of thet contract, the judgment 
haying pronounced upon all the possible 
issues which arise not as to the title but as 
to the validity of the contract itself. On 
first principles, therefore, it is quite clear in 
my judgment that the applicant before the 
Courl below had no title et the time that 
he had to deposit the money and, if the case 
depended npon that, there could be only 
one conclusion to be errived at in this appli- 
cation before me. 

The point, however, erises as to whether 
this is a question which goes to the jurisdic- 
tion of the Court. It is contended that as 
the applicant had no interest, the District 
Judge hed noright to decide in his favour, 
in other words, he had no jurisdiction to do 
so. Now if it does goto the jurisdiction of 
the Court, there is no doubt as to the result. 
But the matter, I think, is concluded by a 
statement of Lord Atkinson in the well 
known case of Bala Krishna Udayar v. 
Vasudeva Aiyar (2), who, in delivering the 
opinion of their Lordships of the Privy 
Council, referring to s. 115, said this: 

“The section is not directed against conclusions of 
law or fact in which the question of jurisdiction is 
not involved.” 

Now those words have been referred to 
in numerous cases and [fhink there is no 

(2) 22 CW N 50; 40 Ind. Cas. 650; AI R 1917P O 


71; 44 IA 261; 40 Me793: 15 Al J 645;2 PL W 101; 
33 M L J 69; 26 C L J 143; 19 Bom. L R 715; (1917) 


MW N 628; 6- L W 501; 11 Bar. L T 48 @ O). 


© 
+ 


1933 


doubt as their meaning, nor, in my judg- 
ment, dol think there can beeny doubt 
about the meaning of s. 115, Civil Pro- 
cedure Code. Ifa Judge assumes jurisdic- 
tion of the matter and proceeds to decide 
@ question of law, however: erroneous the 
decision may be, this Court cannot interfere. 
But if before assuming jurisdiction he 
determines a question of law or fact to 
determine the question of jurisdiction, a 
wrong decision in a case of this kind is 
certainly revisable by this Court. But the 
District Judge (erroneously, as 1 have held), 
deciding this question ef whether the ap- 
plicant had interest, was not deciding a 
question relating to his jurisdiction at all, 
but he was deciding whether the particular 
applicant had a locus standi, and that most 
certainly a Judge had jurisdiction to deter- 
mine, although he might have decided it 
erroneously which, in my judgment, he has. 
It leaves this Court quite helpless so far 
as an interference with that orderis con- 
cerned, Quite apart from those views, the 
justice of the case demands that this Court 
should not interfere even had the view asto 
jurisdiction been otherwise. The Rule must 
therefore be discharged. 

On second consideration I cannot give 
leave to appeal on the first point as to juris- 
diction, and on the meritsas the case hes 
been treated as a revision, there can be no 
question of appeal under Letters Patent... _ 
b De Rule discharged. 


Se egy, 


PRIVY COUNCIL 
Appeal from the Madras High Court 
January 13, 1936 

Lorp MAOMILLAN, SIR JOHN WALLIS AND 

“SIR GRORGE LOWNDES. 

Sri Raja IN UGANTI VENKATARAMA 

RAO—APPELLANT 
; VETSUS 
Sri Raja SOBHANADRI APPA RAO 
BAHADUR GARU AND otazrs- ~ 
RESPONDENTS 

Registration Act (XVI of 1908), s. 28—Bulk of 
property conveyed situated in one registration dis- 
trict — Ridiculous fraction of land situated in another 
district included in deed to enable registration in 
that other district — Registration, whether effec- 
tive—Device to evade the Registration Act. 

A property in village 9 in district K was con- 
veyed by the vendor by a deed of conveyance which 
was executed and attested on October 14,1910. It 
was not, however, yresented for registration till 
February 14,1911, and ley that time an additional 
sheet had been inserte@ in the document purporting 


to include in the sale one yard of land in the village ° 


of V which was in another registration district, 
The document as originally prepared, and, ag execut- 
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ed by the vendor, contained no referenca to any land 
in V. When it was brought in, no value was placed 
upon it,and no part of the consideration was as- 
signed to it. Ths purchaser neither lived in V nor 
did he own any property in V. The reeistration was 
effected not in district K but in the district where V 
property was situated : ` 

Held, that the criterion by which the question must 
be decided is whether, upon the facts established by 
the evidence, the parties intended this one yard of 
land to pass under the deed. The motive maybe 
immaterial if the requirements ofthe law have been 
complied with; but of this the intention is critical 
and no such intention existed in this case. 
Harendra Lot Roy Chowdhury v. Hari Dasi Debi (1), 


-Biswanath Prasad v. Chandra Narain Chowdhury 


(2) and Collector of Gorakhpore v. Ram Sunder Ma! 
(3), relied on. 

Held, also that it was the inevitable conclusion 
from the facts that neither did the vendor intend to 
sell, nor did the purchaser intend to buy, this 
almost ridiculous fraction of land, and that the so- 
called sale of it was a mere device to evade the 
Registration »Act and that there was no effective 
registration of the conveyance. 

Appeal egainst the judgment of the 
High Court, dated August 20, 1930. 

Messrs. L. De Gruyther, K. C. end J. E. 
Godfrey, for the Appellant. 

Messrs. A.M. Dunne, K. C. and P. V, 
Subba Row, for the Respondents. 

Sir George Lowndes.—The issue be- 
tween the parties to this appeal is as to the 
validity of a conveyance, made to the 
father of the first and second respondents, 
of a quarter share in the village of Soma- 
varam, in the Kistna district, of which the 
appellent seeks to recover possession with 
mesne profits. The property in dispute had 
been the subject of a gilt (the validity of 
which is not disputed) in July, 1900, by the 
late Maharaja of Venkatagiri, to the ap- 
pellant who wes then a minor. It was sold 
by the appellant's father purporting to act 


as his guardian, to the father of the res-. 


pondents on October 14, 1910, and upona 
partition after his death came to the first 


respondent, who alone eppears before the’ 


Board to contest the appellant’s claim. It 
is common ground between the parties 
that if the conveyance was effective the 
appellant's suit must fail; for if it were 


necessary for him to ask that the conyey-. 


ance should be set aside as not binding on 
him, his suit was out of lime; if, on the 
other hand, if could be regarded as a 
nullity, there would be no bar of limitation 


to his recovering possession, and he would . 


be entitled to his decree. 

‘The conveyance in question was duly 
executed, the consideration of Rs. 27,000 
being paid tothe appellant's father. The 
Only attack upon if is as to the validity of 
its registration. The Somavaram property 
was situated inthe Kistna district, bat 
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Yegistration was @dected at Samarlakota in 
the Godavari district, end if the matter 
rested. there the registration would be 
clearly invalid, the conveyance would be 
unregistered and ineffective, and the res- 
pondents could not resist the appellant’s 
claim. 

The deed was undoubtedly prepared as 
a conveyance of the Sumavaram property 
only, purporting to be sold by the father 
of the appellant as his natural guardian, 
and appears to hive been executed and 
attested on October 14, 1910. It was not, 
however, presented for registration till 
February 14,1911, and by that: time en 
additional sheet had been inserted in the 
document purporting to include in the 
sale one yard of lend in the village of 
Vundoor which was inthe Godavari 
gistration district. 
“related” toa piece of land in Vundoor, 
the registration would, by the terms of 


s.23 of the Reg istration Act (XVI of 1908). 


pe effective; if it did not,.it would be 
ineffective, and no title to the Somaveram 


property passed under it. This is the ques-. 


tion upon which their Lordships’ judgment 
is sought. 


The suit was tried by the Subordinate 


Judge of Bezwada. He accepted the con- 
tentions of the appellant 
decree in his favour dated September 20, 
1924, assessing the mesne 
Rs. 1,000 per ennum. On ‘appeal the. 
High Court took the opposite view., They 
held the registration to be valid, and that, 
therefore, the appellant could not recover 
possession of the property -without setting 
aside the conveyence, and that this relief 


was time-barred. The appellant's suit was’ 


accordingly dismissed by their decree of 


August 20, 1930. 
‘The learned J udges `of the High Court 


also held that the mesne profits to which 


the appellant would þe entitled - 
if he had succeeded in his suit 
would be at the rate of only Rs. 600 a 


year instead of the Rs. 1,000 allowed by 
the Subordinate Judge. 
this point has not been contested ‘before 
the Board. 

Before their Lordships it is asserted on 
the one side that the deed was a real 
conyeyance of one yard of lend in Vundoor 
(as the High Court held), and that although 
the motive “of its inclusion was no doubt 
to allow of registration in a place con- 
venient to the. vendor, this did not affect 


the validity of the transaction. It is, on. 


the other hand, contended for the appellant 
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re-- 
If the deed in truth: 


end passed a. 


profits ab. 


Their finding upon ` 
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that the Vundoor land was a fictitious item 
which was never intended by either party 
to the transaction to pass under the deed’ 
and (translating this into the language of 
the Act) that the dosumen! did not in 
reality “relate” to any land in the Godavari 
registration area. 

Similar questions have come before the 
Board in three cases subsequent to the 
date of the transaction now impugned, the 
most recent decision being in June, 1934, 
after the judgment of the High Court in the 
present case. + 

In the first, Harendra Lal Roy Chow- 
dhuri v. Hari Dasi Debi (1), there had 
been included in a mortgage deed of cer- 
taia mofussil properties a plot of land 
described es No. 25, Guru Das Street in 
Calcutta, where the deed was registered. 
This was found to be a non-existent 
property and the registration was, there- 
fore, held to beoinvalid. Lord Moulton 
in delivering the judgment ofthe ‘Board 
said :— 

“Their Lordships hold that this ma js- 
in fact a fictitious entry, and represents nu 
property that the mortgagor possessed or intended 
to mortgage, or that the mortgagee intended to 
form part of his. security. Such an entry inten- 
tionally made uss of by the parties for the purpose. 
of obtaining registration in a District where no 
part of the property actually- charged and intended . 
to be charged in fact exists is a fraui on, the: 
registration “law, and no registration obtained by 
means thereof is valid.” l 

In Biswanath Prashad v. Oaar Nara- 
yan Chowdhuri (2) a mortgege ceed had 
been registered in the Mozaffarpur dis- 
trict on the strength of the inclusion ofa 
one-kaùri share in the village of Kolhua 
situated in that district. It was not sug- - 
gested in that casethat the property was 
nonexistent, but fonly that the mori- 
gagor’s title. to it was imperfect. The ap- 
peal was heard by seven members.of the 
Judicial Committee (including Lord 
Moulton) and the jadgment was delivered 


by Viscount Finlay. He said: 
“The view which their Lordships take of the 
facts is that which is compendiously stated by the 
High -Court in the judgment of Coxs, J., : ‘I agree. 
The circumstances of the cas2 leave no doubt that : 
the parties never intended thatthe share of Kolhua 
should really be sold to Udit Narayan or morb- 
gaged to Polai Lal. The so-called sals was a 
mere devices to evade the Registration Act,” 


. The judgment then sets . out the pas- 
sage cited above from the judgment in - 


eahreenek 


(1) LI A 110 at p120; 23 Ind. ve 637; 27 MLJ 
80; (L911) M W N 462; IG M L’ 180W N 817; 
19 C LJ 484; 16 Bom. L R74 ALIT: TU 
W 1050; 41 © 972 (P ©). 
ed PO. BIA 427, 63 Ind, Oas, 770; 48 O 509. 
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Hlarendra Lal Roy Chowdhuri's case (1) 
(supra), and the Board held that in the 
view taken of the fects by the High Ccurt 
and by their Lordships ihe case fell with- 
in. that decision. 

In Collector uf Gorakhpur v. Ram Sun- 
dar Mal (3), the question turned on the 
inclusion in a sele deed of a one-third 
share in a garden-room, which was the 
only property covered by the deed which 
was situated in the district where regis- 
tration. was effected. Here there was no 
doubt either as to the existence of the 
property or the vendor's title to it, but 
again a similar conclusion was ‘ reached. 
Lord Blenesburgh, by whom the judgment 
of the Board was delivered, referring io 
the inclusion of this item says: 

“(Their Lordships] think that ons of two inferences 
alone is possible: either that it was never intend- 
ed by either party that the sitting room should 
for any purpose other than that of registration be 
subject of sale at all, or that the vendor only included 
it because he knew that it never could become an 
effective subject of enjoyment or occupation by the 
purchasers, The word ‘fictitious’ used in Harendra 
Lal Roy Chowdhuri v. Hari Dasi Debi (lis not con- 
fined to non-existing properties. Itis satisfied if the 


deed does not ‘relate’ toa specified property for any 
effective purpose ofenjoymeat or use.” 


Dealing with the question on these lines 

the Board held that the so-called sale was 
a mere device to evade the Registration 
Act and thatthe registration ofthe docu- 
ment was invalid. 
. Having regard to these pronounce- 
ments their Lordships can have no doubt 
that the criterion by which .the question 
now before them must be decided is 
whether, upon the facts . established by 
the evidence, the parties intended this 
one yard of land to pass under the deed, 
The motive may be immaterial as the 
respondent contends, if the. requirements 
ofthe law have been complied with; but 
of this the intention is critical. They are 
satisfied that in the present case no such 
intention existed. 

It is clear that the document as origin- 
ally prepared, and, indeed, es executed 
by the vendor, contained no reference to 
any land in Vundoor When 


and no part of the consideration was 
assigned to it. The purchaser neither lived 
in Vundoor, nor did he own any property 
in Vundoor, and what possible use he 
could. have had for a single yard of land 

(3) 61 I A 286; 150 Ing Cas. 54557 RPOl; 110 


WN 889; AI R 1934P © 157; 40 L W 217; (1934) A 
L J779;67ML J 274; 15 PL T 531,600 LJ 


67; (1934) M W N 751; 36 Bom, L R 867; 38 0WN | 
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mediately adjacent property, 


:a mere device to evade 


ib was’ 
brought in, no value was placed upon it, - 


Si 


in that villegeis unexplained. It is at 
least doubtful on the evidence whether 
this parcel, though forming part of a plot 
ostensibly purchased in the name of the 
vendor (the father of the present appellant) 
really belonged to him, or whether it was 
in fact identifiable. It is admitted that 
the purchaser never made eny altempt to 
take possession of it in any shape or 
form: that when after his desth his 
estate was partitioned between his sons, the 
firs, end second respondents,’ no account 
was taken of it, and no reference made 
to it, and the uncontradicted evidence is 
that it was shortly afterwerds enclosed 
and built over by the owner of the im- 
with whom 
the vendor was living, and for whom it is 
said that he was only a benamidar. . 

Their Lordships think that it is the in- 
evitable conclusion from these facts that 
neither did the vendor intend to sell, nor 
did the purchaser intend to buy, this al- 
most ridiculous fraction of land end thet 
in the words of Lord Blanesburgh in the 
case last ciled, the so-called sale of it wès 
the Registration 
Act. The result, in their opinion, is thai 
there was no effective registration of the 
conveyance upon which the respondent 
seeks to defeat the appellant’s claim, and 
that it was, therefore, no obstacle to the 
appellant’s suit for possession, which they 
think was rightly decreed in his favour by ° 
the Subordinate Judge. 

-There is one other matter to which their 
Lordships must refer. Mr. Dunne for the 
first respondent contends that if the con- 
veyance was held tə be ineffective, pos- 
session should only. be given to the’ ap- 
pellant upon the terms of his refunding’ 
the purchase money to the first respond- 
ent. If it had been established that the 
appellant had in fact received, or got the 
benefit of, the Rs. 27,000 which the father 
of respondents one and two undoubtedly’ 
paid, there might have been some basis 
for this claim. But unfortunately for the 
first respondent there wes no proof of 
this, and both Courts in India have found 
against him on the point. 

For the above reasons their Lordships 
will humbly advise His Majesty that this 
appeal should be allowed, that the decree 
of the High Court dated August 20, 1930, 
should be set aside with costs, and the 
decree of the Subordinate Judge, dated 
September 20, 1924, restored with the 
modification that the mesne profits should- 
pe calculated at the rate of Rs, 600 per 


annum instead of Rs. 1,000. - Thè appel- 
lent must kave his costs of the appeal.. 

D. Appeal allowed. 

Solicitors for the Appellant:—Messrs. 
Douglas Grani & Dold. 

Solicitors for the Respondents:—Messrs* 
Nehra & Co. 
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_: MADRAS HIGH COURT 

Criminal Revision Case No. 295 of 1935 

' (Oriminal Revision Petition No, 269 

of 1935) 

October 10, 1935- 

KING, J. 

SUBRAMANTA AYYAR AND OTHERS 
—ACCUSED—-PETITIONERS 
versus 
EMPEROR-—-Opposits PARTY 

Madras Gaming Act (III of 1930), ss. 5, 6, 10— 
Search warrant— Omission to state that Magistrate 
had “reason to believe’—Legality of warrant ~Pre- 
sumption — Confiscation of moneys seized from person 
of accused — Legality. 

A warrant issued under s. 5 of the Madras Gaming 
Act (III of 1930) is not illegal merely because it 
does not say expressly that the Magistrate who 
issued it had “reason to ‘believe’ thatthe place in 
question was used as a common gaming house. 
The mere omission of these particular words in ‘the 
warrant is not conclusive on the matter and the real 
question is whether as a matter of fact the Magistrate 
had or had not reason to believe, Public Prosecutor 
y. Subramania Sastri (1) and Walvekar v. Emperor 
(2), distinguished. m 

Under s. 10 of the Madras Gaming Act itis only 
money which is/are reasonably suspected of having 
been used or intended to be used for the purpose of 
gaming which can be forfeited and the Magistrate is 
not entitled, without scme kind of material for a 
finding on this point, to order the confiscation of 
moneys seized from the persons of ths accused. 


_Gr. Rev. P. under ss. 485 and 439 
of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the judg- 
ment ofthe Court of the Joint Magistrate, 
Kumbakonam, dated Merch 26, 1935, 
and passed in Calendar Case No. 8 of 1935. 

Messrs. K. S.Jayarama Iyer andG, 
Gopalaswami, for the Petitioners. 
The Public Prosecutor, for the Crown. 


Order.—The six petitioners’ in this case 
have been convicted-~petitioners Nos. 1 to 5 
under s.9 and petitioner No. 6 under s. 8 
of the Madras Gaming Act (II of 1930)— 
and have been sentenced to paya fine of 
Rs. 50 each . The learned Magistrate has also 
confiscated under s. 10, all the moneys found 
eitherin front of or on the persons of the 
various petitioners et the time end at the 
place searched by the Police. 

Two points arise for consideration in this 
Criminal Revision Case, The first is 
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whether the warrant under which the rocm 
in which the play was going on was 
searched is or is not legal, and the second. 
is whether the Magistrate was. right in. 
ordering the confiscation of the money. 

On the first point great emphasis is laid 
upon the words io be found inthe warrant 
itself. The warrant begins eg follows:— 
‘“Wherees information has heen laid before 
me that certain premises are being used cs 
a common gaming house and gambling is 
also going on there and it his been made 
to appear to me that a search of the 
premises is necessary, I authorise you......... 
tosearch”, It is argued that in this warrant 
the Stationary Sub-Magistrate who issued. 
it does not say in the words ofs.5 that he 
had “reason to believe’ that the place in 
question was used as a common gaming 
house, It seems to me, however, thet the 
mere omission of these particular words in 
the warrantis by no means conclusive on’ 
this matter end the real question is whether 
es a matter of fact, the Magistrate had or 
had not reason to believe. I find frem 
Ex.A that the Sub-Inspector of Police, | 
Kumbakonam Town, brought a letter to the 
Magistrate in which he stated that he was 
reliably informed that this particular house 
was used as a common gaming house. This 
letter was received by the Magistrate, who 
before issuing any warrant examined the-. 
Sub-Inspector of Police on oath and whem 
the Sub-Inspector repeated on oath that the 
information he had received wes true and: 
that he wanted the issue of a warrant, the 
Magisirate endorsed upon Ex. A. I. issue. 
warrant under s. 5 ofihe Gaming Act IIL 
of 1930". It seems to me impcssible to 
argue on a consideration ofthese facts that 
the Magistrate was not aware of the serious 
neture of the step he was taking and that 
he had no reason -to believe thet the 
information which wes given him was true, 
It appears to me, therefore, that the warrant 
which was issued setisies the provision of 
s. 5 of the Act. 

Ihave been referred to a judgment of 
Pandrang Row, J.in the Public Prosecutor 
v. Subramania Sastri (1). That was a case 
in which a search warrant was issued not 
under s. 5o0f the Madras Gaming Act UI 
of 1930 but under s. 93 of -the Criminel 
Procedure Code, but the premises to be 
searched Were premises in whichit wes 
alleged that gambling was going on. The 
learned Judge finds that the information 


(1) (1934) M W N 1170; 155 Ind. Cas. 496: 68M LJ 
421; 7 R M 582; 36 Ca. L J 799; 41L W 679; AIR 
1935 Mad, -648; (1935) Or, Cas, 927, 
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which was laid before the Magistrate who 
issued the warrant in that case was not 
information that the place was a common 
gaming house but only informetion that 
gambling was going on there. He, there- 
fore, holds quite rightly ifI may say so 
with respect, that itis impossible in the 
circumstances of that case when that 
information and that information only 
reached the Magistrate, that the Magistrate 
could have any reason to believe that the 
premises for which a search warrant was 


asked for were used asa common gaming - 


house. In the present case, a definite 
assertion was made by the Sub-Inspector 


before the Megistrate. that the premises- 


were being used as a common gaming house 
and I am not prepared to hold thatthe 
decision in the Public Prosecutor v. 
Subramania Sasiri (1) case can he appealed 
to as any euthority on. the facts of the 
present case. o 

{ have been referred to a case reported in 


Walvekar v. Emperor (2). This is a csse- 


relating to the issue of a wrarent under s. 46 
of the Calcutta Police Act whereas in the 
present section (s. 5) it is necessary that the 
Magistrate who issues the warrant must 
have reason to believe that the premises to 
be searched-are used asa common gaming 
house. In that cass the warrant which wes 
issued was expressed as follows:— 

“Whereas ib appears to me upon due enquiry and 
by information on oath that there is cause to suspect 


that such and such premises are used as a common 
gaming house”... , 


Itis again pointed out by the learned 
Judges who decided that case that the 
section must be construed strictly and that, 
where itis necessary, that the Magistrate 
should have ‘reason to believe,’ it cannot be 
said that he has that reason when he 
himself says that there is only ‘cause to 
suspect’. ` In the present case, there is no 
such language used in the warrant and no 
phraseology inthe warrant itself which is 
in any way inconsistent with the fact that 
the Magistrate had reason to believe that 
this house was a common gaming house. It 
seems to me, therefore, that neither of these 
cases affords any real help to the petitioners. 
In the result, learned Joint Magistrate was 
right in applying the presumption referred 
toins. 6 ofthe Act. Ifthat is go, it is not 
further contended that the convictions are 
not right and propey. | l ; 

The second poiwtis with regard to the 
confiscation of money. It appears from the 
evidence in the case. that a total sum of 


(2) 53 O 718; 96 Ind. Cas. 264; 53 0718; 30 CWN 
713; AI R 1926 Oal. 966; 27 Cr. L J 920. ° 


naa & 6 7 


NATIU LALU. BABU RaM *(P, C.) 


83 
about Rs. 300 was actually found in front 
of the first, second and the third accused 
who were engaged in gambling and that 
the rest of the money was seized from the 
persons of the various accused. The 
authority for ordering forfeiture of money 18 
s. 10 of the Act, and that in its turn depends 
upon s. 5. Section 5 authorises the seizure 
of “all moneys reasonably suspected to 
have been or intended to be used for the 
purpose of gaming”. Under s. 10 it is of 
course obvious thatit is only money which 
is or reasonably suspected of having been 
used or intended to be used for the purpose 
of gaming which can be forfeited and the 
Magistrate is not entitled, without some 
kind of material for a finding on this point, 
to order the confiscation of all moneys seized. 
In the present case, the learned Magistrate, 
has not considered the importance of the 
expression which I have just quoted from 
s.5. He has merely in a single sentence at 
the end of his judgment ordered the 
confiscation of all the moneys found. It is 
not, [think, necessary to order a re-trial for a 
decision on this minér point. I think the 
ends of justice would be met if the order 
of forfeiture is confined to the money found 
actually out’in front of the players when it. 
was seized, and with respect to the rest of 
the moneys seized from the persons of the 
petitioners, the order of forfeiture is hereby 
cancelled and the moneys directed to be 
returned to them. ' 

A. a Order accordingly. 


J 
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_ PRIVY COUNCIL. o - 
Appeal from the Allahabad High Court. 
December 19, 1935 
Lorp Bianespures, Lorp MACMILLAN, 
SIR Joan WALLIS, SIR Gsoras LOWNDES 
AND Sir GEORGE RANKIN. 
NATHU LAL AND anotasR—APPELLANTS 
VETSUS 
BABU RAM AND OTHERS—RESPONDENTS 

Hindu Law—Joint family- Family consisting of 
two brothers —One dying —Succession by survivorship 
Widow of deceased claiming by inheritance —Dis- 
pute referred to arbitration—Award giving her part 
of property—Language used same as that regarding . 
other allotment —Held, widow gets absolute estate. 

A joint Hindu family consisted of two brothers and 
onthe death of one of them his property passed by 
survivorship and not by inheritance. The widow of 
the deceased brother claimed to be the heir of hor 
husband. The dispute was referred to arbitration 
and she was awarded a part of her husband's pro- 
perty. The language in which the operative clauses 
of the arbitrators’ award were couched was the same 
as regards the property given to the deceased’s bros: 


34 
ther and the property given to the widow. No words 
were inserted to narrow her interest’: 

Held, that the widow acquired an absolute estate 
in the property allotted to her and it was wrong to 
think that the estate which she in fact obtained under 
the award was confined to a limited estate, because 
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claim by a Hindu woman to take her husband's estate 
by inheritance, | 


Mr. S. Hyam, for the Appellants. 
Messrs. L. D2 Gruyther, K.C. and M. N. 


her claim before the arbitrators was originallya Rashid, for the Respondent. 
BUDDHI 
| 
Ram bahai Ji Sukh Ram Sita Ram 
Shiam Lal uean 


Jamna, widow 


Musammat Mullo, wife 
of Durga Prasad 


Musammat Ram Dei, 
wife of 
Ram Dayal 


Nanak Chand 


Musammat Naraini, widow 
of Chiranji Lal 
(paternal uncle of 
Nathu Lal 
plaintiff No. 1.) 


| Musammat Laraiti, widow 





Babu Ram, 
defendant No. 1. 


Sir George Rankin.-—The plaintiffs, on 
March &?, 1927, sued the defendants in 
ejecitment to recover possession of certain 
zemindari property and a share in a house 
(haveli). The defendants had. obtained 
mutation cf names from ithe revenue 
authorities on the death of Musammai 
Naraini who held possession during her 
lifetime. Plaintiff No.1, Nathu Lal, is the 
only son of a brother of Musammat Naraini’s 
husband, and as such, he is admitted to 
be the only person entitled to succeed to 
any estate of which she was full owner 
as distinct from estate held by her es a 
limited owner. The eecond plaintiff is a 
purchaser from the first and has been 
joined as such. The defendants, four in 
number, are sued as being the persons in 
possession of the property claimed, but the 
title under which they defend their pos- 
session is that they are ihe reversioners 
of Ji Sukh Rem, Musammat Naraini’s 
father. From the pedigree which has been 
prefixed to this judgment it will be seen 
that they are the sons of Musammai Mullo, 
a sister of Naraini. When Naraini died 
in 1923 both her sisters had pre-deceased 
her. 

The question for decision is whether or 
not Musammat Naraini owned the property 
in suit absolutely end the plaintiffs suing 
in ejectment haye to recover on the strengh 
of their own title. Their claim is that 
Naraini had absolute right by reason that 
on April 25, 1905, her mother, Musammat 


* 
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| 
Lachhmi Narain, 
defendant No.2. defendant No. 3, 


Har Narain, Raghubar Dayal, 


defendant No. 4. 


Jamna, being absolutely entitled, executed 
a deed. of gift to her daughters of certain 
property in unequal shares, 7 annas being 
given to Musamma:i Mullo, 6 eannss to 
Musammat Ram Dei and 3 annas to 
Musammai Naraini. The property in suit 
is the property which by this deed wes 
conveyed to Musammat Naraini; end cs 
there is no doubt that Musammat Jamna 
purported by the deed to convey en 
absolute right, the question for deci- 
sion in the present suit is whether - 
or not the property was held by 
Musammai Jamna for an absolute estate 
or for a limited estate. The exact date 
of the death of Musammat Jamna does 
not appear, but it is conceded that she 
pre-deceased her daughter Naraini. Ifin the 
propeity in suit Musammat Jamna had 
only the limited estate of a Hindu woman, 
or only a life interest, the plaintiffs’ claim 
to recover the property fails. 

The plaintifis seek to make out their 
claim in the following way: It is the 
plaintiffs’ case that when Ji Sukh Ram 
died in 1891 he was a memberof a joint 
Hindu family of which he and his elder 
brother Rem Sahai were members. Rem 
Sehai had a son called Shiam Lal, but ~ 
on the death of Ji Sukh, Shiam Lal, who 
was a minor, alleged that Ji Sukh had 
adopted him in his lifttime. Musammat 
Jamna claimed to be the heir of her 
husband. Ram Sahai claimed that, he 
being joint with Ji Sukh, ithe whole of 
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the property of Ji Sukh passed by survivor- 
ship and that his widow took nothing by 
inheritance. In these circumstances a 
dispute arose before the revenue authorities 
and was being taken on eppeal to the 
Collector, the question being whether Rem 
Sahai, Shiam Lal or Musammai Jamna was 
entitled to be recorded as proprietor. Ram 
Sahai’s case. was that there was no occasion 
for any partition of the property of which 
he and his brother had been in joint 
possession. Musammat Jamna's Case was 
that a partition wes necessary in order 
to put her in possession of her husband's 
share as representing her husband's estate. 
These disputes between Ram Sahai and 
Musammat Jamna were referred to the 
arbitration of five arbitrators by written 
instrument, dated February 8, 1892, 
and by an arbitration award dated 
the next day end signed by both. parties 
in token of acceptance, the arbitrators, 
finding that the joint property was worth 
Rs. 40,000, and thatthe debts due there- 
from amounted to Rs. 6,000, divided it 
between Ram Sahai and Musammat Jamna 
in unequel proportions. They gave the 
lady lands worth Rs. 10,000 and the 
eastern half of the dwelling house. Upon 
this, the plaintiffs’ case isthat Ram Sahai 
and Ji Sukh were joint, that the whole 
property passed by survivorship to Ram 
Sahai; that under this award the property 
given to Musammat Jamna was given to her 
for an absolute estate, so that Neraini took 
an absolute estate from her mother by the 
deed of 1905, accordingly ‘that the plaintiffs 
are entitled, and the defendants, as rever. 
sioners of Ji Sukh, have no claim. 

The trial Court found that the plaintiffs 
had established this case and its decree was 
confirmed on appeal by the Additional 
District Judge. On second appeal by the 
defendants to the High Court at Allahabad 
these decisions were reversed and the 
plaintifis’ suit was dismissed on the view 
that as MusammatJamna's only claim at the 
time of the death of her husband was to 
inherit frem him, she could not afterwards 
claim to hold the property adversely to her 
husband’s estate or to have an absolute 
right therein. 

The first question for consideration is 
whether the interest of Ji Sukh passed by 
jnheritance or passed by survivorship to 
Ram Sahai. The evidence upon which the 
trial Court found dhat Ji Sukh and Ram 
Sahai were members of a joint Hindu 
family was, first of all, an instrument of 
Partition executed by Ram Sahai and Ji 
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Sukh as to one part, and by their younger 
brother Sita Ram as tothe other part, on 
April 17, 1873. Itis common ground that 
at this date the father of these three 
brothers, by name Buddhi, was, alive. 
Indeed he is one of the persons signing the 
instrument as witnesses. It is not disputed 
that the property partitioned by this instru- 
ment was property which had been acquired 
by the three biothers, there being no 
evidence that their father ab any lime had 
property or had any share in the property 
comprised in the instrument. The family 
were liquor sellers by caste and the three 
brothers were engaged in business of this 
character. By the deed of 1873 certain 
specified property consisting of houses, 
shops and zemindart property, 1s stated to 
have been owned by the three brothers, 
and specified items are allotted as the share 
of Sita Ram, other items being allotted in 
one share to Ram Sahai and Ji Sukh jointly, 
that isto say, the properly 18 partitioned 
into two shares, one going to Sita Ram and 
the other to his two brothers. The instru- 


ment contains the following Provision :— 
“AH ornaments, utensils of bell-metal and brass 
etc. and the household goods shall be owned by the 
one who possesses them. ‘Balu’, i Ên dast-miana , 
‘ekka’, three cauldrons and four tapkas (?) ete., 
the entire factory of the distillery shop, situate at 
Bazar Guzari, ete. Koil, are all owned by us, Ram 
Sahne and Ji Sukh. Nowthere is no longer any 
amount, charg: or costs due by us to Sita Ram or 


vice versa. 


In addition to this deed the trial Court 
had before it seven sale-deeds showing that 
Ram Sahai and Ji Sukh jointly purchased 
properties at dates between. 1881 and 1890: 
also certain statements made by Musammat 
Jamna and others to the arbitrators in 1891 
after her husband's death; and the recitals 
or Conclusions of fact expressed by the 
arbitrators in the award. It had also the 
evidence of witnesses for the plaintiffs and 
for the defendants upon the question 
whether Ram Sahai and Ji Sukh were joint 
at the time of Ji Sukh’s death. Four wit- 
nesses on this point gave evidence for the 
defendants and were disbelieved by the 
trial Judge, while credit was given to two 
witnesses for the plaintiffs on the same 
point. His finding was:—"I have not the 
slightest hesitation in holding that at the 
time of the death of Ji Sukh Ram, he and 
Ram Sahai were members of a joint Hindu 
family.” l 

The learned Additional District Judge 
came tothe same conclusion holding that 
the phrase “ek shamil” appearing in the 
deed of 1873 meant that the two brothers 
were joint in estate and business; ~m 


. “Ihave considered the oral evidence also and I 


believe plaintiffs’ witnesses that the three brothers 
wera joint till 1873 and then Sita Ram separated 


`~ 


while the other two brothers continued joint,” 

The Jearned Judges of the High Court 
State that they would hove accepted this 
findiitg of jointness if a determination of the 
question of jointness between Ram Sahai 
and Ji Sukh had beea open in this litiga- 
tion. 

Before the Board the main contention of 
the defendants was based upon the doctrine 
that if some only of the members of a jciat 
Hindu femily ecquire properly without the 
aid of joint family property by their joint 
labours, such property is not joint femily 
property but is jointin a limited sense 
only—so that » son by birth does not 
become entitled to s share in it. In 
support of this contention they cited certain 
observations of Bhashyam Ayyangar, J. in 
Sudarsanam Maistri v. Narasimhulu Maistri 
(1). It wes further contended that on the 
death of one of the joint acquirers such 
property does not pass to the others by 
survivorship. Examining the instrument 
of 1873 upon this footing, learned Counsel 
tor the defendants contended: that, Buddhi 
having hed no share in the scquisition of 
this property, it was not joint: family 
property inthe hands -of :his three sons. 
Accordingly, that if‘nothing Happened 10 
alter. the position before the time of Ji 
Sukh's death in 1891, it could not be held 
in respect of this property that Ram Sahai 
took by survivorship at Ji Sukh’s death, 
Their Lordships on this footing were invited 
to reverse the findings of all three Courts 
below notwithstanding the provisions of 
s. 100 of the Civil Procedure Code. ; 

It is not perhaps surprising that there 
should be Jittle reliable information eg 
io the condition of this family . prior 
to 1873 or the circumstances which led 
to the partition deed in that year. The 
plaint alleged that the three brothers 
were the members of a joint Hindu 
family. By the written statement the 
defendants asserted that prior to the deed 
of 1873, the three brothers were separated, 
and they called ore! evidence to this 
effect, which evidence was disbelieved, 
There is nospecific evidence that pllor 
to 1873 the sons hed sepereted frcm 
the father. On the other hand the parli- 
tion in 1873 was not merely a partition 
of business premises or zemindam pro- 
perties ecquired out of the business, 
hut was a partition of everything, includ- 
ing ornaments, utensils of bell metal 

(I) 25 M-149. Sm ws, | 
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and household goods. It is very difficult 
to think that afterthe execution of this 
deed Sita Ram or -Buddhi remained a 
member of an undivided Hindu family 
with Ram Sahai and Ji Sukh, nor are they 
shown to heve cleimed this character 
at eny time thereafter. Though Buddhi 
was only a witness, the deed is prima 
facie evidence of a complete disruption 
of whatever element of jointness remain- 
ed in them. But the more important and 
more difficult question has . reference io 
Ram Sahai end Ji Sukh who were to 
hold their share jointly. Were they 
minded to be joint in the full sense 
as members of an undivided family 
or were they divided brothers holding. 
certain essets jointly? As the assets 
Seem to have been their all, and as 
they were brothers remanining in 
business together otherwise than as con- 
tractual partners, and without stipulation 
for defined shares, there is some pro- 
bability as a practical matter that they 
meant to be a joint Hindu family in 
the ordinary sense of the Benares School 


of law. But 1573, is not, after all tke 
malerixl dete. The trial Court and the 
Court of first appeal, exercising its 


functions es the finel Court on questicns. 
of fact, had before them the evidence 
of the documents by which Ram Sahai 
and Ji Sukh ecquired further properties; . 
the admission of Musammat Jamna before: 
the arbitrators that Ram Sehai and Ji 
Sukh lived jointly, i. e., as one Hindu: 
household; the conclusions of the arbitrator, 
some of whom were castemen and fellow 
townsmen of Ji Sukh;. and the oral evi- 
dence for the plaintiffs which they 
thought reliable. In these circumstances 
therë was ample evidence to support 
the concurrent findings of the Courts 
below, and their Lordships are of opinicn. 
that the rights of the parties must be 
delermined upon the footing that on the 
death of Ji Sukh his property passed by 
survivorship and not by inheritance. The 
defendants accordingly can take. 
nothing on the mere 
1923 upon the death of Ji Sukh's 
daughter Naraini, they became reversioners. 
to the estate of Ji Sukh. 

It remains to examine the plaintiffs’ 
title in the light of the events of 1891 
end subsequent years. On behalf of the 
defendants itis contendéd that an examina- 
tion of the award of fiche 9, 1892, 
will show that Musammat Jamna was given. 


thereunder no greater estate than the. 


ground that in ` 


~ 
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et estate of a Hindu widow or pos- 
sibly «a life estate. It is said that her 
only dann being to inherit from her 
husband as a Hindu widow the award 
is to be construed, if possible,’ 
light of this fact, and that mere absence 
of express words imposing 2 limit on 
her interest does not conclude this 
question of construction. The theory put 
forward by learned Counsel for the 
defendants is that although only pərt 
of her husband’s property was ‘awarded 
to Musammat Jamna she, as regards that 
part, did not acquire a new title by 
way of grant from Rem Sahai, but was 
given only the interest which she was 
competent to claim prior to the award. 
Reference was made to Khunni Lal v. 
Gobind Krishna Narain (2) where a 
transaction was described as follows :— 

“The true character of the transaction appears 
to us to have been a settlement between the 
ssveral members of the family of their disputes, 
each one relinquishing all claim in respect of all 
property in dispute other than that falling to his 
share, and recognizing the right of the others 
as tney had previously asserted it to the por- 
tion allotted to them respectively. It was in this 
lignt, rather than as confarring a new distinct title 
on each other, that the parties themselves seem 
to have regarded the arrangement, and we think 


that it is the. duty of the Courts to uphold and 
give full effect to such an arrangement.” 


Their Lordships are not of Opinion that 
it is possible to put a similar construction 
upon the transactionin the present case. The 
award recites that both the brothers continu- 
ed lo carry on their shop and zemindari 
affairs jointly. Having found the total value 
of the joint estate and of the debts, the 
arpitrators recite a statement made by 
Musammai Jamna before them to the effect 
that she does not want to live jointly 
with her brother-in-law, but wants her 
share to be separated and granted to 
her with power to make transfers of all 
kinds, adding “and Ram Sahai also 
agrees to this”, The language in which 
the operative clauses of the award are 
couched is the same as regards the pro- 
perty given to Ram Sahai and the pro- 
perty given to Musammai Jamna, no words 
-being inserted to narrow her interest, not- 
withstanding that the question of power 
to make transfers of all kinds had been 
expressly raised in a previous passage. 
As regards the haveli,. or house which 
was. given half to one, and half to the 
other, there iS aneexpress provision that 

(2) 38 I A 87 at p 102; 10 Ind, Oas. 477; 15 OC WN 
545;8 ALJ 552; 13 OLI J 575; 13 Bom. L R 427; 


10 M L T 25; (1911) IM W N 432; PADI os 33 
A 356 (P 0). 
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whenever anyone of the parties intends 
to sell half of the haveli, then one of 
the co-sharers shall be entitled at first 
to purchase ior Rs. 2,000. Upon the true 
construction of this instrument their 
Lordships are satisfied that the purport 
and intention was to confer upon Musammat 
Jamna an absolute estate in the property 
allotted to her upon the footing that 
Ram Sahai was entitled by survivorship 
and was competent tomeke the grant. 

No doubt, had the facts been that Ji 
Sukh at the time of his death was -` 
separated from his brother, this award 
could have availed the plaintiffs nothing 
against a claim by Ji Sukh’s reversioners. 
On the face of the transaction it is not 
such a compromise by a Hindu widow 
as could be held binding upon her 
husband's reversioners. In the present 
case, however, as it has been established 
that Ji Sukh at the date of his death left 
no heritable interest in the property in 
suit, the sole question decisive of the 
rights of the parties isthe true construc- 
tion of the bargain made by Musammat 
Jamna with Ram Sahai. Their Lordships 
consider that the absolute title of Musammat 
Jamna is established and that the learned 
Judges of the High Court were wrong in 
thinking that, because her claim before 
the arbitrators was originally aclaim by 
a Hindu woman to take her husband’s 
estate by inherilance, the estate which 
she in fact obained under the award was 
confined to a limited estate. By the 
bargain which she drove the reversioners 
of her husband were not damnified. 
She did not bind them or represent them, 
and she wasnot their agent or trustee 
to acquire property for her husband's 
estate. She is not estopped as against 
them from setting up the title which she 
took from Ram Sahai: nor have they any 
claim to share in what she gained. 

Their Lordships will humbly advise His 
Majesty that this appeal > should be 
allowed with costs, end the decree of 
the trial Judge restored with costs in all 
the Courts, 

D. Appeal allowed. 

Solicitors for the Appellants:—Messrs. 
Douglas Grant & Dold. 

Solicitors for the Respondents:— Messrs. 
Nehra & Co. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 1348 of 1930 
February 28, 1935 
VARADACHARIAR, dJ. 
SECRETARY or STATE— DEFENDANT 
APPELLANT 
Versus 

KATTA VENKATARATNAM AND OTHERS 

~—PLAINTIFFS~-RESPONDENTS. 

Madras Revenue Board's Standing Orders— 
Standing Order No. 15, rr. 20, 23—Power of revision 
— Nature and scope of— Collector passing orders on 
revision—Civil Court, if can discuss sufficiency of 
grounds for passing order—Order, when can be 
attacked—Fraud on power—Revision. 

The power of revision provided by the rules laid 
down:in the Madras Revenue Board's Standing 
Orders relating to assignment of lands on darkhast, 
. the power of revision being reserved for a period 
of three , years, is not anything like the kind of 
revision that one knows in judicial proceedings, but 
was intended to make sure that public interests do 
not suffer by the. act ofa Subordinate Revenue 
Officer; the powers of revision; are reserved in pretty 
wide terms, that is if the original assignment was tne 
result of mistake of fact or of fraudulent mis- 
representation or was in excess of the limits of 
authority possessed by the officer making it, and 
the further power of revision secured to the Board 
cf Revenue is even in wider terms. These provisions 
must be understood in the light of the fact that 
they do not relate to the adjudication of rights of 
two contesting parties asin an ordinary litigation, 
but are reservations subject to which alone the 
power vested in the Governor in Council by Act 
of Parliament to dispose of immovable property 
belonging to Government is delegated to subordinate 
officers. 

‘Where the Collector has exercised his powers of 
revision in accordance with power expressly granted 
to him i nthe Board's Standing Orders, it is not 
open to the Civil Court. to discuss the ‘sufficiency or 
otherwise of the grounds on whichthe order was 
passed by the Collector. Before such anorder is 
capable of attack, it must be possible to say that 
there has been an abuse of the power of revision, or 
something in the nature of a fraud on the power. 

S. C. A. against a decree of the Additional 
Sub-Judge, Narsapur, in Appeal Suit No. 


164 of 1928. l 


The Government Pleader for the Appellant. 

Mr. V.: Suryanarayana, for the Res- 
pondents. | 

Judgment.—-This second appeal arises 
out of a suit brought by the plaintiffs for a 
declaration of the invalidity of the orders 
passed by the District Collector of West 
` Godeveri on June 7, 1925, and February 24, 
1926, cancelling in part an assignment of 
land made to ithe plaintiff's father on June 
9, 1922. In the alternative, plaintiffs claim- 
‘ed compensation for improvements effected 


by them on _ the land. The first 
Court dismissed the plaintiff's suit 
but the lower Appellate Court 


decreed it. Hence this second appeal 
by the Secretary of State. It will be con- 
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venient to refer toa few documents, before 
dealing with the only question which is the 
material.question inthe case, namely that 
raised by issue No. 6. The plaintiffs’ father 
was a Government servant for a long period 
and under some rule in force et the time it 
was considered that he could be helped by 
the assignment of certain lands oa darkhasi. 
So far és I can gather from the dccuments 
in the case, the idea of assigning the suit 
land to him first appears in the evidence in 
Ex. l-b, dated April 5, 1922. There are two 
documents which haye given me some difi- 
culty in understanding the transition from 
the earlier idea to this, which seems to be 
the later ides. Exhibits L-(1) end L clear- 
ly indicate that in February 1922 the inten- 
tion was to sell this plot of land and an ad- 
jacent plos siter converting them to ayan. 
The next dozument in chronological order is 
Ex. IlI, apparently submitted by the Tahsil- 


dar to the Revenue Divisional Officer under 


r. 23 ofthe Board's Standing Order No. 15. 

It is in col. 6 here that the suggestion ap- 
pears that the suit land and the other land 
which formed the subject of correspondence 
in Exs Le] and L are proposed to be as- 
signed to peons. This is dated Mar 30, 1922. 
Even this does not clearly indicate that it 
had eny reference tothe plaintiffs father, 
It is only in Ex. I-b that there is a reference 
made tothe fact that the plaintiff's father 
had applied for an assignment of three 
acres out of the four end a half acres referr- 
ed to in Ex. IIT. I again find some difficul- 
ty in reconciling the dates appearing in Ex. 
l-b with the date of application given in 
col. 2, Ex. 1. In Ex. It he date of application 
for the darkhast is given es April 26, 1922, 
whereas in Ex. l-b the application is referr- 
ed to as early es April 5, 1922. , It has been 
suggested in the course of argument, and 
if may be thata mere formal application 
was put in onthe later date. I therefore 
leave the matter there. On April 5, the 
Revenue Divisional Officer orderedon Ex. 
l-b that the application of the plaintiff's 
father may be sent to the Tahsildar, with 
a direction to submit a Memorandum for 
the suit land after observing the formali- 
ties. The usual notice was published (Ex. 
11) and on June 5, 1922, the Revenue Divi- 
sional Officer wrote on Ex. I that the three 
acres are granted under darkhast to the 
plaintiffs’ father. Curiously enough, it is 
only after this that the application, Ex. II, 
to convert the land frem porambuke to ayan 
is sanctioned by the Divisional Officer, be- 
cause it is signed by him on June 14, 1922. 
There {seems to have been some further 
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formal difficulty because this file of papers 
would appear to have gone to the Collector 
and to have been returned by him to the 
Revenue Divisional Officer on July 22, 1922. 
Finally a patta was issued to the plaintiffs’ 
father on August 14, 1922; possession was 
also delivered to him, though the exact date 
does not appear. 

By Ex. VII, dated July 16, 924, that is 
about two years after the proceedings above 
referred to, a succeeding Revenue Divisional 
Officer raised some objections in respect of 
this grant and referred the matter to the 
Collector. The objections are set out in 
Ex. VII and discussed in portions of the 
‘ correspondence that ensued and I do not 
think it necessary, for the purpose of the 
determination of this appeal, to refer to 
them in detail. Nor need 1 say how far 
the suspicions entertained by the authori- 
ties as to the circumstances under which 
the original assignment came to be made 
ere justifiable. It is enough to refer to Ex. 
B, dated June 7, 1925, by which, purporting 
to act In exercising of the revisional powers 
given to him by the amended darkhast 
rules, the Collector set aside the assign- 
ment. After some further correspondence 
between the Collector, the Board of Reve- 
nue and the Government, the plaintiffs were 
allowed to retain one acre out of the three 
acres, in view of the fact that their father 
had spent some moneys upon improving 
the land during the time he was in posses- 
sion. Jt is this order of cancellation that 
the plaint attacks. 

The written statement raised a question 
as to the validity of the original assign- 
ment itself and also raised a further ques- 
tion thet the order of the Collector having 
been passed within the limits of his authori- 
ty, the Civil Court had no jurisdiction to 
question the same (para. 10). It'is on this con- 
tention that Issue No. 6 was raised “ whe- 
ther this Court has no jurisdiction to ques- 
tion, the resumption ?” The first issue rais- 
ed the question whether the grant itself 
was invalid. The District Munsif was of 
opinion that the grant itself was invalid : 
but on the question raised by Issue No. 6 he 
observed as follows: “Defendant's vakil 
is not able to show how this Court has no 
jurisdiction to try this suit.’ On appeal I 
do not find any discussion or even 2 realisa- 
tion of the bearing of this question of 
jurisdiction on the case; the Subordinate 
Judge discussed merely the question of the 
validity of the otiginal grant and relying 
upon some of the authorities referred to in 
his judgment, he held that the original 
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grant was valid and that the Collector's 
order cancelling it was ultra vires, 

As indicated already, I propose to rest 
my decision in this second appealon the 
question of jurisdiction alone raised by 
Issue No. 6. Thejudgment of the learned 
Subordinate Judge hes not given due 
weight to the change introduced in the 
scheme of the Standing Orders when a 
power of revision was expressly provided 
for. Under the rules as they stood prior 
to this change, Courts had taken the view 
that once an officer competent under 
the rules to make a grant, makes a grant 
even the non-obseryance of the 
rules laid down in the Standing 
Orders will not invalidate the grant. In 
the case in Collector of Salem v. Ranga- 
ppa (1) a passage from which is quoted 
with approval in Secretary of State v. 
Bundeppa of Konakondla (2) this Court 
went the length of holding that even 
when a mistake onthe part of the officer 
making the assignment is proved, that 
would not invalidate the grant. As point- 
ed outin Devarmani Bhogappa v. Pedda 
Bhimakka Gowd 28 Ind. Cas. 51; (3), it was 
the view laid down in some of these cases 
that led to a change in the scheme of 
the Rules andit is noteworthy thet a 
power of revision is reserved for a period 
of three years. This clearly shows that 
it is not anything like the kind of revi- 
sion that one knows in judicial proceed- 
ings, but was intended to make sure that, 
public interests do not suffer by the act 
of a Subordinate Revenue Officer. And 
it is worth noting that the powers of 
revision are reserved in pretty wide terms, 
that is,if the original assignment was 
the resull of mistake of fact or of fraudulent 
misrepresentation or was in excess,of the 
limits of authority possessed by the officer 
making it, and the further power of revi- 
sion secured tothe Board of Revenue is 
even in wider terms. These provisions 
must be understood in the light of the 
fact that they do not relate to the adjudi- 
cation ofrights of two contesting parties 
as in an ordinary litigation, but are 
reservations subject to which alone the 
power vested in the Governor in Council 
by Act of Parliament to dispose of im- 
movable property belonging to Govern- 
ment is delegated to subordinate officers. 


The learned Subordinate Judge makes a 
(L) 12 M 404. 
©) 32 M 300; 1 Ind. Cas. 76; 19 ML J 206; 5M L 


T 31. 
(3) 28 Ind. Cas. "1; A I R 1915 Mad. 894; (1915) M 
W N 148. 
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passing observation that even if the 
officer making the assignment was under 
an error es to the value of the properly 
assigned, this will not be a mistake ander 
the Contract Act, evidently meaning there- 
by that it is only a bilateral mistake that 
could be the ground tor the exercise of 
the power of revision assigned by the 
rules. There is no justification for this 
interpretation and it is opposed tothe 
view indicated in Devarmant Bhogappa 
v. Pedda Bhimakka Gowd 28 Ind. Cas. 51; 
(3). The learned Subordinate Judge refers 
toa decision in Rama Kurup v. Ryru 
Kurup 84Ind. Cas. 891 (4), but so far as 
I can gather from the report, no proceed- 
ings setting aside the original grant on 
revision seems tohave taken place there 
andthe learned Judge was only deeling 
with the question whether or not the 
original grant itself was invalid, on the 
ground that some instructions had not 
been properly cbserved. Prima facie, it 
seems to me ‘that if under the rules the 
Collector had a power of interference in 
revision, the principlethat another tribun:] 
ought not to. examine the meritsof his 
order in revision must be epplied; before 
such eu order is capable of attack, it 
must be possible to say that there has 
been an abuse of the power of revision, 
or something in the nature of a fraud on 
the power. Dealing withthe order of the 
Appellate Authority it was observed by 
Miller, J., in Muthuveera Vandayan vy. 
Secretary of State (5) at p. 273*: 

“The Civil Courts have no power to investigate 
the question whether his decision of the appeal 
was one which he could or could not have arrived 
at by strictly following the rules Iaid down for 


the guidance of officers in disposing of applications 
for waste lands.” 

.The Judge was here concurring .with 
the decision of Benson, J.,in Muthuveera 
Vandayan Y. Secretary of State (6) end dif- 
fering from . White, ©. J. Benson, J., 
expressed himself to the following effect: 

“It is not open tothe Civil Courts to discuss 
the sufficiency or otherwise of the grounds on which 
the darkhast authorities—whether original or 
appellate--grant, or refuse to grant Government 
lands to parties applying for them, so long as those 
authorities tact within the scope of the authority 
conferred on them by the rules.” 

With respect I would add that when 
powers of revision have been expressly 
provided for by the rules, the sume prin- 
ciple must ‘govern the jurisdiction of the 

(4) 84 Ind. Cas, 891; A I R 1924 Mad. 911: 20 L W 
608; 35 M L T 122. 

(5) 30 M 270. 

(6) 29 M 461. 

*Page of 30 M.—[Ed.] 
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Civil Court in dealing with aa order 
passed by the revisionsl authority. Mr. 
Suryanaryana, on behalf of the respon- 
dents, referred me to the decision of the 
Judicial Committee in Secretary of State 
v. Jatindranath Chowdhry (7), and of the 
Calcutta High Court following it in 
Mahabunneessa Bibi v. Sacretary of State 
(8). They are really not analogous to the 
present case. They stand on the same 
footing on several cecasions in this Court 
dealing with the “finality” of assessments 
imposed bylocal bodies. They lay down 
the principle that even though there may 
be a declaration of finality in respect of 
an order possed by en administrative - 
aulhority fixing assessment upon lands, 
the same is examinable by the Civil Court 
‘if they had been tainted by fundamental 
irregularity,’ meaning thereby “a defiance 
or non-compliance with the essentials of 
the procedure.” 

Even if I should assume, for the sake 
of ergument, that this lastrmentioned test 
is applicable here, I am unable to say 
that the order of the Collector in revision 
was passed in defiance or contravention 
of any material rules. Mr. Suryanaray- 
anas contention is that in Ex. 4, which 
is the leiter written by the Collector 
reporting his cancellation tothe Board of 
Revenue, the Collector refers 10 r. 22 of 
Standing Order No. 15. I cannot help 
thinking that the reference to r. 23 isa 
slip for r. 20 as the context suggests. 
Anyhow, it is not open to the plaintiff 
to examine a statement containcd in some 
correspondence between the Collector. end 
the Board of Revenue and found en argu- 
ment thereon if the other evidence in the 
case discloses the real ground of interfer- 
ence. It is true that Ex. B itself does 
not state the ground ofthe decision, but 
it is not contended that on that ground 
alone the orderis invalid. On the merits, 
Mr: Suryanarayans’s main contention is 
that the case is not really governed by 
r. 20 of Standing Order No. 15 and that 
therefore there was no ground. for inter- 
ference in revision at all. Here again, 
assuming thatitis open teme to examine 
the grounds of the Collector's interference, 
I am unable to agree with Mr. Suryana- 
rayana's contention. The result contem- 
plate to stages, when an application is made 
for the assignment of ‘poramboke’ or un- 


(7) 510 802; 80 Ind. Cas.9l023; AIR1924P C 
175; 511 A 241:47M LJ 48; (1924)M W N 588; 35 
M LT 146; 29 O W N 1 (P. O). 

(8).53 O 561; 98 Ind. Cas, 334; A I R 1926 Oal, 1064. 
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assessed lands, First ofall, the Tahsildar 
has to obtain the permission of the 

evenue Divisional . Officer under r. 23 to 
transfer it to the head of “assessed” ; 
when that has been done, the land: is 
placed on the same footing as the first 
group in r. 2, that is, “assessed” land. 
Mr. Suryanarayana contends that once 
this has been done, the rules governing 
the further stages are only rr. 4to 13 and 
that r. 20 has no further applicatioa. I em 
unable to agree with this contention. 
Once r. 23, refers us back to Class (1), 
para, 2, the rules beginning from r. 3 
become applicable and r. 3- expressly 
refers to the “special rules prescribed for 
ee description of lands in para. 20 and 
adds 

“The assignment of these lands contrary to the 
provisions ‘of that [paragraph, without consulting 
the officers referred to or without imposing the 


conditions laid down therein, is ab initio in- 
valid.” 


Mr. Suryanarayana would read this last 
sentence as referring only to two viola- 
tions, namely, (1) (i) without consulting 
the particular officers, or (ži) without im- 
posing the conditions laid down. It does 
not seem to be a correct reading. It really 
speaks of three violations and the dis- 
junctive “or” is rightly put in between 
the second and the third; the comma after 
the word “para. 2° clearly shows that. 
The three violations are (4) contrary to 


the provisions of that paragraph (para. 20), | 


(2) without consulting the officers referred 
to, and (3) without imposing the conditions 
laid down therein. His next argument 
is that, in this case, there has really been 
no violation ofr. 20 at all. But Exs. L 
and L-(i), not to speak of the other oral 
evidence inthe case, clearly show that the 
suit land falls under category (b) in 
sub-cl. 4, r. 20, that is lands likely to be 
brought under irrigation from a Govern- 
ment source. Iam, therefore, of opinion 
that evenif I had the power to examine 
the grounds on which the Collector set 
aside the assignment in revision, it is 
not possible tosay that he acted beyond 
the scope ofhis authority or without any 
basis for such interference. 

The only other question raised on behalf 
of the respondents is as regards the pay- 
ment of compensation for improyements. 
Both the Courts find that the plaintiffs 
and their father are likely to have spent 
about Rs. 1,000 in improvements. But 
even atthe “time” when the assignment 
was cancelled, this matter was taken into 
consideration andit is in view of the ex- 
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penditure incurred by the plaintiffs’ father 
on improvements, that the authorities al- 
lowed the pleintifis to retain one acre out 
of the three ecres originally assigned. I 
agree with the triel Court that in these 
circumstances the plaintiffs have no 
further cleim for compensation for im- 
provements. I would therefore allow the 
second appeal and restore the decree of 
the District Munsif except es to costs. | 
cannot help feeling that this is a hard 
case, from the point of view of the plain- 
tiffs. The lower Appellate Court, even 
when it gave a decree in favour of the 
plaintiffs, directed each party to bear his 
own cosis. Though I am now reversing 
that Courts judgment, similar considera- 
tions nevertheless continue to apply so far 
2s the question of costs is concerned. I 
therefore direct each party to beer his 
own costs throughout. l 


A-N. Appeal alluwed. 
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PESHAWAR JUDICIAL COMMIE- 
SIONER’S COURT 
Civil Appəal No. 89/22 of 1935 
dune 13, 1935 
MIDDLETON, J. O. AND ALMOND, A. J. C. 
HABIBULLAH KHAN AND anotagr— 
DirENDANTS—APPELLANTS 
VETSUS 
Musanmat PIARI JAN—P.Latntips— 
RESPONDENT 

Guardians and Wards Act (VIII of 1890), s. 34 (c) 
—Scope of- Orders under s. 34 (e), if temporary— 
Minor attaining majority — Court, if becomes 
functus officio. 

Frcem the wording of s, 34 (e), Guardians and 
Wards Act which empowers the Court to direct that 
a portion of the income of the property may be set 
apart for maintenance of parsons dependent on the 
minor by order which may be passed by it from time 
to time, it follows that such direstions areof -a 
temporary nature, subject to cancellation or revisicn 
by the Court. Once the minor attains majority, the 
Court is functus officio and it naturally follows thet 
the late ward is empowered himself to cancel or 
vary the arrangements made by the temporary orders 
which were passed during his minority. Nobu 
Bepari v, Sheikh Mahomed (1), distinguished. 

C. A. from an decree of the Additional 
Judge, Peshawer, dated February 19, 1935. 

Mr. Saaduddin, K. B. Khan, for the Ap- 
pellant. 


Middleton, J. C.—K. S. Sadulla Khan 
died in 1918 leaving two minor sons Ha- 
bibulla Khan and Rahmatulla Khan 
and algo two widows, one of them being the 
mother of the minors. A guardian of the 
property of the two minors was appointed 
under the Guardians and Wards Act and 
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the mother of the two sons was granted 
Rs. 50 per mensem 28 maintenance. The other 
widow, Musamma: Pisri Jan, had been gl- 
lotted half a house for residence and life 
interest in 49 kanals,1 maria of agricultural 
land in of lieu maintenance by the will of 
K.S. Sadulla Khan. She, however, moved the 
Court by petition to allow her cash main- 
tenance similar to that of the co-widow. 
The petition was enquired into by an 
Assistant Commissioner, who recommended 
that maintenance of Rs. 50 per mensem 
should be granted to her from the estate. The 
District Judge (old style)in a brief verna- 
cular order dated July 1, 1920, directed that 
she should be paid Rs. 50 per mensem from 
the estate, imposing no conditions, . There- 
after Musammat Piari Jan appeared before a 
Tahsildar on November 12, 1920, in connec- 
tion with some proceedings regarding the 
produce of the lend left to her. and stated 
thet she gave up all cleim to this land in 
view of the fect that she was being granted 
a cach allowance of Rs. 50,and in this 
statement she said that upon the minor's 
attaining majority, they would have the 
option of continuing that allowance or of 
giving her the land. When the elder boy 
attained majority, he was appointed as 
guardian for his younger brother. Upon 
the latter attaining majority, the guardian 
wes released. As frcm January 1, 1931 
which was a few months prior to the second 
son ettaining mayjerity, the cash 
allowance was nolonger paid to Musamma: 
Piari Jan. During the minority of the 
elder brother, he had granted the land 
referred to above in dower to his wife at 
ihe time of his marriage with the permis- 
sion of Musammat Piari Jan. i 

The second son etlained majority in 
August 6, 1931. On January 6, 1934. Musam- 
mai Piari Jan sued for Rs. 1,800, arrears of 
maintenance, citing the two sons as defen- 
dants, elleging that no maintenance had 
been paid since the beginning of 1931. 
The trial Court held that the plaintiff was 
entitled to receive Rs. 1,800 from the defen- 
dants by virtue of the District Judge’s order 
dated July 1, 1920. It furtner ,held that 
the provision in Sadulla Khan's will couldt 
not deprive the plaintiff of her right to receive 
maintenance at Rs. 50 per mensem in view 
of the fact that the land had subsequently 
been given in dower to the wife of Habib- 
ulla Khan. Finally, it decided that in view 
of economic depression the defendants in 
equily were entitled to some concession 
which it fixed at Rs. 500. In accordance 
with these findings it passed a decree for 
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Rs. 1,300 with proportionate costs in plain- 
tiffs favour. Both parties appealed against 
this decision. The 3rd Additional District 
Judge, who heard the appeals, though he 
gave no explicit finding on the point, ap- 
parently considered that as there was a 
lawfully appointed guardian who could 
have appealed against the order of July 
1, 1920, but did not do so, the order had 
become final and was binding upon the 
defendants. He further held that the rate 
of Rs. 50, as meintenance was in no way 


‘excessive, and accordingly he dismissed the 


defendants’ appeal and accepted that of 
Musammat Piari Jen, granting her a decree 
for Rs. 1,800 with costs. The defendants 
come up in further eppeal against both. 
appellate decisions; the two appeals have 
been heard together and will be disposed 
of by this judgment. 


It is argued by Counsel for appellants 
that the only provision in the Guardians 
and Wards Act under which the order of 
July-1, 1920, could have been passed is that 
which is containedin s. 31 (e). It has been 
further urged th2t all ordres passed under 
that provision are temporary orders, having 
no effect after the owners of the estate 
attained majority. For the latter proposition 
reliance has been placed on è case reported 


es Nabu Bepari v. Sheikh Mahomed (1), 


which, however, appears to deal merely with | 
cessation of summary powers conferred by 
s.34, and not with the abatement of orders 
passed thereunder. However from the 
wording of s. 34 (e) which empowors the 
Court to direct that a portion of the income 
of the property may be set apart for main 

tenance of persons dependent on the minor 
by order which may be passed by it from 
time to time, it follows that such directions are 
of a temporary nature, subject to cancella- 
{ion or revision by the Court. Once the minor 
attains majority, the Court is functus officio 
and it naturally follows that the late ward 
is empowered himself to cancel or vary the 
arrangements made bythe temporary orders 
which were passed during his minori- 
ty. Apart from this legal aspect of the 
matter, the statement of Musammat Piari 
Jen made on November 12, 1920, conclusively 
shows that she recognized that the minors 
would have the option, on attaining ma- 
jority, of cancelling the cash allowance and 
returning the land which had been granted 
to her in lieu of maintenance by her haus- 
band’s will. We hold thet when the second 
ward attained majority, the defendents had 


(1) 5 O W N 207. 
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every right to stop paying the cash allow- 
ance ‘but it is conceded that they 
liable to provide for Musammai Piari Jan's 
maintenance in some form. The defen- 
dants merely ceased paying the allowance 
and did not return the land set apart for 
maintenance by their father’s will, though 
they offered todo so at the time the suit was 
instituted. Jt is alleged that they have 
actually done so since Jiti gation started by 
having a mvtation sanctioned in Musammat 
Piari Jan’s fayour efter Habibulla Khan's 
wife had relinquished her claim to the 
Jand. The question of residence does not 
arise, as Musammat Piari Jan herself admits 
ihat she does not wish to liye in the house. 
Musammat Piari Jan in her plaint claimed 

any alternative relief deemed suitable by 
‘the Court. We hold that the order of July 
1, 1920, not being binding upon the defen- 
dants after attaining majority, no cash 
maintenance is now fixed and plaintiff's 
claim for Rs. 1,800 must fail. We, however, 
consider that Musammat Piari Jan is entitl- 
ed, as an equitable relief, to the value ofthe 
produce ofthe area of 49 karnal 1 marla set 
eside for her maintenance by her husband, 
and this relief is not now opposed by defen- 
dant-appellants. The materials on the 
record are not sufficient for us to determine 
the value cf that produce for the three 
years covered by the suit. We accept both 
the appeals and under s, 151, Civil Proced- 
ure Code, direct that the suit be remanded 
to the trial Court for determination of the 
value of the produce of this area for the 
period January 1, 1931, to December 31, 1933, 

and thereafter for the grant ofa decree for 
that value to the plaintiff with proportionate 
“costs. In view of the fact that the defen- 
dants withheld maintenance, for which they 
were undoubtedly liable, from the plaintiff 
for three years, and in view of the fact that 
she has prosecuted an unsuccessful claim 
for more than what is due, we direct that 
the parties shall pay their own costs in 
both Appellate Courts. We note that this 
order does not determine a rate of future 
maintenance which is not covered by the 
suit. 


N. Case remanded. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


First Civil Appeal No. 191 of 1933 
January 22, 1935 
GRILLE, J. C. AND POLLOCK, Acd G: 
MAHANGU SINGH AND oranks—DEPENDANTS 
—-APPELLANTS 
VETSUS 


J HUMAKLAL SINGH AND otapRrs-~ 


PLAINTIFFS— RESPONDENTS 

Scheme— Directions of Court—Rules framed in 
accordance with scheme for filling vacancies on com- 
mittee—Held, rules were valid—Religious Endowment. 

Where one of the directions of the Court in regard 
to the scheire for a temple was that till the trustees 
decided what number of themselves should form a 
quorum, any act performed by not less than ten of 
them should be act of all of them and rules were 
framed in accordance with the decision of the Court 
for filling vacancies on the committee: 

Held, that the direction was intended to provide for 
the working cf the scheme, even though certain 
members appointed refused to act or became, for any 
reason, incapable of acting and that the curt did 
not intend to say that 10 members should form a 
quorum until rules had been made, as they scrup- 
ulously avoided using the word quorum here though 
they used it elsewhere. It was impossible for the 
committee to fill the vacancies until they had decided 
on what principle the vacancies should be filled. H 
a member of the committee died before these rules 
had been made, then either 10 or more members 
could act for the committee and make rules, or the 
ccmmittee could not act at all and an application to 
the Court to appoint a member to fill the vacancy was 
necessary and that the second alternative shoula not 
be accepted unless ib was clearthat the Court did 
nct intend to provide for such a contingency. 
Consequently 10 membersof the committee were 
capable cf making rules end thatihes> rules were 
valid. 

I’, C.A. gains! i the decree in Civil Suit 
No. 70 of 1941 in the Court of the Additional 
District Judge, Raipur, dated Septem ber 30, 
1933. 

Mr. M. R. Bobde (with him Mr. 
Chceube), for the Appellants. 

Mr. J. Sen, for the Respondents. 

Judgment.—-The plaintif Jhumaklel 
Singh who was the sarbarakar of Shri Rejiv 
Lochen Temple at Rajimin Raipur District 
until August 31, 1931, when he was dismiss- 
ed by ihe menaging committee, brought 
the suit giving rise to this appee al for a 
declaration that he is the sarbarakar of the 
temple end that the defendants have no 
right to interfere with his management 
and for a permanent injunction ee 
them from obstructing himin his manag 
ment. Mahangu Singh, defendant No. L 
is the person whom the committee have 
appointed as the sarbarakar in tne 
plainiiff's place anu the other eight defen- 
dants are members of the committee. 

This Gourt, by its decision of March 19, 
1921, in Beni Madho Singh v. Lal Nagendra 


K. K. 
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shah, in First Appeal No. 73 of 1920, 
appointed 16 persons es trustees of this 
mandir in the following term:— 

“I. The present trustees are removed and the 
sixteen persons mentioned in the decree of the lower 
Court are appointed trustees in their stead. Till they 
have decided what number of themselves shall form 
a quorum, any act performed by not less than ten of 
them shall be the act of all of them. 

Ii. This committee of sixteen persons shall make 
rules for the appointment of a successor to any of 
their number who becomes incapable of acting or 
c2zases to act as such, and in doing so,shall endeavour 
to maintain as nearly as possible a composition of 
one-fourth zemindars or notable land-holders of the 
Raipur District, one-fourth inhabitants of Rajim or 
its vicinity, and one-fourth hereditary pujaris of the 
temple; provided that the proportion of hereditary 
pujaris shall be made up to one-fourth as soon as 
‘possible and shall not thereafter be allowed to go 
below one-fourth. 

* b * k * 

IV. The committee of trustees shall appoint one 
person from among the hereditary pujaris to be 
sarbarakar or Manager of all the immovable prop- 
erty of the trust and shall fix his remuneration......... 
They shall have power to remove the sarbarakar 
from his office for one cause, and on the occurrence 
of a vacancy shall appoint a successor from among 
the hereditary pujaris. 

V. The committee shall make rules generally to 
easure the proper management of the trust funds and 
properties and particularly in respect of the following 
matters: — 

x * * * x 

(d) The number of themsslves that shall form a 
quorum for ordinary purposes, ani also for special 
purposes for which a large number should be 
required, such as the appointment or dismissal of a 
sarbarakar or the filling of a vacancy in their own 
number of the making or amendment of rules.” 


Out of the 16 members who were up- 
pointed as trustees, only 3 were pujaris, 
and, therefore, the rst vacancy occurring 
amongst the cther 13 was to be filled by a 
pujari. - Two trustees, Pyare Singh Pujari 
and Dindayal Pujari, died in 1922 and 1921, 
respectively. The first meeting of the 
trustees was held on October 26, 1924, when 
10 out of the surviving 14 members attend- 
ed. It was decided et this meeting that 
the quorum for ordinary meetings would be 
ð members and the quorum for special 
meetings 8 members. At a meeting held 
on January 7, 1925, at which 8 members 
were present, rules were framed in accord- 
ence with the decision of this Court for 
filling vacancies on the committee. At a 
meeting held on June 29, 1926, at which 
8 members attended, Kashiram Singh and 
Govind Singh were chosen to fill the places 
of the deceased Dindayal Singh Pujari and 
Pyare Singh Pujari. Ata meeting held on 
August 2, 1931, which was attended by 
8 members, including the newly selected 
member Govind Singh, 5 new perscns were 
chosen to fill the places of 5 original mem- 
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bers who had diedin 1927 and 1928. On 
August 31, 1931, at è meeting which was 
attended by 9 members, of which only 5 
were original members, the plaintiff was 
dismissed from the office of sarbarakar. 

The plaintiff contended and the lower 
Court held that all these proceedings were 
invalid. because the two vacancies on the 
committee that occurred in 1922 and 1924 
should have been filled before anything else 
was dene. Weeareof opinion that this is 
notso. The direction of this Court that, 
till the trustees decided ‘what number of 
themselves should form a quorum, any act 
performed by not less than ten of them 
should be act of all of them was in our 
opinion, intended to provide for the work- 
ing of the scheme, even though certain 
members appointed refused to act or 
became, for any reason, incapable of acting. 
We do not think th:t this Court intended to 
say that 10 members should form a quorum 
until rules had been made, as they scrupu- 
lously avoided using the word quorum here 
though they used it elsewhere. It was 
impossible for the committee to fill the 
vacancics until they had decided on what 
principle the vacancies should be filled. If 
a member of the committee died before 
these rules had been made, then either 
10 or more members could act for the com- 
mittee and make rules, or the committee 
could not act et all and an application to 
this Court to eppoint a member to fill the 
vacancy was necessary. We do not think 
that the second alternative should be ac- 
cepted unless it is clear that this Court 
did not intend to provide for such a con- 
tingency. We, therefore, hold that 10 
members of the committee were capable 
of making rules end that these rules were 
valid. All the subsequent proceedings were 
conducted in accordence with these rules 
and it, therefore, follows that the dismissal 
of the plaintiff from the office of sarbarakar 
was also valid. a 

It has been contended that the plaintiff on 
attaining majority signed an agreement 
undertaking to work under the committee 
and that he is thereby estopped from ques- 
tioning its authority. In the view that we 
have taken it is unnecessary to decide this 
print, but we are of opinion that there was 
no estoppel because there was no representa- 
tion by the plaintiff that led the committee 
to chenge its position and because the facts 
were known to both parties? l 

It hes also been contended that the object 


‘of this suit should have been sought in 


executign proceedings and that the suit is, 


+ 
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therefore, barred by s. 47 of the Civil Pro- 
cedure Code. We are of opinion that there 
is no executable decree and that this plea, 
which was not raised in the lower Court 
cannot be raised now. 

The result is that the appeal succeeds 
and the plaintiff's suit is dismissed with 
costs in both Courts. CUcunsel's fee Rs. 100. 
The cross-objection is dismissed with costs. 

N. Appeal allowed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil. Revision Petition No. 186 of 1935 
July 22, 1935 
ÅLMOND, A. J. ©. 
GOPALDAS-—-DROREB-HOLDER— 
PETITIONER 
VETSUS 
BEHARILAL AND OTHERS -—JUDGMENT- 
DEBTORS— RESPONDENTS 

Execution—Assignee purchasing with knowledge 
of suit pending at instance of assignor’s judgment- 
debtor against assignor— Purchase, if subject to right 
of judgment-debtor to claim set off. 

Where ths assignes of a decree had atthe time 
of the assignment knowledge of a suit pend- 
ing at the instance of the assignor’s judgment- 
debtor against the assignor, then he purchases 
the decree subject tothe right ofthe judgment- 
debtor to.claim a set off when he comes to execute 


the decres. Kristo Ramani Daseee v. Kedar Nath 
(2), followed, 
the 


C. Revn. P. from an 
3rd Addtional Judge, dated 
February 5, 1935. 

Mr. Diwan Chand Obhrai, for the Peti- 
tioner. 

Mr. Chela Ram, for the Respondents. 

Order.—On February 27, 1933, Behari 
Lal obtained a decree against the firm 
Nand Lal-Brijlal for Rs. 331 and costs. At 
ihat date the firm of Nand lLal-Brijlal had 
a suit for Rs. 1,700 pending against Behari 
Lal, in which they gota decree on April 
24,1933. On March 7, 1933, they had ap- 
plied for attachment of the first decree be- 
fore judgment, but this was refused. 

On April 14, 1933, Behari Lal transfer- 
red his decree to Gopal Dass and on April 
18, the latter applied for its execution. 
After obtaining their decree, cn April 24, 
Nend Lal-Brijlal again applied for attach- 
ment of Behari Lats decree and Gopal Dass 
put in an objection in the executing Court, 
which objection iwas allowed on October 
24,1933, on the greund that the transfer had 
already been recognized by the Court exe- 
cuting Behari Lal’s decree. This finding, 
however that the Court executing Behari 


æ 


order of 
Peshawar, 


‘GOPALDAS V. BEIARILAL ` (PESE) - ; 45 


Lal’s decree had accepted the assigument 
was not exactly true, as subsequently on the 
objection of Nand Lal-Brijlel the assign- 
ment was held to be fictitious and Gopal 
Dass was refused execution of the deeree, 
which had been assigned to him by order 
dated June 20, 1934: It was held in that cese 
that the assignment wes a fictitious one and 
made for no consideration. An appeal was 
preferred by Gopal Dass from the order of 


June 20,10 the District Court and the 
learned Additional Judge, dismissed 


the appeal. Gopal Dass has now presented a 
petition for revision of the order of 
ihe Additional Judge It is contended 
by Counselfor ihe petitioner that in the 
first place the assignment was for consi- 
deration and that even if it was without 
consideration, it is stil avalid assignment, 
unless it is shown to be asham transac- 
tion. In connection with the last-proposition, 
I have been referred to a Madras case re- 
ported as Thima Reddi v. Subba Reddiar 
49 Ind. Cas. 141 (|). Leerned Counsel for 
respondent contends that there is no em- 
sideration for the assignment end that even 
if there were, the assignment would be 
subject to equities unders. 49, Civil Prc- 
cedure Code, end that one of the equities is 
theright of Nand Lal-Brijlal to set off the 
decree against their own decree. 

Both the lower Courts have fcundes a 
matter of fact that the decree was assigned 
without consideration and with a view to 
defeat Nand Lal-Brijlal in execution cf 
their decree, and that would amount toa 
sham transaction. But apart from that, 
even, if the assignment had been for consi- 
deration, I am of opinion that the 


assign- 
ment would be subject to the rights of 
Nand Lal-Brijlal to set off the decree 


against the sum for which they themselves 
had obtained a decree. There is 2 case on 
all fours with this, reported as Kristo Ra- 
mani Dassee v. Kedar Nath (2). In thet it 
was held that where the assignee of a de- 
cree had at the time ofthe assignment 
knowledge of a suit pending at the instance 
of the assignor’s judgment-debtor egainst 
the assignor, then he purchased the decree 
subject to the right of the judgment-debtor 
to claim a set off when they came to exc- 
cute their decree. There can be no doubt 
that in the present case Gopal Dass had 
notice of the suit pending against Behari 
Lal. In the first place his son is the brother- 
in-law of Behari Lal and there is evidence 


(1) 49 Ind. Cas, 141; AI R1919 Mad, 123; (1918) M 
VN507.° 
(2) 16 0619, 
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that they work at the same shop. For 
these reasons I sce no reason for interfering 
with the finding of the Courts below and 
dismiss this application with costs. 
Pleader’s fees Rs. 30. 

N. Application dismissed. 





MADRAS HIGH COURT 
Civil Revision Petitions Nos. 1356 to 1381 
of 1933 
September 17, 1935 
K.S. MENON, J. 
Tus MADURA MUNICIPALITY— 
PLAINTIFF—PBTITIONER 
VETSUS 
RAMAN SERVAT AND otaprs— 
DEFENDANTS— RESPONDENTS. 
_ Contract Act (IX of 1872), s. 65-Madras District 
Municipalities Act (IV of 1884), s. 69-— Lease of land 
by Municipality— Lease not complying with s. 69.- 
Suit for damages for use and occupation - Maintain- 
ability. + hs i 

Where a Municipality leased certain plots cf land 
but as the leases in question didnot comply with 
the provisions cf s.69 of the Madras District 
Municipalities Act, the Municipality the 
lessees for damages for use and occupation: 

Held, that s. 65 of the Contract Act was 
applicable to a case of this kind and the Municipality 
was entitled to recover damages for use and occupa- 
tion of the lands. 

Section 65 of the Indian Contract Act includes 
also cases where agreements are void ab initio. 
Arunachalam Nadar v. Srivilliputtur Municipal 
Council (2) Harnath Kuer v. Inder Bahadur Singh 
(3), relied on. 

G. R. P. under s. 25 of Act IX of 1887, 
preying the High Court to revise the 
decree of the Court of the District 
-Munsif of Madura Taluk, dated June 10, 
1933, and passed in Smalli Cause Suits 
Nos. 848 and 852 to 875 of 1932 and 20 of 
1933 respectively. 

Mr. R. Sundaralingan, 
tioner. 

Mr. S. Nagaraja Ayyar, for the Res- 
pondents. NENENG 

Judgment.—The Madura Municipality 
leased certain plots of land to the de- 
fendants in the suits, out of which these 
Civil Revision Petitions arise. As the 
leases in question did not comply with the 
provisions of s. 69 of the District Muni- 
cipalities Act, the Municipality had to sue 
the defendants for damages for use and 
occupation instead of for rent. Even 
that claim was negatived by the lower 
Court on the ground that s. 65 of the 
Indian Contract Act was not applicable 
to a case of this kind following the 
ruling in the case of Srivilliputitur 


sued 


for the Peti- 
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Municipal Council v. Arunachalam Nadar ` 
(1) hence these petitions. 

The decision relied on by the lower 
Court was, however set aside by a Bench 
of this Court and the judgment is reported 
in Arunachalam Nadar v. Srivilliputiur 
Municipal Council (2). The question 
whether s. 65 of the Indian Contract Act 
would apply to a case of this kind wes 
there discussed at length and was answer- 
ed in the affirmative. In this case the 
leases, not having been taken in accord- 
ence with s. 69 of the District Munici- 
palities Act, are not enforcible at law. 
They would, therefore, be merely agree- 
ments which are void ab initio. And 
having regard to the ruling of the Judicial 
Committee ın the case of Harnath 
Kuer v. Inder Bahadur Singh (8), it 
cannot now be disputed that the words 
“discovered to be void” in s. 65 of the 
Indian Contract Act includes elso ceases 
where agreements are void ab mut). 
Tt bas, therefore, to ,be held that egree- 
ments of this kind come within the embit 
of s. 65; and, as there isno provision in 
the District Municipalities Act that the 
general provisions of s. 65 of the Indien 
Contract Act are not applicsble to con- 
tracts made by the Municipal Council, 
it is mot reasonable to hold that ihe 
provisions of s 65 are inapplicable 
to such agreements. Ifs. 65 applies, the 
defendants are liable to restore to the 
Municipality any edvantage which they 
had under the void agreements. It fol- 
lows that the defendants are Hable to 
pay damages for use and occupation of 
the lands. 

It is, however, argued that as these 
agreements were made with the free 
consent of the parties, competent to cone 
iract, for lawful consideration, and for 
lawful object, end do not come within 
the category of the agreements which 
are declared to be void under the’ Indian 
Contract Act, they ere, in effect contracts 
and that, as these contracts have not 
subsequently become void, s. 65 is not 
applicable. But it would appear that the 
same argument was advanced by the 
respondent in the case in Arunachalam 

(1) 37 L W 429; 144 Ind. Cas. 784; A I R 1933 Mada 
332; 6 R M5. t 


(2) 58 M 65; 151 Ind, Cas, 46; A I R 1934 Mad 480; 
tN J 38; 40 LW 18; 7 R M109; (1934) MWN 


1163. 

& 45 A 179; 71 Ind, Cas, 628; “A IR 1922 P C 408: 

9ORKALR 670;9O LJ 652; 44M LI 489,870 L 
J 346; 27 C W N 949; 501 A 69;18L W 363; 2600 
3 M L T 216; 5P LT 281 (2. 0), 
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Nadar v. Srivilliputtur Municipal Council 
(2), wide p. 69*) and was considered by 
this Court and negatived, (vide p.71*) 

I, therefore, hold applying the provisions 
of s. 65 of the Indian Contract Act, that 
the defendants are lable to pay damages 
for use aad occupation. But, es there is 
no finding asto the amount of damages, 


these suits have to go back tothe lower. 


Court. 

The petitions are, therefore, allowed, the 
decrees of the lower Court are set aside 
and the suits are remanded to the lower 
Court fer trial and disposal according to 
law. Costs incurred in these petitions 
will follow and abide the result and be 
provided for in the revised decrees. 
Petitions allowed. 


Maem anan mawanan al a, A TTT Nhat ge A 





PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 

Civil Revision Petition No. 53 of 1935 

June 28, 1935 
Mir AHMAD, A. J.C. 
AMIR SINGH —PLAINTIFE-—PETITIONER 
VETSUS 
ATTAR SINGH AND OTARRS—DEFENDANTS— 
OpPosITE PARTIES 

Res judivata—Finding of Court under Suc- 
cession Act on genuineness or otherwise of will— 
Whether operates as res judicata against parties 
affected—Cwvil Procedure Code (Act V of 1908), 
0. XXXIII, r. 5 (d)—Applicatton to sue in forma 
pauperis—Whether should be rejected when suit is 
found to be barred by res judicata. 

The finding of a Court under the Succession Act 
with regard to the genuineness or otherwise of a 
will is conclusive and operates as res judicata against 
the parties: affected. Kalyanchand Lalchand v, 
Sitabai Dhanasa, (1), followed. 

An application to sue in forma pauperis should be 

‘rejected if it is found that the suit is barred by the 
rule of res judicata. Vijendra Tirtha Swami v. 
Sudhindra Tirtha Swami (2), followed on. 


OC. R.P. against an order of the Senior 
Sub-J udge, Kohat, dated January 22, 1935. 

Lala Ram Parkash and Mr. Gurditta 
Mal, for the Opposite Parties. 

Order.—One Dhanna Singh of Kohat 
died and his widow Musammat Rajli Bai 
asked for the probate of his will dated 
February 18,1931. By this will he gave 
his property to his widow, then to the 
children of his son Attar Singh, and lastly, 
to Attar Singh himself. Amir Singh the 
nephew of Dhanna Singh opposed the ap- 
plication and prodyced a will, dated Feb- 
ruary 20,1931. He alleged that the tes- 
tator had in fact made the will put for- 
ward by him by which he gave him half 
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the property. The Senior Sub-Judge, Kohat, 
enquired into the case and came to the 
conclusion that the will propounded by 
Musammat Rajli Bai was genuine. He ex- 
pressed his suspicion with regard to the 
will put forward by Amir Singh that it was 
a forged document. He, therefore, granted 
the probate to Musammat Rajli Bai. An 
appeal was preferred to the Judicial Com- 
missioners Gourt but without success. 
Amir Singh has now applied to the Senior 
Sub-Judge Kohat for permission to sue in 
forma pauperis for a declaration that the 
will produced by him was genuine and not 
the alleged previous testament of Dhanna 
Singh produced by his widow. The Senior 
Sub-Judge has dismisssd the arplication 
under O. XXXII, r. 5 (d) which authorises 
2 Court to dismiss such application where 
the allegations of the petitioner do nct 
show acause of action. The learned Judee 
was of-opinion that the previous decision 
in the probate proceedings was conclusive 
and barred the plaintiffs suit. He, there- 
fore, found that the plaintif hed no cause 
of action and his application to sue in 
forma pruperis could not be accepted. 
Amir Singh has come up on revision to 
this Court. 

There is no doubt that the finding of a 
Court underthe Succession Act with regard 
to the genuineness or otherwise of a “will 
is conclusive and operates as res judicata 
against the parties affected. Ifany autho- 
rity beneeded for this proposition, the Full 
Bench ruling of the Bombay High Court 
reported as Kalyanchand Lalchand v. 
Sitabai Dhanasa 23 Ind. Ces. 325 (1), may 
be quoted. The learned original Judee 
was; therefore, correct in holding that the 
plaintiff had no cause of action to institute 
a suit. He was also right in dismissine 
his application under O. XXXII, r. 5 (d) 
on this ground. A judgment of the Madras 
High Court quoted as Vijendra Tirtha 
Swami v. Sudhindra Tirtha Swami (2) is an 
authority for the view that an application 
to sue in forma pauperis should be re- 
jected if itis found that the suit is barred 
by the rule of res judicata. The petition 
is, therefore, dismissed. The parties shal] 
bear their own costs. 

N. Petitii smi 

(1) A IR 1914 Bom. 8; 23 Ind. Cas ag 


309; 16 Bom. L R 5 (F B). 
(2) 19 Mad. 197, 


=== ewe wey ¢ 


ao. l 
CALCUTTA HIGH COURT 
Civil Appeal No. 1190 of. 1932 
Jenuery 11, 1935 
NASIM Att, J. 
MUKARAM MARWARI—PLAINTIFF 
—A PPELLANT l 
VETSUS 
MOHAMMAD HUSAIN—Dersnpant No. 2 
— RESPONDENT l 
Morigage—Subrogation—Purchaser of equity of 
redemption agreeing by covenant to pay prior mort- 
gage dzbts — Whether entitled to claim subrogation on 
payment of the debts. hae 
If the debt is ths debt of the person who paid it, or 
is a debt which he has covenanted to pay, his 
payment of it raises no right of subrogation, but 
simply a performance of hisown obligation or 
covenant, Consequently, where ths purchaser of a 
portion of the equity of redemption whe 1s under an 
obligation under a covenant contained in the deed 
of his purchase to pay the prior mortgage debts, 
pays off those debts, he simply discharges an 
obligation which is uponhim underan express 
contract and is, therefore, not entitled to claim 


subrogation. 
[Oase-law discussed. | 


a. ©. A from appellate decree of the 
Additional District Judge, Burdwan, dated 
Februaryl6, 1932. 


Messrs. Ramaprosad Mukherjee and Pan- 
chanan Choudhury, for the Appellant. 

Messrs. Bijoy Chandra Chakravarit end 
Joggeswar Majumdar, for the Respondent. 

Judgment.—tThis eppeal arises out of 
a suit on a mortgage bond which was 
executed by the predecessor in interest of 
defendent No. Jin favour of the plaintiff on 
November 6, 1919. Defendant No. 2, who 
contested the suit, was impleaded on the 
ground that he was a purchaser of a portion 
of the equity of redemption. 
fence was that he satisfied two prior 
mortgages in respect of the property which 
he purchased and consequently he was en- 
titled to stand in the shoes of the prior 
mortgagees whose claims were satisfied by 
him. The trial Court repelledthe defence 
of defendant No. 2 and decreed the suit in 
full. On appeal by defendant No. 2 the 
lower Appellate Court dismissed the appeal 
on the ground that the appeal was incompet- 
ent. A SecondAppeal (S. A. No. 505 of 1930) 
was taken to this Court by defendant No. 2 
and this Court set eside the judgment of 
the lower Appellate Court and directed a 
a re-hearing of the appeal according tolaw. 
Thereupon the lower Appellate Court has 
re-heard the appeal snd has allowed it in 
part. Ithas come to the conclusion that 
defendant No. 2 wasentitled to get credit 
forRs. 210 for satisfying the prior mortgs- 
ges. Hence the present appeal by the 
plaintiffs. 
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The following points were taken by the 
learned Advocate in support of the appeal: 
(1) thet defendant No. 2 was not entitled to 
subrogation, inasmuch es he satisfied the 
prior mortgages under a covenané, under 
which he was bound to discharge the prior 
mortgages; (2) thet the payment by defen- 
dant No.2, being only a payment a3 agent 
mortgagor, defendant No. 2 was 
notentilled to claim any  subrogatoin; 
(3) that the lower Appellate Court 
In coming to theconclusion that the 
intention of defendant No. 2 was to keep 
the mortgage alive did nottake into con- 
sideration the fact that the previous miort- 
gage bonds were not taken back atthe 
time when they were alleged to heve been 
satisfied; (4) that outof the five items of the 
property mortgaged by Ex. E only one is 
included in the plaintiff's mortgage and 
consequently defendant No. 2 who paid off 
Ex. E was not entitled to claim the entire 
amount peid for the satisfaction of Ex. E 
by way of subrogetion; (5) that the lower 
Appellate Court has not come to any detinite 
finding that the prior mortgeges which 
were satisfied were for consideration; (6) 
that the satisfaction of the prior mortgage, 
Ex. E, was note proper satisfaction, inas- 
much as the money was not paid to the mort- 
gacee but to the scn-in-law of the mortgagee; 
and (7) that in view of the cese the 


lower Appellate Court should not have 
allowed full costs to defendant No. 2. 
As regards the first point the 


contention of the learned Advocate forthe 
appellant is that defendant No. 2 et the 
time of his purchase retained a partof the 
priceand expressly agreed by a covenant . 
in the deed of his purchase to discharge 
the prior mortgages out of the sameand 
consequently he having discharged his own 
obligation under the covenant was not 
entitled to claim subrogation. , It cannot 
in fect it was mot dis- 
puted by the. learned Advocate for the 
respondent that if the mortgagor, that is, 
the vendor of defendant No. 2, had himself 
paid off the previous. mortgages out of the 
price, could not claim subrogation, because 
in that case he would have performed his own 
obligation. This principal hes now been 
expressly recognized by the legislature in 
the Transfer of Property Amendment Act, 
i.e, Act XX of 1929. It is, however, con- 
tended by the learned Advocate for the 
respondent that the rule against subrogation 


of the mortgagor cannot be extended to 


defendant No. 2 who, as. purchaser, satisfied 
the prior mortgages in order to protect 
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his own interest. In other words the con- 
tention is that the continuance of the 
prior mortgages paid up by him must be 
presumed to be for his benefit, unless the 
contrary is shown and consequently his 
intention at thetime of the satisfaction of 
the prior mortgages must be taken to keep 


‘them alive as a shield against any other 


encumbrance which might be. discovered 


later on. Now it is well established that: 
“When the owner of an` Estate pays charges on 
the Estate which he is no’ personally liable to pay, 


“the question whether these charges are to be consider- 


ed as extinguished and as kept alive is simply a 
question of intention. Youmay find the intention 
in the deed or you may find it in the circumstances 
attending ths transaction or you may presume an 
intention from considering whether it is or is not for 
his benefit that the charge should be kept on foot: 
Tharne v. Cann (1), at p. 18*: see also Mohesh Lal v. 
Bawan Das (2), Gokuldoss Gopaldoss v. Rambux Seo- 
chand Dinobondhu Shaw Chowdhury v: Jogmaya Dasi 
(4), at p. 16t Mohamed Ibrahim Hossein Khan v. 
Ambika Persad Singh (5), at p. 811” 

It is eqvally well established on autho- 


| Yities that: 


“If the debt is tha debt of the parson who paid it, 
Gr is a debt which he has covenanted to pay, his 
payment of itraises no right of subrogation, but 
simply a performance of his own obligation or 
covenant. Sze Jones on Mortgages, Ed. 7 Vol. 2, 
p. 419. See also? on Mo:tgages, Ed. 9, Vol 2, pp. 1452 
— 1458, Story’s Equity Jurisprudence, Ed. 14, Vol. 2, 
s. 707, Hoare v. W. Tasker & Sons, Ltd. (6), at p. 6038, 
Surjiram Marwari v.Barhamdeo Persad(7), at p. 2994, 
Bisseswar Prosad v. Sarnam Singh (8), at p. 138'| and 
Satnarain Tewari v. Sheobaram Singh (9), at p. 505 (a) 
and Jogmohan Das v. Jugal Kishore (10). 

In the present case it is clear from ths 
deed of defendant No. 2's purchase that he 
absolved the mortgagor from the payment 


of the prior mortgage debts and took upon 


“ himself the unconditional liability of paying 


off those debts. There can be no doubt, 
therefore, that he simply performed his 


(1) (1895) A O 11; 6£ LJ Ch 1; 71 L T 852, 

(2) 9 © 961; 10 I A 62,13 © L R 221 (B.C). 

A 10 C 1035; 11 I A 126; 5 Sar 513 (P. O). 

4) 29 C 15t 29 I 49:4 Bom LR 238; 12 M LJ 
73; 60 W N 209; 8 Sar 217 (B.C). 

(5) 39 I A 68; 39 O 527; 14 Ind, Gas. 498; 11 M LT 


) 
- 265; (1912) M W N 367; 9 AL J 332; 14 Bom L R 


=. 
~ 


280;16 0 W N 505; 150 L J411; 22M L J 468 


(P, CO). 
(6) (1905) 2 Ch D 587; 74L J Ch 643, 
(N2 O L J 288 
8) 6 CDJ 134. 
9) 14 Or L J 509; 11 Ind, Cas. 649. 
10) 36 C W N 4; 137 Ind. Cas. 475, AI R 1932 PO 
99; 54 C L J 407; Ind. Rul. (1932) P C183; 365 LW 
85 (P. C.). 


*Page of (18938) A. O. |Ea.]. 
Page of 29 I A. [Ed] 
Page of 39 I A.—[Ed. 
§Page of (1905) 2 Ch. D,—[ id, ] 
(Page of 2 C. L. J,—[Fd, 
||Page of 6 C. L. J.—[ Ed. 
(a) Page of 14 O, L, J [öd] 
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own obligation when he paid off the 
prior mortgages. Sir Dinshah Mulla in his 
commentary on the Transfer of Property 
Act has observed at p. 481 as follows: 

“The rule against the subrogation of a morigagor 
is extended to any purchaser of the equity of redemp- 
tion orincumbrancer who discharges a prior in- 
cumbrance which he is, by contract, express or 
implied, Lound to dischafge. A person cannot claim 
subrogation when he simply performs his own obli- 
gation or covenant.” 

Referring to the decision of the Privy 
Council ropated in Jogmohan Das v. Jugal 
Kishore (10) referred to above, the learned 
author has observed as follows: 

“In a recent case before the Privy Council Jog- 
mohan Dasv. Jugal Kishore (10), a purchaser covenan- 
ted to pay half the amount dus on a mortgage and 
retained part of the price for the purpose; he did not 
pay until after the mortgagee had brought the proper 
ty tosale. He then paid the whole of the decretal 
amountand set aside the sale. He was not entitled 
to subrogation as to half the mortgage debt he had 
covenanted to pay, nor as to the five per cent. paid to 
the auction-purchaser. But he was subrogated as to 
the other half which he had not convenanted to pay.” 

I have already stated that defendant 
No. 2 was under an obligation under a 
covenant contained in the deed of his pur- 
chase tó pay the prior mortgage debts. 
Therefore where he paid off those debts 
he simply discharged an obligation which 
was upon him under an express contract. 
Under these circumstances, I am of opinion 
that the first contention of the learned Advo- 
cate must prevail. In view of my conclu- 


sion on the first point it is nob necessary . 


to discuss the other points raised by the 
learned Advocate for the appellant in 
this appeal. The result, therefore, is that this 
appeal is allowed, the judgment and de- 


. cree of the lower Appellate Court are set 


aside anid the decree of the trial Court is 
restored. The plaintiff will be entitled to 
get from defendant No. 2 the costs incur- 
ed by him in this appeal and in S. A. No. 505 
of 1930 in this Court əs well as the costs 
of the lower Appellate Court after remand. 

Leave to appeal under s. 15 of the Let- 
ters Patent has been asked for in this case 
and is refused. 

N. Appeal allowed. 





ALLAHABAD HIGH COURT 
Criminal Revision Application No. 930 
of 1935 
January 8, 1936 
Niamat U LLAH, dJ. 
BECHAN PRASAD-—APPLICANT 
V2TSUS 


JHURI AND oTanes~—-Oppositr Party 
Criminal Procedure Code (Act V of 1898), s. 250 — 


Compensation—When to be awarded~-Child Marriage 


50 l BECHAN PRASAD 
Restraint Act (XIX of 1929) —Prosecution under ~ 
Failure te prove girl's age—Whether amounts to false 
complaint. i 

If the accusation is proved to be false but cannot 
be regarded to be frivolous or vexatious, s. 250, 
Criminal Procedure Code, does not justify the award 
of compensation. Ifthe accusation is not proved 
to be false, no compensation can be awarded, how- 
ever frivolous or vexatious the conduct of the 
complainant might have been; a distinction 
clearly exists between a fact -not being proved 
and being disproved. In a prosecution under 
the Sarda Act itis the duty of the prosecution 
to establisn that the girl in question was below 14 at 
the time of her marriage, but for awarding compen- 
sation under s, 250, the position is the reverse. ‘There 
ought to be evidence before the Magistrate for a 
positive finding that the complainant's allegation 
that the girl was below 14 at the time of her marriage 
was false.. The mere fact that the evidence produced 
by the complainant in support of his allegation was 
unreliable or inconclusive will not justify the opposite 
finding tnat the allegation was false. ln the absence 
of definite evideuce showing the age of the girl, it 
is impossible to say that the complainant's ‚allegation 
that the girl was below 14 at the time of her marriage 
is false, All that can be said is thathe failed to 
prove his allegation. It does not necessarily follow 
that his allegation was false. 


Cr. R. App. from an order of the Sessions 
Judge of Benares, dated October 4, 1935. 

Mr. E. V. David, for the Applicants. 

Mr. K. Verma, for the Opposite Party. 

The Assistant Government. Advocate, for 
the Crown. 


Judgment.—This is an application by 
one Bechan Prasad for revision of an order 


passed by the learned District Magistrate, - 


Benares, awarding compensation to the 
opposite party under s. 250, Criminal Pro- 
cedure Code. It appears that Musammat 
Biranjia wes married to one Jhuri by her 
parents, Lakhan and Musammat Nanki. 
Badri Nath officiated as the priest at the 
marriage. On January 21, 1935, Bechan 
Prasad, who is the secretary of an associa- 
tion which has social reforms among the 
‘mallahs’ as one of its objects, fled a com- 
plaint under the Sarda Act; alleging that 
Musammat Biranjia was below 14 on the 
day of her marriage ond praying that her 
parents, her husband andthe priest be 
prosecuted under the Sarda Act. The Dis- 
trict Magistrate in whose Court- the 
complaint was filed, called for a report from 
a Magistrate and the latter reported that 
the complaint was well-founded. Accord- 
ingly summonses were issued to the ac- 
cused, but noservice could be effected for 


some time. In the meantime, the District . 


Magistrate sent the girl for examination by 
a lady doctor, who wrote a letter express- 
ing a certain opinion which I need not 
mention, as itis clearly not admissible in 
evidence. On May 15, 1935, the District Ma- 
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gistrate acquitted the acctised and called 
upon the complainant, Bechan Prasad, 10 
show cause why compensation shoul not be 
awarded against him under s. 250, Criminal 
Procedure Code. Bechan Prasad made a 
certain statement, but the Disirict Magis- 
trate considered that he had shown no causé. 
The District Magistrate awarded Rs, 150 
compensation to all the four accused. 

It is clear from the Janguage of s. 250, Cri- 
minal Procedure Code, that ccmpensation can 
be awarded thereunder only :f “the accusa- 
tion was false and either frivolous or vexa- 
tious.. If the accusation is proved io be 
false but cannot be regarded to be’ frivol- 
ous or vexatious, the section does not 
justLy the award of compensation. If 
the accusation is not proved to be false, 
no compensation cen be awarded, however 
frivolous or vexatious the conduct of the 
complainant might have been. The learned 
District Magistrate has expressed the opi- 
nion that the accusation made by Bechan 
Prasad was false. The state of the evidence, 
however, doesnot appearto me to have 
justified that conclusion. He bases it 
merely on personal observation. The letter 
of the lady doctoris referred to, but the 
learned District Magistrate does not rely on 
it in support of his finding. lt is clear 
that in the absence of thesworn testimony of 
the lady doctor her letter is inadmissible 
in evidence. It doesnot appear whether 
the learned District Magistrate saw the 
girl on the day he passed his order, that is, 
May 15, 1935. I (am?) informed that he had 
done so sometime in March 1935. It does 
not make any appreciable difference as to 
whether he saw the girl on May 15, 1935, or 
a few weeks earlier. He says: “L saw the 
girl and che is obviously well over 15 now.” 
Bechan Prasad had produced a certificate 
of birth, but it appears to be no more than 
an extract from the register of births 
maintained by the Police. According to 
that register the age of girl therein men- 
vioned was 14 years one month when the 
District Magistrate saw the girl. This do- 
cument was rejected by the District Magis- 
trateon the ground that there was no 
evidence to show that the girl, to whom the 
entry referred, was Musammat  Biranjia. 
Apparently the name of the girl was not 
entered in the register, as she had not till 
then been named. The learned District 
Megistrate considered that the entry cculd 
not possibly have referred to Musammat 
Birenjia, as it is “absurd” to think that 
she was only 14 years one month when the 
District Magistrate saw her, 
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A distinction clearly exists between a fact 
not being proved and being disproved. In 
_@ Prosecution under the Sarda Actit is 
the duty of the prosecution to establish 
that the girlin question was below 14 at 
the time of her marriage, but for awarding 
compensation under s. 250 the position is 
the reverse. There ought to be evidence 
before the Magistrate fora positive finding 
that the complainant’s allegation that the 
girl was below l4at the time of her marriage 
was false. The mere fact that the evidence 
produced by the complainant in support of 
his allegation was unreliable ot inconclu- 
sive will not justify the opposite finding 
that the allegation was false. In the ab- 
sence of definite evidence showing the age 
of the girl, itis impossible to say that the 
complainant's allegation that the girl was 
below 14 at the time of her marriage is false. 
All that can be said is that he failed to prove 


his allegation. It does not necessarily fol-, 
low that his allegation was false. The esti- 


mate ofage, formed by the District 
Magistrate, might have been of some value 
in weighing evidence. By itself it cannot 
be regarded as sufficient for determining 
the issue, namely, whether the complainant's 
allegation as regards the age of Musammat 
Biranjia was false. Even medical opinion 
is considered to be evidence of an unsatis- 
factory character where the exact age is in 
question nor can it bs assumed that the 
entry in the register of births does not re- 
fer to Musammat Birenjia but to some other 
girl born to her parents. A girl, who is 
estimated to be over 15in March 1935, 
might well have been alittle less than 14 
on June 24,1935. The estimate of age de- 
pends very materially on the development 
of the girl, and there is considerable room 
for divergence of opinion o2 a matter like 
this. In these circumstances I am of opinion 
- that the finding ofthe learned District Magis- 
trate that Bechan Prasad's allegation regard- 
ing the age of Musammat Biranjia was false 
is not supported by evidence. 

The result is that this application is 
allowed. The order of the District Magistrate 
awarding compensation under s. 250, Crimi- 
nal Procedure Code, is set aside. 

D, i Application allowed. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision Petition No. 346 of 1935 
October 21, 1935 
ALMOND, A. J. C. 
HARKISHAN LAL—PBTITIONER 


VETSUS 


GURDAS LAL—Opposits Parry. 
-Civil Procedure Code (Act V of 1998), 0. XX XITT, 
rr, 8, 9— Fresh inquiry into pauperism—d urisdiction 
of Court to order, merely because other defendants 
are subsequently added, 

There is nothing in O. XXXIII, Civil Procedure 
(ode, which contemplates a fresh enquiry into 
pauperism merely from the fact that other defendants 
are subsequently added. It is no doubt possible that 
under r.9 an added defendant could apply for the 
dispaupering ofthe plaintiffs for one of the reasons 
given in that rule but in the absence of such an 
application, the Court has no jurisdiction to pass an 
order requiring the evidence of pauperism to. bs 
produced again. 


Pandit Mool -Chand, for the Peti- 
tioners. l a 
Lala Wazir Chand Ahooja and Lala 


Chandar Bhan, for the Respondents. 

Order.—This judgment will cover con- 
nected applications Nos. 346 and 347 of 
1935. They are applications for revision 
of orders of the Sub-Judge, Second Class, 
Haripur, refusing the petitioners permis- 
sion to sue as pauper. One of the con- 
tentions which has been put forward by 
the learned Counsel for the petitioners is 
that the order was made without juris- 
diction. The facts of the case are as 
follows: Two suits were brought by the 
petitioners against certain defendants in 
In one case on Febru- 
ary 2, and in the other case on Febru- 
ary 19, the learned Judge of the lower 
Court granted the applications. At a later 
stage at the request of the defendants, who 
were then parties, other parties were also 
made defendants in the suits and one of the 
grounds taken in the written defence of 
the added defendants was that the plain- 
tiffs were not entitled to sue as paupers. 
On this pleading the learned Subordinate 
Judge, who had succeeded tothe office of 
the Judge passing the orders of 
February 2 and 19, ordered that evidence 
as to paupsrism should be produced and 
on July 25, 1935, he found that the plain- 
tiffs were not p3upers and therefore re- 
jected their applications. 

It appears to me that in view of the 
orders of February 2 and 19, the 
learned Judge, who passed the orders on 
July 25, had no jurisdiction to do so. 
Under O. XXXII, if an application to sue 
in forma pauperis is not dismissed in 
imine under. 5, it ig incumbent upon 


a 
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the Court to give nñotice to the opposite ` 


party axd to the Government Pleader. 
After hearing the ‘evidence of both par- 
ties the Court can pass an order under 
r. 7, allowing or refusing to allow the 
applicant to sue as a pauper. Underr. 8, 
when the application is granted, it is 
numbered and rigistered, is deemed to be 
the plaintin the suit, and the suit is to 
proceed in all other respects as a suit in- 
stituted in the ordinary manner. There 
is nothing in O. XXXII, which contem- 
plates afresh enquiry into pauperism 
merely from the fact that other defendants 
are subsequently added. It is -nodoubt 
possible that under 1. 9 an added defen- 
dant could apply for the dispaupering of 
the plaintifis for one of the reasons given 
in ihat rule but learned Counsel who have 


appeared before me for the -respondents 


have not suggested that there was any 
such application before the Court. An ap- 


plication for dispaupering a plaintiff can- 


not be instituted until seven days’ clear 
notice in writing has been- given to the 
Plaintiff and there is nothing on the record, 
which suggests that that. procedure was fol- 
lowed in the present- . case. For these 
reasons Iam of opinion that the orders 
of July 25, 1935, were passed without juris- 
diction. I accept this application, and 
setting aside those orders direct -that the 
lower Court do proceed tothe determine- 
tion c£ the twosuits. Respondents to pay peti- 
tioners’ costs. Pleader’s fee Rs. 15 in each 
‘Case. 


Ne Application dismissed. 


l ALLAHABAD HIGH COURT . 
Execution Second Civil Appeal No. 923 of 
1934 
December 17, 1935 


HARRIES, J. 
M. ZAHUR HUSAIN==Ducrresotpee— 


ÅPPELLANT 


j VETSUS 
CHURA SINGH AND 0THRRS-—-JUDGMENT- 
_ . DEBTORS-— RESPONDENTS 

Limitation Act (IX of 1908), s. 5S~—Appellant 
wrongly filing revision instead of appeal—Con- 
sequent delay in appeal— Whether: sufficient cause 
—U. P. Assistance of Tenants Act (VIII of 1932) 
ss. 2, 3, 4— Trial Court not passing decree f or 
payment of arrears of rent by instelments— 
District Judge hearing execution appeal—Whether 
can alter decree by ordering payment by instal- 
ment—Benefit of 3.4, when can be had. 

Where the appellants had wrongly applied for 
revision of the Assistant Commissioner's order to the 
Commissioner although this was not a proper 
wayo proceeding in the matter; | 
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Held, that it was a mistake which afforded 
them a reasonable excuse for not preferring 
the appeal in the Court of the District Judge 
within the time provided by law. Difficult ques- 
tions of jurisdiction constantly arise in appeals:f 
this nature anda bona fide mistake such as this 
should not be held to debar the appellants frem 
being heard in the proper tribunal, viz., that of 
the District Judge. 

The U. P. Assistance of Tenants Act, 1932, does pro- 
vide for the payment of arrears of rent for the 
year 1387 and 1338 Fasli by instalments, but it 
is clear from the terms of ss, 2 and 3 of the ¿c$ 
that the power to order payment of arrears of 
instalments is conferred not upon an execution 
Court but upon the Court actually hearing the 
claim for arrears of rent. Thetrial Court can 
under the ‘provisionsof this Act pass a decree 
for the payment of arrears of rent for these years 
by instalments. Where the trial Court has passed no 
suca decree though it could have doneso because 


- the decree was actually passed three days after 


the United Provinces 


Assistance of Tenants Act, 
1932, came 


into force and the District Judge 


_ hears an appeal not against tne decree for arrears 


of rent but against the decree for ejectment by 
way of execution of the deeree for arrears of rent, 
the appeal before him being an appeal arising 
cut cf execution proceedings, it is mot. open to 
him fo vary decrees which have been passed 
by Court of competent jurisdiction. To allow the 
payment of the decree for arrears . of rent by 
instalments amounts to a variation by the exe- 
cution Court of the decree. passed by the trial 
Court which dealt with the matter. As the trial 
Court had not passed a decree for .payment of 
the arrears by instalments, the judgment-debtots 
could nave appealed against that decree but 
having doneso ib is not opèn to them in tne exe- 
cution Court to ask for relief which they could 
have obtained by preferring a regular appeal 
against the decree of the Court of first in- 
stance, 
_ Section 4, has also no application to such a 
case because the decree for arrears in question 
was not a decree “already passed”. A decree 
“already passed” must mean a decree passed 
before the Act came into force, Section 4 applies 
only to decrees for arrears of rentfor the years 
1337 and 1338 Fasli which are actually passed 
before the date upon which this Act came into 
force but which were not executed at the time the 
Act cameinto force. In order toclaim the benefit 
of s. 4, U. P. Assistance of Tenants Act the tenant 
or thekadar must tile an application tnat the 
Act shall be applied to his case and with that 
application he must deposit in Ccurt an instal- 
to one-fcurth of the sum decreed, 
Held, that even if the present decree could be-re~ 
garded as a decree to which tne provisions of s, 4 of 
the Act applied, the judgment-debtors could not claim 
the benetit of the Act by reason of non-comyliance 
with the essential conaitions laid down by that 
section, i : st 
Ex. 8.C. A. frem a decision of the Dis- 
trict Judge of Budaun, dated May 14, 


1934. 


Mr. Mushiag Akhmad, forthe Appellant, 
Mr. P. M. L. Verma, tor the Respondents. 
Judgment.—This is a decree-holdet's 
appeal against a decree of the lower Ap- 
pellate Court modifying the decree of the 
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Court of first instance. The Court of 
first instance disallowed’ the judgment- 
debtors objection but that order was 
modified very materially in the decree 
pessed by the lower Appellate Court. 


The decree-holder. on August 23, 
1932, obtained a decree for arrears of rent 
against the judgment-debtors. The arrears 
of rent covered the years 1338 end 1339 
Fasli. The decree-holder attempted on a 
number of occasions to execute his decree 
but with no success and finally he ap- 
plied for ejectment of the judgment-debtors 
from the holding in. question under the pro- 
visions of s.79 of the Agra Tenancy Act. 
Notice was served upon the judgment- 
debtors to show cause why they should 
not be ejected from their holding and. to 
this notice they failed to appear. On 
‘January 3, 1933, the matter came before the 
execution. Court and on that date the 
Assisiant Collector of Budaun passed an 
order ejecting the judgment-debtors from 
their holding. The judgment-debtors ap- 
plied for a revision of this order to the 
Commissioner of the District but he held 
ihat he had no jurisdiction to deal with 
the matter. Consequently on April 1, 
1933, the judgment-debtors filed an appeal 
against the decree of the Assistant Col- 
lector in the Court of the District Judge. 

This appeal was clearly filed out of time 
because the period for filing such appeal 
was 30 days from the.date of the decree 
.of the Assistant Collector which was 
January 3, 1933. The appellants however 
applied to the District Judge to extend the 
time for appeal under s. 5 of the Limitation 
Act and the learned District Judge held 


thatthe appellants had sufficient cause for . 


not preferring the appeal within the 30 days 
allowed to them. They had applied for 
revision of this order to the Commissioner 
and although this was not a proper way 
of proceeding in the matter, it was a mis- 


take which afforded them a reasonable - 


excuse for not preferring the appeal in 
the Court of the District Judge within the 
time provided by law. The appellants 
before me concede that the learned Dis- 
trict Judge had jurisdiction to extend the 
time and it is not argued that there were 
no grounds upon which he could properly 
admit and hear this appeal, Difficult 
questions of jurisdiction constantly arise 
in appeals’ of this nature and a bona fide 
mistake such as that committed by the 
judgment-debtors in this case should not 
be held. to debar them from being heard 
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‘terms of ss. 2 and 3 
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in the proper tribunal, viz., that of the Dis- 
trict Judge. 

The learned District Judge came to the 
conclusion that the provisions of the United 
Provinces Assistance of Tenants Act, 1932, 
(Act VIII of 1932), applied to the case and 
consequently set aside the decree for eject- 
ment passed by the Assistant Collector and 
decreed that the amount of rent due for 
1339 Fasli should be paid forthwith and. 
that the arrears for 1338 Fasli should be. 
paid by instalments as provided by 
Act. The decree-holder has pre- 
ferred an appeal to this Court and contends 
that the United Provinces- Assistance of- 
Tenants Act, 1932, has no application 
whatsoever to this case. The Act does 
provide for the payment- of arrears of 
rent for the years 1337 and 1338 Fasli 
by instalments, but it is clear from the 
of the Act that 
the power to order payment of arrears 
of instalments is conferred not upon -an 
execution ‘Court but upon the Court ac- 
tually hearing the claim for arrears of rent. 
There can be nodoubt that the trial Court 
can under the provisions of this Act pass 
a decree for the’ payment of arrears of 
rent for these years by instalments. The 
trial Court in the present case passed no 
such decree though it could have done 
so ‘because the decree was actually passed 
three days after the United Provinces As- 
sistance of Tenants Act, 1932, came into 
force. This Act received the assent of the 
Governor of the United Provinces on 
June 27, 1932, and the Governor-Gene- 
ral on August 11, 1932, and was pub- 
lished under s. 81 of the Government of 
India Act on August 26, 1932. Clearly this - 
Act was in force when the decree for rent 
in this case was passed as that decree is 
dated August 23, 1932. That being so the 
Assistant Collector could have decreed the 
payment of these arrears of rent by in- 
stalments, but he did not do so. 


It is, however, contended on behalf of 
the judgment-debtors that the learned Dis- 
trict Judge in the appeal which was pre- 
ferred to him could pass a decree that 
the arrears should be paid by instalments. 
Tt must be remembered that the District 
Judge was hearing an appeal not against 
the decree for arrears of rent but against 
the decree for ejectment by way of exe- 
cution of the decree for arrears of rent. - 
The appeal before him was an appeal aris- 
ing .out of execution proceedings and in 
my judgment it is not open ta an egen 
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cution Court to vary decrees which have 
been passed by Courts of competent juris- 
diction. To allow the payment of the 
decree for arrears of rent by instalments 
amounted in this case to a variation by 
“the execution Court of the decree passed 
by the trial Court which dealt with the 
matter. As the trial Court had not passed 
a decree for payment of the arrears by 
instalments the judgment-debtors could 
have appealed against that dectee but 
they did not do so, and in my view, itis 
not now open to them in the execution 
Court to ask for relief which they could 
have obtained -by . preferring a regular 
appeal against the” ‘decree of the Court of 
first instance. i 

It is, however, contended by the judg- 
ment-debtors that the District Judge had 
jurisdiction to pass the order which 
he did by reason of s. 4 of the United 


Provinces Assistance of Tenants Act. That: 


section reads as follows :— l 

In my judgment s. 4 has-no application 
to the present case because the decree 
for arrears in question was not a decree 
“already passed”. A decree “already pas- 
sed” must. mean a decree passed before the 
Act came into force, whereas the present 
decree was passed three days after the Act 
came into force. Section 4in my judgment 
applies only to decrees: for arrears of rent 
for the years 1337 and’ 1338 Fasli which 
were actually passed before the date upon 
which this Act come Into force but which 
were not executed at the time the Act ceme 
into force. The decree in question here 
was passed after the Act came into force 
and ata time when the trial Court could 
have ordered the payment of arrears by 
instalments had it so wished. 

“The a of this Act shall apply to de- 
crees already passed but so far unexecuted for 
arrears of 1337 and 1338 Falsi, provided tnat the 
tenant or thekadar files an application that it be 
so applied, and along with his application de- 


posits in Court an instalment equal to one-fourth 
of the sum decreed”, 


In my view there is another fatal ob- 
jecticn to the judgment-debtors’. conten! ion 
that s. 4 of the Act- applies to this case. In 
order to claim the benefit of s. 4 the 
tenant or thekadar must file en applica- 
tion that the Act.shall be applied to his case, 
and with that application, he must deposit 
in Court an instalment equal to one-fourth 
of the sum decreed. It is clear from the 
judgment of the District Judge that no 
such application or deposit was made in 
this case. That being so, even if the pre- 
sent decree could be regarded as a decree 
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to which the provision of s. 4 of the Act 
applied, the judgment-debtors could. not 
claim the benefit of the Act by reason of 
non-compliance with the essential 
conditions laid down by that section’ 

For the reasons given above the learned 
District Judge had no power io pass thé 
decree which he did and that being so 
his decree must be set aside. In the re- 
sult, therefore, this appeal is allowed.with 
cosis and the decree of the Assistant Col- 
lector of Budaun restored. The appellants 
must be put in possession of the holding 
forthwith. 


Leave to appeal under the Letters’ 


Patent is asked but is refused. - 
D. Appeal allowed. 


+ 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Miscellaneous Civil Appeal No. 171 of 1935 
“November 16, 1935 

-  Atmonp, J.C. 
HABIB GUL—APPELLANT 
al “VETSUS 
SIRI CHAND SINGH AND oTaERs-— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 24 (2)— 
‘Suit’ appearing for second time in sub-s. (2), meaning 
of—Whether includes a proceeding— Sub-s, (2), if ap- 
plies to execution proceedings. 

Where the word “suit” appears for the second 
time, in s. 24, sub-s. (2), Civil Procedure Code, it must 
betaken as including a “proceeding”, otherwise 
parts of the sub-section would be quite meaning- 
Where proceedings in execution are transferred 
from one Court to another, the latter may either re- 
try it or procead fromthe point at which it was so 
transferred. | 

Messrs. Ziauddin and M. Ismail Ghaznavi, 
for the Appellant. 

Mr. Raja Singh, for the Respondents. 

Judgment.—The.decrée-holders obtained 
a decree against the judgment-debtor appel- 
lant under O. XXXIV, r. 4, Civil Procedure 
Code. They applied for execution of that 
decree. The judgment-debtcr then put in 
an application to the effect that an adjust- 
ment had been made out of Court. The 
decree-holders objected to the recording of 
such an adjustment es it was made beyond 
the period of limitation allowed. The 
pleader of the judgment-debtor then alleged 
that fraud had been committed by the 
decree-holders and therefore contended that 
time could be extended under s. 18, Limi- 
tation Act. He asked that his client should 
be allowed to produce evidence on the ques- 
tion of fraud - and on April -27, 1985, this 


i 
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request was acceded to and some evidence 
Was actually recorded. Thereafter the 
execution proceeding was transferred io 
the Court of Captain Leeper by the order 
of the District Judge, Peshawar, and Cap- 
-tain Leeper, holding that the direction of 
his predecessor allowing evidence to be 
produced was bad in law, came to the con- 
clusion that he was not bound by it and 
therefore decided to hear -the execution 
application de novo. This order of Captain 
cepér was passed on October 3, 
1925, ‘and against it the judgment-debtor 
appeals. l 

His learned Counsel has contended that 
the order of Faqir Faizulla Khan dated 
April 27, 1935, was binding on Captain 
Leeper, as it operated by way of res Judi- 
cata. In support of this contention He has 
referred me to several rulings-of other High 
Courts and in particular to one decision 
of their Lordships of the Privy Council 
reported as Ram Kirpal v. Rup Kuari (1). 
These decisions appear to me to have no 
bearing on the matters now for decision. 
By the order of April 27, 1935, it is clear 
that no adjudication was made on: any 
point at issue between the parties. All 
that was ordered was that evidence should, 
be produced with a view to a subsequent 
adjudication on a point at issue between 
them. Even however if the order of 
April 27 were considered to be a decision: 
on some point between the parties, it would 
still be of no avail to the judgment-debtor. 
The execution proceeding’ was still pend- 
ing when the order of transfer was made. 
by the District Judge, and there is specific 
provision made in s. 24, Civil Procedure 
Code to the effect that where such a 


proceeding is transferred, the Court: to 
which it is transferred, may either 
re-try it or proceed .from the point 


at which it was so transferred. It is argued 
that it is only a suit, which, can be re- 
tried and not a proceeding, -- and’ this 
argument proceeds on the ground that the 
words “or proceeding” do not occur after 
the word “suit” where it occurs after the 
second time in sub-s. (2). It appears to 
me, however, that where the word “suit” 
appears for the second time, it must be 
taken as including a “proceeding” other- 
wise parts of the sub-section would be quite 
meaningless. 

_ For these reasons I am of opinion that 
it was prefectly correct for Captain 
Leeper to take up the execution de NOVO, 


(1) 6 A 269; A W N 1886, 286; 11 I A 37 (P O). 
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and I therefore dismiss this appeal with 
costs. Pleader’s fee Rs. 40, 
N, Appeal dismissed, 


eh 


MADRAS HIGH COURT 

Second Civil Appeal No. 1003 of 1931 

October 15, 1935 

VENKATARAMANA Rao, J, > 
SHANMUGAVEL GOUNDAN anp 
OT.1JERS-—~DEFENDANTS-~A PPELLANTS 
VeETSUS 

VENKITASWAMI ASARI—PLAINTI FF 


——RESPONDENT 

Tort~Adjacent owners~Defendant increasing area 
of his tank and causing plainti#’s land to be flooded 
— Suit for injunction—Maintainability—Granting of 
injunction —Guiding principles. 

When the submersion of lands adjacent to a tank is 
a matter of the customary conditions of the locality 
when the tank is at its full tank level and is not tha 
result ofa direct and proved interference with these 
customary conditions, no cause of action would arise, 
But where the defendant raises the bund of the tank 
with intent to increase its storage capacity so that 
he may cultivate-more lands and the plaintiff's lands 
are flooded owing to this alteration the plaintiff has a 
cause of action. 

Before a threatened invasion of aright can be 
made the basis for the issue of an injunction there 
need not necessarily be a finding that if the defen- 
dant’s acts were carried into effect, violation of the 
plaintiffs right will be the inevitable result. The 
law will guard against risks which are so imminent 
that no prudent person would incur them although 
they do not amount to absolute certainty of damage. 
It will even provide against a somewhat less immi- 
nent probability in cases where the mischief, should 
it be done, would be vast and overwhelming. Fletcher 
v. Beasley (1), Ripon (Barl of) v. Hobart (2), Zamin- 
dar of Nendigam vw. Rajah of Vizianagaram (3), 
Madras Railway Co. v. Zamindar of Carvetnagaram 
(4), Deshadri Aiyangar v. Thambu Narasimhachar; 
6 and Narayana fteddiv. Venkatachariar (6), 
referred to. 

S. 0. A. against a decree of the Court of 
the Subordinate Judge of Dindigul, in 
A. S. No. 28 of 1930, preferred against the 
decree of the Court of the District Munsif, 
Dindigul, in O. S. No. 379 of 1928. 

Messrs. K. Raja Ayyar, V. Ramaswami 
Ayyar-and B. R. Seeitharaman, for the Ap- 


pellants. . 
Messrs. S. Nagaraja, J. R. Ayuvar and 
Alwar Naidu, for the Respondent. 


Judgment.—This second appeal arises 
out of a suit instituted by the plaintiff for-a 
permanent injunction restraining the 
defendants from flooding his land. The 
plaintiff's case is that the defendants own a 
tank Survey No. 823 and the plaintif owns 
lands south of it, that its storage capacity 
was only 3) kulies and its ayacut 18 kulies 
and that they extended the northern and 
eastern bunds of the tank and put upa 
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new bund, increased the height of bunds 
and shifted the surplus weir and in conse- 
quence whereof his land was flooded and he 
suffered damage. The defendants disputed 
the title of the plaintiff to the land claimed 
by him and denied having made any altera- 
tions as alleged but they also asserted that 
the ayacut of the tank was not 18 kulies but 
Do kulies. 

The learned District Munsif of Dindigul 
found for the plaintiff in regard to the title 
of the land claimed but held that no altera- 
tions were made and dismissed the suit. 
He refusedto rely on the report of the 
Commissioner who was appointed to inspect 
the locality immediately after filing the 
suit. The learned:.-"Subordinate Judge 
allowed the appeal of the plaintiff and gave 
a decree as claimed by him. He accepted 
the Commissioner's report and found that 
the defendant did make the altera- 
tions complained of and specified in the 
report of the Commissioner. He also found 
that there were no grounds to hold that the 
plaintiff's land was inundated by the action 
ofthe defendanis though there were not 
sufficient materials to assess the damage 
and came to the conclusion whether or not 
there was an invasion of the plaintiff's 
right regarding the enjoyment of the land, 
there was sufficient evidence on record to 
show that the defendants were threatening 
to invade his right. The-.defendants have 
preferred the second appeal. 


Mr. Rajah Ayyar on behalf of the appel- 
lants argued two points before me. The 
first is that the findings of the learned Sub- 
ordinate Judge do not warrant the issue of 
an injunction. and he has not correctly 
applied the principles bearing on the 
matter. Mr. Rajah Ayyar contended that 
before a threatened invasion of the right can 
be made the basis for the issue of an injunc- 
tion, there must be a finding that if th, 
defendants’ acts were carried into effect 
violation of the plaintiff's right will be the 
inevitable result. 
(1) Pearson, J. citesa passage from the 
judgment of Lord Brougham, L. CO. in Kinen 
(Earl of) v. Hobart (2), which in my opinicn 
accurately sums up the principle tobe 
applied: 

“In matters of this description, the law cannot 
make over-nice distinctions, and refuse the relief 
merely because there is a bare possibility that the 


evil may be avoided. Proceeding upon practici] 
views of human affairs, the law will guard against 


(1) (1885) 28 Ch. D 688 at p 696; 54 IL IJ l 
L T 541; 33 W R 745 p IL IJ Oh. 424; 52 


p 2) 0839 3 Myl. & K 169,3 LJ(N s) Ch, 145; 41 R 
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risks which are so imminent that no prudent person. 
would incur them, although they do not amount to 
absolute certainty of damage. Nay, it will go 
further, according tothe same practical and 
rational view, and, balancing the magnitude of the 
evilagainst the chances of its occurrence, it will 
even provide against a somewhat less imminent 
probability in cases where the mischief, should it 
be done, would be vast and overwhelming”. 

The facts as disclosed in paras. 13, 14 and 
15 of the Commissioner's report which have 
been accepted by the learned Judge clearly. 
bring the case within the above observa- 
tions and the learned Judge's finding on 
these facts is justified. 

The next point urged by Mr. Rajah Ayyar 
is this. The ayacut of the defendants’ tank 
is 53 kulies and they are within their proper . 
rights in effecting improvements of the tank 
for storing water to irrigate 53 kulies and if 
in consequence of the exercise of their 
natural rightthe plaintiff's land is flooded, 
no cause of action arises against them. 
There is a good deal of force in this conten- 
tion. ‘Storing of water for agricultural 
purposes is a natural and lawful user and is 
not actionable for damage done unless there 
was negligence proved’. Per Kumaraswami 
Sastri, J. in Zamindar of Nandigam v. 
Rajah of Vizianagaram (3) following 
Madras Railway Ce. v. Zamindar of 
Carvetnagaram (4) and I respectfully agree 
with the following observations of 
Wallace, J. in Deshadri Aiyangar v. Thanbu 
Narasimhachari (5). l 

“The whole system of tank irrigation and the 
rights of wet raiyats to water for irrigation in this 
country has no counter-part in England and no 
place in the English common law; thelaw in such 
matters hers is determined by custom and customary 
right* + # Submersion of lands on the 
foreshore of a tank when if is at its full tank level is 
no uncommon occurrence and is a feature of the 
recognired irrigation saystem.* A x 
when such submergencs is a matter of the customary 
conditions of the locality when the suit tank is at 
its full tank level and is not the result of a direct and 
proved interference with these customary conditions, 
no cause of action. would arise, The raiyat has 
suffered no damage because he is holding his land 
under tke customary conditions under which it has 
always been held and which are patent to any one 
who is acquainted with the land and its locality”. 


Jllustrations of this principle would be 


_ found in cases like Narayana Reddi v. 


Venkatachariar (6) but in this case there is 
no finding that the ayacut of the tank is 
53 kulies and no investigation of the 
customary conditions of the locality such 

(3) 33 L W 771 at p 778, 135 Ind. Cas. 349; AIR 
1931 Mad, 561; (1931) M W N 23; 60M L J 662; Ind. 
Rul. (1932) Mad. 93, 

(4) 11 A 364; 14 B L R 209; 22 W R 279; 3 Sar. 391; 
3 Suther. 36. 

(5) 36 L W 408; 140 Ind. Cas, 28; A I R 1932 Mad. 
534; Ind. Ral. (1932) Mad, 813. | 

(6) 24 M 202. 
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as pointed 
the 
defendants in their written statements 
stated that the ayacut of the tank is 53 
kulies, they did not raise the plea that they 
were exercising the natural or customary 
right of storing water for the purpose of 
cultivating the alleged ayacut of 53 kulies. 
On the other hand their plea was that they 
did not make any alterations. Further 
what the defendants have done is thus 


stated by the learned Subordinate Judge. 

“The 2nd defendant's own evidence shows that 
they have purchased the garden land Survey No, 826 
and has converted the same as forming part of the 
tank itself. Iividently, these acts coupled with their 
conduct in raising the bund of the tank clearly go 
to show that their idea is to increase the storage 
capacity of the tank so that they might cultivate more 
nanja lands with the tank water” (i.e. not the 
customary or prescribed ayacut).” 


This is made clearin the evidence of the 
2nd defendant himself. “To the west of 
Sikkammal's land is the land purchased by 
the defendants. That land comprises IL 
and odd kulies. Tothe north of the land is 
the tank. Thetis shown as Survey No. 826 
in plaintiff's plan. We purchased the land 
4or5 years ago. Thera is a well init. It 
was a garden land. To my knowledge ih 
was cultivated with garden crops for 5 or 6 
years. Prior to that, I did not know what 
cultivation was going on in that land. We 
surchased the land for the tenk with the 
object of growing karuvela trees therein. 
We have not cultivated 
purchase. It now forms part of the tank”. 
The defendants are not justifiedin making 
this newly purchesed 11 kultes of land part 
of the tank and thus extending it. Soin 
this state of facts the question, what the 
prescribed or customary ayacui of the tank 
isand what the defendants’ rights are in 
regard tothe improvements of the tank in 
order to enable them t> cultivate the said 
ayacut do not arise andI do not propose to 
express any opinion on the rights of the 
parties in regard thereto. Ifthe defendants 
in obedience to the injunction issued herein 
should restore the tenk to its original condi- 
tion end then think of making the nécessary 
alterations if so advised for enabling them 
to cultivate the prescribed or customary 
ayacut, their rights whatever they are will 
remain unaffected by ihe judgment. In 
ahe present state of affairs which the defend- 
ants themselves have brought about, the 
injunction as claimed by the plaintif must 
issue. 

‘In the result, the second appeal fails and 
is dismissed with costs. 

As Appeal dismissed. . 


out by Wallace, J. in 


judgment above cited. Though the 


it after our. 
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BOMBAY HIGH COURT 
Original Civil Jurisdiction Appeal No. 18 
of 1935 
October 8, 1935 
Braumont, C. J. AND BLACKWELL, J. 
ABDUL REHMAN MOHAMUD YUSUF 
AND OTABRS—~PLAINTIFFS—-A PPELLANTS 
V2TSUS 
PHIROZE CURSETJISETHNA AND OTHERS 
—-DEFENDANTS-—-RESPONDENTS. 

Lease—Action for rent- Direct covenant between 
lessorand lessee — Rent accepted by lessor from 
assignee of lessee—Lessee, if released from personal 
covenant—Transfer of Property Act (IV of 1889), 
s. 109—“All the rights of the lessor as tothe pro- 
perty“, meaning of- Covenants, running with the 
land - Nature 0f— Personal right against lessee, who 
has parted with land~Whether right of lessor as to 
property. 

Under the English Law an action for rent on the 
reddendum is an action of debt which depends upon 
privity ofestate, and that action does not lie after 
the assignment by the lessee of his interest in the 
lease. But that principle has no application where 
there is a direct covenant by the lessee to pay the 
rent during the whole currency of the term, and the 
action, under the old forms of pleading, would have 
been in covenant, The mere acceptance of rent from 
the assignee cannot affect the question, because the 
assignee normally pays the rent after assignment, [p. 
59, col. 1. 

The A “all the rights of the lessor as to the 
property”, in s. 109, Transfer of Property Act, clearly 
include rights of the lessor under covenants affecting 
the demised property, that is—to use the English 
expression—under covenants “which run with the 
land,” and that no other rights pass. The concluding 
words of the section, which leave the lessor liable 
after the assignment “to any of the liabilities 
jmposed upon him by the lease,” are wider and leave 
him liable under personal obligations which do 
not run withthe land. Butthe only covenants the 
benefit of which passes to the transferee are covenants 
running with the land. [p. 60, cols. 1 & 2.] 

A purely personal right against the original lessee . 
who has parted with the land, is not a right of-the 
lessor as to the property. Whilst the lessee is jn 
possession of the property, undoubtedly the covenant 
to pay rent, which issues out of the property, is a 
covenant which runs with the land; and if the rent 
were u reat payable in kind, for instance, that the 
lessee would hand over tothe lessor a certain pro- 
portion of the produce of the land,—that covenant 
could be enforced specifically in a proper case, But 
where the lessee has parted witn all interest 
in the land, the only right which the lessor 
can have against him is a right to damages for 
breach of covenant. Ths lessee cannot in fact pay 
the rent, if he is not entitled to the land, and cannot 
collect the rent issuing out of theland. The sole 
right, which the lessor has against him, is a personal 
right, arising under the contract for damages: and 
that is not a right of the lessor “as to the property," 
[p. 60, col. 2.] ; 

QO. C.. J. A. from the Suit No. 274 0f1934, 


Messrs. K.Mcl. Kemp and N. P, 
Engineer, for the Appellants. 

Messrs. F. J. Coliman, M. C. Setalvad 
and M. L. Maneksha, forthe Respondent 


No. 1 


Beaumont, C. J.—This is a suit ip 
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which the six plaintiffs sue the defen- 
dants for rent under a lease, dated 
January 22, 1922. Defendant No. 1 


is the original lessee under the lease, and 
he is sued by virtue of his express coven- 
ant to pay the rent. Defendant No. 2 is 
the assignee of the lease, and as against 
him a decree for payment of the rent 
was granted, and from that decree there 
is no appeal. Defendants Nos. 3 and 4 
were sued in the capacity of partners 
with defendant No. 2. The suit was 
dismissed against them, and there is no 
appeal from that dismissal. So that the 
only question with which we have to deal 
on this appeal is the liability of defen- 
dant No. lon his express covenant for 
payment of the rent. The matter is one of 
very great importance to the parties, be- 
cause the rent reserved under the lease 
was over Rs. 16,000 per month; the pro- 
perty, we aretold, has fallen very much 
in value and cannot be under-let at any- 
thing like the rent reserved by the lease, 
and defendant No.2 isnot in a position 
ta meet his liability. The lease in ques- 
tion which, as I have said, was dated 
“January 22, 1922, was made between Sir 
Mohamud. Yusuf (who is plaintiff No. 6), 
who is referred to ‘as “the landlord,"— 
that expression to includ “the rever- 
- sioner for-the time being immediately 
expectant upon the term hereby created,” 
—of the one part, and defendant No. 1, 
therein called “the tenant,”—which expres- 
sion wasto include “his heirs, executors 
administrators and assigns,” of the other 
part. The term of the lease was fifty years, 
commencing on the day on which the 
building to be erected was completed and 
that date was subsequently agreed between 
the parties as August 16, 1923; and the 
rent reserved was the monthly rent of 
Rs. 16,667. The covenant for payment of 


rent wes in these terms: 

“The tenant for himself, his heirs, executors, 
administrators and assigns and to the intent that 
the obligations may commence from the begin- 
ning of and continue throughout the term here- 
by created covenants with the landlord as follows: 
a) To pay the reserved rent on the days and 
in manner aforesaid atthe office of the landlord 
in Bombay.” 


The only other covenant, which it is 
material to notice, is that against assigning 
without the written consent of the land- 
lord—such consent not to be unreasonably 
withheld. On September 5, 1923, that is, 
shortly after the term of the lease had 
commenced, defendant No. 1 applied in 
writing to the landlord for liberty to assign 
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the lease to defendant No. 2, and on 
September 24, 1923, a reminder was sent — 
to the landlord. On September 28, 1923, 
the landlord wrote to defendant No. 1: 

“With reference to your letter dated the 5th in- 
stant, I have no objection to your assigning the 
lease of Yusuf Building to Sir Fazulbhoy Cur- 
rimbhoy, Kr., provided you send me within two 
days the rent from August 16 to 30th, instant as 
agreed.” aes | 

The rent was nob sent within the time 
spscified, but on October 5, 1923, Sir 
Fazulbhoy Currimbhoy, defendant No. 2, 
sent therent for the building due from 
August 16, to the end of September 1923 
that is, the rent due from the commence- 
ment ofths term down to date; and there- 
upon, on October 17, 1923, the agent of the 
landlord wrote to defendant No. 1: 

“As per your request we have consented to the 
lease baing assigned. Will you kindly let me 
or under what arrangment the lease was assign- 
e p3 

And the answer to that from defendant 
No. 1 was that “I have absolutely trans- 
ferred my entire interest in the lease 
to Sir Fazulbhoy Currimbhoy, Kr.” In fact, 
the lease was not actually assigned until 
March 28, 1924, when there was a deed 
of . assignment between defendant No. 1 
and and defendant No. 2. The land- 
lori was not a party to that deed, and 
therefore there is no question of defendant 
No. 1 being released from his obligations 
under the lease by that deed. Then on 
April 29, 1929, the lessor, that is, plaintiff 
No. 6, sssigned the reversion in this pro- 
pèrty tohimself and others by way of 
wakf, and the six plaintiffs are now the 
persons eutitled to the reversion as muta- 
wallis of the wakf. The relevant terms of 
the assignment are that 

“the wakif (that is plaintiff No. 6) doth hereby 
grant, convey and assure unto the mutawallis 
subject to all leases and tenancies now subsisting 
in respect thereof all the said lands, heredita- 
ments and premises described (which included the 
property, the subject-matter of the leasa in ques- 
tion). together with rights, liberties, easements, 
profits, privileges and appurcenances whatsover to 
the said lands hereditaments and premises or in 
anywise appertaining or with the same or any 
part thereof now orat any time heretofore usually 
held, used, occupied or enjoyed and all the right, 
title and interest, claim and demand whatsoever 
of him the wakif, into or upon the said lands, 
nereditaments and premises hereby granted, con- 
veyed or assigned.” 


Those are all the documents which are 
relevant to the question which we have to 
decide. The learned Judge held two points 
in favour of defendant No. 1. He held, 
first ofall, that the plaintiffs were not en- 
titled to sue, because they were not the 
assignees of or entitled to enforce, the 
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covenant of defendant No. 1 to pay the 
rent, and .secondly, that defendant No. 1 
had been releesed from his obligations 
under ihe lease. I will deal with the 
second point first. Section 108, Transfer 
of Property Act, which deals with the rights 
and obligations as between a lessor 
end a lessee, provides in sub-s. (7) that: 

“The lessee may transfer absolutely or by 
way of mortgage or sub-lease the whole or any 
part of his interest inthe property and any trans- 
feree of such interest or part may again transfer 
it. The lessee shall not, by reason only of such 
transfer, cease to be subject to any of the liabili- 
ties attaching to the lease.” 


That provision seems tome to introduce 
the English rule, which is well established, 
that the lessee remains liable on his 
covenants contained in the lease notwith- 
standing en assignment. That English 
rule, to my mind, admits of no doubt what- 
ever. It has been established in great 
many cases, and is referred to in all the 
text-books: and Í think the passage which 
the learned Judge in his judgment inthe 
Court below quotes from the judgment of 
Sir John Wallis in Thethalan v. Hralpad 
Rajah, Calicut (1), namely (p. 1113*). 
“that the lessee does not cease to be liable on 
the lease by reason only of an out and out as- 
signment, but ne will, asin England cease tobe 
liable ifthe lessor accepts eab from the assignee 


na thereby creates a privity of contract between 
them,” 


had reference to English esses in which 
there was no express Covenant to pay 
the rent, but the liability of the lessee arose 
only under the reddendum. It is well 
settled thatan action for rent on the 
reddendum is an action of debt which 
depends upon privity of estute, and that 
ection does not lie after the assignment 
- bythe lessee of his mberest in the lease. 
But that principle has no application where, 
as here, you heve a direct covenant by 
the lessee to pay the rent during the whole 
currency of the term, end the action, under 
the old forms of pleading would have 
been in covenant. The mere acceptance 
of rent from the assignee cannot fect the 
question, because the essignee normally 
pays the rent after assignment. The 
learned Judge, 1 would add, doesnot real- 
ly dispute thet proposition. But he holds 
that there is in this case something be- 
yond the assignment, namely a release of 
the lessee from his liability. In so hold- 
ing, he relies on the evidence of defendant 
No. 1. The relevant evidence seems to 


(1) 40 M 1111; 40 Ind. Gas. 841; A I R 1918 Mad 425; 
32 ML J 442; 21 M L T 401, a 
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me to cometothis. Defendant No. 1 says 
that he had arranged for the assign- 
ment of this lease somewhere about 
the endof February 1923, thatis to say, 
before the commencement of the tern, 
and that thereafter all his negotiations 
with the lessor were in fact made on 
intended assignee, that is, 
defendant No. 2. Then he says that some 
time early in March 1923, he met the agent 
of the landlord and seid to him something to 
this effect: 

“Twantthe landlord to allow me to assign the lease 
to defendant No. 2 and to treat him as atenant in 
my place.” 


Defendant Nc. 1 said very candidly in the 
witness-box that that conversation took place 
along time ago, and he could not remem- 
ber any details. He could not remember 
where the conversation took place or whe- 
ther anybody else was present, and he does 
not purport to remember the exact expres- 
sions used at that interview. But I am 
quite willing totake it that substantially 
his recollection is right, and that he did say 
something like this that: “I want the’ 
landlord to accept defendant No. 2 as tenant 
in my Place.” But that, to my mind, as 
between laymen, is really no morethan an 
application for a consent toan essignment 
and I think the fact that the parties had no 
more than this in mind is made perfectly 
plain by the subsequent correspondence to 
which I have in part referred. That corres- 
pondence shows clearly that the landlord 
was during the months of August and 
September 1923, looking to defendant No. 1 
as ihe lessee to pay the rent, and defendant 
No. 1, -so far as his relations with the land- 
lord were concerned, was admitting that 
he was the tenent of the property. When 
one comes tothe actual request for leave 
to assign, there is no mention whatever of 
any release of the lessee from his conyen- 
ants in the lease. Probably the parties did 
not appreciate that defendant No. 1 would 
remian liable on his covenants after the as- 
signment, but whatever the reason may have 
been, I am confident that in fact they neyer 
dealt with any question of the release of 
defendant No. 1. Even if one takes the 
arrangement made between defendant No. 1 
and the agent ofthe landlord as an arran- 
gement that defendant No. 2 should be 
substituted as the lessee for defendant No, 
1, that substitution never took place. De- 
fendant No. lnever procured defendant No, 
2 to enter into any personal covenant with 
the lessor. There never ‘was, therefore, in 


“law any substitution of defendant No, 2 for 


~ 
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defendant No. 1 as the lessee under the 
lease. I am clearly of opinion, therefore, 
that the learned Judge’s tinding that there 
was a releese, express or implied, or a dis- 
charge under s. 63, Contract Act, of defend- 
-ant No. 1 frem his obligations under the 
covenants in the lease is not sustainable 
even if evidence on the subject can be 
given in view of proviso 4 to s. 92, Evi- 
dence Act. 

Then the second point which arises is £s 

to whether the plaintiffs can sue defen- 
dant No. 1 on his covenants inthe lease, 
whether this is, the right by privity of con- 
tract hes passed tothem. I agree with the 
construction placed by the learned Judge 
onthe deed of wakf. Ithink that it is im- 
possible to hold that that deed contains any 
express essignment of the benefit of the 
lessee’s covenants under the lease. The 
only question, therefore, is whether the 
benefit of thcse covenants passed to the 
plaintiffs by operation of-law and that in- 
volves the construction of s. 109, Transfer 
of Property Act. As I have mentioned, 
s. 108, deals'with the generalrights between 
the lessor and the lessee, and the whole of 
that section is subject to any contract to the 
conirary. -Then s. 109 deals with the posi- 
tión under en assignment of the reversion, 
It provides : 
_ “TF the lessor transfers the property leased, or any 
“part thereof,.or any partof his interest therein, tre 
transferee, in the absence of a contract to the con- 
trary, shall possess all the rights, and if ihe lessee so 
elects, the subject to all the liabilities of the lessor 
as’ tothe property or part transferred so long as he is 
the owner of if; but the lessor shall not, by reason 
only .of such transfer, cease to be subject to any of the 
liabilities imposed upon him by the lease, unless. the 
lessee elects to treat the transferee as the person 
liable to him.”, 

Now the question we have to determine, 
as it seems to me, is whether the right 
sought to be enforced against defendant No. 
lis aright of the lessor as to the property 
transferred. If it is, the plaintiff can en- 
force that obligation by virtue of s. 109. I 
think the words “ all the rights of the lessor 
&S to the property ” clearly include rights 
of the lessor under covenants affecting the 
demised property, that is—to use 
English expression — under covenanis 
“which run with the land,” and that no 
other rights pass. The concluding words 
ofihe section, which leave the lessor lable 
efter the assignment ‘‘to any of the liabilities 
imposed upon him by the lease,” would 
seem to be wider end to leave him liable 
under personal obligations which do not 
run with the lend: But in my view the 
only covenants the benefit of which 
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passes to the transferee are convenants runn- 

ing with the land. Mr. Coltman argued that 

the rights of the lessor as to the property did 

notinclude ny obligation arising by con- 

tract, but [ think that would be far too 
nairow a construction to place upon the 

section. IJfthat werethe right construction 

s. 109 would only cover rights arising under 

s. 108, which, as I have said, is subject to 

any contract to the contrary. So that, where - 
as inthe present case, the lease contains ex- 

press covenants for payment of rent, re- 
pairs end so forth, the provisions of s..108 
are excluded, and the benefit of none ofthe - 
covenants would pass tothe transferee under 
s.109. I am of opinion that that is not the 
meaning of the section, and that the trans- 
feree of the reversion becomes entitled, after 
the transfer to enforce covenants in the lease 
which run with the land. 

But then the question arises, can it be said 
thata purely personal right against the les- 
see, after he has assigned his interest in the 
term,is a right of the lessor as to the pro- 
perty? I confess thas I feel considerable 
doubt on the- question. On the whole, how- 
ever, Lhave come to the conclusion that on 
3 fair reading of the language, one cannot - 
say that a purely personal right against the 
original lessee, who has parted with the 
land, isa right ofthe lessor as to the pro- 
perty. Whilst the lessee is in possession of 
the property, undoubtedly the covenant to 
pay rent, which issues out of the property, 
is acovenant which runs with the land; and 
1 apprehend that ifthe rent were a rent pay- 
able in kind, for instence, thatthe lessee 
would hand over to the lessor a certain 
proportion of ihe produce of the land,—that 
covenant could be enforced specifically in 
a proper case. But it is obvious that where 
the lessee has parted with allinterest in the 
land, the only right which the lessor can 
have against him is aright to damages for 
breach of covenant. The lessee cannot in 
fact pay the rent, if he is not entitled to the 
land, and cannot collect the rent issuing 
out of the lend. The sole right, which the 
lessor has against him, is a personal right, 
arising under the contract for damages; and 
that is notin my view a right of the lessor 
“as tothe property.” 

The law which preserves the personal 
liability of the lessee on his covenants 
throughout the term of the lease often occa- 
sions considerable hardship; and I see no 
reason why we should apply the branch 
of the law to a case not clearly falling with- 
init. It is to be noticed that that words 


ofs. 109, Transfer of Property Act, are a 
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Sood deal narrower than the words of e. 141 
ofthe English Law cf Property Act, 1925, 
which was in force when the Trensfer otf 
Property Act was amended. That section 
provides that : 

“The rent reserved by a lease, and the benefit of every 
covenant or provision therein contained having 
reference to the subject-matter thereof, and 
on the lessee’s part to be observed or performed, and 
every condition of re-entry and other condition 
therein contained shall be annexed and incidental to 


and shall go with tha reversionary estate in the 
land.” 


The language of that section substantially 
follows the language of the earlier enact- 
ments on the subject, 32 Henery VII, c. 34 
and s. 10 of the Conveyancing and Law of 
Property Act of 1881, both of which refer 
tothe benefit of the covenants in-the lease 
relating to the property passing to the rever- 
sioners, Section 109, Transfer of Propercy 
Act, does not provide that the benefit of the 
covenants under the lease affecting the pro- 
perty are to pass; it only says that the rights 
of the lessor as to the property are to pass. 
Even under the English Acts we have only 
been referred to one case, namely the case of 
Mayor of Swansea v. Thomas (2) at p. 50*, 
“where it was held that the lessee could be 


sued on his personal covenant by an assignee. 


of the reversion, after the lessee had parted 
with the wholeof the term. Then there is 
-one other point to be noticed, namely, that 
one of the plaintiff No. 6, is the original 
covenantee ander the lease, and he has 


applied for leave to amend the plaint by 
su 


mitting first, that the benefit of the cove- 
nant for payment of rent was transferred to 
and became -vested in the original six 
plaintiffs, and then by claiming that if and 
60 far as it may beheld that it was not so 
transferred, plaintiff No. 6 may recover for 
the benefit of the plaintiffs the said sum from 
defendant No.1. In my opinion, the pro- 
posed amendment cannot be allowed, be- 
cause it would involve misjoinder of causes 
of action. AsI pointed out at the comm- 
encement of my judgment, this was nob in 
its inception a plain suit between ths plain- 
tiffs and defendant No. 1 on his personal 


covenant. There was also the claim against 
the other defendants aa the assignees 
of the lease; end the plaintiffs 


have got judgment against defendant No. 2 
for the amount of the rent. If we were 
to allow the amendment, ‘and hold the 
- claim of plaintiff No. 6 established,the result 
would be to combine two judgments into 
one, first a judgment in favour of plain- 


(2) (1882) 10 Q BD 48; 52 L J Q B 310; 47 J P 135; 
31 HC 506: 47 L T 657. 3 ? 
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tiffs against defendant No. 2, and, secondly, 
judgment in favour of plaintiff No. 6 against 
defendant No.1. That would really be con- 
verting this action into two actions by 
different plaintiffs against different de- 
fendents, and in my opinion, we are not 
justified in doing that. I think, therefore, 
that the leave to amend must be refused, 
and that being so, it is noi necessary 
or proper in this suit to consider what the 
rights may be eas between plaintiff No. 6 
ond defendant No.1 alone. On these grounds 
the appeal must be dismissed with costs. 


Blackwell, J.—I am of ths same opinion. 
I cannot agree with the learned Judge 
that the evidence in this case establishes 
that there was in fuct arelease by plaintiff 
No. 6, the original lessor of defendant No. 1 
of all his liabilities under the personal 
covenants inthe lease. Taking the evi- 
dence given by defendant No. 1 as a whole, 
and accepting it as perfectly truthful 
from beginning to end, it does noi appear 
to me to establish that defendant No. 1 and 
plaintiff No. 6’s agent were at all directing 
their minds to the question whether 
defendant No. 1 should be released from 
his liabilities under the personal cove- 
nents in the lease. It must be remem- 
bered that they were laymen, and not 
lewyers, and in my opinion, the evidencs 
merely establishes that defendant No.1 was 
anxious to secure the assent of plaintiff No. 
6to the assignment of the lease as early 
as March 1923. That view of the evidence 
is, I think, entirely borne out by the 
letters which subsequently pissed between 
defendant No.1 and plaintiff No. 6 in regard 
to the request for consent to an assign- 
ment of the lease. If there had been, as 
early as March, any agreement by plaintiff 
No. 6 to release defendant No. L entirely 


-from all his personal covenants- under 


the lease, I cannot think that the letter of 


‘defendant No. 1, dated September 5, 1923, 


would have been written in ths form in 
which it was written, nemely, es a mers 
request for consent to an assignment, 
Without any reference to the fact,—if it 
were a fact,—that plaintiff No. 6 had already 
released defendant No. 1 entirely from lia- 
bility under the lease. That view of the 
evidence is also, in my opinion, -borne 
out by the written statement in which 
there is not a hint or suggestion that 
any oral agreement for a release, had 
been arrived at. Consequently, with res- 
pect to the learned Judge, I think he 
came to a wrong conclusion on the guess 
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tion of fact, and that there was no 
release. 

Even if the oro] evidence had heen of 
a character to establish, though I think 
it was not, any such agreement, it would 
in my opinion, have not been open to 
defendant No. ltogive such evidence, 
having regard to proviso (4) to s. 92 of 
the Evidence Act, inasmuch as ib would, 
amount, in my opinion, clearly to a sub- 
sequent oral agreement to rescind or 
modify a contract, grant or disposition of 
property where the contract, grant or 
disposition of the property was required 
by law to be in writing or hed been 
registered according to the law. In the 
present case, there was an egreement in 
writing, namely the lease, and it had 
been registered. Therefore, that proviso 
would, in my opinion, clearly be a bar 
to the proof of such an agreement. The 
terms of s. 63, Contract Act, were relied 
upon on behalf of defendant No. 1 under 
which it is provided that: 

“Every promisee may dispense with or remit, 
wholly or in part, the performance of the promise 
made to him, or may extend the time for such 


performance, or may accept instead of it any 
satisfaction which he thinks fit." 


It was argued that it was not neces- 
sary, having regardto that section, to 
rely on the terms of any agreement to 
release, if the section were otherwise ap- 
plicable; and a decision of the Privy 
Council in Chunna Mal Ram Nath Y. 
Mool Chand-Ram Bhaght (3), was relied 
on. It was contended that inasmuch as 
from the very commencement the rent had 
in fact been paid by defendant No. 2, and 
the rent bills had always been made out 
in his name, an inference ought to be drawn- 
that plaintiff No. 6had by his conduct 
released defendant. No.1 from performance 
of the promise made by him under the 
lease. In my opinion, that is not an 
inference which is warranted by what 
happened. Plaintiff No. 6, itis clear, was 
willing to consent to the assignment, and 
—as constantly happens in the case of 
assignment,—he thereafter received rent 
from the assignee. But, in my opinion, 
the mere receipt by him of rent from 
the assignee does not warrant the in- 
ference that he thereby released defendant 
No. 1 from his personal convenant to pay 
the rent during the whole of the term 
—a covenant which no doubt, plaintiff 


(3) 55 I A154; 108 Ind. Cas. 678; AI R1928PC 
99: 9 L 510;50 W N 466; 47 CL J 503,264 LJ 
603; 29 P L R 353; 32 OW N 738; 30 Bom L R 837; 
- “5ML J1; 28 L W 251 (P. 0., 
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No. 6 would only seek to enforce if 
the rent had ceased to be paid, as in 
fact happened in this case by defendant 
No. 2 ceasing to pay. In my judgment, 
the mere acceptance of the rent by plain- 
tiff No. 6 from the assignee certainly 
did not amount to a release of the 
covenantee from future performance of 
the obligation under the lease. 

It was argued that the receipt ofrent by 
plaintiff No. 6 from defendant No. 2 
amounted inlaw toarelease of defendant 
No. Land that acceptance of rent established 
privity of contract between plaintiff No. 
6 and defendant No.2 and put an end 
to the contract between. plaintiff No. 6 
and defendant No. 1, with the result 
that the plaintiffs were not in a position 
to enforce payment of rent from: defen- 
dant No. 1. Mr. Coltman in that connection 
relied upon a passage in the judgment of 
Baron Pollock in Mayor of Swansea v. 
Thomas (2). That was a suit against the 
original tenant under a lease, which con- 
tained a covenant to pay the rent The 
defendant had assigned all her interest in 
the term, but rent had notin fact been 
accepted from the assignees of the lessee. 
In the course of his judgment, Baron 
Pollock said as follows (p. 50*) : 

“On the part of the defendant it was contended, 
first, that the plaintiffs, upon the facts stated 
must be taken to have recognised Watson and Overend 
as their tenants, and therefore that they could not 
now maintain an action against the defendant for 
the rent sued for If the plaintiffs had received 
rent from the defendant's assignees, “this might 
have been so, because by so doing they would be 
taken to have accepted the assignees as their tenants 
and so privity of contract between the plaintiffs and 
the defendant would have been extinguished, in 
accordance with the well-known doctrine laid down 
in, Walker's case (4), but it was admitted by Counsel 
for the defendant that no rent had ever been 


paid by the assignees, and the defendant’s name 
still stood as tenant in the books of the corporation,” 


With great respect to the learned 
Baron, in my opinion, the Jaw is not as 
there laid down by him. In note (G. 1) 


to Walker's Case (4), it is stated that 

„itis fully settled, that though, if the lessor- 
accept the assignee as his tenant, he cannot bring 
an action of debt for rent incurred after the 
assignment, because the acceptance of rent ex- 
tinguishes the privity of contract which was 
created between them by the lease: yet he may 
have an action of covenant upon the express 
covenant by the lessee to pay the rent,” 


and Barnard v. Godscal (5), Bachelour V, 
Gage (6), Thursby v. Plant (7) and J, 


(4) (1587) 76 E R 676. 
(5) (1612) Cro Jac 309. 
6) (1630) Cro Car 188. 
(1841) 1 Saund 237. 
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W. Orgill v. Kemshead (8), are there 
referred to in support of that proposition. 
1 think it is clear law that though the 
action of debt is not maintainable if rent 
is accepted from the assignee of the 
lessee, yet where there is a personal 
covenant, that personal covenant remains, 
any may be enforced by action. The 
further question, however, remains as to 
whether the present plaintiffs, who are 
the assignees of plaintiff No. 6 under 
the deed of wakf dated April 29, 1929, 
can enforce a personal covenant for 
rent against defendant No.1 after he has 
assigned the property to defendant No. 2. 
I entirely agree with the observations 
which have fallen from the learned Chief 
Justice as to the effect of the provisions 
of that deed in regard to the personal 
covenant. In my opinion, the benefit of 
that personal covenant was not assigned 
by that deed in any shape or form. 
Consequently, the question depends for 
its answer upon the proper construction 
to be put upon s. 109, Transfer of Pro- 
perty Act, which provides in the case of a 
transfer by alessor of the property leased 
or any part thereofthat the 

“transferee, in the absence of a contract to the con- 
trary, shall possess all the rights, and if the lessee 
so elects, be subject to all the liabilities, of the 


lessor as to the property or part transferred, so 
long as he isthe owner of it.” 


Can a mere personal covenant to pay ~ 
. rent be regarded as a right as to the pro- 
perty within the meaning of that section 
which can be enforced against the lessee 
after he has parted with all his interest 
in the property? It is to be observed 
that when habilities attaching tothe lease 
are intended to be referred to, the 
legislature has no difficulty in referring 
to them in terms. For instance, in 
dealing with the rights and liabilites of 
a lessee, who transfers the whole or any 
part of his interest in the property, under 
s. 108 (7), Transfer of Property Act, where ` 
the legislature desires to refer to the 
liabilities of the lessee attaching to the 
lease, it does soin terms, and provides that 


“the lessee shall not, by reason only of such transfer 


cease to be subject tu any of the liabilities attach- 
ing te the lease.” 


Similarly, in the latter part of that 
protion of s. 109, to which I have already 
referred, the legislature refers to the “lia- 
bilities imposed upon him by the lease,” 
whereit provides that : 

“The lessor shall not, by reason only of such 
transfer, cease to be subject to any of the lia- 
bilities imposed upon him by the lease, unless the 


(8) (1812) 4 Taunt 642; 13 R R 712, 
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lessee elects to treat the transferee as the person 
liable to him.” k 
The expression “rights as to the property 
would, no doubt, include covenants run- 
ning with the lend. But, in my opinion, 
it would be an odd thing, if it were 
intended to include a personal lability on 
the part of the lessee to pay rent, 
when he had assignedthe land, with the 
result that privity of estate had been 
established between the lessor and the 
essignee. I think it would be straining 
the fair meaning of the words to treat a 
personal covenant to pay rent as covered by 
the ‘expression “rights as to the property.” In 
my judgment, if the legislature had intended 
that the transferees of the reversion, should 
have the right to enforce against the 
original lessee-—even afier he had assigned 
the property, a personal covenant between 
him and the original lessor to pay the rent 
—jt would have done so in plain and 
unambiguous language. J feel that the 
matter is certainly not free from doubt. 
But I am not prepared to hold on the 
language used that a personal covenant 
to pay rent falls within the words “the righis 
as tothe property,” co as to confer upon the 
transferees of the reversion the right to 
enforce, what is after all merely a coyenant 
for damages against the original lessee, after 
he had assigned the property. In my 
opinion, therefore, the learned Judge came 
to the right conclusion upon this part of the 
case ; and the eppeal should be dismissed 
with costs. 


N. Appeal dismissed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Appeal No. 152-A/17-C of 1935 
November 5, 1935 pa 
ALMOND, J. O. AND MIR AHMAD, A. J. 6, 
S. TULSI DAS SINGH AND OTAERS — 
PLAINTIFFS—APPELLANTS 
VETSUS 
YUSAF SHAH AND OTHERS— DRFENDANTS 
——RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 11— For- 
mer suit dismissed as being premature — Findings on 
other issues also given—Res judicata, if operates 
N.-W. F. P. Courts Regulation (I of 1931), s. 31 
(1) (b) (ii)— Value for jurisdiction only Rs, 517~ 
Question involved as to validity of mortgage for 
Rs. 6,000—Further appeal from decree of District 
Judge, if lies. A - 

Where the ground on which the plaintiff's former 
suit was dismissed was solely the fact that the suit 
was premature, although findings were given on 
other issues as well, and it cannot therefore be said 
that the other matters raised wero directly and suha 
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stantially in issue, or were finally decided, the prin- 
ciple of res judicata will not operate. - 

The value of a suit for purposes of jurisdiction was 
Rs. 517, Butthe question directly involved was the 
validity of a mortgage deed for Rs. 6,000 : 

Heid, that the requirements of s. 31 (1) (b) Gi), 
N.-W. F. P. Courts Regulation were fulfilled and 
a further appeal lies from the decree of ths District 
Judge. 


C. A. from an order of the District Judge, 
Peshawar, dated April 15, 1935. 


Mr. Diwan Chand, for the Appellants. 
Sardar Ishar Singh, for the Respondents. 


Almond, J. C.—A preliminary objection 
is taken by learned Counsel for the res- 
pondent that no appeal lies in the present 
case. The value of the sult for parposes 
of jurisdiction was Rs. 517 and the findings 
of the Courts below are concurrent. The 
section applicable is s. 31 (1) (b) (ti) of 
the N.-W. F. P. Couris Regulation which 
reads as follows : 

“Tf the value ofthe suit is Rs, 1,000 or upwards, 
or the decree of the District QOourt involves 
directly some claim to or question respecting pro- 
„perty of like value ... a further appeal lies”. 

In this casea question directly involved 
is the validity of a mortgage deed for 
Rs. 6,000 and we, therefore consider that 
the requirements of the section are fulfilled 
and that an appeal does lie. The facts 
of this case are as follows: Musammait 
Rapiena held the land in suit as a life tenant. 
Marfatshah was one of her reversioners, 
He sold his share in the reversion to 
Hidayat Shah on March 25,1919. Hidayat 
Shah sold it to Sardar Attar Singh on 
February 27, 1920. On April 3, 1919, 
Musammat Rapiena had executed a lease 
for ten years in favour of Attar Singh. 
Akram Khan pre-empted the sale of Febru- 
ary {27, 1920, and got a decree subject to 
Attar Singh’s lease. Akram mortgaged the 
land to Tulsi Das Singh, Seth Ganga 
Bishan and Gurdit Singh, the plaintiffs. 
Musammat Rapiena diedin 1923. In 1927 
the plaintiffs brought a suit for possession 
of the land on the basis of the mortgage. 
Sardar Attar Singh resisted the suit on the 
ground that his lease had not expired and 
the suit was premature. Maqbul Khan 
and two others, reversioners of Musammat 
Rapiena, resisted the suit on the ground 
that the mortgage deed was invalid es 
it was a mortgage of a spes successionis. 
Two issues were framed on these pleadings. 
. The Court found that the suit was premature 
as Attar Singh’s lease had not yet expired, 
and also that the mortgage was invalid as 
_it was a mortgage of property which 
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was not capable of transfer. The Court 
finished its judgment in the following 
words: 

“Therefore according to the issues which have 
been decided and the facts mentioned above, I, 
holding the suit of the plaintifis premature, dis- 
miss it,” 

The plaintifs hive now on the expiry 
of Attar Singh’s lease brought a suit for 
possession and the defendant Attar Singh, 
the only contesting defendant, resisied the 
suit on various grounds including one that 


‘the question was res judicata in view of 


the decision in the previous suit. Both 
the Couris below found that the suit was 
barred by the principle of res judicata and 
reterred to some case-law on the subject. 
The whole of the cease-law has been cited 
befcre us and it is difficult to reconcile 
in some ways.the decisions of the various 
High Courts. The Allahabad High Court 
has invariably held that where a suit has 
been decided on two issues; boih of which 
are sufficient to dispose of the suit, the 
Court should find which of the two issues 
should logically haye been decided first. 
When this has been done, the matter 
raised by that issue are resjudjicata and 
the matters raised in other issues are not 
res judicata. The leading case of Allahabad 
High Court is Shib Charan Laly. Raghunath 
(1). The Bombay High Court has followed 
the same principles and so has the Chief 
Court of Oudh. The Madras High Court 
has invariably taken the opposite view. 
The decisions of the Calcutta High Court 
have not been consistent and those of 
the Lahore High Court have inclined to 
the view taken by the Madras High 
Court. i 

There is one ruling of their Lordships 
of the Priyy Council which is apposite, 
though not exactly on all fours with the 
facts of the present case. It is Midnapur 
Zamindari v. Naresh Narayan 64 Ind. Cas. 
231 (2). In that case the plaintiff sued for 
Possession and was met with the defence 
that the suit wes premature end thet the 
defendant had a permanent right of occu- 
pancy. The trial Court found that the 
suit was premature and that the defendant 
had no right of occupancy. The plaintiff 
appealed to the High Court and the defen- 
dent put in cross-objections. The finding 
of the trial Court was maintained by the 
High Court. In subsequent litigation the 
question, came before their Lordships of 
the Privy Council, who held that as the 

(1) 17 A 174; A W N 1895, 47. 

(2) 64 Ind. Cas. 231; A I R 1922P O 241; 48 IA 
49; 48 © 460; 14 L W 265; 30 M L T279 (PO) 
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defendant had succeeded on the first ques- 


tion raised and therefore could not appeal, 
the question as to whether he had a 
right of permanent ocsupany, was not 
governed by the principle of res judicate 
The only difference between that case anu 
the present one is that in the present 
case both the issues were decided in the 
former case against the plaintiffs and they 
had aright of appeal. They may, however, 
have thought that the question of the suit 
being premature, had been-correctly decid- 
ed and therefore they had no chance of 
SUCCESS on appeal. 

_A-very similar case to the present one 
18 reported es Ram Bali y. Ram Asra, 85 
Ind. Cas. 686 (3), which is a judgment of 
the Chief Court of Ondh. In that case 
the question of the plaintiff's jointness in 
an estate with a certain person and also 
his relationship with that person were 
questions in issue and they were both 
decided against him. In asubsequent case 
the question of relationship alone arose and 
it was held that the main question in 
decision at the previous stage had been 
the question of jointness which was sufficient 
to dispose of the suit and therefore the 
question of relationship was not governed 
by the principle of res judicata. 

The present case is distinguishable from 
many of those which have been cited before 
us in view of the fact that, although both the 
issues were decided against the plaintiffs, the 
decision of the case was eventually based on 
the question of whether the suit was 
premature or not. After considering the 
case-law we are of opinior™ that the prin- 
ciple of res judicaia cannot be applied to 
the facts of the present case. The ground 
on which the plaintiffs’ former suit was 
dismissed was solely the fact that the suit 
was premature, although findings were 
given on other issues as well. It cannot, 
therefore, be said that the other matters 
raised were directly and substantially in 
issue, or were finally decided. We, there- 
fore, accept this appeal end reversing the 
decision of the Courts below on Issue No, 1, 
remand the cass to the trial Court for 
decision of the remaining issues. As the 
case has been decided on a preliminary 
point, we direct that the court-f.e in this 
Court be refunded and that other costs up- 
to-date be costs in ths suit. 

N Appzal allowed. 


s 


161—9 & 19 


(3) 86 Ind. Cas, 696; A I R 1925 Oudh 386; 120 L J 
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MADRAS HIGH COURT 
Civil Appeal No. 571 of 1930 
September 3, 1934 
VARADACHABIAR AND BURN, JJ. ` 
Tus SOUTH INDIAN RAILWAY Co., LT, 
—APPELLANT 
VETSUS 


S. M. BHASHYAM NAIDU Decrassp 


AND OTHERS-~RESPONDENTS 

Contract —Execution of contract put under 
supervision of Engineer whose decision is to be final 
—LEngineer, if discharging judicial functions 
while exercising power—Duty of Court to be 
satisfied he was exercising power judicially—Contract 
fixing rates —Material not available in locality insist- 
ed on being used—Right of contractor for transport 
charges—Profit and loss—Contractor merely entitled 
to reasonable expenses as to one itzm—Considera- 
tions bearing on profits made in a closely 
connecied wttem-—Relevancy. 

Architects or Engineers whose position is made’ 
final in respect of contracts whoss execution 
is put under their supervision are not “arbi- 
trators” inths sensa in which that term is 
used in the Arbitration Act but whether called 
arbitrators or qguasi-arbitrators or by any other 
label, they are, when exercising that kind of power, 
discharging “judicial” functions. Engineers 
placed in that situation, especially when they 
happen to be the employees of one of the con- 
tracting parties, are ina very delicate and em- 
barassing situation, and while on the one hand 
it istrue that the other party is bound by 
a contract into which he has entered with his 
eyes. open, -knowing that finality is attached 
to the decision of an employes of the other 
side, that party is entitled to insist that that 
person should have acted judicially with a full 
realisation of the responsibilities of his position 
in dealing with a matter of that kind. The 
procedure followed by a person exercising such 
a power is important as indicating whether in 
ths particular instanc2 hs intended to acs only 
asa servant of one of the contracting parties cr 
jn the conscious exercise of the powers conferred 
on him by the special terms of ths agreement. [p. 
68, cols. 1 & 2} i 

[Case-law referred to. 

A Court called upon to hold any expression of 
opinion by such an Engineer in such circum- 
stances final and conclusive between the parties, 
must at least be satisfied that ths person was 
conscious of the fact that he was called upoa to 
exercise that power and was exercising thas 


power with ths ənsə of responsibility. and 
judicial independencs requirel for the pur- 
pose. [p. 68, col. 2.] 


Where the rates have besn fixed on a E 
cular basis and material ofa different kind not 
available in thə locality is insisted on by the 
Engineer, the contractor is justified in claiming 
the extra charge incurred’ for the transport of the 
material. 

Where there isa rate fixel by contract, it may 
bathe profit or loss made by the contractor 
under some other heal ought not to be taken into 
account with a view to vary that rate, but 
where, the contractor is merely entitled t> reaso.- 


able expenses under a particular head not 
covered by contract, considerations bearing upon 
profit made by him under a closely connected 


item of work are quite legitimate and rele. 
vant, [p. 70, col, 2,] 
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C. A. against the decree of the Court 
of the Subordinate Judge of Trichinopoly 
in O. S. No. 13 of 1929. 

Mr. T. R. Venkatarama Sastri for Messrs. 
King and Patridge, for the Appellant. 

“The” Advocate-General and Mr. K.G. 
Srinivasa Ayyar, for the. Respondents. 

Judgment.—This is an appeal by the 
South Indian Railway Company, wherein the 
Company object tosome of the items which 
haye been allowed by the lower Court, out 
of the claim made by the plaintiff on the 
basis of a contract between his grandfather 
and the Company, in connection with the 
construction of the Shoranur-Nilambur Rail- 
way. A number of items were claimed, es 
specified in several sub-paragraphs of 
para. 11 of the plaint; some of them have 
been allowed by the lower Court and some 
_ disallowed. In the appeal before us the 
learned Counsel for the Company has argued 
only four items, The contractor has also 
filed a memorandum of objections, taking 
exception to the lower Court's decision in 
respect of two items, namely, those claimed 
in sub-paras. 2 and 4 of para. 11 of the 
plaint. 

The main item in dispute between the 
parties is the one claimed in sub-para. 1 
of para. 11. There is no dispute as to the 
amouni awardable, if the right of the plain- 
tiff to make a claim under this head is 
upheld. The argument has, therefore, been 
mainly directed to the question of the 
plaintiff's right to make a claim under this 
head, on the footing on which he has made 
it. Thisin turn involyes two questions: (1) 
as to the proper construction of the clause 
under which the claim is made, and (2) 
whether the Courl is altogether precluded 
from dealing with the matter by virtue of 
a decision given by the Chief Engineer of 
the Railway, which decision is made final 
by cl. 41 of the agreement. On the first 
question, viz., the construction of the agree- 
ment itself, if it is open to the Court to 
deal with it, we need not say much, be- 
cause the learned Counsel for the appel- 
lant has not seriously contested the view 
taken on that point by the lower Court. 
But as one or two considerations bearing 
upon this questiion of construction will 
also have a bearing upon the second ques- 


tion, viz., as to the finality of the alleged 
decision of the Chief Engineer, it is just 


as well that we say a few words about. 
The difference between the parties is whe- 
ther in respect of certain banks con- 
structed for the Railway, the contractor ig 
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to claim at what are called ‘through’ rates 
from ground to formation level, or 
only at what are described as “sectional” 
rates. There can be no doubt that ac- 
cording to cl. 19 of the specification form 
adopted by the Company, 1909, only ‘sec- 
tional’ rates should heye been provided for. 
But we have the fact that in the present 
case the tender, Ex. A, was made by the 
contractor on a printed form supplied by 
the Company specifically in connection 
with the construction of the Shoranur- 
Nilambur Railway. For whatever reason 
it be, it cannot be denied that this tender 
form hes in several particulars departed 
trom the details set out in the old speci- 
fication of 1909. The tender expressly 
provided for ‘through’ rates in -certain 
cases and ‘sectional’ rates in certain other 
cases, and it has not been disputed thatin 
accordance with the terms of that tender the 
present claim for through rates is justified. 
That tender was accepted by the Company’s 
Agent end after that acceptance, the 
agreement, Ex. B, was entered into between 
the parties. In view of a suggestion made 
in the course of the examination of D. W. 
No. 1 in the Court below, that 
the words ‘through rates’ ought to have 
been struck out and that by mistake they 
have been allowed to remain in the form 
used by the Railway, it is necessary to 
point out that not merely was this not the 
case put forward by the Railway Company 
in the written statement but the reference 
to ‘through’ rates is entered in manuscript 
in the schedule to Ex. B. Hence there ap- 
pears to be no Basis for the suggestion that 
there was any mistake or omission 10 score 
out some clause. With these preliminary 
remarks we may come to the few documents 
which bear upon the question which was 
mainly argued before us under this head, 
viz., Whether there has been any decision 
by the Chief Engineer which by reason of 
cl. 41 of the agreement could be said to 
haye become final between the parties. 


It is necessary to refer only to Ex. 1-A 
KK and II. Ex. 1-A is a circular letter 
addressed hy the Acting Chief Engineer to 
all the Executive Engineers and Assistant 
Engineers working on the Mayavaram- 
Tranquebar Railway,on October 29, 1926. 
The material portions of Ex. l-A are the 
following: 


“Apparently there is some doubt existing about 
the interpretation of this item which reads:—‘Incre- 
ment for additional height or depth over 6 feet with 
éhe sub-items (a), (6) ete..i....... Tae wholg 

í 5 $ 
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section should not be paid at the initial rate 
plus the increment for a bank 18 feet high. The 
printed specification of works, IH Harthwork, para. 


19 is quite explicit on how payments shonld be 
made,” 


Pausing here for a moment, we must point 
out that this apparently had no reference to 
any particular contract bul was a kind of 
insiruction which the Chief Engineer 
thought fit toissue under para. 19 of s.3 
of Exhibit IV befor him. On the terms of 
that provision there is hardly any room for 
doubt. But it will be impossible to con- 
nect Ex. 1-A with the suit contract, not 
only because no claim had been made under 
the suit contract at the date of Ex. 1-A but 
also because the suit contract has not fol- 
lowed the language of Ex. IV in this res- 
pect. The next document Ex. KK is a 
letter, dated December 22, 1926, sent by the 
Chief Engineer to the Executive Engineer 
of the Shoranur-Nilambur Railway. Refer- 
ring to the question of payment for Earth- 
work the Chief Engineer there says. 


“This was discussed with you on the 16th in- 
stant ab Angadipuram, ‘The interpretation to be 
‘given tothe clause, ‘These are through rates from 
ground to formation level’ is, the rates are through 
from ground to formation, 4. e, on the various 
steps, Oto 6, 6 to 9, 9 to 12 and so on, It 
would be absurd to claim that the first 6 feet 
in a bank 9 feet high; cost any more to throw 
up than the 6 feet in a bank 6 feet high. In 
fact it would* be the other way round, as there 
would be less dressing to do in proportion to the 
contents,” 


Here, we must repeat what we have 
said before, in dealing with Ex. l-A, that 
this is a kind of executive instruction 
issued to hisown subordinates before any 
particular claim had been made so far as the 
plaint contract was concerned; and even 
before us, it was not insisted on as amount- 
ing to any decision within the meaning of 
el. 41. 


On behalf of the appellant, reliance was 
chiefly placed upon Ex. JI. There can 
be no doubt that Ex. IL was sent after 
the claim for payment under the suit con- 
tract had been put forward by the contractor. 
But it is important to exemine its tarms 
to see whether it can be regarded as a 
decision within the meaning of cl 41. It 
is admitted that neither Kx. LA nor Ex. KK 
had been communicated to the contractor, 
though, D. W. No. 1 says that, sometime or 
other, in the course of a conversation be- 
tween them, he might have informed the 
contractor about the views stated in this 
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document. In the bill which the contractor 
submitted, the Executive Engineer seems 
to have allowed only a much smaller rate 
as now insisted on by the Company, and the 
contractor, therefore, wrote tothe Engineer 
to say that he is unable to see why his 
claim at the higher rate had not been 
admitted by the Company. (See para. 1 
Ex. D-1). We may, however, mention that 
in a letter dated November 23, 1927, sent 
by the Assistant Engineer in charge of the 
Shoranur-Nilambur Railway to various con- 
tractors including the plaintiff, there 15 a 
statement that the calculations for pay- 
ment for “lif” have been made in accord- 
ance with the Engineer-in-Chief's instruc- 
tion and his decision. The letter then goes 
on to say: 


“I have, therefore, to refer you to cl 41 of 
your agreement and to ask you to call ab the 
office to sign the final measurements and bills in 
full acceptance to enable their being passed for 
payment.” 


It does not, however, appear that any 
further light was thrown on this reference 
to cl. 41 or tothe Engineer's decision, s0 
fer as the information available to the 
contractors went. Soon after the claim 
under Ex. D-1 was made, it would appear from 
the evidence of D. W. No. 1 that the 
Sub-Office dealing with matters-relating to 
the Shoranur-Nilambur Railway was closed 
and all matters relating thereto were dealt 
with by the Chief Engineer himself. So 
far as the record discloses, that appears to 
be the reason why Ex. D-1 was sent up 
to the Chief Engineer for disposal. There 
is nothing either in the documentary evi- 
dence or in the evidence of D. W. No. 1 
to suggest that ib was by reason of any 
request to him to decide a dispute be- 
tween the parties in terms of cl. 41 that 
ihe matter was sent up to the Enginneer- 
in-Chief. All that we find from a note 
(Ex. D-2) on Ex. D-1 is that it was for- 
warded to the Iingineer-in-Chief with the 
statement of remarks by the Assistant- 
Engineer and by D. W. No.1. What those 
yemarks are we do not know as they, 
have not been placed before the Court. 
Tt is admitted by D. W. No. 1 that when 
Ex. D-1 was received by the Chief Engi- 
neer, he discussed the contractor's claim 
with D. W. No. 1, that the contractor 
was not present et the discussion, that 
there was no otber evidence before the 
Engineer-in-Chief except what was con- 
tained in Ex. D-1 itself and that the 
Engineer-in-Chief relied upon bis knows 


68° 
ledge of the ‘works and the | witness's 
knowledge. Under these circumstances, a 


communication was sent to the contractor 
giving the answer of ihe Engineer-in- 
Chief to the claim made in Ex. D-1. That 
is Ex. II. In respect of the claim now in 
question, it states, in para. 1, that 

“The measurements for lift recorded inthe final 
measurements are in accordance with the agree- 
ment and specifications and as per my instrucions 


on the subject and payment in the manner claiaed 
by you ìs inadmissible.” 


There is a note, mared Ex. II-A in the 
case, dated’ February 14, 1928, which pur- 
ports to be anote by D. W. No. 1 sending 
up the draft of Ex. II to theChief Engineer 
for approval and signature. It is sug- 
gested on the plaintiff's side, that Ex. H 
has really been prepared by D. W. No. 1 
himself and sent on in the ordinary course 
with the signature of the Engineer-in- 
Chief like any other office communication. 


Defendant Witness No, 1, would, however, — 
drafted Ex. Il under in-. 


state that he 
structions given to him orally by the Chief 
Engineer. It does not seem to us very 
material whether the draft was made in 
one way or the other. The real question 
for decision is whether in sending Ex. II 
the Chief Engineer could be held to have 
acted with the consciousness that he was 
disposing of the matter under cl. 41 of the 
agreement, 

Our attention has been drawn to several 
cases dealing with the position of archi- 
tects or Engineers whose decision 1s made 
final, in respect of contracts whose execu- 
_ tion is put under their supervision. It is 

not necessary to refer to them in detail. 
There has no doubt been a consensus of 
opinion that they are not “arbitrators” in 
the sense in which that term is used in 
the Arbitration Act, but all the cases re- 
cognise that, whether called arbitrators or 
quasi-arbitrators or by any other label, 
they are when exercising that kind of 
power discharging “Judicial” functions. 
Decisions of the Privy Council and of the 
House of Lords particularly empbasise that 
Engineers placed in that situation, especi- 
ally when they happen to be the employees 
of one of the contracting parties, are in 
a very delicate end embarrassing situation, 
and while on the one hand it is true that 
the other party is bound by a contract 
into which he has entered with his eyes 
open, knowing that finelity is attached to 
the decision of an employee ofthe other 
side, that party is entitled to insist thet 
that person. should have acted judicially 
with a full realisation of the responsi- 
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bilities of his position in dealing with 2 
matter of that kind. We are not now call- 


.ed upon to define the extent of formal 


procedure which should be adopted by a 
person exercising such a power; but the 
procedure followed by him is at least 
importent as indicating whether in the 
particular instance he intended to act only 
es a servant of one of the contracting 
parties or inthe conscious exercise of the 
powers conferred cn him by the special 
terms of the egreement. This aspect of 
the question is adverted to by their Lord- 
ships of the Privy Councilin Bombay Burmah 
Trading Corporation, Lid. v. Aga Mahomed 
Khaleel Shirazi (1), ana by the House of 
Lords in Hickman & Co. v. Roberis (2), 
and Bristol Corporation Vv. John Ad. 
Co. (3). Two other cases referred to by the 
Jearned Counsel for the appellant, namely, 
Sievenson V. Watson (4), and Chambers v. 
Goldthrepe (5), are not much in point. 
with the question how far an 
acting under such 
circumstances can be held liable for negli- 
gence. It is one thing to say that he will 
not be liable for negligence but quite an- 
other thing tosay whether he could be 
held to have acted judicially or not, in a 
particular matter. For instance, an eward 
may be void owing to the fact that cer- 
tain well-anderstood rules have not been 
complied with but, all the “same, the 
arbitrator mey not be lable in damages, 
We, therefore, think that these two cases 
really do not throw any light on the ques- 
tion for decision. 

Taking it, then, that a Court, called 
upon to holt any expression of opinion 
by such an Engineer in such circumstances 
final and conclusive between the partiés, 
must at least be satisfied that the person 
was conscious of the fact that he was 
ealled upon to exercise that power and 
was exercising that power with the sense of 
responsibility and judicial independence 
required for the purpose. We have given 
our best consideration to the circumstances 
here and we see no reason to differ from 
the lower Court in the view that it took as 
to Ex. If. The evidence does not show 


(1) 34 M 453; 12 Ind. Cas. 44; 38 I A 169;15 0 W 
N 981; (1913) 2M W N 111; 10 M L T 150; 13 Bom. 
I l4 C LJ 326; 8A L J 1208; 21M L J 1110 
(PC. 

(2) (1913) A C 229; 82 LJ K B678. 

(3) (1913) A O24); & LIK B 684; 20TLR 360; 
108 LT 434. 

(4) (1870) 4 CP D 148; 48 L J O P 318 27 W R 682; 
40 L T 485. i 

(5) (1901) 1 QB D 624; 70 LJ KB45:17 TLR 
304; 49 R 401, B4 LT 444, 


1936 


that the Chief Engineer was at all con- 
scious of the fact that the contract in 
this case differed in very important par- 
ticulars from the printed specification in 
the Company's standard Book (Ex. IV), 
Paragraph 1 of Ex. H; already quoted, only 
states that the measurements have been 
prepared in accordance with the Engi- 
neers instructions on the subject and. it 
is difficult to read it as importing a fur- 
ther decision that these instructions are 
right, in view of the terms of the parti- 
cular contract. Itis from this point of 
view that we attach particular significance 
to the fact that the contractor had not 
been heard at all before Ex. IL was sent. 
It isone thing to say that he agreed to 
abide by the decision of a person who 
might nave pre-formed views in the mat- 
ter; but it is a different thing to say 
that these pre-formed views must bind 
him merely because they ere reiterated 
in a subsequent letter before he has had 
any opportunity to persuade the Engineer 
in favour of his own contention. For 
these reasons we are unable to hold that 
Ex. IT falls within the terms of cl. 4189 
as to preclude the Court from putting its 
own construction on the suit contract and 
giving to the contractor what he is un- 
doubtedly entitled to underthis head under 
the terms of his contract. 

The next head of claim objected to in 
the appeal- is that stated in sub-para. 7 
of para. llof the plaint. Under the terms 
of the contract, a certain rate was pro- 
vided for, on the . basis; that construction 
should be made “in lime mortar.” Be- 
sides general provisions entitling the En- 
gimeer to insist that materials of good 
quality should be used, there are two ex- 
press provisions in Ex. IV which are 
relevant to the present question : 

(1) Lime must be fiom kunkur, shells or lime 
stone approved by the MJingineer-in-charge and 
free from dirt and impurities; shell lime is not 
to be used for bridges and wet foundations if 
good kunkur lime is procurable, but when used, it 
must be mixed with surkhi and not sand,” 

“(2) mortar for bridge work will usually consist of 
two measures of kunkur lime t> tnree maasures of 
sand or one measure of stone or shell lime to one 
measure of sand and one measure of surkhi. The pio- 


portions of surkhi and sand required must depend on 
the quality of the lime and should for each descrip- 


tion of kunkur be aetermined by experiment, the- 


chief aim being to obtain a first class hard setting 
mortar.” 


The evidence in the case shows that for 
some months after work under the suit 
contract commenced, shelllime and surkhi 
alone were being used. Itis also admitted 
that kunkur is not available in. the locality 


+ 
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and had to be brought about 65 miles by 
train and 20 miles by cart to the work spat, 
From Bis. O it appears that in June 1925, 
Mr. Hurtle, the Executive Engineer then 
in charge of the construction, decided that it, 
would be preferable to use kunkur lime 
for mortar for bridge work. Exhibit O 
then goes on to say: 

“RM. ©. (i. e Railway Material Concession) 
notes will be issued for this purposes. Since the 
use of shell lime involves carting from the Rail- 
way stations, it would not involve extra cost to 
import kunkur lime stones.” . 

The present claim is in respect of a sum 
of about Rs. 8,000 representing the cost of 
transporting the kunkur ime from Coimba~- 
tore or Sulur to the work spot; and the 
contention on behalf of the -appellant is 
that as the specifications show that the 
Company's Engineer could have insisted 
upon the use of shell lime or kunkur at 
‘his choice, it was the contractor's duty 
to have provided for alternative rates if 
he so desired and as he had not done 
so, he cannot claim extra rates because 
he had to bring kunkur from a distance 
We do not think that this is a reasonable 
jnterpretation of the contract, in the light 
of the provisions already quoted from 
Ex. IV. The contractor was justified in 
expecting that he would be called upon 
to use only that kind of mortar which 
could be made of materials procurable at 
or near the work spo: This is the clear 
implication of the passage already quoted 
from Ex. IV. No doubt, 1f the Engineer 
wanted some other material to be used, 
the contractor could not decline to ‘use 
such material; but the point is whether, 
when using such other material as may be 
required by the Engineer, the contractor 
is bound by the rates at waich he had 
tendered. If the reasonable interpretation 
of the arrangement is that these rates were 
fixed on the understanding that good 
quality of lime available at or near the 
spot isto be used, the mere fact that the 
Engineer prefers some other kind of mor- 
tar would not justify the Company in 
claiming that the contractor must accept 
the low rates whatever the cost to him 
may be of bringing the new kind of 
material. It is one thing to say thet he 
is bound to supply the material which the 
Engineer asks for, but quite a different 
thing to say that he is bound by the 
rates at which he had tendered when the 
understanding must have been that the 
rate was fixed on the basis of local lime 
being used. There is also uncontradicted 
oral evidence in ,the case that, when the 
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Engineer desired kunkur lime to be used, 
the contractor brought to his notice, the 
excessive cost of transport and that he was 
promised to be paid therefor. Wedo not 
meen to say that if, ona matter covered 
by the agreement, the Engineer. went 
out of his way to promise a “higher pay- 
ment, the Ccmpany would be bound there- 
by. But the terms of Ex. O and the 
evidence relating to the promise made 
by the Engineer only go to confirm the 
interpretation that we put upon the agree- 
ment that the rates had been fixed ona 
particular basis end if material of a differ- 
ent kind not available in the Iccality 
was insisted on by the Engineer, the 
contractor was justified in claiming the 
extra charge incurred for the transport 
of the material. The appeal, therefore, 
fails in respect of this claim also. 


The third item argued against in the 
appeal is a comparatively small one, a sum 
of about Rs. 359, claimed in sub-para. 6 
of para. 11 of the plaint, for what is 
described as the cost of putting up bal- 
last walls. Under this head, the plaintiff 
claimed at the rate of Rs. 16 per 100 linear 
feet. The Company in the first instance 
refused to pay anything but later on 
agreed to pay at Rs. 6. The learned Judge 
has now awarded at the rate of Rs. 10. 
It would appear from the evidence of 
P. W. No.3 on the one side and D. W. 
No.1 on the other that this item is not 
covered by the contract and what the 
plaintiff claim and was entitled to was what 
may be described as ‘reasonable’ cost of 
the construction. Reliance was placed on 
behalf of the Company on Ex. VU, the 
agreement entered into by P. W.No. 3 
for executing similar work at the rate of 
Rs. 6 per 100 linear feet. It is no doubt 
pointed out ihat he hed the benefit = 
carriage of the stones by a ballast trai 
of the Company and ouY attention has le 
been drawn to a letter’ in which ıt is 
stated thet ihat wall wes not satisfactorily 
executed by P. W. No. 3. But this does not 
show whether the rate fixed was not a 
proper vate. Defendant Witness No. 1 has 
given detailed evidence to show that while 
there was ən alteration by which this 
system of ballast walls was introduced, 
it also involved considerable reduction 
in the quantity of material which the con- 
tractor ought to usefor ballast and that by 
reason of “this system of putting up ballest 


walls, the cost incurred by the contractor . 
for putting up ballast walls was greatly. 
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reduced. He pointed out that the contrac- 
tor had nevertheless been paid for the bal- 
last at the full rates originally -stipulated 
for and ifthe reduction in the costin 
respect of ballast is taken into account, 
the contractor has been quite amply cem- 
pensated by the award cf Rs. 6 made by 
the Company under this head. The learned 
Judge has not refused to accept this ex- 
planation given by D. W. No.1. In fact 
D. W. No. i has not been seriously cross- 
examined on the point, but he learned: 
Judge thinks that the fact ofthe contrac- 
tor having made profit under some other 
head ought not to be taken into account at 
all in dealing with this item. Weare un- 
able to agree with this view. Where there: 
is a rate fixed by contract, it may be the 
profit or loss made by the . contractor under 
some other head ought not to be taken into 
account with a view to vary that rate, but 
where, as already pointed out, the contrac- 
tor is merely entitled to reasonable expen- 
ses under a particular head not covered by 
ecniract, consideraticns bearing upon profit 
made by himundera closely connected 
item of work are quite legitimate and re- 
levant. Even the learned J udge does not 
say that, if this was taken into account, the 
rate of Rs. 6 per 100 lincar feet awarded 
by the Company is wrong or inadequate. We 
therefore disallow the amount of Rs. 359- 
and odd which the Subordinate Judge 
has allowed under this head with the int er- 
est accrued thereon. 

The last item to which exception is taken 
on bebalf of the appellent is the amount 
allowed by way of interest. It was scarcely 
disputed that the plaintiff was entitled to. 
interest frcm the dete of his notice and that. 
is-all that the lower Court hes swarded. It 
wes, contended that the rate of 12 per cent. 
per nnum wes unduly high. It is well 
known that about 1927-1928, the period to 
which the claim relates, the ruling rate of 
interest was fairly high. Further, there is 
pesitive evidence inthe case that the con- 
tractor had borrowed at even higher rates of 
interest then the rate allcwed by the lower 
Court. We therefore see no reason to in- 
terfere with the award of interest which the 
learned Judge hes made. 

' The memorandum of objections relates, 
first, to sab-para. 2 of pare. 11 of the plaint. 
It would appear that some ‘bund’ which 
the contractor put up in the course of con- 
struction end a portion of the.‘bank’ put up 
by him were washed away by what, the evi-- 
dence shows, were „extraordinary. floods. 
For the bank as subsequently. put. up by.. 
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him he has been duly paid. The question 
now before us is whether in respect of the 
bank washed away by the rains the con- 
tractor is entitled to payment or not. The 
claim in respect of the ‘bund’ is not pressed 
before us. The learned Judge has disallow- 
ed this claim on two grounds: (1) that on 
a proper construction of cl. 15 ofthe zeree- 
ment, the loss should be borne by the: con- 
tractor, and (2) that the general scheme of 
the contract is that the Company should 
pay only for the completed work and any- 
thing that may happen before completion 
does not concern the Company. We think 
that on both these grounds the learned 
Judgeis right. The learned Advocate- 
General who appeared for the respondent 
admitted that his client’s claim under this 
head is not covered by any particular pro- 
vision in the contract but he argued that it 
must be taken to be implied in the language 
of cl. 15. The clause consists of two pro- 
visions (1) that in the event of damage or 
if any imperfection should come to light, 
the same should be made good by the con- 
tractor; (2)itthen goes onto say that if 
the contractor does not so make it good, the 
Engineer can getit done and recover the 
‘extra expenses’ from the contractor. The 
contention of the learned Advocate-General 
is that the expression ‘extra expenses’ here 
merely means the difference between the 
contract rate and any higher rate that the 
Company's officers may be obliged to pay 
for employing labourers of their own. We 
are not by any means satisfied that this is 
the correct construction ; but it does not 
seem to us necessary to express any definite 
opinion as to that. The present contingen- 
cy really falls under the first part of cl. 15, 
and its natural interpretation is that when 
the contractor is called upon to make good 
the damage he must do so at his own ex- 
pense. This is made clem by the fact that 
the same clause provides for imperfection 
as well. It would be rather strange if, 
when. the contractor iscalled upon to 
right an imperfection in the work executed 
by him, the Company should pay him for it. 
Having regard to the general schemes of the 
contract it is obvious that cl. 15 has been ex- 
pressly putin because something might 
happen before completion and, as the con- 
tractor is to be paid only with reference to 
the completed contract, a special provision 
of this kind was considered necessary. We do 
not, therefore, think that the lower Court 
was wrongin disallowing this head of 
claim 

The only otherclaim included in the 
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memorandum of objections relates to that 
Stated in sub-para. 4 of para. 11 of the plaints 
it would appear that there are thres ways 
in which earth required forthe banks may 
be obtained, namely, from burrow pits, or 
directly from cuttings, or from earth stored 
from previous cuttings. The claim now 
made isin respect of costs said to have 
been incurred for ‘dressing earth directly 
token from cuttings and used to form 
banks. In the tender made by the contrac- 
tor there was a general provision for 
Rs. 3 per 1000 cubic feet for dressing earth 
used from cuttings. But when the con- 
tract came to he executed, there was a 

eliberate alteration made in manuscript 
and initialled by the contractor, confining 
the allowance lo earth already stored from 
cuttings and instead of the word ‘dressing’ 
the words ‘loading and unloading’ were 
substituted ; the rate was also changed 
from Rs. 3toRs. 4. In view of the cir- 
cumstances we are unable to agree that 
thisclaim should be treated as one left 
unprovided for by oversight. Thouzh the 
tender was made in general terms, the 
compensation or payment is deliberately 
restricted to a particular class of cases and 
it seems only reasonable to infer that no 
payment was intended to bs made in - the 
other class of cases. Reference was made 
to a statementin the evidence of one of 
the plaintiff's witnesses tothe effect that 
a claim under this head was orally pro- 
mised to be satisfied, by the then Engineer, 
Mr. Hurtle, and the learned Advocate- 
General commented on the fast that though 
tha Engineer is still in the Company's 
services ha has nat been examined to eon- 


tradict ths statement; we do not attach 
much importance to this circumstance 
because, even taking it thatha had made 


some such promise, there is nothing to show 
that he had the power to bind the Company by 
making a promise in respect of a matter 
which, on our reading of the agreement as 
above stated, is intentionallynot provided 
fur in the contract. We, therefore, confirm 
the lower Court's decision in respect of this 
head of claim also. 


In the result the decree of the lower Court 
will be modified only by reducing the 
amount awarded in respect of the ballast 
walls to Rs. 6 par 100 linear feet. Pro- 
portionste interest will also be deducted 
from the decree amount. As the appeal has 
substantially failed, we direct that the appel- 
lant shall pay the costs of the respondents in 
the appeal, and the respondents will pay the 
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appellants costs on the memorandum of 
objections, 

A fN. Decree modified 





LAHORE HIGH COURT 
Second Civil Appeal No. 1965 of 1934 
May 16, 1935 
DALIP Sines AND BECKETT, JJ. 
MATHELA AND OTHERS—ÅPPELLANTS 
VETSUS 
SHER MUHAMMAD— RESPONDENT 

Limitation Act (IX of 1908), s. 12— Lahore High 
Court Rules and Orders regarding application for 
copies of record—Rules complied with— Copying Agent, 
whether agent of applicant or Court—“Time re- 
quisite’, meaning of. 

The Copying Agent does not remain the agent of 
the applicant but is the agent of the Court, when 
an applicant for a copy of judgment and decree 
complies with the rules framed by the High Court 
regarding the application for copies of records. Abdul 
Rahim v. Chet-Ram Amar Nath (1) and Ashiq Hus- 
sain v. Ali Bakhsh (2), explained. 

The words “time requisite” s. 12, 
Limitation Act, mean simply the time re- 
quired by the appellantto obtain a copy of the 
decree assuming that he acted with reasonable prom- 
ptitude and diligence. The time requisite for 
obtaining a copy isthe shortest time during which 
acopy could have been obtained bythe appellant 
and it nas nothing todo withthe amount of time 
spent by him in obtaining the copy which he chooses 
to file with the memorandum of appeal. Thirumala 
Reddi v. Annavema Reddi (3), dissented from. Pra- 
matha Nath Roy v. William Arthur Lee (4), followed. 

S. C. A. frcm decree of the Additional 
District dated July 
13, 1934. 

Mr. J. L. Kapur, for the Appellants. 

Mr. Nawal Kishore, for the Respondents. 

Dalip Singh, J.—A preliminary objection 
was raised in this second appeal that the 
appeal before the District Judge was barred 
by limitation. The facts alleged were that 
ihe appellants applied for copies of the trial 
Cout’s judgment and decree ‘at Jhang cn 
February 16, 1933, but only deposited Rs. 5 
on March 20, 1933. Copies were supplied 
on March 22, 1933. The limitetiou, there- 
fore, for filing the appeel expired on Mareh 
8, 1933, but the appeal was not filed until 
March 28,1933. The appellants had also, 
ececrding to the respcndents, <pplied for 
copies at Chiniot, where the judgment had 
been delivered, cn Febuary 27, 1933. The 
copy was reaay on Februasy 28, and wes 
actually delivered on March 6, 1933, on pey- 
ment of Rs. 9-3-0. It was contended that 
the ¿ppeal was therefore time-barred on 
both these grourds. The District Judge 
had not deait with the point of limitation. 
The Counsel for the appellants asked for 
time which was allowed. The case has 
come up before us again. 

Reliance has been placed by the respon- 


in 


Judge, Lyallpur, 
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dents on a ruling reported in Abdul Rahim 
v. Che: Ram Amar Nathi(1), a ruling by 
myself sitting asa Single Judge. That ruling 
appears to have been arrived at with 
reference to the old Rules and Orders of the 
Chief Court, Vol.3,r. 4 (iv). Under the 
rules, 2s they stood at that time, the appli- 
cations for copies of the records of any Civil 
Court not otherwise provided for, 2. c. of 
Courts other than Divisional Court and 
Courts of Small Causes and Courts of Canton- 
ment Magistrates had to be made at the 
headquarters of a District to the Judicial 
Officer appointed by the Deputy Commis- 
sioner in that behalf, and if the Court copy 
of whose judgment end decree was requir- 
ed, was situated eta distance cf more than 
10 miles from the headquarters of the Dis- 
trict, to the Presiding Officer cf such Court. 
The application in that case was actually 
made to the Copying Agent who ascertain- 
ed the complete fees payable from the 
Court and after these had been duly depo- 
sited, en application wes mede to the Court 
for a copy of the record required. It was in 
these circumstances that the principle laid 
down in Ashiq Hissain y Ali 
Bakhsh 9 ind. Ces. 381 (2), a 
Division Bench ruling of the old Chief 
Gout wes held to cover the case and it wes 
laid down thet the Copying Agency in these 
circumstances could only be regarded as an 
egent of the applicant and not as an agent 
of the Court. Since then the Rules and 
Orders have changed and it appears now 
that the litigant requiring such a copy may 
apply to the Court which passed ihe decree 
ifit is more tkan 10 miles from the head-- 
quarters end such Court may supply the 
ecpy required if it can do so within 10 days 
of ihe parsing of thefinal crders, ctherwise 
the application hes to be meade tothe person 
eppointed by the Deputy Ocmmissioner tore- 
ceive such applications; cneof these persons 
being the Copying Agent in charge of the 
Sadar Ccpying Department at keadquart-. 
ers. As the judgment in this case was 
dated Februay 3, end the application 
wes made cn February, 16, i.e. more than 
10 days efter the final ordeis had been 
passed, the epplication wes correctly made 
io the Sadar Copying Depertment. The 
rules now ¿lso required thet where it is 
impcssible to ascertain the amount of copy- 
ing fees required, a deposit of Rs. 5 is to be 
teken frcm tke epplicent end heistobe | 


(1) A I R 1928 Lah. 16; 104 Ind. Cas. 586; 28P LR 

05. 

(2) 9 Ind. Cas 381; 61 P L R 1911; (189 PWR 
1911. 
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informed of the total amount required. 
Whenever this is ascertained, on payment 
of the total amount, if any, over and above 
Rs. 5 deposited, the preparation of copies 
is taken in hand and copies delivered when 
they are ready. If these rules are duly 
complied with, it appears to me difficult to 
hold that the Copying Agent then remains 
the agent of the applicant and nət the 
gent of the Court. 

In the present case the applicants paid no 
deposit. There is an affidavit, however, 
that his agent enquired as to what the 
amount of the copying fees would be and 
was told that, as the requird record had not 
come from Chiniot, the total amount due 
could not be ascertained. There is nothing 
to show when the record did arrive from 
Chiniot, but it appears that when the de- 
mand was finally made for the full amount 
to be paid in, the applicants did so without 
any undue deley on March 20, 1933. It is, 
therefcre, unnecessary 
the-absence of the deposit of Rs. 5 required 
by the rules in such a case should make 
the period from February 16, to 
March 20, deductible ês of right from the 
time: fixed for the limitation of the appeal 
or whether it should be allowed tc the 
applicant under s. 5, Limitation Act. No 
ectual delay appears to have occurred by 
rescon of ihe absence of the deposit of Rs. 5 
and in the circumstances, if this were the 
only objection, I would be prepared to 
extend the time under s. 5, Limitation Act, 
but the other objection taken has more 
force. 

The appeal isa joint appeal filed on be- 
half of Mathela and his two brothers, 
Muhammad alias Mammun and Nura. Tt is 
stated thet one Wazir Chand was Mukhtar 
for Mohammad, and Nura by a duly execut- 
ed power of attorney. He does not appear 
to have been a Mukhtar for Mathela. The 
«pplication made at Chiniot, however, by this 
Wazir Chand purports to be made on behalf 
of all ihe three. At any rate, as itis joint 
eppeal, it must be taken to have been made 
on behalf of two ofthe appellants. The 
affidavit. of Mathela proceeds that after 
these copies hed been duly obtained, 
Wazir Chand andthe three brothers fell 
cut over some claim made by Wazir Chand 
for moneys due to him, and therefore Wazir 
Chend refused to give them the copies and 
they were obliged to proceed with the 
application made at the Sadar headquaters 
on February 16, which has already been 
referred to.. The facts stated in the affi- 
davit itself would show that Wazir Chand 
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was correct in describing himself as mak- 
ing the application on behalfof all the 
brothers, but as pointed out, Idoubt if 
this makes any difference, as the appeal 
is ajoint appeal on behalf of all. In 
such circumstances the. Counsel for the ap- 
pellants concedes subject to a contention 
noted later that he would only be entitl- 
ed to deduct the period employed in 
getting the second batch of copies 
under s. 5, Limitation Act. He did not 
seriously press the contention that he was 
entitled £s of right under s. 12, except in 
the case of Mathela. Now s. 5 might very 
well hive applied assuming that the facts 
alleged by the. appellants were correct, 
but in the first place it seems to me that 
it was necessary to make a full disclosure of 
these facts in theappeal, which was ac- 
tually filed before the District Judge, 
and exemption should have been claimed 
on the ground above alleged. The appel- 
lants did nothing ofthe kind and it was 
only when the respondents took the objec- 
tion and put in en afidavit that the ap- 
pellants proceeded to put in a counter- 
affidevitin which they made some mention 
of the facts which have now been sapport- 
ed by a further affidavit before us. 
Assiming allthis, however, to have been 
done, in the second place if seems to me 
thet inthe circumstances the appellants 
shovld account for every daythat passed 
after March, 22, when the copies 
were obtained, op to March 28, when 
the appeal was-filed. It appears that they 
had already engaged Counsel for the pu- 
pose of the appeal, and there could not 
therefore beany, necessity for the delay 
of 5 daysin filing this appeal. No ela- 
borate grounds of appeal were either 
necessary or were taken. It seems to me, 
therefore, that the appellants have failed 
to account for this delay and are not 
entitled to have the time extended under 
the provisions of s. 5, Limitation Act. 
The Counsel for the appellants has, 
however contended that they are entitled as 
ef right under s.12, to deduct the time 
which was spentin obtaining the copies 
which were obtained et Jhang, indepen- 
dent of the fact that they had obtained’ 
other copies at Chiniot. For this pro- 
position herelieson a Full Bench ruling 
of the Madras High Court reported in 
Thirumala Reddi v. Annavema Reddi (3). 
That ruling no doubt. supports the pro- 
(3) 57 M 560; 149 Ind. Cas. 172; A IR 1934 Mad. 
306: 66 M L J 687; 39 L W 559; 6 R M 605; (1934) M 
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position, that the time requisite under 
s. 12, Limitation Act, is the time 


requisite forthe purpose of obtaining the 
copy of the judgment and decree which 
is filed along with the memorandum of 
appeal. With the greatest deference to 
the Judge, who decided that case, Iam 
unable to see why these words should be 
read into the section. The section, in 
cl. 2, leys down that in computing the 
period of limitation the time requisite for 
obtaining a copy of the decree appealed 
from shall be excluded. I əm unable to 
gee why the word “a” should be read as 
“the copy ofthe decree filed with the 
memorandum of appeal.” To the contrary 
in Pramatha Nath Roy v. William Arthur 


Lee (4), a Privy Council ruling, it was: 


Pointed out that the words “time, requisite” 
meen simply the time required by the 
appellant to obtein a copy of the decree, 
assuming that he acted with -reasonable 
promptitude and diligence. It appears to 
io meto follow from that the time re- 
quisite for obtaining a copy is the shortest 
time during which a copy could have 
been obtained by the appellant and that 
it has nothing to do with the amount of 
time spent by him in obtaining the copy 
which he chooses to file with the memor- 
andum ofappeal. No doubt in all ordinary 
cases the fact, that the appellant spent a 
certain amount of time in obtaining a 
copy of the judgment and decree appeal- 
ed from, might be taken in the absence 


of anything tothe contrary t0 be the time . 


requisite for obtaining a copy of the judg- 
ment and decree, hut in this case it ap- 
pears clear to me that the time requisite 
for obtaining a copy was the time spent 
by them in obtaining 4 copy 
which would be either two days, 27th and 
28th, or.at the most eight days from 
February 27, to March 6, when the 
copy was delivered. It is clear that even 
if these eight days are allowed to them 
the appeal would be barred by time. 
Respectfully therefore, dissenting from 
the Madras ruling, I would hold that the 
appellant’s appeal before the District 
Judge was barred by time 
ground has been made by 
chould be extended, under the provisions of 
s. 5, Limitation Act. I would therefore 
dismiss the present appeal with costs. 
Beckett, J.—I agree. ; 
N. Appeal dismissed. 
(4) 49 C 999; 68 Ind. Cas. 900; AIR 1922 P O 352; 
491 A 307; 31M L T 193; 4 U PLR (P C) 103; 43 
M.L J 765; 27 O W N 156; 21 A L J 118; 37 CL J £6; 
18 L W 56; (1923) M W N 526 (P O) 
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CALCUTTA HIGH COURT 
Death Reference No. 4 and Appeals Nos, 160 
and 161 of 1935 
January 10, 1936 
LokrT-WILLIAMS AND NASIM Att, JJ. 
BENOYENDRA CHANDRA PANDEY AND. 
ANOTAER-—ACOUSED—APPRLLANTS 
VETSUS 
EMPEROR—Opposits PARTY 


Criminal trial—Hvidence—Duty of Court to ex- 
clude evidence of doubtful or remote relevance 
—Jury trial—Misdirection ~Held, that there was 
misdirection—Onus of proof in criminal - cases— 
Statement in charge that accused have failed 
to give explanation of facts adduced against 
them -Whether amounts to misdeirection—Decision 
of case not turning upon veracity of witnesses 
-High Court, if can draw inference from facts 
—Sentence—Referznce and appeal— Delay in pre- 
paration of paper books and detention of accused 
~HE fect of, in considering sentence—Criminal Pro- 
cedure Code (Act V of 1898), ss. 374, 418, 423— 
Death sentence-Appeal on facts and law—Main- 
tainability -Reference under s. 374-—Duty of High 
Court—Penal Code (Act XLV of 1860), ss. 120-A, 
302—Charges under— Express proof of conspiracy, 
if necessary—Nature of evidence required—Proof of 
case should not depend on absence of explanation 
by accused. 

When considering the question of admissibility, 
the Court should lean always in favour of the 
accused, and exclude all evidence tendered by 
the prosecution which is of doubtful or remote 
re‘evance, [p. 79, col. 2.] 

Where in a trial by jury, the Judge in his charge 
omitted to remind the jury that: statements attri- 
buted to individual accused would not be eyi- 
dence against the other accused in the event of 
the jury finding that individual not guilty and 
also repeatedly stated tne case for the prosecu- 
tion and the arguments advanced in support of 
it, without clearly pciating outto the jury those 
parts of it which were not supported by evidence, 
or depended merely upon glosses upon evidence and 
further stated that one of the accused was safier- 
ing from venereal diseas3 while there was no 
such evidenc2, and with regard to certain 
anonymous petitions told the jury that evidence 
given on oath was of much greater value than 
statements made by unknown persons in anony- 
mous petitions, when there was nothing to show 
that the statements were made, whereas he ought 
to have toldthem that this evidence, which had 
been improperly admitted, was of no value, and 
directed them to reject it as irrelevant and referred 
to contents ofother inadmissible and irrelevant 
dccuments, and repeatedly drew the jury’s attention 
to the fact that the accused had failed to give 
any explanation of facts adduced in evidence’ 
against them: 

Hetd, that these amounted to misdirections or 
non-directions, and as the onus of proof in crimi- 
nal cases never shifts to the accused, and they 
are under no obligation to prove their inno- 
cence or adduce evidence in their defence or to 
make any statement, .the Judges remarks 
amounted to misdirection and if the Judge intended 
to make such remarks, it was undoubtedly his 
duty firstto give the accused an opportunity of 
explanation by drawing their attention specifically 
to the evidence upon which the Judge relied, 
Woolmington v. Director of Public LProsecutiong © 
(1), referred to. [p. 80, col. 2.] 
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. Held, also that none of those errors were more 
than comparatively minor blemishes on what was 
otherwise a careful and very able charge, and 
a masterly exposition of intricate evidence at the 
end of long and difficult trial, and as the decision 
in the case did not really.turn upon questions 
about the veracity of witnesses or upon the finding 
of doubtful facts, but upon the question as to what 
inference is to be drawn from well-established facts 
abouf the existence of which there was no 
reasonable doubt, the High Oourt in ap- 
peal was at least as well, if not better, quali- 
fied than the jury to draw the necessary infer- 
ence. [p. 80, col, 2.| — 

‘Where in an appeal and reference from a death 
sentence, there is a delay of four months in get- 
ting the paper book ready, the delay is un- 
reasonable requiring explanation and where due 
tothe delay and the intervention of the long 
vacation, the accused have remained under sen- 
tence of death for ten months, the High Court 
will take this fact into consideration along with 
other facts and circumstances in reducing the 
capital sentence: 

“Held, that the sentence of death should be re- 
duced to one of transportation for life. 

.In cases where the appellants have been sen- 
tencedto death they have in the High Oourt an 
appeal on matter of fact as well as of law. In dis- 
posing ‘of a reference under s. 374, Criminal Pro- 
cedure Code, and the appeals by the persons 
sentenced to death, the High Court is, therefore, 
obliged to come to their own independent conclu- 
sions as to the guilt or innocance of the accused 
independently of the verdict of the jury or of the 
opinion of the Judge, In these cases the ques- 
tions of misdirection are of less importance. But 
though the High Court is not bound by the verdict of 
the jury, they will attach greatest possible weight to 
the verdict of the jury if it answers a reasonable 
test. Queen-Eimpress v. Chatradhar (18), Gul Khon 
yv: Emperor (19), Emperor v. Panchu Sheikh (20) and 
congener v. Ashraf Ali (21) relied on. [p. 84, col, 


In disposing of araference under s, 374 of 
the Code and the appeals by the accused, the 
High Court is bound to satisfy themselves by 
. going through the evidence whether the accused 
have been rightly convicted, but in doing so they 
must attach considerable weight to the verdict 
of the jury. If after examining the evidence 
which is admissible in law they find even with- 
out any opportunity cf hearing witnesses and 
seeing their demeanour, that certain facts emerge 
from the evidence as proved beyond reasonable 
doubt and the decision in the case depends 
upon ; inference to be drawn from these proved 
facts, they are not bound to order a re-trial. 
When, however, the evidence cannot be properly 
weighed by the Court without hearing witnesses 
and seeing their demeanour in the witness-box 
and they are not in a position tosay whether 
the facts from which inferences are to be drawn 
are true or false, re-trial should be ordered. [p. 
81, col. 2.) 

It is true that the proof of a case against the 
prisoner must depend for its support not upon 
the absence of any explanation on the part 
of the prisoner himself but from the positive 
alternative evidence of his guilt that is given 
by the Crown. It is not, however, an unreasonable 
thing and it daily occurs in investigation 
both civiland criminal that ifthere isa certain 
appearance made against a ‘party if he is involved 
by- the evidence. in-a state of considerable sus- 


picion he js called upon for his own sake and 
his own safety to state and to bring forward 
the circumstances whatever they may be which 
might reconcile such suspicious circumstances with 
perfect innocence. Ragina v. Frost (24), relied 


“on, [p. 85, col, 1.] 


‘In acharge of conspiracy to commit murder and 
murder, it is not necassary that there should be 
express proof of conspiracy. It is not necessary to 
prove that two or more persons came together and 
actually agreed in terms to have the common 
design and to pursue it by common means and so 
carry it into execution. There may be no wit- 
nesses to say that in their presence the conspira- 
tors agreed to carry out an unlawful object. From 
the acts and conduct, agreement can be inferred. 
lf it is proved that they pursued, by the acts the 
same object often by the same means, one per- 
forming one part ofthe act and the other another 
part of the same act so as to complete it 
with a view to the attainment of the object 
which they were pursuing, the inference that 
they conspired together to effect that object can 
be drawn. The question whether certain acts 
were done in pursuance of a conspiracy or were 
done separately without any pre-arranged plan 
depends upon the evidence in each case. The 
evidence must show a common plan so as to exclude 
a reasonable possibility of the acts ofthe cons- 
pirators having been done separately and con- 
nected “only by coincidence. R. v. Murphy (23), re- 
lied on. [ibid.] 

Messrs. N. K. Basu, Probodh Chandra 
Chatierjee, Debendra Narain Bhatiacharjee, 
Debabrata Mookerjee, Bireswar Chaiterjea, 
Sukumar Dey, Santosh Nath Sen, endis. C. 
Chaudhari, for the Accused. 


The Advocate-General and Messrs. Anil 
Chandra Rai Chaudhuri and Srish Chandra 
Chaudhuri, for the Crown. 

Lort-Williams, J.—This case is probably 
unique in the annals of crime. On Decem- 
ber 4, 1933, Amarendra (Chandra Pandey 
died in Oaleutta. It is alleged that he died 
of fplague, the germs of which had been 
injected into his arm by some person, who 
has not yet been discovered, on Howrah 
Station on November 26. The two appellants 
Benoyendra Chandra Pande end Taranath 
Bhattacharjee along with Durga Ratan Dhar 
and Sivapada Bhattacharjee and others un- 
known were charged with conspiring to 
murder Amarendra in pursuance of which 
conspiracy Amarendra was murdered in the 
manner alleged. Benoyendra wes charged 
also with abetment of murder and Sivapada 
was charged also with offences under ss. 201 
and 202, Indian Penal Code. Benoyendra 
and Taranath were found guilty by a una- 
nimous verdict of tthe offences with which 
they were charged and were convicted and 
sentenced to death. Durga Ratan Dhar and 
Sivapada Bhattacharjee were found not 
guilty and acquitted. Benoyendra and Tara- 
nath have appealed on the ground of mis- 
direction and illegal admission of evidence, 
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We have to consider these two appeals and 
a reference under s. 374, Criminal Proce- 
dure Code. Benoyendra and Amarendra 
were half-brothers and members of the 
Pakur Rai family and jointly inherited their 
father’s estate in 1929. At that time Benos 
yendra was 27 and Amarendra 16 years old. 
They were also joint reversionary heirs of 
their aunt Rani Surjabati. Benoyendra 
became the karia of the family on his 
father’s death and pursued a course of life 
which, rightly or wrongly, offended and out- 
raged ‘the family, including Surjebati and 
Amarendra. They considered that he was 
extravagant, and objected to his relations 
with a dancing girl nemed Balikabala, and 
to his failure to provide money adequate 
for the suitable upkeep and education of 
Amarendra. 

This friction between Benoyendra and the 
rest of the family gradually increased, 
especially with Amarendra, who was advised 
by Surjabati and his relatives Rabindra 
Nath Pandey and Baidya Nath Pandey. Its 
existence has been denied by Benoyendra, 
but it is fully confirmed by documentary 
evidence of the undoubted authenticity. In 
1931, Amarendra attained his majority, and 
in 1932, he began to take definite steps to 
assert his rights in the joint estate, and in 
open opposition to Benoyendra. On May 12, 
he executed a several power-of-attorney in 
favour of persons who could not be con- 
trolled by Benoyendra, though he was sub- 
sequently induced by Benoyendra’s threats 
and promises to cancel it on July 6. These 
facts and the growing friction between the 
brothers are confirmed in a series of letters 
which passed between them, in. which also 
for the first time the question ‘of partition 
was.openly mooted. During the Puja va- 
cation of 1932, Amarendra was staying with 
Surjabeti at Deoghar. One day Benoyendra 
came there accompanied by a compounder. 
He and Amarendra went for a walk together, 
after which Benoyendra and the compounder 
departed. A few days after Amarendra 
began to be ill end his illness wes dia- 
gnosed by Dr. Sourendra Nath Mukherjee 
as being due to tetanus infection, which he 
treated with injections of anti-tetanus serum. 
A telegram was sent to Benoyendra at Pakur 
to bring the family physician. He brought 
instezd the eppellani, Taranath, a doctor 
from Calcutta, and wanted Dr. Saurendra 
to keep Dr. Tarenath os his assistant. Dr. 
Sourendra refused because he got the im- 
pression that Dr. Tarenath wes trying to 
indace him to abandon the serum treatment 
in. favour of injections of morphia. 
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Subsequently, Benoyendra appeared again 
this time with Dr. Dhar, who per- 
suaded Dr. Sourendra reluctantly to 
give a further injection of serum he 
had brought from Calcutta, end later 
still Benoyendra came again with both 
Dr. Dhar and Dr. Sivapada who presenbed 
me‘licines for the patient. These, however, 
were not given to him because his relatives 
were by this time suspicious about both 
Benoyendra and the doctors who were 
brought by him. Subsequently, Amarendra 
developed an ebscess at the place where 
Dr. Dhar's injection had been given, anda 
sinus which wes eventually opened by Dr. 
L. M. Banerjee in Calcutta. The Crown re- 
garded all these happenings. at Deoghar as 


overt «cts of the conspircy to murder 
Amarendra. The learned Sessions Judge 


quite properly excluded evidence of state- 
menis alleged to have been made by 
Amarendra about what happened when he 
end Benoyendra went for a walk together. 
Bearing in mind that morphia was admitted 
to be a correct treatment for tetanus if used 
es ancillary to serum and for the purpose 
only ofreducing the eccompanying convul- 
sions and that there was evidence of the 
existence of a bleb upon Amarendra’s foot 
which he hed pricked with apin, and that 
both Dr. Dher and Dr. Sivapada have been 
acquitted, I consider that it is safer to dis- 
regard the Deoghar incidents altogether in 
considering the question of the guilt or in- 
nocence of the appellants. This illness of 
Amarendra Jeft him witha permanently da- 
maged heart, and he did not otherwise re- 
cover his health untill April 1933. 

In November 1932, Benoyendra began to 
take steps to obtain the withdrawal from the 
Allahabad end other Banks of certain cash 
deposits belonging tothe joint estate and 
amounting to Rs. 18,000. 'This he achieved 
by obtaining in June 1933, in thè Joint 
names of himself end Amarendra a suc- 
cession certificate empowering Benoyendra 
end Amerendra jointly end severally to 
collect the debts. Subsequently Amarendra 
learnt about this withdrawal and began to 
take more active. steps to protect his In- 
terests, end consulted Pleaders with the 
object of calling Benoyendra to account, 
and bringing ebouta partition of the joint 
estate either amicably or by means of a 
suit. In October 1933, a sum of Rs. 17,000 
was paid into Pekur Court in respect of 
a compromise decree in favour of the 
joint estate, end Benoyendra made strenuous 
effort to withdraw it. This came 10 the 
knowledge of Amarendra who, upon the 
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advice and with the assistance of Rabindra, 
filed a petition. of objection on Novem- 
ber 17, with the result thet an order for 
withdrawal was refused, and Benoyendra 


failed to get this money until sometime. 


after Amarendra’s, death. Thereupon Be- 
noyendra returned to Calcuila snd alt- 
tempted to persuade Surjabati to send 
for Amarendra. Upon her refusal he sent a 
bogus telegram to Amarendra in the name 
of Surjabati on November 18, with the 
result that Amarendra came to Calcutta on 
the 19th. The strained relations between 
the brothers had now reached breaking 
point, and all the family and especially 
Amarendra, were thoroughly suspicious of 
Benoyendra and feared that he would 
stop at nothing fo injure Amarendra. The 
brothers met and discussed at length the 
question of partition which Amarendra in 
opposition to Benoyendra, wished to be 
settled at Pakur. l 

While in Calcutta Amarendra went to 
the Purna Theatre with his relative Jyo- 
tumayee and her party. Benoyendra was 
seen hovering about the theatre and its 
Erecincts in the company of another man 
described as short, dark-complexioned sud 
wearing khaddar. Surjabeti and Ama- 
rendra decided to leave Calcutta on 
November 26, and Benoyendra learnt about 
this the night before. On that night he 
was seen at Howrah Station in the com- 
pany of a short, dark-complexioned man 
in kKhaddar. The next day he called at 
Surjabati’s house, ascertained the exact 
time of her departure, and announced his 
intention of coming to ses the party off. 
Surjabati went to the station accompanied 
by Amarendra, his sister Banabala and 
his deceased half-sister’ s daughter Anima, 
and they’ found Benoyendra waiting for 
them at the station entrance. The party 
passed through the bookirng-steff on their 
way to the platform. Amarendra headed 
the procession and Benoyendra brought 
up the rear. On the way Amarendra was 
jostled by someone coming from the op- 
posite direction whom he afterwards des- 
cribed as a black man in khaddar who 
was not a gentleman. 

Immediately after, Amarendra felt a 
prick in his right erm and exclaimed 
“someone has pricked me.” Benoyendra 
made light of the matter saying that it 
was nothing, but Amarendra rolled up 
his sleeve and showed the mark of the 
prick to his relatives including Benoyen- 
dra and Kamala Prasad Pande, and his 
friend Asoke.  Prokash Mitra, Kamala 
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Prosad especially was suSpicious and fear- 
ed that the incident was due to some 
foul pley.. All the members of the family 
had been surprised at Benoyendra’s un- 
expected courtesy in coming to see them 
off, as such behaviour was unusual for 
him. Kamala begged Amarendra not to 
go by the train, but to stay in Calcutta, 
and have his blood esamined, but Beno- 
yendra wes annoyed and rebuked him 
and said that they were making a moun- 
tain out of a mole hill and urged Ama- 
rendra to go. In the train the anxiety 
of the party grew, aad after arriving at 


.Pakur and afier receiving an urgent let- 


ter from Kamala and upon the advice of 
Rabindranath, Amarendra decided to re- 
turn tə Calcutta with Rabindra, where 
they arrived on the 29th. There he was 
examined by Dr. Nalini Ranjan Sen 
Gupta who found the mark of a prick on 
his arm like the mark of hypodermic 
needle. On the 30th Dr. Nalini advised an 
immediate blood culture and this was 
made by Dr. Sentosh Kumar Gupta. On 
December 4, Amarendra died. After a tho- 
rough and exhaustive testing of the blood 
culture on white rats and by means of 
other tests it was definitely established 
that Amarendra’s blood was infected with 
germs of bubonic plague and this was 
reported to the public health authorities. 
- At the trial a mass of evidence was 
given by medical experts, who were cross- 
examined very thoroughly and at great 
length: with the object of establishing 
the probability or possibility that the 
casas that Amarendra died of plague. 
as wrong, or that the blood culture had 
Bon confused with the culture of some 
other person’s blood, or had been either 
accidentally or deliberately contaminated, 
or that Amarendra had contracted plague 
either from his half-sister Kenanbala who 
is alleged to have died of mumps on 
September 10, 1933, or otherwise naturally 
from a fiea-bite or some other source, 

I do: not propose to discuss this evidence 
again, but I have considered all of it 
very carefully and I am satisfied that the 
Crown succeeded in proving beyond the 
possibility of reasonable doubt that Ams- 
rendra died of plague, the germs of which 
were injected into his arm on llowrah 
Station as alleged, bv some person at 
present unknown. Immediately after Ama- 
rendra’s death some of his relatives began 
to discuss with Kalidas Gupta, a Plea der 
well known to the family and living ab. 
Pakur, the question of instituting a: 
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Police enquiry. These discussions went 
on throughout December end in January, 
and it was ascertained that Benoyendra, 
had been a boon companion of Taranath 
to whom he hed been introduced by 
Balikabela, and that all three had been 
in close friendship and association for 
more than two years, and that Taranath 
was a doctr end trained bacteriologist. 
Eventually a petition was presented to 
the Deputy Commissioner of Police at Cal- 
cutta by Kamala Prosad Pandey on Janu- 
ary 22,1934, and Sub-Inspector Sarat 
Shandra Mitra began to make confidential 
inquiry, 

Upon information given by Kalidas, 
Benoyendra was arrested on February 16, 
while on his way by train to Bombay. 
The case was formally instituted on the 
17th and Taranath was arrested on the 
18th. Kalidas proceeded to Bombay on 
business and there got in touch with a 
guide named Ratan Salaria who was able 
to give much valuable information about 
visits paid by Benovendra to Bombay both 
alone and in the company of Taranath. 
The investigation proceeded at Bombay 
and Calcutta and the following surprise 
facts were elucidated. On May 12, 1932, 
the day upon which Amarendra executed 
the several power-of-attorney already men- 
tioned,- the stamp for which had been 
purchased the previous day, Taranath 
sent an express pre-paid telegram to the 
authorities of the Haffkine Institute at 
Bombay asking them to send virulent 
plague culture for laboratory work. At 
this time Benoyendra was staying at a 
hotel in Calcutta, and on that day Bali- 
kabala accompanied by an officer of the 
Pakur estate arrived at the hotel. Although 
Taranath went to the length of adding 
after the name the letters D. T. M. (Diploma, 
of Tropical Medicine) to which he was 
not entitled, the authorities of the Haffkine 
` Institute refused to supply the culture, 
unless Taranath first obtained the per- 
a of the Surgeon-General of Ben- 
gal. 

Later in May, Taranath approached 
Dr. Ukil of Calcutta, and on the faith of 
Taranath’s statement that he had dis- 
covered a cure for plague and wished to 
test it with plague culture, he induced 


Dr. Ukil to allow him to work in his 


laboratory under his supervision. Plague 
culture was obtained from Dr. Naidu of 
the Haffkine Institute, but Taranath was 
not allowed to handle it. Attempts were 
made to sub-culture the strain supplied, 
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but there was no growth and strain was 
destroyed. Taranath tried to induce 
Dr. Ukil to indent for culture a second 
time, but he refused. Eventually in 1933, 
Taranath obtained from Dr. Ukil a letter 


-of introduction addressed to the officer- 


in-charge of the Haffkine Institute with 
the request that Dr. Taranath as a bac- 
teriologist might be granted facilities of 
making experiments in connection with 
the curative value of a drug which he 
had discovered and which he considered 
to be effective in cases of plague. 

On April 30, 1933, Benoyendra went to 
Bombay and entered his address in the 
Orient Hotel registered as of Tagore Castle 
Lane, Calcutta, which was not his address, 
but Taranath’s. He engaged Ratan Salaria 
as his guide, and told him that he had 


come to Bombay with the object of obtain- 


ing facilities for testing a curative drug 
for plague on behalf of a brother doctor. 
He esked for a Times of India Directory 
in order to ascerbain the names of the 
doctors attached tothe Haffkine Institu'e. 
The next day he saw Dr. Naidu end 
gave him Taranath’s letter of introduction 
and said that he: was his friend and hed 
sent in advance to find out whether Dr. 
Naidu would grant the desired facilities. 
Dr. Naidu told him thet his friend must 
first write to the Director of the Ha‘fkine 
Institute and obtain his permission, other- 
wiss he could not help him. The same 
evening Benoyendra left for Calcutta. 

On July 1, Benoyendra, went again to 
Bombay and stopped at the Sea View 
Hotel. Again he gave the Tagore Castle 
Lane address and engaged the same guide. 
On arrival he made strenuous efforts, in- 
cluding offers of money, to obtain plague 


culture from Dr. Nagrajan and Dr, Sathe—’ 


two veterinary surgeons attached to the 
Haffkine Institute, but failed. He, how- 


éver, obtained from Dr. Nagarajan the 


information that he could get plague cul- 
ture at the Arthur Road Infectious Diseases 
Hospital. Thereupon he saw Dr. 
Patel, 
pital, and asked him’ to allow his 


the Superintendent of that Hos-- 


docter friend to work in his laboratory. 


on his alleged cure. Eventually Dr. Patel 
was persuaded to accede to this request, 


and he instructed his assistant Dr. Mehta, - 


that a Bengali doctor was coming to do 


some work on plague bacilli and to give 


him facilities. At Benoyendra’s request 
Dr. Mehta obtained Dr. Patel’s permission 
to indent for one tube of live plague 


culture from the Hafikine Institute pend-. 
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ing- the arrival of Dr. Taranath. Taranath 
arrived on July 7 and stayed at the same 
hotel with Benoyendra, who evetually paid 
the bill. Benoyendra and Taranath to- 
gether purchased rats in the market. 

Dr. Patel introduced Tarenath to Dr. 
Mehta who prepared same sub-cultures, 
and Taranath tested the cultures upon the 
rats with the result that they died of 
‘plague. At times Taranath was assisted 
by Dr. Mehta, but he was not always pre- 
sent during the experiments. Taranath 
was allowed to work freely in the labora- 
tory and had the use of all the necessary 
appliances. He also brought with him a 
small bag containing instruments. On the 
evening of July 12, when an experiment 
on one of the rats was still incomplete, Tara- 
nath told Dr. Mehta thet he had urgent 
work in Calcutta and must leave immedia- 
tely. He asked him to convey his thanks to 
Dr. Patel and said that he would return later 
on, but he never returned nor did he cor- 
respond with either Dr. Patel or Dr. Mehta. 
Benoyendra and Taranath left Bombay 
together that night for Calcutta. While 
in Bombay Benoyendra made strenuous 
endeavours to get Amarendra’s life insured 
for Rs. 51,000 with a condition that the 
policy should not be contested after Ama- 
endra’s death. This unusual condition was 
not accepted and the insurance was not 
effected. Long statements by Benoyendra 
and Taranath were read at the trial and 
amounted substantially to a denial of guilt 
and of the truth of the inferences which 
the Crown sought to draw from the facts 
given in evidence. Taranath’s explanation 
of the Bombay incidents was that he 
thought that he had discoved a cure for 
plague and wanted to test its efficacy. He 
asked Benoyendra to take the letter of 
introduction to Bombay and make the 
necessary enquiries because Benoyendra 
happened to be going on business of his 
own. Benoyendra’s explanation was that 
he had to go to Bombay on business con- 
nected with the film industry in which he 
was interested, and that he had made 
enquiries for Taranath simply as an act 
of friendship. 
= Dr. Mehta saw no signs of any cure or 
medicine being applied by Taranath to 
the rats during the experiments. Apart 
from statements made by Benoyendra and 
Taranath, there isnot avestige of evidence 
to show that Taranath either had or thought 


he hsd at -any time diséovered a cure’ 


for plague, or wished to test it, or that 
Benoyendra had any other purpose in going 
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to Bombay than either to procure plague 
culture, or to obtain for Taranath facilities 
which would enable .to procure it. The’ 
practicability ofremoving culture from the 
Arthur Road Hospital, carrving it from 
Bombay to Calcutta and keeping it alive 
from July to December, was established 
beyond doubt by the medical evidence. 
Upon arrest Taranath told Sub-Inspector 
Mitre that he had never been to Bombay 
with Benoyendra, that he had no idea of 
the culture of plague bacilli, that he had 
never been to Bombay in his life, and that 
he had never approached any doctor for 
any letter of introduction for Bombay. He 
admitted thet he had known Benoyendra 
for 3 or 4 years. Later, while on bail he 
went to the Police and altered this state- 
ment, and admitted that he had been to 
Bombay, but not with Benoyendra. At the 
trial he denied that he had known Beno- 
yendra prior to September or October, 1932, 
Benoyendra admitted that he had been 
to Bombay to arrange for film work, but 
denied that Taranath had ever been with 
him to Bombay. Further he said that he hed 
never heard anything about Amarendra, 
having been pricked at Howrah Station, 
While on bail, upon being asked by Gouri 
Sen, whois connected with the Medical Sup- 
ply Concern where Taranath was employed 
és a bacteriologist, “Well, and how are you 
in this murder?” Taranath replied “What 
little I have done, those who have done 
more have not been arrested.” Apart from 
the denials which I have already mention- 
ed, Benoyendra alleged in his defence 
that the whole case was false and was 
due to a conspiracy to get rid of him 
which was concocted by his relatives with 
the aid of Kalidas Gupta. Of this alleged 
conspiracy there is not a vestige of evidence. 
The learned Advocate for the appellants 
have complained of the wrongful admission 
of evidence and misdirection and non- 
direction by the learned Sessions Judge, 
and of his failure adequately to examine 
the appellants under the provisions of 
s. 342, Criminal Procedure Code. There 
is some justification for these criticisms. 
A good deal of evidence both oral and 
documentary was admitted ‘which was of 
doubtful relevance and which it would have 
been wiser to exclude. When considering 
the question of admissibility, the Court 
should lean always in favour of the ac- 
cused, and exclude all evidence tendered’ 
by the prosecution which is of doubtful or 
remote relevance. Some evidence also wag 
admitted which was clearly inadmissible and; 
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irrelevant. For example Ex. 20, being a 
letter from. Rabindra to Kalidas, Ex. 67 
being. a letter from Baidyanath to Amare- 
ndra, and the contents of certain anony- 
mous petitions found upon Benoyendra 
when arrested, being Exs. 73, 76, 77 and 
78. The ‘admission of the contents of Ex. 76 
was somewhat serious error because it 
contained a reference to statements made 
by Amarendra about the cause of his 
tetanus infection, which evidence had quite 
properly been excluded by the learned 
Judge at another stage of the trial. 

Of oral evidence wrongly admitted, there 
was the statement by Kemala Prosad 
on p. 70, Vol. 1 of the paper book, that 
he had his suspicions about Benoyendra 
because he had heard. from Amarendra 
something about the cause of his tetanus. 
Also the statement by Jatindra Das Gupta 
on p. 421 that another witness, Tota Singh 
had told him ihat “Bhaya? meant Tara- 
nath. Tota Singh in his evidence denied 
this. Of instances of misdirection and non- 
direction the learned Judge omitted to 
remind the jury that statements attribut- 
edto individuel accused such as those at- 
tributed to Sivapada on pp. 38, 113 and 
488, would not be evidence against the 
other accused in the event of the Jury 
finding that individual not guilty. Also 
he repeatedly stated the case for the: piot 
secution and the arguments advanced in 
support of it, without clearly pointing 
out to the jury those parts of it 
which were not supported by evidence, 
or depended merely upon glosses upon evi- 
dence. f f | 
jury that they had already heard in evi- 
dence that Benoyendra was suffering from 
venereal disease. This undoubtedly was 
liable to prejudice the accused. There was 
no such evidence, because Ex. 75 waich 
was Benoyendra’s Blood. Examination Re- 
port, was, quite properly, not tendered 
in evidence, being irrelevant end inad- 
missible. Further with regard ‘to the 
anonymous petitions which I have mentioned 
already, the learned Judge referred on 
pe. 708 and 712, to their contents, and told 
the jury that evidence given on oath was 
of much greater value than statements made 
by unknown persons in anonymous peti- 
tions, when there was nothing to show 
that the statements were made whereas he 
eught to have held them that this evidence 
which hed been improperly admitted, was 
of no Value, and directed them to reject it 
as irrelevant. Similarly, he referred to the 
contents of other documents .which I 
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have held to be inadmissible and irrele- 
vant, such as Ex.67 on p. 712. Further, 
on p. 746, he referred to Balikabala as the 
common keep of Benoyendra end Tera- 
nath, of which there was no evidence, and 
on pp. 748 and 750 he said that Amarendra’s 
body hed been cremated speedily, thanks 
to Benoyendra’s bribe to the Registrar at 
the burning ghat, of which there was no 
real evidence. 

With regard to the Judge's alleged 
failure to examine the accused generally 
at the end of the case for the prosecution 
the learned Advocates have pointed out 
that he repeatedly drew the jury’s atten- 
tion to the fact that the accused had fail- 
ed to give any explanation of facts ad- 
duced in evidence against them. In my 
Opinion, this criticism is justified. Bearing 
in mind thatthe onus of proof in criminal 
cases never shifts to the accused, and that 
they are under no obligation to prove 
their innocence or adduce evidence in their 
defence or to make any statement, the 
learned Judge's remarks amounted to mis- 
direction. Upon this point the law has 
recently been re-stated -clearly and em- 
phatically by Viscount Senkey, L. ©. in 
Woolmingion v. The Director of Public Pro- 
secutions (1). And in any case, if the learned 
Judge intended to make such remarks, 
it was undoubtedly his duty first 
to give the accused en cpportunity 
of explanation by drawing their attention 
specifically to the evidence upon ‘which the 
learned Judge relied. On the whole, how 
ever, I have come to the conclusion that none 
of these errors are more than comparatively 
minor blemishes on what was otherwise a 
careful end very able charge, and a mas- 
terly exposition of intricate ` evidence, at 
the end of a long and difficult trial. 
Nevertheless, if I thought that these errors 
had seriously prejudiced the accused, or 
that their omission would possibly have 
led to a different result, or that they had 
caused any failure of justice, it would have 
been necessary to order anew trial. This 
decision in this case, however,. does not 
really turn upon questions about the ver- 
acity of witnesses or upon the finding of 
doubtful facts, but upon the question what 
inference is to be drawn from well-establish- 
ed facts about the existence of which there 
is not and cannot be any reasonable doubt. 
This Court is atleast as well, if not’ þet- 
ter, qualified thari the jury to draw the 
necessary inference, 

For thé purpose of this 


decision I have 
(1) (1935) A C 462, WA , 
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eliminated from consideration all evidence 
which wasinadmissible or of doubtful re- 
levance. [have also disregarded the evi- 
dence of Gouri Sen about the truth of 
which there may be some doubt, and of 
Benoyendra’s alleged attempis to interfere 
with possible witnesses after the death of 
Amarendra. Taking into consideration only 
the incidenis at Bombay and at Howreh 
Station, and the medical and documentary 
evidence, the questionsto be decided are, 
what inferences are to be drawn from these 
facts, and whether more than one. inference 
is reasonably probable. After very careful 
consideration I have come to the conclusion 
that the only possible reasonable inference is, 
that the two appellants conspired together 
to murder Amarendra, end that for this 
purpose they provided some person at 
present unknown with plague culture which 
was obtained by them trom Bombay as.al- 
leged, and thet that person, upon their 
instigation, murdered Amarendra by inject- 
ing the germs of plague into his arm at 
Howrah Station asa direct result of which 
he died. I am satisfied beyond any reason- 
able doubt from the evidence given by the 
medical experts and the health authorities, 
that the plague culture could not possibly 
have been obtained elséwhere then at Bom- 
bay andin the manner alleged. It is clear 
from the evidence that Benoyendra and 
Taranath hed the means of obtaining 
plague culture end that Benoyendra had 
the motive to use it in the manner alleged. 
There is evidence that no other likely or 
possible person could have had either the 
means or the motive, end there is no evi- 
dence that anyone else had either means 
or motive. 

The motive for this crime jis clear and 
abundant and requires no elaboration. It 
is proved-by the documentary evidence 
alone, apart from the statements of witnesses 
whose evidence may possibly have been 
coloured by bias or suspicion. The result is 
that each of these appeals must be dis- 
missed. The murder was committed more 
than two ‘years ego. The appellants were 
arrested in February 1934, were committed 
for trialin May, and were on trial until 
February, 1935. The appeals and the re- 
ference were receiyed in the office of this 
Court on February 25, but the paper book 
was not ready until July 2, a delay of over 
four months. Ina capital sentence case 
this. delay is unreasonable and requires 
explanation. The result of this delay aud the 
intervention of the long vacation had been 
that the appellants have remained uncer sen- 
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tence of death for approximately ten months. 
In consideration of these facts, and all the 
facts and circumstances of this case, which 
depends solely upon circumstantial evi- 
dence, and inthe hope that this course 
may lead to the discovery and apprehen- 
sion of the actual perpetrator of this atro- 
cious crime, we do not confirm the sentence 
of death, but sentence each of the appellants 
instead to transportation for life. 

Nasim Ali, J.—I agree. Mr. Basu appear- 
ing on behalf of the accused Benoyendra 
has contended before us that we haveno 
power to affirm the conviction of the ac- 
cused, if the verdict of the jury on which 
the conviction is based is found by usto 
be erroneous owing to misdirections of 
the Judge. The line ofreasoning adopted 
by Mr. Basu is as follows: By proviso to 
s. 376, Criminal Procedure Code, sentence of 
death cannot be confirmed by this Court 
until the appeal of the accused has been 
By s. 418 (1) of the Code, 
where the trial is by jury, appeal lies on 
a: matter of law only. Jn disposing of 
appeals in such -cases the powersof the 
Appellate Court are. limited by s. 423 of 
the Code (1). If there is no error of lew 
the appeal fails. If there is an error of law 
the appeal succeeds, Admission of admis- 
sible evidence, misdirections or non-dirac- 
tions on material points are errors of law. 
Sub-s. 2 of s. 423, authorises the Court to 
alter or reverse the verdict of a jury ifit is 
erroneous owing to a misdirection of the 
Judge. Assoon as the verdict is found to 
be erroncous owing to misdirection of the 
Judge this Court is bound to set aside the 
verdict as well as the conviction and gent- 
ence. After the conviction and the sentence 
are set aside nothing remains to be confirm- 
ed under s. 376 (a) of the Code. Two 
courses are thereafter open to this Court (a) 
to acquit the accused or (b) to order a re- 
trial. This Court can go into facts for either 
of those two purposes. It cannot go into 
facts and substitute its own verdict in place 
of the verdict of the jury which has bea 
already set aside. The word “erroneous” in 
sub-s. (2) of s. 423 does not mean wrong in 
facts but wrong in the process by which ik 
has been arrived at. he expression ‘in 
fact has oczasioned a failure of justice” in 
s. 537 (d) of the Code does not imply failure 
of justice in reelity, i. e. on merits. It 
implies prejudice or some’substantial wrong 
to the accused. Section 167 of the Evidence 
Act must be read subject to the general 
principle laid down Makin’y case (2), that 

(2) (1891) A © 57, 


89. 


the right tobe tried by a jury is a cherished 
right and cannot be taken away by the Court 
of Appeal, ` 

_ In support of this’ argument reliance was 
placed by the learned Advocate in the follow- 
ing cases, Waffadar Khan v. Queen-Empress 
(3), Ali Fakir v. Queen-Empress (4), Sadhu - 
Sheikh v. Queen-Empress (5), Harzir v. 
Emperor (6), Emperor vy. Ikramuddin (7), 
famesh’ Chandra Das v. Emperar (8). In 


Waffadar Khan. v. Queen-Empress 
(3) there was . no appeal. on 
facts. The word “erroneous” in s. 423. 


was taken to mean wrong not on facts but 
wrong inthe process by which it was arriv- 
edat. .The reason given for this interpre- 
tation wasthat the word must be read in 
connection with the words that fallow. In 
this case the principle in Makin’s case (2) 
was applied and no reference was made to 
s. 167, Evidence Act. Makin’s case (2) 
proceeded on the principle that right to be.. 
tried by jury is a cherished right. and if an . 
accused be deprived of that right, substan- ` 
tial wrong is done to the accused and there 
18 miscarriage of justice. The verdict of 
the jury was set aside and the accused was. 
acquilted. Ali Fakir v. Queen-Empress 14) ` 
the verdict of the jury was found to be vitiate: 
ed by misdirections. This Court set aside the - 
verdict and ordered a re-trial in view of 
the decision in Waffadar's case (3). In this. 
case also there was no appeal .on facts.-- In 
Sadhu Sheikh v. Queen-Empress (5) the 
principle in Makin's case (2) was applied. 
Ih this case there was no appeal on fects. 
The misdirections of the Judge were found. 
to have misled the jury upon a material- 
point. The Court of Appeal was not in a 
position to say what effect the misdirecticn. 
might or might not have on the-minds of the: 
Jurymen. Under these circumstances it 
was held that the prisoners were prejudiced 
and there hed been failure of justice. The 
conviction.was set aside and a retrial. 
was ordered. In Harzir v. Emperor (6) the 
principle in Sadhu Sheikh's case (5) was’ 
followed.. There was no appeal on facts.. 
Section 167, Evidence Act, did not apply to 
if as no inadmissible evidence was placed 
ee is ny. In ee case Yre-trial was 
ordered in the cace o &CC 
) a o e oi some of ihe accused. 
4) 25 0 230, 
(3) 4 O W N 576. z 
TY 14C W N 493: 5 Ind. Cas. 315; 11 Cr. LJ 
39 A 348; 3 ' : 
ie 7401, 9 Ind. Cas. 381; AI R 1917 AH. 173; 
; a; 50 Ind. A © 
514; 200r, L J. 824; 29 OLE sla; 23 O WN: 
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In Emperor v. Ikranuddin (7) the appeal 
was against an order of acquittal. The 
Allahabad High Court followed the principle 
laid down in Waffadar Khan v. Queen- 
Empress (3), set aside the conviction and 
ordered a re-trial. l 

In Ramesh Chahdra Das v. Emperor (9) 
there was no appeal on facts. The verdict. 
of the jury was based on some inadmissible. 
evidence. Section 167, Evidence Act, was 
not applied es the trial was by jury and the 
appeal lay cn a matter of law only. In 
this case, however, it has been obseived 
that the true rule is that the Court of Appeal - 
should not confirm the conviction of the: 
appellant or regard the legal evidence es 
sufficient to justify the decision unless it- 
is satisfied that the verdict of the jury 
would have been the same if no evidence- 
had been weeng]y admitted and- that the 
seme principle should..be applied to the 
wrongful admission of evidence as .to. mis- 
directions of law. In this case the Court 
was not ina position to predict that the 
verdict of the jury would not have been 
ihe same if no. evidence had been wrongly 
admitted. The appellant was discharged: 
in this case, as re-trial washeld to be a- 
matter of discretion, The learned Advc- 
cate-General. appearing for the Crown 
invited ovr.attenticn in this connection 
to the following cases: Queen-Empress 
v. Ram Chandra (9), Taju Paramanik v. 
Queen-Empress (10), Empercr v.. E. W. 
Smither (11), Superintendent and Remem- 
brancer of Legal Affairs v. Syam Sundar 
(12), Harendra Nath v. Emperor (13), Gov-. 
vernment of Bengal v'Santiram Mondal (14), 
Saroj Kumar v, -Emperor (15) and Ram 
Chandra v, Emperor (16). In Ram Chandra 
yv Emperor (16), the Bombay High . Court 
dissented from the decision in Waffadar 
Khan y .Queen-Empress (8). In this case. 
the verdict of the jury was vitiated by. 
some: inadmissible evidence. The learned - 
Judges, however, applied the provisions. 
of s. 167, Evidence Act, and affirmed the 
. (9) 19 B 749. ih, 

(10) 25 C 711; 2 OW N 369, . 

tia 26 M 1; 2 Weir 521. i 

12) 26C W N 558; 71 Ind. Cas. 367; A I R 1922 Cal, 
106; 24 Or. L J143. ' i 
- (13) 40 © L J 313; 84 Ind. Cas. 451; A I R 1925 Cal, 
161; 26 Cr. L J 307. 

(14) 58 96; 127 Ind. Cas. 657; A I R 1930 Cal. 
ae A, Cr. Cas. 634; 32 Cr. L J 10; Ind. Rul. (1930) 

i, s é 

(15) 58 C 1861; 189 Ind. Cas. 873; A I R 1932 Cal. 
474; (19382) Cr. Cas, 464; 33 Cr. L J 854; 55 O L 439; 


Ind. Rul. (1932) Cal. 667. 
(16) A I R 1933 Bom. 153; 148 Ind. Cas. 553; (1934) - 
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conviction and sentences though the appeal 
Jay as a matter of law only. The reasons 
given were (1) no authority was cited in 
-Waffadar Khan v. Queen-Empress (3) in 
"support of the interpretation of the word 
: erroneous” in s. 423 of the Code. (2) 
‘In view of the provision of s. 167, Evi- 
dencé Act, and ss. 537 and 423, cl. (d), 
.Criminal Procedure Code, the principle in 
‘Makin’s case (2), was not applicable in 
‘India. The learned Judges applied the 
test laid down in In re Elahi Bakhsh (17), 
: viz.,. whether if the case had been tried 
-by. a Judge and assessors the Court 
-would set aside the verdict. — - 


It was pointed out that a re-triel should 
be ordered where the evidence is of such 
a character as to .render it difficult to pro- 
nounce upon -its value without hearing 
witnesses, but where the evidence is one- 
sided and practically undisputed and the 
result depends upon ths inference from 
‘that evidence the matter should be deter- 
‘mined by the Court of Appeal and no 
‘re-trial should be ordered. In Taju Para- 
manik v. Queen-Empress (10), this Court 
dissented from the decision in Waffadar 
Khan v. 'Queen-Empress (3). The reasons 
‘given are (1) that the principle. enunciated 
in Makin's case (2), is not applicable in 

-this country as the policy of this 
‘country is different, (2) that nowhere 
the law lays down ‘that when the verdict 
‘is set aside the Court must necessarily 
direct a new trial. In this case the appeal 
lay on a matter of lew only. In Emperor 
v. E. W. Smither (11) the test in In re 
Elaht Bakhsh (17), was applied. It is 
- pointed out that trial by jury is a com- 
“paratively recent innovation in India and 
-even now allthe offences are not so tried. 
The principle in Makin’s case (2), should 
not be applied to a country where the 
history end essential characteristics of the 
law of trial by jury are every different. 
-Jt has heen observed in this case that 
s. 418 simply means that if there is an 
error of law the appeal will Jie, and if 
thereis no such error, no appeal will lie 
and that the section does not prohibit 
the Court in acase where an appeal lies 
on 2 question of law from deciding 
questions of fect which other secticns of 
the Oode require the Court to decide in 
order to do justice to the ease. In this 
case it is also pointed out that the words 
. “in fact”. in s. 537, indicate that in order 
to determine whether there has been a 
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the, conclusion after 


the whole case under the power 


Was an appeal against 


wrong. 


occasioned a failure of justice.” 
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failure of justice in. fact We must look 
into the facts to see what they are. 
Wajfadar Khan v. Queen-Empress (3) 
and Ali Fakir v. Queen-Empress (4) were 
dissented from by the learned Judges. 

In Superiniendent and Remembrancer of 

sgal Affairs v. Syam Sundar (12), there 
was an appeal on a matter of law only. 
Though there had been misdirections, this 
Court refused to set aside.the verdict 
and dismissed the appeal as it came to 
examining the evi- 
dence, that the misdirection in fact did 
not occasion a failure of justice. In 
Harendra Nath v. Emperor (13), this Court 
did not interfere with the verdict of the 
jury though it was based on some in- 
admissible evidence in view of the pro- 
vision of s. 167, Evidence Act, as apart 
from the inadmissible evidence there was 
sufficient evidence to justify the decision, 
In Government of Bengal v. Santiram 
Mondal (14), this Court has laid down 
that even if the verdict of the jury is 
erroneous owing to misdirection in a 
proper case this Court should - deal with 
and 
by law. This 
an order of 
acquittal. In Saroj) Kumar v. Emperor 
(15), it has been laid down by this Court 
that before we can interfere with the verdict 
of the jury we must be reasonably satisfied 
that not only the Judge misdirected the jury 
but that his misdirection has caused them 
tocome to a conclusion which is in fact 
In deciding Harzir v. Emperor (6), 
the Bombay High Court followed the prin- 
ciple laid down in the cese reported in 
Queen-Empress v. Ram Chandra (9). In 
this case though the appeal lay on a matter 
of law only, Patkar, J., made the following 
observations:— 


“In 9, case of trial by jury the Appellate Court 
has power in the event of any misdirection or admit- 


duty conferred upon it 


- gion of inadmissible evidence either to convict or to 


acquit the accused according as the evidence is or 
is not sufficient for conviction. Where the facts have 
to be determined and the evidence is of such a 
character that it renders it difficult to pronounces any 
opinion as to its character without hearing witnesses, 
re-trial may be ordered.” 

It may be noticed here that in the Code of 
1872 (s. 283) the words used were 

“has occasioned a failure of justice either by affect- 
ing the due conduct of the prosecution or by prejudic- 
ing the prisoner in his defence.” 


Tn the Code of 1882 the letter words were 
omitied and the section simply read “has 
After the 
decision in Waffadar Khan v. Queen- 
Empress (3) and Ali Fakir Y, Queen-Emprese 


rd 


Bt 
(4), the words “in fact” were inserted and 
the explanation and an illustration were 
added in 1898. In Emperor v. E. W. 
Smither (11), Benson, J., observed: 


“The words ‘in fact’ were introduced into the Code 
in 1898 apparently in order to emphasise the duty of 


the Court to go into merits before interfering in 


consequence of a misdirection or other error.” 

It is not disputed by Mr. Bose, that in 
an appeal against an order of acquittal this 
Court can go into facts and convict the 
accused though the verdict may be errone- 
ous owing to a misdirection of the Judge. Mr. 
Bose, also concedes that in appeals against 
the conviction this Court after setting aside 
the verdict on the ground of misdirection 
has power to go ‘into facis and acquit the 
accused. The learned A/dvocate-General 
contended that this Court has power under 
5. 423 to dismiss the appeal (even if verdict 
i8 erroneous in the process by which it has 
been arrived at) if this Court find that the 
conviction is right on the merits. From the 
reported cases it appears that there is a 
divergence of judicial opinion on the ques- 
tion whether in cases where the appeal lies 
on a matter of law only, the Appellate Court 
has power in the event of any misdirection 
by the Judge or admission of inadmissible 
evidence to deal with the whole .case on 
merits and to dispose of the casa finally. 
The later decisions of this Court show that 
this Court has such power. In cases, how- 
ever, where the -appellants have been sen- 
tenced to death they have in this Court an 
appeal on matter of fact as well as-of law. 
Section 374, read with s. 418 (2), supports this 
view. In disposing of a reference under 
s. 374, and the appeals by the persons 
sentenced to death we are, therefore, obliged 
to come to our own independent conclusions 
as to the guilt or innocence of the accused 
independently of the verdict of the jury or 
of the opinion of the Judge. In these cases 
the questions of misdirection are of less 
importance. But though we are not bound 
by the verdict of the jury we must attach 
greatest possible weight to the verdict of 
the jury if it enswers a reasonable test. [See 
Queen-Empress V. Chatradhar (18), Gulkhan 
v. Emperor (19), Emperor v. Panchu Sheikh 
(20) and Emperor v. Ashraf Ali (21)). 
Much reliance was placed by Mr. Bose, on 


(18) 20 WN 49. 

(19) 32 C W N 315; 109 Ind. Cas. 482; A I R 1928 
Cal. 430; 29 Cr, Li J 546; 47 O L J 240; 320 WN 345; 
I L T 40 Cal. 116; JOA TCr. R 259, - 

(20) 340 W N 1154; 128 Ind. Cas. 811; A IR 1931 
Gal, 178; (1931) Or, Cas. 242; 32 Or, L J190. 

(21) 87 CW N 595; 143 Ind. Cas. 173; ATR 1933 
Cal. 426; (1933) Cr. Cas, 624; 34 Cr. LJ 533; Ind, Rul, 
(1933) Oal, 354 (FB), 
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a decision of this Court of the year 1927 in 
Emperor v. Rajab Ali Fakir (22), in which 
the following observations were made: 

“The learned Deputy Legal Remembrancer has 
argued that the entire case is open to us under 
s. 374, Criminal Procedure Code. No doubt that is so; 
but that assumes that whatever has happened before 
the case comes to this Court has been done in strict 
accordance with the provision of the law, viz., that 
there had been a proper trial before a Judge und 
jury. But we are unable to say that there has been 
a proper trial in the case the only course that is 
open to us js to set aside the conviction and sentence 
and to direct a re-trial.” ; | 

This was a very peculiar case. In this 
case the Judge told the jury that there 
Was no case considering the matter from 
any point of view other than the point 
of view presented by the prosecution and 
that the only course open to them was to 
bring in a verdict of guilty. Under these 
circumstances this Court held that there 
has been no proper trial. It may be noticed 


‘that in this case also it has been observed 


that in a reference under s. 374 the 
entire case is open tous. In disposing ofa 
reference under s. 374 of the Code and the 
appeals by the accused, we are, therefore, 
bound to satisfy ourselves by going 
through the evidence whether thé accused 
have been rightly convicted, but in doing 
so we must altach considerable weight to 
the verdict of the jury. If after examin- 
ing the evidence which is admissible in law 
we find even without any opportunity of 
hearing witnesses and seeing their de- 
meanour, that certain facts emerge from 
the evidence as proved beyond reasonable 
doubt and the decision in the case depends 
upon inference to be drawn from these 
proved facts, we are not bound to order a 
re-trial. When, however, the evidence can- 
nct be properly weighed by the Court with- 
out hearing witnesses and- seeing their 
demeanour in the witness-box and we are 
not in a position to say whether the facts 


_from which inferences are to be drawn are 


true or false, re-trial should be crdered, ` 
I am, therefore, unable to accept the broad 
proposition thet in dealing with reference 
under s. 374 and the appeal by the ac- 
cused only two courses are open to us; 
viz., either to acquit the accused or to order 
s re-trial. 

Now the charge against the accused is 
that between May 1932 and December 1933 
at Bhawenipore, Calcutte, Howrah and 
Deoghar, Pakur, Bombay and other places 
they along with others were partiesto a 


(22) 31 C WN 881; 103 Ind. Cas. 790; AIR 1927 
ne 631; 46 O L J 31; 28 Ci. L J 742; 8 AI Or R 
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conspiracy to commit murder of Amerendra 
and in pursuance of the said conspiracy 
Amarendra was in fact murdered by the 
introduction, on November 26, 1933, of veru- 
lent plague bacilli in his body which re- 
sulted in his death on December 4, 1933. 
It is not necessary that there should be 
express proof of conspiracy. It is not 
necessary to prove that two or more persons 
came together, actually agreed in terms to 
have the common design and io pursue it 
by common means and so carry it into 
execution. There may be no witnesses to 
say that in their presence the conspirators 
agreed to carry out an unlawful object. 
From the actsand conduct agreement can 
be inferred. Ifit is proved that: they pur- 
sued, by the acts, the same object often 
by the same meens, one performing one 
part of the act and the other another part 
of the same act so as to complete it with 
aview to the attainment of the object 
which they were pursuing, you are at 
liberty to draw the inference that they 
conspired together to effect that object: 
R. v. Murphy (23). The question whether 
certain acts were done in pursuance ofa 
conspiracy or were done separately without 
any pre-arranged plan depends upon the 
evidence in each case. The evidence must 
‘show a common plan so as to exclude a 
reasonable possibility of the acts of the 
conspirators having heen done separately 
and connected only by coincidence. (His 
Lordship after discussing the evidence 
proceeded). There are, therefore, no 
circumstances to show that his attempts to 
get plague culture in 1932, and his activities 
at the Arthur Road Hospital in 1933 were in 
connection with his experiments on any 
plague cure. Tt is true that: 

“The proof of acase against the prisoner .must 
depend for its support not upon the absence or part 
of any explanation on the part of the prisoner himself 
but from the positive alternative evidence of his 
guilt that is given by the Crown. It is not, however, 
an unreasonable thing and it daily occurs in 
e investigation both civil and criminal that if there is 
a certain appearance made against a party if he is 
involved by the evidence in a state of considerable 
suspicion he is called upon for his own sake and his 
own safety to state and to bring forward the 


circumstances whatever they may be which might 


reconcile such suspicious circumstances “with perfect 
innocence, Regina v. Frost (24),” 


From the. facts and circumstances of the 
-case the only reasonable inference is Tara- 
nath went to Bombay for the purpose of 
securing Plague culture. Now Benoy in his 
statement says that he had been to Bombay 


in connection with his film business. It has 
(23) (1873) 810 & P 297 


P 297. 
(24) (1839) 4354. Tr..U S 85; 9 C & P 129. 
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been already stated that he arrived at 
Bombay on April 30, 1933, and left Bombay 
on the next day when he was told by 
Dr. Naidu to ask Taranath to write to the 
Director of Haffkine Institute for permission 
to make his experiments in the laboratory of 
the Institute. On his arrival at Bombay on. 
April 30, 1933, he took Ratan Salaria as his 


guide. Ratan Selaria in his examination. 
says that Benoy told him that his 


business in Bombay wasto obtain facilities for 
Tranath’s plague cure. He further says that 
Benoy did not say a word to him about any 
film company or asked him to guide him to 
any film company. It was never suggested 
to Ratan Salaria in the course of his cross- 
examination that his first visit to Bombay 
was in connection with any film business or 
that he ever Visited any film company. On, 
his second visit to Bombay he also told 
Ratan Salaria that the object of his visit 
was the same as on the last occasion. This 
time he tried to get plague culture surrepti- 
tiously from the Haffkine Institute through 
Dr. Nagarajan and Dr. Sathe. He no doubt 
denies this, but no reason was shown why 
these two witnesses from Bombay would give 
false evidence against Benoy. There is 
nothing toshow that Taranath asked Benoy 
to see these two doctors. 


On the other hand Taranath says that he 
asked him to try Arthur Road Hospital for 
facilities for his experiments there. There was 
no suggestion to Ratan Salaria that Benoy’s 
second visit was in connection with some 
film business. Much reliance was placed 
by-the learned Advocate for Benoyendra on 
Ex. 33. This is a letter which was written 
by Benoy to Amar on July 20, 1933. In this 
letter Benoy stated that his trip to Bombay 
wasin connection with the production of a 
film and the costs were paid by a company 
to a rupee, end that there were letters, 
cheques and bills in connection with the 
matter. No evidence was adduced by 
Benoy to substantiate these statements in 
Ex. 33. There is nothing to show that such 
evidence was not available at the time of the 
trial. In the course ofthe trial Benoy did 
not suggest the name of any company or any- 
thing from which the prosecution could get 
any details of this business. Prosecution 
therefore was not in a position to bring any 
evidence to show that his story about film 
business was false. Benoy was spending 
money from the joint fund and in order to 
meet any objections from Amarendra he was 
giving a false explanation in Ex. 33 about 
his expenses at Bombay. 
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It may be noticed here thet after 
death of Amarendra, Benoyendra made 
attempts to tamper withthe evidence. Be- 
boy does not explain why he was going to 


Bombay with money on February 18, 1934.. 


The reason is obvious. He was going to 
Bombay because he knew that the best evi- 
dence about his complicity in the -erime 
would come from Bombay. 
materials or circumstances fora reasonable 
hypothesis that Benoyendra’s visit to Bom- 
bay was in connection with any film business 
or any business otherthan the procurement 
of plague culture. The- report (Ex. 26) of 
Dr. Santosh Kumar Gupta (P. W. No. 33), 
his evidence in Court and the evidence of 
Dr. Naidu (P. W. No. 68) prove that 
Amarendra died ofplague. It was argued 
on behalf of the appellants that the report of 
Dr. Gupta should not be relied upon as he did 
not apply the agglutition test. The 
evidence of Dr. Naidu is thet it is extreme- 
ly difficult, almost impossible to get a 
homogeneous and even suspension without 
spontaneaus clumping and that the specific 
anti-plague serum agglutinates precede 
tuberculosis reduentum and also some mem- 
bers of the -Pasteurella group. There is 
therefore no substance in this contention. 
Tt had been already stated that on Novem- 
ber 26, 1933, while Amarendra was proceed- 
ing across the Howrah Station Hall after pas- 
sing through the nceexit gate, he shouted out 
that he had been pricked by somebody with 
a pin. On November 29, Dr. Nalini found the 
mark of a prick on the right deltoid, some- 
thing like the mark of a hypodermic needle. 
‘Dr. Nalini refused to accept the defence 
suggestion thet the mark.which he saw was 
the markof a flea or insect-bite. The evidence 
in this case excludes the defence suggestion 
‘that Amarendra wes bitten by a rat-flea 
at the Howreh Station. I em satisfied from 
the evidence in this case that plague: bacilli 
were injected finto Amar’s system by some 
man at the Howrah Station and that his 
death was caused by the injection of the 
‘sensis. Now what was the source ofthis 
plague culture ? The evidence in this case 
shows : ; 

. (1) That the Haffkine Institute at Bombay 
is the only place in India where plague 
research and researches on cultured Sera 
end Vaccine are being carried cn since 
1896 (P. W. No. 68). (2) That the said In- 
stitute supplied cultures to Government 
‘Institutions and Research Institutions, if 
approved by proper authority (P. W. 
“No: 68).. (3) That the said Institute does 
not supply plague culture to .private 


There are no. 
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bodies or persons (P. W. No. 68). (4) Thet 
in 1932 the Heffkine Justitute sent some 
plague culture to Dr. Ukil of Calcutta but 
the culture and the sub-culture were des- | 
troyed in 1932 when the sub-culture failed’ 
(xs. 15, 15-1, Ex. 16 and ihe evidence of 
P. W. No. 41 and P. W. No. 43); (5) that in 
January or February 1933 four tubes of 
plague culture were supplied by Haffkine 
Institute to-the School of Tropical Medicine — 
in Calcutta: (P. W. No. 69); (6) that the 
Arthur Road Hospital et Bombey is the only 
place in Bombey where plage cases are 
treated and culture is made in that hospi- 
tal only for the Haffkin- Institute (P.. W. No. 
47); (7).that the said hospital- does not supply 
plague. cultures to any other person or Ini 
stitute except the Haffkine (P. W. Na. 47); 
(8) that at Kanbuma Valley researches are 
going on with regard to several aspects of 
plague (P. W. No. 68); and (9) that there are 
plague hospitals in Poona, Hyderabad and 
Secunderabad (P. W. No. 68). ` 

“Now the evidence: does not show that 
plague cultures are made or available at 
Kanbum Valley or the plague hospitals in 


‘Poona, Hyderabad and Secunderabad. The 


evidence of P. W. No. 69 shows that out of 
the four sealed: tubes of plague culture 
intended by the Tropical School in Calcutta, 
upto October 2, 1934, three continued to be 
in the same condition as they were when 
they were received from Bombay. The ac- 
cused Tara Nath could not get plague cul- 
ture in Calcutta, in 1932 and 1933 and had 
to look to Bombay for the same. In 
J a Benoyendra told Dr. Nagarajan 
(P. W. No. 46) that he could not get plague 
culture in the Calcutta School of Tropical 
Medicine. The Tropical Schoolin Calcutta 
does not make plague cultures or stock 
them. Plague cultures are generally. indent- 
ed for that school from the Haffkine Institute 
for purposes of experiment. The inference 


therefore is legitimate that the other tube in 
the Tropical School 
‘ments inthe school before April 6, 19337 
OCaptein Pesricha (P. W. No. 69) also said 


wes used for experi- 


that inno other place in Calcutta plague 
cultures are made or stocked. The culture 


‘which was the cause of Amars death was 
‘not therefore procured from Calcutta. 
attempis of Dr. Tara Nath in 1832 and that 


The 


of Benoyendra in 1933 to obtain plague cul- 
ture from -Haffkine Institute failed. The evi- 
dence in this case does not suggest that it 
could have been obtained from the said 
Institute. In July 1933 Benoyendra while 
at Bombay got the information from: Dr. 
Nagarajan: that plague cultures ‘were avail- 
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able in Arthur Road: Hospital at Bombay. 
Tara Nath on his arrival at Bombay got 
access to plague cultures which were alive. 
The evidence further shows that Tara Nath 
had means to-remove some plague culture 
without the knowledge of the hospital au- 
thorilies and carry the same to Calcatta. 

. There is evidence also to the effect that 
plague culture if purloined-in July 1933 
could be kept alive up to November 26, 1933. 
There is also evidence that from 1926 up to 
September 1934 only one doctor, i.e., Tara 
Nath from Bengal had gone from Calcutta 
and Bengal to Arthur Road Hospital. The 
only reasonable inference is that the cul- 
ture which was injected into Amar’s body 
was brought from the Arthur Road Hospital 
at Bombay. The evidence does not show 
that the-man.who injected plague culture 
into Amar’s body had any opportunity of 
‘stealing culture from the said hospital. 
He must have therefore got it from some 
body else. Benoyendra was on bad terms 
with Amarendra. The evidence does not 
show that any one else had any motive- for 
murdering Amarendra. Benoyendra and 
Tara, Nath. were close friends and associates. 
The activities of Benoyendra and Tara Nath 
at Bombay in July 1933 can be explained 
only on the reasonable hypothesis that they 
were acting in close concert to steal plague 
culture from Arthur Road Hospital. In pur- 
suance of the preparation made by Benoy- 
endra, Tara Nath on his arrival at Bombay 
obtained facilities for stealing plague bacilli 
from the said hospital. They could be carri- 
ed tc Calcutta and kept alive till November 
26, 1933. The germ which was responsible 
for Amarendra’s death was obtained from 
Arthur Road Hospital and the evidence 
shows that excepting Tara Nath no body 
else had any opportunity for purloining it 
from that hospital. The only legitimate in- 
ference therefore is that the plague culture 
which was the cause of Amarendra’s death 
was procured from Aruhur Road Hospital 
in pursuance of a conspiracy to murder 
-Amarendra and was supplied to a person at 
present unknown who injected it into 
Amar's system and Amarendra was murder- 
ed in fact by the injection of that sepsis at 
‘the Howrah . Station on November 26, 1933 
and that Benoyendra and Tara Nath were 
-parties to that conspiracy. 

Ne Sentence altered. 
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BOMBAY HIGH COURT 
Miscellaneous No. 100 of 1935 
September 23, 1935 
BEAUMONT, C. J. AND BLACKWELL, J, 

© In re P. D. SHAMDASANI—Pprririons2 
"City of Bombay Municipal Act (Bombay Act III of 
1888), ss. 28 (k), 27, 33 -Objection to election involving 
question of law~Duty of Commissioner to decide— 
Objection to acceptance of nomination of candidate— 
Whether an objection regarding the poll —Remedy of 
aggrieved party —Election, 

There is nothing in sub-s. (k) of s. 28, City of 
Bombay Municipal Act which restricts tae objections, 
which the Commissioner is required to hear and 
decide, to questions of fact. If questions of law or 
mixed questions of law and fact arise, and ifthe 
Municipal Commissioner is not a lawyer nimself, he 
must do the best he can, butheis not entitled to 
refuse to perform the duty imposed upon him by the 
Act by saying that he does not know the law and is 
not competent to perform the duty. 

An objection to the acceptance of the nomination 
‘of a candidate is not an objection to or regarding the 
poll within the meaning of s. 28 (k), City of Bombay 
Municipal Act. By cl. (j),- sub-s, (2), s. 26 the 
Municipal Commissioner has to decide whether the 
election will take the form of a contested election or 
not—that. depending upon whether the number of 
valid nominations exceeds that ofthe vacancies, 
He can only make up his mind. whether the election 
is to be a contested election or not after he has 
come to a decision upon the question whether the 
nominations or any of them are invalid, by reason of 
the qualifications contained in s. 16. When the 
.Municipal Commissioner has so made up his mind, 
s. 27 requires that if a ward election isa con- 
tested one, a poll shall be taken seven days after the 
day fixed for the election, and by sub-s. (2) aduty is 
imposed upon the Commissioner of causing the names 
of all persons validity nominated to be published 
three days before the day of the poll in the Bombay 
Government Gazette and in the local newspapers. 
Consequently, a decision by the Municipal Com- 
missioner as to thə validity of a nomination is a 
condition precedent to the fixing of a poll, and as the 
decision is given by him before the pol] is held, any 
question as to the validity or invalidity ofthenomina- 
tion is not an objection within the meaning of that 
section. The rights of an aggrieved person in regard 
‘to the validity of an.election are amply covered by 
s. 33 of the Act, and the validity of an election may ba 
challenged as therein provided before the Chief Judge 
of tne Small Causes Court. 


Sir Jamshed Kanga, for the Municipal 
Commissioner. ; 

Mr. Lalji Goculdas, for the Intervener. 

Beaumont, C. J.—-This isa petition under 
s. 45, Specitic Relief Act, by which in 
substance the petitioner asks that the 
Municipal Commissioner may be directed 
to hear and decide certain objections 
which the petitioner takes to a recent elec- 
tion in B Ward inthe city. Before coming 
to fact, it is desirable to look at the material 
provisions of the City of Bombay. Municipal 
Act, 1888, under which the election was 
held. Section 26 provides that candidates 
for election at a ward election must be duly 
nominated in writing in accordance with the 
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provisions of the section and under sub's. (2) 
(e) (it) if any person nominated is disquali- 
fiedfor being a councillor for any of the rea- 
sons set forth in s. 16, the Commissioner shall 
declare such person’s nomination invalid. 
Under s. 16, a person is disqualified ifhe fails 
to pay any arrears of any kind due by him 
to the Corporation within three months 
after a special notice in that behalf hes 
been served upon him. Thenit is provided 
ins. 26 that if there are more candidates 
then there are vacancies, the election is con- 
tested election; and s. 27 (1) provides that 
when a ward election is contested, a poll 
shall be-taken seven days after the day 
fixed for the election, and sub-s. (2) pro- 
vides that at least three days before the 
day of the poll, the Commissioner shall 
cause then ames of all the persons 
validly nominated with their respec- 
tive abodes and -descriptions to be 
published in the Bombay Government 
Gazette and in the local newspapers. Then 
s. 28 contains various provisions relating to 
contested ward elections, and the material 
one is sub-s. (k) which provides that the 
Ccmmissioner shal] as soon as may be, 
declare the result of the poll, specifying the 
total number of valid votes given for each 
candidate, and he shall, as soon as may be, 
hear and decide all objections, if any, to or 
regarding the poll, made to him in writing 
not later than 5 o'clock of the afternoon of 
the day after the poll and shall cause lists 
to be.prepared for each ward, specifying 
the names of all candidates, and the nam- 
ber of valid and the number of rejected 
votes given to each candidate. Then s. 29 
enables the Corporation, with the sanction 
of the Local Government to make rules for 
the conduct óf elections. And then-s. 33 
directs that an’ ‘election petition, in which 
the validity of any election is in questi-n, 
shall be heard “by the Chief Judge ofthe 
Small Causes Court, and any such petition 
has to be presented within fifteen days from 
(he date on which the list prescribed under 
sub-s. (k) of s. 28 was available. 

The -fects in the present case are very 
simple. An election was to be held in 
Ward B, and the Municipal Commissioner 
fixed August 20, as the day of election. There 
were originally four candidates for one 
vacancy, so that the election wes a contested 
election, and a poll had to be held on 
August 27. Before the day of the poll, two 
of the candidates witndrew, leaving only 
the present petitioner end Mr. Allarakhia 
who intervenes on this petition. After the 
poll, and before 5 o'clock on the following 
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day, the petitioner gave notice in writing 
to the Commissioner of certain objections 
to or regarding the poll taken on August 
27. Those objections are set out in the 
letter of August 28, 1935, which is annexure 
Bto the petition. The first objection was 
that the taking of the poll was illegal and 
invalid. The second objection was 

“that without prejudice to the aforesaid objection, 


the said poll was conducted ina manner contrary 
to law.” 


Then. objection No. 3, 4 and 5 were in terms 
besed on the validity of one of the rules 
mede under the Act; and objection No. 6 
was that “the yotes taken at the poll for Mr. 
Allarakhia are all invalid.” The Municipal 
Commissioner in his reply of August 
29, 1935, stated that objections Ncs. 1 to 5 


“are purely questions of law and are outside the 
scope of s. 28 (k), City of Bombay Municipal 
Act.” 


_ As regards objection No. 6, the Gommission- 


er asked for further particulars, but he has 
never refused to hear objection No. 6, and 
that matter is standing oyer until this peti- 
iion is disposed of. I think the Municipal 
Commissioner was wrong in refusing to hear 
nd decide all the objections Nos. 1 to 5 on 
the ground that they raised points of lew. 
There is nothing in sub-s. (k) of s. 28 which 
restricts the objections, which the Commis- 
sioner is required to hear and decide, to 
questions of fact. If questioes of law or 
mixed questions of law end fact arise, and 
if the Municipal Coommissioner is not a 
lawyer himself, he must do the best he 
ean, but he is not entitled to refuse to 
perform the duty imposed upon him 
by the Act by saying that he does 
not know the law and is not 
competent to perform the duty. I think 
thet he ought to have heard, at any rate, 
objections Nos. 1 and 2, which were express- 
ed in generel lenguage, es well as objection 
No. 6. Butin this petiton the grounds for 
those objections have been explained, and 
it appears that objection No. 1—that the 
taking of the poll was illegal end invalid 
—is based on the contention that Mr. Al- 
larakhia wes disqualified from being a 
candidate under s. 16 of the Act, and that 
therefore the ecceptance of his no- 
mination was invalid; and the petitioner 
esks not only for a direction on the Mu- 
nicipal Commissioner to hear that ques- 
tion but for aa order on him to produce 
the Municipal books, which will show that 
Mr. Allarakhia was in arrears with “his 
dues, and that a notice had been properly 
served upon him. In my opinion, that 
is not an objection to or regarding the 
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poll within the meaning of s. 28(k). It 
is an objection to the acceptance of the 
nomination of Mr. Allarakhia, which pre- 
cedes any question ofa contested election 
and any question relating to the poll. 
In my opinion therefore the .Municipal 
Commissioner—now thet we know the real 
reasons for objection No. 1— is entitled 
to say that it is not a matter which 
arises under s. 28 (k). 


It further appears from the petition 
that objection No. 2 is really based on 
the same contention as that in the next 
three objections. The contention is that 
the last part of r. 8 of the rules made 
under s. 29 is invalid, and that the con- 
duct of-the election under that rule hag 
resulted in a lot of illegal votes being 
recorded. Technically, I think, that is a 
question which the Commissioner could 
be: called upon to decide; but it seems 
to me that he could only decide it in one 
way. The Commissioner is a servant of 
the Corporation and he is conducting the 
poll under the rules made by the Cor- 
poration with the sanction of the Local 
Government, and I think that he is 
bound by the rules as they stand and 
cannot question them, and he would be 
bound so to decide upon any objection 
which challenged the validity of a Rule. 
If the rules are to be questioned, they 
must be questioned in the appropriate 
Court. Although therefore I think that 
we have jurisdiction to make the Rule 
absolute, end direct the Commissioner to 
decide that objection, it would obviously 
be futile to do so, if the Commissioner 
is bound to answer the question in one 
way only. So that in the exercise of the 
Court's direction, I think that we ought 
40 refuse to make the Rule absolute. 


It wes contended further that the case 
did not fell under s. 45, Specific Relief 
Act, because it wes suggested that pro- 
visos (d) and (e) were not complied with. 
There is, I think, no force in that con- 
tention. The desire of the petitioner is 
ihat the Municipal Commissioner may be 
directed to hear and decide his objections 
and if he gets en order to that effect, his 
objection will be heard and decided, and 
the relief will be effective. Whether the 
objections are decided in such away as 
to afford him eny substantial relief is 
irrelevant. I am of opinion also that there 
is no other adequate remedy open to the 
petitioner, because the right of proceed- 
ng under s. 33 before the Chief Judge 
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of [theġSmall Causes Court has not at 
present arisen. But, for the reasons given 
I think that in our discretion we ought 
not to make the Rule absolute. 

Blackwell, J.—The question before the 
Court is whether on the facts now known, 
the Court ought to order the respondent 
to hear objections Nos. 1 to 5 taken by the 
petitioner in his petition, end set out 
by him in his letter dated August 28, 
1935, to the respondent. It is conceded 
by the respondent that it is his duty to 
hear the objection No. 6 in that letter. 

The first objection is that the taking 
of the poll was illegal and invalid. It is 
now known on the facts before the Courts 
that that objection relates to the validity 
of the nomination of one of the candidates 
Mr. Allarakhia. Under s. 26, City of 
Bombay Municipal -Act,.1888, candidates 
for election at a ward election must be 
duly nominated in writing; and by sub- 
s. (2) (e) (iii) of that section a duty is 
imposed upon the Commissioner to declare 
whether any person’s nominaticn is in- 
valid, if he comes to the conclusion thet 
he is disqualified from being a councillor 
for an} of the reasons set forth ins. 16. 
Then by cl. (J), sub-s. (2), s. 26, the 
Municipal Commissioner has to decide 
whether the election will take the form 
of a contested election or not—that depend- 
ing upon whether the number of valid 
nominations exceeds that of the vacancies. 
He can only make up his mind whether 
the election is to be acontested election 
or not after he has come to a decision 
upon the question whether the nominations 
or any of them are invalid, by reason 
of the disqualifications contained in s. 16. 
When the Municipal Commissioner has 
so made up his mind,—s. 27 requires 
that if a ward election is a contested 
one, 2 poll shall be -taken seven days 
after the day fixed for the election, and 
by sub-s. 2aduty isimposed upon the 
Commissioner of causing ihe names of 
all persons validily nominated to be 
published three days before the day of 
the poll in the Bombay Government 
Gazette and in the local newspapers. 
Therefore it is plain that a decision by 
ihe Commissioner as to the invalidity of 
a nomination is a condition precedent to 
the fixing of a poll. The petitioner here 
contends that it is open to him to say 
that Mr. Allarakhia'’s nomination was in- 
valid, and that that is an objection to or 
regarding the poll, which the Ccmmis- 
sioner is required to hear within the 
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meaning of sub-s. (k) s. 28 of the Act, 
In my opinion, such an objection is not 
an objection to or regarding .the poll. 
The Commissiovef, before deciding that if 
poll should be held, has to make up his 
‘mind as to the validity or invalidity of 
the nomination, andin my opinion that 
decision having been given by him before 
the -poll is held, any question as to the 
validity or invalidity of the nomination is 
not en objection within the meaning of 
that section. The rights of an aggrieved 
person in regard to the validity. of an 
‘election are amply covered by s. 33 of 
the Act, and the validity of an election 
may be challenged as therein provided 
before the Chief: Judge - of the Small 
Causes Court. 

The next question’ arising is whether 
objections Nos; 2to 5 are objections which-the 
respondent ought now to be ordered to 
hear as objections to- or regarding the 
‘poll within the meaning s. 28, sub- s. (k). 
Tt is apparent from the contents of the 
petition’ itself that all those objections 
‘are based upon the alleged invalidity 
of Part 2, r. 8 of the rules which have 
been made by the Corporation with the 
‘Sanction of the Local Government under 
the power contained in s. 29, City of 
Bombay. Municipal Act. In my opinion, 
it is not opén to the Municipal Commis- 
sioner to take into account the validity 
or invalidity of any rules made -with 
‘the sanction of the Local Government 
under which he holds the poll. In my 
judgment, the contention that a rule so 
made was ‘ultra vires the Corporation 
would nct be an objection to or regarding 
the poll, within the meaning of sub-s. (k), 
-s, 28. The Act itself contemplates by 
s. 29 that the Corporation shall be em- 
powered to make rules with the sanction 
of the Government; and when such rales 
have been made, it is, I think, the 
bounden duty of the Municipal Gommis- 
sioner to conduct the poll on the basis of 
and subject to such rules, without question 
on his part. In my opinion, it could not 
possibly have been the intention of the 
Legislature that the validity of a rule 
“made under the express power conferred 
“by s. 29 of the Act should be open to 
question as an objection to or regarding 
the poll within ihe meaning of sub-s. (k), 
s. 28. It being plain from the terms of 
the -petition that objections Nos. 2 to 5 all 
‘relate to the. alleged invalidity of Part J, 
r. 8, it is, in my opinion, not open to the 
‘Court to treat. any of those objections 


t 
m a T, 
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as ən objection falling within sub-s. (k), 
s. 28, and ‘accordingly not open to the 
Court to direct the Municipal Commis- 
Sioner to hear those objections. For the 
above reasons, I think that the Court 
c.nnot make this Rule nisi absolute, and 
thet it should be discharged. ; 

Beaumont, C. J.—Rule discharged with 
costs—including the costs of the hearing 
before Dayar, J..—in favour of the res¢ 


pondent. The intervener should bear 
his own costs. 
N. Rule discharged. 


RANGOON HIGH COURT 
Criminal Revision = DHUGADON No. 218-B . 
£ 1935 


0 
May 23, 1935 
MAORNEY, J. ; 
EMPEROR—Prosgcutor 
VETSUS : ‘ 

BASA MEAH AND OTAERS—RESPONDENTS 

Penal Code (Act XLV of 1860), s. 379— Gang of 
persons going tolandof another with intention of 
‘removing paddy by force—Some of them committing 
theft—All held responsible for both violence and theft 
—Criminal trial—Sentence~Offences of dacoity and 
theft common in particular place —Severe punishment 
-Necessity of. 

Where the evidence for the prosecution is that thé 
accused formed part of a gang of persons who came 
on to the land with the intention of removing the 
paddy by force, and it fell to some of the accused 
to uce the necessary violence on the complainant and 
his friends, whilst it fell to the others to commit the 
actual theft : ; 

Held, that all must be held responsible both for the 
violence which they themselves committed and the 
theft which their fellow conspirators committed. 

Offences of dacoity and robbery in respect of culti- 
yators, which have comets ba of common cccurrence 
ina District should be severely punished. am 


Or. Revn. App. from an order of the 
Township Magistrate, Maungdaw, dated 
October 31, 1934. 

Mr. Sein Tun Aung, the 
dents. 


Order.—These proceedings arise out of 
a reference by the learned Sessions 
Judge of the Arakan Division. The seven 
respondents were convicted under s. 379, 
Indian Penal Code, by the Township Ma- 
gistrate of Maungdaw, Akab, exercising 
First Class powers and fined Rs. 50 each, 
in default, to suffer fifteen days’ rigorous 
imprisonment. The case forthe prosecu- 
tion was that these persons, together with 
many others, entered upon the land, which 
the complainant and his friends had culti- 
vated, and were now reaping, that certain 
of the respondents assaulted and drove 
away the complainant and his friends and 
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that thereupon one or more of the respon- 
dents, together ‘with other persons | in the 
party, reaped and.removed the paddy. - The 
learned Township Magistrate acquitted 27 
out of the 34 persons who were accused 
as he held that there was not’ sufficient 
reliable evidence against them. As regards 
the seven respondents, he held that it 
was proved thatthey had assaulted. the 
complainant and his friends, 


sons actually took part in the reaping of 
the paddy, he yet convicted them -under 
s. 379, Indian Penal Code. The ` learned 
Sessions Judge is‘of the opinion that on the 
evidence of the prosecution a charge for 
robbery or dacoity should have been fram- 
ed. He remarks that : this method- of cave: 
ing wrongful loss to cultivators is very 
common in that District and -needs-to be 
dealt with severely. He considers that the 
law ‚should beapplied in its. full vigour 
Therefore inspite of - the fact that the oc- 
curence took place over a year ago, he is 
of the opinion that the convictions -and 
sentences passed upon the respondents 
should be set aside and that they should be 
re-tried before a competent Magistrate for 
the more serious offences which the prosecu- 
tion evidence appears to establish that they 
committed. a 
. The learned Advocate who has appeared 
forthe respondents has argued that they 
should have been acquitted of theft be- 
cause there was no reliable evidence - that 
they actually reaped the paddy. But this 
contention fails to appreciate the evidence 
for the prosecution, which is that these men 
formed part of a gang of persons who came 
on to the land with the intention of remov- 
ing the paddy by force, and it -fell to the 
respondents to use ihe necessary violence 
on the complianant and his friends, whilst 
it fell to the others to commit the actual 
theft. But clearly, if the prosecution 
witnesses were telling the truth, (and the 
‘Township Magistrate has believed them so 
Jar as the respondents are concerned), then 
they must be held responsible both for the 
violence which they themselves committed 
and the theft which their fellow conspi- 
rators committed. Itis further urged that 
if a re-trial be now ordered, it will give on 
opportunity to the prosecution witnesses to 
mprove upon their evidence and 
he state of tension between the parties is 
such that it is almost inevitable that false 
evidence will be introduced ` rendering it 
‘impossible fora Magistrate to arrive at a 
proper decision. It may be that this may 
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he was doubtful whether any of these per-_ 
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happen, but I see no sufficient reason 
to presume that it will happen: The acts 
sought to be established appearto be quite 
clear, and whoever tries the case will, no 
doubt, be on his guard against the intro- 
duction of new facts which should have 
been deposed to at the previous trial. I 


--agree with the learned Sessions Judge that 


ifthe prosecution caseis established it 


would appear that a very serious offence 
_ possibly that of dacoity, has been committed 


by the respondents, and if this is true and 


“this kind of offence is of common occurrence 


in Akyab, then it certainly is time that 
severe notice were taken of it. The punish- 
ment which the respondents have now re- 
ceived is ridiculously. inadequate for such 
an offence. | 
= It- appears tome that this case has not 
been properly tried by a competent Magis- 
trate competent to try the serious offence 
which it may appear that the respondents 
have committed. [therefore set aside the 
‘convictions and sentence which have been 
passed upon the respondents and _ I direct 
that the District Magistrate of Akyab do 
himself re-try these persons on the facts 
which are vlleged against them, or direct 
some competent Magislrate to re-try 
them. l 

"The reference of the 
Judge is accepted. 

N. _ Reference accepted. 


learned Sessione 





LAHORE HIGH COURT 
First Civil Appeal No. 1957 of 1932 
May 17, 1935 
ADDISON AND DIN MOHAMMAD, JJ. 
MUTSADI LAL AND OTAHERS—DEFENDANTS— 
APPELLANTS 
VETSUS 
SAKHIR CHAND AND oTdaERS-—PLAINTIPES 


AND DEFENDANTS-——RESPONDENTS. 

Hindu Law—Joint family — D 2bts—Karta incurring 
debt for benefit of family on promissory note— 
Liability of executor—Other members, not parties to 
it —Liability of. i 

Where the head of the Hindu joint family incurs 

"debt on a promissory note for its benefit, the members 
who are not contracting parties or whe cannot be 
“treated as such by their conduct or who do not 
‘subsequently ratify such contract, cannot be held 
personally liable. Their liability for the debt is to 
the extent of their sharesin the family property, 
Bulagi Das v. Lal Chand (|) and Krishna Iyer vy. 
Krishnaswami Iyer (2), relied on. Ram Gopal Ghosh 
v. Dhirendra Nath (3), not followed. 
- F. O. A. from the decree of the Sub-Judge, 
‘First Class, Jhang, dated August 29, 1932. 
= Messrs. R. C. Manchanda end, Nand 
Lat Saluja, for the Appellants. 
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Messrs. Badri Das and Charanjiva Lal 
Aggarwal, for the Respondents. 


Addison, J.—The joint Hindu family con- 
sisting of Lala Sakhir Chand, his sons and 
grandsons, sued the joint Hindu femily of 
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Rai Sahib Wazir Chend and Pandit Bal Mu- 
kand, ete., for recovery of Rs, 11,000, princi- 
pal and interest, on the strength of a promis- 
sory note. The following pedigree table 
of the joint Hindu family of the defendants 
18 necessary. 


Rat Sahib PANDIT WAZIR CHAND 
defendant No, L 


| 
Pandit Bal Mukand, 
defendant No. 2 
| 





| | 
Pandit ai Ram, Pandit Salig Ram, Pandit Mutsadi Lal, Pandit Shanti Lal, 


defendant No. 3 defendant No, 4. 


~ 


Pandit on Parkash 
(minor) 

defendant No, 7. ; 
: During the pendency of the suit the eldest 
member of the defendant's joint family, 
Rai Sahib Wazir Chand, died. Money 
was advanced to Wazir Ghand and his 
son “Bal Mukand from time to time on 
promissory notes which were signed by 
Wazir Chand and Bal Mukand only.” The 
last promissory note signed was one for 
Rs. 13,000 on August 24, 1927, on which 
interest at Re. 1 per cent per mensem was 
agreed to be paid. It is on this promis- 
sory-no‘e that the present suit was 
brought. . 

Various defences were put forward by the 
defendants which were all decided against 
them with the result that a personal de- 
cree forthe amount claimed was given 
against the adult members of the family, 
Bal Mukend and his three sons, Kirpa Ram, 
Salig Ram and Mutsaddi Lal. As regards 
the minors Shenti Lal end Om Parkash, 
it was held that they were liable only to 
ihe extent of their share in the joint family 
‘property: The finding of the Subordinate 
Judge was that Wazir Chand and the other 
defendants were members of a joint Hindu 
family ond thet the debts were incurred for 
the benefit and interest of the joint Hindu 
fomily. Against this decision only three 
persons have appealed. They are the three 
sons of Bal Mukand, Kirpa Ram, Salig Ram 
end Mutsaddi Lal, who were held person- 
ally lisble along with their father Bal Muk- 
and, although they did not sign the pro- 
missory note all the transactions having 
been entered into by Wazir Chand and 
Bal Mukand. 

“The argument before us was confined to 
the contention that these appellanis were 
not personally liable, but that, on the find- 
ings ofthe Subordinate Judge that they 
were members of a. joint Hindu family 


v 


-liable to the extent of 


defendant No, 6, 


defendaut No. 5. 
; (minor.) 


along with Wazir Chand and their father 
Bal Mukand and that the debts were incur- 
red for the benefit of the family, it should 
have been held that they were merely 


their share in the 
joint femily property. < 
In para. 240 (1) oêMullas Hindu Law 
it is stated that where debis have been 
incurred, the other co-parceners, whether 
they be adults or minors, are liable, but to 
the extent only of their interest in the 
joint femily property. 
They are not liable personally unless in 
the case of adult co-patceners, the contract 
sued upon, though purporting to have been 


entered into by the manager alone, is 
in reality one to which they are actual 
contracting parties, or one to which 


they can be treated as being contracting 
parties by reason of their conduct, or one 
which they have subsequently ratified. 
There is nothing inthe present case to 
show that the contract sued upon was in 
reality one to which the members of the 
family other then Weazir Chand and Bal 
Mukand were actual contracting parties or 
one to which they can be treated as being 
contracting parties by reason of their con- 
duct or one. which they subsequently 
ratified. The promissory mote was signed 
by Wazir Chand and Bal Mukand, who were 
the heads of the tamily, and itis no doubt 
true that the debt contracted was for the 
benefit of the joint family. The ordinary 
rule, however, is as stated in the passage 
from Mulla above and Bulaqi Das v. Lal 
Chand (1), that the other members of the 
family are only liable to the extent of their 
share in the joint family property. No con- 
duct showing thatthey ought to be treated 


(1) A I R 1934 Lah, 865; 155 Ind. Cas. 752; 36 PLR 


101; 7 R L 769. 
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as the actual contracting parties has 
leen established nor is there anything to 
show , that in reality they were actual 
contracting parties. The contracting 
parties were the two persons Wazir 
Chand and his son BalMukend. They 
had, however, ‘full authority as the two 
senlor members of the family, who were 
managing its affairs,to hind the others to 
the extent of their share in the family pro- 
perty, but that is all. 

Therehas been some difference of opi- 
nion as to whether in the case of 2 promis- 
sory note allthe members of the family 
ean be sued or only the actual contract- 
ing parties. In Krishna Iyar v. Krishna- 
swami Iyar (2), it was held that all the 
members of the undivided family could 
be held liable, if it was ajoint family 
debt, and not merely those who signed the 
promissory note; but it is clearly set 
forth in that decision thatthe other mem- 


bers are liable only to the extent of their- 


share inthe joint family properly. On the 
other hand Page, J., held in Ram Gopal 
Ghosh v. Dhirendra Nach (3), that a debt 
contracted under a promissory note 
signed by a karta for family purposes 
does not attract the Hindu doctrine of 
family responsibility for family debts, and 
such a doctrine is incompatible with the 
object and effect of the law relating to 
negotiable instruments. It is not neces- 
sary, however, to go into this question fur- 
ther as the only contention before us was 
that the appeal should be accepted to the 
extent of holding that the three appellants 
were not personally lable on the promis- 
sory note in suit, but only tothe extent of 
their share inthe joint family property. 
We have no doubt that this is the cor- 
rect decision in the present case, there 
being nothing established on the record 
except that the debt was incurred for 
family purposes. 

We accept the appeal to the extent of 
declaring that the appellants Kirpa Ram, 
Salig Ram and Mutsaddi Lal, are not per- 
sonally liable under the decree, but, like 
the minors, Shanti Lal and Om Parkash, 
are liable under the decree only to the ex- 
tent of their share in the joint family pro- 


perty. There will beno order asto the 
costs of the appeal. 
D. Appeal accepted. 


(2) 23 M 597. 
(3) A I R 1927 Cal. 376; 101 Ind, Gas, 573; 54 C 380; 
əl O WN 397, < 
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MADRAS HIGH COURT 
Civil Revision Petition No. 913 of 1932 
July 25, 1935. 
VARADACIJARTAR AND STODART, Jd. 
KONCHADU DALAY YA—PLAINTIFR-- 
PETITIONER 
VETSUS 
MALLA SUNDARA NARAYANA AND OTAERS 
—DEFENDANTS—RESPONDENTS 

Civil Procedure Code(ActVof 1908),ss. 63,73, O.XXI, 
T. 17~Limitation Act (IX of 1908), Sch. I, Art. 182 
(5)~—Application for rateable distribution under s. 63 
by decree-holder who had attached before judgment — 
Attachment before judgment, when becomes atiochment 
in execution~Defective execution petition, whether 
saves Uimitation—Re-presentation after amendment, 
effect of. eo 

There is nothing in principle or authority in sup- 
port of the view that a person who has obtained an 
attachment before judgment cannot avail himself of 
s, 63, Civil Procedure Code, untilsome order has 
been passed by the Court upon his application for 
execution. The more reasonable view is that from 
the time he applies for execution he elects to avail _ 
himself of the attachment before judgment and frem 
that moment the attachment before judgment becomes 
an attachment in execution for the purposes of s. 63 
Meyappa Chettiar v. Chidambaram Chettiar (2), 
referred to, Wi 

Even if there are defects in an execution petilion 
the petitioner will be entitled to the benefit of s. 74 
if the petition was in substantial compliance with the 
law. {In any event under O. XXI, r. 17, Civil Pro- 
cedure Code,when the execution petition is re-present- 
ed with the necessary amendment it must be deemed 
to have been a valid presentation on the date of the 
original presentation itself. : 

Where the High Court is satisfied that in making 
an order under s. 63, Civil Procedure Code, the lower 
Court has proceeded ona clear misapprehension of 
that section, it will be justified in setting aside that 
order in revision even though another remedy by 
way of separate suit may also bs open to the aggriev- 
ed party. 

C. R. P. under s. 115 of Act V of 1908 
praying the High Court to revise the order 
of the Court of the Subordinate Judge of 
Berhampore, dated December 7, 1931, and 
made in E. A. No. 128 of 1931 in E. P. No. 52 
of 1931 in O. S. No. 12 of 1930. 

Mr. G. Chandra Szkara Sasirt for Mr. 
G. Lakshmana, for the Petitioner. 

Mr. B. Jagannadha Das, for the Respon- 


dents. 


Judgment.-This revision petition 
arises out of an application under ss. 63 
and 73 of the Code of Civil Procedure by the 
decree-holder in O. S. No. 12 of 1930, on the 
file of the Court of the Subordinate Judge 
of Ganjam. Pending O. S. No. 12 of 1930, 
the plaintiff had obtained an attachment 
before judgment of certain properties of the 
defendant. The decree was passed on 
March 23, 1931, and on July 3, 1931, he filed 
an application for execution as well as 
E. P, No, 52 of 1931 out of which the present 


+ 
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Civil Revision Petition arises, In the exe- 
cution application he asked for sale. of. the 
properties already: attached before judgment. 
The last column in that execution application 
refers to the attachment before judgment 
but we must take.it that though the column 
refers to a schedule attached tothe petition, 
-the schedule was not in fact put. into. Court 
along with the execution petition. In E. P. 
No. 52 of 1931, however, the decree-holder 
stated that the properties thus attached 
before judgment in O. S. No. 12 of 1930 had 
been brought to sale by the District Munsif’s 
Court of Sompete in execution of the decree 
in O. S. No. 81 of 1930 on the file of that Court, 
and he accordingly prayed that the amount 
‘realised under that sale ‘may be called for 
‘and distributed by the Sub-Vourt, rateably 
‘amongst various decree-holders. We find 
‘from ‘the endorsements on the Execution 
Petition No. 52 of 1931 that on July 6, the 
learned Subordinate Judge intimated the 
fact of this application to the District Munsif 
of Sompeta and asked that the money might 
be sent over to the Sub-Court or be retained 
-in the District Munsit’s Court pending fur- 
‘ther orders from the Sub-Court. We later 
‘on find a note of intimation from the District 
“Munsif of Sompeta that the money was 
retained in his’Court pending the orders of 
the Sub-Court. 

The main execution appl ication, was 
‘yeturned, for production of the copy of the 
-order of attachment before judgment and 
the schedule and when it was represented, 
ib was again returned for amendment of 
‘certain errors in the schedule. It was 
finally represented on August 31, 1931, when 
‘the Subordinate Judge “passed. ‘an order 
thereon calling for sale papers. 

In the present proceedings we are con- 
cerned only with the sale proceeds realised 
in the Sompeta District. Munsif's Court by 
sale of some of the properties attached before 
judgment. It would appear that the’ sale 
took place on June 23, 1931, and the money 
was deposited in the District Munsif’s Court, 
on July 6,1931. The question is whether, 
‘on these facts, the casefalls under ss. 63 of 
‘the Code of Civil Procedure or not. In- 
cidentally the learned Subordinate’ Judge 
has discussed the effect of s. 73 of the Code 
‘of Civil Procedure also and he was of opinion 
that the plaintiff's application for execution 
‘must be deemed to have been admitted only 
on August 31, 1931, when it was re-present- 
‘ed after all the necessary corrections, end it 
“was, only after the order for Bale papers, 
“was made on that date that the attachment 
pefore judgment must be deemed to.have 
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-become an attachment in pe 


.long agoas July 6, it followed, 


‘detective 


ordered 
„also refer. in 


any event, under the. 
XAXI, r. 17, when the execution petition was 


‘ments, .it must be 


‘to rely upon 


_ District Munsit’s Court 
„concerned, the only method of execution 


menis of law. 


‘attachment in execution’ so 


‘calling for sale papers. 
Tid of the oe of Civil Procedure provides 


16110. 


.-€., OD 
August 31. As the sale proceeds hod beet 
paid into the Dis‘rict. Munsif’s Court so 
according 
to him, that the case would not be covered 


. by s. 63, or s. 73 ofthe Code. 


We are unable to agree with this. view. 


„If it were necessary. to base our decision 


on the presentation of the main. execution 
application, we should have - been prepared 
to holu that the execution application pre- 
sented .on July 3, 1931, was. not ‘really 
in law, as it referred .to the 
attachment before judgment which had been 
by that. very Court. We may 
this. connection to Abdul 
Salam v. Veerabhadram (1),-. where it was 

held that even if there were defects in 
the E. P. the. petitioner -will be entitled. to 
the benefits of's. 73 if the petition was in 
substantial compliance with the law. Jn 
provisions of. O. 


re-presented with the necessary amend- 
deemed to have. been 
a valid presentation òn the date ofthe 
original presentation itself. Inthe’ present 
case it seems tous to be scarcely necessary 
the formal appleation for 
execution, because on the same day E. 
P. No. 52 of 1931 was also presented and 
so far as the properties sold by the Sompets, 
cn June 23 are 


that the present plaintif could have pur- 


sued was to ask the Sub-Court to send for 


the sale proceeds. To that extent E. P. No. 


.52 of 1931 is itself a proper end sufficient 


execution application to satisfy the require- 


It is no doubt true ihat s. 63 of the 


‘Code of Civil Procedure requires that the 
Property must be under attachment in exe- 
-cution of decrees of more Courts than one. 


the 


But we are unable to agree with 


‘learned. Subordinate Judge that the- pro- 


be under 
far as the 
Sub-Court decree was concerned, only when 


the order was made on August 31, 
Order XXXVULI, 


perty must be deemed to 


that when an attachment before judgment 
has been mde pe a decree is subsequently 
passed in favour of the plaintiff it shall not be 
necessary upon an application for execution 
of such decree to apply for a ré-attachment 


g(t 52.3 160; 116 Ind. Cas, 72: A I R.1929 Mad, 703; 
0 L W 110; 57M LJ 97; Ind, Rul, (1929) Mad. 760; 
1999) M W Nen, 
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of that property. It'was at one time held that 
an attachment before judgment is so radi- 
cally different in character from an attack- 
ment in execution that some of the provisions 
in the Code relating to attachment in exe- 
cution should not be applied to attachment 
before judgment. Difficult questions of 
this kind have arisen under O. XXI, 
1.97 and. cl. 11 of the Limitation Act. 
It is, however, unnecessary to deal with the 
earlier cases- in view of the decision 
of the Full Bench of: this Covrt in Meyappa 
Chettiar v. Chidambaram Chettiar (2). The 
learned Subordinate Judge refers 10 some 
of the observations of the learned Judges in 
that case andalso to the observations in 
other cases which suggest that it might 
be possible to treat an attachment before 
judgment as becoming an attachment in. 
execution only after some order in execu- 
tion had been passed by the Court. These 
dicta, it seems to us, must be read in the 
light of the circumstances and the facts 
of the cases in which they were made. 
As aquestion of principle, if an attach- 
ment before judgment can be treated as an 
attachment for purposes of execution at 
all, it is dificult to see what necessity 
there is foranorder of Court. The more 
reasonable view seems.to us to hold that. 
from the time -he.decree-holder applies. 
for execution, he .elects to avail himself- 
of the attachment before judgment and 
from that moment the attachment before 
judgment becomes an attachment available 
for purposes. of execution. Far from the 
observations in the Full Bench case being 
opposed to this view, we find thaton. a 
careful examination the observations of the 
three learned Judges who constituted the’ 
majority in the Full Bench case support the 
above view. For instance, at page 5014. 
Coutts Trotter J. (as he then was) obser- 
ves: 

“The turning point comes in my opinion when 
the decree-holder by filing an execution petition 
has shown that he means to execute his decree; 
and I am myself unable to escape from what. 
seems to me the logical conclusion that, when, 
he has elected to proceed in execution, an attach- 
ment which he has obtained and-on which he must 
necessarily base his petition and demand for sale, 
becomes automatically an attachment in execution,’ 
See also page 502*): ” i 

Ramesam, J. similarly saysat page £05*: 

“In my opinion, the effect of O. XXXVIII, 7. 11 
is, though it does not say so in so many words, that 
the attachment before judgment becomes an attach- - 
ment In execution wnen 
be made available for execution,” 


(2) 47 M 483; 79 Ind. Cas. 144; 46M L J 415; 34M L 
T 118; (1924) M W N 392; A I R 1924 Mad. 494. 
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it is definitely . sought to. 
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- Jo the judgment. of- Waller, J. also, the 
reference to O. XXI, r. 17, at page 522, 
“indicates that the learned. Judge was 
thinking of the date of the presentation of 
the petition; and this is confirmed by 
his reference at page 523* to the opinion of 
Wallis, C. J. in an earlier case end by the 


following sentence at page 524* : 

“When once it has been found that for one pur- 
pose, an application to execute converts an attach- 
ment before judgment into an attachment in exesu 
tion, the conclusion is, to my mind, inevitable that 
the conyersion operates for all purposes.” 


We donot therefore think that there is 
anything in principal or authority to compel 
us to hold thata person who has obtained 
an attachment before judgment cannot 
avail himself of s. 63 of the Code of Civil 
Procedure till some order has been passed 
by the Court upon his application for 
execution: 


On -behalf of the respondent, Mr. Jagan- 
nadha Das raised a question as tothe 
expediency of our interfering . in revision 
in the circumstances of this case. He did 
not maintain that this Court had no juris- 


‘diction to interfere in revision; end in the 


face of the principle’ recognised by the 
Full Bench in Sundaram v. Mansa Ravuthar 
(3), it would hardly be: maintained that 
when the lower Court refuses to exercise 
the power vested init by law and holds 
on an erroneous view of law that a case 
does not fulfil the requirements of the 
provisions of the Code, this Court could 
not interfere in revision. His point was 
that as the person to whom rateable dis- 
tribution is refused has his remedy by way 
of separate suit, this Court should not inter- 
fere in revision. He also pointed out that 
asthe monies realised’ in the Sompeta 
District Munsif's Court have since been dis- 
tributed to various decree-holders, difficult 
questions may arise as to the way in 
which they can be got back. The answer 
to the first part of his argument is that 
the present case falls under s. 63 and not 
unders. 73 of the Code of Civil Procedure. 
Further, where we are satisfied that the 
lower Court has proceeded on a clear 
misapprehension of that section we do not 
think we will be justified in driving the 


> petitioner toa separate suit, merely on the. 
. ground that that remedy may also be open 


to him. As to the effectiveness of our order: 
and the extentof relief that the petitioner’ 
could get in the present proceedings on 


(3) d4 M 554; 63 Ind. Cas. 937; 40 M L J 4197; 13 L 


W aye; 29M L T 269; (1921) M W N 272. 
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remand, we donot wish to say anything. 


at this stage. That will depend upon 
various facts and eyents that might have 
happened meanwhile and it will be for the 
lower Court to give the petitioner whatever 
relief may be practically possible and pro- 
perin the circumstances; all questions 
bearing upon: the reliefs which the “peti- 
tioner-could get on remand-are left ` open. 
The order of the lower Court is set aside 
and the case, is sent back for disposal .on 
the merits after considering the other points 
raised in the counter-petition. The’ costs of 


this revision petition} will abide and 
follow the result. bee 
A i Case sent back. 


BOMBAY HIGH COURT 
First Civil Appeal No. 172 of 1932 
July 1, 1935 
° BaRLEE AND SEN, Jd. 

SHANTINIKETAN CO-OPERATIVE 
HOUSING SOCIETY, Lrp..anp ANOTHER—- 

Derenvants Nos. 2 AND 3—APPRELLANTS 

Versus ik 
MADHAVLAL AMIRCHAND AND 0TARRS 
—PLAINTIFES—RESPONDENTS. 

Bombay Co-operative Societies Act (VIII of 1925 
as amended by Bombay Act VIII of 1935), s. 72-A-- 
5. 72-A, if has retrospective effect—Soctety registered 
under Bombay Co-operative Societies Act, wf icom- 
pany’ within meaning of Land Acquisition Act (I 


of 1894) —-Appeal— Statute affecting vested rights - 


passed after decree and before hearing of appeut— 
Duty of Appellate Court to consider effect of new 
statute —Practice —Interpretation of  statutes— 
Intention of legislature— Words capable of more 
than one meaning — Construction — Retrospective 
effect. | 
Se Act VILL of 1933 which added s. 72-4 
' to the Bombay Co-operative Societies Act of 1925 is 
a validating Act which is necessarily retrospective. 
Consequently, a co-operative society registered under 
the Bombay Uo-operative Societies Act of 1925, isa 
‘company’ as defined in s. 3 (e), Land Acquisition 
Act and itis competant for the Local Government 
to acquire land on its behalf and where the acquisi- 
tion proczedings have been regular, the land vests 
in the Local Government, 

Appallate Courts do and are entitled to take into 
account changes of circumstances - which occur 
between the date of the decree of the-lower Court and 
the date of the hearing of ths * appeal and if 
necessary, 2 Court of Appeal will give retrospective 
effect to legislation even if bys) doing they are 
obliged to interfere with the rights given to parties 
by decrees. Whers after passing of a decree and 
before hearing of the appeal therefrom, a new 
enactment is passzd and this has retrospective 
effect, the Appellate Court must take into account the 
elfect of the new Act onths rights under con- 
sideration. Quilter v. Mapleson (2), and Yakubkhon 
v. Gulzarkhan (1), relied on. 


"Courts are bound to give effect to the intention of 


the legislature “and are bound therefore by the 


express words of the.legislature, when tlosa words 
can have but one meaning. Where, however, it is 
possible to construe tha -words of the legislature in 
more than one’ way, the Courts will always lean 
against an interpretation- which will give retros- 
pective effect to the terms of an enactinent, . Ni 
F. C. A. from 5.decision of the Joint-First 
Class Sub-Judgs,-.Ahmedabad, in Civil 
Suit No. 1000 of 1930. . 
.Messrs- G. N. Thakor 
for the Appellanis. | P ae oe 
Messrs. J. C. Shah, -H. C. Coyaji- -and 
U. L: Shah, for the Respondents. 7 
Barlee,.J—The appellants ‘ere the 
Shentiniketan Co-operative Housing Society, 
Lid., and Ramaalal Govindlal. Shah. The 


respondents are the heirs of. Patel Amichand 


Kuberdas and the Secretary of State for 
India in Council. The facts to which I-shall 


st 


and B: G. Thakor, 


have to refer in. connection with the main 


issue in the suit are few and - undispvted. 


“The appellants are a co-operative society 


registered under Bombay.Act VIII of 1925. 
Appellant No. 1 is the co-operative society 
and appellant No. 2 is one of its members. 
In 1925 by the said Act the Bombay Legis- 
lature mède a provision for co-operative 
housing societies'and in 1927 ` the Governi- 
ment decided to acquire land in Ahmedabad 
for the Shantiniketan Housing Society, and a 
Notification under s. 4, Lend Acquisition 
Act, was promulgated. Part of the land 


which it was. proposed to -ecquire belonged . 


to Patel Amichand Kuberdas, and he object- 


ed to the acquisition cf his-land on the | 


ground in“er alia that the acquisition was 


illegal. His objection was overruled and a. 


Notification was issued under s. 6of the 
Act. Section 6 provides : 

“When the Local Government is satisfied that any 
particular land is needed for a public purpose, or for 


a company, a declaration shall be made to that 


effect . 


and sub-s. (3): 

‘Ihe said declaration shall be conclusive evideace 
that the land is n3sdei for a public purpos2 or fora 
company.” 


After issuing a valid notification the Local 


Government hès jurisdiction to direct the 


Collector to.take,order for the acquisition 
of the land.” In conSequence of this notifi- 
cation the ,acquiring officer 
proceedings to determine the amotint of 
Compénsation-to be given and an award was 
made. Ths respondent 
allotted to him under protest, and he made 
an appeal to the District Court, or rather 

s asked the acquiring oficer to refer the 
matter of compansation to the District Court 


under the Land Acquisition Act. At that - 
stage he took no other steps, and the reason , 


was that a suit had already keen decided 


commenced 


took the money 
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‘in which the legality of acquisition for 
housing societies hed- been in issue and 
an appeal was pending-in this Court. The 
respondent waited-to see the result of the 
‘appeal. In 1930 it was decided by a Bench 
_ of this Court that a co-operative society 
registered under Bombay Act “VIII of 1925 
» Was not a sociéty, registered within the 
‘meaning of the Co-operative Societies Act 
of 1912 and was noi a company within the 
‘meaning of s. 3 (e); Land Acquisition Act, 
and that Government were not entitled to 
‘acquire land for such a society. After that 
decision the respondent, Patel Amichand 
Kuberdas, filed Regular Suit No. 1000 of 
1930 in the Joint First Class Subordinate 
Judge's Court at Allahabad. He prayed for 
a decree directing such of the defendants, [(1) 
The Secretary of State for India: (2) The 
Shantiniketan Co-operative Housing Society, 
or (3) Ramanlal Govindlal Shah,] as might 
be found to be in’ actual possession of 5. 
_ No. 50-2 of Moje Kochrep to remove any 
-buildings, structures-or other deposits made 
on the said land, to -restore.it to its original 
‘condition antl to hand over the same to him, 
the plaintiff, as against the refund of 
Rs. 3,891 or such other sum as might be 
found'to be refundable to the defendants 
or any of them, and- secondly, a decree for 
‘damages and costs. 
_ The principal. questions which. were at 
‘Issué in the-trial Court were: (1) whether 
or not defendant ..No. 2 was a “company” 
within the meaning of s. 3 (e), Land 
Acquisition Act ; (2) whether the suit was 
barred by acquiscence, estoppel, waiver and 
laches ; (3) whether it was open to the 
plaintiff to chellenge the decision of Govern- 
ment by contending that the acquisition 
was not for a “public purpose”, and (4) 
whether pecuniary compensation would not 
give adequate relief to the plaintiff in the 
circumstances of the case. The learned 
Stbordinate Judge; following the above- 
mentioned decision of ‘this Court in 
Sheth Chinubhai Lalbhai v. Secretary 
of Sia, First Appeal No.. 272. of 
1929, decided on July 7, 1930, by Madgav- 
kar and Barlee, JJ., held that the: acqui- 
sitlon was not for a “company”. He also 
held that it was not fora “public purpose” 
and that the uefendants were ‘not entitled 
to relief on the ground of acquiescence or 
estoppel. ‘However, for reasons-—waich are 
not very plain-—he gave the defendants an 
option of paying compensation instead vf 
ibe ~ land, and decided that the 
amount ol compensation roper 
Rs. 9,377, 4 sh. 
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This appeal has been filed by the society 
and by Remanlal. Tne Secretary of State 
as respondent No. The 
rignts of the parties depend on the validity 
of the acquisition proceedings. We agree 
that the- defendants are not entitled to resist 


eviction on the ground of estoppel or acqui- 


esc-nte. The plaintif Amichand potested 
against the intended acquisition ; and, after 


he was evicted, he took part in the acqui- 


sition proceedings under protest. -It is true 
that after the lend had been taken from him 
and was ‘lying. idle, before Ramanlal, the 
second appellant, commenced to build, he 
or his son for him, re-entered as tenant. 
But when Ramanlal commenced to build he 
made a final protest by means of a written 
notice. He did not tile a plaint at once 
because he wisely waited for the decision 
cf this Court in the previous litigation. But 
we think that this delay does not afford 
ground for defendant No. 2, who started 
-building operations inspite of the plaintiff's 
warning, to complain that he is entitled to 
any relief on the ground of acquiescence or 
estoppel The main ground on which the 
learned Subordinate Judge has decided this 
case is that the acquisition proceedings 
were illegal, since in his opinion the society 
was nota “company” within the meaning 
of the Land Acquisition Act. A “company” 
is defined in s. 3 (e) of that Act. 

“The expression ‘company’ means a Company re- 
gistered under the Indian Companies Act, 18s2...... 
and includes a society registered under the Societies 
Registration Act, 1860, and a registered society 
Et the meaning of the Co-operative Socievies Act, 
1912, 

Tne learned Subordinate Judge has, as I 
have said, followed the decision of this 
Court that this society was not one within 
the meaning of the Co-operative Societies 
Act, 1912, and [need not go into this point. 
He also held that the acquisition was not for 
a public purpose. It seems to us that in 
this he was going outside the case because 
s. 6 of the Act provides that the Government 
must make a declaration that the land is 
required for a public purpose, or for a 
company, antlin tnis case there was no such 
declaration. The wording ofthe declaration 
was merely that the land was required for 
the SGhantiniketen Housing Society, 
and that cannot be understood to maan tnat 
it was for a public purpose. The learned 
Subordinate Judge, therefore, had only 
to sae waether the Housing Soziety was a 
feosmpany” aid nothing more. Itis not now 


argued that the learned Subordinate Judge's 


decision on this point was incorrect at the 
time at which it was made. The case for 
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_the appellants is that by virtue . of the addi- 
tion of s. 72-A, tothe Bombay Co-operative 
Societies Act, 1925, it must now be held 

that-the appellent society is a “company 
within the meaning of the Land Acquisition 
Act, that s. 72-A must have retrospective 
effect, and, therefore, thatit must be held 
that the appellant society was a “company” 
within the meaning of the Lund Acquisi- 
tion Act at.the date of the acquisition pro- 
ceedings. Section 72-A which was added to 
the Bombay Co-operative Socities Act, 
1925, by Bombay Act VIII of 1933, runs as 
follows : 

“All references to the Oo-operative Socities Act, 
1912. occurring In any enactment made by any 
authority in British India and for the time being 
in force in the Presidency of Bombay shall, in the 
application to the said Presidency, of any such 
enactment beread and construed as references to 
this Act and anything done or any procceding 
commenced in pursuance of any such enactment on 
or after the date on which this Act shall have 
come into operation, shall be deemed to have been 
or to have been commenced and to have had effect 
ag if the reference in such enactment to the Co- 
operative Socities Act, 1912, had been the reference 
to this Act, and nosuch thing or proceeding shall 
be deemed to have been invalid on the ground that 
such enactment did not refer to this Act.” 


Put shortly, this means that the reference 
to the Co-operative Societies Act, 1912, in 
s. 3 (e), Land Acquisition Act, shall be read 
as a reference to the Bombay Co-operative 
Societies Act; 1925, and that in consequence 
a society registered within the meaning of 
the Bombay Co-operative Socities Act, 1925, 
is a “company” within the meaning of the 
Land Acquisition Act. In ‘consequence, it 
is now permissible and legal for the Local 
Government to acquire lands compulsorily 
for the benefit of the appellant society. 
The bone of contention in the present ap- 
peal is whether this section is retrospective 
in effect and legalizes the acquisition pro- 
ceedings of 1927. The principle which we 
have to apply is stated by Maxwell, at .p. 186 
Edition 7, in the following words : 

“Upon the presumption that the legislature does 
not intend what is unjust rests the leaning against 
giving certain statutes a retrospective operation 
. . . They are construed as operating only in 
cases or on facts which come into “existence after 
tne statutes were passed unless a retrospective effect 
be .clearly intended. It is a fundamental rule of 
English Law that no statute shall be construed to 
have a retrospective operation unless such a cons. 
tiuction appears very clearly in the terms of the 
Act, or arises by necessary and distinct implica- 
tion”. < 
. “No rule of construction is more firmly establish- 
ed than this: that a retrospective operation is 
not tobe given to a statute so as to impair an 
existing right or obligation, otherwise than as 
yegards matter of procedure, unless that effect cannot 


+ 


.be avoided without doing violence to'the language 


of the enactment”. 
This is the rule which has always been 
followed in Courts in India. We have been 
referred toa number of cases on the point. 
In Kanakayya v. Janardhan Padhi (1), it 
was held as follows : 
“Where an appeal from a decree in ejectment 
passed under the old law is heard after the com- 
mencement of Madras Act 1 of 1908 (states Land Act) 
tne defendant being a ryot in possession of ryot 
land on such date,he is entitled to: claim a right 
-of occupancy under s. 6, cl. 1 of the Act, notwith-. 
standing the original decree.” l 
‘That was a case in which the Court gave 


retrospective effect io an enactment of the 
local legislature. 


In the order of reference 
to the Full Bench their Lordships quoted a 
passage from the judgment of Bowen, L. J, 
in Quilter v. Mapleson (2), viz., (p. 677*) : 
“No doubt, as a general rule, a statute does not 
affect pending proceedings, .but that rule is only 
a guide where the intention of the legislature is 
obscure; it does not modify the clear words of a 
statute.” 


In Dovlubdass Petiamberdass v. Ramloll 
Thackoorseydass (8), their Lordships re- 
mark (p. 126*) : 7 ; 

“Their Lordships’ are of opinion, that this 
Legislative Act is notto be construed as affect- 
ing existing contracts; at all events, not those 
contracts on which actions have already been 
commenced, for statutes are prima facie deemed 
to be prospective only . . . . and there are no 
words in this Act sutficient to show the intention 
of the legislature to affect existing rignts.” 

In Delhi Cloth and General Mills Co. v. 
Income-iax Commissioner (4), Lord Blanes- 
burgh, in delivering the judgment cf the 
Privy Council, stated (p. 63%) > 

“The principle which their Lordships must 
apply in dealing with tne matter has been authori- 
tatively enunciated by the Board in Colonial Sugar 
Refining Co. v. Irving (5) wnere it is in -effect 
laid down that, wiile provisions of a statute 
dealing merely with matters of procedure may 
properly, unless that construction be textually 
inadmissible, have retrospective effect attributed 
to them, provisions which touch a rigat im 
existence at the passing of the statute are nob to 
be applied resrospectively in the absence of ex- 
‘press enactment. or necessary intendment. 

We do not think it necessary to cite any 
further cases to illustrate the principle that 


(1) 36 M439:" 8 Ind, Cas. 736; (1910) M WN. 841P 
9M LT 64; zi MLJ 31. 
` es) Y Q B 672; 52 LJ Q B 44; 31 W R15; 47; 
L'I 56 i 


(3) 5 M I A109; 7 Moore P G 239; 1 Sar 403 (P. C.). 

(1) 30 Bom LK 60; 106 Ind. Cas, 156; A Ik 192/ 
POU 242; 641A 49); 4 OW N 1052; sPL T 79); 
Z5 A LJ 964; 53 MLJ 819; 470 LJ U1 4D T au 
Lah, 1; 32 © W N 237; 27 L W 179 (P. C.).- 

(5) (4908) A U 369; 14 LJP C77;.21 LL R 513; 
92 1 Ù 138, 

*Page of (1593) Y Q. B.— [kd] 
` tPage of 53 M. I. A.—[Ed.] 
- TPage of 31 Bom. L, A.— [d] 


1938 : 


Courts are bound to give effect to the in- 
tention of the legislature andare bound 
therefore by the express words of the legis- 


lature, when those words can have but. 


one meaning. Where, however, it is 
possible to construe the words of the legis- 
lature in more than one way, the Courts 
will always lean against en interpretation 
which will give retrospective effect to the 
terms of an enactment. Our duty then is 
to interpret the words of the enactment in 
Bombay Act VIII of 1933 and to see whether 
we are bound to give it retrospective effect, 


To this question there can be but one answer. 


The legislature says that all references to 
the Co-operative Societies Act, 1912, shall 
be read asreference to this Act, viz., 
Bombay Act. VIN £ 1925 and anything done 
or any proceeding commenced in pursuance 
of any such enactment onor after the date 


on which this Act, i. e., Bombay Act VIII of 


1925, shall have come into operation shall 
-þe deemed, ete. Clearly this isan Act ‘of 
indemnity to validate actions and proceed- 
ings prior to the date of the Act of 1933, 
į. e., all - Acts or proceedings on or 
1925. We do not think that the legislature 
could have put their 
words. Mr. Coyajee, who has argued the 
case for the respondents, has conceded that 
this Act of 1933 must be given  retrospec- 
tive effect, but he would restrict it to 
actions and proceedings on ‘or after 1925 
which had not led to jrdicial proceedings. 
Where, as in this case, there has been not 
only a suit but a decree before the date of 


the amending Act, the learned Counsel asks’ 
us to hold that it cannot be presumed to be - 


the intention of the legislature to inter- 
fere with the rights of the parties. The 
argument comes to this that we are to look 


upon the decree of the lower Court as bind- 


inasmuch 


ing as ib wes passed in 
1932 before the date of the amending 


Act. 


But Appellate Courts do and are entitled 
to take into account changes of 
stances which occur between the date of the 
decree.of the lower Court and the date of 
hearing of the appeal. 
to be found in thecese of Kanakayya 
v. Janardhan Padhi (1), which I have 
already cited. ‘There an appeal was prefer- 
ed froma decree in ejectment, and after 


the hearing ofthesuit and before the 
hearing of tne appeal an Act was passed 
which give the appellant an occupancy 


right and deprived the respondent, the 
landlord, of his vested interest under the 


SHANTINIKETAN CO.-OPE? HOUSING SOCIBTY V. MADHAVLAL AMIacHAND (BOM) 


after: 


intention in Clearer - 


circum- 


Authority for this is- 
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decree. In Motilal v. Kasambhai (6), which 
was decided in 1927, from an appeal made 
in 1924, His Lordship Sir Amberson Marten, 
Chief Justice, based his finding on a legisla- 
tionof 1926 and 1927. The headnote 
TUNG : 

“The amendment made by Act XXVII, of 1926, 
ia the definition of the word ‘attest’ in s. 3, 


Transfer of Property Act, 1882, has been given a 
retrospective effect by Act X of 1927." 


In Yakubkhan v. Guljarkhan (7), which 
was en appeal decided in 1927 from a de- 
cision of 1925, the decision was based by 
Madgavkar, J. on Act XX XT of 1926. It is 
clear then that, if nesessary, a Court of 
Appeal will give retrospective effect to 
legislation even if by so doing they are 
obliged to interfere with the rights given 
to parties by decrees. I do not think it 
necessary to refer to any more of the cases 
which the learned Counsel have cited to us. 
The principle is quite clear and each deci- 
sion depends on its own facts and we 
have to decide whatisthe effect of the 
Act of 1933. AsI have said, this is a 
validating Act which is necessarily retros- 
pective in its operation, and the only ques- 
tion before us is whether we can read into 
it any exceptions as required by Mr. Coya- 
jee. We are not prepared to do so. We 
hold that the appellant society is and was 
at the date of the acquisition proceedings a 
“company” within the meaning of the 
Land Acquisition Act, and that therefore 
tt was competent for the Local Government 
to acquire land on its behalf and the acquisi- 
tion proceedings were regular, and that the 
lend therefore vested in the Local Govern- 
ment. The appeal, therefore, must succeed, 
and it is not necessary for me to deal at 
length with the other findings of the lower 
Court. We are of opinion tnat the finding 
of the learned Judge on tLe question wae- 
ther the land was acquired for a ‘public 
purpose” was irrelevant. It was for the 
Government to declare whether it was fora 
“public purpose” and they had not done so. 
Secondly, the learned Subordinate Judge 
was in error in refusing to give possession 
after he had found that the title still vest- 


ed in the plaintiff and therefore all the evi- 


dence and the findings as to the value of the 
land are irrelevant. It will bə for the 
District Court to value the land and to 
give compensation to the latter owner, the 
respondent, in the acquisitoin procsedings. 
The epp2al, therefore, succeeds. In view 


(8) 29 Bom, LR 1334; 105 Ind, Cas, 864; AIR 1928 
Bom. 16, 

0 30 Bom. L R 565; 111 Ind. Qas, 287; AI R 19:6 
Bom, 267; 52 B 219, 
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- of the peculiar -circumstances of this -edse 
‘we feel that each party should beer his 
‘own ‘costs throughout. 
-ed by Mr. Thakor's client io be returned. 
' Cross-dbjections , dismissed. No order as to 
costs. 
| Sen, J.—The principal question in this 
: appeal is whether the ecquisition wes for 
` & “public purpose,” or for a “company eg 
defined in the Land Acquisition Act. The 
. fact to notice in this connection is that there 
- 18 no declaration in the notification 


acquisition was for a “public 
-Reading the sections subsequent to s. 6, it 
Seems to us that only a declaration to ihe 
effect that the land acquisition was needed 
for a “public purpose” would give jurisdic- 
tion to the Land Acquisition Officer to take 
farther steps es provided in the 
that there beingno such express declara- 


tion, the acquisition proceedings cannot be 


-regarded as valid for such 
even though the purpose might 
have been in fact a “public purpose.” The 
learned Advocate for the appellant, however, 
contends that if the acquisition was not for 
Er: public purpose,” it was certainly for a 

company’ as defined in the Act, -and he 
bases his contention on the argument that 
S. 72-A, Bombay Co-operative Societies 
-Act, 1925, which was incorporated in the 
Act by an amending Act of 1933, hes and is 
meant to have retrospective effect 
. and that this retrospective effect of ihe 
. Hew section is so clear and unquestionable 
. that there can be no scope for auy argu- 

ment based on ambiguity’ or on 
questions affecting the vested interests 
of any party. There is no doubt that if the 
new Section can be interpreted in one way 
only, viz., that it has retrospective effect, 
the legislation must be giyen effect 
to, however hard the result may be. 


purpose 


It was held in a previous case in this 
_ Court that registration under the Bombay 
Co-operative Societies Act, 1925, does not 


bring a co-operative society within the de- 
finilion ofa “company” in s. 3, Land 
. Acquisition Act, as that definition merely in- 
. cludes a society registered under the 
Societies Registration Act, 1860,end a re- 
gistered society within the meaning of the 
Co-operative Societies Act, 1912, s. 73, 
Bombay Cc-operetive Societies Act, 1925, 
repeals the Co-operative Societies Act, 1912, 
and ifwas keld that the registraticn 
under the Bombay Act of 1925 should 
not be construed asone under the 
India -Act oft, 1912, so dhat the re- 


- ference 


The amount deposit- - 


- serted the validating s. 


C under. 
S. Gof the Land -Acquisition Act that the. 
purpose”. 


Act, and. 


toike Indie Act of 1912in the 
definition of “company” should not be 
taken to be cne to the Bombay Act ‘of 
1925. As this result had epparently not 
been intended by Government, they in- 
72-A by which 
anything done or ny proceeding com- 
menced in pursuance of any enactment 
(containing a reference to the Act of 1912} 
in force in tke Presidency of Bombay on 
or alter the date on which the Bombay 
Act of 1925 came into operation was t 
be deemed to have been done, or tc 
have been commenced and to have hac 
effect as ifthe reference, e.g., in the Land» 
Acquisition Act, to the India Co-opera, 
tive Societies Act, 1912, had been e: 
reference to the Bombay Co-operative 
Societies Act, 1925. There does not seem 
to be any room for embiguity or doubm 


In the wording of the section, the intem 


tion of the legislature in enacting this 
new section being most clearly and um 
equivocally expressed. This being Bo, we 
must hold that this new section -has re 
trospective effect, and the society is.e 
“company” as defined in s. 3° (e), Lanc 
Acquisition Act. 

Mr. Thakor’s next contention is that ii 
that be so, the Court would be justifiectl 
in taking this new section into considera 
tion and giving effect to it, though the 
section was not in existence when the 
suit was decided by the First Class 
Subordinate Judge of Ahmedabad; and ir 
support of this proposition Mr. Thakor 
has drawn our attention to\the following 
rulings: Kanakayya Y. Janardhan Padh: 
(1), Muthuswamt Ayyar v. Kalyani Amman 
(8), Sakharam Mahadev Vv. Hari Krishnc 
(9), Rustomji v. Seth Purshottamdas (10) 
Shankarbhai v. Motilal (11), Motilal v 
Kasambhai (6), Yakubkhan v. Guljarichar. 
(7), Pandharinath v. Thakoredas (12) 
Amritlal v. Kantilal (13), Secretary op 
State v. Bombay Municipality (14), anc 
Nuri Mian v. Ambica Singh (15), Mr 
Coyajee, however, though admitting that 
- (8) 40 M BIS; 88 Ind Cas. 223; A I R 1918 Mad 
1299; 2LM LT 93; 5 LW 334. f : 

(9) 6 B 113. ; | 

(10) 25 B 606; 3 Bom L R 227, 

(11) 26 Bom L R 1217; 85 Ind Ces.197; AI R 192 
Bom. 122; 49 B 118. 

(12) 31 Bom L R484; 122 Ind, Cas. 76; A IR 199 
Bom, 262; 53 B 453; Ind. Rul. (1930) Bom, 108. 

(13) 23 Bom L R 266; 133 Ind. Cas. 244; AI R 1931 
Bom. 280; Ind. Rul, (1931) Bem. 356. 

(14) 37 Bom L R 499; 158 Ind, Cas, 151; AI R192 
Bom, 347; 8 R B 118; 59 B 681, 

(15) 44 C47; 34 Ind. Cas. 869; AJ R1917 Cal, 71> 
24 0 L J 140; 20 C W N 1099, 
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the new provision of law clearly provides 
or retrospective effect, contended that there 
is an exception to this general rule, viz., 
in gases in which civil actions have 
already arisen, and have either been 
nally decided, or are still panding at the 
date of the new provision; and in support of 
his argument he has invited our attention 
o Kanakkanti Roy v. Kripanath Gain 
16), Doolubdass Peitamberdass v. Ramlall 
hackvorseydass (3), Delhi Cloth and 
merah Mills Co. v. Inzom2-cax Cummis- 
toner (4), Young v. Adams (17), Sundrabat 
. Manohar (18), Pir Bux y. Mahomed 
ahar (19) and Colonial Sugar R2fining Co. 
. Irving (5). so 
On going through this latter set of 
ases, It seems to us that in all of them 
xcept the Calcutta case, the new law 
hich had come into operation and the 
fect of which was considered had not 
expressly provided for retrospective effect 
end in our opinion these cases do not go 
eyond the principle that a new law 
which is not clearly retrospective, either 
by express language or necessary implica- 
tion, should have no effect on suits pend- 
ing or already decided. As regards the 
Calcutta case, Kanakkantt Roy v. Kripa- 
nath Gain (16), its ratio decidendt seems 
to be inconsistent with that of two pre- 
vicus cases decided by the Caleutta High 
Court, viz., Maniruddin Mondal v. Sres- 
atè Charu Sila Dassi (20) and Tupsse 
Singh v. Ram Sarun Kozr (21), and we 
find ourselves unable to agree with the 
line of reasoning adopted in this case. 
The decision is contrary to the effect of 
all the cases on which Mr. Thokor has 
relied, which is briefly this, that the 
Court of Appeal is not merely a Court 
of error, and that when a charge of 
circumstances or of law has taken place 
between the date of the decree of the 
lower Court and the hearing of the appeal, 
the Appellate Court is entitled to take 
such charge into consideration and pass 
orders accordingly. We agree with Mr. 
Thakor’s contention in this respect and 


(16) 58 O 817; 131 Ind. Was, 398; A IR 1931 Oal 
321; 52 0 L J 597: 350 W N 125. 

(17) (1898) A C 469; 67 LJP G 75;14T LR 363: 
78 LT 506 


(18) 35 Bom L R 404; 144 Ind, Cas. 781; AI R 1933 
Bom, 262; 6 R B 11. A 

(19) 36 Bom LR 1195; 151 Ind. Cas, 326; 611A 
388; 58 B 650; 7 RPC 60; (1934) ALJ 912; 1LOW 
N 1145; 40 L W 492; (1934) M W N 1037; 18R D 469; 
ie 60 CL J 370;67M L J 865; 16 PLT 

(br. G). 
Ce 48 O L J 386; 114 Ind. Cas, 150. 
| (21) 15.0 376, 
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hold that tnis Court is compatent to tale 
anto Gonsideration the eTost of s. 72-A 
Bombay Co-opsretiva Sosiebies Act, and 
that wə would be-justified in the circum- 
stances of this cass in taking it into 
coasideration. Tnsre is no doubt that an 
appaal is a Gonbinustion of the suit and 
that in the present case there has been 
no finsl decree. 

In the result therefore wa hold that the 
Co-oparative Society in this case is a 
“company” coming within the deSnition 
of the said word in s. 3, Land Acquisi- 
tion Aci The declaration in s. 6, Land 
Acquisition Act, however does not speak 
spscifically ofa “company.” It says that 
wasreas by a previous notification it was 
notified that the lands spacified in the 
schedule to the notification were needed 
under the Land Acquisition Act for the 
purposs stated in the said notification, 
viz., for erecting houses to be acquired 
at the expsnse of the Shantiniketan 
Housing Soxsieby, Ltd., Abhmedadad. 

Ib is also hereby finally declared under 
the provisions of s. 6 of the said Act 
thot the said lands are required for the 
purpose stated above. Tne notification, 
however, makes it clew that the acquisi- 
tion was necessary for the purposes of 
the appellant society. As however we 
hive held that this sosiety cams within 
the deinition of a “company” in the 
Land Acquisition Act and as the de‘inition 
itself expressly mentions that the com- 
pany includes a sdciety registered within 
the masing of the Co-operative Societies 
Act, 1912, wa -are of opinion that the 
declaration, thouga it did not expressly 
say that the acquisition was for a ‘“‘com- 
pany,’ sufficiently complied with the 
requirements of s. 6, and that being s9, 
we hold that the subsequent proceedings 
sld under the succeeding sections of the 
Lani Acquisition Act were held with 
proper jurisdiction and were, therefore, 
valid. I do nob wish to add gnything on 
the othsr points arising in this csse, and 


I agree to the order proposed by my 
learned brothers. 
N. Appeal allowed, 
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_ PATNA HIGH COURT | 
Civil Revision Petition No, 413 of 193 
; January 20, 1936 | 
a Wort, J. 
KUKUR SAHU—Derenpant—Prrrrionne 
versus 
Musammat BIBI SALIHAN—P uaInti rp 


Ses ~ CEPOsITE PARTY 

rovencial omall Cause Courts Act (IX of 1887 : 
8, 31, l6—Held that the suit was not A a naa he 
ss. 8, or 31 did not apply—Suit tried by Munsif— 
Right of appeal. 

The plaintiff was the _ purchaser of arrears of 
payment undera kabuliyai; he released apart of 
his zarpeshgi lease and then agreed to pay as profit 
on account of raiyati right the sum of Rs. 28; he 
was paying as mortgagee and not as a tenant (there 
being no relationship of landlord and tenant between 


the parties), and the relationship of mortgagee and 


mortgagor existed. Thesuit was not for accounts 
but to recover- surplus collections received by the 
mortgagee efter the mortgage had been satisfied: 
Held, that it was impossible to hold that it was a 
payment of rent. Neither the agreement of the 
parties nor the will ofthe Judge could make this 
anything other than a Small Cause Court suit and 
not excluded by the Arts. 8or 31 of the Smell Cause 
Courts Act and whetner the Judge trying the suit 
announced that he was trying asa Munsif or not 


made no difference, ass. 16 excluded Munsifi 


jurisdiction and gave jurisdiction as a Small Cause 


Courtand Small Cause Court only; consequently an 
appeal against his decision did not lie. 


©. Rev. P. from an order of the Additional 
Subordinate Judge of Gaya, dated March 
30, 1935, affirming in appeal the order of 
a oe of Aurangabad, dated July 30, 

Mr. A. N. Lal, for the Petitioner. 

Mr. Rajkishore Prasad, for the Opposite 
Party. 

_dJudgment.—tThis Rule is directed against 
the order of the learned Judge-in the Court 
below against his decision with regard to a 
matter of jurisdiction. 

The suit was tried before the Munsif and 
an appeal was preferred against the decision 
ofihe Munsif to the Subordinate Judee. 
lt eppears that the Additional Subordinate 
Judge came to a conclusion in favour of the 
petitioner who was eppellant before him 
put dismissed his appesi on the ground thet 
the suit originally wes a suit cognizable 
by the Judge of Small Cause Court and in 
consequence no appeal lay to him. 

It is now contended by the learned Advc- 
cate on behalf of the petitioner that the 
suit wes beyond the jurisdiction of a Small 
Gsuse Court Judge inasmuch it came under 
Art. 5 or Art. 31 ofthe Small Cause Couris 
Act. Itis quite clear that Art. 31 did not 
apply to the suit as it was not a suit for 
account, nor was it a suit to recover surplus 
collections received by the mortgagee after 
the mortgage had been satisfied. , It is clear 
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that if the petitioner was to succeed, his . 


argument must be based on Art. 8, and 
under that Article he is limited to the 
argument that it was an action for rent. 
Prima facie it was -certainly not a suit for - 
rent. The plaintif was the purchaser of 
arrears of paymenl under a kabuliyai dated 
July 4, 1922. Under what circumstance or 
for what reason the defendant contracted to 
pay that .amount, seeing that he was a 
usuiructuary mortgagee, it is difficult to see, 


‘but in any event quite irrelevant for the 


purposes of this case. He released a part 
of his zarpeshgi lease and then agreed to 
pay as profit on account of raiyati right the 
sum of Rs. 28. Now it is clear that he, 
was paying as mortgagee and not as a 
tenant (there being no relationship of land- 
lord snd tenent between the parties), the 
relationship of mortgagee and mortgagor 
existed. If it became necessary to decide: 
that point one would assume thet payments 
made as the profits of the land were in 
excess of the interest payable by the mort- 
gagor to the mortgagee: or, to put it more 
exactly, the amount of interest in respect of 
which the mortgagee would ke entitled to 
recoup himself. It is impossible in my 


judgment to hold that it wasa payment of 


rent; and that brings me to the only other 
question, whether the Judge trying the 
case under the Small Cause Courts Act 
would give the petitioner a right of appeal? 
That matier in my judgment is concluded 
by e. 16 of the Smell Cause Courts Act. 
Neither the agreement of the parties nor 
the will of the Judge can make this any- 
thing other than a Small Cause Court suit. 
It was within the pecuniary jurisdiction 
of the Judge and not excluded by the 
Articles to which I have referred or any 
other Article. Whether the Judge announc- 
ed that he was trying as a Munsif or not, 
mekes no difference, as £s. 16, excludes 
Munsifi jurisdicticn and gives jurisdiction 
as a Small Cause Court and Small Cause 
Court cnly. Tke learned Judge, was there- 
fore, right in ecming to the conclusion that 
he hed no jurisdiction to hear the appeal. 
I regiet to come to this conclusion, as there 
were points which might have been decid- 
ed in favour of the defendent-petitioner; but 
nothing that I say must in ¿ny way infu- . 
ence other actions in future regarding the 
matter, as materials are not before me 
which wculd enable me to come to any 
conclusive decision with regard to the point. 

‘The Rule is discharged with costs: - hear- 
ing fee two gold mohurs. < 

D. Rule discharged. _ 
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ALLAHABAD HIGH COURT | 
Execution Second Appeal No. 935 of 1933 
October 25, 1934 
Bennet, J. 

BACHAN LAL—APPLICANT 
versus 

“AMAR SINGH AND OTABRS—DEFENDANTS 

© —JUDNGMENT-DEBTORS—UOPPOSITE 
PARTIES 

Civil Procedure Code (Ac: V of 1908), O. XXI, r. 53, 
Sch. II, para. 1—Representative of holder of attached 
decree—Whether can make objection in execution 
proceedings of that: decree—Hazecution application— 
Parties to, if can file application for reference to 
arbitration—Court, if can enforce the arbitration 
proceedings. 

The representative of the holders of an attached 
decree is entitledto make an objection in the exe- 
cution proceeding of that decree. 

An execution proceeding is not a suit and there- 
fore Sch. I does not entitle the paries to an execution 
proceeding to file an application for a reference to 
arbitration. In sucha case the arbitration pro- 
ceedings are invalid and the Court is not entitled to 
enforce these arbitration proceedings. 


Ex. S. A. from a decision of the Dis- 
Bit Judge, Mainpuri, dated August 9, 
1933. 
io Baleshwari Prasad, for the Appel- 
ant. 

Judgment—This is an execution second 
appeal’ on behalf of one Bachan Lal 
against orders in execution of the two lower 
Courts dismissing his application to set 
aside arbitration proceedings. There was a 
decree obtained by Chheda Lal against 
Amar Singh, etc. Seven persons applied to 
put this decree into execution as legal re- 
presentatives of Chheda Lal, deceased, and 
proceedings in execution began. The 
jJudgment-debtors of that decree objected 
and on November 29, 1932, both parties 
made an agreement that the objection 
should be referred io arbitration. Janu- 
ary 10, 1933, was fixed for filing the award 
and the award was filed on that date, and 
January 23, was fixed for orders. Mean- 
while on January 3, 1933, Bachan Lal, the 
present appellant, filed a suit on the pro- 


missory note against the legal representa- 


tives of Chheda Lal, deceased, naming the 
same seven persons and one other. On 
January 7, 1933, Bachan Lal made an ap- 
plication for attachment before judgment 
of the decree of Chheda Lal against Amar 
Singh, etc., and this decree was attached 
on January 9, 1933, i. e, one day before 
the award was filed. After the filing of the 
award Bachan Lal made an objection in- 


cluding ihe arbitration proceedings and the ` 


award. Both the lower Courts have held 
that Bachan Lal had no locus standi to im- 
peach the award as he was: not a party 
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to the case which was referred to arbitre- 
tion. 

Now, as regards the position of Bachan 


Lal, it appeats to me that under O. XXI, 


r. 53 (3), Bachan Lal must be deemed to 
be the representative of the holders of the 
attached decree. As he is the representa- 
tive of the holders of the attached decree, 
in my opinion, he is a person entitled to 
make an objection in the execution pro- 
ceedings of that decree. The objection 
which he makes is that he impugns the 
arbitration proceedings and the award, 
Learned Counsel points out that Sch. I, 
Civil Procedure Code, in r. 1 lays down 
that all the parties interested in a suit may 


‘agree to a reference to arbitration. An 


execution proceeding is not a suit and, 
therefore, Sch. If does not entitle the par- 
ties io an execution proceeding to file an 
application for a reference to arbitration. 
This has been held in T. Wang v. Sona 
Wangdi (1). It appears, therefore, that the 
arbitration proceedings are invalid, and as 
held in that ruling the Court is not entitl- 
ed to enforce these arbitration proceed- 
ings. I consider that Bachan Lalisa per- 
son who has attached the decree iu ques- 
tion and is, therefore, entitled to have ike | 
arbitration proceedings set aside. Accord- 
ingly I allow this appeal with costs in 
all Courts and I hold. that the arbitration 
proceedings are invalid and that Bachan 
Lal is entitled to proceed with the execu- 
tion of the decree of Chheda Lal, deceased, 
against Amar Singh and others. 

N. Appeal allowed. 

(1) 87 Ind. Oas. 633; A I R 1925 Cal. 812; 52 O 559; 
29 C W N 886: 42 OL J 26. 





MADRAS HIGH COURT . r 
Second Civil Appeal No. 1744 of 1925 
January 21, 1935 
VENKATASUBBA Rao, J. 
VENKATACHALA PADAYACHI AND 
OTABRS—DERENDANTS—APPELLANTS 
versus l 
VELAYUDHA PADAYACHI—PLAINTIFF— 


RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 1l, 
Expl. 4—Adverse finding on one wssue against 
successful party—Whether operates as res judicata 
in subsequent suit~ Hindu Law ~Widow ~ Mainten- 
ance—Right to alienate corpus when she cannot 
live in decent comfort otherwise. a 

Where the previous suit was dismissed on the 
ground that the plaintifis being remote rever- 
sioners had no locus standi, although on the issue 
as to alienations, the finding was against the | 
defendants, 4. e., the aliences, the latter having thus 
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succeeded in the suit, the adverse finding can- 
not operate as res judicata so as to bind them 
in a subsequent suit, for they could not have 
appealed against that finding, the decree having 
besan in their favour. Kumarappa Chettiar v. 
Adaikalam Chetty (1), referred to. 

There is no rule of Hindu Law which re- 
quires that a widow should be content witha 
bare orwhat is termed “starving” maintenance; 
on the contrary, she hasa right to alienate the 
corpus, if without doing so she cannot maintain 
herself properly, by which is meant ‘live in decent 
comfort.” Ramalinga Iyer v. Parvathammal (3) and 
Kuthalinga Mudaliar v. Shanmuga Mudaliar (4), 
referred to, 

S. ©. A. against the decree of the Sub- 
Judge, Trichinopoly, in A. S. No. 29 of 1927. 

Mr. M. Paianjali Sastri, for the Appel- 
lants. 

Mr. K. S. Desikan, for the Respondent. 

Judgment.—This case had had an un- 


fortunate history end it isto be regretted. 


that it has again to go back to the lower 
Court. One of the questions to be decided 
was, whether the alienations were made for 
justifiable necessity, and that question has 
not been gone into by the lower Appellate 
Court. Whether the defendants, the appel- 
lants, here, appeared in that Court or not, 
it was the Judge’s obvious duty (and this is 
conceded) to have judicially determined 
that point. As I have said, he did not apply 
- his mind toit and the case has, therefore, 
to go back to him to be heard on its 
merits. 

As regards the issue whether the plain- 
tiff is the reversioner, the case stands on a 
slightly different footing. The finding was 
against the present appellants, but. no 
objections were filed questioning it, within 
the time limited. The finding was received 
on February 8, 1928, and the: objections 
should have been filed by the 16th. The 
appeal was taken upon the 27th and on that 
day the present eppellent’s Pleader was not 
present. But I must remark thet it has not 
been stated that his absence was due to 
any negligence on his part. He, however, 
appeared on the next day, and made a re- 
presentation that he was unable to file ob- 
jections in time, a copy of the finding not 
having been furnished to him. The learned 
Judge does not say, although he had all the 
records before him, that the copy was not 
applied for in time, and I must take it thet 
an application had been properly made 
but the copy was not furnished. I am not 
satisfied that there has been such negligence 
on the appellant's part as to disentitle 
them from having the appeal heard on the 
merits. The appeal was heard within less 
than 20 days after the receipt of the find- 


ing, and it appears likely that there was no 
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want of deligence on the appellantg 
part,. 
In these circumstances, two courses are 


open to me; either to remand the case to the 


-first Appellate Court for its being heard 


or to call for findings on ell the issues and 
to dispose of the sscond appeal myself. 
Both sides very wisely agree that the latter 
is the. preferable course, as by following 
it much time and expense will be saved. 
The appellants shall have four weeks from 
to-day to file objections to the finding 
aforesaid. Icall upon the lower Appellate 
Court to hear the appeal and return its 
findings on allthe issues in the case with- 
in two months from this date. Objections, © 
if- any, shall be filed in ten days from the 
return of the findings. I direct the ap- 
psllants to pay in any event the costs of 
the proposed hearing by the lower Appel- 
late Court, which I fix at Rs. 35. 

In compliance with the above order, the 
Subordinate Judge of Trichinopoly sub- 
mitted the following : ; ; 

“Finding.—In the order of the High Court, 
dated January 6, 1933, and passed in 5. A. 
No. 1744 of 1928, on the file of the High 
Court, J have been asked to submit findings 
on all the points in issue in tke suit. The 
points in issues are: (1) Whether the. 
plaintiff and defendants Nos. 7 to 11 are’ 
the nearest reversionary heirs of Aruna- 
chala Padayachi entitled to his estate on. 
the death of Perumayee; (2) Whether the 
alienations relied on by defendants Nos. 1, | 
2,4,5,6 and 12 ere binding on the re- 
versionary heirs; (3) Whether the defen- 
Gants are barred by res judicata by reason - 
of the decree in O. S. No. 223 of 1906, from ' 
raising points Nos, 1 and 2; (4) Whether 
any end which of the defendants are 
entitled toany and what compensation for 
the improvements; and (5) Whether the 
suit is bad for want of a prayer to set 
aside the sales. 

Point No.1 ....1 therefore find that the ` 
plaintiff and defendants Nos. 7 to 11 are the 
reversionary heirs of Arunaclala after the ` 
death of Perumayee. 

Pon: NỌ: Rosu J, therefore, find that the 


alienations relied on by tne defendants — 
are not valid end binding on the rever- 
sioners. 


Point No. 3..... J, therefore, find that so far 
as the plaintiff and defendant Nos. 11's 
father, who were in the line of reversionary 
heirs are concerned, the finding in O.S. 
No. 223 of 1905 will operate as res judi- 
caida. As regards alienations it .would 
operate as res judicata only in respect of 


judicaia so as to bind them in a subse-. 
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alienations evidenced by Iixs, 3, 8, 10 and 
12, but not in respect of subsequent 
alienations. 

Point. No. 4......1, therefore, find that none 
of the defendants is entitled to the cost of 
improvenienis. 

Poin: No. 5...... lf the slenations are in- 
valid it is not necessary that there should be 
a prayer for setting eside the sales, es 
it is open to the reversioners to ignore 
them and file suit. 


_dudgment.—Tre lower Court's view on, 


the question of law is clearly wrong. The 
previous suit was dismissed on the ground 
that the plaintiffs being remote reversioners 
had no locus standi, although on the issue 
as to alienations, the finding wes against 
the defendants, i.e., the elienees. The 
latter having thus sacceeded in the suit, 
the adverse finding cannot operate as res 


quent suit, for they could not have ap- 
pealed against that finding, the decree 
having been in their favour: Kumarappa 


Chettiar v. Adatkalam Chetty (1) at p. 492*. 


It is, however, contended on the authority of 


| Veeraswamy Mudalt v. Palantyappan (2) 


that the defendants not having heen 


-awerded costs in the previous suit, ihe find- 


ing would operate as res judicata. That 
decision, whether right or wrong, is 
easily distinguishable, as there the ad- 
verse finding “was made explicitly the 
ground” for directing the defendants to 
bear their costs. Both the learned Judges 
emphasize that the award of costs against 
the defendants was made expressly on the 
ground that the finding es to the title was 
against them (see pp. 527 and 528f).. In 
{he present case the facts are different, 
the order made in the previous suit being 


“the parties should bear their own costs in the cir- 
cumstances of the case,” 

Tne adverse finding was not made the 
ground for depriving the defendents of 
their costs. The distinction is important, 
for the principle of the decision in Veera- 
swami Mudali v. Palaniyappan (2) is, that 
the defendants could have attacked the 
adverse finding by filing an appeal against 
the order as to the costs. But in this case 
ihat requisite is wenting, the adverse find- 
ing and the order regarding the costs not 

(1) 55 M 483; 137 Ind. Cas. 616; A I R 1932 Mad. 
207; 35 L W 35; (1931) M W N 1823; 62 M LJ 141; 
Ind. Rul. (1932) Mad. 413. 

(2) 46M LJ ‘515; Bi Ind. Cas. 799; A I R 1924 
Mad. 626;19 L W 513; 31 MLT 175; (1924) M W 
N66. |, 

*Page of 50 M.—| Ed. 

{Page of 46 L M J.—LEd.] l 


VENKATACHALA PADAYAGAI v. VELAYUDHA PADAYAOASI (MADR.) 


105 


being related to each other es cause and 
effect. Let us suppose that the defendants 
had appealed: the propriety of the aliena- 
tions would not necessarily be gone into 
in the appeal so preferred: for the Appel- 
late Court might, well refuse to deal with 
the question on the ground that even should 
the defendants succeed in getting the lower 
Court's finding reversed still, “in the cir- 
cumstances of the case” the order es to the 
cosis should not be disturbed. J, there- 
fore, hold that the finding in the previous 
suit does not operate as res judicata in the 
present action. 

. Then es regards the question of fact there 
ere such errors vitiating the lower Court's 
finding es to furnish grounds for inter- 
ference in second appeal. First, the evi- 
dence shows beyond doubt thet the pro- 
perty consisted of a few unproductive acres 
and thet the widow could not have subsist- 
ed on the uncertain end precarious yield. 
To this evidence the learned Judge makes 
no reference. For instance D. W. No.. | 
(he pays Rs. 100 by way of kist) says that 
the widow cultivated only half or 3-4 
caunie, thet the yield was 10 kalams per 
cawrie end that for getting that yield, 


_Rs.9 to 15 per cawrie would have to be spent. 


In cross-examination he deposes ‘20 years 
ago the price was 3-4 per kalam ground 
nut, and Rs. 3 or 4 per kalam for paddy.” 
Granting that the entire yeild consisted 
of paddy, the annual income would not 
exceed Rs. 20. Defendant Witness No. 3, 
who is worth Rs. 40,000 and pays Rs. 120 for 
kist, corroborates the ' evidence of D. W. 
No. 1. He says: 

“Perumdyee got only 10 katams from all her lands 


and the income did not suffice. She had no surplus. 
She had to borrow.” 


It is worthy of mention that the evidence 
edduced by the alienees remains uncontra- 
dicted, no witnesses es regards the bind- 
ing nature of the alienations having been 
examined by the reversioners. Secondly, 
there is norule of Hindu Law which requires 
that a widow should be content with a bare 
or what is termed “starving” meintenance ; 
on the contrary, under the decisions she has 
a right to alienate the corpus, if without 
doing soshecannot maintain herself pro- 
perly, by which is meant live in decent 
ecmfort: Ramalinga Iyer v. Parvathammal 
(3), and Kuthalinga Mudaliar v. Shanmuga 
Mudaliar (4). ‘Thirdly, the well-settled 


-(3) (1926) M W N 657; 97 Ind. Cas. 753; A IR 


1926 Mad. 1122. 
(4) (1926) M W N 274; 92 Ind. Cas, 989; AIR 


1926 Mad. 164; 50M LJ 234; 23 L W 373. 
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rules as to the evidence required in respect 
of ancient alienations have not been borne 
in mind: see Bangachandra Dhur v. Jagat 
Kishore (5), Venkata Reddi v. Rani Saheba 
of Wadhwan (6), Somayya v. Venkayya (T), 
Anukula Sanyasi v. Ramachandra Rao 
(8), and Kumaraswami Mudaliar v. Nara- 
yanaswami (9). Fourthly, the Judge has been 
too much swayed by, and attaches too 
great importance to, the adverse finding 
in the previous suit against which the 
defendants had no right to file an appeal. 
Fifthly, in some cases the decisive or im- 
portent evidence, as I shall show, has not 
been referred to or considered. (His Lord- 
ship alter examining the binding nature of 
the various alienations held that the 
they were binding 
This portion of the judgment is not ne- 
essary: for purposes of the report), 
“AON, Order accordingly. 

. (5) 44 C 186; 36 Ind. Cas. 420; AI R 1916 P C 
110; 43 I A 249; 20M LT 835; 31M L J 563; (1916) 
2M W N 336; 4 LW 458; 8 Bom. L R 868; 246 
ie IPL WI 210 W N 225; 10 Bur. LT 177 
6) 43 M 541; 55 Ind. Cas. 533; A. I R 1990 
P U 64,471 A6; 38 M LJ 393; 11 L W 45); 
18 A LJ 367; (1920) M W N 315. 22 Bom. L 
cee 2 UP L RCC) 77;23 ML T 457 


Gis ML J 224; 86 Ind. Cas. 489: A I R 1925 
Mad. 673; 22 L W 8l. 

:{8) SLML J 73; 95 Ind. Cas, 691:A I R 1996 
Mad. 692; (1926) M W N 319. 

(9) 36 L W 186; 139 Ind. Cas. 766; 
uae. 762, (1932) M W N 850; Ind. Rul. (1932) Mad. 
786. f 
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PESHAWAR JUDICIAL COMMIS- 
| _ SIONER'S COURT 
Civil Revision Petition No. 387 of 1935 
October 29, 1935 
” ALMOND, J, ©. AND Mir Asap, A. J. C. 
‘ COLLECTOR, DERA ISMAIL KHAN— 
PETITIONER 
VETSUS 
RAM CHAND AND 0THERS—OPPOSITR 
l PARTIES 

Punjab Alienation of Land Act (XIII of 1900), s. 2 
(3)—Trees, if come within definition of ‘iand’—Lia- 
bility to attachment and sale in execution. 

As trees cannot be brought within the four corners 
of the definition of ‘land’ in s. 2 (3), Punjab Alienation 
of Land Act, trees are not subject to the pro- 
visions of the Land Alienation Act and are liable 
to attachment and sale in execution of a decree. 
Bhagwana v. Gopi (1), followed. | 

Sardar Raja Singh, for the Petitioner. 

Mir Ahmad, A. J. C.—Hardial had a dec- 
ree against Hayat. They are both dead 
now- and are represented by- their heirs, 


Hayat possessed land on which stands a’ 


COLLECTOR, DERA ISMAIL KHAN-2. RAM CHAND (PESH.) ` 


on the, reversioners. ' 
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grove of date trees. The decree-holder 
applied for the attachment- and sale of this 
grove of trees. Objection was taken that- 
the trees could not be sold because they 
were covered by the definition of “land” 
given in the Land Alienation Act. The 
executing Judge held that the trees were 
not included in the definition of land as 
given in the Land Alienation Act, and, 
therefore, ordered that they should be sold. 
The Deputy Commissioner, Dera Ismail 
Khan, presented en application to the 
Senior Sub-Judge, Dera Ismail Khan, under 
s. 21-A, Land Alienation Act. He prayed 
that the order of the executing Judge 
should bs set aside, contending that the 
date trees were “land” as defined in the 
Land Alienation Act. The Senior Sub- 
Judge agreed with the executing Court 
and dismissed the application. The Deputy 
Commissioner of Dere Ismail Khan has 
come up on revision to this Court. The 
definition of “land” is given in s. 2 (3), 
Land Alienation Act, as follows : 

“The expression “land” means land which is 
not occupied as the site of any building in a 
town or village and is occupied or let for agricultural 
purposes or for purposes subservient to agricul- 
ture or for pasture, and includes (a) the sites of 
buildings and other structures on such land ; (b) 
ashare in the profits of an estate or holding ; 
(e) any dues or any fixed percentage of the land 
revenue payable by an interior landowner to a 
Superior land-owner; (d) a right fo receive rent; 
(e) any right to water enjoyed by the owner 
or occupier of land as such; and (f) any right of 
occupancy.” | 

The question whether trees can be in- 
cluded In this definition came up before 
the Lahore High Court on several occasions, 
and led to a conflictof decision between ` 
the Judges who decided the cases. As a 
result the matter was placed before a 
Full Bench of that High Court where 
judgment is reported as Bhagwana v. Gopi 
(1). The Judges held that by no stretch 
of reasoning could trees be brought with- 
in the four corners of ths definition of 
land given in s.2 (3), Land Alienation 
Act. They held that consequently they 
were not subject to the provisions of the 
Land Alienation Act and were liable to 
attachment and sale in execution of a 
decree. They admitted that this decision 
created an anamalous position, because. 
the possession of trees is Virtually the 
possession of land ‘on which they stand. 
But they remarked that ‘it was for the 
legislature to amend the law; they had 
to administer the law as it stands. We 


find ourselves in, perfect agreement with 
(1) A IR 1935 Lah, 202; 155 Ind. Cas. 659; TR Iu 
761 {F B). i 
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the view expressed by the Judges of the 
Lahore High Court. We, therefore, con- 
firm the finding of the two Courts below 
and dismiss the petition. No order as to 
costs. 

N. Petition dismissed. 


ALLAHABAD HIGH COURT 
Civil Revision No. 477 of 1934 
December 17, 1935 
, COLLISTER AND BAJPAT, Jd. 
Firm SARJU LAL-BEHARI LAL-— 
Drcepe-Hotpers-—APPLICANTS 
VETSUS 
SUKHDEO PRASAD AND 0THERS—- 
Opssctors—Oprosits Party 
Civil Procedure Code (Act V of 1908), O. XXI, 
r. 58, s. 141, Sch. TI— Proceedings under 0O. XXI, 
r. 58, whether proceedings in egecution ~Whether 
can be referred to arbitration—Sch. II, whether ap- 
plies. - 
An objection under O. XXI, r. 58, Civil Pro- 
cedure Code, creating as it does a dispute be- 
tween the decree-holder and a person claimink 
property which the decree-holder seeks to put 
to-sale as being the property of his judgment- 
debtor, is a matter relating to the execation, 
discharge or satisfaction of a decree and isa pro- 
ceeding in execution, and it cannot be held to be 
an “original matter” and to such a proceedings the 
provisions of Sch. IJ, Civil Procedure Code are not 
applicable. Schedule II does not apply of its own 
force and it isnot rendered applicable under the 
provisions s. 141, Civil Procedure Code, 
Prasad v. Fakir Ullah (3), applied. 
[Case-law discussed, ] 


C. Rev. against the order of the Munsif, 
West Allahabad, dated July 3, 1934. 

Messrs. H. P. Agarwal end D. P. Mala- 
ya, for the Applicant. 

Mr. Ambika Prasad, for the Opposite 
Parties. 

Judgment.—The applicants in this cese 
are a firm and they sued a certain person on 
a promissory note and obtained a decree for 
Rs. 1,900 odd. Thereafter they took out exe- 
cution and applied for the sale of certain 
property which hed been attached before 
judgment. An objection under O. XXI, 
r. 08, Civil Procedure Code, wes meade by 
the sons of the judgment-debtor and certain 
other relatives of his. On tLe application 
of the parties the matter was referred to 
arbitration and in due course en award 
was submitted tothe Court. An objection 
to the award was made on behalf of the 
decree-holders, but it was dismissed by the 
Court and the award was confirmed. 

Two points have been taken before us 
by learned Counsel for the applicants. One 
is that the Court had no jurisdiction to refer 
the matter to arbitration .and acted ulira 
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wires, and the other is that the award is 
invalid for the reason that the judgment- 
debtor himself, who had been impleaded in 
the proceedings under O. XXI, r. 58, Civil 
Procedure Code, was not a party to the 
agreement to refer the matter to arbitra- 
tion. 

As regards the first point, learned Coun- 
sel contends that Sch. II of the Civil Pro- 
cedure Code does not apply to proceedings 
in execution and, therefore, the Court had 
no jurisdiction to refer the dispute to 
arbitration; the award is consequently in- 
valid and the order of confirmation is bad. 


_ On behalf of the opposite party it is pleaded 


that a proceeding under O. XXI, r. 58, 
Civil Procedure Code, is not a proceeding in 
execution at all; but if it be held to be 
such, then learned Counsel contends that, 
although Sch. II does not apply in terms, 
yet it is rendered applicable by the provi- 
sion of s. 141, Civil Procedure Code. 

As regards the question whether the trial 
of an objection under O. XXI, r. 58, is a 
proceeding in execution, learned Counsel 
for the opposite party contends that it is 
not a matter which relates to the execution, 
discharge or satisfaction of a decree. He 
relies upon Sheonandan Chowdhury v. Debi 
Lal Chowdhury (1) and Diljan Mihha Bibi 
v. Hemanta Kumar Roy, 29 Ind. Cas. 395 
(2). Inthe Patna case the Court held that 
an application ander O. XXT, r. 100, was not 
an application in execution of a decree, but 
was an original matter in the nature of a 
suit; and after discussing the Privy Council 
case of Thakur Prasad v. Fakir Ullah (3), 
(to which we shall have occasion to refer 
later on) the Court held that O. IX, r. 4, 
Civil Procedure Code, would apply by force 
of s. 141, to a proceeding under O. XXIJ, 
y. 100. The learned Judges held that the 
Privy Council case above referred to was an 
authority for the proposition that O. IX, r. 4, 
would apply by force of s. 141 to original 
matters in the nature of suits. Similarly in 
Diljan Mthha Bibi v. Hemania Kumar Roy, 
29 Ind. Cas. 395 (2), a Bench of the Calcutta 
High Court held that an application for set- 
ting aside a sale under O. XXI, r. 90, Civil 
Procedure Code, was not en application for 
execution; it was a miscellaneous proceeding 
in the nature of an original preceeding in 
which the auction-purchaser wes the princi- 
pal interested party. The learned Judges 


accordingly held that where an application 
(1) 2 Pat, 372; 71 Ind. Cas. 484; 4 P L T 93; 1 
Pat. L R 134; A I R 1923 Pat. 239; (1923) Pat. 78, 
(2) 29 Ind. Cas. 395; 19 © W N 758, 
aoe 106; 22 I A 44; 5M L J 3; 6 Sar, 526 
©). 
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for setting eside em execution sale under 
O. XXI, r. 90, had been dismissed for 
default and an application for restoration 
was made, O. IA, r. 9, Civil Procedure Code, 
was applicable. 
Ghose v. Manmatha Nath Sen (4), which was 


decided a year previously to the above- .- 


mentioned case a Bench of the same High 
Court held that O. IX, r.: 18, Civil Procedure 
Code, was not applicable io a proceeding 
under rules 100 and 101 of O. XXI. This 


case was referred to in Diljan Mihha Bibi- 


v: Hemanta Kumar Roy, 29-Ind. Cas. 395 (2), 
but the learned Judges, seem to have 
distinguished it partly on the ground that it 
merely laid down the proposition that all 
the provisions of O. IK were not applicable 
to proceedings in execution end partly on 
the ground that in that case there wes no 
necessity in.the interests of justice that 
O. IX, r. 18, should be applied because the 
order was not conclusive but was subject to 
the right of'a person aggrieved to institute a 
sult. 

In our opinion an objection under ©. XXI, 
T. 58, creating as it does a dispute. between 
the decree-holder and a person claiming 
property which the decree-holder seeks to 
put to sale as being the property of his 
judgment-debtor, is a matter relating to the 
execution, discharge or satisfaction of a 
decree and is a proceeding in execution. 


The next point to determine is whether- 


Seh. JI. of the Civil Procedure Code is appli- 


cable by virtue of s. 141 to such a proceed- - 


ing. In Thakur Prasad v. Fakir Ullah (3), 
an application for execution of a decree 
had been struck off on the decree-holder’s 
own petition and thereafter- a second appli- 
cation was made within the period of limi- 
tation. Their Lordships of the Privy Coun- 
cil held that, although the petition for exe- 
cution had been withdrawn without leave to 
epply again having been expressly granted 


by the.Court, the petitioner’s right to renew- 


his petiticn within- due time remained; 
the provisions of s. 373 (which corresponds 
to O. XXIII, r. 1, of the present Code) which 
could only have applied through the effect 
of s. 647 (i. e., s. 141 of the present Code) 
had not been rendered applicable thereby 
to petitions for execution. Atp. 111,* their 
Lordships observe es follows :— 

“It is not suggested that s. 373, Civil Procedure 
Code would of its own force apply to execution pro- 
ceedings. The suggestion is that it has applied by 
force of s. 647. But the whole of Chap. XIX of tae 
Code consisting of 121 sections is devoted tothe 


procedure in executions and if would be surprising 
(4) 410 1; 19 Ind. Cas. 683; 18 C W N 343.. 


*Page of 17 A.—[Ed.] 
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if the framers of tne Code had intended to apply 
another procedure, mostly unsuitable, by saying in 
general terms that the procedure for suits should be 
followed as for as applicable. Their Lordships 
think that the proceedings spoken of in s. 647 include 
original matters in the nature of suits such as pro- . 
cesdings in probates, guardianships and so forth and 
do not include executions.” 

In Bharat Indu v. Asghar Ali Khan (5), 
a Bench of this Court, following Thakur 


Prasad v. Fakir Ullah (3) and Han Charan 


. Ghose v. Manmatha Naih Sen (4), held that 
_O. IK, Civil Procedure Code, does not apply 


to a case where en application for execution 
is dismissed for default. In Bachan Lal v, 
Amar Singh (6), the representatives of a 
decree-holder took out execution. The judg- 
ment-debtors objected and ultimately the 
matter was referred to arbitration. Mean- 
while a third person sued the representatives 


“of the decree-holder on a promissory note 
and attached the decree before judgment. 
‘Subsequently he made an objection impugn- 


ing the arbitration proceedings and the . 
award. A learned Single Judge of this 
Court held that an execution proceeding is 


nota suit and, therefore, Sch. I does not 


entitle the parties to an execution proceed- 
ing to file an application for a reference 
to arbitration; the arbitration proceedings. 
were, therefore, invalid and the Court was. 
not entitled to enforce the award. In 
Hari Charan Ghose yv: Manmatha Nath Sen 
(4), to which reference has already been 
made, the Court in discussing s. 1411, observ- 
ed at p. 4* as follows :— l | 
“This section (4. e. 8. 141) reproduces with modifi- 
cations s. 647 of tne previous Code, but in s. 647 
there was an explanation in thess terms ‘this section 
does not apply to applications for the execution of- 
decrees which are proceedings in suit’—that es 
planation has been omitted and it has been argued 
before us that this omission is an indication that . 


: the legislature in passing the present Code intended 


that s. 141, should have a wider operation than 
s. 647. There is a certain amount of force in this 
argument, but it overlooks ths history of this section 
and the case-law. At onetime there was a consider- 
able divergencs of opinion as to whether s. 617 applied 
to execution. proczedings and it was in consequence 
of this that by Act VI of 1892 this explanation was 
introduced into tne section of the Code of 1882. 
But after this alteration in the law tas Privy Council | 
by.a cas3, Thakur Prasad v. Fakir Ullah (3), decided 

on s. 617 as it stood before the explanation was added, 
tnat the section did not apply to execubion proceed- ' 
ings. The purpose of the legislature in omitting that 
explanation was to do away with that which was, 
shown to be unnecessary by the Privy Council deci- 
sion and to rely upon the terms of the section as 
interpreted by the Privy Council. So it was that 
the explanation came to beomitted. This may have 


“been anunfortunate way of proceeding because. it 


(5) 45.4 148: 73 Ind. Cas..453; 2 A LJ 135; AIR 


1923 All, 460. 
(6) A I R 1935 All. 125; 161 Ind. Cas. 103 (1). 


*Page, of 41 CO. [Bd]. 
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- involves some knowledge of the history of s. 647, 


A 


4 


. invalid and unenforceable. 


; Oode.......seenean x 


and of the decision on that section to appreciate the 
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effect of this change; but this is how the matter 


was dealt with by the legislature. The result is 
that s. 141 does not make applicable to proceedings 
in executjon all the procedure provided by the 


In T. Wang v. Sona Wangdi (7), a Bench 
| of the Calcutta High Court held that a Court ~ 
was not competent to refer to arbitration a 
- dispute between a judgment-debtor and his . 


decree-holder and the award was, therefore, 
The learned 


Judges observe at p. 563* as follows :— 


“Nothing has bezn shown to us to persuade us to 


' hold that there is any speciality in the 2nd Schedule 


which makes if applicable to questions arising in 


. the execution of decree ....... As has been explained 


in Hari Charan Ghose v. Manmatha Nath Sen (4), 


_ thelaw is the same as it was under s, 647 of the 


Code of 1882 which expressly excluded execution. 


proceedings from those to which provisions relating 


_ to suits were extended. The view that the special Į ro- 
cedures in suits do not apply to execution of decrees . 


is based on the supposition that O. XXI, relating to 


executions is self-contained and exhaustive as to the 


special subject with which it deals,” 


The case of Sattar-un-nissa y. Muham- 


. mad Rahulla (8), supports the contention of 
the learned Counsel for ihe opposite party.. 


After discussing the Privy Council case of 
Thakur Prasad v. Fakir Ullah (3), the 
the learned Judges observed that :-— 


“there does not appear to be anything unsuitable - 


` to apply Chap. XX XVII (which is equivalent to Sch. II 


of the present Code) to proceedings in execution of | 


decrees and we are not prepared to accept this view.” 
On a careful consideration of the view ex- 


- pressed by their Lordships of the Privy 
- Council in Thakur Prasad v. Fakir Ullah 


(3), we are of opinion that an objection 
under O. XXI, r. 58, Civil Procedure Code, 


. -cannot be held to be an “original matter’ 
“ng contemplated by their Lordships; we 


think that itis a proceeding in execution ` 
- and-we hold on the authority of the above- 
- mentioned case that the provisions of Sch. II 


are not applicable. 


v 


It is obvious that Sch. IT’ 


does not apply ofits own force and in our. 


opinion it is not rendered applicable under 


"the provisions of s. 141. 


‘The above being our view, it is not 
necessary for us to deal with the other plea 


~. which has been argued by learned Counsel 
i _ We accordingly allow” 
- this application with costs and- set aside the - 


for the applicants. 


order of the Court below confirming the’ 


award and we direct that the objection 


under O. XXI, r. 58, be tried according to- 


law. 


D. Application allowed: 

(7) 52 O 559; 87 Ind, Cas. 633; 290 W N 886;-42G L 
J 26; AI R1925 Cal 812, 

(8) 8 O O 263. 
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PATNA HIGH COURT - 
Letters Paient Appeal No. 2 of 1935 
November 28, 1935 
COURTNEY-[ERREELI, C.J. AND DHAVILE, J. 
KHUBLAL SINGH—DeErenpant— 
APPELLANT 
versus 
ISHRI PRASAD—Puarntire—REseonDENT. 


Estates Partition Act (V of 1897), ss. 99, 81— 
Tenant having -cash holding — Dispossession from 


‘one of plots —Rent suspension — Partition by Collector 


— Plot falling in patti of plaintiff landlord - Held, 
tenant entitled to suspension in respect of that plot 
— Landlord and tenant. 

Prior to, a Collectorate Batwara which came into 
force from 1335 Fasli and by reason of which two 
plots Nos. 902 and 838 fell in the patti of the plaintiff 
landlord the tenant had a cash holding consisting 
of 10 plots in the takhta of oneset of landlords 
under a pattidart arrangement among all the 
landlords apparently of the nature of an imperfect 
partition, and out of these 10 plots the landlords in 
question dispossessed the tenant from one plot. As 
a result of the dispossession from this plot, it was 
held by the High Court in 1928 that tne tenant was 
entitled to suspension of rent in respect of all the 
other plots of that holding, including plot No. 902, 


the tenant defendant, -resisted the present rent suit 


on the ground that the Batwara among the land- 
lords could not'affect his rights, especially the right 
to hold the balance of his old holding free of rent 
until the plot from which he has been dispossessed 
is restored to him: 

Held, that prior to the Botwara it was by an 
arrangement among the landlords that the holding 
fell within the takhtaof the high-handed co-sharersg, 
These co-sharers thus represented the entire body 
of landlords in one sense, and the dispossession of 


the tenant from a part of his holding had by reason 


of its conversion into bakasat and its, treatment as 
such at the Baiwara, benefited all tke landlords. A 
rent suit on the basisof the Batwara was thus a 
matter between an innocent tenant and a landlord 
who had benefited from the high-handed action of 
a co-sharer. It would, therefore, not be unfair if the 
bar of suspension of rent were to continue to apply 
to all the plotsof the tenant's old holding, in 
whichever pattis they may have fallen as a result 
of the Batwara this might operate unequally between 
the various landlords, but the landlords themselves 
were to blame for it the claim to suspension of rent 
was advanced before the Batwara allotment, and 
the order of the High Court allowing the suspension 
came after the actual partition. The landlords thua 
took their allotiments subject to the result ®f the 
second appeal pending in the High Court, and it did 
not seem at all unfair in the circumstances that the 
tenant, having done nothing tolose his right to 
suspension of rent, should in the present rent suit, 
pay rent for that part only of{the present -holding 
which did nut form part of the old holding in 
respect of which he was entitled to suspension. 


L. P. A. against a judgment of the Mr, 
Justice James, dated December 5, 1934. 


Mr. S. S. Buse, for the Appellant. 
Mr. G. P. Singh, for the Respondent. 
Dhavie, J—The question in this appeal 


“is whether the plaintiff landlord is entitled 


_ ~ to the rent of a holding, consisting of 
=. two.plots Nos. 902 and 833, falling in his 


~ 


lords apparently of the nature of 
imperfect partition, and that out. of these ' 
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patti by reason of a Collectorate Batwara 
which came into force from 13385 Fasli. 
Jt appears that prior to this baiwara, the 
tenant hada cash holding cConsisting—we 
are told by Mr. Bose—of 10 plots in the 
takhta of one set of landlords under a 
paitidari arrangement among all the land- 
an 


10 plots the landlords in question dispos- 
sessed the tenant from one plot. This 
plot is referred to as No. 844 in the papers, 
but it is said at the bar that the correct 
number of the piot may be No. 944. As 
a result of the dispossession from this 
plot, it was held by this Court in a second 
appeal in 1928 that the tenant was entitled 
to suspension of rent in respect of all the 
other plots of that holding, including plot 
No. 902, one of the two plots with which 
we are now concerned. The tenant-defend- 
ant, who is the appellant before us, resisted 
the present rent suit on the ground that 
the batwara emong the landlords could 


not affect his rights, especially the right 


to hold the balance of his old holding 
free of rent until the plot from which he 
has been dispossessed is restored to him. 


< This contention was accepted by the trial 


Court, but rejected on appeal by the Dis- 
trict Judge on the ground that in the 
circumstances of the case the bar of suspen- 


sion of rent could not be successfully . 


pleaded against the present plaintiff, though 
it may be ihat the lendlord or landlords 


to whose share plot No. 844 has fallen are | 


not entitled to claim any rent from this 
tenant till the restoration of that plot to 
him. ; 

In second appeal James, J., sitting singly, 


upheld this view with a slight modification. . 


He was of opinion. that 

“The penalty of suspension of rent can be én- 
forced only for so much of the holding as niay 
have fallen within the estate allotted to the high- 
banded co-sharers, or possibly (though on this point 
he had doubt) for so much of it as may have 


been allotied to the same estate as the defendant’s - 


plot No. 814 from which he was wrongfully disposses- 
sed.” 


Mr. Bose, who appears for the tenant- . 
- appellant, has urged that the batwara being 


no more than an adjustment of the pro- 
prietory interests for revenué purpcses; 
there is no reason why the tenant's right 
to suspension of rent should at all be 
affected by it. Section 99 of. the Estates 


` Partition Act provides for -the transfer of 


patni or other tenures, leases or any other 
encumbrances. created by individual pro- 


. prietors on their shares or portions thereof 
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to the lands finelly allotted to them in 
partitions made by the Collector, but Mr. 
Bose hes contended that the. tenant's dis- 
possession from plot No. 844 cannot proper- 
ly be regarded as an encumbrance created 


.by the evicting landlords. -This contention 


seems’ irresistible. Mr. Gendhari” Prasad 
Singh, who appears for the lendlord-res- 
pondent, has in order to meet it only 
referred to s. 81 of the Act, which provides 
thet no holding shall be split up for the 
purposes of a partition under the Act unless 
it is reasonably necessary to do sa in order 
to effect an equitable partition and that 
before splitting up a holding the tenant 
must be notified and his objections heard. 
But this clearly does not entitle the tenant 
effectively to insist in the baitwara pro- 
ceedings that his holding shall or snall 
not be divided in a particular way, nor 
has Mr. Singh been able to refer us to 
any provisions in the Estates Partition 
Act from which it can be gathered that 
the Collectorate Batwara, ought to be re- 
garded as operating to deprive the tenant 
of his right to suspend -payment of rent 
for the balance of his holding. It is tiue 
that the right arose because one set of 
landlords high-handedly dispossessed him 
from a portion of the holding, but that 
does not make it an encumbrance created 
on the share of those landlords or of a 
portion thereof. ven if it were to be 
regarded as an encumbrance, there may; 


“moreover, be no lands to which it could 


be transferred on the lines laid down in 
s. 99 of the Act. The view of the District 
Judge that the penalty of suspension. of 
rent can be enforced only for so much of 
the holding as may have fallen within the 
estate allotted to the high-handed co-sharers 
may possibly work no injustice in some 
cases; but it is obvious thet the tenant 
will have lost his entire right to sugpen- 
sion of rent if those co-sharers contrive. to 
have the whole holding allotted to other 
co-sharers. The alternative to which 


_ James, J., referred thoughinot without some 


hesitation, namely, that the penalty of sus- 
pension of rent can be enforced for so 
much of the holding as mey have been 
allotted to the same estate es the plot 
from which the tenant-defendant was 
wrongfully dispossessed, is lieble to a 
similar criticism. It is by no means in- 
conceivable in‘ cases of this kind that no 
other plot out of the old holding may be 
assigned to the landlord to whom the plot 
in question is allotted. It seems to me 
that the correct way of approaching the 
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matter was indicated by en observation 
that fell from my Lord the Chief Justice 
during the course of the argument. Prior 
to the batwara it was by ən arrangement 
among the landlords that the holding fell 
within the takhta of the hign-handed co- 
sharers. ‘hese co-sharers thus represented 
the entire body of landlords in one sense, 
and the dispossession of the tenant from 
a part of his holding has, by reason of 
its conversion into bakasht and its treat- 
ment as such at the batwara, benefited all 
the landlords. A rent suit on the basis 
of the batwara is thus a matter between 
an innocent tenant anda landlord who has 
benefited from the high-handed action of 
a co-sharer. It would, therefore, not be 
unfair if the bar of suspension of rent 
were to continue to apply to all the plots 
of the tenants old holding, in whichever 
paitis they may have fallen as a result of 
the batwara. It is true that this may 
operate unequally between the various 
landlords, but if it does do so, the land- 
lords themselves are to blame for it. We 
know in the present case that the claim 
to suspension of rent was advanced before 
the batwara allotment, and it has now been 
ascertained that the order of the High 
Court allowing the suspension came after 
the actual partition. ‘he landlords thus 
took their allotments subject to the result 
of the second appeal pending in the High 
Court, and it does not seem at all unfair 
in the circumstances that the tenant, having 
done nothing to lose his right to suspen- 
sion of rent, should, in the present rent suit, 
pay rent for that part only of the present 
holding which did not form part of the old 
holding in respect of which he was entitled 
fo suspension. James, J. observed that the 
difficulty of enforcing against the plaintiff 
the penalty of suspension of rent on account 
of dispossession was increased by the fact 
that there was nothing on the record to 
indicate the rents chargeable for the two 
plots in suit; but this difficulty has now 
been overcome by means of inquiries made 
py the parties. 

I would accordingly allow this appeal and 
modify the decree in favour of the land- 
lords by confining it to the rent of plot 
No. 833 only. We know from Mr. Gendunari 
Prasad Singh ihat this plot was assessed 
in the baiwara proceedings at Rs. 2-14-6 
besides cess; and there is no dispute before 
us that there is no reason why the tenant- 
əppellant should not pay rent for this plot. 

The appeal succeeds in respect of the 
yent of plot No. 902 only. I would allow 
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the tenant-appellant proportionate costs in 


all the Courts, and direct the decree of the 
lower Court to be corrected accordingly. 


Courtney-Terrell, ©. J.—Ii entirely 
D. Appzal allowed. 
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MADRAS HIGH COURT 
Appeal against Order No. 359 of 1933 
September 12, 1939 


KING, J. 
CHALATAN NARAYANLI AND ANOTAIER 
—PLAINTIFFS—APPELLANTS 
VETSUS 
PONMALARI KOROTH KRISHNAN 
NAMBIAR AND OTAERS—DEFENDANTS — 
RESPONDENTS 

Accretion—Land formed in bed of 
abnormal flood—Title, whether vests 
owner or in Government. 

Where, ina year of abnormal floola land wag 
suddenly formed in the river Varom in Malabar and 
the land which had thus emerged remained unchanged 
for several years : 

Held, that theland could not be treated as an acere- 
tion by the riparian owner adjoining whose land thia 
land was formed but the title thereto vested in the 
Government. The title will vest in a riparian owner 
only if land is formed gradually by the normal action 
of physical forces. ‘Secretary of State v, Rajah of 
Vizianagaram (1), distinguished, 


Appeal against the order of the District 
Court of North Malabar, dated January 30, 
1931, and made in Appeal Suits Nos. 114 and 
161 of 1931 preferred against ths revised 
decree of the Court of the. District Munsif 
of Cannanore, dated November 12, 1930, and 
made in O.S. No. 319 of 1925. 

Mr. M. C. Sridharan, for the Appel- 
lants. 

The Government Pleader, Messrs. 0. T. G. 
Nambiar, A. Achutha Nambiar and C. K. 
Karala Varma, for the Respondents. 


Judgment.—The subject-matter of this 
appeal is a plot of land measuring 3°38 
acres granted by Government to the 
plaintiff in 1920, plaintiff's case being 
that after he had enjoyed the land for 
a year or two it was trespassed upon by 
the tenanis of defendant No. 12 the 
Kernavan of the Chirakkal Kovilagom. 
The land according to plaintiff and the 
Government (impleaded as defendant No, 
10) was originally part of the bed of 
of the Varom river in North Malabar, 
and came into existence cs land as the 
result of an exceptionally high flood season 
in 1907. When plaintiff filed his suit to 
recover possession of the land in 1925, it 
was contested by defendant No, 12 mainly 
on the ground that it never formed part 


reer during 
in adjoining 
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of the river bed, but was a part of de- 
fendant No. 12s property on the bank 
of the river. The District Munsif of 
Cannanore found against this plea and 
decreed plaintiffs suit. On appeal the 
Subordinate Judge of Tellicherry remand- 
ed the suit for fresh disposal, after 
framing five additional issues Yelating to 
the nature of the river and ofthe land 
in the matter of its formation. ‘The 
District Munsif of COannanore then held 
on remand that the river was tidal and 
navigable, that the land was formed in 
1907, adjoining the lend of defendant 
No. 12, but that defendant No. 12 could 
not claim it es an accretion. The suit 
was therefore again decreed in plaintiff's 
favour. on appel a further remand was 
ordered. The learned District Judge of 
North Malabar confirmed the two findings 
of fact (1) that the land was originally 
part of the river bed and (Il) that the 
river was tidal and navigable, but held 
nevertheless, on the authority of the Privy 
Council ruling reported in Secretary of 
State v. Rajah of Vizianagaram (1) that the 
Government had no title to it after it 
became land, as it was an accretion to 
the land of defendant No. 12. He then 
remanded the suit for a decision on the 
issue whether defendant No. 12's rights 
had become barred by adverse possession. 
Against this order of remand the present 
appeal has been filed. The only point 
for me to decide is whether this finding 
in favour of defendant No. 126 title is 
sound or not. If it isnot, plaintiff's suit 
must succeed. SS i 

The main argument in appeal is, that 
there are vital features which distinguish 
Secretary of State v. Rajah of Vizianaga-= 
ram (1), from the present case, and itis 
therefore necessary toexamine the former 
decision closely. That case related to the 
ownership of a Lanka in the river Goda- 
ari which was first formed in 1850 and 
after undergoing various vicissitudes in 
area had attained'an extent of about 1000 
acres by 1912. In 1884 there had been 
an accretion to the extent of 610 acres, 
and it wes argued for Government that 
this accretion could not be deemed to be 
‘eradual, slow and imperceptible BO as 
to give title to the Rajah of Vizianaga- 
ram whose title to the original ‘nucleus 
of the Lanka had been upheld in previous 


1) 45 M 207; 67 Ind. Cas. 1; 30 ML T112; 26 C W 
x Sis; 15 L W 389; 42 ML J 589; 20A Ld 43s; 35 
CL J 463; (1922) M W N 381; A.I R 1922 PO 105; 
goIA67(PO, | 
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litigation. This contention was repelled in 
the High Court (see Secretary of State v. 
Rajah of Vizianagaram (2), and it was 
pointed out that in applying the rule of 
English Law which required -accretions to 
be of that particular kind due allowance 
must be made for the different physical 
characteristics of Indian rivers. Ayling, J. 
put the matter thus:— 

“It seems to me the zecognition of title by 
alluvial: ascertion is largely governed by the fact 
that the latter is due to’ the normal action of 
physical forces; and the different conditions of 
Indian and English rivers is sucen that what would 
be abonormal and almost miraculous in the latter 
is normal and common place in the former.” 

The High Courts decision in favour of 
the Rajah of Vizianagaram was upheld 
by the Privy Council. In stating the facts 
in the first paragraph of his judgment 
Lord Carson says:— 
_ “The extent of the rivér and the operation of 
iis currents in forming alluvial .iracts during the 
flood season must be borne inmind with reference 
to questions arising in this case.” 


. And then refers to Sir Balvan Rama- 
lakshmamma v. Collector of Godavari 
District (8), for a description of. the 
river. That description stresses the breadth 
of the Godavari, and the annual changes 
which take place in its bed as the result 
of the flood-season. Later in the judg- 
ment Lord Carson quotes with approval 
the passage from Ayling, J.S -judgment 
given above; and finally he refers to the 
absence of all evidence in rebuttal of 
statements that the formation of ths dis- 
puted part of the Lanka was gradual. 
Now what is the situation in regard to 
the river Varom in North Malabar? Thére 
is nothing whatever to show that lankas 
or any extensive tracts of sand ate ever 
formed init in breadth; itis insignificant 
in comparison with the Godavari and what 
is most important of all, no Changes 
26 all are spoken to by the witnessés in 
any year except 1907. Even the learned 
District Judge himself has omitted to give 
any positive finding that this particular 
accretion was gradual. While, no doubt, 
speaking of a  gradualaccrelion in sum- 
marising the law as laid down in Secretary 
of Siate v. Rajah of Vizianagaram (1); 
e goes on to omit the word altogether 
and to. say E o, 
--“So it is well establishé] thab in cas? even . 
of a navigable river wnere the-bad ‘belongs to th4 
Government, if ths accretion is lateral and- not 


vertical, ths accretion belongs bu the riparian 
owner and not to the Government.’ 


I am thts unable to ‘hold that the, 
(2) 40 M 1083; 40 Ind, Cas, 896; 22 M L T 57.. 
(3) 22 M 464, l pi i 
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Principles of Secretary of State v. Rajah of 
zranagaram (1), can be invoked by the 


respondent on the facts of the present. 


case. The gradual formation of Lankas— 
their eppserance, diseppearence, increase 
In size, decrease in size, is the inevitable 
end inevitably recurring result of the 
nature of the Godavari itself. Here in 
Malabar the Varom undergoesno change, 
except in yeasts of quite abnormal flood 
ot which 1907 is the only year in the 
.twenty years before the suit. The emer- 
gence of these three acres of lend cannot 
therefore in the words of Ayling, J. be 
said to be due to the ‘normel action of 
physical forces.’ 

I have been referred to another Privy 
Council decision reported in Secretary of 
Staie v, Foucar & Co. (4), but that case 
also does not help the respondent. It deals 
with en island im the river Pega which 
began to form in 1892, and for the next 
thirty years wes subject to various 
changes in avea. Similarly in two cases re- 
ferred to by Ayling, J. in Secretary of State 
v. Rajah of Vizianagaram (2), it is stated 
tnat accretions took about fifteen years 
to form. No case can be cited in-which 
an accretion formed in a single season 
and remaining unchanged thereafter has 
been held to belong.to the riparian owner, 
end indeed, to say in 1935 thet this land 
which was formed once for al] nearly thirty 
years agoin the course of a single flood- 
Season, is a ‘gradual’ accretion seems a con- 
tradiction in terms. 

In the result I must allow this appeal, 
seb aside the order of remand, and decree 
plaintiff's suit with costs throughout, 
payeble by defendant No. 12 and defend- 
ant No. 13. - 

Leave to appeal refused. 


Ae | Appeal dismissed. 
(4) 12 R 136; 147 Ind. Cas. TA 6RP C 64; AIR 
is eo x pi ae ae (1934) M W N 212; 66 
; 330 ¥ 337; 16 
59 C L J 269 (P 0), kan E 
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Criminal trial — Sentence ~ Murder — Stab wound 
penetrating abdomen—N 0 extenuating circumstance— 
Death sentence is proper — Evidence — Netural re- 
Luctance of Burman Buddhist to give evidence against 
Longyi—Hvidence of such witness, if can be dis» 
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-his house on that night. 
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carded for minor discrepancies—Motive—Commission 


of crime proved — Prosecution, if should prove 


Morive. 
Where the wound irflicted on the deceased was 


a stab wound penetrating into the abdominal cavity 
and cutting a small intestine, and the deceased died 
the day after his admission into the hospital, and 
there is no extenuating circumstance in favour of the 
accused, the sentence of death should be confirin- 


ed, 
It is well-known that a Burman Buddhist is as a 


rule reluctant to give evidence against an accused 
person in a murder case. If he can help it, he will 
always try and avoid if. The natural reluctance 
becomes more pronounced when the accused person 
happens to be a pongyt. Therefore, unless & more 
cogent reasen than that of discovering a few dis- 
crepancies is given, the evidence given by such a per- 
son should be accepted. 

Where the commission of the crime by the accused 
has been proved, if is not necessary for the prosecu- 


tion to prove the motive, 


Mr. Hla Gyaw, for the Appellant. 

Mr. Tun Byu, for the Crown. 

Ba U, J.—The appellant is a member of 
the Sangha. He has been convicted and 
sentented to death on a charge of mur- 
der by the Sessions Judge of Mandalay. 
The ellegation against him was that he 
hes caused the death of one Ba Gyan by 
stabbing him with either a spear or a 
da in the house of Ye Baw, (P. W. No. 1). 
in Taung-in village on the night of June 24, 
1935. According to the evidence of Ye 
Baw, the deceased, who lived not far from 
him, came over to his house on a Visit on 
the night in question soon after the rise 
He was alone with his two 
aged about 4 and 6 in 
The floor of his 
house was about 6 feet above the ground. 
It had a “kabyin” (verandah) with a 
bamboo railing running the whole length 
of the western side of the house. ‘I'he 
deceased on arrival lay down near the 
edge of the verandah facing inside the house 
and remained talking to Ye Baw. Ye Baw 
says that hesat about 6 fee away facing the 
deceased. The deceased then all of a sudden 
sat up, looked and said: “U Zawana has stab- 
bed me, support me U Ye Baw.” Ye Baw 
says that he at once went to the assist- 
ance of the deceased and saw the appel- 
lant U Zawana standing on the ground 
just below the kabyin. He and the deceas- 
ed then shouted ‘‘Come, come, U Zawana 
has stabbed with da.” Iu response to 
their shouts the deceased’s two sisters, Ma 
Sein Maw and Ma Ngwe Su, and sister- 
in-law, Ma Hle Yin, closely followed by 
the deceased’s brother, San Kunt, and 
others turned up. U Zawəna according 
to these witnesses went away from under- 
neath the house only when they (deceased's. 


young children, 
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sisters) came. The deceased was then 
taken ‘back to his house and a report 
was made-at once to the headinan Ba Dir. 
Ba Din promptly turned up at the scene 
of the crime and examined the deceased 
and hed him conveyed to the Singu Police 
Station where the deceased made a report 
wherein he said: 

“Having sat and talked with him (Ye Baw) on 
the floor I lay down on the floor of that honse. 
Uncle Maung Ve Baw was sitting. A short while 
later, I was stabbed from underneath the house 
with a long da of what kind I do not know 
penatrating from the right to the left side above 
the waist point. Then I shouted out ‘U Zawana 
stabbed me with a da. Please nelp.’ As 
soon as 1 arrived at Maung Ye Bay’s house, I saw 
U Zawana come and remove the bell from the neck 
of the dogbslonging to U ‘Han’s house......... I 
saw that it was U Zawana running with 
his robes hanging loosley about him. by the light 
from the moon that was about t) “to coms out.” 
From the Police Station he was taken to 
the Shwebo hospital where soon af.er his 
admission his dying decleration was taken 
by the Headquarters Magistrate U Tin Pe. 
He egain denounced the appellant as his 
assallant saying: 

“Iwas lying duwn on the house of Ko Ye Baw. 
“While thus lying down one person in wupazin's 
clothes cama, and stabbed me from under the house 
elther with a da or spear. I saw this upazin 
before he stabbed.me, I saw him when he was 
near the house. I was certain at that time that 
he was upozin U Zawana.” 


Now, what is clear both from his report 
end dying declaration is that he did not 
and, in fact, could not have directly seen 
who his assailant was. He was not looking, 
as described by. Ye Baw, in the direc- 
tion from which the blow came. But 
what is clear from his report and the dy- 
ing declaration, provided they are accepted 
as reliable, is that he saw.the appellant 
before the stabbing and saw him go away 
from underneath the “kabyin™ soon after 
the stabbing. The evidence of Ye Baw 
shows that he did not see the appellant give 
a stab. He saw the appellant standing 
underneath the “kabyin” and go away when 
an alarm was raised. The evidence of the 
two sisters Of the deceased, Ma Sein Maw 
and Ma Ngwe Su, and that of his sister- 
in-law, Ma Hla Yin, is also more or less 
to the same effect. The three of them were 
in the house of their father U Khant 
which was only about a call away from 
the houss of Ye Baw when they heard the 
shout for help. As soon as thev heard the 
shout they ran in the direction of Ye 
Baw’s house. Ma Sein Maw was according. 
to her evidence in front. She says that as 
she stepped on to the stair case of Ye 
Baw's house she saw the appellant stand- 
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ing on the ground somewhere to the south 
of the stair case with something long in his 
hand. In the case of her sister, Ma Newe 
Su, she says that she was just behind Ma 
Sein Maw end that when they got to Ye 
Bawa house, she saw the appellant with 
something long in his hand siending on the 
ground about a cubit away from the /abyon.” 
Their sister-in-law, Ma Ala Yin, wes ap- 
parently behind both of them. She says 
that asshe got to the compound of Ye Baw 
she saw the appellant come underneath 
the “kabyin” with something thing long 
in his hand and go away rather fast in the 
direction of the east. 

The only unsatisfactory .feature in the 
evidence of Ye Baw and the two sisters of 
the deceased is their allegation: that the ap- 
pellant remained standing underneath the 
“rabyin” even after a shout for help hed 
been raised. Such an attitude on the part 
of the eppellant would not he consistent 
with human conduct in the natural course 
of events. The first natural impulse of the 
assailant, whoever he might be, was to 
run as far away es possible from the 
scene som after he had cammitied the 
crime. This is exactly wast the evidence 
of Ma Hla Yin signities, and, in fact, the 
two sisters of the deceased and Ye Baw 
səid so to the Police. Only in Court they 
hive improved on this part of the story. 
Why they heve done so is not explicable. 
It may be due to their desire to leave no 
room for doubt about their recognition of the 
assailant, or else it may be due to ithe 
fact that they have made a genuine mis- 
take about this part of the case owing to 
lapse of time. It does not however, in 
my opinion follow that their whole evidence 
should on that account be rejected. It 
is well known that a Burman Budhist is 
as a rule reluctant to give evidence against 
an accused person in a murder case. It 
he can help it, he will always try and 
avoid it. The naturel reluctance becomes 
more pronounced when an accused person 
happens to be a pongyi. Therefore, unless 
a more cogent reason than that of dis- 
covering a few discrepancies is . given. I 
propose to accept. the evidence of Ye Baw 
and the two sisters and the sister-in-law 
of the deceased. On their evidence I hold 
that it was the appellant who was seen 
going away from underneath the “kaby2u" 
of Ye Baw’s house with something long in 
his hand soon after the stabbing. I have 
no doubt in my mind that there was suffi- 
cient moonlight to enable them to recognize 
the features of - the. assailant. This 
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coupled with the dying declaration of the 
deceased, if no satisfactory rebutting evi- 
dence is produced, clearly in my opinion 
establishes tke fact that it was the appellant 
who had at acked the deceased. 

The appellant denies the offence but the 
evidence of some of the witnesses which 
he has called in his defence is not of 
much use. They say that all that they 
‘heard on the night in question was “father, 
come, uncle Khant, come.” By this what 
they meen to suggest is that neither the 
deceased not Ye Baw recognised the as- 
Sailant. Butthe evidence ot their friend, 
Maung Yeik, (D. W. No. 7), knocks the bottom 
out of this suggestion. The evidence of 
Maung Yeik shows that the deceased de- 
nounced the eppellant as his assailant 
to the headman Ba Din. The evidence 
of the two boys, Maung HleMaung and 
Maung E Maung, called to prove an alibi 
does not in my opinion establish that plea. 
It is clear from their evidence, even if it 
is to be eccepted as credible, that if the 
appellant went out of their kyaung on that 
night, if he desired to do so, they would not 
have known it. 

Tor all these reasons I am satisfied that 
the appellant was the assailent of the de- 
ceased. The offenca which he had committed 
was alsoin my opinion clearly one of mur- 
dex. The wound which he hed inflicted on 
the deceased was a very serious wound. 
It was a stab wound penetrating into the 
abdominal cavity and cutting a small in- 
testine, and the deceased died the day 
after his admission into the Shwebo hos- 
pital and Dr. Narayan Singh who perform- 
ed the post mortem examination says that 
the wound was necessarily fatal The 
motive of the crime hes not been brought 
out clearly in the case but it is not neces- 
sary for the prosecution to prove it. As it 
stands | find no extenuating circumstance 
in favour of the appellant. For all these 
reasons I would dismiss the appeal and 
confirm the sentence of death. 

N. Appeal dismissed. 
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Civil Procedure Code (Act V of 1908), ss. 63, 73 — 
Attachment by diferent Courts—Realisation by 
higher Oourt—Attaching creditors of lower Court 
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—Right to rateable distribution—Ss. 63, 73, 
scope of —Set off allowed to decree-holder—Right to 
rateable distribution, if forfeited—Interest — 
Deposit in Court by appellant for withdrawal by 
respondent —Appellant withdrawing by order of 
Court —Suit for recovery of money by respondent 
with interest—Interest, if can be allowed. 

Where property is attached by different Courts 
and money is realised in accordance with s. 63,. 
Civil Procedure Code by the Court vf the highest 
grade, the attaching creditors of the Courts of tne 
lower grade are entitled to share rateably irrespective 
of the fact that their decrees have not been transferred 
to that Court. Narasimhacharvar v. Krishnama- 
chariar (1), referred to. [p.121, col. 1] 

Where execution has taken place and money has 
been realised by an inferior Court, the superior 
Court which had attached the property at an earlier 
date than the date of the sale, is entitled to call for 
the proceeds lying in Court, Deekappu Mallappa v. 
Chanbasappa Rachappa (3), referred to. [¢bid.] 

Sections 63 and 73, Civil Procedure Code should be 
read together, and s. 63 lays down a general rule of 
procedure as to which Court shall deal with the 
proceeds realised in execution by one Court where the 
property has been attached in execution of the 
decrees of several Courts of different grades. In a 
case to which s. 63 applies, the receipt of assets by 
one of ths Courts contemplated in that section 
amounts tó a constractive receipt of assets by each of 
such Courts, and if so, the attaching decree-holders 
in each of them are entitled to a rateable distribution 
in the assets inthe actual custody -of one of them, 
[p. 121, cols. 1 & 2.] 

The right to rateable distribution, which an 
attaching creditor is entitled to in the cases above 
mantioned, cannot be forfeited, even though when 
the sale was effected, a set off was allowed in favour 
of the decree-holder. Rama Haju v. Lakshmiah (4), 
relied on. Shidappa v. Gurusangayya (5), dissented 
from. [p. 121 col. 2.] 

Where the appellant made a deposit in Court to 
be paid to the respondent but it was withdrawn by 
the appellant himself under orders of the Court and 
the respondent filed a suit against appellant for 
recovery of the amount claiming interest thereon: 

Held, that the appellant could not be said to have 
been in wrongful possession ofthe amount as the 
same was given to him under orders of Court and 
hence interest should not be allowed till date of 
plaint. [p. 121, col. 2; p. 122, col. LJ 

9.C. A. against the decree of the Sub- 
Judge, Chingleput, in A.S. No. 32 of 1930. 

Mr. R. Gopalaswamy Ayyangar, for the 
Appellants. ; 

Mr. E. Rajagopalachari, for the Respon- 
dents. | 

Judgment.—The defendant is the appel- 
lant. The second appeal arises out of a 
suit instituted by the plaintiff under s. 73 
(2), Civil Procedure Code. Section 73 (1), 
Givil Procedure ‘Code, relates to rateable 
distribution among decree-holders. Sec- 
tion 73 (2) says: 

“Where all or any of the assets liable to be rateably . 
distributed under this section are paid to a person 
not entitled to receive the same, any person 
go entitled may sue such person to compel him to 
refund the assets.” l 

The facts of the case are not seriously 
disputed. The plaintiff (respondent) is the 
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essignee-decree-holder in O. S. No. 64 
of 1917 on the file of the Sub-Court of 
Chingleput end he has by the assignment 
become the holder of a personal decree 
against the judgment-debtor, one Narayana- 
swami Reddiar. In execution of the decree 
he applied in the Sub-Court for the attach- 
ment of Narayanaswami Reddiar’s proper- 
ties on March 5, 1924 an obtained an order 
of attachmet on March 10, 1934. The defen- 
dant (appellant) also obtained a money 
decree in O. 5. No. 504 of 1921 against the 
same Narayanaswami Reddiar on the 
file of the District Munsif’s Court, Chingle- 
put, and he attached the same properties in 
the Madurantakam District Munsif's Court 
and sold them on March 12, 1924 apparently 
ignorant of the attachment at the instance 
of the plaintiff in the Sub-Court. The 
plaintiff applied on March 12, 1924, the day 
of sale, tothe Sub-Court to stop the sale in the 
Madurantakam Court or to have the sale 
proceeds transmitted from the District 
Munsif’s Court to the Sub-Court. The 
Subordinate Judge passed an order calling 
upon the Munsif’s Court to send the sale 
proceeds. This order passed on March 
12,1924 was communicated to the Munsit’s 
Court on March 13, 1924. The District 
Munsif replied that a set cff hed been allow- 
ed in favour of the defendant end that there 
were no sale proceeds available to be sent 
to the Sub-Court. It may here be mention- 
ed that there was some discussion at the Bar 
as to whether an order permitting set off 
had beenin fact passed at the time by the 
District Munsif. It was assumed in the first 
Court in the present proceedings that such 
an order had been passed. But the Subor- 
dinate Judge in the course of the appellate 
judgment has pointed out that nosuch order 
had been made. 1 do not think we need 
attach any importance tothe question whe- 
ther an order had actually been or not 
been’ passed by the District Munsif at the 
time of the sale, for under O. XXI, r. 72 (2), 
when a decree-holder purchases property 
with permission of the Court: 

“The purchase money and the amount due on the 
decree may, subject to the provisions of s.73, be set off 
against one another, and the Court executing the 


decree shall enter up satisfaction of the decree in 
whole or in part accordingly.” 


This rule gives a decree-holder purches- 
ing properly with the permission of the 
Court the privilege to set off the purchase 
money and the emovnt due under 
the decree, subject to s. 73, Civil Pro- 
cedure Code. Itis not disputed in this case 
that permission to bid had been given to the 
(lecree-holder and that as a matter of fact, 
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a “set off’ had been made. The second 
appeal has been heard by me on the 
assumption that a set of had been validly 
made. The decree-holder puchaser, that is, 
the present defendant, mada a bid for the 
properties for Rs. 1,700. His decree was for 
Rs. 1,800. It appears thet afer allowing 
the set off, satisfaction was recorded in 
favour of the defendant to the extent of 
Rs. 1,600. To complete the facts, on March 
15, 1924 the pleintiff put in a petition to the 
Munsif's Court requesting it to call upon 
the defendant to bring back and deposit the 
sale proceeds, but this was refused on the 
ground that the sale was held and a set off 
was allowed before the receipt of the com- 
munication from the Sub-Court. He then 
preferred a civil revision petition against 
this order ofrefusal to the High Court and 
it was dismissed. Subsequently he filed the 
present suit under s. 73 (2), Civil Procedure | 
Code, for Rs. 1,497, being the amount due to 
him out of the sale proceeds in O. S. No. 504 
of 1921, on the file of the District Munsit’s 
Court of Chinglepyt with interest at 12 per 
cent per. ennum from March 12, 1932 up to 
the date of suit, claiming that he would have 
got this amount by way of rateable distribu- 
tion if the sale proceeds had been deposited 
in Court. Both the lower Courts upheld 
the claim of the plaintiff. In sacond appeal 
it is argued thatthe plaintiff is mos entitled 
{oclaim rateable distribution as he had not 
filed an application to the Madurantakam 
District Munsif’s Court before the receipt 
of assets and as a sst off had been allowed 
in the appellant's favour and there were no 
assets left for rateable distribution. This 
ples is met by the respondent with the reply 
that he hed already applied to the Sub- 
Court for execution and had obtained an 
order of attachment on March 10, 1924 be- 
fore the property was sold on March 12, 1924 
by the District Munsif's Court, that he had 
also applied on March 12, 1924 to the Sub- 
Court to stop the sale, end that the set off 
in allowed in favour of the appellant 
cannot improve his position inasmuch as under 
the Code itis always subjet to the provisions 
of s. 73. The substantial question for deter- 
mination in this second appeal is whether 
the plaintiff can claim to be a person 
entitled to rateable distribution, for itis only 
such a person that can institute a suit under 
s. 73 (2), Civil Procedure Code. Section 73 
{1) providess that : 
“Where assets are held by a Court 
and more persons than one have, before tae 
receipt of such assets, made application to the Court 
for the execution of decrees for the payment of money 
passed against the same judgment-debtor fand have 
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not obtained satisfaction thereof, the assets after 
deducting the costs of realisation shall be rateably 
distributed among all such persons.” 


In the present case both the plaintiff and 
the defendant are holders of money decrees 
against the same judgment-debtor and 
assets have been realised by the Maduran- 
takam District Munsif’s Court; but admit- 
tely the plaintiff had not applied to that 
Court for the execution of the decree before 
the receipt of assets, though he had applied 
to the Sub-Court for execution and attached 
the suit properties. In applying s. 73, cl. 
_(1), Civil Procedure Code, to the case of the 
plaintiff, the question to be considered is 
whether his application to the Sub-Court of 
_Chingleput for execution was sufficient to 
entitle him to rateable distribution without 
any application by him to the Madurantakam 
Court before the receipt of assets. The 
answer to this question would depend on a 
construction of s. 63, Civil Procedure Code. 


Clause (1) of the section runs as follows: 

“Where property not in the custody of any Court 
is under attachment in execution of decrees of more 
Courts than one, the Court which shall receive or 
realize such property and shall determine any claim 
thereto and any objection to the attachment thereof 
shall be the Court of highest grade.” 

Clause (2) says: 

“Nothing in this section shall be deemed to in- 
validats any proceeding taken by a Court executing 
one of such decrees,” 


This section provides thet where propar- 
ty has been attached in execution of decrees 
of more Courts than one, the Court which 
shall receive or realize the property and 
determine claims thereto shall be the Court 
of highest grade. It is argued by the res- 
pondent that s. 63, Civil Procedure Code, 
jays down a general rule of procedure and 
that, ina case where the same property 
is attached by two Courts, one, of a higher 
and the other of a lower grade, then the 
receipt of assets by one of such Courts must 
bə deemed to be aconstructive receipt of 
assets by each of the Courts and the decree- 
holders in each of them are entitled toa 
rateable distribution of the assets, though 
the actual custody of the assets is only with 
one of the Courts; and that for the sake of 
convenience, the work of distribution is 
given by the section to the Court of the 
higher grade. If this section can be said to 
lay down a general rule, then the next ques- 
tion will be, how far having regard to the 
facts of this case will the principle be 
affected by the set off which the appellant 
had obtained in the District Munsif’s Court. 
No case directly supporting the interpre- 
tation ofs. 63, Civil Procedure Code, as ex- 
plained by him has been cited by the learned 
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Counsel for the plaintiff (respondent); but 
he has cited a few cases, Narasimhachariar 
v. Krishnamachariar (1), Kawai Ton Kee v. 
Iimchawng Ghee (2), Deekappu Mallappa 
v. Chanbasappa Rachappa (3) end Rama 
Raju v. Lakshmiah (4), which though distin- 
cuishable on facts, may be said to lend 
considerable support {o his contention. 
On the other hend, the learned Counsel 
for the appellant has cited one decision 
of the Bombay High Court, viz., Shidappa 
v. Gurusangayya (5), which supports him 
entirely, and which, if followed, would en- 
tail the dismissal of the plaintiffs suit. I 
shall now examine these cases. l 

In Narasimhachariar v. Krishnamach- 
raiar (1), a debt due to the Judgment- 
debtor by the Public Works Department and 
attached inexecution ofseveral decrees against, 
the judgment-debtor in several Courts was 


‘paid into the High Court under s. 63, Civil 


Procedure Code. The attaching creditors 
had not made application to the High Court 
before the receipt of assets by it. It was 
held that the attaching creditors who at- 
tached the money in question before it was 
paid into the High Court by the Executive 
Engineer, are entitled to share rateably ir- 
respective of the fact that their decrees have 
not been transferred to the High Court. In 
the course of the judgment it was pointed 


out by Wallis, J., that: 


= “It is only for purposes of convenience that the 
highest Court is made the collecting Court and 
the Court to adjudicate on claims and objections 
and the property received or realized must be 
deemed to have been received or realised by or 
on behalf of all the Courts in which there have 
been attachments in executlon of money decrees 
prior to the uctual receipt of assets,” 
Does the decision lay down a general prin- 
ciple that the receipt of assets by one of 
the Courts contemplated in s. 63 amounts to 
a constructive receipt of assets on hehalf of 
all the Courts so as to entitle the attaching 
decree-holders in each of the Couris to 
rateable distribution in the assets in the 
actual custody of one of them, it being the 


‘function of the Court of the higher grade 


to adjudica‘e on the claims and objections, 
and distribute the assets? This case Nar- 
simhachariar v. Krishnamachariar (1), is 
strongly relied upon by the plaintiff (res- 

1) 26 M L J 408; 23 Ind. Cas. 909; AI R 1914 Mad. 


( 
454; 1 L W 403. 
(2) 6 R131; 110 Ind. Cas. 744; AIR 1928 Rang. 


7. 

(3) 49 B 635; 89 Ind. Cas. 980; A I R 1925 Bom. 420; 
27 Bom L R 917. 

(4) (1930) M W N 568, 130 Ind. Cas. 458; AI R 
1931 Mad. 103; Ind. Rul. (1931) Mad. 378, 

(5) 55 B 473; 133 Ind. Cas. 817; A IR1931 Bom 
350; 33 Bom L R 537; Ind. Rul. (931) Bom, 401. 
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pondent), but the appellant distinguishes it 
on the ground that the case beforeus is a 
converse one, the sale end realization of 
asseis in our case having taken place in the 
inferior Uourt while the custody of the 
assets was in the superior Court, that-is, the 
High Court, in the case in Narasimhachariar 
v. Kiishnamachariar (1), which admittedly 
according to s. 63, Civil Procedure Code, is 
the proper Court to determine the claims 
end distribute the assets. It is also said 
that the decision is inapplicable, as in the 
present case, a setof had been permitted 
by the District Munsif in favour of the 
decree-holder. I shall consider these objec- 
tions presently. 

In Kawai Ton Kee v. Limechawng Ghee 
(2), another -case relied on by the respond- 
ent, the creditors of a judgment-debtar in 
the Small Cause Court of Rangoon attached 
a sum of money deposited by the judgment- 
debtor with a chb. A High Court creditor 
of the judgment-debtor also attached the 
same sum. The money was paid into the 
High Court. It was held that under the 
provisions of s. 63, Civil Procedure Code, 
the High Courtalone could determine all 
claims to the money, and that the decree- 
holders in the Small Cause Court need not 
in such a case make an application to the 
High Court for execution before the receipt 
of the assets. ‘This decision does not 
advance the case cf the respondent any 
further, for it is similer.to the case in 
Narasimhachariar v. Krishnamachariar (1), 
just discussed, end, like it, is the converse 
of ths present case, end the proceeds were 
aveilable for distribution es no set-off hed 
been allowed. The same objections urged 
against the decision in Narasimhachariar 
v. Krishnamachariar (1), have been urged 
by the appellent against this decision also. 
It may be mentioned that the learned Judges 
pointed out in. their judgment thet s, 73, 
Civil Procedure Code, must be read in con- 
junction with s. 63 of the Code. 

The next case Deekappa Mallappa v. 
Chanbasappa fachappa (3), comes nearer 
ihe point. But lihat also is distinguishable 
to a certain extent on the facts. In thet 
case attachment of the judgment-debtor's 
“property had been levied by the superior 
Court at the instance of æ creditor. Other 
creditors had obtained decrees against him 
in en inferior Court :xd the properties were 
suld in execution of the decrees and the 
sale proceeds were lying in thet Court. 
‘The creditor who attached the property in 
the superior Court applied tothat Ccurt to 
direct the inferior Court to send the sale 
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proceeds to that Court. The High Court 
held that be wes entitled to make such an 
application. The learned Judges stated: 

“Treating this asan application under our ex- 
traordinary jurisdiction we make an order that 
the sale proceeds along with the darkhast pend- 
ing in the Hubli Court for rateable distribution 
should be transferred from the Hubli Court to 
the Court of the Subordinate Judge of Dharwar, 
the sale prcceeds to be rateably distributed by him 
amongst the decree-holders who have qualified them- 
selves under s. 73, Civil Procedure Code.” 


It will be observed that this case would 
be exactly like the present case, but for the 
fact that in the case before us, the decree- 
holder in the inferior Court was allowed a 
set off, and thus there were no essets 
lying in that Couri for sending them to the 
superior Court. Having regard to this 
decision the srgument of the appellant that 
the principle of the decision in Narasimha- 
chariar v. Krishnamachariar (1), should 
not be applied to a conyerse case loses its 
force, as the sale in this case, i. e. Deckappa 
Mallappa v. Chanbasappa Rachappa (3), 
hed taken place in an inferior Court, 
and no application had been made to it 
by the decree-holder who attached the 
property in the supeior Court; and yet the 
learned Judges held that he wes entitled 
to have the proceeds sent upto the sup- 
erior Court for rateable distribution. If 
this decision is correct, then it would mean 
that s.63 embodies a general rule that the 
receipt of the asseis by one Court amounts 
to a consiructive receipt of the assets Ona 
behalf of all ihe Couris who have attechedii 
the property of the judgment-debtor, and the 
only question for consideration “would be 
how far will the special: fact of a “set 
off” heving taken place tn the case before 
usin the inferior Court would exclude the 
applicaticn of the general principle. That 
such a set‘off will meterially affect the 
decision of the case having regard to cl. (2), 
s. 63, Civil Procedure Code, has been helo 
by tte Bombay High Court in Shidappao 
v. Gurusangayya (5), in spite of the provi 
sion in the Code in O. XXI, r. 72 (2), tha’ 
the set off is always subject lo the pro 
visions of s. 73. This is the decision strongl* 
relied cn by the eppellent, but before ex 
amining it, I shall refer to one more case 
cited by the respondent: in his favour. 


In that case. Rama Raju v. Lakshmian 
(4), the sale of the judgment-debtor’s prc 
perties was effected on April 2, 1929, by th 


.Inferior Court, end prior to the sale, th 


decree-holder applied under O. KAT, r.7 
for permission to bid in auction end t 
set off the purchase amount against- th 
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decree so far as it goes, and the set off was 
allowed. Another decree-holder against the 
Same judgment-debtor epplied before the 
Subordinate Judge of Narsapur on April 11, 
1929, for transmission of his decree to the 
District Munsif, Tanuku, the inferior Court. 
It was despatched on April 12, 1929, and 
reached the Tanuku Couri on the 15th. 
In anticipation of the arrival of the de- 
cree, the decree-holder applied for execu- 
tion of his decree in the District Munsif's 
Court of Tanuku, and for rateable dis- 
tribution, on April I2. One of the con- 
siderations in the case was whether the 
- order that was passed under O. XXI, r. 72, 
Civil Procedure Code, must be taken to be 
subject to the provisions of s. 73. 


The learned Judge (Ramesam, J.) held 
that in that case, there being no 
persons having rights under s. 73 on the 
date of the sale, that is April 2, 1922, the 
set off will take full effect thereby sug- 
gesting that, if there were persons en- 
titled to claim rateable distribution under 
s. 73, then the order for set off will not 
affect their claims. It will be observed that 
in that case the application in the superior 
Court was made .a few days after the re- 
ceipi of assets by ihe inferior Court. In 
the case before us, the attachmentin the Sub- 
Court was two days before the sale in the 
District Munsif's Court, and ifs. 63 is to 
be interpreted es laying down a general 
principle, then the respondent would be a 
person -entitled to rights under s. 73, 
‘Civil Procedure Code. That right cannot be 
taken away by the sel-off ordered by the 
District Munsif's Court. This position de- 
rivable by way of inference from this 
judgment will be opposed to the decision 
in Saidappa v. Gurusangayya (5), with re- 
ference to the argument that the order 
under O. XXI, r. 72, must be taken to 
be subject to the provisions of s. 73, this is 
what the learned Judge says: 

“That is perfectly true. This only means that 
if there are persons by the time of the sale who 
would be entitled to some rights under s. 73, that 
is to claim rateable distribution, the order under 
O. XXI, r. (2 must be taken subject only to the 
operation of s. 73 and the decree-holder bidder 
cannot claim to set-off his decree against tne 
amount of the bid and refuse to pay the amount 
due to the other decree-holders claiming to be 
entitled ander s. 73. But if there are no such 
persons entitled to claim rateable distribution 
under s. 73 either at the time of the sale or with- 
in 15 days from the date of the sale, then tue 
order to set-off completely works out as payment on 
the date of the sale where the amount of the bid 


is less or, equivalent to the amount of the decree. 
EETA and in sucha case there is no effect to be 


given to the words “subject to ‘the provisions of . 
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s. 73" and decree-holders coming long after can” 
not claim the benefit of s, 73 by applying to the 
Court asking the decree-holder tə deposit his 


‘amount and then describing it as “receipt of the 


ec and praying for rateable distribution out 
of ib.” 

This case is not of direct importance, 
but it does support inferentially that 
the respondent in the present case can, 
by his having attached the property in 
the Sub-Court before it was sold in the 
District Munsif's Court, claim the bene- 
fit of s. 73, and the set off alloweed will 
not affect his claim. But of course the 
learned Judge had not to consider this 
aspect specifically in that case. I will 
now refer to the decision in Shidappa v. 
Gurusangayya (5). In that case, the decree- 
holder in darkhast No. 282 of 1925 brought 
the property of the judgment-debtor to 
sale in the inferior Court. He was given 
permission to bid and was allowed to 
set off the decretal’ amount against the 
purchase money. After effecting the set off 
he deposited the excess amount á realized 
by sale in Court. While so, an; assignee 
decree-holder who had attached the same 
properties earlier in the superior Court, 
‘that is, the Subordinate Judge's Court 
‘of Bijapur, filed an application to call 
for the money in the inferior Court for 
rateable distribution. . The Subordinate 
Judge directed the decree-holder to de- 
posit the entire purchase money in Court 


on the ground that otherwise ihe 
provisions of s. 73 would be rendered 
nugatory. On appeal it was held that 


the order of the Subordinate Judge calling 


upan the decree-holder to refund the 
decretal amount which was ordered to 
be set off against the purchase-money 


was erroneous, end thatthe decree-holder 
was bound to deposit only the excess 
amount of Rs. 2,491 realized in darkhast 
No. 282 of 1925. It will be observed 
that the case before us is Similar to 
this case except for the fact that in 
our ccse the decree-holder in the 
Madur.ntekam Court, that is, the inferior 
Court, did not have to deposit-any excess 
amount, after effecting the ‘setoff. As 
regards’ the right of the’ plaintiff to 
call upon the defendant to’ deposit the 


purchase money to make ib available 
for distribution amongst the _ Various 
attaching creditors, the question for 


decision is the same in both the cases, 
and the Judges of ‘the Bombsy High 
Court decided it in favour of the appel- 
lant. In support of their decision they 
relied on cl. (2), s. 63 which states 


420 
that: 
“Nothing in this section shall be deemed to inva- 
lidate any proceeding taken by a Court exe- 
cuting one of such decrees.” l 

The learned Judges were pressed with 
the argument that the permission to 
set off the decretal amount against the 
purchase money is subject tothe provisions 
of s. 73, Civil Procedure Code, according 
tothe provisions of O. XXI, r. 72 (2), and 
that on the strength of the provision, a 
person qualified under s. 73, Civil Proce- 
dure Code, to ask for rateable distribution 
could compel the decree-holder of the 
inferior Court to deposit ihe purchase 
money, even though permission had been 
given to him to set off the decretal amount 
against that sum. This argument was 
not accepted. The learned Judges thus 
dealt with the point: 

“But in the present case the question arises 
whether the sale must be accepted as a whole 
together with the permission given to the de- 
eree-holder in darkhast No 282 of 1925 to set off 
the decretal amount against the purchase-money. 
We think that the auction sale together with 
the permission given to the decree-holder in 
darkhast No. 282 cf 1925 to set off the decretal 
amount against the purchase-money is a “pro- 
ceeding” within the meaning of cl. (2), s. 63 
which lays down that ‘nothing in this section 
shall be deemed to invalidate any proceeding taken 
by a Court executing one of such decrees.’ 
The word “proceeding” is wide enough to in- 
clude not only the sale but also the order 
allowing the decree-holder to set off the decretal 
amount against the purchass-money.” 


The question is whether this view of 
c). (2), s. 63 and the interpretation of 
the word “proceeding” can be eccepted. 
Sub-s. (2) to s. 63, Civil Procedure Code, 
is new. Before its enactment, there was 
a conflict between some of the High 
Courts as to whether a sale of property 
in execution should be heid to be invalid, 
merely because the property was sold by 
2 Court, which having regard to s. 63 (1), 
had no right to sell it. This conflict was 
put an end to by enacting sub-cl. (2), 
according to which a sele held by a 
Court of a lower grade, in contravention 
of the provisions of sub-section, though 
irregular, is not rendered invalid. Hav- 
ing regard io this sub-section, no one 
can be heard to say that the proceeding 
in execution ending with the sale in the 
District Munsit’s Court of Medurantakem 
is invalid. Does the sub-section mean 
anything more than th!s, that is, does 
it mean that by force of it, the set off 
permitted in favour of the decree-holder 
qs alsə valid, though-O. XXI, r. 72 (2) 
specifically says that the set off can be 
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allowed only, subject to the provisions 
of s. 73. 

When the rignt to set off is specifically 
made subject to the provisions of s. 73 
by the special provision contained in 
el. (2), r. 72, would it have been summari- 
ly taken away by the legislature by using 
the word “proceeding” in c}. (2), newly add- 
ed to s.63? Itis noteasy todecide this 
question. It appears tome that the legis- 
lature, if it had intended to nullify the effect 
of cl. (2), O. XXL r. 72 would have indicat- 
edits intention by using clearer and more 
definite language. It was not argued before 
me that the scope of the difference in the 
various High Courts, which caused the en- 
actment of cl. (2) of s. 63 included questions 
relating to the validity of set off. Section 73 
confers a substantive right upon the various 
attaching decree-holders who atiach the 
properties of the same judgment-dehtor. 
Section 63 (1), makes that right more effec- 


tive; O XXI, r. 72 (2) subjects the right to 


set off to s. 73. Is there any need to con- 
strue cl. (2), s. 63 ina way which will limit 
the right to rateable distribution, when the 
object of the enactment seems to have been 
only to hold that the proceedings in execu- 
tion and the sale are notinvalid? I think 
in a case like the present, by refusing to 
recognize the validity of the set off, Courts 
will be enabled to adjust the rightsof the 
Parties on a more correct footing by giving 
effect to afect (attachment) of which the 
inferor Court was unaware when it passed 
the order allowing the set off, which order, 
if it knew, it would not have passed. | 
Ths view that the sale with the permission 
to set off would be valid, did not find favour 
with ths.learned Judges (Rameseam and 
Stone, JJ.) in C. R. P. No. 1005 of 1930 
heard along with A. S. No. 64 of 1929. In 
that case, when the sale with a set off was 
allowed by the Sub-Court, it was ignorant” 
of the existence of another previous attach- 
ment in the District Munsif’s Court of 
Madura. The learned Judges pointed out : 
“Tf no other execution creditur intervenes, no doubt 
the sale obtained by the respondent will stand on the 
terms he has obtained, namely, with the permission 
to set off; but now there is another execution creditor 
who comes to the Sub-Court praying for rateable 
distribution saying that he obtained his attachment 
so long ago as June 29, long before the order of De- 
cember 19. There is no reason why the error should 
not be rectified because no actual payments nad been 
made, If that attachment had been known, the order 
permitting the sale with a permission to set off would 
not have been made and if made it would be 
erroneous.” 
Then they distinguish Rama Raju v. 
Lakshmiah (4), already referred to, and. 
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Punnamchand Chatraban v. .Saiyanandam 
(6) by saying that in thole cases, there was 
no application for execution prior to the 
sale, suggesting thereby that if there was 
such an application, the order directing the 
set off would not be a proper order. Then 
the learned Judges referred to Narasimha- 
chariar v. Krishnamachariar (1), stating 
that it dealt with the general effect of ss. 63 
end 73, Civil Procedure Code. In the end 
they pointed out that that decision has been 
followed jn other cases and 

“though there are one or two differing judgments of 


other Courts, we do not see any reason to depart 
from that decision now.” 


What those differing judgments of other 
Courts are,are no; mentioned in the judgment, 
probably one of the judgments they hed in 
mind was Shidappa v. Gurusanjayya (5) 


in which. Narasimhachariar v. Krishnama-. 


chariar (1) was referred to end brushed 
aside asa converse case. It would thus ap- 
pear that the latest decision of our own 
Court lends support to the view that in a 
case like the present, on account of the pre- 
vious attachment, the order directing the 
set off will only be subject tothe rights of 
the person who has already obtained the 
attachment. Of course it should be remark- 
ed that the learned Judges did not refer to 
cl. (2), s. 63 in their judgment, but the ques- 
tion which they were discussing was the 
point regarding the validity of the sile. In 
their opinion, a sale obtained with permis- 
sion to set off will be valid if no other exe- 
cution creditor entitled to rateable distribu- 
tion intervenes. From the above discussicn 
of the case law, the following conclusions 
emerge : 

1. Where property is attached by 
different Courts and money is realised in 
eccordance with s. 63, Civil Procedure Code, 
by the Court of the highest grade, the 
attaching creditors of the Courts of ths 
lower grade are entitled to share rateably 
irrespective of the fact that their decrees 
have not been transferred to that Court : 
aS Narasimhachariar v. Krishnamachariar 
D). 
"2. Where execution has taken place and 
money has been realised by an inferior 
Court, the superior Court which had attached 
the property at an earlier date than the date 
of the sale, is entitled to call for the pro- 
ceeds lying in Court: see DeeKappa Mal- 
lappa v.Chanbasappa Rachappa (3). 

3. Sections 63 and 73, Civil Procedure 
Code, should be read together, ands. 63 


(6)65 ML J 569; 145 Ind. Cas. 97514 IR 1933 
Mad. 804; 38L W 579; 6 RM 178; (1933) M,W N 
145; 57 M 385 
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lays down a general rule of procedure as 
to which Court shall deal with the proceeds 
realised in execution by one Court where 
the property has been attached in execution 
ot the decrees of several Courtsof different 
grades. In 8, case to which s. 63 applies, 
the receipt of assets by one of the Courts 
contemplated in that section amounts to a 
constructive receipt of assets by each of 
such Couris, and ifso, the attaching decree- 
holders in each of them are entitled to a 
reteable distribution in the assets in the 
actuel custoly of one of them. 

4. The right to rateable distribution 
which en attaching creditor is entitled to 
in the cases above mentioned, cannot be 


‘forfeited, even though when the sale wes 


effected, eset off was allowed in favour of 
the decree-ho'der. This conclusion follows, 
I think, inferentially from the decisions in 
Rama Raju v. Lakshmiah (4) end directly 
from C. R. P. No. 1005 of 1930 though the de- 
cision in Shidappa v. Gurusanjayya (5) is 
directly opposed to if. 

For the above reasons, I hold that the 
plaintif (respondent) in the present case 
is entitled ‘to rateable distribution, though 
he did not apply tothe Madurantakem Dis- 
trict Munsif’s Court, and ths property 
was purchased by the decree-holder ia that 
Court with a set offin his f.vour, and that 
he is therefore entitled to institute the pre- 
sent suit under s. 73 (2), Civil Procedure 
Code. It was next argued that, ifthe set 
off is not recognised, then the defendant 
should be given the option of re-sele of the 
property, end rercrence was made lo Madden 
v. Chappani (7) in support of this conten- 
tion. The point es such was noi raised in 
either of the Courts below and doss not find 
a place evenin the grounds of this second 
appeal. In these circumstances I am not 
inclined to ellow the appellant to raise 
the point at this late stage. Further 
it is doubtful to me if the defendent cen 
ask for the exercise of the option except 
during the course of execution proceedings. 

‘The lest point argued was that the defen- 
dant should not have been asked to pay 
interest on the sum claimed by the plaintiff. 
Having regard to the language of s. 73 (2) 
which says only that the plaintiff in the 
circumstances mentioned therein is entitle 
tosue the defendant ‘to compel him to re- 
fund the essets’ I em inclined to hold that 
the plaintif cannot ask for interest on the 
assets till the date of the suit. Apart from 
this consideration, the amount in questicn 
having been given to him by an order of 

(7) 11 M 356, 
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the Gourt, it cannot, in my opinion, be 
said that the defendant was in wrongful 
possession of the same. It is true that he 
denied the right of the plaintiff to rateable 
distribution in the present suit. But in the 
execution proceedings, no one opposed him 
and the Court allowed the set off in. his 
favour. If the fact of the earlier attach- 
ment by the Sub-Court had been known at 
the time of the sale, none of these difficul- 
ties would have arisen; but for this accident 
the defendant cannot be punished by mak- 
ing him liable to pay interest on the amount 
claimed. I would, therefore, disallow in- 
terest till the date of the plaint; subsequent 
to that date, interest will be allowed at the 
rate of 6 per cent. till the date of payment. 
Except as regards interest, the lower Court's 
decree is upheld, end the second appeal is 
dismissed. As regards interest, the lower 
Appellate Court's decree will be amended. 
In this Court the parties will pay end receive 
proportionate costs. 


AN. Appeal dismissed. 
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" -FOLDERS—APPELLANTS 
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SRI KRISHAN DAS AND oT.aERs—J UDGMENT- 
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i LON - ree-holder obtaining possession in 
Koi AP T A of debt by alternative method -- 
Whether a bar to executon—Limitation Act (IX 
of 1908), Sch. I, Art. 182-—Order l 
Court finally disposing of appeal -Time for exe- 
cution, when begins to run—Uiwil Procedure Code 
(Act V of 1909), 0. XLI, r. 17— Order under, 
nature of--Order dismissing appeal in default, 


a final order. 

wh LAA ca plaintiff obtained a mortgage decres 
against the property of an insolvent in the hands 
of the Official Receiver, Bombay, and applied for 
sale of the property and on the Off lal Assignee 
elling the property under special forms under 
the Presidency Towns Insolvency Act, the plaintiff 
. purchased it and the sons of the insolvent ¢ecn-. 
tested the sale and litigation was pending: _ 

Held, that the application for execution 
could not be said to þa not maintainable 
marely because the decree-holder has been able 


to secure possession of the property in part satis- | 


an alteraative method 


A of his debt by 
faction prove finally success- 


which may or may not 


. [p. 123, col. 1. : 
ty ies an S Court makes an order which 


has the effect of finally disposing of an appeal, time 

runs from the date of that oraer and not from the 

date of tha decree against which the appeal was pre- 
ed, 124, cok 1. D 

e Ae under O. XLI, r. 17 Civil Procedure 

Gode, is a judicial order. It may nos be a judicial 
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order dealing with the merits of the appeal, but it 
is cartainly a judicial order dealing with the matter 
before the Appellate Court and such an order dis- 
missing an application in default isa final order 
within the meaning of Art, 182, col.3, cl. (2), 
Limitation Act. [p. 124, col. 2.] 

Misc. F. ©. A. from an order of the 
District Judge, Delhi, dated April 29, 1929. 

Mr, M.C. Mahajan, for the Appellants. 

Mr. Kishan Dayal, for the Respondents. 


Sale, J—On April 27, 1916, the Bank of 
Upper India obtained a mortgage-decree in 
the Court of the District Judge, Delhi, for 
Rs. 4,64,021 against the property of Rai 
Bahadur Sri Kishen Das insolvent in the 
hands of the Official Receiver, Bombay. 
The judgment-debtor appealed to this Court 
and on December 7, 1925, the appeal was 
dismissed by the following order: 

“There is no appearance by or on behalf of the 


appellant and accordingly we dismiss thé appeal in 
default with costs,” 


On September 18, 1928, the decree-holder 
applied in the Court cf the District Judge, 
Delhi, for execution of this decree, 
Amongst other objections raised by the 
judgment-debtor to the execution of this 
decree two only were pressed at the time of 
arguments: (1) that the application for 
execution is barred under Art. 182 First 
Schedule to the Limitation Act of 1908 and 
(2) that the execution is barred by s. 48, 
Civil Procedure Code. The learned District 
Judge did not decide the second objection, 
but dismissed the epplication on the first 
objection holding tuat the order of this 
Court dated December 7, 1925, is not such 
an order as Can operete to extend the period 
for execution of the decree under Art. 182, 
Limitation Act. ; 

Two preliminary objections have been 
taken by Mr. Kishan Dayal on behalf of the 
respondents tc eppreciate which certain 
admitted facts which have occurred since 
the decision of this case in the lower Court 
must be recited. These admitied facts are 
that the decree-holder approached the 
Official Assignee, Bombay, for the sale of 
the property covered by this decree; and 
with the approval of the High Court, 
Bombay, the Official Assignee acting in the 
exercise of powers under the Presidency 
Towns Insolvency Act auctioned. this 
property on August 24, 1930. Tne Bank 
purchased the property for Rs.-21,000 and 
oa July 25, 1932 obtained a registered con- 
veyance from the Official Assignee. 

Mr. Kishen Dayal urges, first, that by 
reeson of the Bank having acquired posses- 
sion of the proprty in suit by this method, 
this appeal should’ be dismissed as in- 
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fructuous and, secondly, that the application 
for execution should be rejected as not 
maintainable. Both these preliminary 
objections are controverted by Mr. Mehr 
Chand Mahajan for the appellants and I am 
of opinion that they cannot be sustained. 
The conveyance of the property to the Bank 
by the Official Assignee is contested by the 
sons of the judgment-debtor who have filed 
pre-emption suits in respect of these pro- 


perties. These suits ere still pending 
before the lower Court. Moreover, the 


question of the right of the Bank to bring 
this property to sale hes been attacked on 
` the ground thatthe sons of the insolvent 
havea share in this property. The suit 
- brought by the sons on this ground failed 
both in the lower Court and in this Court on 
appeal; but appeals against this decision are 
stated to be pending before the Privy 
Council. 

The sale of the mortgaged property by the 
Official Assignee was not in execution of the 
decree which is now being sought, but 
under special powers granted to the Official 
Assignee by the Presidency Towns Insolven- 
cy Act. Under these circumstances and hav- 
ing regard to the litigation which is still 
pending regarding the sale of this property 
between the Bank and the sons of the insol- 
vent, I əm of opinion that this appeal 
cannot be dismissed es infructaous nor do I 
see any reason to hold thatthe application 
for execution is not maintainable merely 
because the decree-holder has been able to 
secure possession of the property in part 
satisfaction of his debt by an alternative 
method which may or may not prove finally 
successful. Admittedly there is no bar in 
law to the decree-holder proceeding with 
this execution provided, of course, the appli- 
cation is within time. Whether this execu- 
tion will or will not prove to be infructuous 
is a matter with which we are not concerned; 
but I see no reason why it should not be en- 
tertained and I would accordingly disallow 
Mr. Kishan Dayal’s preliminary objections. 

The remaining point for our decision is 
the question whether under Art. 182 cl. (2) 
Limitation Act, the terminus a quo should be 
the date of the decree (April 27,1916) or the 
date of the order of the Appellate Court which 
dismissed the appeal against this decree in 
default viz., December 7, 1925. Since the 
application for execution was made on 
September 18, 1928, it is clear that so far as 
Art. 182 is concerned the application will be 
time-barred unless limitation is extended by 
the period under which the case was under 
appeal in this Court. 
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It is necessary to noleat the outset that 
the appeal against the decree was properly 
presented, that all necessary conditions for 
the hearing of the appeal had been observed 
by the appellant, but that on the date of the 
hearing the appellant though present in 
another csse stated that there wes no 
appearance by or on his hbekalf in that 
particular appeal wiih the result that acting 
under O. XLI, r. 17, Civil Procedure Code 
the Court dismissed the appeal in default 
with costs. The question for oar determina- 
tion is whether under these circumstences 
the order of this Court dated December 7, 
1925, isafinal order within the meaning of 
cl. 2, in the third column of Art. 152. 

Counsel for the appellant contends that on 
the plain meaning of Art. 182, together with 
certain interpzete‘ions of this article by 
their Lordships of the Privy Council and 
other authorities, the order of dismissal for 
default was clearly one which cperates to 
extend limitation under Art. 182. Mr. 
Kishan Dayal, however, contends that the 
order in question is notan order within the 
meaning of Art. 182, because itis nota 
judicial order confirming the decision of the 
lower Ccurt. 

The cnly authority cited befcre us on all 
fours with the present care isa Division 
Fench decision of the Paina High Cours 
cited in Girwal Raui v. Bigu Raut (1), in 
which it wes held that an order dismissing 
en appeal for default was en order from 
which the three yesre’ limitaticn provided 
by Art. 182’ begins to run. This decision 
is, in my view, found, but before endorsing 
it, it is necessary to deal with an ap went 
conflict of authority regarding ithe náture 
of the order contemplated by cl. 2 in the 
third column of Art. 182. In urging that a 
dismissal of an appeal in default, is not 
suchan order asis contemplated in this 
clause. Mr. Kishen Deyel mainly relies on 
certain observations of their Lordships cf 
the Privy Council in Abdul Majid v. 
Jawahir Lal(2) and Sachindra Nuih Roy 
v, Maharaj Bahadur Singh (3). 

There appeers to be no conflics regarding 
the prcposition leid down in the Full Bench 
ruling of the Madras High Court cited in 
Sadagopa Ramanuja v. Lakshmi Doss (4) 

(1) A I R 1930 Pat, 146; 123 Ind. Cas. 415; Ind. Rul. 
(1930) Pat. 335, 

(2) 36 A 350; 23 Ind. Cas. 649; AIR 1914 P C 66; 
12 ALJ 624; 16 Bom. L R 395; 18O WN 963; 19 
OL J 626;27M LJ 17; (1914) M W N 485; 16ML 
T44; 1L W 483 (P ©). 

(3) 49 O 203; 74 Ind. Cas. 660; A I R 1922 P © 187; 
48 I A 335;4 UPL R(P 0)57; 30 M L T96; 24 Bem, 
LR 659; (1922) M WN 338; 260 W N 858 (P O). 

(4) 30 M1; 16 M L J 393. 
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and approved in Guhur Bepari v. Ram 
Krishna Shaha (5), Ragho Prasad v. 
Jadunandan Prasad Singh, 59 Ind. Cas. 895 
(6) end in two Privy Council rulings 
Nagendra Nath v. Suresh Chandra (7) and 
Abdulla Asghar Ali y. Ganesh Das (8), 
to the efect that when an Appellate Court 
makes an order which has the effect of 
finally disposing of an appeal, time runs 
from the date of that order and nòt- from the 
date of the decree sgainst which the appeal 
was preferred. 

Some conflict appears, however, to have 
arisen, over the nature of the order, neces- 
sary to attract the provisions of cl. 2, in 
col.3 of Art. 182. Obviously in every 
appeal which, asin this case, was properly 
presented, there must be an order finally 
disposing of the appeal, but it was laid 
down by iheir Lordships of the Privy 
Councilin Abdulla Asghar Ali v. Ganesh 
Das (8), that the order in question must be 
a judicial order; and Mr. Kishan Dayal asks 
us to hold on the authority of certain 
observations made by Lord Moulton in the 
Privy Council ruling, Abdul Majid v. 
Jawahir Lal (2), thet to justify an exten- 
sion of time under Art. 182, the order dis- 
posing of the appeal must be an order 
dealing judicially with the matter of the 
suit. 

In the case with which Lord Moulton was 
dealing in Abdul Majid v. Jawahir Lal (2), 
‘eneppeal to their Lordships of the Privy 
Council had been dismissed for want of 
prosecution. Lord Moulton repelled the 
contention thet this dismizsal was a decree 
of His Majesty in Council on the ground 
that the order dismissing the eppeal for 
want of prosecution did not deal judicially 
with the matter of the suit and ceuld in no 
sense be regarded as an order adopting or 
confirming: the decision appealed from. On 
p. 213 of 49 Oal. [Sachindra 
Nath Roy v Maharaj Bahadur 
Singh (3)], their Lordships of the 
Privy Council quoted this authority with 
approval in holding thet “itis not the law” 

(5) 32 C W N 387; 104 Ind. Cas, 566; AI R 1927 


Cal. 760; 46 C L J 11. 
(6) 59 Ind, Cas. 896; A IR 1921 Pat.6;6 PLJ 


7, 

(7) 6001; 187 Ind. Cas. 529; A I R 1932 PO 
165; 59 I A 283; Ind. Rul. (1932) P C 195; 36O WN 
803; (1932) ALJ 6413; 34 Bom.LR 1065; 550 L 
J 528; 33P LR 621; 86 LW7 90 W N 681; 63 
M L J 329 (P 0.) 

(8) 60 C 662; 142 Ind. Cas. 326; A IR 1933 P O 
68; 60 IA 83; 1OOWN 183; 37L W 296; (1933) 
M W N 170; Ind. Rul. (1933) PC-61; (1933) A 
L J 239; 35 Bom. L R 337; 64 M LJ 421; 370 W 
N 412,57 ©. LJ 180; 3P LR 335 (PC). 
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as was urged in that case that where an 
appeal from a decree is dismissed for want 
of prosecution, limitetion runs “not from 
the dete of the decision of the decree ap- 
pesled against, but from that of dis- 
missal”. 

I consider, however, that it was not the 
intention of their Lordships of the Privy 
Council io lay down the proposition that 
where an appeal is dismissed in defeult 
under O. XLI, r. 17, Civil Procedure Code 
limitation runs from the date ofthe decree 
appesled against, and not from the date of 
the dismissal by the Appellate Court in 
default. There can be no doubt, and the 
fact is not contested before us, that an order. 
under O. XLI, r. 17, is a judicial order. It 
may not be a judicial order dealing with the 
merits of the appeal, but itis certainly a 
judicial order dealing with the matter 
before the Appeliste Court. It will be 
observed that in Abdulla Asghar Ali v. 
Ganesh Das (8), on p. 668* their Lordships in 
quoting with approval the observations of 
Lord Moulton in Abdul Majid v. Jawahir 
Lal (2), do not insist that the order dealing 
“judicially with the matter of the suil" 
should be an order on the merits of the 
appeal before the Court. In this authority 
their Lordships held that an order declaring 
that an eppeal hed abated was a judicial 
order finally dispcsing of ean appeal end zs 
such wis a final order which gives anew 
starting point for limitation under Art. 182 
(2). Itis clear that in the. case then under 
their Lordships’ consideration the lower 
Appellate Court (Judicial Commissioner, 
Baluchistan) hed not considered the merits 
of the app3al before the Court. All the 
lower Appellate Court did wes to consider 
the judgment-debtor’s contention that nis 
appeal had not abated and held that it had 
abated. 

It may be mentioned in this connection 


‘that this euthority definitely overruled 
‘Fazal Hussain v. Raj Bahadur (9), 


on 
which the District Judge appears to have 
relied, which held that the abatement of an 
appeal was noi a final order extending 
limitation within the meaning of cl. 2, 
of the corresponding Art. 179, in the 
old Limitation Act of 1877. The effect of 
Lord Moulton’s observations in Abdul Mand 
v. Jawahir Lal (2), has been carefully con- 
sidered bya Division Bench of the Patna 
High Court in Ragho Prasad v. Jadu- 
nandan Prasad Singh, 59 Ind. Cas. 893 (6), 

(9) 20 A 124; A W N 1897, 218. 

“Page of 60 O.—[ Ea] 

tPage of 32 C. W, N.—[Ed.] 


1936 
m p. 897*. The following paragraph may 
be quoted : 

“What happened there was that there had been 
granted by the High Court leave to appeal from 
a decree of the High Court to the Privy Council. 
On May 18, 1901, the appeal before the Privy Coun- 
cil had been dismissed automatically because of 
the failure on ths part of the appellant to pro- 
secuis his appeal and the question for determina- 
tion there was, whether that automatic dismissal 
of the appeal for want of prosecution was an 
order of His Majesty in Council within the mean- 
ing of Art. 180 of ths previous Act. Their Lord- 
Ships came to the conclusion that it was 
mot and that, therefore, there was no order 
of ths Privy Council which could be enfore- 
-ed at all, It was a mere automatic dismissal of 
the appeal to His Majesty in Council and was 
not such an order in Council as could he enforc- 
ed under Art.180 of the former Act. Therefore, 
tnat Article did not apply and the limitation 
period was not 12 years as therein provided but 
was three years from the date of the only decree 
that they could execute and that was the decree 
of the High Court made considerably more than 
three years before the application for execution. 
But when we turn to the article upon the inter- 
pretation of which the present appeal depends, 
(viz, Art. 182, as in the present case) it seems 
to ms that it is quite clear that, where there 
has been an appeal and where that appeal has 
bean properly presented and is within time, any 
order of the High Court dismissing the appeal 
or putting an end to the appeal in any way is 
either a decree or order within the meaning 
of the present Art, 182, cl. (2)." 

It will thus be observed that in the case of 
both Abdul Majid v. Jawahir Lal (2) as 
wellas in Batuk Nath v. Munni Dei (10), 
the appeals to their Lordships of the Privy 
Council stood automatically dismissed owing 
to the failur of the appellant to prosecute 
them according to the rules of the Board, and 
these rulings cannot in my view be held 
to decide that an order under O. XLI, 
r. 17, Civil Procedure Code, dismissing an 
appeal in default is not a final order within 
the meaning of cl. 2, in the third column 
of Art. 182, Limitation Act. Gohur Bepari 
v. Ram Krishna Shaha (5) is another 
authority for holding that an order declaring 
that an appeal hes abated comes within 
‘cl. (2), Art. 182, Limitation Act. This judg- 
ment deals exhaustively with the two Privy 
Council decisions to which I have already re- 
ferred, Batuk Nath v. Munni Der (10) and 
Abdul Majid v. Jawahir Lal (2), and 
also cites with approval the decision al- 
ready quoted of a Division Bench of the 
Patna High Court in Raghu Prasad v. 
Jadunandan Prasad Singh, 59 Ind. Cas. 

(10) 36 A 284; 23 Ind. Cas. 644; A IR 1914 PO 
65; 4l I A 104; 180 WN 740; 12 A L J 596; 
190. L J 574; 16 Bom. L R360; 27 ML Jl; 
ea) Ti,;1 L W 728; (914) M W N 437 
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896 (6). In Gohur Bepari v. Ram Krishna 
Shaha (5), it is pointed out on p. 399* that 
there is no distinction in principle and 
there ought to be no distinction in the 
result for the purposes of cl. (2) of Art. 182, 
between withdrawing from en appeal and 
allowing it to abate. Itmay be that want 
of prosecution of an eppeal before their 
Lordships of the Privy Council would not 
come within the purview of cl. (2) of 
Art. 182, because there would be no order 
by their Lordships dismissing the appeal, 
the dismissal being automatic; but so far 
as the procedure before the Indien Courts 
is concerned, I would say that, Just as was 
held in Gohur Bepart v. Ram Krishna 
Shaha (5), that there is no difference in princi- 
ple between withdrawing from an appeal end 
allowing it to abate, so also for the pur- 
pose of cl. (2) of Art. 182, there should 
be no difference in principle between en 
order dismissing an eppealin default and 
en order declaring thet en appeal hed 
abated. 

The decision in Gohur Bepari v. Ram 
Krishna Shaha (5) was expressly epprov- 
ed by their Lordships of the Privy Council 
in Abdulla Asghar Alt v. Ganesh Das 
(8) and it would seem to follow that their 
‘Lordships do not intendthat the Couris in 
India, should in interpreting Art. 182, Limi- 
tation Act, confuse the procedure relating 
to the dismissal of appeals in default in 
India with the procedure relating to the 
dismissal of appeals to the Privy Council 
for want of prosecution. 

This view obtains confirmation from an- 
other recent Privy Council decision cited 
in Nagendra Nath v. Suresh Chandra 
(7). In this case it was contended that 
a certain appeal was by reason of an ir- 
regularity not an appeal at all, but merely 
an abortive attempt to appeal snd it was 
urged that the dismissal of such an ap- 
peal was not an order within the meaning 
of cl. (2) of the 3rd column of Art. 182. 
Their Lordships rejected this contention. 


They observed on p. 67 : 

“They think that the question must be decided 
upon the plain words of the Article; ‘where tnera 
has been an appeal,’ time is to run from ths 
date of the decree of the Appellate Court. There 
is, in their Lordships’ opinion, no warrant for 
reading into the words quoted any qualification 
either as to the character of ths appeal or as to 
the parties to it; the words mean just what thoy 
say. The fixation as periods of limitation must 
always be to some extent arbitraly, and may 
frequently result in hardship. But in construing 
such provisions, equitable considerations are out 
of place, and the strict grammatical meaning of 
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the words is, their Lordships think, the only safe 
guide. It is at least an intelligible rule that, go 
long as there is any question subjudice between 
any of the parties, those affected shall not be com- 
pelled to pursue the so often thorny path of exe- 
cution, which if the final result is against them, 
may lead to no advantage. Nor in such a case 
as this, is the judgment-debtor prejudiced. He 
may indeed obtain the boon of delay, which is 
so dear to debtors and if he is virtually inclined, 
there is nothing to prevent his paying what Le 
owes into Court. But whether there be or be not 
a theoritical justification for the provision in ques- 


tion, their Lordships think that the words of the 
Article are plain.” 


Adopting the reasoning of their Lord- 
ships waich applies closely to the facts 
of the present case I am of opinion that 
on the plain words of Art. 182, the ter- 
minus a guo in this case is the date of 
the final order of this Court dismissing 
the appeal in default on December 7, 
1925. Accordingly I would hold that the 
application for execution, presented gs it 
was on September 18, 1928, is within time. 
At ihe request of Counsel, for the appel- 
lent we refrain from deciding the second 
objection regarding the applicability of 
s. 48, Civil Procedure Code, es we are 
informed that the facts necessary for the 
decision of this objection are not admitted 
end must, therefore, first form the sub- 
ject of a finding by the learned District 
Judge. Accordingly I would accept the 
appeal {o the extent of holding that the 
application for execution in question is 
within time under cl. (2) of the third column 
of Art. 182, Limitation Act, and I would 
‘remand the case to the learned District 
Judge for decision on the other objection 
which he left undecided. The appellant 
is entitled to the costs of this appeal. 

Dalip Singh, J—TI agree. 

N. Appeal accepted in part. 
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acquired as oficer of one, if can be imputed to 
other company —Borrowing ultra vires of directors 
~ Recovery of money—Action for money had and 
received, wf lies—Directors, appoinment of—W he- 
ther matter of internal management ~ Principal 
and Agent~Company with unlimited power to 
borrow — Director borrowing without authority— 
Money used by company -Implied promise to repay 
— Ratification - Essentials of—Joint stock company, 
if distinct entity~Sch. I, Art. 73-Scope of —‘For 
the time being’, meaning of. 

The principle of the English cases as to internal 
management ought to be applied to a case of 
disability of directors arising under s. 91-B, Oom- 
panies Act. People dealing with a joint stock 
company are fixed with notice of any limitations 
onthe power ofthe company contained in the 
statute under which it is incorporated or in the 
memorandum or articles of association; but 


if it is shown that a particular act was oslen- 


sibly authorised by the statute and the memo- 
randum or articles of association, persons deal- 
ing with the company are not concerned to see 
that the company has put itself into a position 
to exercise its power properly. It is generally 
expressed by saying that outside parties are not 
concerned with the internal management of the 
company. They are not, for instance, concerned 
to sea that there was a proper quorum of direc-- 
tors present, or that persons who were appa- 
rently directors of the company hadin fact been 
validly appointed. Those are matters of 
internal management. If the disability of a 
director to vote upon a contractin which he was 
personally interested were imposed by the articles 
of association, the question whether he was per- 
sonally interested in, and entitled to vote upon, 
a particular contract would be regarded as a 


matter of infernal management, with which 
persons dealing with the company would 
not bs concerned. The reason for the 
tule in s. 91-B is that it would be 


disastrous in a business community if contracts 
made with companies could be impeached on 
account of matters known to the company but 
not to theother contracting party, Royal British 
Bank v. Tarquand (1), 1eferred to. ([p. 143, cols. 1 & 


Where one person is an officer of two com- 
panies his personal knowledge is not necessarily 
the knowledge of both the companies. The know- 
ledge which he has acquired as officer of one 
company will not be imputed to the other com- 
pany unless he has some duty imposed on him 
to communicate his knowledge to the company 
sought to be affected by the notice, and some 
duty imposed on him by that company to ye- 
ceive the notice; and if the common officer has 
been guilty of fraud, of even irregularity, the 
Court will not draw the inference that he has 
Inve Hampshire Land Co, 
(24), relied on, [p. 144, col, 1.] 

Where the borrowing is ultra vires the directors, 
and not ultra vires the company, the money could 
be recovered in an action for money had and 


“received. [p. 145, col. 2.] 


Notwithstanding s. 67 the appointment of direc- 
tors is stilla matter of the internal manage- 
ment ofthe company, and an outsider cannot be 
expected also to search the register forthe list of 
directors. Pudumjee & Co. v. Moos (27), referred 
to. [p. 151, col. L] 

Per Kania, J.—When an agent borrows money 
for a principal, without the authority of the 
principal, but if the principal takes the benefit 
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of the money so borrowed or whenthe money so 
borrowed has gone into the coffers of the principal, 
the law implies a promise torepay. The lender 
has not advanced the money as a giff but has 
given themasa loan, and the principal having 
received the benefit of the money, the law implies 
a promise to repay. Heid v. Rigby & Co. (4 
ort ete v. MacIver (5), relied on. [p. 180, 
col, 1. 

There appears to be nothing in law which 
makes this principle inapplicable to the case of 
a joint stock company when the borrowing 
power of the company itself is unlimited. The 
position, would be that the principal (the company) 
through its agents (the directors or the managing 
agents) had borrowed money -which the principal 
had not authorised the agents to borrow. How- 
ever, the money having been borrowed and used 
for the benefit of the principal, either in paying 
its debts or for its legitimate business, the com- 
pany cannot repudiate its lability to repay on 
the ground that the agents had no authority from 
the company to borrow. [ibid.] 

In order to establish a casa of ratification it 
is essential thatthe party ratifying should be con- 
scious that an act beyond the authority 
of the agent had been done, and further after 
notice of that fact the party consciously by an 
overt act agreed to kbe bound by it or by 
acquiescence in ths situation arising thereafter 


allowed the business to continue. In  eitker 
event consciousness of tha act done by 
the agent without authority must be proved, 


and, secondly, it should bs proved that, after 
notice of such unauthorized act, the principal adopt- 
ed the transaction, [p. 133, col. 1.] 

Under the law, a joint stock company isa 
distinct entity; and although all the shares may 
be practically controlled by one pərson, in law 
a company is a distinct entity and it is not 
permissible or relevant tọ inquire whether the 
directors belonged to ths sams family or whether 
‘if is,as compendiously described, a “one man 
company.” Saloman v. Soloman & Co. (23), relied 
on. [p. 139, col. 1] 

Article 73, Sch. I, Companies Act, does not 
admit of the narrow construction that whatever be 
the initial borrowing by the directors that is not 
a matter tobe inquired into by the Court. The 
article in terms fixes the hmit at any time and 
although the validity of theclaim may haveto be 
considered in respect of the amount claimed on the 
date of liquidation. [p. 127, col, 2.] 


g pests against the following judgment 
O 


Kania, J-—The first question which 
arises is as to the power ofthe company 
and its directors to barrow the money from 
M. T. Ltd. From the memorandum of as- 
sociation ofthe company it is clear that 
there .isno limit to the borrowing power 
of the company as such for its business. 
The terms of cl. 3 (f) further authorize the 
company to mortgage any property or to 
Secure the re-payment of any money bor- 
rowed by it in any manner as the com- 
pany should think fit. As tothe power of 
the directors to borrow money the matter 
has become complicated because certain 


T. R. PRAT? (BOMBAY) LTD. v. Sassoon & co. LTD (BOM) 


127 

articles of association were drawn up when 
the company was formed, and under which 
the directors were given very wida and 
general powers, but trese articles were not 
filed with the Registrar, with the result 
that the articles of essociation contained 
in the Schedule to the Indian Companies 


-Act govern the company. Artic'e 73 is the 


relevant article to be considered on this 
point. That article runs as follows: 

“The amount for the time being iemaining un- 
discharged of moneys borrowed or raised by tle 
directors for the purposes of the company (other~ 
wise than by the issue of share capital) shall not 
at any time exceed the issued share capital of the 
company without the sanction of the company in 
general meeting.” 

The question for consideration is what 
is the proper construction of this article. 
It is contended on behalf of Sassoons that 
the words “for the time being” mean ‘when 
the claim is made.” It is contended 
that whatever be the initial borrowing by 
the directors that is not a matter to be 
inquired into by the Court. I do not think 
the terms of the article justify such a 
narrow construction. The artisle in terms 
fixes tbe limit ct iny time and al 
though the velidity of the claim may have 
to be considered in respect of the amount 
claimed onthe date of liquidation. I am 
unable to consider that the article in 
terms refers only to that point of time end 
no other. 

On behalf of the claimants it is contend- 
ed that the article authorises the directors 
to borrow money and the company as such 
has unlimited power of borrowing. There- 
fore, when the directors borrow money in 
excess of the emount of the issued capital 
the lender is entitled to presume that the 
necessary formalities authorizing the direc- 
tors to borrow money have been gone 
through, and the question of going through 
such formalities is a matter of interna] 
management of the company. In this con- 
nection strong reliance is placed on the 
decision of Royal British Bank v. Tarquand 


(1). In that case the plaintiff claimed against 


the defendants, a joint stock company, on a 
bond signed by two directors under the 
seal of the company whereby the company 
acknowledged themselves to be bound 
to the  pleintiff in £2,000. The 
plea set out the condition, which eppeared 
to be for securing to the plaintiff, who was 
a banker, such sum asthe company should 
to the amount of £ 1,000 owe to the plain- 
tiff on the balance of the account current, 
from time to time, and for indemnifying 
(1) (1856) 6 El. & Bl. 327: 25 LJ QB 317; 2° Jur 
(N s) 663; 103 R R 472, : 
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plaintiff to that amount from losses in- 
curred by reason of the account between 
plaintiff and defendents. The plea further 
set out clauses of the registered deed of 
settlement, by which it appeared that the 
directors were euthorized, under certain 
circumstences, to give bills, notes, bonds 
or mortgages; end one clause provided that 
the directors might borrow on bonds such 
sums as should, from time to time, by a 
general resolution of the cumpany, be au- 
thorized to be borrowed. The plea averred 
that there had been no such resolution 
euthorising the making of the bond, and 
thet it was given without the authority of 
the share-holders. The replication set out 
the deed of settlement further, by which 
it eppeared that the company was formed 
for the purpose of carrying on mining 
operations end forming a railway. On de- 
murrers to the plea end replication the 
plaintiff was held entitled to judgment, the 
obligee having, on, facts alleged, a rigat 
to presume thet there had been a re- 
solution et a general meeting, authorizing 
the borrowing the money on bond. The 
sacis seb outin the judgment show that at 
a general meeting of the company it was 
resolved that the directors of the company 
should be end they were thereby authoriz- 
ed to borrow cn bond such sums for such 
periods end at such rates of interest as 
they might deem expedient, in accordance 
with the deed of settlement and the Act of 
Parliament; end the said resolution had re- 
mained «unrescinded. In the judgment 
Jervis, C. J., observed as follows (p. 331)*: 


“My impression is. that the resolution set 
forth in the replication goes far enough to satisly 
the requisites of the deed of settlement. The deed 
allows the directors to borrow on bond such sum or 
sums of money asshall from time to time, bya re- 
solution passed at a general meeting of the com- 
pany, be authorized to be borrowed: and the 
replication shows a resolution, passed at a general 
meeting, authorizing the directors to borrow on 
bond such sums for such periods and at such rates 
of interest as they might deem expedient, in ac- 
cordance with tbe deed of settlement and the Act 
of Parliament; but the resolution does not other- 
wise define the emount to be boriowed. That 
seems tome enough. If that beso, the other ques- 
tion does not arise. But whether it be so or not 
we need not decide; for it seems to us that the 
plea, whether we consider it os a confession and 
avoidance or a special non est factum, does not 
raiss any-objection to this advance as against the 


company. We may now take for granted that 
the dealings with thess companies are 
not like dealings with other partnerships, and 


that the parties dealing with them are bound to 

read the statute and the deed of settlement, But 

they are not bound to do more. And the party 

here, on reading the deed of settlement, would find 

arr N mc TT BT sS RY GS 7 ic eee 
#Page of (1856) 6 El, & Bl—[Hd.] 
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not a prohibition from borrowing, but a pat” 
mission to do so on csrtain conditions. Finding 
that the authority might be mads complete, by 
a resolution, he would have a right to infer tae 
fact of a resolution authorizing that which on the 

oe of the document appeared to be legitmately 
one, 


The facts thus snow that the direc.ors 
could barrow on bonds such sums, ¿s from 
time to time by a general resolution of the 
company they be suthorised, and a re- 
solution having been passed, the lender 
was not called upon to make any. other 
inquiry, but would be entitled to rely oa 
what appesred to be done on the face of the 
document as legitimately done. The judg- 
ment, however, makes clear the a distinction 
between a case where the directors are 
permitted to borrow on ecsrtain conditions 
as conivasted with the case of a prohibition 
from borrowing contained in the article. 
In other words if tha erticte authorising 
the direziors to borrow is so worded as 
to give them authority or permission to 
borrow on casein conditions, and ostensibly 
those conditions were fulfilled, the lender 
would be entitled to ash on the footing that tke 
necessery steps’ were beken, and tha way 
in which ths authority is given is a 
mattar of thes internal management ot the 
company. On the other hand, as the judg- 
ment points out, woen there is an express 
prohibition to borrow beyond a certain 
limit contained in the article itself, the 
lender cannot rely on the principie of this 
case but hes to satisfy himself that in 
accordance with the terms of the article 
the prohibition does not stand-in the way of 
the directors borrowing the money. 


This distinction is made clear and ac- 
cepted by the decision in Irvine v. Union 
Bnk of Ausiralia (2). In that case by 
Art. 50 of the articles of association it was 
provided thet the directors’ power of bor- 
rowing sums on the credit of the com- 
pany “snould not exceed in the aggregate, 
as an existing debt, at the same time, one- 
half of the then actually paid up capital.” 
The articles contained no restriction upon 
the company’s power of borrowing and the 
directors’ power to borrow was capable of 
being extended under Ari. 31, by one-half of 
the votes of all the share-holders given ata 
generel meeting. In construing the terms 
of this article their Lordships of the Privy 
Council held that it was very clearly be- 
yond the authority of the director to borrow, 
upon the credit of the company, any sum ex- 
ceeding. one-half of the actually paid up 


(2) 4 IA 66; 3 © 260; 3 Sar, 692 (P O), 
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capital of the company. There is no doubt 
that the authority of the directors, limited 
as it was by the article, was capable of 
being extended under the provisions of 
Art. 31. But by that article one-half of 
the votes of the share-holders given at a 
general meeting called for the purpose 
was necessary. It was not contended that 
the authority of the directors to borrow 
was ever extended at a general meeting of 
the share-holders held for the purpose and 
therefore the lender was not entitled to 
presume that the directors had any autho- 
rity to borrow beyond the prescribed 
limits. In the course of the judgment their 
Lordships considered the applicability of 
Royal British Bank v. Tarquand (1) and 

observed as follows (page 99*): 

The case of Royal British Bank v. Tarquatd(l) was 
decided with reference to a company registered under 
7 and 8 Vict., ©. 110, and Jervis, ©. J., remarked that 

. the lender, finding that the authority might have been 
-made complete by a resolution would have hada 
-right to infer the fact of a resolution authorizing 
that which onthe face of the document appeared 
to be legitimately done. Inthe present case, how- 
ever, the bank would nave found that, by the articles 
of association the directors were expressly restricted 
from borrowing beyonda certain amount, and they 
must have known that if tne general powers 
vested in the directors by Art. 50 had been exten:led 
or. enlarged by a resolution of a general meeting 
of the share-holders under the provisions of s, 31, a 
copy of that resolution ought, in regular course, to 
have been forwarded to the Registrar of Joint Stock 
Companies, in pursuance of s, 53 of the Companies 
Act, and would have been found amongst his 
records. Their Lordships are of opinion that ths 
learned Recorder was correctin holding that tnis 
case is different from that of Royal British Bank v 
Larquand (1): 

Article 73 of the articles of association 
contained in Table A is similar in terms 
to the article in Irvin v. Union Bank of 
Australia (2), and supports the contention 
that when tnere is a prohibition against 
borrowing contained in the article, it is 
not a case of internal menagement as 
decided in Royal British Bank v. Taryuand 
(1). Under the circumstances, and it being 
common ground thet no resolution et any 
general meeting of the company was passed, 
the directors were not authorised to bor- 
row money beyond the amount of the issued 
share capital of the company. As the 
original dealings giving rise to the debt 
were between M. T. Ltd. and the company, 
it would bs convenient to consider tue 
claim of M. T. Ltd. tirst. Their claim is 
a money claim. Relying on Irvine v. Union 
Bank of Australia (2), the liquidator con- 
tends that if the borrowing is ultra vires 
the directors, no debt binding ` on the 
“*Page of 41. Aid] TS 
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company is created except when the com- 
pany ratifies it. Itis urged that there is 
no valid ratification of the borrowing 
because the attention of the shareholders 
was never expressly drawn to the fact that 
the directors having no authority to borrow 
in excess, had so borrowed end at the 
meeting they were called upon to confirm 
that unauthorised borrowing of the direc- 
tors. In this connection also the liquidator 
relies on the observations in Jrvin v. Union 
Bank of Australia (2) to the effect thot 
Royal British Bank v. Tarquand (1) does 
not apply. The liquidator further relies 
on the decision in Sinclair v. Brougham (3) 
in whichit was held thatif a company is 
not authorised to borrow any money and 
if money in fact is borrowed, no claim 


can be maintained by the lender against 


the company on the footing either of debt 
or of money had and received. In that 
case, Viscount Haldane L.C., while consi- 
dering en unauthorised borrowing by a 
company which was a statutory society and 
had no power to borrow, observed as follows 
(p. 414*): l l 
“If it be outside the power of a statutory society 
to enter into the relation of debtor and creditor in 
a particular transaction, the only possible remedy 
for the person woo has paid the money would, on 
principle, appear to be one in rem and not in 
personam, a claim to follow and recover specifically 
any money which could bs earmarked as never 
having ceased to be his property. To hold that 
a remedy will liein personam against a statutory 
society, which by hypothesis cannot in the case jn 
question have become a debtor or entsrel intoa 
contract for repayment, is to strike at the root of the 
doctrine of ultra vires as established in the juris- 
prudence of his country. That doctrine belongs to 
substantive law and is the outcome of statute, and | 
cannot be made different by any choice of form in 
procedure.” _ 
The Lord Chancellor, after examining in 
detail how actions for money had and 
received cams into existence, held that none 


of the underlying principles could be in- 
authority for the propo- 


voked aS an 
sition that ean action for money had and 
received would have lain in a case 


of borrowing ulira vires the company. The 
other Law Lords expressed concurrent 
opinions on this point. On behalf of M. T. 
Lid., on the other hand, it is contended 
thet the whole argument of the liquidator 
wes fallacious end was based ona mis- 
conception of the situation. The principles 
laid down andthe opinions pronounced in 
Sinclair v. Brougham (3) are all based on 
the central fact that the borrowing by the 

(3) (1914) A C398; 83 L J Oh. 465; 111 LT 1; 588 
J 302; 30T L R 315. 
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" society itself was ultra vires. In my opinion 
‘the contention of the liquidator: -in this 
„connection is wrong. According to’ the 
general principles of law, when an agent 
‘borrows money fora principal, without the 
“authority of the principal, but ifthe prin- 
cipal takes the benefit of the .money so 
borrowed or when the money so borrowed 
“has gone into the’ coffers- ofthe principal, 
the law implies a promise to re-pay. - The 
‘lender has not advanced the money as a 
gift but has given them as a loan, and the 
principal having received the benefit of 
the money, the lew implies a. promise to 
te-pay. This- view is supported by the 
decisions in Reid-v.- Rigby & Co. (4) end 
-Bannatyne v. MacIver (5). There appears 
to be nofhing in law which makes this 
principle inapplicable to thecase of a 
joint stock company when the borrowing 
power of the company itself is unlimited. 
“The position; in my opinion, would be that. 
‘the principal (the company) through its 
agents (the directors or --the’ managing 
agents) had borrowed-money which the 
principal had not authorised the-agents to 
“borrow. However, the money having been 
“borrowed ‘and used forthe benefit of the 
principal, either in paying its debts or for 
its legitimate business, I do not think the 
company can repudiate its liability to re- 
pay on the ground that the agents had no 
‘authority from the company to borrow. 
In my opinion, when these facts are estab- 
lished, a claim on the footing: of money 
had and received would be maintainable. 
The decision in Sinclair v. Brougham (3) 
is clearly based onthe fundamental fact 
that the society was prohibited by statute 
from borrowing any money end therefore 
any borrowing by the company %.e., the 
principal itself would be ultra vires. The 
observations of Lord Haldane, L. O., apply, 
in my opinion, to that.set of facts 
alone. ~ a © | 

“Tam further supported in this view by 
the decision in Troup's case (6),. where it 
was held that when tke directors of a 
company have no power io borrow, a per- 
bon lending. mcney to the company cannot 
enforce payment of it against the com- 
pany unless it had been bona fide applied 
tothe purposes of the company. In that 
cast the directors having no borrowing 
powers, being pressed for money by their 
contractor, obtained for him, 
` (4) (1894) 2 Q B 40; 63 LJ Q B 451; 10 R 280. 

ME ee a 75 LJ KB 120; 94 L T 150; 54 


y : 
.(6) (1860) 29 Beav, 353; 7 Jur. (x s) 901: 9 W R 878- 
IRE 612, ; T Jur, (Ns) 901; 9 W R 878; 
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£2,000 at a banker's upon their guarantee. 


‘to this, the 


anda judgment debt of- 
“The company hed the benefit ofthe plaint, 
‘etc. It was held thet the secretary could 
‘recover the amount from’ the company with 


tors had become sureties. 


‘ment had been signed 
debt, and he applied to prove the amount 
-against the company which 


cn credit, 
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The contractor : afterwards agreed to 


-abandon ithe plant, etc., to the company, on 


receiving £600 «end being indemnified 
against the -banker's claim. Subsequently 
secretary of- the company, 
with the sanction ofthe directors, borrow- 
ed £500 in hisown name for the company, 
which was applied in paying the bankers 
the company. 


interest. The principle of that case was 
accepted and followed in Hoare’s Case (7). 
There a sum of money had been borrowed 
from the lender by H, the secretary ofa 
company, and for which three of i's dire¢- 
The directors 


had no borrowing powers, but it was ad- 


mitted that the money had been applied 


for the benefit of the company. Judg- 


against H for the 


was being 
wound up. It was held that money borrowed 
for the company and bona fide applied for 
its benefit could be recovered from the 
company although the directors had no 
borrowing powers. 

In British and American Telegraph Co. 
v. Albion Bank (8) the flaintiffs, a tele- 
graph company, invited applications . for 
shares, received some in the ordinary 
way and allotted some on which deposits 
were paid. The number allotted was, 
however, insufficient to procure a settling 
day onthe Stock Exchange, and some.-of 
the directors ofthe company, S, the pro- 
moter, and-C, the defendants’ manager, 
agreed, in Order that the defendants 
might certify to the committee of the Stock 
Exchange the requisite amount of shares to 
have been. subseribed, that an account 
should ‘be opened in S's name with the de- 
fendants, and another account in the plain- 
tiffs’ neme; that the plaintitis should 
guarantee to the defendants the payment of 
any money drawn by S, and charge with 
such repayment any balence in their favour; 
that the defendanis should have a bonus of 
£600, and C, £1,000; that S should get per- 
sons to apply for shares, which would be 
duly allotted, end. should draw on his ac- 
count for, and pay into the plaintiffs’ accoun, 


‘the requisite deposits, taking blank transferg 


for the pretended allottees. This plan wag 


(7) (1861) 30 Beav. 225; 182 R R 248, 
(8) (1872) 7 Ex, 119; 41 L J Ex. 67; 20 W R 413; 26 


L T 207, 
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carried out. Accounts were.opened, that in 
the plaintiff's name with £1,500 really paid 
in; thatin S’s name with a loan of £1,500 
. from the defendants. Sham applications were 
obtained by Sand shares allotted to them. 
S thereupon drew on his account, and 
_with the proceeds paid the requisite 
deposits into the plaintiffs’ account. The 
pretended allottees, immediately after the 
shares were allotted, handed blank trans- 
fers to S. Finally the plaintiffs account 

with the defendant stood with a credit of 
£24,505 and odd, made up of £1,500 really 
paidi in and the pretended deposits, S'S ac- 
count stood with a debit of £24,506 and odd 
“made up of the sums He had drawn and the 
£1,500 loan. No setting day was ever 
granted: and the plaintiffs company after- 


wards went into liquidation under a winding . 


“up order. A suit was filed to recover the 
whole amount tothe credit of the plaintiffs. 
The defendants paid the bonus of £600 into 
‘Court, and denied liability as to the residue. 
"Ib is apparent on the facts that the di- 
rectors’ and parties were nob authorised to 
‘do the acts for the company and the same 
‘were not therefore binding on the company. 
‘It was, however, held that the plaintifis were 
entitled to the re- payment of £1,500 actually 
paid by them to the, defendants but to 
mo more.. This case, 
clear authority for the proposition that 
money actually received by the company 
‘and used for its business can be recovered 
by the claimants. In Halsbury’s Laws of 
‘England (Edn. 2), Vol. 5, at p. 314, this case 


is relied upon for the following pr ‘oposition : 

“Apart from ratification, the company will be an- 
swerable for any property which has come into it3 
possession through ths unauthorised acts of the 
- directors,” l 


It is argued on behalf ofthe liquidator 
that Irvine v. Union Bank of Australia (2) 
‘decides to the contrary. On a closer exami- 
nation of the judgment in that case, however, 
Lam unable to agree with this contention. 
There, on December 23, 1867, the directors 
‘of the O. R. Company obtained from the 
bank a letter of credit, No. 150, for £10,040, 
and on September 11, 1868 a letter No. 141 
for £5,000, and stated those facts in their 
report of October 29, 1868, which was rati- 
fied at the half yearly meeting of that date. 
Letter No. 150 expired on March 29, 1869, 
but was renewed. On September 9, 1869, 
the directors obtained another letter 01 
credit, No. 153, for £5,000, but this act was 
never assented to or ratitied by the share- 
holders. Ina suit by the respondent bank 
to enforce ‘against’ the appellant, as the 
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in my opinion, is a Pp 
the amount of the actually paid up capital 


‘the property, was not the point in, 
‘before the Privy 


(BOM:). - aJl 


assignee ofthe right, title and interest of 
the O. R. Company, an equitable mortgagé 
which had been granted by the company 
to secure advances made by the bank, 
which, with interest, amounted to £15,296 
it appeared that half of the ectually paid 
up capital was never more than £8,550; 
that at the end of 1870, the balance due to 
the bank was £8; and that the sums claimed 
in this suit had been advanced in February 
1871, viz, £10,000, under letter No. 150, 
and £5 000 under letter No.153. The trial 
Court passed a decree declaring a charge 
for £14,98£-16-8, in favour of the bank 
and directed a sale in default. The proper- 
ty, which originally belonged to O. R. Com- 
pany, was purchased by the appellant on 
May 31, 1872, at a sale by auction in execu- 
tion of three decrees obtained by the Bank 
of Bengal and two others against O. R. 
Company. At the date of the auction sale 
the title-deeds of the property were held by 
the respondent bank as equitable mort- 
gagees by deposit. The question raised in 
the appeal was: “Wahab is the sum for 
which the respondent bank is entitled to.a 
charge upon the property?’ The bank 


contended that it was entitled to a charge 


for the whole amount owing toit by the 0. 
R. Company. Tt was contended by the ap- 
allant that the charge was limited to half 


because Art. 50 of the 
prohibited. the 
more than 


of the company, 
articles of association 
directors from borrowing 


half the amount of paid-up capital.of tha 
company. The waole judgment shows that 


the question of the liability of O. R. 
Company, for ths balance of the debt, 
which was disallowed asa charge againss 
issue 
Towards the 
is specifically 


Council. 
end of the judgment it 
pointed out that 


“for the above reasons their Lordships ara of the 
‘opinion that the plaintiffs 


are not entitled, as 
against the defendant, to a charg20a the property 
bayond the amount of one-half of £17,100, ths 
paid-up capital of the company,’ 


The form of ths order finally made also 
makes this clear. It was as follows (p. 
1007) : 

“Their Lordships will, therefore, further advise 
Hor Majesty that it bə ordered that th2 costs. of 
ths suit in the lower Court, both of the plaintiffs 
and of the defendant raspactively, as taxed by the 
lower Court, be paid to the said parties respz- 


tively out of the proceads of the sale of the pro- 
perty which are now in Court, and that out o? 


the balanca of such proceeds there bə paid to ths 
plaintiffs a sum of rupe3s equivalent, at therate 
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of exchange current between Rangoon and Eng- 
and at the time of filing of tne suit, to tne 
principal sum of £8,550, with interest thereon, at 
the rate of 8 per cent. from October 5, 1872, to 
the date of the sale of the property, together with 
a proportionate part of the accumulations, if any, 
of the proceeds of the sale, and that the residue 
of the proceeds and of the accumalations thereon, 
if any, be paid to tne defendant-appellant.” 

The O. R. Company, who were parties 
to the original suit had not appeared be- 
fore the Privy Council at all. The ques- 
tion of directing an inquiry as to what 
portion was bona fide used fcr the bene- 
. fit of the company is not considered, nor 


is the question of a tracing order discuss- ` 


ed- I am, therefore, unable to consider 


this decision as overriding the general 


principle of law under which a principal 
is liable for what he actually receives, 
when his own powers of borrowing or receiv- 
ing are not limited. In the present case 
the balance-sheeis and the accounts put 
in show that the amount borrowed by the 
company from M. T. Lid, was utilised for 
the business of the company and the re- 
sults of the dealings were submitted every 
year to the share-holders. It is not sug- 
gested on behalf of the liquidator that 
any business done by the company was 
ultra vires the company. Therefore the money 
received by the company from M. T., Ltd. 
through the directors and managing agents, 
was bona fide utilised for the business of 
the company and the company has re- 
ceived the benefit thereof. I, therefore, 
hold that for the reasons mentioned above 
M. T. Ltd. are entitled to claim from the 
company the balance of the amount ad- 
vanced by them. It is further urged on 
behalf of M. T. Lid., that in any event 
the company is liable because, however, 
‘unauthorised the directors’ borrowings be, 
the share-holders of the company were 
aware of this end have ratified the same 
by their acquiescence. In this connection 
M. T. Ltd, rely on the balence-sheets 
prepared by the directors and passed by 
the share-holders, year after year, at 
their annual general meetings from 1921 
onwards. As I have pointed out, these 
balance-sheets clearly show the smount 
due by the company ioM. T. Ltd. from 
Year to year and it is not disputed ‘thet 
those belance-sheets were duly passed by 
the share-holders. 

In In re The Magdalena Steam Navigation 
Co. (9), by the deed of settlement of a 
joint stock company power wes given to 
a meeting, consisting of two-thirds in 
R ase) 29 L J (x s) Ch, 667; 6 Jur, (x. s) 975; 8 W 
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number and value of the share-holders, to 
authorise the directors to’ borrow money 
upon debentures; and at a meeting of 
share-holders holding less than two-thirds 
of the shares’ it was resolved ‘that the 
directors should be authorised to borrow 
money on debentures. The directors ac- 
cordingly borrowed on debentures diverse 
sums of money, which were applied in 
discharging the debis and liabilities of 
the company. The debenture debts regu- 
larly appeared inthe reports of the direc- 
tors which were confirmed at ‘the 
annual general meeting of the share-hold- 
ers, and interest was regularly paid, with 
the consent of share-holders, until the 
winding up of the company, a period of 
Tt was held that though the 
debentures were clearly improperly issued, 
yet, as the money had been raised and 
applied for the benefit of the company, 
and the share-holders had acquiesced for 
two years, it was too late to dispute their 
validity. The report shows that the hold- 
ers of the debentures themselves were 
present at the meeting of the share-holders, 
which passed the resolution, and were, 
therefore, conscious of the irregularity of 
the meeting. It is urged that this case 
distinctly supports the contention of M. 


T. Ltd, because the balance-sheets 
showed the amount from time to 
time due by ths company to M. T. 


Ltd., and also showed the amounts from 
time to time paid by way of interest ‘to 
M. T. Ltd. in respect of these borrowings. 


‘Tt is pointed out that at no time before the 


liquidation any share-holder had contended 
that the borrowings were not binding on the 
company. On behalf of the liquidator 
reliance is placed on the decision in 
Houghton & Co. v. Nothard, Lowe and Wills 
(10), where it was held that although a 
person who contracts with en individual 
director or servant of a company, knowing 
that the board of directors had powers to 
delegate its authority to such an individual, 
mey under certain circumstances assume 
that that power of delegation had been exer- 
cised and that he may safely deal with the 
individual in question as representing the 
company, he cannot rely cn the supposed 
éxercise of such power if he did. not know of 
the existence of the power at the time he 
made the ccntract. It was also held that 
the doctrine of constructive notice operates 
adversely to a person who neglects to 

(10) (1927) 1 K B 246; 9% LIK B25 1361, T 140; 


THE (1928) 4 C1; 97 LJ K B76; 44 TLR 76; 
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inquire; it does not entitle such a person to 
claim for his own advantage to be treated as 
having knowledge of the facts which an 
inquiry would have - disclosed. In my 
opinion the contention of M. T. Ltd. in this 
connection is unsound. In oider to establish 
a case of ratification it 
essential that the party ratifying should be 
conscious that an act beyond the authority 
of the agent had been done, and further 
after notice of that fact the party con- 
sciously by an overt act agreed to be bound 
by it or by acquiescence in the situation 
arising thereafter allowed the business to 
continue. In either event it appears that 
consciousness of the act done by the agent 
without authority must be proved, and, 
secondly, it should be proved that, after 
notice of such unauthorized act, the princi- 
pal adopted the transaction. 

” The question of adopting the transaction 
by the share-holders passing the balance- 
sheets has been considered in some English 
eases. In Houldsworth v. Evans (11) the 
question indirectly came to be considered 
and Lord Cairns, L. ©., in considering this 
point held that the share-holders who had 
agreed to the scheme had no knowledge that 
the scheme which they were adopting was 
the scheme originally put forward. In other 
words that case shows that in order to 
establish a case of ratification it was 
essential to prove in the first instance that 
the alleged assent was given on proof of 
consciousness of the act having been done 
without authority or after full knowledge of 
the transaction which was being assented 
to. Even in the dissenting judgment of 
Lord Cranworth, who held that when the 
directors had exceeded their legal powers 
and the share-holders took no steps in the 
matter but allowed the things done to 
remain unimpeached for years they must be 
taken to have retrospectively sanctioned 
what had been done, the fact that the share- 
holders were aware that the directors had 
been exceeding their legal powers was 
emphasized. In In re Ry. and General 
Light Improvement Co., Marzetiis’ Case (12) 
the question again came io be considered. 
Im that case a certain item of expenditure 
was included in a larger item in the 
balanee-sheet ond that balance-sheet was 
passed by the share-holders at their meeting. 
The item included was shown to be an un- 
authorized expenditure. Brett, L. Ja, in 
considering the question of ratification 


(11) (1868) 3H L 263; 37LJ Ch. 800;19 L T 
- (12) (1879) 42 L T 206; 28: W R. 541, 
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observed as follows (p. 2034): | 

“But it cannot be said that the company ratified 
ths payment by passing it unquestioned on tae 
balance-sheet, unless it appeared there in such a way 
as to attract the attention of persons of ordinary care. 
There must have been direct notice, or sufficient to 
put a person ofordinary care upon inquiry as to the 
item. The mere statements on ths balance-sheet in 
this case would not have put such a, person upon in- 
quiry so as to lead him to the facts. Therefore, I 
think thera is no evidence of ratification.” 

In In re Republic of Bolivia Exploration 
Syndicate Lid. (13)ithe question of waiver 
In respsct of an wlira vires payment, by 
receiving and adopting the balance-sheet, 
came to ba considered and. at p. 176* it was 
observed as follows: 

“After they learned at the share-holders’ meeting of 
December 14, 1908, that the legality of these payments 
was questioned, the meeting was adjourned for the 
purpose inter alia of inquiries being made into the 
matter, and the balance-sheet and accounts were 
subsequently approved by the share-holders at the 
adjourned meeting. ...” . 

These observations also show that in 
order to establish a case of ratification it 
is essential to prove knowledge of the fact 
that the act was unauthorized in the first 
instance. and that after clear notice either 
by acquiescence or an overt act the share- 
holders of the company adopted the tran- 
saction. Irvine v. Union Bank of Ausinalia 
(2) makes the point still more clear. At 
p. 957 their Lordships observed as follows: 

“Their Lordships think that it would be compe- 
tent fora majority of the share-holders present 
(though not a majority of the share-holders of the 
company), at an extra-ordinary meeting convener 
for that object, and of which object due notice had 
been given, to ratify an act previously done by the 
directors in excess of their authority; and they are 
not prepared to say that if a report had been circulat- 
ed before a half-yearly meeting distinctly giving 
notice tnat the directors had done an act in excess 
of their authority, and that the mesting would be 
asked by confirming the report to ratify the act, 
this might not be safficient notics to bring tne 
ratification within the competency of the majority 
of the share-holders pressnt at the half yearly 


meeting.” 

The case cf In re The Magdalena 
Siami Navigation Co. (9) dee:ded noth- 
ing to the contrary. In that case also the 
share-holders who passed the resolution 
with insufficient majority are shown to be 
conscious of the deed of settlement which 
provided the requisite majority of two- 
thirds in numbers and value of the share- 
holders present at the meeting. Itis not 
a case of the directors exceeding their au- 
therity, but a case where a company by an 
irregular resolution authorized the directors 
„09 (1914) 1 Ch. 139; 83 LJ Ch. 226; 109 L T 
41. 
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to do a thing. Having regard to ‘these 
considerations in my opinion the contention. 
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of M. T. Ltd., that the company by adopt- 


ing the balance-sheets had ratified the 
borrowings; cannot be eccepted. 

: Jt is next contended on behalf of the 
liquidator, that the claim, now made by 
M. T. Ltd., wholly represents the balance 
of unauthorized borrowings. . This con- 
tention is based on the argument that in 
considering the account of borrowings end 
repayments the rule in Clayton's case (14) 
does. not apply. In this connection reliance 
is placed..on .the.decisions in Black- 
burn and District Benefit Building So- 
ciety v. Cunliffe, Brooks & Co. (15), Cunliffe 
Brooks & Co. v. Blackburn and Disirict 


Benefit Building Society (16), Blackburn 


and District Benefit Building Society v. 
Cunliffe Brooks & Co, (17) and ‘Sinclair v. 


Brougham (3). Having regard to the view I - 


have taken, it is not necessary to decide 
this. 
was addressed to me, I think I should 
shortly’ express my opinion on ‘the point. 
É do.not think the liquidator’s contention 

in this connection is’ correct. The first 


As, however, an elaborate argument. 


three euthorities relied upon by the liqui-: 


dator do not help him. In those cases an 
attempt was made by the claimant to show 
that the money advanced had been appli-: 
ed‘ towards the payment of debis and lia- 
bilities of the society properly payable by 
it and it was held that in making the 
inquiry as to what amount had been prop- 
erly applied in paying the debts of the 
company the claimant could not rely on the 
rule in Clayton's case (14). In my opinion 
. when out of the total sum advanced by the 
party ‘if a portion is authorised and the rest 
unauthorised according to the principles 
discussed in Sinclair v. Brougham (3), the 
excess, if it is wlira vires the company, would 


never cease to be the property of the lender, ` 


and, if traced, must be returned by the 
borrower. The rule of law would, therefore, 
be that when the directors have borrowed 
without any authority and then repaid 


money, they should be deemed to hive done’ 


the right thing, viz. return what never be- 


longed to the company. Viscount Haldane La 
C. has put the proposition very succinctly 


in the following words (p. 426*): 
“The society ought, in my opinion, to have been re- 


garded, in the absence of evidence -to this effect, as- 


(14) (1816) 1 Mer. 572; 15 R R 161, 
(15) (1882) 22. Ch. D 61; 31 W R 98. 
(16) (1884) 9 A C857; 54 LJ Ch. 376. ` 

ae (1885) 29 Ch. D902; 54 LJ Oh. 1091; 53 LT 
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having simply returned to the bankers the latter's 
own money. 

According to the Lord Chancellor, there- 
fore in the absence of evidence to the con- 
trary, when repayments are made by the 
company, they should be treated simply as 
returning to the lender his own money, and 
which in law, having regard to the incapaci- 
ty of the company to borrow had never 
become the propery of the com- 
pany. These observations, therefore, instead 
of supporting the contention of. the liquida- 
tor, support the contention of M. T. Ltd. 
Applying that principle to the account it 
should be held that the first five. lacs of. 
rupees, borrowed by the company from M. T. 
Ltd., were the authorised borrowing and the 
excess was unauthorized so far as the direc- 
tors are concerned. ‘Thereafter when in the 
subsequent years or the same year there are. 
repayments, the same should be treated as re- 
payments of the unauthorised borrowings, t.e. 
turn toM. T. Ltd., of their own money. 
Looking atthe account in thet way and. 
having regard to the fact that the balance 
now claimed is only Rs. 4,91,284-0-8, itis - 
evident that, according to the principles 
laid down by Viscount Haldene L. C., the 
whole of the balance now claimed by M. T. 
Ltd., represents the authorised borrowing, 
the unauthorised borrowing having been 
repaid during the interval by the directors. 
This contention of the liquidator, therefore, 
if necessary to be considered, must also 
fail. 4 ; o 

The observations and principles contain- 
ed in Sinclair v. Brougham (3), with regard 
to making a tracing order, were fully argu- 
ed. Having regard tomy finding the ques- 
tion does not arise, end, therefore, Ido not. 
propose to examine the cases cited on the 
point. It was lastly contended on behalf of 
the liquaidator that mo further call on the 
shsre-holders should be made. That conten- 
tion is based on Sinclair v. Brougham (8). I 
do not think that case stends in the way of 
M. T. Ltd. The principles there discussed 
were for finding how the asseis which were, 
the outcome of a wholly ultra vires business 
were to be divided between .the creditors 
of the ultra vires business end the share- 
holders of the same ulira vires business. In 
the present cese, M. T. Ltd. claim asum 
of money payable from the company in 
liquidetion, and if the claim is allowed, 
all the liabilities of . the shere-holders_ to. 
satisfy the claim of a person who is entitled, 
to the payment of a specified sam of money 
must follow. T shall considér next the claim, 
of Sassoons. It is.contended on: behalf. of 
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the liquidator that the agreementof Febru- 
ary 28, 1928 is not valid and binding on 
the company because itis a suretyship 
transaction. Iblis pointed out that in the 
deed itself thecompany is called surety. 
It is common ground that at the time of the 
execution of the deed no money was paid 
and the company had borrowed no money 
from Sassoons. 

It is further pointed out -that in spite of 
ihe deed, and allthe recitals contained 
therein, M. T. Ltd. continued to be the 
creditors of the company, and Sassoons to 
be the creditors of M. T. Ltd., for the whole 
amount, as before. In the - books of 
Sassoons the company is not shown to be their 
debtor nor in the books of the company are 
Sassoons shown to be their creditor. The 
result is that the legal relations subsisting 
between the parties till then were not alter- 
ed and the company and Sassoons do not 
assume the relationship of debtor and 
creditor. The right of Sassoons is only under 
the deed of mortgage and there are no 
other relations on which the claim put for- 
ward by Sassoons could. be sustained. As 
- regards the clause by which the company 
and M. T. Ltd. jointly and severally pro- 
mised to pay the Sassoons Rs. 4,50,000, it is 
contended that this provision cannot override 
the legal relations established by the des- 
cription given to the company in the deed 
itself. In any event itis pointed out that, as 
the liability of the surety is co-extensive, 
the two clauses can be reconciled and the 
deed is only a deed of suretyship. It is fur- 
ther contended that if the two clauses can- 
not be reconciled, the first must prevail on 
the general principle that in construing a 
deed the first clause prevails. The liquida- 
tor contends that such a transaction of surety- 
ship is ultra vires the directors and also the 
company. 

-In this connection reliance is placed on 
the decision in Crenver etc. Mining Co., Ltd. 
v. Willyams (18). In that case a company, 
which was afmining company, after its in- 
corporation entered into a written contract 
with G, an engineer, for the construction of 
certain work and erection of plants, machi- 
nery, etc., and agreed to pay £8,500 to him. 
The payments under the contract to G were 
to be made every month on a cértificate of 
the engineer of the company less. twenty 
per cent. Considerable sums of money 
were advanced by bankers toG to goon 
with the erection, and in January 1865, he 
owed to the bankers upwards of £14,000 for 
. (18) (1866) 35 Beay. 353: 14 ` 
ss Lir w T 855; 14 A s) 93; 14 WR 
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moneys advanced to him. The company 
also owed the bankers £1,272 and was liable. 
for £5,000 on bills discounted by the bankers 
end which formed part of the £14,000 due 
from the contractor. In this state of things 
an indenture of mortgage was executed by 
G- of the first part, the company of the 
second part and the bankers of the third 
part, which recited the contract with G and 
that he had since erected diverse building 
and machinery in pursuance of the contract. 
It further recited that G had received 
£19,578 from the. company. in part- 
payment. and that a large sum 
still remained due to . him from. 
the company under the contract; that G 
was possessed of machinery and that he 
was indebted to the bankers for money ad- 
vanced for the purposes of the contract; that 
the company was indebted to the bankers 
in £1,272, and that G had applied to 
the bankers to make him further advances 
to enable him to carry out the work which 
the bankers had. agreed to do on having the 
re-payment ofthe sum of £14,289, the 
balance which was due by G to the 
bankers, and £1,272 which wasdue by the 
company to the bankers, and any other 
sum advanced by them to G secured as 
mentioned in the deed. 


By the indenture G and the company 
convenanted to pay tothe bankers £14,239 
and £1,272 with all further sums advan- 
ced to G with interest and G assigned to 
the bankers all moneys due or to become 
due under the contract and all engines, etc., 
and the company assigned to the bankers 
all tin, copper, etc., to be raised out of 
the mines. In a suit by the bankers to en- 
force the mortgage, the trial Court refused 
to recognise the validity of the mortgage 
and dismissed the suit with costs. The 
matter wentin appeal and the decision is 
reported in Crewer & WhealAbrm. Unid. 
Mining Ce. Ltd. v. Willyams (19). The 
Court upheld the contention of the com- 
pany in partand gave a declaration that 
the mortgage was invalid so far as it made 
the property of the company a security 
for the debis due by G to the bankers. So 
far it secured the moneys due by the com- 
pany, and so far as it was a mortgage by 
the contractor of his property to the 
bankers, it was not interfered with. It is 
contended by the liquidator that the position 
in the present case is the same. It is 
further urged bythe liquidator that the 
question of acquiescence and ratification 


(19) (1866) 14 W R.1003, 
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does not: comé in because in the balance- 
sheets of the company itis nowhere men- 
tioned that Sassoons were given the secur- 
ity. On the other hand the balance-sheets 
ofthe company after 1927 show that 
M. T. Ltd. were secured creditors. On this 
ground itis contended that as the tran- 
saction isultra vires the company and the 
directors, the deed is a nullity and no 
claim could be created thereunder. In the 
alternative itis contended that if the tran- 
saction is put forth as a new contract made 
between “the parties on February 28, 1923, 
it must fail because there was no fresh 
consideration. 

It is therefore necessary tolook to the 
provisions of the deed itself. After deserib- 
ing M. T. Ltd., as the mortgagors, the 
company as sureties and Sassoons as the 


mortgagees, the deed recites as follows: 
“And whereas the surety required money for 
the purpose of and in connection with its busi- 
ness and requested the mortgagor to lend and 
advance to it the money so required, and where- 
as the mortgagor requested the mortgagee to 
lend and advance to ib a sum of. Rs. 9,00,000 
(nine lacs) in order to enable it to lend and: 
advance to the surety the amount required by 
the surety and to use the remaining portions for 
its own business, and whereas the 
agreed 
said 
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whereas the mortgages 

paid ‘to the mortgagor the said 
9,090,000 (nine lacs) as the ‘mortgagor 
doth hereby admit and acknowledge out of 
which the mortgagor hath paid to the surety a 
sum of over Rs, 4,50,000 (four lacs and fifty thous- 
and) as the surety doth hereby admit and 
acknowledged. And whereas the surety also 
hath deposited with the mortgagee the title-deeds 
of the said lands ... belonging to if and where- 
as the mortgagee hath called upon the mort- 
gagor and the surety to execute these presents 
evidencing the said deposit of title deeds a3 such 
security now this indenture witnesseth that in 
consideration of the amount lent and advanced 
to it by the mortgagor out of the said sum of 
Rs. 9,00,000 (nine lacs) lent and advanced to the 
mortgagor by the mortgagee (the ‘receipt of 
which the surety and the mortgagor do hereby 
respectively admit and acknowlelge) th: surety 
hath already deposited with the mortgagee the 
title-deeds mentioned in the scnedule hereunder 
written ielating to lands.... belonging to the 
surety to the intent that the said lands. ... may 
be equitably + charged with the re-payment to 
the mortgagee"of the sum of Rs. 4,50,00 out of 
the said sum of Rs. 9,00,000 lent and advanced to 
the mortgagor by the [mortgagee with interest 
onthe same from July 1,1926 at the rate of 
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6. percent -... and the mortgagor and the surety 
do hereby jointly and severally agree to re-pay 
to the mortgagee on October 31, 1931, the said 
sum of Rs. 4,50,000 with interest thereon at the 
rate aforesaid and do hereby undertake that 
the surety shall execute at its own costs, when 
called upon a proper legal mortgage of the said. 
jlands...to secure the said sum of Rs. 4,50,000 
with interest.” 
I am unable to accept the first argu’ 
ment urgedon behalf of the liquidator 
that because in'the deed the company is 
described as asurety they must be treated 
as sureties. While taking into consideration 
that description used in the deed to arrive 
ata correct conclusion, it is necessary to 
look to the whole deed and consider thé 
nature ofthe transaction between the 
parties. In my opinion the principle that 
the first statement in the deed should prevail 
is not relevant to be considered in this con- 
nection, because what the Court is called 
upon in this case is not to determine the 
question of grant of property, in which casé 
that principle is held to be applicable, but 
to determine the true effect of the document. 
The liquidator does not dispute the correct- 
ness of the recitals in the deed and no 
evidence is led to challenge the truthful- 
ness of the statements contained therein. 
There is, of course, no proof of the statements 
being wrong. Looking tothe whole deed, 
the following facts appear fo be established: 
—(1) that on July 1, 1926, a sum of, 
Rs. 9,00,000 had been edvanced by Sassoons 
to M. T. Ltd.; (2) that out of thet Rs. 4,50,000 
were admitted to be advanced by M. T. Ltd., 
to the Company; (3) that M. T. Ltd., had 
requested Sassoons to lend the said sum of 
Rs. 9,00,000, to them in order to enable them 
tolend and advance to the company the 
amount required by the company; (4) that at 
the time the said: sum of Rs. 9,00,000 was 
advenced, M. T. Lid, hed agreed to give 
by way of security its own property and the 
eomprny’s property; (5) that the company 
had already deposited “with Sessoons the 
title-deeds of their property; (6) that 
Sasssons had called upon M. T. Ltd, and 
the company to execute the document 
evidencing the deposit of the said title-deeds 
as security; (7) that in consideration of the 
amount lent end advanced M. T. Ltd., had 
already deposited the title-deeds of their 
property by way of equitable mortgage for 
the repayment to Sassoons of the sum of 
Rs. 4,50,000 out of the said sum of 
Rs. 9,00,000; (8) that by the document 
M. T. Ltd., and the company did jointly and 
severally agree to repay to Sassoons on 
October 31,1931, the said sum of Rs. 4,50,000 
with interest; and (9) that» the company. 
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agreed to execute at its own costs, when 
called upon, a proper legal mortgage in 
favour of Sassoons of the saidlends and 
building to secure the said sum of 
Rs. 4,50,000, acknowledged to be received 
by the company out of the said Re. 9,00,000. 
In order to decide whether the transaction 
is ulira vires the company or not, it is 
necessary to have regard to these facts read 
along with cl. 3 (f), of the memorandum of 
association of the company. Under that 
clause the company could give a promissory 
note to M. T. Ltd., for the amount borrowed 
by the company from M. T. Ltd. It is 
similarly permissible for M. T. Ltd., to ask 
tha company to join them in passing a 
promissory note to borrow money, and for 
the company to join accordingly. There- 
fore, a promissory note signed by M. T. Ltd., 
and the company, making them jointly and 
severally liable thereunder, is not void 
under cl. 3 (f) of the memorandum of 
association. As the company is empowered 
to secure the repayment in such manner as 
it-may deem expedient, it appears to be 
equally clear that to secure repayment of the 
amount covered by the: promissory note the 
company could hava given an equitable 
mortgage on its property. It is not disputed 
that the company, aS such, apart from the 
question of directors’ authority, could have 
secured the repayment of the money 
berrowed by it by the deposit of title-deeds 
with M. T. Ltd., or entered into an agree- 
ment for equitable mortgage in favour of 
M. T. Ltd. Itis further not disputed that if 
such mortgage was given, M. T. Ltd., could 
either assign the equitable mortgage in 
favour of the Sassoons or could in their turn 
enter into another agreement of equitable 
mortgage in respect of the same property in 
favour of the Sassoons. Ifso, is the transac- 
tion as contained in the deed of February 28, 
1928, ultra vires? In my opinion, having 
regard to the terms ofthe deed of mortgage, 
it is not a document of suretyship. A 
contract of guarantee, which is the same as a 
contract of suretyship, is defined in s, 126, 
Contract Act, as “fa contract to perform the 
promise, or discharge the liability, of a third 
person in.case of his default.” The person 
who gives the guarentee is called the 
“surety,’ the{person in respect of whose 
default the guarantee is given is called the 
“principal debtor,’ and the person to whom 
the guarantee is given is called the 
“ereditor.’ Section 128 provides that the 
liability of the surety is co-extensive with that 
of the principal debtor. Inthe present case 


the terms of the’deed of mortgage do nat 
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provide that in default of the payment of 
money by M. T. Ltd., to Sassoons the com- 
pany would make good the amount. It is 
also nota case of admitting or becoming 
liable when no money is received, but a 
case where the liability is admitted and 
security given for that portion which has 
admittedly gone in the possession and cof- 
fers of the company. Itis a case where 
both M. T. Ltd. and the company jointly 
promise to pay the Sassoons the sum of 
Rs. 4,50,000 because at the initial stage 
M. T. Ltd. borrowed Bs. 9,093,000 from 
Sassoons and the company admitted that 
out of that sum asum of Rs. 4,50,000 was 
actually received by them and which they 
were liable to make good to M. T. Ltd. when 
called upon. 

The difference between the position of a 
surety anda joint debtor is made clear and 
recognised so far back as 1856 in Buck v., 
Hurst and Bailey (20). In that case the 
plaintiff lent money to A upon B’s promise 
to become surety for its repayment, and 
after the money was advanced A and B` 
signed and delivered to the plaintiff the 
following memorandum: “We jointly and 
severally owe you £60." It was held that 
this was evidence forthe jury of “an ac- 
count stated by A and B jointly.” In Guild & 
Co. v. Conrad (21), the defendant orally pro- 
mised the plaintiff that if he (the plaintiff) 
would accept certain bills for a fim in 
which the defendant's son was a partner, he 
(the defendant) would provide the plaintiff 
with funds to meet the bills. It was held 
that this was not a contract of guarantee 
but a case where the defendant promised 
to be liable on the ground of indemnity. In 
other words the liability of the defendant 
did not arise in the event of the firm failing 
to pay the bills, but, apart from that 
consideration, the defendant had promised 
to discharge the bills if the plaintiff for 
the time being accommodated the party, 
In the same way, in the present case, as 
inthe even of Sassoons demanding from 
M. T. Ltd. payment of Rs. 4,50,000 the 
company could have been called upon 
to pey the amount forthwith by M. T. Ltd., 
the company agreed to indemnify Sassoongs 
for the amount end gave the security men- 
tioned in the deed of mortgage. In my 
opinion, therefore, the transaction contained 
in the deed of morigage is not a suretyship 
transaction as argued on behalf of the 
liquidator. If the joint liability is admitted, 

(20) (1866) 1 C P 297; 12 Jur. (N 8) 704. 

(21) (1894) 2 Q B 885; 68 L J QB 721; 42 W R 642; 
ILLT 140, 
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no question of requction of debt of M. T. Ltd. 


arises. Similarly no question of making entries 


in the books of any of the three companies 
arises. The legal effect of the deed of mort 
gage cannot bec controlled in any event by the 
presence or absence of entries the parties 
may make or omit to make in their hooks. 
The case of Crenver, Hic. Mining Co. 
Ltd. v. Willyams (18) is quite distinct. 
In that case the company had purported to 
mortgage its own property forthe debt due 
by the contractor to the banker. It was not 
shown that any portion cf the money bar- 
rowed by the contractor fro.a the banker 
was admitted to be paid’ by the contractor 
to the. company. Merely because in respact 


- of the work done and materials supplied by - 
con- ’ 


the contractor to the company, the 
tractor had an independent claim against 
the company, the company cannot mortgage 
to the banker its property for the payment 
of the whole debt of the contractor and 
also further moneys to be borrowed by the 
contractor for his contract. Therefore, thet 
decision does noi help the liquidator. 

In my opinion it is not open to the liqui- 
dator to contend that Sassoons’ money had 
not gone to pay the creditors of the com- 
pany because Sassoons paid the money tə 
M. T. Ltd. and that money was advanced 
by M. T. Ltd. to the company, as admitted 


in the deed of mortgage, and bona fide ~ 
‘thecompany. Jor this contention reliance 


utilised for the business of the company. 
as shown by its books end balance sheets. 
Under the circumstances, even in the ab- 
sence of any extension of the directors’ 
powers and in the absence of acquiescence 
or ratification, having regard to the terms 
of Art. 73 of the articles of association in 
Table A read with cl. 3 (f) of the memo- 
randum of association, the “directors! had 
power to give security in respect ofa sum 
not exceeding Rs. 5,00,000. As under the 
deed of mortgage Rs. 4,50,000 are shown 
on the faze of the document to be bor- 
rowed by the company and for which 
Sassoons ‘received a security, the transac- 
tion appears to be within the competence 
of the directors and is binding on the com- 
pany. -The borrowing in excess by the direc- 
tors from M. T. Ltd. does. not touch the vali- 
dity of the deed of mortgage or the rights of 
Sessoons thereunder, because if the security 
is treated as given for Rs. 4,50,000, out 
of Rs. 9,00,000, it does not follow that the 
security is given for the unauthorised por- 
tión of the borrowing. This is on the 
ground that when a man has the power 
to-do the right thing and does-a thing 
which is capable of being taken either as 


_ T, R. PRATT (BOMBAY) LTD. v. SASSOON & co. LTD. (BOM) 


‘construction. In my 


‘something which under 
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“the right thing or in excess of his power - 
to do tha right thing, it should be presum- 
ed that he hed done the right thing, 
especially when the rights of third parties 
would be adversely affected on the other 
opinion equity de- 
mands that it; should be held that the 
security so given was given in respect of 
the borrrwing which the directors were 
empowered to borrow under Art. 73. In 
respect of the excess, the claim of the claim- 
ants must stand or fall on its own merits. 
The balance-sheets of the company do not 
show the name of Sassoons as secured or 
unsecured creditors. Nor is it shown that 
at-any stage the - attention of all the’ 
share-holders, viz., M. T. Ltd; the ten direc- 
tors and Mr. F. E. Dinshaw was drawn to 
the fact that the directors were doing 
the articles they 
were not authorised to do. Under the cir- - 
cumstances, «s I have pointed out before, 
no question of ratification by acquiescence 
arises. On behalfiof Sassoons ib is contend- 
ed that, if M. T. Ltd. could have obtained 
the deed of mortgage from the company 
and could in their turn have either assign- 
ed it or executed another document of 
mortgage infavour of Sassoons, it 1s only 
a question of form and not of substance, 
and the transaction, under the circum- 
stances, should be held to be binding on 


is placed on the decision in Seligman v. 


Prince & Co. (22). In that case P. assigned 
“his business to the 


company and the 
company agreed to indemnify him against 
the debts of his old business. To satisfy 
ihese debts the company issued debentures 
and gavə them to certain creditors of the 
old business of P. {twas held that the 
debentures were issued not forthe purpose 
of paying the debts of third parties but, 
having regard to the agreement to indemnify 
PFa the debentures were binding on the 
company and the de benture-holders were 
entitled to enforce their rigats against the 
company. It is contended by the liquidator 
that no such case of indemnity is proved 
here. Jn my opinion, having regard to the - 
express terms of the indemnity contained i in 
that case, that decision is not ‘helpful to 
Sassoons. On the evidence on record and the 
recitals in the deed of mortgage, it is diffi- 
cult to find support for the contention that - 
an agreement of indemnity, as contemplat- 
ed im that case, was entered into. 

The contention of the liquidator, that if 

(29). (1895) 2 Ch. 617; 64 L J Oh. 745; 73 L T 1945. 
2 Manson, 586; 44 W R 6. 


| é 
1936 


this is a fresh agreement there was no 
fresh sonaid raion ənd therefore it must 
fail, is untenable. The recitals in the docu- 
ment coupled with the admission that the 
sum of Rs. 4,50,00 out of the sum of 
Rs. 9,00,000 borrowed by M. T. Ltd. from 
Sassoons was utilised by the company shows 
the consideration which moved the company 
to execute this document in favour of 
Sassoons. It should be remembered that 
under the Contract Act if Sassoons give 
time toM. T. Ltd. to pay their debt -io 
Sasscons, thet would be sufficient consider- 
ation in lew to sustain the promise by the 
company to pay to Sassoons Rs. 4,50,000 out 
ef the sum of Rs. 9,00,000 under the circum- 
stances mentioned in the deed. It is next 
contended thet the resolution of the direc- 
tors authorising the execution of the 
document is bad, end in this connection 
reliance is placed on Art.77 of Table A 
and s.91-B, Companies Act. It is pointed 


out that Mr. A. J. Raymond was a party to 


the resolution and he was the managing 
director of Sassoons and had the full powers 
ofthe board of directors. It is- further 
pointed out that Seassoons is & private 
limited company and all the directors of 
M. T. Ltd. were parties to this resolution. 
It is argued that the deed of mortgage is 
a, tripartite. agreement in which all the three 
companies and directors were interested 
and therefore there was no independent- 
person to vote at the meeting of the 
directors held on February 1928. Under 
these circumstances it is contended that 
the whole voting is bad and the.resolution. 
in. void. It is pointed out that the interest 
of a person as a share-holder is sufficient 
ta disqualify him forthe voting under s. 
91-B, and that the transaction is of such 
a nature thatthe Court should very minutety 
scrutinise the . voting 


limited company or that Mr. Raymond as the 
mənaging direc:or had all the powers is 
quite “irrelevant. As held in Salomon v. 
Salomon &Cc. (23), under the law, a joint 
stock company is a distinct entity: and 
although all the shares may be practically 
siete by one person, in law a company 

a distinct entity and it is not permissible. 
wi relevant to inquire whether the directors 
belonged to the same family or whether it 
is, as “compendiously described, a “one man 
company.” The law having recognised joint 


stock companies as distinct entities, these. 


‘inquiries and suggestions are quite irrele- 


a a (1897) A O 22; 66 L-J Ch, 35; 45 W R 193; 75 L' 
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vant to the present contention. In my 
opinion the transaction is not at all unusual, 
because jt is conceded that if two different 
documents, one from the company to M. T. 
Ltd. and another from M. T. Ltd. to Sassoons 
had been passed, ib would have been a 
perfectly business trensaction with no 
unusual character. As- pointed out in the 
correspondence, the attempt on the part of 
three parties was to save costs of the two 
documents being prepared, and merely 
because the effect and result of the two 
documents is entered in one document, I 
am unable to hold that the transaction 
became an unsual one. It is not a case of 
one person giving security for the debt of 
another, because it is admitted by the deed 
of mortgage that the company gave the 
security only in respect of the sum of 
Rs. 4,50,000 admitted to be received by it 
out of the sum which originally: came from 
Sassoons. 

It is contended on behalf of Sassoons and 
M. T. Ltd. that the liguidators contention in 
respect of the voting at the. directors’ meet- 
ing is. untenable because the transaction 
contained in the deed of mortgage is not of 
the kind suggested by the liquidator. It is 
a transaction between M.T. Ltd. and the 
company on the one side and Sassoons on 
the other side, but it is not a contract 
between the company end M. T. Ltd. 
Under the circumstances the directors of 
Sassoons alone would be disqualified to vote, 
but not the directors of M. T. Lid. As 
against this, it is argued by the liquidator 
that without there being a contract between 
M. T. Ltd., and thé company, how can a 
contract, as contained in the’ deed of mort- 
gage, come into existence? In my opinion 
this last argument is futile. Because he 
aontract contained in the deed of mortgage 
exists between the company and M. T. Ltd. 
on the one hand and Sasssons on the other 
hand, it is not necessary that the arrange- 
ment or contract between M. T. Ltd. and the 
company must be contained in the same. 
document. Itis further contended against 
the liquidator that the interest mentioned in 
Art. 77 and s. 91-B, Companies Act, is some 
personal interest which is not in common 
with the other share-holders. For that 
pepe reliance is placed on the decision in 

eligman v. Prince & Co., (22) and the 
remarks at p. 629*, where it is pointed out 
thet the interest should- be one not in 
common with the others. Reliance is also 
placed on behalf of the Gluimants on the 
terms of s. 91-B. 

*Page of (1895) 2 Ch, [Ed] 





140 


Tn my opinion there is considerable force 
în the contentions urged on behalf of the 
claimants. I do not think, however, that itis 
necessary to go into this part of the argu- 
ment. It is common ground that a resolu- 
Hon at a meeting of the board of directors 
‘cf the company was passed and the execu- 
tion of the deed was sanctioned. The 
correspondence further shows that Sassoons 
were informed of the board meeting having 
been held. Under the circumstances the 
contention urged on behalf of the liquidator 
isa contention in respect of the internal 
management of the affairs of the company 
and must fail. In In re Hampshire Land 
Co., (24) where there wasa common officer 
of the company who was present when the 
resolution which was sought to be challenged 
as irregular was passed, this principle came 
to be considered. Vaughan Williams, J., in 
delivering judgment observed as follows 

$. 

“They (the share-holders) had no authority. in the 
nbsence of a properly pascel resolution to borrow this 
money. Butin that state of things, the money 
having been lent by the society and received by the 
company, the question which I have stated (viz,, 
who is to bear the loss?) arises, It is not disputed 
that the authority of Royal British Bonk v, Tarquand 
(1) is such that the society had aright to assume in a 
case like this that all these essentials of internal 
management had been earried out by the borrowing 
company, and that itis only in case the law imputes 
to the society knowledgs of these irregularities that 
the society js nottorank...... as a creditor for the 
amount lent.” 

On the facts of the case, 
held that the knowledge of the common 
officer could not be imputed to the society. 
Apart from the fact of Mr. Raymond being 
a, director of Sassoons the point 1s complete- 
ly covered by the remarks of Lord Hather- 
ley in Mahony v. Hast Holyford Mining Co. 
(25) at p. 893f as follows: | 

“On the one hand, it is settled by a series of 
decisions, of which Ernest Y. Nicholls (26) is one 
and Royal British Bank v. Torquand (1) a later one, 
that those who deal with joint stock campanies are 
bound to take notice of that which I may call the 
external position of the company. Every joint stock 
company has its memorandum and articles of 
association ; every joint stock company, or nearly 
every one, Limagine (unless 16 adopts the forms 
provided by the statute, and that comes to the 
sums thing) has its partnership deed under which 


it acts. 


the learned Judge 


Those articles of association and that part- 
nership desd are open to all who are minded to 
have any dealings whatsoever with the company, and 
those who so deal with them must be affected with 
notice of all that is contained inthose two documents”, 


(24) (1896) 2 Ch. 743; 65 LJ Ch. 860; 3 Manson. 269 
45 W R 136; Pa 

25) (1875 
oe ti 857) 6 HL O401; 3 Jur. (vs) 919; 6 W R21; 
108 R R 115. ` 
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+Page of (1875) 7H. L.—[£d.] 
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“After that, the company entering upon ils business 
and dealing with persons external to it, is supposed 
on its part to have all those powers and authorities 
which, by its articles of association and by its deed, 
it appears to possess; and all that the directors do 
with reference to what I maycall the indoor 
management of their own concern, isa thing 
known to them and known to them only ; subject to 
this observation, that no person dealing with them 
has aright to suppose that anything has been or 
can be done that is not ‘permitted by the articles 
of association or by the desd.” 


Jt is, therefore, not permissible in a case 
like this to inquire whether there was a pro- 
per quorum for holding a meeting 
or whether the meeting of the 
directors authorising the execution of the 
deed of mortgage was properly convened. 
These are matters of the internal manage- 
ment of the company, and under the princi- 
ples contained in Royal British Bank v. 
Tarquand (1), the company is bound by the 
resolution, so far as outsiders are concerned. 
No irregularity in the internal management 
would therefore vitiate the transaction B0 
far as an outsider creditor is concerned. In 
this transaction there appears to be no such 
irregularity as it was the duty of Mr. Ray- 
mond to convey to Sassoons and there is no- 
thing by which Sassoons could be held to 
be aware of any irregularity. In my opinion, 
therefore, this contention of the liquidator 
must fail, On these grounds, the deed of 
February 28, 1928, when executed, was valid, 
and Sassoons have a rightto recover the 
amount mentioned therein, according to the 
terms of that deed. The result, therefore, 
will be that their claim as secured creditors 
under the deed of February 28,1928 should 
be allowed. 

Messrs. F. J. Coliman and M. L. Manek- 
shaw, for the Appellant. 

Messrs. K. M Munsti and M C. Setalvad, 
for the Respondents. 

Beaumont, ©. J.—Tais is an appeal from 
an order of Kania, J. madein the liquida- 
tion of T. R. Pratt (Bombay) Ltd. The 
claims in question were made by E. D. Sas- 
soon & Co. Lid. and M. T. Ltd. For simpli- 
city I will refer tothe three companies as 
Pratts, M. T.s, and S.ssoons respectively. 
The learned Judge held that the claim of 
Sassoons was proved, also was the claim of 
M. T.s; admittedly, they were not addition- 
al but alternative claims, end it is really 
not necessary to consider the claim of M. T.s 
‘f the claim of Sassoons is allowed. The 
facts are not, I think, substantially in dis- 
pute. Pratts wès incorporated in the 
year 1919 with a capital of rupees five lacs, 
divided into preference and ordinary shares. 
The memorandum of association contained 
power to borrow and give security for the 


“were capable of.doing. 
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money borrowed, but there was no power 
to give security for a-debt of third parties. 
Originally articles of association were pre- 
pared, but by some error they were, not re- 
gistered, so the company was regulated by 
table A ; and under Art. 73 of table A the 
directors’ power of borrowing is limited, the 
article providing thatthe amount for the 
time being remaining undischarged of 
moneys borrowed by the directors shall not 
exceed rupees five lacs i.e,, the capital. 
M. T.s was incorporated in 1920. It was 
formed by Messrs. Mehta & .Co., who were 
the managing agents of Pratts, and by 
persons interested in Sassoons; and the prin- 
cipal object of the company wes to finance 
Pratts, the view being that Pratts’ capital 
was insufficient for the business which they 
M. T.s acquired 
practically the whole of the ordinary 
share capital of Pratts, but the preference 
shares were held by outside’ parties. At the 
date of the liquidation of Pratts, which was 
June 22, 1932, a sum of approximately 
‘Rs. 4,92,000 was due by Pratts to M. T.s. 
Sassoons were in the habif of financing M. 
T.s., andin the years 1926 to 1928 there 
wasa sum of approximately Rs. 900,000 
due by M. T's’ to Gassoons. It «appears 
from the correspondence that in the 
year 1926 Sassoons commenced to` press 
M. T.s for security for the debt. M. T.s 
had an immovable property known as the 
Collins Building, which was a part of the 
building in which Pratts carried on business 
and Pratts had two immovable properties; 
and the correspondence shows that Sassoons 
wanted to get a mortgage upon all those 
properties both of M. T.s' and Pratis, es 
security for the money due to Sassoons. 
Originally it was proposed that there should 
be two documents—one between M. Tis 


‘and Pratts and the other between 
M. T.s and Bassoons, but, in order 
to avoid expense it was arranged to 


have one. Accordingly, on February 23, 
1928, resolutions were passed by the boards, 
both of Pratts and of M. T.s, for execution 
by the respective companies of a security 
deed in favour of Sassoons, and on February 
28, 1928, the security deed in question was 
executed. 

That document, which is Ex. J, was 
made between M. T.s (thereinafter called 
the mortgagor of the first part), Pratts 
(thereinafter called the surety of the second 
part) and Sassoons (thereinafter called the 
mortgagee of the third part). It recites the 
title to the properties which were to þe 
mortgaged, and then it recites that Pratts 
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required money for the purpose of their 
business end requested M. T.s to lend them 
money, and that M. T.s requested Sassoons 
to lend them rupzes nine lacs inorder to 
enable them to lend money to Pratts. Then 
it recites that Sessoons hed already paid to 
M. T.s rupees nine lacs, out of which M. T.s 
hed paid to Pratis rupees four enda helf 
lecs. Itis argued that in fact there is no 
evidence onthe record that that recital is 
true, namely, that the money borrowed by 
M. T.s from Sassoons had to any extent gone 
to Pratts; but I see no reason why we should 
not accept that recital as correct. There is 
no evidence that itis untrue, end being en 
edmission made by Pratts under their seal 
and by the other parties, I think we cen 
accept it as true. Then the document recites 


‘deposits of the title deeds of the immov- 
‘able properties both of M. T.s and Pratts 


with Sassoons, end then the witnessing part 
states that Pratts have alredy deposited 
with Sassoons the title deeds of the proper- 
ties therein mentioned with intent that the 
properties may be equitebly charged with 


‘the repayment to Sassoons of the sum of 


rupees four-and-a-half lacs out of the sum 
of rupees nine lacs advanced toM. T.s by 
Sassoons with interest. Then M. T.s and 
Pratts jointly and severally covenant with 
Sassoons to pay the said- sum of rupees four- 
and-a-half lacs with imMterest on October 
31, 1931. 

Now, we hada long and elaborate argu- 
ment from Mr. Coltman on behalf of the 
liquidator of the Pratts to the effect that 
assuming that that document was validly 
executed by Pratts, it was not binding upon 
them. ‘The argument is that Pratts by that 
document in effect became surety for M. T.s 
snd deposited their deed as security for M. 
T.s’ debt, and that under the memorandum 
of association they hed no power to do that. 
‘It is also argued that there was no considera- 
tion in the deed in favour of Pratts. It 
seems tome thatthe argument ignores the 
essential fact that as between these three 
companies Pratts were primarily liable to 
‘pay at least rupees four-and-e-half lacs, 
and Sassoons were entitled to receive four- 
and-a-half lacs. It seems to me clear that 
the transaction could have been carried out, 
as originally suggested by two documents, 
Pratts could have mortgaged their proper- 
ties to M. T.s for four-end-a-half lacs, part 
of the moneys owing, end M. T.s could have 
assigned either absolutely by way of sale, 
or by way of security, that mortgage to 
GSassoons and the actual result brought 
about by this document could have heen 
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brought about in that way by two documents 
and no question could have been raised. To 
hold that an arrangement which could have 
been carried out by. two documents cannot 
be carried out by one document to which 
-all the parties interested are parties, would 

be to sacrifice substance to form. | think 
that the case of Seligman v. Prince & Co. 
(22) is. an authority for that proposition. I 
agree with Mr. Coltman that that case is 
-not on all fours with the present case. It 
would be on all fours if Pratts had agreed 
to indemnify M. T.s against their debt to 
Bassoons, but it seems to me that that dis- 
tinction is not an essential one. The essence 


of this case is that as between the three part- ` 


„ties to the deed Pratts were primarily liable 
‘to pay and Bassoons were ultimately entitled 
. to receive the money; and that was the posi- 
tion also in Seligman v. Prince & Co. (22). 
It is quite true that in the document there is 
no consideration expressed in favour of 


Pratts. The transaction is, 1 think, of the 
nature of a novation, that is to 
say, a substitution of the liability 


of Pratts to Sassoons for the liabil- 
‘ity of Pratts to M. T.s and M. T's. to 
Sassoons ; but it is not a complete nova- 
tion, because there is no release of Pratts’ 
liability to M. Ts and the subsequent 
books of the companies show that Pratts 
were treated as debtors of M. T.s after 
this document had been executed, and not 
as debtors of Sassoons. - 

- But it seems to me that you cannot 
give effect to this document without hold- 
ing that there was an implied obligation 
on M. Tis’ part not to sue for the amount 
of four-and-a-half lacs for which Pratts 
had given security to Sassoons as long as 
‘this mortgage. stood. It seems to me plain 
- that if M. T.s had claimed the money 
from Pratts, this mortgage, to which M. 
T.s were a party, would have been a 
_ defence. I think that there was sufficient 
‘consideration in favour of Pratts in’ the 
implied covenant not to sue on the part 
of M. T.s coupled with the fact that time 
was actually given. I agree, therefore, 
with the leatned Judge in thinking that 
if this document was properly executed 
on behalf of Pratts, it was a valid con- 
tract. It is not, in my opinion, a docu- 
ment of suretyship at all. There is no 
ground suggested for that, except the mere 
definition of Pratts as surety, which 
amounts to very little. Then, the second 
‘point argued by Mr. Coltman on behalf ‘of 
liquidator of Pratts as against Sassoons, 
though -logically it comes first, is that this 
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way as to be binding upon Pratts. The 
objection arises in this way: s. 91-A, 
Indian Companies Act, provides that a 
director who is ‘directly or indirectly con- 
cerned or interested in any coniract or 
arrangement enteréd into by or on behalf 
of the company shall disclose the nature 
of his interest: and s. 91-B provides that 
no director shall, as a director, vote on 
any contract or arrangement in whic he 
is either directly or indirectly concerned 
or interested ; andif he dogs so vote, his 
vote shall not be counted. 

Section 91-B is not taken from the Eng- 
lish Act. The subject-matter of s. 91-A 
was for the’ first time included in the 
English Companies Act by the Act of 1929; 
but there is no statutory provision in Eng- 
land corresponding. -to s. 91-B though the 
subject-matter of that section, namely the 
right of directors to enter into contracts 
on behalf of the company in which théy 
have some parsonal interest is frequently 
dealt with in the articles of association. 


‘Now, the position with regard to the direc- 
‘tors of Pratts is this. 


l There were always 
a certain number of directors oon to 


Pratts and M. T.s and from 1922. until 


1931, that is to say during the whole of 
the material pariod, the boards of tha 


‘two companies were common. There were 


in all seven directors of the two ` com- 
panies. One of those directors was Mr. A. 
J: Raymond, and another Oapt B. V. 
Sassoon, both of whom were’ directors of 
Sassoons. But Mr. Raymond was more 
than*a director. He was the Managing 
Director of Sassoons, and, under a power 


in their articles Sagsoons ‘had ‘delegated 
to him all the powers of ‘the 


directors. 
The resolution’ to that effect is Ex. 9 
Now it is. alleged that in 1928,.when this 
mortgage was arranged and executed, all 


the directors of Pratts ‘were’ concerned of 


interested in the’ matter individually, that 
their ` position as 
because they “weré 
directors of M; T.s and also share-holders 
in that “company. The qualification fox 
directors of M. T.s was the holding of one 
hundred shares, so that all the director§ 
of Pratts were not only. directors but also 
share-holders in M. Tis; and I think that 
the argument that they were individually 
concerned or interested in this. mortgage 
is sound: The .ubject of s. 91-B was 
clearly to ensure that.a company shall 
have. the benefit of the judgment of an 
entirely independent Board ; and I do nok 
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think that the Board of Pratts was inde- 
pendent of M. T.s in the matter of this 


contract, or that the interests of the two 
companies were identical. 


It was vital to M. T.s that they should 
get for Sassoons the’ security which Sas- 
goons were esking for, which invoived a 
mortgage of Pratts’ property. No doubt, 
Pratts were in a difficulty in resisting 
any claim -by M. T.s because they owed 
M. T.s money. But an independent Board 
theoretically might have taken the view 
that it would be better that Pratts should 
be wound up rather than give security 
for the debt, although experience shows 
that directors do not usually take such 
a pessimistic view of the prospects of 
their company. But there is practical force 
in the suggestion that an independent 
Board of Pratts would not have agreed 
to a contract inthe exact terms of the 
contract of February 28,1928. An indepen- 
dent Board might very well have said that if 
Pratts were to give their properiy as secu- 
rity to Sassoons, at any rate they must have 
an out-and-out release from M. T.s ofa cor- 
responding part of their debt, and that 
Pratts should not be left to rely on an 
implied covenant not to sue on the part of 
M. T.s. It seems.tome impossible to say 
that there was no conflict of interest in the 
matter of that mortgage between M. T.s 
and Pratts, although to a certain extent 
their interest were common. In my opinion 
therefore, by virtue of s. 91-B, none of the 
directors of Fratts was competent to vote 
for the resolution to execute this mortgage 
in favour of Sassoons. 


- Two further questions then arise: first, 
is it necessary to show that Sassoons had 
notice of the disability arising under s. 91-B? 
Secondly, ifso, had Sassoons such notice? 
Now, itis very well settled law in the case 
of English joint stock companies that peo- 
ple dealing with such a company are fixed 
with notice of any limitations on the power 
of the company contained in the statute 
under which it is. incorporated or in the 
memorandum or. articles of associatton; but 
that if it is shown that a particular act 
was ostensibly authorised by the statute and 
the memorandum or articles of essociation, 
persons dealing with the company sre not 
concerned to see that the company has put 
itself into a position to exercise its power 
properly. That is the rule recognized in 
Royal British Bank v. Tarquand (1), and 
a great many ,other cases. -Itis generally 
expressed by saying that.outside parties are 
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‘ed in; and entitled to vote upon, a 
‘ticular contract would be regarded as “a 


‘where the disability erises under 
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‘not concerned with the internal management 
of the cempany. They are not, for instance, 


concerned to see that there was a proper 
quorum of directors present, or {hat persons 


-who were apparently directors of the com- 
‘pany had in fact been validly 


é.ppointed. 
Those are matters of internal management : 
end Ihave no doubt that if the disability 
contract in 
which he was personally interested were im- 
posed by the articles cf association, the 
question whether he was personally interest- 
par- 


matter of internal management, with which 


‘persons dealing. with the compeny would 


not be concerned. 

It is argued, however, that that position 
does not apply in India, because the res- 
triction against voting is a statutory dis- 
ability, and non-compliance with a public 


‘statute can never be a matter of internal 


management. At first sight there is, J 
think, force in that contention; but on 
consideration, I agree with the argument 


‘of Mr. Munshi that the principle of ihe 


English cases as to internal management 
ought to be applied toa case of disability 
of directors arising under s. 91-B. It is 
clear that the reason for the rule applies as 
strongly in India asin England. ‘I'he rea- 
son for the rule,I take it, is that it would 


‘be ‘disastrous in a business community if 
‘contracts made with companies could ke 
‘impeached on account of matters known to 
‘the company but not to the other contract- 


ing party. Moreover, I think that the dis- 
tinction between the position in England, 
the ar- 
ticles, and in India, where it arises directly 
under the statute, is really more apparent 


‘than real, because under s. 8, Companies 


Act, 1929, and the corresponding sections 
in earlier Acts, the articles of association 
are made the regulations of the company, 
so that they bind the company by virtue 
of the statute, and the only real distinction 
‘between the position in England and in 
India (apart, of course, from the fact that the 
articles can be altered by the company 
-whilst the statute cannot) is that in the one 
case the disability of directors arises in- 
directly: from the statute, whilst in the othet 
it arises directly’ from the statute. In my 
judgment, therefore, we ought to hold that 
if Sassoons had no notice of the facts giving 
rise tothe disability of the directors otf 
Pratts to- vote on -this contract, then the con- 
tract ought not to ke impeachable by reason 
of be 91-B, ` 4 i 
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The question then arises whether Sassoons 
had notice. It is, of course, clear that they 
had notice of the terms of the contract to 
which they were parties, and, therefore, they 
had notics thet there was a conflict of 
interest in relation to that contract be- 
tween Pratts and M. T.s; and the only, real 
Question is, whether they had notice that 
the Board ofthe two companies were com- 
mon, and that, therefore, all the directors 
of Pratis were personally concerned or in- 
terested in the contract. 

Mr. Coltman has relied on s. 87, Com- 
panies Act, which requires a list of directors 
to be filed with the Registrar, and he says 
that Sassoons, therefore, had notice of who 
the directors of Pratts end M. T.s were; 
but it has never been held, as far 
as I know, in the English cases that 
people dealing with companies have notice 
of the contents of all documents on the file 
ofa particular company; and this Court in 
Pudumjee &Co.v. Moos (27) has expressed 
an opinion against that view: I therefore do 
not rely ons. 87. Apart from this the first 
point argued in favour of the view 
that Sassoous had notice of the common 
directorship is that they had such notice 
through Mr. Raymond. Mr. Munshi on 
behalf of Sassoons has referred us to a good 
many cases which undoubtedly show that 
where you have a director common to two 
companies you cannot impute ‘to both those 
companies all matters within the private 
knowledge of the director. The cases refer- 
red to are In re Marszilles Extension Rail- 
way Co, Ex parte Credit Foncier and 
Mobilier of England (28); In re Hampshire 
Land Co. (24) and Duck v. Tower Galvaniz- 
ing Co. (29). I may teke the general rule 
as stated in In re Hampshire Land Co. (24). 
There the headnote, which I think accurate- 
ly represents the decision says: 

“Where one person is an officer of two companies 
his personal knowledge is not necessarily the know- 
ledge of both the companies. The knowledge which 
he has acquired as officer of one company will not be 
imputed to the other company unless he has some 
duty imposed on him to communicate his knowledge 
to the company sought to be affected by the notice, 
and some duty imposed on him by tnat company to 
receive the notice; and if the common officer has been 


guilty of fraud, or even irregularity, the Court will 
not draw the inference tnat he has fulfilled these 


duties.” 

That case was followed, as to the last por- 
tion of it, where thecommon director had 
been guilty of fraud or irregularity, by the 

(27) 27 Bom. LR 1218; 91 Ind. Cas, 331; A I R 1926 


om, 28. 

(28) 901) 7 Ch. App. 161; 41 L J Ch. 345. 
(2 
B47, 
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House of Lords in J.C. Houghton & Co. v. 
Nothard Lowe and Wills (30) and none of 
the learned Lords in that cease expressed 
any dissent from the earlier portion of the 
decision, so that I think one may take that 
csse 28 good law. Lam unable tosay in 
this case that Mr. A. J. Raymond had no 
duty imposed upon him to communicate to: 
Sassoons matters within his knowledge as a 
director of Pratts or M T.s. He was more 
than a director of Sassoons; he was, as I have 
said, the managing director with ell the 
powers of the directors; end, having regard 
to the relations between the three companies, 
I think it is a fair inference that he was 
placed on the boards of M. T.s and Pratts 
largely in order that he might represent 
Sassoons and might protect their interests, 
and I have not the slightest doubt that it was 
his duty to communicate to Sassoons any 
material fact which came to his knowledge 
as director of either of those companies. 
Whether he ever did communicate to Sa- 
ssoons, the fact that the boards of directors 
of the two companies were common, I do not 
know. 1 should think probably he did. 
But if he omitted to do s9, it was not, I feel 
sure, because he considered that he owed no 
duty to Sassoons to make the communica- 
tion, but because he did not realize the im- 
portance of the fact. “e > i 
Moreover, apart from the notice which 


‘Sassoons acquired through Mr. Raymond, 1 


think they also had notic in another way. 
The attestation clause to the mortgage deed 
of February 28, 1928, shows that tae common 
seals of M. T.s and of Pratts respectively 
were fixed pursuant to resolutions of the 
respective boards of directors passed at 
meetings held on February 23, 1928. Sas- 
soons were concerned to see that those reso- 
lutions were in order,. because they were 
the foundation of their title, and if they had 
taken the trouble to look at the resolutions, 
they would have seen that they were resolu- 
tion passed by the same persons as direc- 
tors of Pratts and also as directors of M. T.s. 
So that. Sassoons knew in that way that all 
the directors of Pratts who voted.in favour 
of the execution of the document of 
February 28, 1928, were also directors, and 
therefore share-holders of M. T.s, and in that 
way had an interest conflicting with that 
of the company, end that their votes there- 
fore could not be counted under s. 91-B. It 
seems to me, in the circumstances of Ihis 
case, impossible to hold otherwise than that 
Sassoons had notice that the votes of the 

AE AC]; 9 LIK B76; 133 L T 210; 44 
TL R76; 29 Ll L Rep, 63, 
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directors of Pratts in favour of the execution 
of this document, under which they claim, 
ought not to have been counted by reeson 
of the provisions of s. 91-B. If that is so, 
the resslution of the directors of Pratts of 
February 23, 1928 is void, and the execution 
of the morizage in favour of Sassoons must 
also be void: see In re Creymouth Point 
Elizabeth Railway and Coal Co., Ltd. (31). 
it ws further argued by Mr. Munshi 
that evenif the document was void, it had 
been ratified by ell the share-holders of 
Pratts. So far as ihe holdérs of ordinary 
shares were concerned, there may have 
been a ratification, because all the ordi- 
nary shares were held either by M. T.s or 
by their directors, but the preference shares 
were held by outside parties, one of whom 
was Mr. F. E. Dinshaw, who alone is sug- 
gested to have had notice. It is said that 
Mr. I", E. Dinshaw was informed that Pratts 
hed mortgaged their property to Sassoons 
and that he knew that the boards of Pratts 
and M. T.s werecommon; but not only was 
he not told that there was any question as 
to the validity of this mortgage, but he was 
not told, as farasTI can see, the fact that 
the mortgage wes not made directly to 
secure a debt due by Pratts to Sassoons, 
but to secure-a debt due by M. T.s to 
Sassoons. That is to say, he was not told eny- 
thing to suggest that there was any con- 
dict of interest between Pratts and M. T.s, 
or any reason why the execution of the 
mortgage should be impeached under s. 91-B. 
That being so, I am clearly of opinion that 


the view of the learned Judge was 
right as to this, and there is no 
force in the contention that the docu-. 


ment has been ratified by the share-holders. 


In the result, therefore, the claim of Sas-. 


soons fails. As they had no debt apart from 
the mortgage-deed, they have no equity to 
retain the documents of title of Pratis 
which were deposited with them. These will 
have to be returned to the liquidator. | 
Then the question arises as to the claim 
of M. T.s. As I have ssid, the power of the 
directors to‘borrow was limited by Art. 73, 
under which the amount borrowed by the 
directors for the time being remaining un- 
discharged must not exceed rupees five lacs, 
the capital. of the company. I have also 
mentioned that at the time of the liquida- 
tion the amount due to M. T.s was less 
than five lacs. Therefore, prima facie, there 
seems tobe no reason for challenging the 
claim of M. T.son the ground that the in- 
curring of the debt was ultra vires. But 
(31) (1904) 1 Ch, 32, 
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if appears from the accofints put in by 
M. T.s that in previous years the borrow- 
ing did go beyond five lacs and reached, in 
the year 1922, thirteen lacs, and it was 
gradually reduced, but remained over five 
lacs down to the year 1928. It was argued 
by Mr. Coltman that by the application of 
some of the many equities discussed in 
Sinclair v. Brougham (8) we ought to hold 
thet the amounts repaid were the outhoriz- 
ed borrowing and not the unauthorized 
borrowing, and we ought, therefore, to 
come to the conclusion that the whole 
amount due at the date of the liquidation 
Why we 
should apply eny equity in favour of his 
clients who borrowed the money they do not 
wish to re-pay, I do not know. It is quite 
clear that the rule in Clayton's case (14) 
hes no application where the question is 
between moneys borrowed tinira vires, 
and moneys borrowed ultra vires, in respect 
of which the relationship of debtor and 
creditor never arises. It is clear also that 
Pratts had the benefit of all these moneys, 
end as soon as the amount due came to 
below fivé lacs, the borrowing was authoriz- ~ 
ed under Art. 73. I entirely egree with tho 
learned Judge that, in so far as it is neces- 
sary to rely on any presumption, the pre- 
sumption would be that the moneys repaid 
represented in the frst place moneys borrow- 
ed ultra vires, which never became the 
property of the company, but remained 
the property of the lenders. I am 
not sure that in this case itis necessary to 
rely on any presumption, because at the 
material date, namely the commencement. 
of the liquidation, Art. 73 had no applica- 
tion, because the debt was under the limit. 
I agree elso with the argument of Mr. 
Setalvad on behalf of M. T.s that in a case 
where the barrowing is ulira vires the direc- 
tors, and not ulira vires the company, the 
money ‘could be recovered in an action for 
money had and received. As pointed out 
by the Lord Chancellor in Sinclair v. 
Brougham (8) where the borrowing was ultra 
vires the company, no action for money had 
and received lies in such a case, because 
the action is based on the fiction of a pro- 
mise to pay, and you cannot have a fictional 
promise to pay where the promisoris not 
competent to give an actual promise. But 
that reasoning does not apply where the 
borrowing is only ultra vires the directors, 
so that the company can ratify the borrow- 
ing and give a valid promise to pay. 

Ít has further been argued by Mr. Colts 
man in this Oourt, though the point does: 
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not appear to have been taken in the 
Oourt below, nor is it directly taken 
in the memorandum of appeal, that a part 
of the moneys due at the date of the 


liquidation to M. T. s represents interest - 


on moneys borrowed ultra vires. There 
is, I think, some force in the contention 
that Pratts could not be charged with 
interest on moneys which for the time 
being had not been properly borrowed, 
nor, 1 think, could such interest be re- 
covered in an action for moneys had and 
received. If that point were to prevail, 
T think that the liquidator of Pratts would 
be entitled to an account of the moneys 
due to M. Ts. with a declaration that 
nothing was to be allowed in respect of 
interest on moneys borrowed which were 
for .the time being in excess of five lacs. 
But, in my opinion, we ought not to di- 
rect such an account in this css2. The 
point, as I have said, was not teken in 
the Court below, nor has it been directly 
taken in the memorandum of appeal; and 
in the lower Court Counsel for Sassoons 
tandered an account of Pratts in that 
ledgers of M. T.s, and Counsel for Pratis 
admitted the correctness of the sccount, 
and no point was raised thet any parii- 
cular item in the account was wrong. No 
doubt it wasseid that the whole emount 
due on the account was not properly 
payable because it all represented moneys 
borrowed ulira vires. But no question 
was Taised that a 
due at the date of liquidation to M. T. s 
represented interest on: moneys borrowed 
ultra vires. I think, in view of the ad- 
mission in the Court below as to the 
correctness of the account, and the fact 
that this ‘question as to interest was not 
argued in the Court below nor taken in 
the memorandum of appeal, we ought not 
to direct an account now. 

In the result, I agree with all the con- 
clusions of the learned Judge in the Court 
below, except the conclusion that Sassoons 
were not fixed with notice of the disability 
of the directors of Pratts to vote on the 
resolution for the execution of the con- 
tract in suit. That being so, the appeal 
against Sassoons will be allowed, and the 
appeal against M. T. s dismissed. Declared 
that M. Ts. era entitled to a certiiicate 
under r. 702, as unsecured creditors for 
the amount of their claim. The appeal 
against M. T.s is dismissed with costs, 
and the liquidator of Pratts will have 
liberty to pay the costs out of the assets. 
The appeal is allowed against Sassoons; 
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but. having regard to the fact that they 
have succeeded on certain issues in the 
lower Court ond in this Court, they 
ought not to pay the whole of the costs. 
in both the Courts. Instead of apportioning 
costs, we propose not to vary the order 
of the lower Court that the cosis of res- 
pondent No. 1 should come out of tle 
asseis, bub we direct respondent No. 1 to 
pay the whole costs of the appeal egainst 
respondent No 1 to the appellant. 

“B. J. Wadia, J.—I have come to the 
same conclusion. The question for decision 
so far es the claim of the Sassoons is 
concerned, centers round the transaction: 
contained in the deed of mortgage, dated 
February 28, 1928, made between M. Ts. 
the Pratis and the Sassoons. The claim 
of the Sassoons is based on this deed, 
and on the deed of 1931 between the 
same parties which wes, however, only 
by way of confirmation. The claim was 
rejected by the liquidator, but the grounds 
for rejection have not been clearly stated 
in his <cffidevit made in these proceedings 
on July 13, 1933. His Counsel, however, 
contended before us th3t the transaction 
was not binding on the company and the 
liquidator on the grounds, (1) that the 
recitals in the deed were. not accurate 
and did n2t correctly represent the actual 
state of the dealings and business bet- 
ween the parties: (2) that the transaction 
was really a° transaction of suretyship 
under which Pratis stood surety for pay- 
ment of a debt due to the Sassoons, not 
by themselves, but by M. T. s, arid the 
giving of such guarantee was ultra vires 
the company; (3) that the covenant under 
which the Pratts and M. T.s jointly and 
severally promised to repay four and a 
half lacs to the Sassoons and the security 
for the repayment of the same were with- 
out consideration; (4) that the deeds were 
executed in pursuance of resolutions which 
were not velid and binding, and that 
therefore the deeds were void and of no 
effect. 

With regard to the recitals in the deed 
of 1928 it was argued that the figures of 
nine lacs and four and a half lacs were 
entirely imaginary, that there was no 
evidence of a direct specific loan of four 
and-a-half lacs from the Sassocns to the 
Pratts, that there was no connection bet- 
ween the account subsisting  betweci 
Pratis and M. T.s on the one hand and 
the account between M. T.s and the Sas- 
soons on the other, and that therefore no 
relationship of creditor and debtor had been, 
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established to justify the covenant to repay 
the four and « half lacs and the security for 
repayment of the sum. It is common ground 
that there isno account of the Sassoons in 
the books of Pratts showing the Sassoons as 
creditors, nor any aczount of Pratts in the 
books of the Sasssons showing Pratts as 
debtors. But the relationship of creditor 
and debtor in respect of the four and a halt 
lacs is created by the deed itself, which has 
been formally signed and executed by all 
the three companies. In that document 
M. T.s have acknowledged receipt of nine 
lacs from the Sassoons, and Pratts acknow- 
ledged receipt of four and a half lacs out of 
the nine lacs advanced by Bassoons to 
M. T.s. The recitals may not be literally 
correct in the sense that there is nothing on 
the record of the companies corresponding 
with what is stated in them, but they are nos 
false in substance. To hod otherwise 
would be, in my opinion, to sacrific2 sub- 
stance to form. There is also a plein recital 
that Pratts required four and a half lacs for 
the purpose of their business, that thess four 
and a half lacs were advanced for such 
purpose, end there is no evidence before us 
that the moneys which were within the 
authorized limit were not used and applied 
bona fide.for the purposes of the company. 
When moneys borrowed or acknowledged. to 
be due ave within the authorized limit, there 
is no obligation upon the lending company 
to inquire how the moneys are about to be 
used nor how in fact they have been used. 
In my opinion, therefore, all the parties 
would be bound by this transaction, if it 
was otherwise valid. 

I agree with the learned Judge in the 
Court below that this is not a suretyship 
transaction. The fact of Pratts having 
been described as “surety” is not conclusive 
as to the nature of the transaction, any more 
than the stamp on the document is con- 
clusive as to. what the document really is. 
Our attention was drawn to certain corres- 
pondence that passed before the deed was 
executed. Butall previous correspondence 
was in the nature of negotiations. The 
negotiations became merged in the deed 
which after execution was the sole repo- 
sitory of the terms of the transaction. 
Under this deed the Pratts have not 
guaranteed the payment of the moneys due 
by M. Ts. to the Sassoons. They have 
acknowledged their own liability to the 
Sassoons for four-and-a-half lacs, and 
secured repayment of that sum by deposit 
of title-deeds of their property. It cannot, 
therefore, be said that Pratts have made 
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their cwn ‘property security for somebody 
else’s debt when they have themselves 
acknowledged that they are debtors to the 
extent of four-and-a-half lacs, and the 
ruling in Crawer& Wheal Abram United 
Mining Co., Lid., v. Willyams (19), on which 
Counsel for the liquidator relies, therefore, 
does not apply. It wes also argued that 
there was no novatio as tothe four-and-e. 
half lacs, because M. T.s have not released 
Pratts of their liability for that amount, nor 
have the Sassoons released M: T.s. Itis 
true that there is noexpress covenant in the 
deed that M. T.s will not sue Pratts for four- 
and-a-half lacs, but such a covenant is 
implied in the deed, for as a result of the 
deed M. T.s could not have sued Pratts for 
four-and-a halflacs, at least not for three 
years. 


The Sessoons gave time to M. T.s to pay 
their debi, and an implied forbearance to 
sue M. T.s is sufficient consideration in law 
to.sustain the promise by Pratts to pay four- 
and-a-ha'f-lacs to Sassoons whichis a part 
of the nine lacs advauced by the Sassoons 
to.M.T.s. There isa tripartite arrangement 
in the nature of a novatio, and it cannot be 
said thet en arrangement of this kind is 
ulira vires the company. This brings me to 
the resolution of February 23, 1928. The 
alleged invalidity of the resolution seems to 
be the only ground which has been forcibly 
urged by the liquidator in his affidavit. 
But itis a question which really goes to the 
rcot of the whole matter. Oounsel fcr the 
liquidator relied on s. 91-B and the proviso 
to Art. 77 of Table A, Companies Act. 
Sections 91-A, 91-B, 91-C and 91-D have all 
been added by Act 11 of 1914. Section 149, 
English Companies Act, which was added in 
the Act of 1929, corresponds in effect tos. 91- 
A of our Act. There is no section in tha 
English Act corresponding to s. 91-B, 
Section 91-B provides that where a director 
is concerned or interested directly or in- 
directly in a contract or arrangment with 
the compeny, he cannot vote on that contract 
or arrangement; and the proviso to Art. 77 
in Table A says in effect the same thing, 
except that the words in the section are 
‘contract or arrangement’, and the words 
in the article are ‘contract or work.’ 


It is clear that the interest of the 
director in the transaction must be per- 
sonal, and either pecuniary or material, 
Jt may be direct or indirect, but it must 
be adverse to the company of which he 
is a director. The principle on which it 


je based bas been well yegognised, and 
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tt is so direct and inflexible that even 
ihe fairness or unfairness of the transac- 
‘tion is immaterial. For - instance, | direc- 
tors have been keld to be incompetent to 
vote on giving a debenture security io 
two of themselves in consideration of a 
large sum of money owing to them : In re 
brey mouth Point Elizabeth Railway and 
Coal Co. Ltd. (81). They cannot vote on 
an issue of debenture to secure an over- 
draft account with the benk which was 
guarenteed by themselves personally : 
Viciors, Lid. v. Linggard (32). A director 
cannot vote on an allotment of shares to 
himself: In Re Hormusji A. Wadia (33). 
The reason in all these cases is that the 
company is entitled to the unbiassed 
judgment of its directorson matters affect- 
ing the interests of the company. As 
pointed out by the Vice-Chancellor in 
Benson v. Heathorn (34), the company his 
a right to the entire services of its direc- 
tors, a rigat to the voice of every direc- 
tor, end a right to his advice in giving 
his opinion on matters which are brought 
before the Board for consideraticn.- Bec- 
tion 91-B,° Companies Act, enforces a, statu- 
tory prohibition which is somewhat strin- 
gent, end it was pointed out in ergument 
in Guntur Cotion Jute and Paper Mills Co., 
Lid. v. Venkatachalapait (35) at p. 128* 
that the case to which it should be ap- 
plied must fall strictly within its pur- 
view. 

The liquidator contends that the reso- 
lution of February 23, 1928, is invalid, be- 
cause the directors of Pratts were not com- 
petent to vote on a resolution for exe- 
cuting the deed, having regard to their 
common interest in M. T.s and that the 
Sassoons had notice, actual or- contructive, 
of the facts going to invalidate the reso- 
lution. The five directors of Pratts, who 
were present at the meeting of Febru- 
ary 23, and voted on the resolution of 
ö P. M., passed exactly the same resolution 
as directors of M. T.s in the same building 
at 9-19 P. m. Moreover, the directors of 
Pratts were interested in M. T.s either as 
share-holders or as directors of M. Ts. 
One of the directors of Pratts was Mr. A. 


(32) (1927) 1 Ch. 323; 96 LJ Ch. 132: 
136 TIN 476. 2. 132; 70S J 1197; 


(32) 23 Bom. L. R 1104; 64 Ind, Cas, 933; A IR 1991 
Bom. 372. > 
(35) 37 CAWN 136; 130 a 
35) -N 126; 139 Ind. Cas, 556; AIR 
P C244; Ind. Rul. (1932) P O 287, 9 O wW N oT, 
36 L W 518; (1932) MW N 1095: 68 M LJ 857: 
87 O W N 126; 56 C L 460; 35 Bom 'L R107 PO 
* Page of 37 O W N.—(Hd_] 
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J. Raymond, who was also the managing. 
directors of the Sassoons. Under a reso- 


lution of the Sassoons of February 3, 
1921, he was empowered to exercise the ` 


‘full powers of the entire Bord of Direc- 


tors of the Sassoons, and according to 
the evidence given in thes2 proceedings ~ 
py the head accountant of the Sassoons, 
he was in charge of the business of tLe 
Sassoons as managing director from its 
inception. ‘There was no doubt e com- 
mon Board between M. T.s and Pratts, 
also a common secretary and a common 
management. It was argued on behalf of 
the liquidator that there was no indepen- 


‘dent. person present to vole on the reso- ` 


lution giving the security of Pratts pro- 
perty to the Sassoons, end that ell the 
directors were, therefore, disqualified to 
vote. There wes. no quorum competent to ` 
transact business, end, therefore, the reso- 
lution was invalid, and the deed executed 
in pursuance thereof was a nullity. 


On the other hend Counsel for the 
Sassoons ergued that the question of t:e 
disqualification of the directors of Pratts 
the question whether the meeting wes 
properly called, the question whether there 
was a proper end competent quorum quali- 
fied to vote on the resolution, are all 
matters of internal or in-door management 
of the company, end do not affect the 
validity of the contract or transaction so 
far as outsiders are concerned, under the 
ruling in Royal British Bank v. Tarquand ? 
(1), and a company is bound by its own 
resolution. A person dealing with limited 
liability companies is deemed to have 
notice of its memorandum and articles of 
association, but he is not bound to in- 
quire into the internal management, and 
will not be affected by any irregularity 
of which he has had no notice. He has a 
right to assume that nothing has been, 
done or permitted to be done which is 
not permitted by the memorandum and 
articles of association or by the statute 
incorporating the company ` itself. But 
actual or constructive notice of any irre- 
gularity prevents a third person contracting 
with the company from obtaining the protec- 
tion of the rule in Royal Briwsh Bank v. 
Tarquand namely, that all matters of internal 
or in-door management must be’ deemed 
by outsiders to have been duly and properly 
complied with. Such notice, as I have said, 
may be actual or constructive. If the oul- 
side party is put on inquiry by reason of 
the circumstances under which the transac 
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tion wes put through, or by the nature of 
the transaction itself, or by any other 
surrounding circumstances, and disregards 
the facts which put him on inquiry əs to 
the irregularity, he cannot get the benefit of 
the rule. 

The. question, therefore, in this case is 
woether the Sassoons had notice of the ir- 
regularity, that is, notice of the disqualifica- 
tion of the directors of Pratts to vote on 
the resolution, under the terms of s. 91-B 
of the Act. Mr. A. J. Raymond was a 
common director of all the three companies 
but it was said that he was present at the 
meeting of February 23, 1928, in his 
capacity as director of Pratts only, and that 
he was not bound to communicate his know- 
ledge of any irregularity derived in that 
capacity to the Sessoons. It has been laid 
down in numerous cases that the knowledge 
of the common officer of two companies is 
not necessarily the knowledge of both the 
companies, and Counsel contended that 
it did not follow that the Sassoons therefore 
had notice'of every fact that happened to 
be known to Mr. A. J. Raymond: In re 
Hampshire Land Co. (24), In re Marseilles 
Extension Railway Co. Ex parte . Credit 
Foncier and Mobilier of Enaland (28,) But 
in J.C. Houghton & Co. v. Nothared Lowe 
and Wills (30), Viscount Dunedin points 
out at p.14 thatit may be assumed that 
the knowledge of directors is in ordi- 
nery circumstamces the knowledge of the 
company, and Viscount Sumner points 
outin the same case at p.. 19 that what 
a director ` knows or ought in the course 
of his duty to know may be the knowledge 
of the company, fór it may be deemed to 
have been duly used so as to lead to the 
action, which a fully informed corporation 
would proceed to take on the strêngih of 
it. The position of Mr. A. J. Raymond when 
he sat as a director of Pratts on February 
23, 1928, is of importance in this connec- 
tion. The Sessions were vitally concerned 
in the equitable mortgage which Pratts 
were to give to them. There was previous 
crrespondence between the ‘companies 
about it. Mr. Raymond was not merely a 
common director, but he was also present 
there as manager of the business of the 
Sassoons, and this certainly was a business 
transaction, not of Mr: A. J. Raymond, 
personally, but of the Sassoons. He knew 
or must be, presumed to have known that 
there was. a common board of Pratts and 
M. T.s, though he. may not have appreci- 
ated the legal significance of that fact nor 
thought it his duty to communicate to the 
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‘communicating it. 
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Sassoons. There were other circumstances 
surrounding the transaction which wera 
sufficient to suggest further inquiry. 

The two resolutions passed on the same 
day are mentioned under the seals of M T.s 
ənd Pratts which were affixed to the 
dead itself. The learned Judge in the 
if this trans- 
action could have been put through by two 
documents, it might as well have been 
put through by one, and there was noth- 
ing unusual im its nature as a business 
transaction. The form may not be unusual, 
but the question isnot one merely of form. 
A transaction which may be effected by 
two documents may well be effected by 
one, but the doubt asto the validity of 
the transaction as embodied either in one 
document or two documents will still re- 
main under the circumstances which I have 
referred to before. In my opinion ib was 
Mr. Raymonds’s duty as manager of Ses- 
soons for all business purposes to act not 
merely for the purposes of receiving in- 
formation but also for the purpose of 
It is really dificult to 
believe that there was a situation on Febru- 
ary 23, when it could be said that Mr. Ray- 


‘mond had notice only as a director of Pratts 


and had no notice es managing director 


‘of the Sassoons and as manager of their 


business. The Sasson also were bound to 
inquire into the title to their mortgage, 
and the title to the mortgage was based 
upon the validity of the resolution. There 


‘wis no independent board, and no meeting 


of the share-holders was called to ratify 
the transaction. Therefore, under all the 
circumstances, the Court can impute know- 
ledge of the irregularity to Sassoons. 
Counsel for the liquidator also relied on s. 
87, Companies Act, under which the list 


of directors filed with the Registrar is open 


to inspection, but if was pointed out in 
Pudumjee & Co. v. Moos (27), thet notwith- 
standing s. 87 the appointment of clirectors 
was stil 2 matter of the internal 
management of the comp ny, and on outsider 
could not ba expected also to search the 
register for the list of directors. 

I donot agree with counsel for the Sas- 
soons that the transaction was ratified by all 
the share-holders of Pratts by ag¢quiescence. 
There can be a ratification either with full 
knowledge of the transaction or with the 
intention to adopt the transaction under any 
circumstances. It cannot be said that Mr. 
E. E. Dinshaw, and two others who were 
joint holders of preference shares on behalf 
of the Gwalior State had full knowledge of 
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all the circumstances attending the trans- 
action or were put upon inquiry. It was 
argued that if he had not the knowledge, 
he had the means of knowledge. But a 
person can only be puton inquiry if there 
are facts communicated to him which may 
Jead to a further inquiry. He was not put 
on inquiry merely as a share-holder. Refer- 
ence wes made to two letters of February 28, 
and March 3, 1928, written to him by H. M. 
Mehta & Co., the managing agents on behalf 
of Pratts. There was no reply to either of 
them; but from that it cannot be inferred 
that he manifested an intention to adopt 
the transaction. In my opinion the letter 
are not sufficient evidence on wnich any 
Court can base a finding of standing by or 
acquiescence onthe part of Mr. F. E. 
Dinshaw. 

The claim of the Sassoons is based on the 
deeds. The deeds not being valid and 
binding for the reasons above stated, they 
cannot have any. claim either as secured or 
unsecured creditors, for the debt as well as 
the security are created by the deed of 1928, 
This brings me to the claim of M. T.s which 
is really en alternative cleim. Itis stated 
in para. 7 of the affidev.t of Mr. J. M. 
Taleyarkhan, dated July 7, 1933, that in the 
event of the claimof Messrs. E. D. Sassoon 
& Co, Ltd., being admitted, M. T.s will 
not claim the emount over again. Article 
73 of Table A has already been referred to 
and I need not recite it again. It fixes the 
directors’ limit of borrowing at five lacs. 
It was, however, argued thet borrowings by 
Pratts were far in excess of the limit of five 
lacs, but in my opinion there isno ground 
for essuming that the claim now made, 
which is below the limit, represents the bal- 
ance of unauthorized borrowings. It was 
further argued that the Pratts should not, 
in any event, be charged with interest on 
that portion of the claim which may repre- 
sent interest on their unauthorized borrow- 
ings. That contention, however, was never 
put forward in the Court below. It has not 
been mentioned in the judgment. It is not 


taken in the memorandum of appeal. Even ` 


in the affidavit of the liquidator himself of 
July 13, ell that is stated is as follows - 


“The petitioners contend, and I am advised with 
reason, that as the payments made by the company 
from time to time to M. T., Ltd., in liquidation of the 
account would discnarge the borrowings from M. T 
Ltd., in order of time, the ultimate balance left unpaid 
rə; resents ths final borrowir gs, and therefore toe 
balance shown as ncw due inthe acecunt ciM, T 
Ltd., represents the last borrowings by the mangge. 
ment of M, T., Ltd., in excess of the powers of the 
board of directois to borrow, and therefore represent 
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unauthorized and ultra vires borrowings by which 
the company is not bound. 

Tae claim of M. T.s was disputed on prin- 
ciple, and not in respect of the quantum, 
in the course of the hearing, and no one 
contended in the Court below that an ac- 
count should be tuken of what was due to 
M. T.s in respect of their claim. The 
account of the Sassoonsin the ledgers of 
M. T.s and the account of Pratts in the 
ledgers of M. T.s were put in, and their 
correctness wes admitted. Counsel for the 
liquidator argued that all that was meant 
accounts 
were not to be formally proved. If that 
was so, the note taken by the learned Judge 
wouldnot have been in that form. The ac- 
counts would only have been putin by con- 
sent without proof. I therefore hold that 
the liquidator is not now entitled to have 
any account taken of the sum due to M. T.s 
in respect of their claim. The claim is within 
the authorized limit. The moneys were 
borrowed and used according to the balance- 
sheets of Pratts for their business. There 
was, therefore, an implied promise by the 
Pratts to repay all that had gone into their 
coffers. In my opinion no account should 
now be ordered, end the eccount of the 
claim should be teken as correct. It has 
been he'd that an account for money had 
end received cannot lie in the case of an 
ultra vires borrowing : Sinclair v. Brougham 
(3). But the emount claimed by M. T.s is 
within the limit, end Pralis are bound to 
repay the sum. For these reascnsI agree 
with the conciusion that tke claim of the 
Sassoons should be rejected, and the claim 
of M. T.s allowed. In the result the appeal 
would be allowed so far as the claim of the 
Sassoons ‘is concerned, end dismissed so 
far as the claim of M. T.sis concerned. I 
agree with the order for cosis made by 
the Chief Justice. D 

N. Order accordingiy. 
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OUDH CHIEF COURT 
Civil Revision Application No. 151 of 1934 
January 22, 1936 
SRIVASTAVA AND. NANAVUTTY, JJ. ; 
Mr. G. A. HEVEN—Derenpant—APPLICANT 
VETSUS 
SULTAN KHAN—PLaINTIFF—OPPOSITE . 


PARTY. 

Provincial Small Cause Courts Act (IX of 1887), 
s. 23— Findings by lower Court regarding genuineness 
of signature— Whether one of fact—Revision, tf les 
—Stamp Act (IT of 1899), s. 12 (3)— Signature across 
the stamp—No date on it—Whether effective 
cancellation; 
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The object of cancellation of adhesive stamps 
affixed to instruments is to prevent the same stamps 
from being used more than once. Where therefore 
the signature of the executant runs across the whole 
of the stamp this constitutes an effective cancellation 
of the stamp. The fact-that there is no date put on 
it does not show that it is not properly cancelled. 

The finding regarding the genuineness of signature 
arrived at by the lower Court by taking into 
consideration the evidence ofthe hand-writing ex- 
pert is clearly one of fact based on due consideration 
of the evidence both direct and circumstantial, and 
1s not open to challenge in revision. 

C. R. App. against the order of the Judge, 
Small Cause Court, Lucknow, dated De- 
cember 8, 1934. 

Messrs. Ghulam Hasan and S. Muhammad 
Husain, for the Applicant. 

Mr. S. N. Roy, for the Opposite Party. 


Judgment.—This is a defendants’ appli- 
cation under s. 25 of the Small Cause Courts 
Act. The suit which has given rise to this ap- 
plication was based on a pro-note, dated 
December 9, 1932. The defendant denied 
the genuineness of the pro-note and of the 
receipt accompanying it. The lower Court 
relying on the evidence of one of the 
attesting witnesses to the ‘receipt who 
claimed to be an eye-witness to the sign- 
ing of the pro-note by the defendant and 
the evidence of a hand-writing expert, 
found that the signatures on the pro-note 
and the receipt were genuine end that 
the pro-note in suit had been duly executed 
by the defendant. 


It has been contended by the learned 
Counsel for the defendant that the expert 
had overlooked the fact that the spelling 
in the signature put on the pro-note is 
different from the usual spelling of his 
name by the defendant. This is not co:- 
rect. The expert has referred to this 
variation in the spelling of the signatures 
and the matter has also been considered 
by the lower Court. The finding arrived 
at by the lower Court is clearly one of 
fact based on due consideration of the 
evidence both direct and circumstantial, 
and is not open to challenge in revision. 

It has also been argued that the stamp 
affixed to the pro-note has not been properly 
cancelled inasmuch as no date has been put 
on il. We find ourselves unable to accede to 
this argument. The object of cancellation 
of adhesive stamps affixed to instruments 
is to prevent the same stamps from: being 
used more than once. In the present case, 
the signature of the executant runs across 
the whole of the stamp. We have no 
doubi that the way in which the signature 
has been put constitutes ən effective 
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cancellation of the stamp. Stress has been 
laid on the provision of s.12 (3) of the 
Indian Stamp Act. The general rule has 
been laid down in s. 12 (2) (a) 
to the effect that adhesive stamp, when 
affixed to any instrument chargeable with 
duty, should be cancelled “so that it can- 
not be used again”. As already stated, 
this provision hss, in our opinion, been 
səlisfactorily complied in the case. Sub- 
s.3 of the section lays down that the 
person required to cancel an adhesive stamp 
may cancel-it by writing on or across the 
stamp his name or initials or the name or 
initials of his firm with the true date of 
his so writing, or in any other effectual 
manner. The terms of this sub-section 
clearly show that it is not intended to 
lay down any special manner which 
must be rigidly followed in every Case. 
We must accordingly overrule this conten- 
tion also. l 

The result, therefore, is that the appli- 
cation fails and is dismissed with costs. 

D. Application dismissed. 





LAHORE HIGH COURT 
Civil Miscellaneous Appeal No. 610 of 1935 
October 10, 1935 
AGJA Hatpar, J. 
MUNI LAL AND OTIERS—APPELLANTS 


VETSUS 
BARI DOAB BANK, Lro., HOSHIARPUR— 
RESPONDENT 

Provincial Insolvency Act (V of 1920), 5. 6 (d)— 
Intention —Inference from circumstances — Person 
carrying on business extensively, closing place of 
business and leaving locality in unaccountable manner 
— Whether indicates intention to defeat or delay 
creditors. 

The question of intention is alwaysa difficult one 
for Courts to decide and direct evidence in proof of 
intention is well nigh impossible. Intention is a 
question of fact and has to be inferred from the facts 
and circumstances ofeach case. Where the debtors 
have been carrying on at one time a fairly extensive 
business, for them to close their place of business 
and leaving the locality in an unaccountable manner 
and taking residence withinthe territories of a 
Native State are clear indications of an intention to 
defeat or delay creditors within the meaning of 
s. 6 (d), Provincial Insolvency Act. TT 

C. Misc. A. from an order of the District 
Judge, Hoshiarpur, dated January 29, 1935. 

Mr. Qabul Chand, for the Appellant. 

Mr. Achhru Ram, for the Respondent. 


Judgment.—A petition was made origi- 
nally by by the Bari Doab Bank, Limited 
Hoshiarpur, against Muni Lal and other’ 
for their adjudication as insolvents. Thers 
were other creditors who wore impleadee 


152 


| 85 parties in that "application. The Bank: 
entered into a compromise with the debtors 
end obtained ‘a transfer of some house pro- 
perty in their favour. They did not press 
the application. Other creditors, however, 
applied to carry on the insolvency proceed- 
ings against the debtors. A number of points 
were raised and formed the subject-matter 
of a long bead-roll of issues. The District 
Judge recorded findings on these issues and 
came'to the conclusion that the petitioning 
creditors had made outa case for an order 
of adjudication. He, therefore, allowed the 
application and made an order of adju- 
dication and passed other incidental or- 
ders. The debtors have come up to this 
Court in appeal and their learned Counsel 
_ has challenged the findings of the Court 


below on issue 1 (v) and (vi). His agrument - 


is that, having regard to the evidence on 


` the record, there was no proof of any intent - 


to defeat or delay the creditors within the 
meaning of s. 6 (d) (az) and (iit), Provincial 
Insolvency Act. 

The question of intention is always a 
difficult one for Courts to decide and direct 
evidence in proof of intention is well nigh 
impossible. Intention isa question of fact 
“and has to be inferred from the facls and 
circumstances of each case. The debtors 
appear to have been carrying on at one 
time a fairly extensive business. For such 
peop-e to close their place of business snd 
leaving the locality in sn unac3ounteb'e 
menner and taking residence within the 
territories of a Native State are clear indi- 
cations of an intention to defeat or delay 
creditors within the meaning of s. 6 (d), Pro 
vincial Insolvency Act. No other point has 
been argued by the learned Counsel for 
the appellanis. Tne appz2al, therefore, fai's 
and is dismissed with costs. 

N. Appeal dismissed. 
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OUDH CHIEF COURT 
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Shaikh ABDUL GHAFFAR AND ANOTJER 
—DsFrENDANTS—RgsPoNDENTS 
Contribution Decree for costs against two 
judyment-debtors—One executing mortgage in favour 
of decree-holder in satisfaction of decree —Claim 
for contribution, whether arises - Contract Act (IX of 


* 


1872), s. 69. : 
Where a decree for costs is passed against two 
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judgment-debtors and one‘of-them satisfies the 
decree by executing a simple mortgage bond in 
favour of the decree-holder, that fact- does not give 
him a right to contribution as against the other 
judgment-debtor, the reason being that the plaintiff 
is not actually out of pocket and does nothing more 
than convert his former liability into another 
liability under a simple mortgage bond, and 
consequently his suit brought against the other 
judgment-debtor for contribution is premature. 

[Case-law discussed.] À 

5.0. A. against the decree :of the Addi- 
tional Sub-Judge of Gonda, dated October 
23, 1930. 

Mr. Mohammad 


Hyder 


Ayub, for the Appel- 


lant. 


Mr. for the 


dents. 


Husain, Respon- 


Judgment.—This isa plaintiff's appeal 
against an -ppellate judgment and decree of 
the Court of the Subordinate Judge of Gonda 
upholding the judgment and decree of the 
Munsif of Utraula in the District of 
Gonda. 

The facts out of which this second appeal 
arises are briefly es follows:— 

Under a sale deed, dated April 22, 1925, 
one Asaf-ud-daula Khan purchased some 


_lend situate in village Gaur in the District 


of Gonda for Rs. 30,000. The plaintiff 
Raghuber Dayel and the defendants of 
the present suit, Shaikh Abdul G: ffer and 
Munawar Khan, sought to pre-empt the 
sale and they filed a suit in the Court of 
the Subordinate Judge of Gonda against 
Asaf-ud-dauia Khan. The suit was decreed 
by the trial Cours and pre-emption was 
allowed on p2yment of Rs. 15,000 only. 


‘This decree was set aside on appeal hy 


this Court and the plaintiffs were held 
entitled to pre-empt on payment of Rs. 30,000 


‘and it was further ordered that in default 


of payment of this sum, the suit of the 
plaintiffs would stand dismissed and they 
would be liable to pay Rs. 935-3-0 as costs 
to Asaf-ud-daula Khan. The pre-emption 
money was not paid on the due date and 
the suit for pre-emption wes, therefore, 
dismissed and the plaintiff Raghubar 
Dayal paid off the amount due to Asaf- 
ul-daula Khan as costs by executing a 
simple deed of mortgage on March 16, 
1929, for Rs. 890-11-0. Tt is alleged that 
defendant No. 2 Munawar Khan had paid 
off his share and so plaintiff now sues to 
recover Rs. 663-8-0 principal and Rs. 632-3-0 
25 Interest thereon against defendant No. 1 
alone, 

The defence of the defendant No. 1 


was that the execution of this mortgege 
deed was no payment such as would en- 
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title the plaintiff to bring a suit for 
” contribution against him. 

The learned Munsif framed the foilowing 
four issues: 

(1) Has plaintiff fully paid off the 
costs of the pre-emption suit as 
claimed in para. 5 of the plaint ? 

(2) If so, was it nota payment in the 
circumstances of the case as is 
contended by the defendant No. 1 ? 

(3) Has the plaintiff refused -to pay off 
his share of the pre-emption money 
as is alleged by defendant No. 1? 

(4) To what relief, if any, is the 
plaintiff entitled? 

The learned Munsif decided the first two 
- issues in the affirmative and the third 
issue in the nega ive and his finding on 
the 4th issue was that the plaintiff was 
entitled to a decree-for Rs. 663-8-0, with 
interest at the rate of 25 per cent. per 
-annum from the date of the execution of 
the mortgage deed tillthe institution of 
. the present suit and future interest till 
the date cf realisation at 6 per cent. per 
- annum against the defendant No. | alon-. 
Defendant No. 1, Shaikh Abdul Ghaffar, 
' appealed against the judgment and decree 
of the Munsif to the Court of the Addi- 
tional Subordinate Judge of Gonda and 
the learned Judge of the lower Appellate 
Court held thet the plaintiff's suit wes 
premature and, therefore, he reversed the 
decree of the trial Court and dismissed 
‘the plaintiff's suit with costs of both 
Courts. 

Dissatisfied with the judgment of the 
lower Appellate Court, the plaintiff has 
come up in second appeal, and the sole 
- point for determination is whether the 
~ suit of the plaintiff is premature or not. 
This depends upon the finding on issue 
“No. 2, which is the main issue in tnis 
case. Ifthe mode cf payment of the amount 


“due from the plaintiff and defendant No. 1 


to Asaf-ud-daula Khan adopted by the 
- plaintiff be taken to result in his being 
out of pocket to the extent of the amount 
entered in the simple mortgage deed in 
suit, then his suit must stand decreed, 
otherwise it will hayeto be dismissed. As 
‘pointed out by Bannerjiin his Law of Gon- 
tribution in British India (Second Edition, 
1931, page 8). 

“Contribution is no doubt, a sort of reimburse- 
ment, but the word is often loosely used to incude 
- cases of reimbursement which do not really fall 
within the definition of contribution. In a case of 
contribution there is mutuality and joint liability; 
but in other cases of reimbursement it is not so. 
In a suit for contribution the plaintiff alleges that 
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he and the defendants were jointly liable to meet 


- a specified demand, that he has been obliged to 


satisfy the demand by a payment in excess of hig 
legitimate share and that consequently he is en- 
titled to call upon his co-sharersa to contribute to 
the payment of this money,” 


Section 69 of the Indisn Contract Act 


. runs as follows:— 


“A person who is interested in the payment of 
money which another is bound by law to pay, and 
who therefore pays it, is entitled to be reimbursed 
by the other.” ` 


The question for determination, there- 


. fore, in the present case is whether the 


plaintiff həs been out of pocket by exe- 
cuting the mortgage deed and hes ac- 
tually paid off the emount due from him 
and defendant No. 1 joinily to Asaf-ud- 
daula Khan by executing the simple 
mortgage deed of March 16, 1929. The ear- 
liest reported cease on the subject is to be 
found in Troyluckho Nati Roy v. Kashee 
Naih Roy, 14 W. R. 458 (1). The facts 
of this cease were as follows :— 

Plaintiffs and defendants Nos. 1 and 2 
borrowed a sum of money from defen- 
dant No. 4, under a bond by which they 
mede themselves jointly liable. On the 
expiration of the s‘ipuleted time for re- 
demption, the plaintiffs alone executed a 
second bond in favour of the defendant 
No. 4, and e part of the proceeds of this 
bond having been epplied to the liquid:- 
first bond, 
the residue was paid to-them in essh. 
They then sued defendenis Nos. 1 and 
2 for contribution. It was held in these 
circumstances that thse first bond hed 
been legally paid off, and the plaintiffs 
were entitled to sue defendants Nos, 1 
and 2 for contribution. It is to be no‘ed 
that in this decision a pərt of the pro- 
ceeds of the second bond had heen act- 
ually applied to the liquidation of the debt 
due underthe first bond, end the residue 
was actually paid by the plaintiffs in exch. 
In Raghubar Raiv. Jaij Raj, I. L. R. 34 
All. p. 429 (2), the facts were that on a 
sale of immovable property the vendees 
covenanted with the vendors to pay a 


‘certain sum of money on account of a 


mortgage debt due by the vendors. They 
did not pay in eeccordance with the co- 
venant, end the mortgagee thereupon 
brought a suit upon the mortgage deed 
It wes held on a 
suit by the vendors for compensation for 
breach of the covenant, that it was not 
necessary that the vendors should have 
suffered any loss before they could bring 

(1) 14 W R 458. 

(2) 34 A 429; 14 Ind, Cas, 244; 9 A LJ 534. 
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their suit; and that as no time was speci- 
fied in the sale deed for the payment 
of the mortgage money, limitation began 
to run from the date of the execution of 
the deed. 

In Putti Narayana Murthi Ayyar vx. 
Marimuthu Pillai, I. L. R. 26 Mad. p. 322 
(3), the facts were as follows: Two persons 
jointly executed a negotiable promissory 
note payable to S. for Rs. 1,000, each receiv- 
ing Rs. 500, out of the consideration. S. 
subsequently sued them on the note and 
obtained a decree against them jointly for 
Rs. 1,480, being the emount due on the 
promissory note, costs, etc. That decree 
was executed as against one of them 
namely, the present plaintiff, who gave S 
another pro-note in which 2 third party 
joined for the whole amount due under the 
decree, namely Rs. 1,480, end obtained a 
receipt which showed that the last-men- 
tioned pro-note was accepted by S as 
payment of the amount due under the 
decree, This note had not, on the date of 
the suit, been paid. Plaintiff then sued 
the other joint maker of the original pro- 
note for contribution. It was held that in 
these circumstances, the plaintiff hd no 
cause of action at the date of the suit and 
his suit was accordingly dismissed. In 
Saunasi Chetii v. Arunachala Chetti, à. 
1. R. 1927 Mad. p. 1137 (4), it was held 
thet where a decree wes passed against 
two judgment-deb‘tors and one of them 
satisfied the decree by executing a pro- 
note in favour cf the decree-holder, that 
that fact did not give him a right to 
contribution as against the other judgment- 
debtor. 

Coming now to the cases of our own 
Court, we find that in Bhabhut v. Gur 
Das, 30. W. N. p. 968 (9), it was held 
by a Bench of two learned Judges of 
this Court that a mortgagor had no cause 
of action for basing his contribution suit 
against’ a co-mortgagor on the ground Of 
his having executed a bond in favour of 
ihe intended payee, and that the mere ex- 
ecution of a bond was not a payment for 
which contribution could be claimed. In 
Jagannath Kuar v. Sheo Singh, 19 O. C 
p. 44 (6), it was held by Mr. Justice Lind- 

ay when he was Judicial Commissioner 
of Oudh that the mere giving of a renewal 
security as distinguished from cash pay- 
ment by one of. the two debtors in dis- 

(3) 26 M 322. , 

(4) ATR 1927 Mad 1137; 99 Ind, Cas. 438; 38 ML 


T 100. 
(5) 3 O W N 968; 99 Ind, Cas. 271. 
(6) 19 O © 44; 39 Ind, Cas, 439; 80Ld !11. 
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charge of a debt for which two persons 
were jointly lisble did not give the plaintuf 
a cause of action for a contribution suit 
as against the other debtor and in this 
case two English decisions, namely, Maz- 
well y. Jameson, 108 Eng. R. p. 286 (7), 
and Taylor v. Higgins, 102 Eng. R. p. 562 
(8), were cited. 

In Muhammad Ramzan Ali Khan v. 
Muhammad Nasir Khan, 19 O. ©. 347 (9), 
it was held that where the plaintiff who 
was one of several joint executants of a 
imple deed, on the basis of which 2 decree 
had been passed egainsl him, had satisfied 
the decree by executing a deed of usu- 
fructuary mortagage in favour of the de- 
cree-holder and had brought a suit for 
contribution against the joint executants 
of the deed, that in such acase the suit 
was maintainable and that the principle 
of Maxwell v. Jameson, 103 Eng. 
Rep. 286 (7), relied on in Ja- 
gannath Kuar y. Sheo Singh, 19 O. C., 
p. 44 (6), would not apply toa case such 
as this where the plaintiff had executed.a 
deed of usufructuary mortgage and had 
assigned valuable property to the creditor 
in order thet the profits might be enjoyed 
in lieu of interest and thet the property 
might be held ss security for the payment 
of the debt end that in Maxwell y. Ja- 


meson, 106 Eng. Rep. 286 (7), the 
plaintiffs həd __ satisfied the debt 
by merely giving the creditor &n- 


other premise to pay end had parted with 
nothng and had done nothing more than 
undertaken a fresh obligation. It seems to 
us that the principle underlying these 
decisions reported in Jagannath Kuer v. 
Sheo Singh, 19 0. C., p. 44 (6), and Mar- 
well v. Jameson, 106 Eng. Rep. 286 (7), are 
applic2ble to the facts of the present case. 

After a careful consideration of the rulings 
cited before us end the arguments ad- 
learned Counsel of both 
arties, we are of opinion that the decision 
arrived at by the lower Appellate Court is 
e-rrect and that in the present case as 
the plaintiff has not been aciually out 
of pocket and has done nothing more 
than convert his former liability into an- 
other liability under a simple mortgage 
bond, his suit for contribution against 
defendant No. 1 in the present case is 
premature. As pointed out by the learned 
Additionel Subordinate Judge, the princi- 
ple underlying the ruling reported in 
(7) 106 E R 286; 2 Barn & Ald 51. 


(8) 102 E R 562; 3 East 169. 
(9)19 O C 347; 36 Ind. Cas 774. 
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Jagannath Kuar v. Sheo Singh, 19 O. C, 
p. 44 (6), and the two English cases cited 
therein would not apply to a case such 
as this where the plaintiff had merely exe- 
cuted a simple mortgage which stands, 
- for the purpose of such a suit on no better 
footing than a simple bond and ihe mort- 
gagee has up till now got nothing and 
the mortgagor has not parted with any- 
thine. We, therefore, agree with the lower 
Appellate Court in holding that the pay- 
ment made by the plaintif by way of 
executing the mortgaged deed (Ex. 6) is 
not such a payment as would entitle him 
to bring a suit for contribution against def- 
endant No. 1, unless and until the mortgagor 
redeems the mortgage by paying up the mort- 
gage money or the property is sold by the 
mortgagee in satisfaction of the mortgage. 
Neither of these things has happened up 
till now and, therefore, the plaintiff’s suit 
has been rightly held to be premature and 
on that ground has been rightly dis- 
missed by the learned Additional Sub- 
ordinate Judge. 

We see no reason to interfere with the 
judgment of the lower Appellate Court and 
we accordingly for the reasons given above, 
dismiss this appeal with costs. 


D. Appeal dismissed. 
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. PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Appeal No. 91-24 of 1935 

June 27, 1935 

MIDDLETON, J. O. AND ALMOND, A. J. C. 

BISHAN DAS AND ANOTHER-—P LAINTIFES 
—APPELLANTS 

VETSUS 


NAND RAM—LEFENDANT— RESPONDENT 

Transfer of Property Act (IV of 1882), ss. 58, 67— 
Mortgage—Nature of mortgage, how determined— 
Usujructuary mortgage, essentials — Held, mortgage 
was usufructuary—Costs— Discretion of Court— Costs 
should follow result—Mere existence of conflict of 
judicial opinion on points raised— Whether precludes 
successful litigant from obtaining costs. 

In all cases it is the intention of the parties as ex 
pressed inthe contract that should be considered, 
it is the intention of the parties which determines 
the nature of the mortgage, whilst the incidents of 
mortgages of various kinds, whien are laid down in 
s. 67, Transfer of Property Act, appear to. be normal 
incidents that may be deemed to be included in tne 
intentions of the parties where there is no indication 
to the contrary, The words ins. 58 “where the mort- 
gagor binds himself to repay the mortgage money” 
occur cnly in the definitions of simple mortgages and 
English mortgages and not in the definitions of 
mortgages by conditional sales and ustfructuary 
moitgages. Wherever a mortgagor binds himself to 
repay the mortgage money, the mortgage cannot fall 
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within the definition of a usutructuary mortgage. 
Tne primary feature of a usufractuary mortgage is 
the possession of the property by the mortgagee with 
right to retain the usufruct. | 

à deed of mortgage was in the sum of Rs. 1,009 
and was with possession, the mortgagee was 
entitled to retain undisturbed possession for 15 years, 
and at the expiry of this period the mortgagor could 
redeem for the sum of Rs. 1,000 plus the cost of any 
repairs or improvements made by the mortgagee. 
There was a further provision that if the mortgagor 
did not exercise hisright toredeem during the 16th 
year, he would'have to pay interest at 12 annas per 
cent, per mensem on the frincipalsum from the date of 
mortgage upto the date of redemption, in addition 
to repaying the prinsipal and the costs of improve- 
ments ; KENE 

Hela, thatthe primary terms being in the nature 
of those which, according to s. 58, Transfer of Pro- 
perty Act, are normal terms of usufructuary mortgage 
and the terms being silent as to any right of the mort- 
gagee to seek foreclosure or sale, the Court was entitl- 
ed to tura to s, 67 to discover what terms may he im- 
plied, and that the mortgages could have no remedy 
by sale or foreclosure. Madho Raiv. Ghulam Mohi- 
ud-din (8), relied on, Gopal Singh v. Ismail (4), 
not followed. 

[Case-law discussed | | 

Orders as to costs are discretionary, but the dis- 
cretion should be exercised in a judicial manner and 
the normal rule is that costs follow the result. The 
existence of conflict of judicial opinion on the points 
raised should not preclude a litigant from obtaining 
costs when successful. 

©. A. frcm en order cf the Third Addi- 
tional Judge, Peshawar, dated February 15, 
1938. 

Messrs. S. Raja Singh, K. Abdul Wahab 
end L. Asa Nand, for the Appellents. 

Mr. Saaduddin Khan, for the Resp-n- 
cent. 

Judgment.—The. plsintiffs brought 
e suit in the Court of the Senior Sub-Judge, 
Hazara, for Rs. 2,770, principe! and interest, 
on the basis of a mortgage-deed dated 
May 31,1916. Execution was duly proved 
end the deed shows thet the mortgage wes 
In the sum of Rs. 1,000 and was with posses- 
Sion, that tle mortgagee wes entitled to 
retain undisturbed pcssession for 15 years, 
end that et the expiry of this period tke 
mortgagor could redeem for the sum of 
Rs. 1,000 plus the cost of eny repairs or 
improvements made by the mortgugee. 
There was s further provision that if tLe 
morigagor did not exercise his right to 
redeem during the 16th year, he would have 
to pay interest at 12 ennas per cent P. M. cn 
the principal sum from the date of mortgage 
up to the date of redemption, in addition to 
repaying the principal end the costs of 
improvements. The amount cleimed in the 
plaint was made up as follows: 

Rs. 1,000 for principal, 

» 150 for repairs, 
» 1,618 for interest, end the balance 
for cost of notice, etc. 
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The trial Court found that Rs. 1,000 was 
“due as principal and Rs. 150 on account of 
rep3irs. As the 16th year həd already 
expired at the date of the suit, it allowed 
interest at the contract rate but only from 
June 1, 1932, up to date of institution end 
et 6 per cent P. M. from the date of institu- 
tion uptil realization.. The decree was 
granted in the usual form of a morlgage- 
decree, with the proviso that ifit were not 
realized in full by the sale of the mortgaged 
“property, the plaintiff would be entitled to 
' recover the balance from the other property 
and person of the defendant. On appeal 
before an Additional District Judge the 
decree was set aside and the plaintiffs’ suit 
wes dismissed on the ground that the mort- 
cage was a usufructuary mortgage and that 
the plaintiffs had no remedy by way of sale 
of the property or against the person or 
other property of the mortgagor. The 
plaintiffs come up in further appeal and 
there are only two points left in contest in 
this further appeal: (a) defendant's allega- 
‘tion that the ostensible morigage was in 
reelity a sale, and (b) that the mortgage was 
not usufructuary in character and that the 
mortgagee may recover as allowed in the 
trial Court. There were concurrent findings 
of the two Courts below that the transaction 
was not one of sale. The suit is based on a 
written deed which purports to bea mori- 
gage-deed in which the terms are express 
ani unambiguous, and we agree with the 
Couris below that the defendant is bound 
by the wording of the document which he 
executed. 

Counsel for the eppellant relied upon the 
contention that the mortgage in suit, in 
common with all other mortgages, contains 
an implied covenant by the mortgagor to 
pay his debt, and urged, that even if the 
mortgage is usufructuary in form, ib does 
imply such a covenant, thereby enabling the 
appellant to seek the reliefs which he 
claims. His use of the word “usufructuary” 
is unfortunate, as proviso (a) to s. 7, 
Transfer of Property Act, expressly provides 
thet no usufructuary mortgagee cen either 
institute a suit for foreclosure or a suit for 
sale. Counsel has referred to a number of 
judicial decisions which we note brieily 
below: 

The first is a Calcutta case reported as 
Pitambar Purkait v. Madhusudan Mandal, 
6 Ind. Gas. 153 (1). It merely lays down 
that if there is a covenant to psy, the mort- 
gagee may sue for sale. From that judg- 
iment we gather that the mortgagor had 

(1) 6 Ind. Cas, 153. ` 
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agreed to repay, s0 presumably the covenant 
relied upon was express and was not read 
into his mortgage by implication. The next 
case is reported as Jag Sahu v. Ram Sakhi 
Kuar (2). The terms of the mortgage, which 
was then under consideration, have not been 
produced anu hence we are unable to consi- 
He then quotes 
Kangaya Gurukal v. Kalimuthu (3). The 
mortgage-deed in that case. was one allowing 
the mortgagee to enjoy the usutruct for a 
At the expiration of the 
period the mortgagor undertook to repay, 
and there was a further condition that if he 
did not do so, he would be Hable to pay 
interest. That case is distinguished because 
there was a distinct, as apart from an 
implied promise to pay atthe expiration of 
the stipulated period. We are next referred 


“to a decision of this Court reported as Gopal 


Singh v. Ismail (4), in which it was laid down 
thet in every mortgeg? there is an implied 
promise to pay unless tuere is something to 
the contrary in the terms. The decision, 
which was that of a Single Judge, does not 
give the terms of the mortgage concerned 
and the same may be said of Gopi Kisanv. 
Mankuar (5), which is cited. Finally 
relianc3 is p'ased on a judgment of their 
Lordships of the Privy Gouncil in aè case 
atis'ng in Calcutta reported as Ram Narain 
Sing. v. Adindra Nath (6). Tt was therein 
held thet ths acceptance of a loan prima 
faci: implies a promise to repy and that 
the mere furnishing of security does not 
necessirily preclide ‘such promise, though it 
may be negatived by the nature and terms 
of the security. 

We om find nothing in any of these 
judgments except Gopal Singh v. Ismail 
(4) t support the learned Counsel's conten- 
tion that every mortgage implies a promise 
to pay and that, therefore, in every morigage 
there is a remedy against the mortgaged 
property. In Gopal Singh v. Ismail (A), the . 
nature of the mortgage contractis not given 
and hence the general universal principie 
appears to be ebiier. To accept that pro- 
position in face of s. 67, Transfer of 
Property Act would be equivalent to finding 
that there is no such thing as a usufructuary 

(2) A IR 1922 Pat, 167; 65 Ind. Cas. 666; 1 Pat. 350; 
3 PL T 332. 


(3) 27 M 526. 
Ne A1IR1935 Pesh. 10; 154 Ind. Cas. 426; 7 R Pesh. 


81. : 
a AIR 1924 Nag. 97; 78Ind. Cas. 239; 20 N LR 
4 


(6) ATR 1916 P C119; 38 Ind. Cas, 932; 441 A 87; 
44 0388; 21 ML T 12:15 4 LJ 107; (1917) M W N 
94; 32M LJ 39; 25 È L J 121; 210 WN 383; 19 
Bom. LR 1194 (PC), 
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mortgage. The lower Appellate Court relied 
upon adecision of a Bench of the Lahore 
Court, reported as Muhammad Abdulla v. 
Muhammad Yasin (7) and we mey note that 
that decision is particularly relevant in view 
of the fact thet the Transfer of Property 
Act does not apply in its terms in the 
Punjab in the same way es it does act 
apply in this Province. The mortgage 
under consideration in thet decision was one 
that contained very similar terms to thet 
which is now before us, amongst them an 
undertaking by the mortgagor that if he 
failed to pay within six months, he would be 
hable to pay interest for subsequent 
redemption in eddition to principal. The 
decision was based upon proviso (a) to s. 67, 
Transfer of Property Act, which proviso was 
inserted by an Amending Act of 1929. The 
judgment pointed out thet although 
decisions in the Punjeb are based upon 
general principtes and not upon the wording 
ofthe Transfer of Property Act, yet the 
general principles to be followed are those 
of the Act es emended. 

Learned Counsel for the appellant has 
completed his ergument by a suggestion 
that in a Province where decisions must he 
based on equity alone end not upon sub- 
stantive law, en amendment in substantive 
law applicable to other Provinces can have 
no effect. Learned Counsel for the respon- 
dent points out that ihe amendment of 1929 


did not import new principles. There had. 


been a divergence of judicial opinion as to 
the interpretation to be applied to the 
section 1n its previous form, and the amend- 
ment was introduced not to alter the law, 
but to make it more clear. We consider 
that he is right in this contention and hence 
the argument that amendments to the 
Transfer of Property Act should not be 
allowed to carry any weight in this Province 
falls tothe ground in respect of this parti- 
cular amendment. He then cites a decision 
of their Lordships of the Privy Goun- 
cil reported as Madho Rai v. Ghulam 
Mohiuddin 56 Ind. Cas. 717 (8). The 
mortgages, which were then under con- 
sideration, were very complicated, but 
the important point is that there was a 
period during which redemption was not 
allowed, and efter which the morgagors 
were able to redeem. Their Lordships 
pointed out that in all cases it was the 
intention of the parties as expressed in 


(7) A IR 1933 Lah.151; 141 Ind, Cas. 377; 34 P L 
R 245; Ind, Rul. (1933) Lah. 113. 


„ „(8) 56 Ind, Cas, 717; A I R 1919 PO121;15 NLR 
134 (PO), 
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the ccntract ihat should be considered 
and they upheld the decision of the lower 
Appellate Court disallowing the mortgagee 
frcm seeking the remedy by sale. Tre 
definitions of the mortgage end of Various 
types of mortgage given ins. 58, Transfer 
of Property Act, show at once that it is the 
intention of the parties which determines 
the nature of the mortgage, whilst the in- 
cidents of mortgages of various kinds, which 
are laid down ins. 67, appear to be normal 
incidents that may be deemed to be includ- 
ed in the intentions of the parties where 
there is no indication to the contrary. 
Referring to s. 58, it may be pointed oui 
that the words “where the mortgagor binds 
himself to re-pay the mortgage money” 
occur only in the definitions of simple mori- 
gages end English mortgages end not in the 
definitions of mortgages by conditional sales 
and usufructuary mortgages. It is clear that 
wherever a mortgagor binds himself to repay 
the mortgage money, the mortgage cannot 
fall within the definition of a usufractuary 
morigage. The primary feature of a usu- 
fructuary mortgage is the possession of 
the properiy by the mortgagee with rigat 
to retain the usufruct. 

Turning now to the mortgage between 
the parties, we find that the mortgagee 
was entitled to possession with a rignt to 
enjoy the usufruct and ihat for 15 years 
this usufruct was to take the place of in- 
terest. The condition regarding improve- 
ments is en extraneous one, which has no 
bearing upon the type of the mortgage. 
The further condition that after 16 years 
the mortgagor could not redeem except on 
paying interest from the date of the mort- 
gage is obviously a penal clause, and in 
view of the fact that the usufruct was 
sufficient to cover interest for 15 years, 
wes clearly a most unfair penal clause. 
Be that as it may, there is nothing in the 
terms of the mortgage binding the motlt- 
gagor to redeem either during the 16th 
year or afterwards; his right of redemp- 
tion was excluded for 15 years, thereafter 
he might exercise it any time, though on 
more favourable terms in the 16th year 
than in the subsequent years. Learned 
Counsel for appellant hes reiterated that 
as the mortgagor wes entitled to redeem 
after the stipulated period, hence he wes 
bound to redeem. We are unable to read 
this condition into the terms of the mort- 
gage. It appears to us to be completely 
silent in regard to the mortgagee’s righis 
other than his right to possession and his 
right to refuse redemption except on certain 
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terme. The primary terms being in the 


nature of those waich, according tos. 58,: 


'fransfer of Property Act, are normal terms 
of a usufructuary mortgage; the terms be- 
ing sient as to eny right of the mortgagee 
(o seek foreclosure or sale, we are entitled 
to turn to s.. 67 to discover whet terms 
may be implied end therefore we find that 
the morigagee can have no remedy by sale 
or foreclosure. This being so, we must up- 
hold the findings of the lower Appellate 
Court and dismiss this appes. l 
The respondent has entered cross- objec- 


tions claiming his cosis in the two lower 


Courts. The lower Appellate Court allowed 
him his costs in the trial Court but directed 
that in view of the circumstances and the 
conflict of opinion, the parties should be 
left to bear their own costs in the lower 
Appellate Court. Orders.es to costs are 
discretionary, but the discretion should be 
exercised in a judicial manner and the 
normel rule is that cos's follow the re- 
sult. The Appellate. Judge did not explain 
what circumstances he hed in view when 
disallowing costs, end we ere not aware of 
their nature; we ere unable to find eny 
circumstances in the case demanding a de- 
parture from the normal rue. The second 
reason given for not awarding costs was 
thet there wes a conflict of judicial opinion 
upon the points raised. We are unable to 
understend why the existence of such con- 


flict should preclude a litigant from obtein-- 


ing cosis when successful. We consider 
that the successful eppellent should not 
be made to suffer by reason of the abortive 
suit of the plaintiffs, and in consequence 
the plaintiff's suit is hereby dismissed with 
costs in all Courts. ; 

N. Appeal dismissed. 
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if one of fact, can be challenged in second appeal. 
Wali Mohamad v. Mohamad Bakhshi (l), distin- 
guished, 

A decres of a-Settlement Court which declares the 
nature of grant made bythe Crown and the status 
of the grantee under Ssttlement Cireular No, 20 of 
1853 is not ultra vires and operates as res judicata 
in a subsequent civil sait, 


S. C.A against the order of the District 
Judge of Bsra Banki, dated February 23, 
1933, reversing ths decree of the Addi- 
tional Suib-Judge, Bara Banki, dated March 
31, 1932. 


Messrs. M. Wasim, Ahtisham Ali, Ali 
Hasan and Aziz Uddin, for the Appellants. 

Mr. H. Husain, Dr. Qutub Uddin Ahmad 
and Ghulam Hasan Naqvi, for the Respon- 
dents. 

Judgment.—This is a plaintiffs’ appeal 
from an appellate judgment end decree of 
the Court of the learned District Judge of 
Bara Bənki reversing the judgment and 
decree of the Court of the Additionel Sub- 
ordinate Judge of Bara Banki and dismiss- 
ing the plaintiffs’ suit with costs, 

‘The facts out of which this appeal arises 
are briefly as follows:-— 

The plaintiffs who are edmittedly proprie- 
tors of village Barapur in the District of 
Bara Banki sued for possession in respect 
of 33 bighas 15 biswas 17 biswansis of land 
in village Barapur on the ellegation that 
their grandfather Chaudhri Mehdi Husain 
was the superior proprietor of this village, 
and on his death 50 years ago, his son 
Mohammad Husain succeeded him, and on 
the death of the latter the plaintiffs and 
original defendant No. 7 Sajjad Husain, 
since deceased became owners of the village. : 
Defendant No. 7 Sajjad Husain, who died 
after the filing of the suit, is not represented 
by his four sons and daughter. The plaint- 
iffs brought their svit against the defendants 
on the basis of a Settlement Court decree of 
the July 19, 1865, (Ex. 20), which they con- 
tended was binding on the defendants. 
They further alleged that the sanad granted 
to Fazal Imam by the Crown on May 5, 
1860, in respect of the Jand in suit was 
merely muafi grant, and conferred no pro- 
prietary interest but merely entitled the 
grantee to hold the land for his life-time 
revenue free. Fazal Imam filed an appli- 
cation in the Settlement Court for determi- 
nation of the exact nature of his grant, and 
the Settlement Officer by his judgment, 
dated July 19, 1865, decided that the grant 
was made for purposes of taziadari, and 
that on the death of Fazal Imam, if his 
successors carried on taziadari, they hold 


1936 
the land rent free but if they failed to do so 
Chaudhri Mohammad Husain would be 
entitled to resume the grant. The right of 
Fazal Imam was further declared to he 
non-transferable and non-heritable except 
on the conditions referred to Fazal Imam 
died on June 17, 1927, end within three 
years of his death, his. son Nawab Ali, de- 
fendant No. 1, and his widow Musammat 
Td-un-nissa, defendant No. 2, made a series 
of transfers in favour of the other defen- 
dants to the suit, and practically prrted 
with the whole of the land granted to Fazal 
Imam by the sanad. Thereupon the plaint- 
iffs brought the present suit for a declaration 
that defendants Nos. 1 to 6 had no superior 
or under-proprietary rights in the land in 
dispute and they also sued for possession. 

The defence of the answering defendenis 
was that Fezal Imam was the full proprietor 
of the-land in suit by virtue of the Govern- 
ment sanad and that the defendants were 
holding directly under Government and not 
under the plaintiffs, and that ihe decision 
of the Settlement Court, dated July 19, 
1865, was ulira vires, and that the Settle- 
ment Officer h2d no power to pass any such 
decree, and that the plaintiffs had no right 
to the land in suit either as proprietors or 
as under-proprietors. It was further plead- 
ed that the suit did not lie in the Civil 
Court. 

- The findings of the trial Court were that 
Mehdi Husain, wes proprietor of the plots 
in suit and of village Barapur, that the 
decision of the Settlement Officer operated 
as res judicaia in the present suit, and that 


the suit was rightly brought in the Civil. 


Court. The learned Additional Subordinate 
Judge accordingly decreed the plaintiffs 
suit. In appeal the learned District Judge 
of Bara Bankiheld that neither the plaintiffs 
nor the defendants were owners of the 
plots in suit, but that Government was 
the owner of the land in suit, and that the 
decision of the Settlement Court, dated 
July 19, 1865, was not by a competent Court, 
and that the Settlement Officer had no 
right to adjudicate in respect of a grant 
made by Government. He further held that 
the plaintiffs must succeed on the strength 


of their own title and, as they had no title. 


to the Jand in suit, their suit must fail. He 
accordingly allowed the appeal, set eside 
the judgment and decree of the trial Court 
and dismissed the plaintiffs’ suit with costs. 
Dissatisfied with the judgment of the 
lower Appellate Court the plaintiffs have 
filed this second appeal. 
- The learned Counsel for the defendants- 
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respondents raised a preliminary objection 
at the hearing of this appeal that it was 
concluded by findings of fact and that it 
was not open to the plaintifis-appellants in 
second appeal to challenge findings of fact. 
In support of his contention the learned 
Counsel for the defendants-respondents 
relied on a ruling of their Lordships of tha 
Privy Council repsrted in Wali Mohamad vy. 
Mohamad Bakhshi, L. R. 57 I. A. p. 86 (1), 
in which their Lordships held that a deci- 
sion of fact by a first Appellate Court did 
not involve a question of law so as to be 
open to re-consideration in second appeal 
under s. 100 of the Code of Civil Procedure’ 
of 1908 merely because documents which 
were not relied on as instruments of title 
or the direct foundations of rights had to be 
construed for purposes of deciding the 
question. We ere clearly of opinion that 
even if the finding of the lower Appellate 
Court is a finding of fact, it is based upon 
documents which are instruments of title 
and not merely historical material. Such 
a, finding, even ifit is a finding of fact, can 
clearly be challenged in second appeol. 
We, therefore, overrule the preliminary 
objection., 

The leerned. District Judge is rignt in 
saying that it is unnecessary to look into 
the title of the parties prior to the Annexa- 
tion of Oudh by the British Government. The 
Summary Settlement of 1856 of village 
Barapur was ‘msde with Chaudhri Mehdi 
Husain and the second Summary Settlement 
of 1858 was also made with him (See Exs. 1 
end 2,—naksha “alif” and “be” of the Settle- 
ment). Exhibit 3, is the kabultyat of 
August 13, 1858 executed by Mehdi Husain, 
and Ex. 5, is the khewat of the Settlement 
whereby the entire village of Barapur 
without any exception, was settled with 
Mehdi Husain. These papers clearly show 
that Mehdi Husain was the superior pro- 
prietor of the entire village including the 
land in suit. 

The sanad, Ex. C-], conferred by the 
Chief Commissioner upon Fazal Imam, 
dated May 5, 1860, is merely the grant of a 
revenue free tenure to Fazal Imam of his 
life-time. What was to happen after the 
death of Fazal Imam was left to the Settle- 
ment Officer to decide at a future date on 
the happening of the death of Fazal Imam. 
No rights were reserved to the heirs of 
Fazal Imam after his death. Settlement 


(1) 57 T A 86; 122 Ind. Cas. 316;A IR 1980 PO 
91;-(1930) A L J 292; Ind. Rul. (19380) P C 124: 31 P 
LR 145; 31 L W 321; 32 Bom L R 480; 51 © L J 518: 
11 L 199; 59 M L J 54 (P.O). 
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Circular No. 14 of 1861 (see Bannerji's 
Settlement Circulars, p: 18) lays down the 
instructions ês to.the mode in which the 
essessment of each village is fo be caleu- 
Jated at the ensuing Settlement, and 
para. 19 of this Circular runs as follows :-— 
“ Muafi Estates ~It is presumed, that all claims to 
hold land or estates rent free-for life or in perpetu- 
ity, will have been disposed of. Entire vill ages whe- 
ther released in perpetuity or not, will be measured, 
assessed, and the Settlement Records prepared as in 
Khalsa villages. If not liable to resumption at this 
settlement, engagements for the payment of the cases 
at 1} per cent. on the gioss rental or 24 per cent. on 
what would be fixed as the Government Jamma will 
be taken from the muafidar, who, if he is not proprie- 
tor, will be restricted in his demand to the amount 
of assessment. If the muafider is also talukdar, the 
rules for maintaining the rights of intermediate 
holdeis in Taluqdari Estates, will be followed.” 
Paragraph 20 of the same Circular runs as 
follows :— - 
‘Small rent-[ree holdings in villages wll also be 
assessed, and as they lapse on resumption, the Jamma 
will be included in the Jamma of the village, a lease 
being given to the ex-muafidar to that amount plus 
10 per cent. malikana payable to the talukdar, or who- 


ever engages for the Government Revenue of the ` 


village.” 

Thus it is clear that muafi villages were 
really assessed to revenue even though the 
revenue was remitted by the Govern- 
ment in favour of the muafidar. In modifi- 
cation of para. 20 of Circular No. 14 of 
1861, Circular No. 22 of 1863 was issued on 
March'14, 1863 (see Bannerji’s Settlement 
Circular, p. 56). Paragraphs 2 and 3 of this 
Gircular run as follows:— 

“Small rent free holdings in villages will be 
assessed, and the Settlement Officer will determine 
and record, whether as they lapse on resumption 
they are to revert to the zemindar and be incorpotated 
in the village in which they are situated, or aze to 
be settled witn the heirs of the grantee.” 

“In the latter case, the ex-muayidar will be in 
respect of his holding, on precisely the same footing 
as any other proprietor of separate lands in the 
village (though of course without any title to 
Shamilat) s.e” 

In accordance with these Circulars the 
muafi land granted to Fazal Imam was 
assessed to revenue, although the revenue 
was remitted by Government in favour of 
Fazal Imam. Circular No. 20 of 1863, dated 
March 6, 1863, (see Bannerji’s Settlement 
Circular, p. 47, et p. 50) lays down how 
rent free holdings are to be treated. The 
rule runs as follows:— 


< “ Tenures released by Government in perpetuity or 
for the life of the encumbent should be distinguished 
from common village muajis. As regards the former 
tne date of the order releasing it should be entered, 
and in life tenures it should be determined what is 
to become of the land on the death of encumbent; 
whether it is to be settled with the heirs of the 
muafidars or to relapse into the possession of the 
proprictor, and also whéther it is to become’ the 
gommon property of the whole village or to be 
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incorporated in one, and which patti. When settled 
with heirs of the deceased muafider, is the hag 
malikana to be a perquisite of the lambardar, or to 
be credited in the accounts as a sewai collection, or 
what course is to be pursued. With reference to 
common village muafis, it should be explained whe- 
theg they are Chakrana tenures, or simply held at the 
pleasure of the proprietor.” 


It is clear from this Circuler thet it was 
the bounden duty of the Settlement Officer 
to determine what was to becom: of the 
muaf granted to Fazel Imam on the 
death of the latter, and whether the rent 
wes to be settled with the heirs of 


Fezal Imam or whether the grant 
wes to lepse into the possession of the 
superior proprietor of the village. The 


learned Judge was therefore wrong in say- 
ing that the Settlement Officer had no 
cause of action in deciding that he did by 
his order, dated July 19, 1865, Ex. 20. ` 

In anticipation of Settlement operations 
the survey of villages’ had to take place, 
maps had to be prepsred and connected 
p2pers got ready. Exhibit 6is the re- 
port of Suraj Bakhsh Amin, dated February 
20, 1862, showing the boundaries of village 
Berapur and stating that a “hadbas:” map 
had been prepared. Exhibit 7, dated 
February 25, 1862, is an agreement execut- 
ed by all the proprietors of village Barapur 
showing thatthe boundaries given by the 
Amin in his report Ex. 6 are correct. 
Exhibit 8 is the scrutiny made by the’ 
Munsarim verifying the correctness of the 
boundaries given by the Amin. Exhibit 
9 is the “kisktwar”’ map prepared by the 
Settlement Orficials which shows that all 
the maufi plots in suit were included in 
the village, and the boundaries of the vil- 
lage are given as in Ex. 6. From this map 
it would appear thatthe soulh-west corner 
of village Barapur constitutes the muaji 
landin dispute. Exhibit 13 is the order 
of the Settlement Officer, dated June 6, 
1863, dismissing the claim of Ali Bakhsh 
and Inayat Ali for proprietary interest in 
this village as against Mehdi Husain. On 
July 29, 1862, the Settlement Officer, Major 
Chamier, dismissed the claim of Ali Bakhsh 
and Inayat Ali for reasons assigned hy the 
Assistant Settlement Officer and returned 
the case to the Assistant Settlement 
Officer for enquiry into the rights of 
Mehdi Husain as regards his claim to super- 
ior proprietary rights in village Barapur 
(see Ex. 14). On September 4, 1863, the 
Assistant Settlement Officer held that he 
had no hesitation in declaring the proprie- 
tary rights of village Barapur to vest with 
Mehdi Husain (see Ex. 15). Exhibit 16 


4 


$ 4 
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ia * ieee oe “ ya ea 
is the order in yernecular of the Assistant 


Settlement Officer declaring Mehdi Husain 
to be the sole proprietor of village Barapur, 


“and Ex. 17 js the decree dated Septem- 


ber 4, 1863, declaring Mehdi Husain to be 
the proprietor of viliage Barapur; It is thus 
clear that the Government had parted with 


its proprietary rights in respect of the en- 
‘tire 16 annas of village Barapur. Exhibit 


IS is the kabuliyat executed by Mehdi 
Husain making himself ‘liable to pay the 


. revenue of the village to the Government. 


Exhibit 10 is the khewat of the village 
showing that the area wes 191 bighas 3 bis- 


. was, of which the khalsa land was shown 


24 


as 161 biswas 11 biswas and the muafi land 
as 29 bighas 12 biswas. Exhibit 
is the final rubkar of the Settle- 
ment Court dated February 1, 1867, 


‘showing that 85 acres were assessed to 


` revenue and that 34 acres were not assess- 


ed torevenue. Exhibit 23 is a copy.of 


the wajib-ul-arz of village Barapur and para. . 
- T of this:.wajib-ul-arz shows that 34 bighas 


are muafi land, and the order of the 


: Assistant Settlement Officer in connection 


+ 


. plots in suit or of village 


with this muafi land is reproduced here. 


‘This is in exact conformity with Settlement 
Circular No. 20 of 1863 (see -Bannerijj’s 
Bettlement Circular, p. 47), Ex.:,.19 is ~Circulars of those days. The reasoning of 
ên application by Fazal Imam, | 


dated July 


12, -1865, praying that. the Settlement 


: Officer should decide what is to become of 
his revenue free grant on his death, and 


praying that norent should - be assessed 


-On the land, but that after his death revenue 
should be assessed to'be paid by his heirs, as 


Mehdi Husain was not tne proprietor of the 
| in Barapur. This 
application was in conformily with the rules 
laid down in Settlement Circular -No. 20 


` of 1863, which states - that in respect of 


life tenures the Settlement Officer is to de- 


_ termine what isto become of the lend on 
; the death ofthe encumbent.. The learned 
_ District Judge was therefore clearly in error 
‘when he held that the Settlement Officer 


ad no authority to decide what was to 
become of the land on ths death of Fazal 
Imam. In fact both Fazal Imam and vhe 


Settlement Officer were fully alive to tha 
necessity of deciding 
lifetime of Fazal Imam. “Exhibit 49 is the 


this question in the 
khewat (Register No. 3) prepared in 1380 
by the Munsarim Ru Chuni Lal. This 
shows that the area of the village wes 191 
bighas 3 biswas and the revenue was 
Rs. 200, and that Mohammad Husain, the 
son of Mehdi Husain, was the lambardar 
in place of-his father, Exhibit 11 sho:v3 


461-21 & 22. 
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of which 21 acres were muafi lend. Upon 
the application of Fazal Imam of July 12, 
1865, the Assistant Settlement Olficer pass- 


-ed his order (Ex. 20) dated July 19, 1865. 


The order runs as follows :— 

“This grant was for life of the encumbent only, 
It has bean held for taziadari purposes Lor 60 
years. The lambardar (Chaudhri Mehdi Husain) 
states that he has no objection to perpetuating 
the grant solong as it is applied to its original 
Objects, namely taziadart purposes, which are still 
performed. As it was conditional grant, no caus; 
of action has yet arisonand no absolute prescrip- 
tive rignt has accrued to the muafidar. The offer 
isa fair one and consistent with the terms of ths 
original grant. Decision 34 pukhta bighas as per 
list will bs held muafi by Fazal Imam during his 
life-time. On his death nis heirs will sacczed 
having to pay revenue plus 5 percent. to lambar- 
dar. So long as the original objects of the con- 
ditional grant are kspt up, namely toziadari,thoss 
nsirs are to hold the land rent free. They have no 
breach of 
causa of action will arise whicn will 


condition a 
entitle tha 


- lambardar to sue to oust his tenant," 


The learned District Judge has held thah 
this decision of the Assistant Settlement 


. Officer was ultra vires as he had no power to 
«pass any such order. In our opinion the order 


of the Assistant Settlement Officer was pass- 
ed with jurisdiction, and in accordancé with 
the directions contained in ths Settlement 


the learned District Judge was that as the 


-revenue assessed by the Assistant Settle- 


ment Officer on the muaft land in suit was 


“never realised tothe decision of the Assist- 


Settlement Officer evidenced by Ex. 
jurisdiction and did not 
Greate any bar ot res judicata as against 
Fazal Imam or bis representatives under 
i the word 
“land” has been held by Act XVI of 1835 
not to apply to land excluded from a 
settlement of land revenue, whethar the 
revenue be paid to Government or the 
assignee of Government. As we have shown 
above, the land included in the sanad Ex, 
C- granted to Fazal Imam was not ex- 
cluded from the settlement of land revenue 
but was actually essessed to land revenue 
in accordance with the directions containad 
in Settlement Circulars, but the revenue wag 
remitted in pursuance of tha terms of the 
grant in favour of Fezal Imam. We do 
not understand what the learned Districs 
Judge msans when he writes in his judg- 
ment, “that the revenue assessed on the 
muafi plots həd m2rely been nominally 
fixed and was never realised”. Obvivusly, 
asthe sanad conferred a revenue free 
grant on Fazal Imam, revenue could not be 
realised, but for the purposes of assessment, 


ant 
20 was without 
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andin accordance with the directions in 
the Settlement Circulars referred to, the 
revenue had to be assessed on it. Exhibit 
21 clearly shows that the muafi plots were 

‘assessed to land revenue of Rs. 35 on No- 
vember 9, 1865, but the reyenue was remitted 
‘In pursuance of the sanad conferred by the 
Chief Commissioner of Oudh in favour of 
Fazal Imam. In our opinion Ex. 20 clearly 
operates as res judicata. 

The learned Counsel for the plaintif- 
appellants has invited our ettention to a 
very elaborated judgment ofthe learned 

Judicial Commissioner of Oudh in a ruling 
reported in Bhagwan Bakhsh v. Chandi Dat, 
l O. C. p. 289 (2), in which it was held that 
whatever be the wording of a Settlement 
Court decree, like all decrees of Civil Courts, 
it was in its nature merely declaratory of the 
rights of the parties, end that it would be 
contrary to the justice, equity and good 
conscience to apply the technical rules now 
prevailing in the Civil Courts in India 
to the state offacts which existed 40 or 
80 years ago, end to Courts specially creat- 
ed inorder that they might be free from 
such téchnicalities, and which were, in 
fact, free from such technicalities. As was 
pointed out in Sheo Bahadur Singh v. Bishu 


nath Saran Singh, 4 0. W.N. p. 15 at p. 27. 


(3)... Act XVI of 1865 was passed to remove 
an apparent conflict of jurisdiction between 


the Settlement Courts and the ordinary Civil 


Courts upon the extention of the Code of 
' Civil Procedure of 1859 to the Province of 
Oudh with effect from January 1, 1862, by 
an order of the Governor-General in Council 
dated August 6, 1861. 
In our opinion the decision of the Assist- 
ent Settlement.Officer dated July 19, 1865, 
(Ex. 20) cannot be said to be premature 
and in-view of Settlement Circulars No. 20 
of 1863, the Settlement Court was bound 
to determine in .the life-time of Fazal 
Imam asio what was to become of the 


muafi land on the death of the encumbent ° 


FazalImam. There was no question of 
any existing rights of parties being in 
dispute. ‘he application of Fazal Imam, 
dated July 12, 1865, was made strictly in 
conformity with the provisions of para. 7 
of Circular No. 20 of 1863, and it -called 
upon the Assistant Settlement Officer to 
decide what was to become cf the land on 
his death, end whether it was to 
be settled with his heirs andon what 
terms or whether it was to relapse into 
(2) 1 O O 289. 

(3340 W N 15 at p. 27; 99 Ind, Cas, 676; LR8 

» A(O) 48; A I R1927 Qudh 74; 2 Luck 4, 
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the possession of the proprietor. The grant 
of a “Jagir” is a different tenure from the 
grant of a “muaf”, and the grant in favour 


-of Fazal hnam was only a life tenure, end 


iis nature ¿nd incidence were clearly de- 
fined by the Assistant Settlement Officer 
by his order dated July 19, 1865. It wes 
never the contention of either party that 
that Jand in sut wascwned by Govern- 
ment end not by the plaintiffs or by the 
defendants, end ihe learned District Judge 
seems to us to haye setup anew case cn 
behalf of the defendanis, which was not 
contemplated by them and which perhaps 
would not be acceptable to ihem either. 
We donot agree with ihe learned District 
Judge that the proprietary rights in the 
lend in suit belonged to Government in 
spite of the decree of the Settlement Court 
Ex. 17, dated September 4, 1863, fixing 
full proprietary rights in village Barapur 
in Chaudhri Mehdi Husain. In our opinion 
de- 


in sult as were 
lower Appellate 


prietary rights in the land 
contemplated by the 
tourt. l 

The learned Counsel for the defendants- 
respcndenis lays stress upon the fact that 
the muafi of Fazal Imam dates from Shahi 
times as is clear fromthe Farman (Ex. 
C-20) of 1799 A. D., Ex. C-22 and C-23 
confirm the grant made by the Farman 
Ex. O-20. He also lays stress upon the 
terms of the sanad Ex. C-l granted in 
1860 to Fazal Imam by the Chief Com- 
missioner of Oudh by which that officer 
purported to maintain the tenure granted 
to Fazal Imam by the Kings of Oudh. 
Whatever rights Fazal Imam may have 
had inthe land in suit in Shahi times 
he, as well as his descendants, can only 
based their claim to the land in suit upon 
{he title conferred on them by the British 


Government. The title conferred upon 
Fazal Imam by the ‘sanad Ex. C-i 
has been interpreted by ihe Assistant 


Settlement Officer in his order dated July 
19 1865, (Ex. 20). 


The learned Counsel invites our attention 
toa recent decision of this Court in First 
Civil Appeal No. 53 of 1933 decided on 
October 16, 1935, Shams Ara Begam v: 
Fakhr Jahan Begam (4) in which it was 
held that the word “jagir” in Oudh general- 
ly carries with it a proprietary right in the 


soil. That decision, however, cannot help 


(4) 159 Ind. Cas, 311; (19385) O W N 1232; 8RQ 
170; (1935) OL R 662, i 
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us to decidé the present case in favour of 
the defendauts. 

The learned Counsel for the defendants- 
respondents further contended that the 
decision of Mr. Harrington, Assistant Settle- 
ment Officer (Ex. 20), dated July 19, 
1865, was passed merely upon a hypotheti- 
cal case set up in the application of Fazal 
Imam, and that as there was no cause of 
“action alleged, it would have been sufficient 
for the Assistant Settlement Officer to have 
- dismissed the application for lack of a cause 
of action. This contention clearly over- 
looks the duties imposed upon Settlement 
Officers and Assistant Settlement Officers 
“by Circular No. 20 of 1863 which enjoins 
upon Settlement Courts to determine during 
the life-time of the encumbent of a muafi 
holding as to what was to become of the 
land on the death ofthe muafidar, and 
whether it was to be settled with the heirs 
of the muafidar or to relapse into the posses- 
‘ sion of the proprietor and also whether it 


was to become the common property of the- 
whole village orto be incorporated in one, 


and, if so, which patti. It was further con- 
tended on behalf ofthe defendants-respon- 
dents that the decision of Mr. Harrington, 
Assistant Settlement Officer dated July 
19, 1865 (Ex. 20) was not res judicata be- 
- cause there wes no right of appeal, and in 
“ support of that contention reliance is placed 
< upon a ruling of their Lordships of the 
Privy Council in The Midnapur Zamindari 
Co., Lid. y. Naresh Narayan Ray, L. R. 48 
I. A. p: 49 (5). In our opinion it was open 
to Fazal Imam if he felt dissatisfied wiih 
the order of the Assistant Settlement Officer 
(Ex. 20) to go up in appeal to the Settlement 
Officer, Major Chamier, and to have that 
order reversed in appeal, but Fazal Imam 
did not doso, and therefore the order of 
Mr. Harrington,Assistant Settlement Officer, 
has become final. It is wrong to say that 
Fazal Imam had no right of appeal against 
the order of the Assistant Settlement Officer. 

It was further contended on behalf of the 
defendants-respondents that the findings of 
the Assistant Settlement Officer in Ex. 20 
were unnecessary forthe purposes of that 
case, and in support of that contention a ruling 
of this Court in Chandrika Singh v. Chokey 
Singh, 6 O. W. N. p. 1320 (6) has been cited. 
It issufficient to say that in our opinion the 
‘findings of the Assistant Settlement Officer 
in Ex. 20 were not unnecessary for the 


(5)48 A 49; 6LInd. Cas. 231; 48 0460; 14L W 
265; 30 M L T279; A IR 1922 P C %1 (P. O). 

(6) 6 O W N 1320; 122 Ind, Cas. 610; 4 Luck 404; 
Ind, Rul. (1930) Oudh 114.; A I R 1930 Oudh 124, 
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purposes of that casé, but, in fact, we con- 
sider that they were essential for the deter- 
mination of nature of the muafi land held ` 
by FazalImam, and were strictly in con- 
formity with the directions contained in 
Circular No. 20 of 1863. 

The plea that the Court of the Assistant 
Settlement Officer had also no jurisdiction 
to entertain the application of Fazal Imam 
is also without force. The British Govern- 
ment left the nature of the grant conferred 
by the sanad Ex. C-1 on Fazal Imam to 
be determined by the Settlement Officer in 
subsequent settlement proceedings. Village 
Barapur was surveyed and measured in 
anticipation of revenue proceedings. A map 
was prepared and revenue was assessed 
on the entire area of the village including 
the muafi lands granted to Fazal Imam. 
The Settlement Courts were authorised to 
pass decrees and to determine claims for 
under-proprietary rights made by under-pro- 
prietors as ulso claims for superior pro- 
prietary rights against the Crown, even 
though the parties had no cause of action, 
and even though some of them did not like 
tocome and sue for their rights. As was 
pointed out by Mr. Justice Lindsay in Sec- 
retary of State for India in Council v. 
Mohammad Kasim, 24:0. C. p. 77 at p. 86 
(7), “ the intention was that all persons with 
whom a settlement had not already been 
made could put forward their claims in 
the Settlement Courts, and it is common 
knowledge that claims were invited from 
all persons who considered that they 
had any rightsin the soil, and that every 
encouragement was given to claimants to 
come forward,” and in Bhawgan Bakhsh v. 
Chandi Dat, 1 O. C. p. 289.at p. 299 (2), an- 
other learned Judicial Comunissioner ex- 
pressed himself as follows :— 

“In pursuance of the Government policy of creating 
a complete record of rights, people owning rights in 
land were compelled to come into Courts as suitors 
even thougn no dispute was pending at the time and 
even though they had no wish to come.” 
lt is clear that the contentions that Fazal 
lmam had no cause of action and that the 
decision of the Assistant Settlement Officer 
was only in respect of a hypothetical case 
have got no force. 

Exhibit 21 shows that Rs. 35 was the 
revenue assessed on the muafi plot and 
Ex. C-90 is an extract from the muafi Regis- 
ler showing that Rs. 35, were assessed as 
reyenue Ex. C-S9is an extract from the 
Muafi Register showing that Rs, 115-7-7 
were subsequently assessed on the munji 

(NH 20077 at p. 86; 61 Ind Oas. 871; SOL 
160; 3 UP LR (OQ) 19, 
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lands. - Exhibits 0-89 and C-99 are ex- 
tracts from Register No. 6 of Revenue Free 
' Tenures, whereas Register No. 7 is the 
‘register in which all lands belonging to 
‘the Nazul or Government and wakf pro- 
perty are shown. Thus it is clear from these 
abstracts that the plotsin suit or not state- 
owned properties, but are really revenue 
free tenures and the Government parted 
with its title, if any, to the land in suit when 
Mehdi Husain was decreed by the Settle- 
ment Officer to be the zcamindar of the 
entire village in suit. 
For the reasons given above, we are clear- 
ly of opinion that the decision of the lower 
Appellate Court is wrong, and that the 
decision of the trial Court is correct. We 
accoriinely allow this appeal, set aside the 
judgment and decree of the lower Appellate 
Court and restore the judgment of the trial 
Court, and decree the plaintiffs’ suit for 
- possession of the property in suit against 
- defendants Nos. 1 to 6 with a declaration that 
the defendants Nos. 1 to 6 have no proprie- 
tary or under-proprietary rights in the plots 
in suit. The plaintiffs will get their costs 
in all three Courts. 


D. Appeal allowed. 
PATNA HIGH COURT 
Appeal from Appellate Decree No. 801 
of 1932 


January 14, 1936 
; Wort AND ROWLAND, Jd. 
MUKHI RAM—-DEFENDANT—ÅPPELLANT 
VETSUS 
Firm KAMTA PRASAD-BALAM DAS— 


- PLAINTIFF—RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XIIT, r. 4 
«Non-compliance with O. XIII, r. 4—Document, 
whether admissible— Evidence — Witnesses deposing 
there were certain transactions between parties but 
not stating that evidence was from their own personal 
knowledge — Witnesses not shaken in cogs- 
examination—Court, tf can rely on such evidence. 

Non-compliance with O. XII, r. 4, Civil Pro- 
cedure Code, however, reprehensible does not make 
the document inadmissible, in evidence. Sadik Husain 
Khan v. Hashim Ali Khan (1), explained. 

Where the witnesses .wentinto the witnuess-box 
and stated broadly that there were transactiong 
between the plaintiff fim andthe defendant fum 
and that certain sums were cwing there js nothing 
in law to prevent a Judge relying upon evidence cf 
that kind; and in the absence of crcss-examination 

and in the absence of witnesses being shaken in 





cross-examination, the Ccurts are entitled to rely” 


upon the bald 
witnesses. 

A. from a decision of iLe Subordinate 
Judge of Ranchi, dated April 25, 1932, 
modifying that of the Munsif of Paleman, 
datediSeptember 18, 1920, 


statement thet was given by the 
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Messrs. Khurshed Husnain and N. C. Roy; 
for the Appellant. 

Mr. B. P. Sinha, for the Respondent. 

Wort, J—The cross-objection in this czse 
is not pressed. 

The appeal is by the defendant in an 
action brought by the plaintiff on a bahi- 
khata account. It appears that business 
was done between the parties, the defend- 
ants (being a joint Hindu firm) purchasing 
cloth from the plaintiff paying from ee 

S 8 
result of the account, the plaintiff claimed 
a balance of upwards of Rs. 1,600 which 
inciuded the price of cloth together with 
interest at 12 per cent. per annum accord- 
ing to the agreement made at the time 
between the parties. 

Mr. Khurshed Husnain who appears on 
behalf of the defendant-appellant contends 


- that the evidence upon which the learned 


Judge in the Gourt below relied was not 
properly before the Court in two respects. 
So far ss Ex. 3, which was the ledger 
account produced by the plaintiff, is con- 
cerned, the argument is that it was not 
endorsed in accordance with O. XIM, r.4 
of the Code of Civil Procedure. What 
appears to have happened was that the 
learned Judge in the trial Court below 
marked the book of account with the num- 
ber of the suit, the date and his signature. 
It is a non-compliance with O. XIM, 1. 4, 
as it is contended that neither the name 
of the person producing ihe book or docu- 
ment nor a statement that it had been 
admitted in evidence had been included 
in the endorsement made by the trial 
Judge, end it is, therefore, said that in 
that respect the evidence upon which the 
learned Judge in the lower Appellate Court 
relied in reversing the decision of the 
trial- Court wes not ‘properly before the 
Court. The decision in Sadik Husain Khan 
v. Hashim Ali Khan (1) is cited end reli- 
ance is placed on the observation of their 
Lordships of Judicial Committee of the 
Privy Council at page 2386* of the Re- 
ports. There eppears to have been acon- 
troversy before iheir Lordships’ Board as 
to whether certain documents hed been 
edinitted in evidence; end, as there had 
been a non-complience with O. XU, r. 4 
of the Code of Civil ‘Procedure, a diff- 
culty arose es to whether the document 
(1) 431 A 212, 36 Ind. Cas. 104; 31 M L Jd 607; 14 
ALJ 1248 19 O © 192;18 Bem LR 1037; 210 W 
N 130; (1916) 2M W N 577; 21 M LT 40; 38 A 627; 
LPLW 157;40 Ld 22; 250L J 363; 6 L W 378; 
10 Bur L T 140 (P. C.). 
*Page of 43 1 A.—[ 4d.) 
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had been admitted or not, and their Lord- 
ships made this observation: 

“Finally, their fordships fesl bound to eritieiza 
adversely a practice followed in thess two cases, 
which is as illegal as it is slovenly and embar- 
rassine”, 

Reference is then made to the provisions 
of the Civil Prozedure Code and then the 
following observation is made: 

“Their Lordships, with a view of insisting on 

the observance of the wholesome provisions of 
these statutes, will, in order to prevent injustice, 
be obliged in future on the hearing of Indian 
appeals to refuse to read or permit to be used 
any document not endorsed in the manner re- 
quired,” 
Reference is made by Mr. Husnain to two 
decisions of the Lahore High Court with 
regard to the case before their Lordships 
of the Privy Council. But in those cases.as 
in the case before the Privy Council, as my 
learned brother pointed out in the course 
of the argument, there was a controversy 
as to whether the document had been in 
fact admitted in evidence in the Court of 
first instance. That is not the question in 
this case. There is no doubt that the 
document or the book of account now ob- 
jected to by Mr. Husnain was before the 
trial Court and the Appellate Court and 
was discussed in evidence. I cannot come 
to the conclusion that their Lordships of 
the Privy Council ever intended to say 
that non-compliance with O. XII, r. 4, 
however reprehensible, makes the document 
inadmissible in evidence. 

The second point argued is that there 
was no proof of the debts alleged to be 
owing by the defendant, and this argument 
is addressed to us more particularly with 
regard to an item of Rs. 1,350 which in 
the book of account produced before the 
learned Judge was an item described as 
being ‘brought forward’. Firs; the original 
book from which this item was brought 
forward was not produced before the Court 
and it is said also that there was no de- 
finite evidence, apart from the book itself, 
to show that there had been any transac- 
tion between the defendant and the plaintif. 
In other words and put shortly, there was 
no Televant evidence to prove the trans- 
action between the defendant and the 
plaintiff. Now the learned Judge in the 
Court below comments upon this matter, 
but from another point of view. The 
argument on behalf of the defendant before 
him was that the witness who purported 
to prove these debts did not state that the 
matters with respect to which he was giving 
evidence were matters upon which he could 
speak of his own personal knowledge. That 
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is true, and coming more particularly to 
the point that Mr. Husnain argues, the 
evidence of the witness who purported to 
prove this transaction was of the baldest 
possible kind. We have looked into the 
evidence for the purpose of deciding the 
question of whether there was any legal 
proof of this transaction, and we find that 
the witness went into the witness-box and 
stated broadly that there were transactions 
between the plaintiff firm and the defend- 
ant firm and that certain sums were owing. 
Now there is nothing in law to prevent a 
Judge relying upon evidence of that kind; 
there is nothing in law to prevent the 
learned Judges in the Courts below from 
coming to the conclusion thet the transac- 
tions were proved even although the wit- 
nesses had not stated that the evidence 
they gave was from their own personal 
knowledge. It was a matter entirely for 
the defendant. If he did not wish to cross- 
examine the witnesses on these matters and 
attempt to shake their evidence in cross- 
examination, he and he alone must suffer. 
The fact that there was no cross-examina- 
tion does not assist the defendant, and 
indeed goes against him; and, as I have 
already said, in the absence of cross- 
examination, and in the absence of wii- 
nesses being shaken in cross-examination, 
the learned Judges in the Courts below 
are entitled, if they were so minded, to 
rely upon the bald statement that was given 
for the plaintiff in his behalf. That in 
substance disposes of the point in appeal. 
There remains only one short point. It 
is contended by Mr. Husnain in a some- 
what vague manner that the transactions 
were barred by limitation—particularly the 
item of Rs. 1,350, to which I have already 
referred. The learned Judge of the trial 
Court sets out in the course of his judg- 
ment the statement of account, and it will 
be seen that on the debit side there is 
an item, so far as sale of goods is con- 
cerned, of a total of Rs. 2,081-2-3. It 
must be taken that Rs. 1,350 would be 
added to the head of this column as the 
item brought forward from the accounts - 
entered in the books of previous years. 
On the right-hand side are the items of 
payment amounting to Rs. 2,195-8-0. Now 
it is not clear whether on the debit side, 
and, therefore, whether in the item of 
Rs. 1,850, there is any item of interest; 
and I would state in this connection that 
so far as the amounts themselves are con-. 
cerned there can be no controversy in this. 
Court, Now the net result of the statement 


166 


that I have -made is this, that the defend- 
ant (the debtor) not having appropriated 
the payments of Rs. 2,195 odd, the plaintiff 
(the creditor) was entitled to eppropriate 
those amounts to such items ss he thought 
fit, end in this cese he has appropriated 
them to all the earlier items which would, 
apart from the appropriation, have been 
barred by limitation. Rupees 2,195 odd thus 
being appropriated, shows that all the items 
prior to January 8, 1927 have been 
paid off and jn consequence such items as 
remain are within the period of limitation. 
In my judgment, although the conduct 
of this case in the trial Court was anything 
but satisfactory, and although perhaps the 
trial Court has not complied strictly with 


the provisions of O. XUI,r.4 of the Code. 


of Civil Procedure in regard to endorse- 
ment on the exhibit, there seems to be no 
reason in law why the judgment of the 
lower Appellate Court should not be affirm- 
ed. 

‘Kor those reasons I would hold that the 


appeal fails and must be dismissed with 
costs. 





Rowland, j-i agree. 
D. Appeal dismissed, 
CALCUTTA HIGH COURT 


Civil Appeal No. 1495 of 1933 
- December 13, 1935 


-- - R. C. MITTER, J. 
KRISHNA CHANDRA RUDRAPAL— 


DEFENDANT-—ÅPPELLANT 


- VETSUS 
- KHAN MAMUD BEPARI AND OTHERS— 


RESPONDENTS 

Contract—Vendor and purchaser — Contract of 
sale— Earnest money, nature of— Breach on pur- 
chasers part — Harnest money, if | forfeited— 
Purchaser contending non-forfeiture—Proof that 
agreement prevents forfeiture~- Necessity of—Time, 
when of essence of contract—Parties, if can make 
at so by express agreement or subsequent notice. 

Earnest money is a guarantee for the performance 
of the contract. Ifthe transaction goes forward it 
is a part of the purchase price, but if it falls 
through on account of the default of or breach by 
- the vendee, it is forfeited, in the absence of a 
from the whole contract, If the purchaser says that 
the earnest has not been forfeited, though the 
breach is on his part, he has toshow that tre- 
agreement prevents the forfeiture. This he can do, 
if the contract says so in plain terms, or if the same 
can be inferred from all the terms cf contract itself, 
Chiranjit Singh v. Har Swarup (1), Atul Krishna v. 
Sarat Chandra (2), Dinanath Damodar v.~ Malvi 
Mody Ranchhoddass & Co. (3) and Muhammad 
Habibullah v. Muhammad Shaft (4), referred. to. 

Time cannot be said to beof the essence of a 
contract simply because a period for completion is 
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mentioned in acontract for sale of land, It is not 
ordinarily of the essence ofthe contract, but the 
parties can make it so by express agreement in the 
contract itself or subsequently by giving reasonable 
notice to complete on acertain day or if the nature 
of tne property intended to be sold requiras it, as 
for instance if the contract is for sale of a life- 


interest or a mining lease given for a fixed period 
of time. 


A. from the appellate decree of the 
ort Judge, Faridpur, dated April 12, 
1933. 

Messrs, G. C. Sen, Rajendra Bhusan Ba- 
kshi and Birendra N. Banerjee, for the 
Appellant. l 
Mr. A. S. M. Akram, for the Respond- 
ents. 

Mr. S. C. Lahiri, for the 
gisirar. 

Judgment.—This appeal is on behalf of. 
the defendant and arises out of a suit in- 
stituted by the plaintiffs to recover from 
him a sumof Rs. 475 (with interest paid 
to him onthe basis of a contract by which 
the latter agreed to sell to the plaintif a 
piece of land. The contract was an oral 
one, entered intoon Kartick 28, 1335. By 
it the price was fixed at Rs. 1,375. It is the 
plaintiffs case that et the date of contract 
Rs. 375 were paid by them as earnest money 
and. later on a further sum of Rs. 100 was 
paid in part payment of the price. There 
is nothing to show that the last mentioned 
sum was paid by way of earnest. The 
plaintiffs came to Court with the case that 
the balance of the price was to be paid in 
the month of Magh 1335 at the time of the 
conveyance, but before that, that is, at some 
time in Pous 1335, the defendant refused to 
sell. The defence is that the time for com- 
pletion according tothe contract was Au- 


Deputy Re- 


' ghraham 1335 and that the conveyance, was 


not executed by him as the plaintiffs failed 
to find the money. Both the Courts below 
have held thatthe contract could not be 
completed on account Of the refusal by the 
defendant to convey his land, the breach 
being on his part. Whether the breach was 
on the part of the defendant or on the part 
of the plaintiffs, there is no defence to the 
plaintiffs’ claim for the refund of Rs. 100. 


r r . 
` a : az as not earnest money end the = 
contract either express in its terms or to be inferred / Phat we y @ plain 


tiffs are entitled to recover it with interest 
in any event. The question, therefore, is 
whether the plaintiffs can recover the other 
sum, namely Rs. 375, which admittedly was 
paid -by way of earnest. It is well settled 
on the authorities that earnest money is a 
guarantee for the performance of the con- 
track. 

If the transaction goes forward it is a part 
of-the purchase price, but if it falls through 
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on account of the default of or breach by 
the vendee, it is forfeited, in the absence 
of a contract either express in its terms or 
to be inferred from the whole contrart. 
Chiranjit Singh v. Har Swarup (1), Atul 
Krishna v. Sarai Chandra (2), Dinanath 
Damodar v. Mahi Mody Ranchhoddass 
& Co. (3), and Muhammad Habibullah v. 
Muhammad Shafi (4). If the purchaser says 
that the earnest has not been forfeited, 
though the breach is on his part, he has 
to show that the agreement. prevents the 
forfeiture. This he can do, ifthe contract 
Says so in plain terms, or if the same can 
be inferred from all the terms of contract 
itself. In Palmerv. Temple (5), such an 
agreement was inferred from a clause in 
the contract thet the party in default would 
pay a penalty of £1,000, Lord Deenham, 
C. J., observing that “the intent of the 
parties being clear, that there should be no 
other remedy.’ Both the Courts below have 
held that time was the essence of the con- 
tract, but have not decided the question as 
to whether the date for completion was the 
month of Magh or the month of Aughrahan. 
If the finding that time was the essence of 
the contract is a correct finding based on 
evidence, the question as to what was the 
time for completion, whether the month of 
Aughrahan or Magh 1335, is a material one 
as the plaintiffs’ case is that the defendant 
refused to sell when an agent of theirs went 
to him witha part of the balance of the 
price inthe middle of the month of Pous 
1335. On looking into the judgments it seems 
as if the finding that time was of the 
essence is not based on evidence. The 
learned Subordinate Judge in one line says 
that he agrees with the Munsif's finding on 
the point. The Munsif records his findings 
en the said point in the following terms: 

. “It is quite clear that time was a very promi- 
nent material of the contract. As a matter of 
fact, in a contract for sale of land like the pre- 
sent, usually time must have counted. I, there- 


fore, hold that time was an essence of the con- 
tract,” : 


If he meant tosay that time is of the 
essence of the contract, simply because a 
period for completion is mentioned in a con- 
tract for sale of land, he is certainly wrong. 

(1) AIR 1926 PC 1; 94 Ind. Cas, 782; 233 L W 
172; 30 W N 168; (1926) MWN 145; 24A L J 248; 
50 M L J 629 (P. 0). 

(2) 24 C W N 967: 159 Ind. Cas. 215; AI R 1920 
Gal. 931. ; 

(3) AIR 1930 Bom 213; 127 Ind. Cas. 324; 32 Bom. 
L R 272; Ind. Rul. (1930) Bom. 548, 


(4) 41 A 324; 50 Ind. Cas. 948: AI R 1919 All. 265: 
17 A L J 309. ik 


_ (5) (1839) 9 A & E 508: LP & D 379: 8 
11) 18 RR 568, ane 
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It isnot ordinarily of the essence of the 
contract, but the parties can make itso by 
express agreement in the contrac: itself or 
subsequently by giving reasonable notica 
to complete on a certain day or if the 
nature of the property intended to be sold 
requires it, as for instanc2 if the contract is 
for sale of a life-interest or a mining lease 
given fora fixed period of time. For the 
reasons given above I hold that the plaint- 
iffs are entitled to a decree for Rs. 100 
with interest, but their claim to the further 
sum of Rs. 375 which was paid by way of 
earnest must be further considered, and for 
that purpose I remand the case to the lower 
Appellate Court. That Court will consider 
on the evidence the following points: (4) as 
to whether time was of the essence of the 
contract ; (ii) if so, whether the time of 
completion was Augrahayan or Magh 1335. 
If it finds that time was of the essence of 
the contract and the time for completion 
was Augrahayan, it will dismiss the plain- 
tiffs’ claim to that sum of money, namely to 
Rs. 375 and interest claimed thereon. H 
the Court below finds either that time was 
not of the essence of the contract or that 
the time for completion was the month of 
Magh 1335, it will decree the plaintiffs’ 
claim to that sum, for I maintain the find- 
ing of the lower Appellate Court, which 
must be taken along with the plaintiffs’ 
case, that the defendant refused to sell the 
lands in the middle of Pous 1335. The 
appeal is accordingly allowed in part and 
the case remanded to tne lower Appellate 
Court with directions to decide the plaintiff's 
claim to Rs. 375 and interest thereon in 
the way indicated above. As the success of 
the appellant is only partial, the parties 
will bear their respective costs of this ap- 
peal. Future costs will bs in ths discretion 
of the lower Appallate Court. 

N. | Case remanded. 


keine nafi agar rasa A 


PATNA HIGH COURT 
Civil Appeal No. 322 of 1932 
December 4, 1935 
AGARWALA AND VARMA, JJ. 
NILKANTHA NARAYAN TEWARI— 
PLAINTIFF—APPELLANT 


veTSUS 
DEBENDRA. NATH ROY—DEFENDANT 
—~RESPONDENT. 

Provincial Insolvency Act (V of 1929), ss. 28, 59— 
Power of Hindu father to sell joint family property 
including son's interest therein, whether vests in 
Receiver —Receiver, whether empowered to sell such 


‘property, 
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The Provincial Insolvency Act, does not empower 
u Receiver to sell anything more than the property 
of the insolvent which vests in the Receiver by reason 
of the adjudication. [p. 170, col. 1.] 

The power ofa Hindu father to sell 
family property, including the interest of his son, 
is not “property of the insolvent” which, by reason of 
s. 28 ofthe Act, vests in the Receiver, and which, 
by s.59, he is empowered to sellfor distributing 
among the creditors. [p, 168, col. 2.] 

Therefore the Receiver is precluded from selling the 
joint family property including the interest of the 
son which does not vest in him by reason of the 
adjudication, Sat Narain v. Behari Lal (1), follow- 
ed. Chairman, District Board, Monghyr v. Sheodutt 


(11), held impliedly overruled by Sat Narain v.. 
U. N. 


..Messrs. S. M. Mullick, B. C. De, L. N. 
K. Banarji ənd K. N. 


Behari Lal (1). [p. 171, col. 1j] | 
Messrs. A. B. Mukharji 
Banarji for the Appellant. 


and 


Chaudhary, K. 
Varma, for the Respondents. 


' Agarwala, J.—This appeal arises out: 


of a suit brought by the appellant, a 
Hindu son, to recover the whole of, or his 
interest in, the ancestral property, which 
wes sold tothe defendants by a Receiver 
appointed in the insolvency of the plaintiff's 
father. The appeal therefore raises tha 


question, which has often been agitated in- 


the Courts in this country, regarding the 
effect on the interest of a Hindu son 
when his father is adjudicated an insol- 
vent. Section 28 (2), Provincial Insolvency 
Act (1920), is as follows: 

“On the making of an order of adjudication, 
the whule of the property of the -insolvent shall 
vest in the Court or in a Receiver as hereinafter 
provided, and shall become divisible among the 
creditors.: e . .” 

The procedure for dividing the property 
of the insolvent among his creditors is pro- 
vided bys. 59 ofthe Act which, in so far 
a8 is material, isin these terms: 

“Subject to the provisions of this Act, the 
Receiver shall, with all convenient speed, realise 
the property of the debtor ani distribute divi- 
dends among the creditors entitled thereto,” and 
for that purpose may (a) sell all or any part of the 
property of the insolvent,” 


It is quite clear from a perusal of these 
two sections that what vests in the Receiver 
on an order of adjudication is the “pro- 
perty of the insolvent” end what the Ra- 
ceiever is authorised by s. 59 to sell for 
the purpose of providing dividends for the 
creditors is the whole or eny partof the 
“property of the insolvent.” The question 
that fells for determination in the present 
case, therefore, is whether the undoubted 
right which the father would have hed to 


sell the whole of the ancestral property, in- - 


cluding his son's interest therein, in satis- 
faction of his own debt, provided that the 
debt, was neither for an illegal or immor- 
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al purpose, is “property of the insolvent”: 
within the meaning of the statute. By 
s. 2 (1) (d) of the Act, it is provided that “pro- 
party” includes 

“Any „property over which or the profits of: 
which any person has a disposing power which 
he may exercise for his own benefit.” 


It is contended that. the vightof a 
Hindu father to sell the ancestral property, 
including his son's share, in satisfaction of 
his own legal debts, is. property which 
vests in the Receiver within ithe meaning 
of this section and s. 28. That conten- 
tion was express.y negatived by the Privy 
Council in Sat Narain v. Behari Lal (1). At. 
p. 22* of the report, in considering the de- 
‘inition’ ofthe word. “property” in the Presi- 
dency-Towns Insolvency Act, whichis pre- 
cisely thesameas in s. 2 (1) (d), Pro 
vincial Insolvency.Act, their Lordshpis said: 
“Section 2 seems to contemplate an abso- 
lute end unconditional. power of disposal.” 
The power of a Hindu. father to sell the 
joint family property -nd apply the profits 
for the _ payment of his debt was not, in the 
opinion of their Lordships, such an absolute 
and unconditional “power as is contemplat- 
éd by s.-2. It follows therefore that the 
power ofa’ Hindu father to sell the joint 
family properly, including the interest of 
his son, is not “property of the insolvent” 
which, by reason’ of s. 28 of the Act, vests- 
in the Receiver; and “which, by s. 59, he is 
empowered to sell. for distributing among 
the creditors. Since the decision of- the 
Privy Council in the case already’ referred 
to, there have been m:ny cases in the 
High Courts in India ‘in which precisely 
the same question has heen discussed and 
decided. Those eases are: T.S. Bala- 
venkaia Seetharama Chetirar v. Official 
Receiver, Tanjore (2), Basava Sankaran vy. 
Garapati Anjaneyulu (3), Khem Chand v 
Narain Das (4), ori Shankar v. Official 
Receiver, Delhi (5), Anand Prakash v. 
Narain Das-Dori Lal (6), Haridas Himat- 


(1) 6 Lah. 1; 84 Ind. Cas. 883; A I R 1925 PO 18; 
521422: 47M L J 857,100 & A L R 1332; (3 
M WWN1;23 A LJ85;L R6A (P C)1; 26 PL 
81; 27 Bom. L R 135; 21 L W375; 1 LO 500;10 W 
N 916; 29 O W N 797 (PO). 

- (2) 49 M 849; 97 Ind. Cas. 825; A IR 1926 Mad: 994; 
51 ML J 269: 240. W 345; (1926) M W N 743. 

(3) 50 M 135; 94 Ind. Gas. 8; A I R 1927 Mad. 1; 
51 ML J 529; 25L W 128; 383M L T 92 (FB). 

(4) 6 Lah. 493; 89 Ind. Cas. 1022; A I R 1926 Lah 
41; 26 PL R 848. 4 

(5) 13 Lah. 464; 135 Ind. Cas. 217; A IR 1932 Lah. 
151; 33 P LR 314; Ind. Rul. (1932) Lah. 89. 

(6) 53 A 239; 135 Ind. Cas. 119; A I R 1931 All. 162; 
(1931) A L J 192; Ind. Rul, (1932) All. 7 (Œ B). 
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lal v. Lallubhai Mulchand (T), Sidhesh- 
war Nath v. Deokali Din (8), Bajirao Y. 
Daulatrao, 128 Ind. Cas. 404 (9) and Hira- 
lal Champa Lal v. Fatehchand Parmanand 
(10). In all these cases it was held that 
a Receiver appointed in the insolvency of 
a Hindu father is entitled to sell the en- 
cestral property, including the interest 
of the inso!vent’s son, for the satisfaction 
of the insolvent's debts. 

‘There can be no doubt. that a Hindu 
father has the power to sell the entire joint 
property in ‘satisfaction of his own debt 
and thet such sale is binding on his son 
provided that the debt, for the satisfaction 
of which the property wes sold, was not 
contracted foren illegal or immoral pur- 
pose. It is also clear that where, in exe- 
cution of a decree against a Hindu father, 
joint family property, incleuding the in- 
terest of his son is sold, the latter is not 


able to challenge the sale exception the, 


ground thatthe debt was not one which 
wes binding on him, thatis tosay, that it 


wes either illegal orimmoral. The ques- 
tion however is whether, under the 
Insolvency Act the Receiver of the 


insolvent hesthe power which a Hindu 
father has. Many of the cases referred to 
above appear to indicate an assumption 
that because the father may alienate his 
son's interest in satisfaction of his own 
debts, a Receiver eppointed on the adju- 
dieation as en insolvent of the father 


stands in the place of,the father with respect 


to the power which the latter may exercise 
over the interest of his sons in the joint 
family property. I find nothing however 
in the Provincial Insolvency Act to justify 
this assumption. The powers conferred on 
the Receiver are defined by the statute 
and inso far as it is material to the 
present question the only power conferred 
on the Receiver is to sell the “property of 
the insolvent,”that is to say, the property 
of the insoivent which vested in the Re- 
eziver by reason ofthe order of adjudica- 
ijon. The decision of the Privy Council in 
Sat Narain v. Behari Lal (1) has made it 
quite clear, and indeed it was conceded 
by the learned Advocate for the respondents 
that this is so, that the property of the 
son does not vest in the Receiver on the 


` (7) 55 B110; 129 Ind. Cas. 153; A I R 1931 Bom 
ou 32 Bom. L R 13862; Ind. Rul. (1931) Bom. 


_ (8) 9 Luck 304; 147 Ind. Cas. 642; A IR 1984 Oudh 
-1; 10 O W N 1233; 6 R D-283 (F B). 

_ (9) 128 Ind. Cas, 404; A I R1930 Nag. 215. 

DY A I R 1934 Nag. 271; 152 Ind. Cas. 1026;7 R N 


NILKANTHA NARAYAN TEWARI V, DEBENDRA NATA Roy (PATNA) 


- their interests in 


1697 
adjudication as an insolvent of his father. 
The case before the Privy Council arose 
in this way. ; 

A Hindu son applied to pre-empt a 
certain property on the gaound of conti- 
guity. His suit was resisted on the ground 
that his father had been declared an in- 
solvent and that therefore the property by 
resson of which he claimed to pre-empt 
had vested in the Receiver, and that con- 
sequently the son had no right in the pro- 
perty which would entitle him to pre-empt. 
Their Lordships negetived this in anmis- 
takable language and indeed characterised 
as “startling” the proposition thet the in- 
solvency of one member of a Hindu family 
should ofitself and immediately take from 
the other male members of the family 
ths joint properly and 
from the female members their right to 
maintenance and transfer the whole estate 
to an assignee of the insolvent for the be- 
nefit of his creditors. 

The case went to the Privy Council from 
a decision of a Full Bench of the Lahore 
High Court, presided over by Sir Shadi 
Lel, C.J, In the course of his judgment 
the learned Chief Justice said: 

“The result of the above survey of the judicial 
decisions is decidedly in favour of the contention 
urged on behalf of the Official Assignee, but I 
must, say that if the matter were res integra, 
I should find considerable difficulty in subserib- 
ing to the doctrine that the son's interest 
the joint family prop2rty should, in the event 
of the father's insolvency, be regarded as the 
latter’s property which vests in the Official Re- 
ceiver. Upon general principles of the Hindu 
Law governing therights ofthe father and his 
gon in the co-parcenary property I should be 
inclined to held that an order of adjudication 
against the father has only the effect of replac- 
ing the father by the 
the order does not by itself vest in the latter 
the interest ofthe son in the property. As the 
son's saare is in certain cases liable for the 
debts of the father, the Official Receiver may 
be able to enforce that liability provided that he 
takes appropriate proceedings for the purpose and 


satisfies the conditions which alone render the 
gon’s interest liable for the father’s debts,” 


Pausing here for one moment it may be 
noticed that the learned Chief Justice does 
not express any decided opinion that in 
such circumstances the Receiver would be 
able to enforce the ordinary liability of a 
Hindu son for the legal debts of his 
father. His Lordship merely says that the 
Receiver may be able to do so provided 
that he takes appropriate proceedings. 
Although the opinion of the learned Chief 
Justice was contrary to the claim of the Re- 
ceiver to be able to deal withthe song 
share in the same way as the father could 
have dealt with it, his Lordship referred 


in 


wi 


Official Receiver, and that - 
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to the authorities which in his opinion 
precluded him from enforcing that view. 
With reference to those authorities their 
ee of the Privy Council said at 
He 
P Their Lordships are of opinion that the ques- 
tion to be decided inthis appeal must be de- 
cided onthe wording of the Presidency Towns 
Insolvency Act, 1909, and on that Act alone, 
Cases which have arisen under s. 266, Civil 
Procedure Code, 1882, or under s. 60, Civil Pro- 
cedure Cose, 1908, depended on different consi- 
derations, and decisions in cases under those 
sections are likely to mislead a Court which has 
oo the Presidency Towns Insolvency Act, 

-On a construction of the provisions of 
that Act their Lordships held that the 
right of a Hindu father to sell the in- 
terest of his son in the joint family property 
in satisfaction of his own debts is nota 
right which vests in the Receiver appoint- 
ed on the adjudication of the father as 
en insolvent. At p. 23* their Lordships 
went on to observe however that : 

“It may be that under the provisions of s. 52, 
or in some other way, that property may in a 
proper case be made available for payment of 
the father's just debts; but itis quite a different 
thing to say that by virtue of his insolvency 
alone it vests in the assignee, and no such pro- 
vision should ke read into the Act.” 

We have, therefore, to decide the ques- 
tion which arises in the present appeal 
entirely on the provisions of the Provin- 
cial Insolvency Act and, as has already 
been indicated, that statute does not em- 
power a Receiver to sell anything more 
than the property of the insolvent which 
vests in the Receiver by reason of the 
adjudication. That, the Privy Council held, 
does not include the right of a Hindu 
father to sell the interest of his sons in 
the joint family properly. In this Court 
a contrary view was taken in the case 
of Chairman, District Board, Monghyr v 
Sheodutt (11). But that being a decision 
prior to the decision of the Privy Council 
in Sat Narain v. Behari Lal (1), we do 
not consider that we are now bound by 
that decision. The matter has since been 
_agitated in Bhola Prasad v. Ram Kumar 
(12) but that case was eventually decided 
on other grounds and the present question 
was expressly left open. Their Lordships 
said at p. 4087 ofthe report: 

“The decisions of this Court may possibly have 
gone a little too far, and itis perhaps not essen- 
tial inthe present case to say whether the fathers 

(11) 5 Pat. 476; 98 Ind. Cas. 364: A I R 1996 Pat, 
438; (1926) Pat. 321; 8 P L T 278, 


: (12) 11 Pat. 399; 139 Ind. Cas. 13; A I R 1932 Pat. 
231; 14 P L T 63; Ind. Rul. (1932) Pat. 205. 


*Pages of 6 Lah.—[ Hd) 
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power to dispose of their sons’ shares for thei 
own just and proper debts has vested in ths 
Receiver,” 


The matter also came before a Division 
Bench of this Court, of which I was a 
member,’ in Mahabir Prasad v. Shiva- 
nandan Sahay (13). The real question 
that arose for decision in that case was 
whether a Receiver had power to convey 
a portion of the joint family property to 
one particular creditor and the point really 
decided was that the power of the Receiver 
to sell the property of the insolvent is 
confined to a sale for the purpose of 
providing dividends for the general body 
of creditors and that the powers conferred 
on him by the stetute did not include 
the power to convey a p2rticular property 
to any particular creditor to the exclusion 
of the general body of creditors. In the 
judgment of the case, however, reference 
was made to the decision of the Privy 
Qouncil in the following terms: 

“The question whether the property which vests 
in the Receiver on insolvency of a member of 
a joint Mitakshara family includes the interests 
of other members of the family has been set at 
rest by the decision of the Privy Oouncil in 
Sat Narain v. Behari Lal (1). Their Lordships 
of the Judicial Ccmmittee there held that it is 
only the insolvent’s share in the joint family 
property which vests intne Receiver, and pointed 
out that in cases where the sons of the insolvent 
are liable for the debt of their father, the Re- 
ceiver, by adopting the appropriate procedure, 
may bring the shares of the sons to gale,” 

Although this observation, in view of 
the real point for decision in that case, 
may be regarded as ‘obiter dictum, it is 
the only expression of opinion in this 
Court that we have been able to find 
since the decision of the Privy Council. 
It was however contended -by learned 
Advocate for the respondents that if the 
Receiver cannot, by virtue of the powers 
conferred on him by s. 59, sell the inter- 
est of the son of the insolvent, there is no 
procedure under the Act by which the 
undoubted liability of the son for his 
father’s just debts can be enforced. For 
it was contended 
that the proper procedure in such a case 
is for the Receiver-to request the Court 
to issue notice on the sons, and after 
hearing the sons, in exercise ofits powers 
under s. 4, to decide all questions arising 
in insolvency proceedings to declare the 
sons’ liability. Whether that is the only 
procedure provided by the Act or whether 
it is the only method by which the Re- 
ceiver can enforce the liability of Hindu 


(13) 11 Pat. 399: 152 Ind. Cas. 277; A I R 1934 Pat. 
514; 15 P LT 502; 7 R P 162, 
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sons for their father’s debts is not the 
question with which we ere concerned in 
the present case, for no notice was issued 
to the son, who was then a minor. It 
there is a lacuna in the Act in this res- 
pect it is for the legislature to provide 
the appropriate remedy. So faras we are 
concerned, we have to consider the langu- 
age of the Act itself, as pointed out by 
the Privy Council, and in our View a pro- 
per construction of the Act precludes the 
Receiver from selling property which did 
not vestin him by reason of the adjudi- 
cation. In the result this appeal must 
be allowed in part. It appears, in respect 
of three of the properties in dispute, 
nemely, Harchanda, Hassatu and 13 annas 
of Bartua, that they were not ancestral 
properties in which the plaintiff acquired 
any interest by his birth, and with respect 
to these properties the suit will be dise 
missed. With respect to the remaining 
property the suit will be decreed in terms 
of prayer (iit) of the plaint. Each party 
will bear his own costs throughout. 
Varma, J. —I agree. 
D. l Order accordingly. 


gumana anan 
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BHAGWATI SARAN SINGH—Derenpant 
—-APPELLANT 
versus 


RAL KISHUNJI—PLAINTIFF— 


RESPONDENT 

` Bengal Land Revenue Sales Act (XT of 1859), s. 31— 
Defendant — Recorded proprietor selling property to 
plaintiff —Subsequent revenue sale—Surplus sale 
proceeds paid by Collector to defendant—Plaintiff, 
whether entitled to. recover this amount—Interest, 
how far can be claimed- Cause of action—Contract 
Act (IX of 1872), s. 72. 

-Ssetion 31 of Act XI of 1859 is a section which 
merely directs the payment by the Revenue Officer 
ts a certain person, that person being the person 
whose name is entered as proprietor and there is 
nothing in that section whichin any way governs 
the right of a person who is in fact entitled to the 
surplus sale proceeds recovering them from the 
person paid by the Collector under the section. [p. 
171, col. 2.] 

The plaintiff sought to resover principal and 
interest amounting in all to a certain sum. This 
amount was the surplus sale proceeds of a revenue 
sale of certain property of which the defendant was 
the recorded proprietor. The property, however, 
had been sold to the plaintiff prior to the date upon 
which the revenue sale was held resulting in the 
surplus sale proceeds here claimed. The defendant 
having been paid by the Collector under 5s. 31 of 


BHAGWATI SARAN SINGH V. RAT KISHUNJI , (PATNA) 


171 


Act XI of 1859, this action was brought by the — 
plaintiff: 

Held, that the plaintiff was entitled to the surplus 
sale proceeds of ths revenue sale but tnat the interest 
should be allowed from th? date of the demand by 
ths plaintiff. fp. t73, col L.] 

Held, also that the real test was not the knowledge 
ofthe OQollector, not the question asto whether 
the defendant had rightfully received the money 
from the Collestor, but to whom the money rightfully 
belonged. Harihar Misser v. Syed Mohamed (1), 
dissented from. [p. 172, col. 1.] 

Held, further in this case ths causes of action was 
for money had and receivei to the plaintiff's use 
and in considering that cause of action as there is no 
specific provision of the law of India, the rule of 
justice, equity and good conscienceshould be followed; 
in other words in the absence of any rule in India, the 
Law of England should be applied. [p. 172, cols. 1 & 
2.) 


A. from a decision of the District 
Judge of Gaya, dated May 4, 1932, confirm- 
ing that of the Subordinate Judge of Gaya, 
dated August 26, 1931. 


Messrs. Khurshed Husnain and Sarju 
Prasad, for the Appellant. 
Mr. Baldeva Sahay, for the Respondent. 


Wort, J.—The defendant is the appellant 
in this appsal which arises out of an action 
in which the plaintiff sought to recover the 
sum of Rs. 1,890-14-6 principal and jn- 
terest amounting in all to a sum of 
Rs. 2;468-4-6. This amount was the surplus 
sale proceeds of a revenue sale of certain 
property of which the defendant was the 
recorded proprietor. The property, however, 
had been sold to the plaintiff prior to the 
date upon which the revenue sale was held 
resulting in the surplus sale proceeds here 
claimed. The defendant having been paid 
by the Collector under e. 31 of Act XI of 1859, 
this action wus brought by the plaintiff. 

It was contended by Mr.Khurshed Husnain 
appearing on behalfof the defendant- 
appellant that; as the Collector was bound 
to pay his client wunder s. 3lof Act XI of 
1859, he was in law entitled to the sum, 
and that there was nothing either in con- 
tract or quasi contract under which the 
plaintiff could recover. In my judgment the 
contention cannot be supporied. Section 
31 of Act XI of 1859 is a section which mere- 
ly directs payment by the Revenue Officer 
to a certain person, that person being the 
person whose name is entered as proprietor 
and there is nothing in that section which 
in any way governs the right of a person 
who is in fact entitled to the surplus sale 
proceeds recovering them from the person 
paid by the Collector under the section. 

The learned Judge in the Court below re- 
lied upon certain decisions. The first was 
the decision of this Court in Harihar 
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Misser v. Syed Mohamed (1). The second 
was the decision of the Calcutta High Court 
in Bejoy Lal Seal v. Noyunmanjory Dasi (2). 
In either of the cases was the question before 
us in this appeal decided. In the Calcutta case 
in circumstances exactly similar to those 
which are present in this case, there was 
no contest as regards the liability of the de- 
fendant, the only question for determination 
being the question of limitation. In the 
Patna case Roe, J., delivering the judg- 
ment of the Court as to whether Art. 62 
or Art. 120 of the Limitation Act applied, 
made this observation : 

“Tt ig not a question of the defendant's inten- 
tion in taking the money. He undoubtedly intend- 
ed to rob the plaintiff and intended to keep the 
money for his own use. But this is not the point, 
The po'nt is, for whoseuse did the party making 
the payment intend the money ?” 

The learned Judge then proceeded to 
make certain Observations as regards the 
knowledge of the Collector as to whom the 
money really belonged. In so far as the 
Judge purported to decide that it was the 
question of the knowledge of the Collector, 
1 would respectfully disagree. It seems to 
me that the real test in ihe case is, not the 
knowledge of the Collector, not the question 
as suggested by Mr. Husnain as to whether 
he hed rightfully received the money from 
the Collector, but to whom the money right- 
fully belonged. Itis not suggested in this 
case that the money rightfully belonged to 
the defendant excepting in the sense that 
under s. 31 of the Act of 1859 the Collector 


was bound to psy the defendant. That in 
my opinion inno sense concludes the 
matter. 


Mr. Husnain has further advanced the 
argument that under no specific provision of 
law is the plaintiff entitled to recover the 
sum and his action must fail. In connechion 
with that argument he has referred us to 
s. 72 of the Contract Act which provides : 


“A person to whom money has been paid, or 
anything delivered by mistake or, under cvercion, 
must repay or return it,” R | i 
and rightfully contends that this section 


does not apply to the facts of this case. He 
then advances an argument with which I 
cannot agree, namely, that the cause of 
action not coming within the provision of 
s. 72, and, as there is No other definite pro- 
vision of law, the plaintiff hes no cause of 
action. Butin this case the cause of action 
is for money had and received to the plain- 
tiffs use and in considering that cause of 


| (1) LP L J 874; 37 Ind. Cas, 20; 2 PT W 401; 200 

W N 983. ne 
(2) 21 O W N 204; 55 Ind. Cas, 639; 47 C 331; 31 0 
J 272, 
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action we are applying no specific provision 
of the lew of India as there is none, but the 
rule of justice, equity and good conscience ; 
in other words in the absence of any rule in 
India, the Law of England as pointed out by 
Lord Hobhouse in the case reported in the 
14th Volume of the Indian Appeals, to which 
repsated reference has been made by mein 
this Court. Mr. Husnain in this connection 
contends that unless it could be shown that 
there was a contract or quasi contract, the 
action must fail. The history of an action 
for money had and received is discussed in 
Sinclair v. Brougham (3). Lord Haldane in 
the course of his speech referring to certain 


authorities made this statement : 

“In its origin an action of tort, it was soon 
transformed into an action of contract, becoming 
afterwards a remedy where there was neither tort 
nor contract. Based atfirst only upon an express 
promise, it was afterwards supported upon an 
implied promise, and even upon a fictitious promise, 
Introduced as a special manifestation of the action 
on the case, ib soon acquired the dignity ofa distinct 
form of action, which superseded debt, became con- 
current with account, with case upon a bailment,a 
warrantee and bills of exchange and competed with 
equity in the case cf the essentially equitable quasi 
contracts growing outof the principle of unjust 
enrichment,” 


It is clear from that statement and from 
the judgments of the other learned Judges 
with regard to this matter that it is neither 
a case of contract nor is it a case of tort, but, 
as described in the English authority as an 
action on the case in which the form of re- 
lief granted is to meet the circumstances of 
the case. Mr. Husnain’s argument, there- 
fore, that unless-it can be shown that the 
action was either in contract or in tort it 
must fail, obviously fails. It seems to’ me 
however, that the matter is quite beyond 
argument, All the High Courls in India 
have recognized the right impliedly and no 
case has been called to our intention in 
which it has ever been suggested that the 
action in the circumstances of this case 
would not lie, end indeed the very authori- 
ties, upon which by implication Mr. Hus- 
nain relies, are cases which are distinctly 
against the contention which he advances. 
In my judgment the decision of the learned 
Judge in this regard wes correct and his 
judgment must be affirmed. 

There is one matter, however, in which 
the appellant is tosome extent entitled to 
succeed. There was a demand made by the 
plaintiff for this sum on September 13, 1929, 
the money having been withdrawn on 
January 30,1928. Ib was from January 30, 
1928 that interesthas been allowed by the 
. (3) ae C 398; 83 L J Ch 465; 111 LT1;, 5887 
302; 30 T L R 315. 
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Court below.lt is clear not only on the authori- 
ty of this Court in which this matter has been 
discussed, but elsoona reading of the 
statute itself that is to say, s. 91 of Act XI 
of 1859, that the plaintiff is entitled to in- 
terest only irom the date upon which the de- 

mand was made, that is to say, from Septem- 
ber 13, 1929. A question was mentioned in 
the argument,as regards the rate of interest 
but this is not found in the grounds of ap- 
peal and in any event the interest allowed 
by the Judge up tothe date of the suitis 
interest which is customary in India. 


For those reasons with the modification as 


regards interest indicated above, I think the 
appeal fails and it must be dismissed with 
costs. 

It is said that the name of the plaintiff as 
given in the memorandum of appeal is not 
in accordance with that given in the plaint. 
_ Let the memorandum be corrected in accord- 
ance with the plaint. l 

Rowland, J.—I entirely agree. Indeed 
it was somewhat difficult to find any basis, 
either in principle or in authority, on which 
Mr. Khurshed Husnain’s argument could 
hope tobe acceptable. But the underlying 
idea was perhaps that the provisions of 
s. 3) of the Revenue Sales Act, which gave 
directions that the sale proceeds of an es- 
tate are to be applied, in a certain manner 
and paid to certain persons, would oper- 
ate to create title in those persons ; that is to 
say, (after satisfaction of the Government 
dues), in the registered proprietors. Certain- 


ly the Act does not say so, and in a somewhat. 


analogous matter there is a different special 
provision made. Irefer to s. 60 of the 
Bengal Tenancy Act which contains a special 
provision regarding the registered proprie- 
tor of an estate. Section 60 enacts that the 
registered proprietor is authorized to give a 
receipt which shall be a sufficient discharge. 
for any rent payable to the proprietor and 
if he sues for the rent the person liable to pay 
‘cannot plead thatthe rent is due to any 
third person. But itis well settled that mere 
entry of one’s name in the registers of the 
Gollectorate does not either create or prove 
title ; and s. 60 has the express saving that: 
“nothing ia this section shail affect any remedy 


Which any third person entitled to the property may 
have against the registered proprietor.” 


Now it is true thats. 31 of the Land Re- 
venue Sales Act (Act XI of 1859) has no 
express s2Ving similar to that in s. 60; but 
I am entirely satisfied that the Courts can- 
not introduce a new principle and, merely 
because of the absence of such a saving, 
hold that for the purpose ofs. 31 an entry 
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in the Land Registration Register create 
ownership in the registered proprietor. 
Therefore the suit has to be decided on the 
simple question, in whom the -ownership of 
the property wes whenit was sold? The 
result can only be that which my learned 
brother has stated in his judgment. 


D. Appeal dismissed. 


maan ai ahaaa sagatra 


-LAHORE HIGH COURT 
First Civil Appeal No. 1472 of 1933 
May 21, 1935 
ADDISON AND Din MOHAMMAD, JJ. 
JANI AND OTHERS-—DRFENDANTS— A PPBLLANTS 
; VETSUS 
BISHAN SINGH AND OTHERS—PLAINTIFPS 
AND DEFENDANTS—RESPONDENTS 

Court-fees—Suit for injunction and declaration 
—Plaintiff valuing relief for jJurisdiction—Court- 
fees payable — Court Fees Act (VII of 1870), s. 12 
(ii) Appellate Court, whether can call upon party 
to pay deficiency in court-fees in lower Court = 
Gift—Donees shown owners for many years-— 
Descendants of donor, tf can get deslaration that 
they are still owners — Muhammadan Law — Religious 
institution —Takia, used as graveyard for MANY years 
— Proprietary body divesting nominal ownership and 
acknowledging takia as owner— Revenue entries 
corrected —Takia, whether meant for use of Muslim 
community alone—Custom (Punjab). 

When the plaintiff ina suit for declaration and 
injunction chooses to value the relief at a certain 
figure for the purposes of jurisdiction, he is bound 
to pay court-fee on the same’emount. [p. 175, col 1.) 

[Case-law referred to.] pee 

When it is found in an Appellate Court that the 
court-fee on a plaint.or memorandwn of appeal, as 
the case may be, in the Court below, was insufficient 
it is the duty of the Appellate Court to call upon the 
party whose fee was in defect to make good the 
deficiency under s. 12 (2), Court Fees Act although 
no dispute as to the amounthad arisen or been 
specially decided in the lower Court. Dayal Singh 
v. Ram Rakha (4), followed. Rachappa Subrao y 
Shaddappa Venkatrao (5), distinguished. [ibid] ` 

Where the donees under an absolute gift are shown 
as owners of tne land for several years the 
descendant of the donor cannot be allowed to seek 
a declaration that they are still its owners. The 
original owner completely divests himself of his 
Hens iP. 175, col, 2.] i 

he takia in suit contained Muslim erayeyar i 
constituted the bulk of the land and a T 
been in existence there from -times immemorial 
Adjacent to this there was always a place 
for saying prayers, funeral or otherwise, and 
there also invariably existed a kotha to afford 
shelter to the fagir whe looked after the graves, The 
proprietary body thought it fit to divest themselves 
of the nominal ownership of the site underneath and 
to acknowledge the takia as the owner tnereof Tho 
Revenus Authorities corrected the entries to end all 
ae yr Aa and ideal ad 

eld, that the takia in suit was mea 
use of the Muslim community alone and ste as, ne 
use by the members of all communities und creeds 
Of course, if any wayfarer happens to take sheltey 
# 
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in the kotha possessed by the fagir or uses the 
compound attached thereto, the fagir may not object 
to it, but merely on that account it couldnot be 
held that the members of the proprietary body had 
been left even a semblance of right which would 
entitle them to restrain the membersof the Muslim 
community from usingthe land in suitin any 
manner which is not inconsistent with its primary 
objects. [p. 177, col. 1. 

[Case-law referred to. 

F.C. A. from a decree of the Senior Şub- 
Judge, Ludhiana, dated June 21, 1933. 

Messrs. Barkai Ali and Ghulam Rasul, for 
the Appellants. | 

Mr. Iqbal Singh for Mr. Fakir Chand and 
Mr. Yashpal Gandhi, for the Respondents. 

Din Mohammad, J.—The facts of this 
case may shortly be stated: Bishen Singh 
son of Sundar Singh, and Nahar Singh and 
Kartar Singh, minors, through their father 
Teja Singh as their next friend, residents of 


Samrala, 


their village for a declaration that they 
along with 13 other persons who were im- 
- pleaded as defendants were owners of the 
land, bearing Khasra Nos. 536 and 538 ; 
that their ancestors had created a trust of 


this land in favour! of the takia, known as‘ 


Takia Kaluwala; and that the trust was 
- intended for the benefit of wayfarers belong- 
ing to all castes and creeds. They further | 


prayed for the issue of a permanent injunc- | 


tion against all the Muslim defendants other 
than Badra restraining them from ere ting 
a mosque on a part of this land, and.requir- 
ing them to demolish the building which 
had been consttucted there and to remove 
its materials therefrom. 

Badra defendant confessed judgment but 
“the suit was resisted by the other Muslim 
defendants. The pro forma defendants who 


are alleged to be equally interested in the ` 


case with the plaintiffs took no‘interest in 

tin spite of service and proceedings were 

ex parie against them. Various defences 

were raised to this suit by the contesting 

defendants, but the Subordinate Judge 

. granted a decree to the plaintiffs in terms 
of the relief prayed for with this reservation 
however that the Muslim puablic at Samrala. 
and the Muslim wayferers will have a right 
to say their prayers on a part of the site in 
dispute 

“insuch a way as not to deprive non-Muslims of the 
use of the takia and not to render the original dedica- 
tion impossible.” 


Tt is not Very clear what this decree really . 


means as it was not alledged even in the 
? plaint that the entire area in dispute was 
~ being built upon as a mosque, but it was 
* couched in the terms quoted above. Against 
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instituted a suit against one. 
Badra and 17 other Muslim residents of- 


` allowed to value 


te 


isi fo 
this decree the Muslims defendants other 
than Badra have appealed. 

Mr. Barkat Ali who has appeared for the 
appellants has, at the outset, drawn our 
attention to the fact that the value for the 
purposes of jurisdiction was deliberately 
overstated to bring the case within the 
jurisdiction of the Senior Subordinate Judges 
“With this espect of the case we are not con- 
cerned. But he further insists that having 
once valued their relief at Rs. 5,100, the 
plaintiffs were not entitled to have their 
case heard on payment of Rs. 10-6-0 only 
as court-fee. He has asked us to take action 
under s. 12 (2), Court Fees Act, read with s. 
10 (2) of the same Act. In support of his 
contention he has relied on Gurdwara 
Mahant Jawala Singh v. Kala Singh (1), 
Jhanda Singh v. Gulab Mal-Bhagwan Das 
(2), Sri Kishan Das v. Sat Narain (3), end 
Dayal Singh v. Ram Rakha (4). In Gurd- 
wara Mahani Jawala Singh v. Kala Singh 
(1), the suit in the elternative was for a 
declaration that the land bequeathed was 
wakf property and for an injunction against 
the defendants not to interfere with it. The 
suit was valued for the purposes of jurisdic- 
tion at Rs. 2,100, and it wes found that 
the value was deliberately raised to over 
Rs. 2,000 so as to secure the trial at head- 
quarters. It was held thats. 7 (4) (c), Court 
Fees Act, was epplicable and the jurisdic- 
tional value should be the same as the value 
for the court-fees and that, though it wes 
for the plaintiff to state the amount at which 
he valued the relief sought, yet in view 
of his conduct he could not be 
the suit at less than 
is. 2,100. In Jhanda Singh v. Gulab Mal- 
Bhagwan Das (2), it was held that a suit for 
a declaration and for an injunciion in a 
suit to obtain a declaratory decree where 
consequential relief is prayed for and falls 
under s. 7 (4) (c), Court Fees Act, according 
to which the value of the suit for computation 
of court-fee is the amount at which the 
relief sought is valued in the plaint. In 
Sri Kishan Das v, Sat Narain (3), a Divi- 
sion Bench of this Court held under similar, 
circumstances that s. 7 (4) (c), Court Fees 
Act was applicable. 

It will thus be obvious that when the 


plaintiff in such a case, as the present, 


(1) AI R 1931 Lah. 307; 133 Ind. Cas. 120; 32 PL 
R 193; Ind. Rul. (1931) Lah. 744. 
(2) 13 Lah 788; 137 Ind. Gas, 240; A I R 1933 Lah, 
246; Ind. Rul. (1932) Lah. 320; 33 P L R 488. 
(3) 13 Lab 391; 135 Ind. Cas. 499; A I R 1932 Lah, 
132; 32 P L R729; Ind. Rul. (1932) Lah. 99, 
I 109 P R 1912; 15 Ind Oas. 463; 130P WR 
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chooses to value the relief at a certain figure 
for the purposes of jurisdiction, he is bound 
to pay court-fee on the same amount. We 


are in entire accord with the principie of -> 


law enunciated therein and heve no hesita- 
tion in holding that the plaint was not 
properly stamped. Counsel for the respon- 
dent has urged in reply, firstly, that the 
. valuation for the purposes of the court-fee 
was correct and, secondly, that this question, 
not having been determined by the Court 
below, s. 12 (2), Court Fees Act, was not ap- 
plicable. He is however mistaken cn bcth 
these grounds. The Privy Council judgment 
Rachappa Subrao v. Shiddappa Venkatrao 
(5), relied upon by him is clearly distinguish- 
able. His second ground is equally unten- 
able. The point of the insufficiency of the 
court-fee was raised in para. 7 of the written 
statement of the contesting defendants and 
the Senior Subordinate Judge conveniently 
. avoided the decision of this matter. It is 
- laid down in Dayal Singh v. Ram Rakha 
(4), that when it is found in an Appellate 
- Court that the court-fee on a plaint or 
memorandum of appeal, as the case may be, 
in the Court below, was insufficient, if is 
_ the duty of the Appellate Court to call upon 
the party whose fee wasin defect to make 
good the deficiency under s. 12 (2), Court 
Fees Act although no dispute as to the 
amount had arisen or been specially decided 
in the lower Court. ; 

We however donot propose to poslpone 
this case to enable the respondents to make 
. up the deficiency first before this appeal is 
heard and to dismiss their suit in case of 
. non-compliance with our orders. We have 
decided to dispose of the oppeal on the merits 
and will direct the Court below to realise 
. the deficiency in the court-fee from the 
. plaintiff, if possible. 

Counsel for the appellants has further 
urged that the plaintiffs had no locus standi 
to bring the suit. In order to appreciate 
fully the. force of this objection, it will be 
necessary first to determine the history of 


the institution. In the “Fard Badar” state- - 


ment relating to this village which was pre- 
pared at the revised settlement of 1882, 
this land appears to have been originally 
owned by Kharku and others, Relu and 
Bisakhi. On November 
Chand Munsarim entered a report to the 
effect that prior to the last settlement a piece 
of land bearing Khesra No. 478 had been 


(3) 43 B 507; 50 Ind, Cas. 280; A IR 1918 P C 188;. 


TA 24; 17 A LJ 418; 25M L T298; 36 M LJ 437; 


46 
= a Tashi 21 Bom L R 489; 10L W 274; 24 0 W- 


$3; 1 U PLR (PO) 83, 
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14, 1880, Shiv. 
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granted to the Takia Kaluwala for grave- 
yard and plantation, but the names of the 
original owners still eppeared in its pro- 
prietary column. The owners had mede a 
grant of the remaining fields also to the 
takia cn the condition that the wayfarers be 
served with the produce of the land, and it 
was consequently necessary that the owner- 
ship of the entire area be entered in the 
name of the takia. This report was placed 
before Rakha. Ram, Deputy Superintendent, 
on December 8, 1880, when three lambar~ 
dars of the village appeared before him 
and, on their supporting the grant, the 
names of the original owners were removed 
and the name of the takia was substituted 
in their place as owner. These entries have 
since then continuedin the same manner, 
the takia being shown as the owner and 
whoever happened to be a Muhtamim 
(manager) of the takia being shown as the 
possessor. It is on the basis of these entries 
that Counsel for the appellants has urged 
that the plaintiffs have no locus siandi to 


_sue. His first contention is that the plain- 


tiffs have produced no documentary evidence 
from the Revenue Records to connect them- 
selves with he original owners of the land. 
He next urges that the land having been 
gifted tothe takia absolutely, the plaintiffs 
even if they were the descendants of the 
original donors, have no such connection with 
the land as to entitle them to claim the 
reliefs prayed for. He finally argues that 
the two minor plaintiffs have no right in 
the lifetime of their father and Bishen 
Singh being the only proprietor of Patti 
Dhillo in which the land in suit is situated, 
who has raised an objection to the building 
of the mosque isincompetent to maintain 
the suit. Counsel for the respondent has 
tried to meet these arguments in his own 
way, but we may say at once that we are 
not satisfied with his reply on any of the 
points mentioned above. In our opinion 
the appellants’ contentions carry force and 
must prevail. l 

The mutation proceedings of 1880 clearly 
prove an absolute gift in favour of the takia 
which has throughout these long years been 
shown as owner of the land. The original 
owners, whoever they were, ceased to have 
any connection with the land in suit and 
their descendants, if any, can under no cir- 
cumstances be allowed to seek a declaration 
that they are still its owners. In a case of 
gift the original cwner completely  divests 
himself of his rights and the donee is fully 
invested with them. In other words, the 
donor ceases to exist and the donee comeg 


1:76 


into being qua the giftcd land end’ the rights 
thus lost cannot be regained or revived in 
any circumstances. | 

_ In addition, there is no reliable or  eatis« 
factory evidence on the record that the plein- 
tiffs are in eny way connected with the ori- 


ginal owners of the land. The bare state- - 
ment of Phoman Singh, P. W. No. 1, is not- 


enough. The plaintiffs could have produced 
excerpts from the Revenue Records to prove 
their descent from Kharku, Relu and Bisakhi, 
s and as they did not avail themselves of the 
best and mest reliable. evidence’. available, 
the presumption of law must go against 
them. Further, it has not been satisfactori- 
ly shown why Bishen Singh alone should 
have felt the necessity of bringing this suit 
when the rest of the proprietary body is in- 
active in this respect. 

This will dispose of the question of trust 
also. As stated above the mutation evidences 
an absolute gift and nota trust. The name 
of Kanu or Kalu Pir is mentioned even in 
the revenue papers relating to the settle- 
. ment of 1852 along with the graveyard which 
is situated in theland bearing Khasra 
- No. 537. Thisshows that the Muslim 
‘graveyard and the takia were in existence 
even prior tothe annexation of the Punjab 
by the British Government. In 1880 when 
the revised settlement took place, it appears 
that the Revenue Authorities were impress2d 
with the factthat the entries in the proprie- 


tary column did not correctly represent the - 


vactual state of effairsand this mistake was 
accordingly rectified. . The takia has always 
been under the management of a Muslim 
` fagir end even the Senior Subordinate 
. Judge has found that the Mussalmans have 
“from the very commencement of the institu- 
tion been saying their prayers there. He 
has further considered it necessary to attach 
` a rider to the decree made by him that the 
„Muslims will be allowed to exercise this right 
as before. In these circumstances we fail to 

understand.why a decree should have been 
“made in favour of the plaintiffs at all in the 
. terms in which it was made. Ifa mud plat- 


. form which has always been used for say- - 
ing prayers is roofed or enclosed by walls, . 


no such alternation in the use of the site 
‘takes place as would call for interference by 
a Court of Law. Its use remains the same. 
| Rather, the limits of the platform ere cir- 
cumscecribed. There is no difference between 
saying one’s prayers under tre sky and 
saying themunder a roof. Ifthe former 
practice is held to be innocuous, the latter 


will be undoubtedly .so. We are therefore | 


_ patisfied that there wes no occasion for-the 
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grant of a permanent injunction nor was‘ 
there any justification in granting this reef 
to the plaintiffs. . ot eae 7 
Counsel for the respondent has referred 
to some decided cases of this Court'in which 
it was held that the takia with which they 
were dealing was an institution which was 
available for the use of all communities 
and was to be treated asa sort ‘of. club- 
house for the villagers. That may have been 
so, but those authorities. cannot serve esa 
safe guide for deciding all cases that arise 
in respect of takias. In Maula Bakhsh v. 
Dasondhi (6), the case came on second appeal - 
to this Court and there was a clear finding of 
fact against the appellants in that case that 
the takia had been used from time to time 
as a resting place for the marriage parties 
of the Hindus. The place was further des- 
cribed in the settlement records es shamilat 
and there was no hint thet the call to prayers 
was ever given there or that-there was any Im- 


“am or mutawalli. Similarly in Sarvan v. Mehr 


Din, 45 Ind. Cas: 963 (7), the takiadar wes in 
possession as an occup2ncy tenant and he un- 


` doubtedly could not convert his tenancy into 


2 building without the consent of the 
proprietors. There are iakias end takias. 
There maybe some takias ‘which like 
“deras” in certain villages may be used as 
mere assembly halls fcr the villagers, but 
there can be others whose character is quasi 
religious and which can be used by members 
of one community alone. In Hussain Shah 
v. Gul Muhammad (8), 2a Division Bench of 
this Court held that the Takia Kemaldin- 
wala was a religious or quasi relgious institu- 
tion and thatthe landin dispute was 
wakf property attached toit. The Judges 
further held that the takia meant the place 
where the faqir usually resided and im- 
parted religious instructions. It was en in- 
stitution recognized by law and a grant or 
endowment to the same was as valid a wakf 
asto khankah or dargah or a mosque. In 
Ali Muhammad v. Anjuman-t-Islamia, 
Lahore (9), again a Division Bench judg- 
ment, it was held that takia and khan- 
kah, properly so-called, were religious 
foundations among the Muhammadans and 
the property attached to them was wakf and 
therefore tied up in the ownership of 


God. 
The takia in suit is pre-eminently of the 


(6) 3 Lah L J 17; 51 Ind, Cas. 853; AIR 1919 Lah, 
l . 


5, x 3 
au A Ind, Cas. 963; A I R 1918 Lah. 117; 103 P W 

19168. 

te 6 Lah 140; 88 Ind. Cas. 816; A IR 1925 Lah 420, 

9) 12 Lab 590; 135 Ind, Cas, 56; A IR 1981 Lah, 
379; Ind, Rul. (1982) Lah, 40, ` E 4 
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type described in the Division Bench judg- 
-ments cited above. Ths Muslim grave-yard 
which constitutes the bulk of the lend has 
' been in existence there from times immemo- 
rial. Adjacent bo such grave-yards there is 
: always a place for saying prayers, funeral or 
-otherwis2, and there als) invariably exists a 
: kotha to afford shelter to the faqir who looks 
after the graves. -Thesa things existed in 
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it is devoted to tha purpose unconnected with a 


. temple, viz., maintaining a Veda Patasala, cannot ba 


-1830 on the lend in suit and as none of them ` 


- Authorities corrected the entries to 
- future disputes and. 


(3 


_ creeds. 


. merely on that ascountit csnnot be 


, which will entitle 
- members of 


. could be removed from their respective 
- places the proprietary body thought it fit to 
. divest themselves of the nomial ownership 
„Of the site underneath and to acknowledge 
the takta es the owner thereof. The Revenue 
end all 
contruverseries of the 

nature adumbrated in the present suit. It 
| cannot, therefore, be reasonably urged that 
- the takia in-suitis not meant for the use of 
, the Muslim community alone and is opan to 
use by the raembers of all communities end 
Of course, if any wayfarer happens 
_totake shelter in the kstha . possessed by 
the fagir or-usesthe c:mpound attached 
: thereto, the fagir may not’ object to it,, but 
he'd 
that tha members of the proprietary body 
been left even a semblance of right 
them to restrain the 
the Muslim community from 
‘using the land insuit in any manner which 


. have 


, iS mot inconsistent with its primary objects. 


:For the reasons given we accept this 


. appeal anddismiss the plaintiffs’ suit with 


i 


costs throughout. 


D. ‘Appeal accepied. 


Warara na arta, 


MADRAS HIGH COURT 
Civil Revision Petition No. 1096 of 1934 
January 16, 1935 
VENKATASUBBA Rao, J. 
M. Ar. Ru. M. ANNAMALAI CHETTIAR 
AND OTAERS--DEFENDANTS—PETITIONERS 


` À ` vETSUS 


Au. A. O. T. SOLATYAPPA CHETTIAR 
AND ANOTAER—-PLAINTIFFS—OPPosits 


PARTIES 
Madras Hindu Religious Endowments Act (II of 
1927), ss. 9 (11), 73—Trust fund—Part of fund not 


, connected with temple but devoted to religious purpose 
' —Such part, if a religious endowment—Suit in respect 


` 


of such part—Maintainability —Civil Procedure Code 
(Act V of 1908), s. 92—Suit under, where to be brought 
—Jurisdiction of Court — Necessity of amending 
Madras Hindu Religious Endowments Act, pointed 


“= out. 


` it should be connected with a 


Under the Madras Hindu Religious Endowments 
Act, it is of the essence ofa religious endowment that 
temple. When this 


‘ requisite is wanting the fund to the extent to which 


+ 
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_effective remedy in regard 


held to be a religious endowment, Where the fund 
is devoted to two purposss, one falling within the 
Act and the other, though a religious. purpose, falling 
outside it, that fund isnota religious endowment as 
defined by the Act. The maintaining of a Veda 
Patasala although not a religious endowment under 
the Act, ths objzct is nevertheless not temporal or 
sesular in character but is of a religious nature under 
s. 92, Civil Procedare Oode. The object of maintain- 
ing a Veda Patasala is not to promote knowledge in 


-genoral but spiritual knowledge; in other words, 


its eal is the advancement of religion. [p. 179, 
col. 1. 

If one of two parts ofa truss fund is a religious 
endowment within the meaning of ths Endowments 
Act, although s. 73 thereof has not provided an 
to it, yet a suit can bs 
brought in-respect of it. l 

A suit under s. 92, Civil Procedure Code, should be 
brought where ths subject-matter of the trust, that is 
to say, the trust property or the trust money or any 
part of it, is situate. Padampat Singhanya v. Narayan- 
das (2), reliedon. [p. 179, col. 2.] 

Dictum.—It is desirable tnat the legislature should 
suitably amend the Act providing for tha casegin 


regard to which it is now defestive. [p. 181, cul, 


‘Judge, 


~ . 


J 

C. R. P. from an order of tha Sub. 
Tiruvarar, in O. S. No. 50 of 
1932. i 

Messrs. S. Srinivasa Ayyangar and V. 


.Ramaswami Ayyar, for the Petitioner. 


Messre. T. M. Krishnaswami Ayyar end 


K. Ramanathan Chettiar, for the Opposite 


. Parties. 


Order.—Tais case raises the question as 
to the nature of the suit trusts and on that 
depends waether the lower Court. has juris- 


‘diction to try the suit. Are the trusts go- 


verned by s. 92, Civil Procedure Code, or by 


8 73, Madras Hindu Religions Endowments 


Act If of 1927—that is the question as re- 
gards the nature of the trusts that has to be 
decided. Tne plaint alleges that by an 


agreement coms to about the year 1903 


among the members of certain Nattukottaj 
Chetty families (mow represented by the 


- plaintiffs and the defendants), a sum of 
- Bs. 54,000 was set apart for certain pur- 


poses. In para.4 of the plaint those pur- 


- poses are tnus described: 


“Ib was agreed by and among the members of 


‘the first four families, about the year 1903, that a 


sum of Rs. 54,000 should bs sat apart by them for 
the Thirupanni, i. e., the renovation ofthe Sri Veda- 
nayagi Amman ‘Temple, at Vedaranyam, that a larga 
sum out of the same should be sst apart for the 
maintenance and conduct of the Veda Patasala 
which was already in existenca and being run on 


‘a mod2rate scale from the contribution made prior 


-thereto by the aforesaid four families and that 
. with the said sum of Rs. 54,000 and the 


interest 


accruing therefrom the Vedanayagi Amman Temple 
should be renovated and repaired and the Patasala, 


-should be efficiently conducted by the members of the 


said families,” 
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Paragraph 8 then deals with ‘another en- 
dowment. made about 1907 of a further sum 
of Rs. 12,500. The passage dealing with that 
endowment is extracted below: 

“In addition to the aforesaid endowments in or 
about 1907 a further sum of Rs. 12,500 made up of 
10 shares of Rs. 1,250 each, contributed by the 
families of plaintiffs and defendants Nos. 1 to 6, 
8 to 20 and 24 to 26 and one Malladi Sathilingam 
was allotted for the purpose of starting and main- 
taining an institution of pious service, familiarly 
known among the Nattukottai Chetty community 
as Kutithaligai in the said Vedaranyam temple 
and the funds were similarly agreed to be in- 
vested and improved.” 


The plaint charges the defendanis or 
some of them with mal-administration of the 
trust funds, which, with the accumulation of 
interest, are alleged to amount to over five 
lakhs of rupees and prays (1) that certain 
defendants, the present menaging trustees, 
may be removed from their office, (2) that 
hew trustees may be appointed, (3) that 
the defendants may be directed to render 
an. account of the trust funds and (4) that 
a scheme of management in respect of the 
charities be framed. The plaintiffs obtained 
for the filing of the suit the consent of the 
Advocate-General under e. 92, Civil Pro- 
cedure Code, as well as of the Board under 
s. 73, Hindu Religious Endowments Act. 
The question is whether the Court of the 
Subordinate Judge of Tiruvarur, where the 
suit has been filed, has jurisdiction to en- 
tertain it. 


Section 92, Civil Procedure Code, applie® 
to trusts “created for public purposes of 
a charitable or religious nature;” but the 
application of that section is excluded by 
s. 73, Endowments Act, in the case of 
religious endowments falling within it. The 
result is, that all charitable trusts are still 
governed by s. 92, Civil Procedure Code; but 
where the trusts are of a “religious nature,” 
such of those trusts as are “religious en- 
dowments” within the meaning of the En- 
dowments Act, are removed from the embit 
of s. 92 end to that limited class of re- 
ligious trusts s. 73 of the local Act applies. 
The effect of the last mentioned section is, 
that no suitcan be brought in respect of 
the religious endowments as defined by the 
Madras Act, “except as provided by that 
Act, which expression has been held to mean 
“except under the provisions of that Act”: 
see Vaidyalinga Pandara Sannadhi v. Ran- 
ganatha Mudaliar (1). Tke Court men- 
tioned .in s. 73 es having jurisdiction in 


= (1) 87 M 362; 150 Ind: Cas, 448; A I R 1934 Mad 
126; 66 M.L J.98; (1933) M W N 1235; 39 L W. 205; 6 
R M722. 
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respect of religious endowments referred 
to in it, is the 

“Court of the District Judge within whose local 


limits a Committee exercises its “jurisdiction ora 
mutt or temple is situated? 5, 9 (3).” 


Now, turning to the definition of “religious 
endowments” under the Madras Act, so far 
as it is material to the present purpose, the 
expression means, all property-given or en> 
dowed for the performance of any service or 
charity connected with a temple; the Court 
having jurisdiction over those religious -en- 
dowmets under the relevant. part of the 
definition of “Court” referred , to above, 
is the the Court.of-the District Judge within 
whose local limits the temple in connec- 
tion with which the ‘service or- charity 
has to be performed is situated... . 

If the trusts referred to in the plaint 
are religious endowments within the mean- 
ing of the local Act, then the Court 
having jurisdiction would bë the District 
Court of East Tanjore within whose local 
limits the temple of Sri Vedanayagi Amman 
at Vedaranyam is situated; the Court of 
the Subordinate Judge at Tiruvarur (which 
Court, it may be mentioned, is in the 
District of East Tanjore), where the present 
suit has been instituted, would in that 
event have no jurisdiction. The question 
then is, are the suit trusts “religions en- 
dowments” as defined by the local Act? 
The plaint, as already stated, refers to 
two distinct endowments and each of them 


-for the present purpose has to be con- 


sidered separately. The first endowment 
is that of Rs. 54,000, which, according to 
the plaint, is set apart for two purposes 
—the renovation of the temple andi the 
maintenance of the Veda Patasala. The 
entire amount is devoted to both the 
purposes together, there being no’ appor- 
tionment or severance of the fund. That 
the two purposes ere blended and that 
the fund is one ‘and entire is brought 
out very clearly by the allegation in the 
plaint that 

“the sum is set apart for the renovation but that 
a large portion out of it should be applied to the 
maintenance of the Veda Patasala.” 

If the object of the trust were the 
renovation of the temple and nothing. 
more, then the trust would in that event 
be a religious endowment under the local 
Act, can edmit of no doubt; for, the 
renovating of a temple would clearly be 
the “performance” of a “charity” in connec- 
tion with that temple. But what is the 
with that purpose, 
the maintaining of Veda Patasala which, 
it must be observed, is not connected 
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With any temple? Under the Act, it is 
of the essence of a religious endowment, 
that it should- be 695 connected and as 
this requisite is wanting, the fund to the 
extent to which it is devoted to this 
purpose, cannot be held to be a religious 
endowment. . Although it is not a religious 
endowment under the Act, the object is 
nevertheless not temporal or secular in 
character as the plaintiffs contend, but is 
of a religious nature under s. 92, Civil 
.Proceduré Code. The object of maintain- 
ing a Veda Patasala is not to promote 
| knowledge in -general but spiritual know- 
: ledge; in other words,.its purpose is thé 
advancement of religion. Under the English 
decision’, gifts for the maintenance of 
institutions, such as the Society for the 
Propagation of the Gospel, or the promotion 
of Christian Knowledge, are gifts for 
religious purposes and hence are charitable; 
for all religious trusts are in a sense 
charitable, although the converse of this 
proposition does not hold good. A Veda 
Patasala is akin to the institutions men- 
tioned above as its purpose is the promoting 
of the knowledge of the Vedas. 

The fund in this case being devoted to 
two purposes, one falling within the Act 
and the other, though a religious purpose, 
falling outside it, I must hold that that 
fund is not a religious endowment as 
defined by the Act. The respective spheres 
of s. 92, Civil Procedure Code, and s. 73, 
Religious Endowments Act, must not be 
forgotten. The latter Act removes, as 
already stated, from the ambit of s. 92, 
which relates to all trusts of a religious 
nature, only those religious trusts which 
amount to “religious endowments” under 
that Act. In 
endowment which, as I have held, is 
governed by s. 92, Civil Procedure Code, 
the question arises, which is the Court 
having jurisdiction in respect of it? That 
section enacts that a suit may be brought 
either 
“in the principal Oivil Court of original jurisdiction 
or in any other Court. empowered in that bs- 
half by the Local Government within the local 
limits of whoss jurisdictioa the whole or acy 
part of the subject-matter of the trust is situate.” 

The point to consider is, what is the 
meaning of the expression “the subject 
matter of the trust’? The plaintiffs contend 
that it Inciudes the purposes or the objects 
of the trust and g3 on to maintain thet 
as the Vedarenyam temple and the Veda 
Patasala are situated -within the local 
limits of the Sub-Court of Tiruvarur, that 
Court has jurisdiction, This argument ig- 
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nores the well known distinction in regard 
to a trust, namely, its subject-matter and 
its object, and must be rejected. In this 
very section both the sets of expression 
are found used (see the main part and 
cl. (e). The Charitable and Religious Trusts 
Act (Act XIV of 1920) deals with public 
trusts and is therefore an Act in pari 
materia, und the two expressions in 
relation to a trust—“the subject-matter” 
and “the object’”—are there used in different 
senses. Similarly, in English works dealing 
with charitable trusts, the same distinction 
is maintained: see Halsbury’s Laws of 
England, Hailsham Edition, Vol. 4, p. 171— 
(ascertainment of the subject-matter of the 
trust) and p. 175 (ascertainment of the 
objects of the trust). Jam, therefore, quite 
clear that a suit under s. 92 should be 
brought where the subject-matter of the 
trust, that is to say, the trust property or the 
trust money or any part of it, is situate: see 
Padampat Singhanya v. Narayandas (2), 
where it is assumed that the subject of tne 
trust means the trust property. 

So far as the first endowment is concerned 
although the ground urged by the plaintiffs 
in support of the Tiruvarur Sub-Court 
having jurisdiction is, as stated above, 
wrong, that Court has nevertheless jurisdic- 
tion for other reasons as I shall presently 
show. -The test, as already mentioned, is, 
where is the trust money or any part of it 
situate? The claim of the cestui que trust, 
as stated by Lewin, isin general a simple 
contract debt (Lewin on Trust (1928) 13tn 
Edition, p. 952) and, as Mr. S. Srinivasa 
Ayyangar rightly contends, it makes no 
difference for this purpose whether tne 
defendants are trustees in the strict sense of 
that term or mere managers of the kind 
described in Vidya Varuihi v. Baluswamé 
Iyer (ə). The funds in question are in the 
hands ofthe trustees or ought to be with 
them; if not, they have been invested. In 
any case, the claim against them is in the 
nature of a debt. ‘The question tnen arises, 
where is this debt situste? The actual state 
of investment is, as pointed out by Russel, J, 
in Favorke v. Sieinkop ff (4), entirely irrele-' 
vant, as the investment can be altered from 
time to time. “But debts do, in one form or 


(2) 59 C 357; 187 Ind. Cas. 808; AIR 1932 Cal. 444; 
Ind. Rul. (1932) Cal. 380. 
(3) 44 M 831; ġ5 Ind, Qas. 161; ATR 1922 P O 193. 
48°] A 302; (1921) MW N 449; 4M Ld 3486; 3U pu: 
R (P OC) 62,151, W 78; 393 M L T66;3P LT 245. 
26 O W N 537; 24 Bom. L R 629; 20 AL J 497 


PO. À 
wi (1922) 1 Ch, 174; 91 L J Ch, 185; 126 u T 
091, 
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another”, observes Lord Buckmaster, 
“represent property of very considerable value in 
the modern world, and it appears to me it is desirable 


that they should possess a locality, even if they are 
invested with it by means of a legal fiction.” 


English Scottish and Ausiralian Bank, 
Dvd. v. Inland Revenue Commissioners 
(5). In that cese Lord Macmillan quotes 
Lord Lindley’s observation: 


“To talk of property as existing nowhere is to vee 
language waich to me is unintelligible.” 


It being thus established that a debt, may 
have a local situation, the question is, 
where a debt, according to the rules of law, 
can be said to be situate? 

“The debt is where the bond is, being upon a 
speciality; but debt upon a contract follows the 
person of the debtor: English, Scottish and 


Australian Bank, Ltd., v. Inland Revenue Commis- 
‘stoners (5).” 

As Dicey points out, 

“Debts, choses in action and claims of any kind 
must be held situate where ths debtor or other person 
against whom aclaim exists resides; or, in other 
words, debts or choses in action are generally to be 
looked upon as situate in the country where there are 
properly recoverable or can be enforced: Dicey’s 
Oonflict of Laws, 1932, 5th Edition, p. 341.” 


See also Favorke v.Sieinkopff (4) already 
quoted, at p. 178*; Chathurbhuj Piramal v. 
Chuntlal Oamkarmal (6) at p. 4887. The 
situation of the debt, therefore, is either 
. where the debtor resides or where it is 
recoverable or can be enforced. In the 
present case, the debtors (2. e., the trustees), 
itis said reside at Pallathur within the 
jurisdiction of the Ramnad District Court 
and not of the Tiruvarur Sub-Court. where 
this suit has been filed. But the debt may 
be situate, as pointed out, also where it is 
recoverable or can be enforced. As to 
where the present debt can be recovered, 
or be enforced, reference should be made to 
s. 20, Civil Procedure Code, which enacts 
that a suit may be instituted in the Court 
within the local limits of whose jurisdiction 
either the defendants reside or the cause of 
action wholly or in part arises. There can 
be no question that in Vedaranyam where 


the temple and the Patasala in respect of: 


which the trusis are to bẹ executed, are 
situate, a part of the cause of action arises. 
‘Under the English Law where no place is 
appointed for the performance of a contract, 
the debtor is bound to find the creditor; in 
other words, there is en implied promise on 


(5) (1932) A C 238; 101 LJ K B 193; 48 T L R170; 
146 L T 330 


(6) 57 B 474; 143 Ind, Cas, 211; AIR 1933 P C 150; 
60 I A 211; Ind. Rul. (1933) P.C 145; (1933) A L J 629: 
35 Bom. L R 799; 57 O L J 487; 37 O W N 825; (1933) 
M WN 705; 65 M L J 37; 388 LW 71 (P 0). 
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the part of the debtor to pay where the eredi- 
tor resides: see Mulle’s Civil Procedure Code, 
1934, 10th Edition, p.119, Commentary, 
under s. 20. Their Lordships of the Judicial 
Committee point out in Soniram v. R. D.Ta‘a 
& Co.(7), that even under the Indian Law, in 
ascertaining the intention of the parties, 
regard should be had to the fact that the 
obligeticn to pay the creditor involves ihe 
further obligation of finding the creditor so 
əs to pay him. It follows trom what I have 
said, that the debtis situated also at Vedz- 
ranyam where under the provisions of the 
Civil Procedure Code it can be recovered or 
enforced. . 
To sum up, the debt in question has two 
local situations: (1) where the debtois 
reside, namely Pallathur within the jurisdic- 
tion of the Ramnad District Court, and (2) 
where the debt can be enforced on the - 
ground that a perbof the cause of ection 
arises there, 7. e., Vedaranyam (within tLe 
jurisdiction of the Sub-Court of Tiruvarur) 
where the trusts are to be executed; the 


‘cause of aclticn arises there in part cn a 


further ground, namely that there is en 
implied promise on ihe part of the debtor to 
pay where the creditor resides. At the 
plaintitis’ option the suit could have been 
uled in either of the two Courts mentioned 
above. I must, therefore, hold tbat this 
suit, so far as the first endowment is con- 
cerned,has been properly instituted in the 
Sub-Court of Tiruvarur.. But under s. 92, 
Civil Procedure Code both the Sub-Court 
and the District Court to whichit is subordi- 
nate have concurrent jurisdiction, and for 
reasons which will hereafter appear, I direct 
the transfer of this suit from the Sub-Court 
of Tiruvarur (which, I have held, has 
jurisdiction) to the District Court of East 
Tanjore (to which that Court is subordinate) 
which also possesses Jurisdiction. 

Passing on to tne second endowment, 
namely Ks. 12,500, alledged to have been 
allotted for the maintaining of 2 Kulithaligai 
inthe Vedaranyam temple, the question 
arises whether the purpose of the trust is 
charitable or religious. If it is a religious 
trust, it satisties the requirements of a 
“religious endowment” as defined by the 
local Act, for the plaint states that the 
Kulithahgeai is to be . maintained in tLe 
temple, wuich means “in connection with 
the temple.” But the plaintiffs (they having 
filed the suit under s. 92) contend that the 


(7) 54 1.4 265; AI R 1927 P © 156; 102 Ind. Cas 
610; 5 R 451; 53 M LJ 25; 45 U LJ 633; 29 Bom. L & 
1027; (1927) M W N 520; 4 O W_N 676; 25 A L J 699; 
39M LT 72:31 CWN 998; 26 L W 720 (P Q.) 
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Kulithaligai is not a religious but a charit- 
able purpose, for the offering of the food to 
the deity is but ancillary (it being a Hindu 
religious conception that all food should be 
so offered) end that the feeding of the poor 
is the primary if not the sole purpose. The 
plaint, beyond stating that the Kulithaligai 
is an institution familiar to the Nattukottai 
Chetties, does not explain what it means, 
nor are the Counsel able to say what the 
expression connotes; all that is known is 
thet the latter part of the word “taligai” 
means an offering to an idol. If the taligat 
was of the usual kind, I should have had no 
difficulty in holding that the purpose was 
religious, but on the pleadings alone and in 
the absence of evidence, it is impossible to 
come to any definite conclusion as to the 
nature of this trust. The second endowment 
then is either a charitable trust governed by 
s. 92, Civil Procedure Code or a religious 
endowment falling within the local Act; to 
which of these categories it belongs, can be 
‘decided only when evidence has been 
adduced. If it is governed by s. 92, the 
Court having jurisdiction, as already stated, 


is either (a) the Sub-Court of Tiruvarur, or. 


(b) the District Court of East Tanjore; if, 
on the other hand, s. 73, Madras Act governs 
it, the proper Court, es explained in the 
earlier part of this judgment, is the District 
Court of East Tanjore. As I have already, 
while dealing with the first endowment, 
directed the case to be transferred to the 
District Court of East Tanjore and as in 
either view that Court possesses, s just 
shown, jurisdiction even in regard lo the 
second endowment, my order is that the case 
shall be tried by thet Court. 

Before concluding I must point out that 
the contention of Mr. S. Srinivasa Iyengar, 
thet if the second of the two trusts is a 
religious endowment within the meaning of 
_the Endowments Act, while it is excluded 
from the operation of s. 92, Civil Procedure 
Code, s. 73 of the former enactment has not 
provided an effective remedy in regard to it 
end that therefore, as the lew stands, no 
suit can be brought in respect of that endow- 
ment, that contention is, in my opinion, not 
well founded. The learned Counsel in 
support of his argument relies upon my 
judgment in Vaidyalinga Pandara Sannadhi 
v. Ranganatha Mudaliar (1), already cited. 
But all that I there held was, that by an 
oversight the Act has failed to provide for a 
suit for the removal of a 
religicus endowment not being a “mutt” or 
“excepted temple,” the reason being that 
e. 73 (1) (a), owing to its restrictive wording 
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does not apply to religious endowmenis in 
general. Section 73 (1), in spite of its 
sentence which refers only to 
“mutts” or “temples,” applies to all “‘religious 
endowments,” as the second part of that 
section shows. If that be so, even excluding 
cl. (b) (if el. (a) is inapplicable, cl. (b) seems 
necessarily excluded), cls. (e) and (d), which 
are not restrictive in their wording as cl. (a) 
is, must be held to apply to religious endow- 
ments generally. I must observe that 
Curgenven, J., in Ranganayaki Bai Ammal 
v. Shivaram Dubay (8), seems disposed to 
think that s.73 must be confined to mutts 
and temples, although, as the learned Judge 
points out, cls. (b), (e) and (d) of part 1 ara 
wide enough to apply to religious endow- 
ments in general. He derives support for 
that view from the mention of “any person 
having interest” in s.73 (1) and from the 
fact that in defining such a person, the Act 
has advertence only to a mutt or temple: 
see s. 9 (ix), But as there can be no 
religious endowment, under the scheme of 
the Act, except in connection with a mutt or 
temple, the definition is wide enough to 
include persons having an interest ‘in 
endowments other than mutts or temples. 
Therefore, even should it be found that the 
second ofthe trusts is a religious endow- 
ment under the Madras Act, the plaintiffs 
are nof, in my opinion, wholly without 
remedy under the provisions of the Act 
(defective as they are) in respect of that 
endowment. 

I may in conclusion repeat what I said in 
Vaidyalinga Pandara Sannadhi v. Ranga- 
natha Mudaliar (1), thatitis desirable that 
the legislature should suitably amend the 
Act providing for the cases in regard to 
which it is now defective. My order as to 
the costs of the Civil Revision Petition ig 
that the defendants shall pay the plaintiffs’ 
costs and their own costs from and out of the 
trust funds in their hands. The Counsel’ 
fee on each side is fixed at Rs. 250. 

AON. Petition dismissed. 


(3) 53M L J104; 122 Ind. Cas, 337; A I R 1930 
Ind. Rul. (1939) Mad. 305; 31 L W 


849. 


182. 


__ MADRAS HIGH COURT 
- Civil Revision Petition No. 1223 of 1934 
October 24, 1935 
VARADACHARIAR, J. . 
CHITUKURI GOPALA. RAO-— 
DEFENDANT-—PFTITIONER 
VETSUS 


PARACHURL SUBBA. RAO—PLAINTIFF 


l — RESPONDENT. 

Civil Procedure Code (Act V of 1908), 0. XXXVIT, 
y. 3—Summary suit on negotiable instrument — 
Power of Court to give leave to defend on furnishing 
security — Rule of practice, l 
` In suitsunder O. XXXVI, Civil Procedure Code 
the Court has jurisdiction in a proper case to impose 
conditions when granting leave to defend though as 
a rule of practice the rule that the condition as to 
payment in the Court or giving security is seldom 
imposed and only in cases where the defendant 
consents or there is good ground in the evidence for 
believing that the defence set up is a sham defence, 
may beasafe rule to follow it will not be right to 
erystalise into rules of law the circumstances under 
which, in the exercise of the discretion vested in it 
by the second clause of O. XXXVII, r. 3, the 
Court can demand security. Olayatt Kunchu v. 
Ussain Kasim Sait (1), Venkata ` Kistnayya v. 
Ramaswami (2), . Peria Miyana Marakayor x. 


Subramania Aiyar (3), Sundaran Chettiar v. 
Valli Ammal (4), referred to. 
Petition under s. 115 of Act V of 


1908 praying the High “Court to revise 
the order of. the Court of the District 
Munsif of Tenali, dated July 31, 1934 and 
‘passed in C. M. P. No. 621 of 1934 in O. 8. 
‘No. 813 of 1933. 

Mr. P. Satyanarayana Rao, for the Peti- 
timer. 

Mr. Ch. Raghara Rao, for the Respondent. 

Judgment.—This is an application to 
revise an order of the District Munsif of 
‘Tenali whereby when granting leave to 
defend a suit under O. XXXVII, Civil 
‘Procedure Code, hs imposed upon the peti- 
‘tioner a condition that he should give 
cecurity for the suit claim. In the face 
of cl. (2) of O. XXXVII, r. 3, it cannot be 
seriously disputed thet in suits under 
O. XXXVII, the Court has jurisdiction to 
‘impose conditions when granting leave to 
defend. But Mr. Satyanarayana Rao cn 
behalf of the petitioner h:s strongly in- 
‘sisted that in view of several decisions cf 
this Court, a Court ought not to impose a 
condition when granting leave to defend 
except under exceptional circumstences. 
In particular, he referred to decision of 
Madhavan Nair, J. in Olayati Kunchu v, 
Ussain Kasim Sait (1) and a decision of 
Ramesam, J. in Venkata Kisinayya v. 
Ramaswami (2) where the learned Judge; 


(1) A I R 1929 Mad. 841; 119 Ind. Cas, 64; Ind. Ral, . 


. (1929) Mad, 896. ; 
(2) 41 L W 573; 157 Ind. Cas. 591; (1935) M W N 
260; AIR 1935 Mad. 302; 68 M L J 407; 8 R M154. 
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have interfered even in revision with orders 
imposing a condition of security. He also 
drew my attention to a decision of Schwabe, 
C. J. and Ramesam, J. in Peria Miyana 
Marakayar v. Subramania Aiyar (3) and a 
more recent decision of a Division Bench in 
Sundaram .Cheittar v. Valli Ammal (4), 
where the decision in Peria Miyana Mara- 
kayar v. Subramania Arvar (3) is referred 
to with approval. 

The judgment in Peria Miyana Mara- 
kayar v. Subramania Aryar (3) itself re- 
cognises that 


“In exceptional cases where for instance there 
appears to be so grave a suspicion that the Court 
comes to the conclusion that the. defence is put 
in only in order to obtain further time,” 


the Court may impose a condition for giving 
of security. In the single Judge decisions 
above referred to, the learned Judges 
mainly proceeded on the footing that the 
lower Court hed not bestowed attention 
upon the question whether any special cir- 
cumstances existed justifying the imposi- 
tion of an order for security before grant- 
ing leave, I am unable to agree that the 
lower Court has made any such mistake in 
the present case. 


It will certainly not be a reasonable 
interpretation of cl. 2 of r. 3 of 
O. XXXVII, of the Ccdeti to say that it 
contemplates only two’ courses; either a 
grant of leave unconditional for a refusal 
of leave. At the time when the question 
of granting leave comes up, the Court has 
not before it the full materials on which 
it can come toa satisfactory conclusion on 
the merits of the proposed defence; and 
if it thinks that there is something to be 
said in defence, what in the present case 
the lower Court descrikes as a “plausible 
defence”, it may be inclined to grant leave 
but cnly cn condition of security. The 
‘learned Judge has in the present case re- 
ferred to the conduct of the defendant some- 
time before ihe institution of the suit, 
which justifies the suspicion that he had 
denuded himself of all his property in 

sit 
is said that insolvency proceedings are 
pending against the defendant, it will not 
be proper in the circumstances to say more 
The order 
of the District Munsif makes it clear that 


he did consider with scme care the pro- 


perty- of impcsing 2 condition on the de- 
(3)46 M L J 255; 78 Ind. Cas. 505, 19.L W 342; 


- (1924) M W N 240; A I R 1924 Mad. 612. 


(4).58 M 116; 152 Ind. Cas. 687; 40L W 650; 7 RM 
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fendant before granting leave and he hes 
rightly used his discretion in preferring 
to allow the defendant to give security for 
the suit amount instead of insisting upon the 
deposit of the amount in Court. 
Under O. XIV, r. 6 of the English 
Supreme Court Rules, it is stated by the 
annotators in the Annual Practice that 

“Since Jacobs v. Booth's Distillery Company (5), the 

condition of payment into Court or giving security 
is seldom imposed and only in cases where the 
defendant consents or there is good ground in the 
evidence for believing that the defence set up is 
a sham defence.” 
As a rule of practice this may be a safe 
enough rule to follow even in this country 
but it will not be right to crystalise into 
rules of law the circumstances under which 
in the exercise of the discretion vested in 
it by the second clause of O. XX XVII, r. 3 
the Court can demand security. If in any 
particular case, this Courtis satisfied that 
the discretion has been arbitrarily or per- 
versely exercised, this Court may not hesit- 
ate to interfere; but I see no reason to 
think so in the present case. 

The revision petition is accordingly dis- 
missed with costs; but, in the circumstances, 
I extend the time for the giving of security 
to December 15. 


A. Petition dismissed. 
(5) (1890) 85 L T 263, 
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CALCUTTA HIGH COURT 
Civil Appeal No. 575 of 1934 
November 27, 1935 
. Guna AND BARTLEY, JJ, 
PURNA CHANDRA. CHO WDHURY 
- —DEFENDANT—ÅPPELLANT 


` VETSUS 
ALEP BISWAS—Pratntirr 


RESPONDENT’ 
Bengal Village Self-Government Act (V of 1919), 
- 8, 101—Rules under, rr. 6, 8, 9, 38— Jurisdiction of 

Civil Court—Question of eligibility or otherwise of a 
candidate for election—Whether can be tried by 
Civil Courts—Interpretation of Statutes-~Hxpressions 
an subsequent enactments or amendments—Use of, in 
construing earlier enactment. 

Rules 6, 8, Jand 38 framed unders. 101, Bengal 
Village Self-Government Act, bar the jurisdiction of 
the Civil Court to try a question whether a particular 
person was @ qualified votor or not, and consequent- 
ly whether his election was void on the ground of his 
not being a qualified. voter, The circle officer is the 
authority or the special tribunal constituted to decide 
the question ofa person's eligibility as a voter. 
The authorities constituted by the Bengal Village 
Self-Government Act, are the final authorities in the 
matter of conducting elections after deciding the 
eligibility of voters, on objections raised before them 
or without objection; the provisions contained in the 
enactment bar the jurisdiction of the Civil Court 
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to try the question of eligibility or otherwise of a 
candidate for election. Mahedar Rahman v. Kanti 
Chandra Basu (1), relied on. > i 

There are occasions when expressions: ussd by the 
legislature in subsequent enactments or amendments 
of law can be usei for the purpose of interpreting 
earlier enactments, andin giving effect to thein- 
tention of the legislature, express or implied, so far as 
particular provisions of the law are concerned. 


. A. from appellate order of the 
acre Judge, Daces, dated October l, 
1954, 

Messrs. Nares Chandra Sen Gupta and 
Khitindra Kumar Mitra, for the Appel- 
lant. 

Mr. Abul Hossein, for the Respondent. 

Judgment.—This appeal has arisen out 
of a suit for setting aside an election held 
under the Bengal Village SelfGovern- 
ment Act, 1919, and the rules thereunder, 
in which the defendant was elected as a 
member, onthe ground that he was not 
eligible to stand as a candidate for election. 
It may be mentioned that the case now 
stated in the plaint was not before the 
election authorities by way of protest against 
the candidature of the defendant for 
election; the objection relating to his 
eligibility was raised for the first time in 
the suit. The trial Court came to the 
decision, on an exhaustive review of the 
provisions of the law and on reference to 
the decisions of this Court, bearing upon 
the subject under consideration, that’ the 
suit was not maintainable. According to 
the Munsiff in the trial Court, the legis- 
up a special tribunal to 
decide the points sought to be raised in 
the suit, andthe suit could not therefore 
be entertained bya Civil Court; it was 
pointed thatthe plaintiff had indulged in 
the luxury of litigation without having 
taken proper steps before authorities con- 
stituted by the Bengal Villege Self-Govern- 
ment Act, in proper time. On appeal, the 
decision of the trial Court was reversed 
by the learned District Judge of Dacca, 
who has directed that the plaintiffs suit 
be heard on the merits. The defendant 
has appealed to this Court. 

It appears tousto be clear that the de- 
cision of the District Judge cannot be sup- 
ported, specially in view of a recent de- 
cision of this Court in Mabedar Rahaman 
vy. Kanti Chandra Basu (1), in which pro- 
visions contained in the Bengal Local 
Self-Government Act, and the election 
rules framed thereunder, which bear close 
resemblance to the provisions contained in 


the Bengal Village Self-Government Act, 
(1) 38 C W N 838; 154 Ind. Cas. 82; A IR 1939 
Cal. 10; 61 O 980; 59 OL J 523; 7 R 0 428, 


1st 


with which we ate concerned in the case 
before us, were fully considered by Nasim 
Ali, J. We grein entire agreement with 
thet decision. In our judgment, rr, 6, 8, 
9 and 38 framed under `s. 101. Bengal 
Village Self-Government Act, barred the 
jurisdiction of the Civil Court to try a 
ad ma whether a -particular person was 
a qualified voter or not, and consequently 
whether his election was void on the ground 
of hisnot being a qualified voter as the 


Circle Officer was the authority or the special 
tribunal constituted to decide the question : 


of the defendant's eligibility as a voter, a 
caer which was not even’ raised before 


e authority constituted by law. Further- ` 
more, as it has been said, there are occca-- 
sions when expressions used by the legis 


jature iñ subsequent enactments or amend- 
ments of law can be used, for the purpose 
of interpreting earlier enactments, 
giving effect tothe intention of the legis- 
jatire, express or imptied, sə far as 


particular provisions ofthe lew were con-: 


cerned. Judged fromthis latter standpoint, 
the intention of the legislature, as definite- 


ly expressed now by an amendment of the. 
con-' 


law, was clear,thet the authorities’ 
stituted by the Bengal Village Se!f-Govern- 
ment Act, were tlie final authorities in the 
matter of conducting elections after decid- 
ing the eligibility of voters, on objéctions 


raised before them, of without objection, : 


as in the case before us; and thet its inten- 
tion was that the provisions contained in 
the enactment bar the 
Civil Court to try the question of eligibi- 
lity or otherwise of a candidete 
election. 

In view of the conclusion, we hzve ar- 
rived at, mentioned above; the appeal must 
be allowed, end we direct accordingly. The 


decisicn ofthe Court of Appeal below: is- 


set aside: andthe suit in which the appeal 
has arisen is dismissed with ecsts to the 
defendant throughout, including the costs 
in this Court. The hearing-fee in this 
appeal isassessed at 2 gold mohurs. 

N. Appeal allowed. ` 


MADRAS HIGH COURT 
Civil Revision Petition No. 1684 of 1934 
October 28, 1935 
VARADACHARIAR, J. 
TAMMANA NARAYANA MOORTHY | AND 
OTHERS—PLAINTIFFS—PBTITIONERS 
l VETSUS 
KUMALA PURNA CHENDRA RAO 
AND ANOTHER—DEFENDANTS-—RESPONDENTS 
Court Fees Act (VII of 1870); se. 7 (4-A), 17— 
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‘Distinct subjects’, meaning of—Suit on account— 
Allegation that defendants had not duly executed sale 
deed for plaint claim as they had agreed—Court-fees 


- for cancellation of deed, whether necessary—‘Cancel- 


lation’, meaning of. 
In a suit for recovery of money ona settlement of 

accounts it was alleged that there was an agreement 

between the parties according to which the defen- 


. dants had agreed to sell certain lands to the plain- ; 


tiffs in-satisfaction of the claim but asthe defendants 
had not fulfilled their obligations the plaint claim 
may be decreed after establishing if necessary that 
the sale-deeds executed by the defendants were can~ 
celled. The trial Court held that. the. plaint was. 
governed by s.17 ofthe Court Fees Act and that the 
plaintiff should pay an additional fee under s. 7, 
cl, 4 (A) of the Court Fees Act in view of the prayer ` 
of cancellation: l 

Held, that the suit was not one for cancellation of 
a document in the sense in which that expression is- 
known to law but a suit for recovery of money on the 
ground that the agreement had not heen carried out 
and. that the order. of the lower Court was therefore 
wrong. Neelakendanv. Ananta Krishna Ayyar (1), : 
distinguished. 

he expression ‘cancellation of document’ as one 
of the reliefs claimable in a suit has a well known 
meaning, namely, that a person, who has executed - 
a document or will otherwise be bound by if, seeks to‘ 
be relieved of iton grounds like misrepresentation, - 
fraud, undue influence andsoon. A plea that a 
document purporting to be executed by another per- 
son in favour of the plaintiff does not amount toa 
due fulfillment: of the contract entered into by that 
other with the plaintiff is not what in law will be 
spoken of as a prayer for ‘cancellation’ of that docu- 
ment, 

C. Rev. P. under s. 11) of-Act V of 1908, 
praying the High Court to revise the order 
of the Court of the Subordinate Judge of 
Peazwads, dated September 10, 1934, and 


made in O. S. No. 17 of 1938. 


Mr. P. Satyanarayana Rao, for the Peli- 
tioner. 
Mr: B: Somayya, for the Respondents. 
Judgment.—This revision petition raises 
a question under the Court Fees Act. If 
any question of general principle was 
involved, I should have preferred to give 
notice to the Government Pleader and have 
his assistance. But as I feel little doubt in 
the matter and as the question turns more 
upon the construction of the plaint in the’ 
case than on any point of general principle, 
I have contended myself with having the. 
assistence of the learned Counsel who have. 
appeared for both the parties before me. 
The plaint, as. first filed, was a claim for’ 
money on the footing that the amount was 
due to the pleintiffs on a settlement of 
accounts.. It, however, referred to the fact’ 
that on August 18, 1931, there was an 
agreement between the parties according to. 
which the defendants agreed to sell certain. 


- lands to the plaintiffs in satisfaction of the 


claim. due on the settlement of accounts. , 
It went of to find fault with the way in” 


936 - 
which the defendants had fulfilled’ their 
obligations under this agreement end 
stated :— 

“the alleged sale-deed, therefore, stands cancelled: 
completely, The plaintifis have never agreed to the- 


sale. The plaintiffs are, therefore, entitled to recover 
the amount_as per the account filed.” 


On July 29, 1923, issues were framed, 
amongst which Issue No. 2 (b) .was to the. 
following effect : 


Whether the plaintiffs are entitled to recover: the. 


suit amount without seeking to have the sale- deeds 
dated August 24, 1931, cancelled?” 


L have examined the written statement 
and I do not find any such point raised there 
end Ido not see how such an objection can 
really- arise’ in the case. I can only say 
that this issue rests on a misapprehension 
of the legal position. Either the defendants 
have’ by executing the sale-deed fulfilled 


their agreement or they have failed to do- 
so. If they have. fulfilled their agreement, 


they are entitled to claim that the debt has 


been discharged,-but if they have not ful- 


filled. the agreement it may be that the 
plaintiffs could elther claim payment of the- 
whole debt or damages for the breach of 
agreement. 

“The. expression ‘cancellation of a docu 
ment’ as one of the reliefs claimable in a: 
suit has a well Known meaning,- namely, 
that a person who has executed e document 
or will-otherwise be bound by it seeks to 
be relieved of it on grounds like misrepre- 
sentation, fraud, undue influence and sv on. 
A plea that a document purporling to be 
executed by another person in favour of the 
plaintiff does not emount to a due fulfilment 
of the contract entered into by. that cther 
with the plaintiff is certainly not what in 
law-will be spoken of as a prayer for ‘can- 
cellation’ of thet document. 

Anyhow, the plaintiff was advised, to 
amend his plaint to get over the objection 
raised by Issue No. 2 (b); and he added a 
cnrious. prayer in the following terms in 


para. 

“Tf necessary after establishing that the sale-. 
deeds executed by defendants were cancelled and by 
reason of it also for a decree against the defendants,” 


I ean only express my inability to com- 
prehend the meaning of this prayer. It is 
only on a par with the contention De 
to be raised by Issue No. 2 (b). 

The learned Subordinate Judge has held 
that the.insertion of this prayer brings the. 
case within s. 17 of.the Court Fees: Act and 
that in respect of this prayer’ the ‘plaintiff 
must pay an additional court-fee undèr 
s.7,cl.4(A) of the Court Fées Act. ` This. 
clause provides that ina suit for cancella- 
tion of a document. securing money or other: 
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property having such value, tHe plaint shal 
be valued according to the value of the 
subject-matter of the suit.’ For reasons 
which I have already stated, I am unable 
to regard the suit es one for ‘cancellation’ of 
a document’ in the sense in which that ex- 
pression is known to the law. Reading the 
plaint as a whole, I can only understand 
the case to be that the plaintiffs wish to 
maintain that the document does- not 
amount to 2 fulfilment of the contract dated 
August 18, 1931, end hes not been accepted 
by “the plaintiffs es such end that the 
plaintiffs ere accordingly entitled to recover 
the debt on the footing thet the agreement 
has not been carried out. 

In. any view, Lam unable to concur in 
the view that the case is governed by s. 17. 
£ the’ Court’ Fees: Act. The difficulty 
caused by the expression’ ‘distinct s ibjecis’ 
in that section has been pointed out in, 
several cases. ‘| am prepared to assume in 
accordance with the decision in Neela- 
kandan v. Andnia Krishna Ayyar (1); that 
the section is not necessarily confined to 
cases where cumulative reliefs are claimed.: 
TI it that the section may also apply to 

cases where alternative cleims are made 
one has still to see whether there are ‘distinct 
subjec:s comprehénded in the suit. For 
instance in Nezlakandan v. ' Ananta 
Krishna Ayyar (1), the first hed of claim 
was substential'y independent of the second 
kezd. . The learned Judges observed : 

“ the claim f for redemption is based upon the alleged 
right of the plaintiff as mortgagor while the alterna- 


tive relief is based on a contract fora further mort- 
gag? which is, distinct from the earlier mortgage 


right” 

“That j is nət the position here. As I have 
explained already, the reference io the 
sule-deeds in ihe plaint even after the 
amendment is only for the purpose of 
showing’ that it : was not a due fulfilment 
of -the obligations of the defendents under 
the:agreement of August 18, 1931, and wes 
noi necepted z zs such and that the plaintifs 
are, therefore, entitled to treat the sge- 
deeds.as non-existent. 

The order of the Gourt below is seccorc- ` 
ing .y sek aside. As the cyurt-fee objection 
inthe. Court below wes reised by the de- 
fendent’s written statement, I direct that the 
defendants pay the petitioners their costs 
of this: Civil Reyisign Petiti on. 

AL: Order set aside. 


(1)3 30 M 61. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 1581 of 1931 
October 25, 1935 
Wapsworta, J. 
RENIGUNTLA VENKATARAMAYYA 
AND OTABRS-—P LAINTIFFS—A PPELLANTS 
` VETSUS 
THALLAM SUBBARAYADU— 
Derenpant No. 1—RESPONDENT 
Provincial Insoluency Act (V of 1920), ss. 28 (7), 


78—~Annulment of adjudication — Suit against insol- 


vent—Limitation—~Plaintiff, whether entitled to ex- 
clude entire period from presentation of petition to 
annulment of adjudication or only from date of 
adjudication to date of annulment—Rule of relating 
back, scope of. 

Tn computing the period of limitation for a claim 
against a person who has been adjudged insolvent 
but whose adjudication has been annulled the period 
to be excluded under s. 78 of the Provincial Insolvency 
Act is only the period of time between the date of the 
adjudication and the date of the annulment. The 
plaintiff is not entitled to exclude the whole of the 
period between the presentation of the petition and 
the annulment of the adjudication on the legal fiction 
that the adjudication relates back to the date of the 

resentation of the petition. Nizam v. Babu Ram 
D), Rachamaduga Rangiuh v. Appaji Rao (2) and 
Kalta Perumal Naicker v. Ramachandra Iyer (3), 
referred to.’ 

S.C. A. against the decree of the District 
Court of Anantapur in A.S: No. 126 cf 1929 
preferred against the decree of the Court of 
the District Munsif of Anantapur, in O. S. No. 
652 of 1928.1 

Messrs. V. Rama Dass and V. Venkata- 
chalam, for the Appellants. 

Mr. V. S. Narasimachariar, for. the Res- 
pondent. ` 

Judgment.—This appeal raises a point 
of limitation on which, so far as I am aware, 
there is no direct authority. The question 
is whether in computing the period of 
limitation for a claim against a person who 
has heen adjudged insolvent but whose 
adjudication has been annulled the period 
to be excluded with reference to s. 78 of the 
Provincial Insolvency Act is only the period 
between the date of the adjudication and 
the date of the annulment, or whether the 
plaintiff is entitled to rely on s. 28 (7) of the 
Provincial Insolvency Act: end to exclude 
the whole of the period between the present- 
ation of the petition and the . annulment of 
the adjudication on the legal fiction that the 
adjudication relates back to the date of the 
presentation of the petition. 

The facts are notin dispute. The plaint- 
iff's claim is on a promissory note. There 
is an endorsement of payment dated May 1, 
1920, which saves limitation. On November 
10, 1920, the defendant filed an insolvency 
petition and he was adjudged on November 
15,1921. The adjudication was annulled on 
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March 22, 1926, and the suit was filed on 
July 23,1928. Therefore, if the plaintiff in 
calculating limitation is only entitled to 
deduct the period between the adjudication 
and the annulment, his suit would be 
barred. If on the other hand, he is entitled 
to deduct the period between the presenta- 
tion of the insolvency petition and the annul- 
ment, the suit would be in time. 

The nearest case to the facts with which I 
have to deal is that of Nizam v. Babu Ram 
(1) where it is hed that a claim 
by a creditor, which was within time on the 
date of the presentation of the insolvency 
petition, but was barred by limitation on the 
date of the adjudication, can he proved in 
insolvency with reference to s. 34 of the 
Provincial Insolvency Act; that is to say, 
that a debt which the debtor was subject 
when he was adjudged an insolvent, to use 
the words of s.34, may be merely 
adebt to which the debtor was subject 
when he presented his petition in 
insolvency. This, however, is not the same 
thing as holding thet in calculating the 
period of limitation for a suit filed outside 
the provisions of the Insolvency Act the 
plaintiff may deduct, with reference to s. 78, 
the period between the filing of the insol- 
vency petition and the adjudication. Mr. 
Ramadass for the appellant has based an 
argument on rulings such as the case of 
Rachamadugu Rangiahu v. Appaji Rao (2) 
wherein this Court prior to the amendment 
of s. 53 of the Insolvency Act, it was held 
that, in calculating the period prior to the 
date of the adjudication for a voidable 
transfer, s. 28 (7) could be applied and the 
date of adjudication could be antedated to 
the presentation of the petition. In this 
case it was observed that 8. 28 (7) isa. 
general clause which applies to all dealings 
by or with the insolvent unless any particular 
dealing is expressly exempted’ from its 
operation. There is however another 
decision of this Court which enunciates a 
very different proposition. Ramesam, J. in 
the case of Kalta Perumal Naicker v. 
Ramachandra Iyer (8) held that it was open 
to a creditor to file a suit against an insol- 
vent after the presentation of the insolvency 
petition end before the date of the adjudica- 
tion without impleading the Officiel Receiver 
as a party and without getting the leave of 

(1) A I R 1933 Lah. 688; 143 Ind. Cas. 175; Ind, 
Ral. (1933) Lah, 319; 34 P L R 464. 


(2) 26L W 865; 99 Ind. Cas. 241; 51 ML J 719; 
a M W N 972; A I R 1927 Mad. 163; 50 M 


300. 
` (3) 53M L J 142; 102 Ind. Oas. 444; (1927) MWN 
245; 26L W171; AIR 1927 Mad. 693. 
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the Court; and in dealing with this matter 
Ramesam, J observes, 

“Tor all purposes of the Insolvency Act this fiction” 
(i.e. the fiction of th> antedating of the order of 
adjudication under s. 28 (7) “has to be used and itis a 
very useful fiction; but outside those purposes it has 
no placa. The filing of a suit prior to the adjudica- 
tion may be regarded as outside the purpose of the 
mek Act with referenca to the provisions of 
8, 

Turning tothe ectual words of s. 78 (2) 
we find that the provision for the exclusion 
of the period between the date of adjudica- 
tion and the date of annulment in calculat- 
ing limitation is not applicable to a suit for 
which the leave of the Court has been 
obtained under s. 28 (2); nor is it applicable 
toa debt which is provable but not proved 
under the Act. These exclusions seem to 
indicate an intention to save limitation only 
in respect of the period during which a 
claim would necessarily be and was in fact 
prosecuted before the Official Receiver. 

Now, the present claim was actually 
proved before the Official Receiver, but 
there was nothing to prevent it from being 
prosecuted in the ordinary way in the 
ordinary course during the interval between 
the presentation ‘of the insolvency petition 
and the date of the adjudication. There is, 
therefore, no very apparent logical reason 
for the exclusion of this preliminary period 
in calculating limitation. There was 
nothing to bar a suit during that period, 
andifs. 78 is intended only to exclude the 
period during which a suit is barred except 
by leave, it is not very apparent why it 
should be applied to this period when there 
was no bar. 


For the respondent it is aruged that in 
s. 59 28 amended the legislature has 
expressly used the words, “ifthe transferor 
is adjudged ins>lvent on a petition presented 
avithin two vears efter the date of the 
transfer". That is to say, itis argued that 
when the legislature intended to fix the 
period with reference to the date of the 
presentation of the petition an explicit 
phrase is used, and the Courts ars not left 
to guess at its meaning with the help of 
s. 23 (7) and the fiction of dating baek the 
adjudication. Itseems to me that there is 
considerable force in this argument and that 
if it had been theintention of the legislature 
to exclude from limitation the period 
between the presentation of the petition and 
the adjudication, there is no apparent reason 
why in s. 78 the phrase “the period from the 
date of the order of adjudication” sbould 
have been used instead of the obvious 
phrase “the period from the date of the 
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presentation of the insolvency petition”. 
The words used are explicit in themselves 
and it is only by the application ofa special 
provision found in a section which deals 
entirely with the vesting of property and the 
procedure in insolvency, vhat itis possible to 
give tothem a different meaning from that 
which they would normally carry. It seems 
tome that the view taken by the lower 
Appellate Court is correct and I must hold 
that the plaintiff is not entitled in calculating 
limitation to exclude the pericd between the 
presentation of the insolvency petiticn and 
the adjudication. The appeal is, therefore, 
dismissed with costs of the Ist defendant. 
| (Leave to appesl granted) 

A. Appeal dismissed. 
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CALCUTTA HIGH COURT. 
Civil Appeal No. 16380 of 1932 
January 15, 1935 
. R. C. MITTER, J. 
ATUL CHANDRA RAI AND OTHRRg—-- 
PLATNTIFFS—APPELLANTS 
versus 
SARADA. SUNDARI DHUPI AND anotanr— 
DEFENDANTS——RESPONDENTS. 

Bengal Tenancy Act (VIII of 1885), s. 181— 
Scope of —Land held in lieu of remuneration for 
service—Right of landlord to resume on refusal 
of service — Right, if protected by s. 181~Landlord 
and tenant—Descriptton of land by words “karsa 
chakran’— Meaning of — Land, if constitutes service 
tenure--Record of Rights —Appeal— Question of law 
—Misconstruction of words in document, if question 


of law. 

Section 181, Bengal Tenancy Act, in express 
terms, protects the incidents of service tenures from 
being affected by the provisions in the earlier portion 
of the Bengal Tenancy Act by which occupancy or 
other rights are to be acquired. It is one of the 
incidents of a service tenure, that is to say, where 
the land is held really in lieuof remuneration for 
service that on refusal to render the service the 
landlord has a right to resume. This right ig 
specially protected by the provisions of s. 181, Bengal 
Tenancy Act, no matter whether the lands are 
agricultural or not and no matter whether the 
defendant, the man who is holding on service tenure 
actually cultivates it or not, 4 

Where the nature of the interests inland jg 
described by the words “karsa chakran, it does not 
mean that it isa holding burdened with service 
but it means that the lands constituted a service 
tenure, the character of the lands being agricultural 
lands, 

When the words of a document have been 
misconstrued, it does not give rise to a question of 
law. 


O. A. from the appellate decree of the 
Sub-Judge, lst Court, Bekergunj, dated 
April 4, 1932. 

Mr. Rajendra Bhusan 


Bakshi, for the 
Appellants. . ° 
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Mr. Abinash Chandra Ghose, for the Res- 
pondents. 

Judgment,—This appeal is on behalf of 
the plaintiffs in a suit for recovery of 
possession. Plaintiff's case is that the lands 
in suit were made ovér to the defendants 
to ‘be held by them in lieu of service to 
be performed by them, the nature of the 
service being washing of the clothes of the 
plaintiffs. The land in suit is plot No. 504 
and is admittedly the lend used for the 
purpose of growing crops. The plaintiffs, I 
may state, are the proprietors of Taluk 
No. 900, Nos. 1 to 3 having two-thirds share 
therein and Nos. 4 to 7 the remaining 
one-third share. Of the ‘three defendants 
who are washermen by caste, only defendant 
No. 1 put in a contest. Her only defence 
appearing from the written statement was 
that plot No. 504 along with plot No. 503 con- 
stituted an ordinary tenancy held under 
the proprietors of Taluks Nos. 900 and 728 
at acash rent of Rs. 3 per year. Her 
case wes-not that though she and the other 
defendants hed to render service to the 
Jendlords, the plaintiffs, the lands were only 
burdened with service. IH 

Both the.Courts below have held that 
plot No. 504 appertains to Taluk No. 900 
alone and the story of the defendent that 
she held plois Nos. 503 and 504 at a cesh 


rent under the proprietors. of Taluks Nos“ - 
The Court of. 


907 and 728 is a false one. 
first instance held that it was really a'seivice 
tenure. end inasmuch 4s the defendenis 
have refused 

plaintiffs are entitled to ' khas possession. 
In thet view. of the matter the learned Mun- 
sif decreed’ the suit.’ Defendant No. I 
preferred en appeal to the Subordinete 
Judge. The -learned Subordinate Judge 
agrees: with the.finding ` ofthe learned 
Munsif that the lend in suit appertains to 
Taluk No: 990 alone and that the defence. of 
defendant No..1 that it along with plot No. 
503 constituted en ordinary holding under 
the proprietors’ Taluks Nos. 900and 728 at 
a cash ‘rent of Rs.3’is'a false one... But 
the lower Appellate Court staris for defen- 
dant No. 1-a csse which she never made in 
her written statement, case of which 
there is no indication either in the judg- 
ment of the trial Court. The learned 
Subordinate Judge held that although no 
cash money was payeble for the occupation 
of plot No. 504, the defendants had to render 
service for being allowed to remain. in 
occupation of the same. These services 
he held were nat the soie consideration 
for this occupation, that is to say, he held 
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that the land in suit was only burdened 
with service. For the purpose of coming 
tothis conclusion he relied upon en entry 
in the Record of Rights which was putin by 
the plaintiffs for the purpose of establishing’ 
their title to the lands in suit. 

The entry shows that plot No. 504 is includ- 
ed in Taluk No. 900 of which the plain- 
tiffs are the proprietors and the defendants 
are in possession. Tne nature of their 
interest is described by two words “karsa 
chakran”. The learned Subordinate Judge 
interprets these words tomean a holding 
burdened with service. I donot agree with 
the interpretation put by the learned Subor- 
dinate Judge on this entry. Jf that eniry 
has any meaning it means that the lands 
Gonstituted a service tenure, the character ` 
of the lands, being agricultural lands. 
I am not however basing my judgment 
upon the interpretation put upon the 
words “Karsachak.an.” It may be that 
these words may have been misconstrued, 
but that would not be a question oflaw. I 
do think thatthe judgment of the learned 
Subordinate Judge cannot be supported 
because he hed no justification to make atthe 
Appellate stage for the defendants not only 
a new case but a case inconsistent with the 
defence as put forward inthe Court of 
first instance, a defence which has been 
negatived both by the triel Court and by 
the lower Appellate Court. 

My: Ghoss who sppe2rs on behalf of the 
respondents seeks to support the decree of 
the learned Subordinate Judge on a 
ground not mentioned in the judgment, but 
as itis a pure question of lawl have al- 
lowed him to argue it. Mr. Ghose relying- 
upon the caseof Anup Mahtu v. Miia Dusadh 
(1), says that inasmuch as the lands 
which are in occupation of the defendant 
are agricultural lands actually cultivated by 
them, the defendants cannot be ejected, they 
having acquired occupancy rights therein 
although the lands were held for the purpose 
of rendering service. He says that although 
it may, be that the lands were held in 
lieu of remuneration for the service still 
the character of the lends being agricultural 
the defendants 
are themselves cultivating the same they 
have acquired occupancy tights. Ido not 
see how the said decision of Sir John 
Wallis in Anup Mahto v. Mita Dusadh (1), 
helps Mr. Ghose. There, the plaintiffs held 


(1) 611 A 93; 147 Ind. Cas. 977; AIR 1934 P O 5; 
13 Pat. 254; 6 R P O 104; 15 PLT 115; 66M LI 298; 
38 CW N 375,590 LJ 147; (1984 M :W N 368; 
39 L W 708 (P. C.). 
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the land under a service tenure. ‘They 
had let out the same to certain cultivators 
who were the defendants. Later on, they 
instituted a suit for possession against 
the defendants. The defendants set up a 
plea that they had acquired occupancy 
rights. The Privy Council held reversing 
the decision of the Patna High Court that 
the defence was a valid defence, that is to 
say, although the plaintiffs held the lends 
as e@ service tenure they had let out the 
lands to the defendants who ware agricul- 
turists; the defendants had acquired occu- 
pancy rights and there. was nothing. in 
S. 181 to prevent the acquisition ` of 
occupancy righis by the defendants. That 
wes a case where a question was raised 
between the service tenure holder and his 
tenants. It was not a case between the 
Service tenure holder and his landlord. 
Section 181, Bengal Tenancy Act, in ex- 
press terms, protects tke incidents of 
Service tenure from being affected by the 
Provisions in the earlier portion of the 
Bengal Tensnsy Act by which occupancy 
or other rights ere to be acquired. Lt is 
one of the incidents of a SelVice-tenure, 
that is to say, where the lend js held 
really in lieu of remuneretion for service 
that on refusal to renderthe service the 
landlord has a right to resume. This right 
18 specially protected by the provisions of 
8. 181, Bengal Tenancy Act, no matter 
whether the lends are egriculturel or not 
and no imatter whether the defendant, the 
man who is holding on service 
actually cultivates it or not. In this view 
of the matter, I do hold‘ that there is no 
substance in this contention.. The result is 
‘that I set aside the judgment and decree 
of the learned Subordinate Judge and 
restore those of the learned Munsif. The 
appeal is accordingly allowed with coasts 
to the plaintiffs throughout. 

N. Appeal allowed, 
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—Estate of inheritance accompanied by limitation to 
heirsin a line not sanctioned by law of parties— 
Whether will stand—Transfer. 
“ Where property is given for ‘an estate of inherit- 
ance toa person or persons accompanied by a limi- 
tation to heirs in a line not sanctioned by the law 
the disposition in favour'óf the persons named will 
stand and the invalid limitation of heirs will drop 
out. [p. 190, col, 2.] ; 
Where in a partition amon gst Muhammadans govern- 
ed by Muhammadan Law certain properties were left 
undivided and allotted to seven women mentioned 
therein as Sthreesothu (women’s property) to be taken 
by them and their female descendants existing or to 
be born thereafter and it was also provided that the 
properties were to be held in possession and managed 
by certain males in the order of seniority :` 
- Held, that there was nothing illegal whatever -ex- 
cept the limitation that the property was to descend 
to those (female children) that may be born hereafter 
and the description of the property as belonging to 
the Sthreesothu tarward. The rest of the disposition 
which allotted the property to the seven females named 
as well as their children then existing was perfectly 
valid because there was nothing, to prevent the 
allotment of property at a partition to members cf 
the family male or female -then alive and to their 
ehildren male or female alive. It is only where it is 
attempted to create a new line of succession or to 
constitute a new group of persons called a family or 
tarward not known to the personal law cf the parties 
that the latter attempt is rendered futile’ ;  [ebed.] 
Held, algo that since the Partition deed was entered 
into by all the perscns who were entitled to the 
Properties in question its provisions ere binding on 
them and on their successors. J atindra Mohan 
Tagore v. Gonerndra Mohan Tagore (1), applied. 
Muhammad Kunbi v: Packrich; Umma (2) and 
Moithiyan Kutty v. Mammali (3), refered to. libid.] 


S. C. A. against the decree of the Sub- 
Judge, Tellicherry, in A. S. No. 134 of 
1927. | l 


Mr. P. S. Narayanaswami 
Appellants. 

Mr. K. Kutċikrishna Menon, for the Res- 
pondents. a ; 

Judgment.—The plaintiffs appeal from 
a decree of the learned Subordinate Judge 
of Teéllicherry reversing adecree of the 
District Munsif of N adapuram snd dismiss- 
Ing their suit brought to recover certain pro- 
perty leased by plaintiff No. L's predecessor- 
in-title one Kunhisopp _ to Chappari by 
Ex. H in 1887 and renewed by kx. A in 
1898 to the original lessee’s wife from whom 
Ummachi the ancestor of the contesting de- 
fendants Nos.-(8 to 12,13 and 14) respon- 
dents here, obtained the leasehold right and 
assignment. The 
suit was thus extremely simple in charec: 
ter but hes been complicated by the intic- 
duction of several irrelevant matters which 
have lengthened the trial and in the end 
misled the learned Judge. l 

The properties belonged. to one Beeye- 
thamma whose descendants effected ` a 


ca 


50, in December 1886, Ji 


Iyer, for the 
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partition were Muhammadans governed by 
the Muhsammaden Law and not Marumak- 
kathayis. In the partition, however, three 
properties items Nos. 71, 72 and 73, wera 
left undivided end allottea to the seven 
women mentioned therein as Sthreesothu 
(women’s property) to be taken by them and 
their female descendants existing or to be 
born thereafter. It was also provided that 
the properties were to be held in possession 
and managed by certain males in the order 
of seniority beginning with Kunhisoppi, 
the person who leased the suit properties 
to the defendant's predecessor-in'title. The 
managers were directed to take the income 
of the properties and with it to get the 
tarwad house, as itis called, thatched and 
with any balance left protect the members 
of the family. Kunhisoppi was in possession 
taking the income of properties and after 
him one or two others in order of seniority. 
It was admitted that atthe time of this 
suit and also at the time of the melcharih by 
plaintiff No. 1 to plaintiff No. 2 on which 
the suit was brought, plaintiff No. l- was 
the person entitled on the footing of the 
partition deed t remain in possession and 
management of the property. The property 
leased under Ex. A remained in the hands 
of strangers as lessees until 1909 when one 
Ummacha, a member of the family, herself 
obatined the leasehold right by essignment 
under Ex. J. The contesting defendants 
Nos. 8 to 12, 18 and 14 are the descendants 
of this Ummacha. Having thus obtained 
possession of the leasehold right Ummache- 
and her descendants fell into arrears of rent 
and not only would they not pay rent but 
having sublet the property to others as if 
it were their jenm refused to. give up pəs- 
session. The contention when they and 
their sub-lessees were sued in this suit was 
strangely enough that the provision in the 
partition deed allotting property to a Sthre- 
esothu tarwad is invalid and that no 
rights are created thereb y | ; 
The District Munsif who went into this 
matter at great length stated as his opinion 
that the constitution of an artificial tarwad 
consisting of -a woman and her female de- 
scendants was invalid according to the 
Muhammadan Law, but he held that that 
invalidity did not affect the allotment of the 
properties to the seven women mentioned 
in the partition deed who would take the 
roperties unfettered by the invalidity of 
the Sthreesothu tarwad and that the pro- 
“rision for the management of the property 
pssented to by all the owners to which no 
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invalidity could attach would also remain 
valid. He, therefore, held that as lessees in- 
possession of property the contesting defen- 
dants had no right to question the title of 
their lessors and their successors-in-in-’ 
terest and gave a decree for arrears of rent 
and for possession in favour of plaintiff 
No. 2 who was the subsequent lessee from 
plaintiff No. 1 who had been obtained a 
melcharith in 1925. The learned Subordi-' 
nate Judge took the opposite view and held 
that if the constitution of the Sthreeso*hy 
tarawd isinvalid the appointment of a 
manager for the Sthreesuthu property cannot 
stand fora moment. On this ground he 
dismissed the suit holding that plaintiff 
No. 1 had no power of management under 
the partition deed andthat plaintiff No. 2 de- 
rived no title under the mzlcharih. ; 

The learned Subordinate Judge’s view is 
in my opinion wrong. The partition deed 
was entered into by all the persons who: 
were entitled to the properties now in 
question and its provisions are binding on- 
them andon their successors. The words 
which are supposed to constitute the illegal 
disposition are as follows: 

“I'he property item No. 71, the. property item 
No. 72, which the tarwad house as well as the 
property item No. 73 hive been allotted as belong- 
ing to the Sthreesothu tarwad for Nos. 5,6, 11, 12, 
13, 18 and 19 as well as their female children now 
existing and those that may bs born hereafter.". 


The provisions about management then 
follow. It will be obseryel that in the 
above disposition there is nothing illegal 
whatever except the limitation that the 
property is tə descend to those (female 
children thet may be born hereafter and’ 
the description of the property as belonging 
to the Sthreesothu tarwad. The rest ofthe 
disposition which allots the property to the 
seven females: named as. well as their 
children then existing is perfectly valid 
because there is nothing - to prevent the 
allotment of property ata partition to mem- 
pers of the family male or female then 
alive and to their children male or female 
alive. It is only where you try to create a new 
line of succession or to constitute anew group 
of persons called a family or tarwad not 
known tothe personal law of the parties 
that the latter attempt is rendered futile. 

The law isthat where property is given 
for an estate ofinheritance toa person or 
persons accompanied by a limitation to heirs 
ina line not sanctioned by the law the dis- 
position in favour ofthe persons named will 
stand and the invalid limitation of heirs 
will drop out. The best instance of this is 
Jatindra Mohan Tagore ve Ganendra: 


1934 

Mohan Tagore (1), although it was a case of 
Hindus. It was there held that : 
“if an estate be given by a Hindu to A without 
words of inheritance it will, in the absence of 
any conflicting context, give an estate inheritable 
as the law dirécts; iftoit be added an imperfect 
description of it as agiftof inheritance not exclud- 
ing the inheritance imposed by law, an estats -if 
inheritable would pass; if a gift in ‘terms of an 
estate inheritable according to law with superadd- 
ed words restricting the power of tran- 
fer which the law annexes to tne estate, that 
restriction isto ba rejected: Jatindrao Mohan 
Tagore v. Ganendra Mohan Tagore (1).” 

in this case there is no doubt that the 
partition deed intended the seven women 
mentioned in the clause now material to 
take an estate of inheritance; but instead 
of describing that estate as to heirs general- 
ly or according to law it limited or attem- 
pted to limit those heirs to those in the 
female line. According to this decision 
that limit drops out end the estate remains. 
The same is the inference to be drawn from 
the decision in Muhammad Kunhi v. Pack- 
richi Umma (2), which wasthe case which 
for the time authoritatively decided that 
the institution ofa Sthreesothu iarwad is 
unknown to Marummakkathayam Law. But 
it was there assumed without question 
that the persons to whom the property was 
given, took the estate as one of inheritance 
according to the Marummakkathayam Law 
including the male heirs who were excluded 
as well asthe female heirs who were in- 
cluded. This is further emphasized by the 
decision which has perhaps only a collateral 
-bearing onthe pointin Motthiyan Kutiy 
v. Mammali (3). Itis thus clear that the 
elfect of the attempt to create a Sthreesothu 
tarwad in the partition deed is not to make 
the whole of that disposition and its con- 
sequent disposition invalid but it invalidates 
only that which is legally invalid, the re- 
mainder which may be validated being left. 
Although it is not necessary to decide the 
point as all the parties are not before the 
-Court it would seem that by the partition 
deed the seven women mentioned and their 
female children then living get the pro- 
perties Nos. 71,72, 73 and absolutely un- 
tettered by the restriction to female heirs 
to be subsequently born. 

The point in this case is, however, that 
the invalidity of the Sthreesothu tarwad 
as a legal conception has not the effect, as 


(1) TA Sup, Vol. 47; 9 B L R 377; 18 W R 359; 2 
Suther 692; 3 Sar. 82 (PO), 

(2) ATR 1924 Mad. 28; 72 Ind. Cas. 671; 46 M 650; 
18 L W 501; (1923) M W N 849. l 
. (83) A IR 1928 Mad. 870; 110 Ind. Cas. 480; 51M 
ak (1928) M W N 331; 55M L J 208 83 L W 
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the Judge thought it hed, of invalidating 
the provision for the management of the 
property to the extent to which the owners 
to whom they were legally allotted had the 
power to provide. I can see no objection 
to the owners of property by mutual agree- 
ment stipulating forthe management and 
enjoyment of what is their own by anum- 
ber of persons one after the other and for 
the income to beutilised in a particular 
manner. It has not been shown how such 
a provision is invalid except by reference 
to ths invalidity of the Sthrcesothu tarwad 
which asi have said has no connection 
with it. Itis unnecessary for this case to 
decide for what length of time the provision 
for management contained in the partition 
deed could be valid. Undoubtedly it would 
be valid at least till the death of the last 
survivor of those to whom the properties 
were allotted in the partition deed. It is 
admitted that some of them are still alive. 
It is not dispated thet if the provisions as 
to management and possession of the pro- 
perties in the partition deed are valid, the 
plaintiff as one of the persons named as 
manager in the p2rtition deed is entitled 
to be in management and for that purpose 
to lease the property ashe has done. The 
respondents have no answer tothe suit for 
possession. 

The only other matter mentioned is that 
there was no proper notice to quit. The 
learned Judge has not dealt with this as 
it was not necessary for him todoso. But 
the District Munsif has dealt with it in para. 
25 of his judgment. He gives there several 
reasons for holding that there was no neces- 
sity for any notice being given end also that 
in fact a notice was sent but refused. That 
notice is Ex. © which shows that the addres- 
see, defendant No. 2, refused to accept it, 


However that may be, there was no notice 


to quit needed in the case. The lease Ex. 
A. expired in Hdavom 1085 and Ummachi, 
the preaecessor-in-title of defendants Nos. 2 
and 3, came into possession as lessee, just 
six months prior to that. It was admitted and 


‘in fact made a point. of defence that Um- 


machi and her successors never paid any 
rent. Therefore on the date of suit as the 
term had expired and no rent had been 
paid or even alleged to be paid there was 
no need for any notice to quit. But it is 
said that the plaintiffs said that they had 
received rent. That was part of their case. 
But it being part of the defendani’s case 
that they never paid any rent it doesnot lie 
in their mouths now to complain that they 
had not received notice to quit.. This. point 
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must be found aginst the respondent. No, 
‘other question was reised. Inthe result 
‘the decree of the lower Appellate Court must 
be reversed end that of the District Munsif 
restored with costs here endin the Court 
“below. 


READ. Appzal allowzd. : 





PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT . 
- Civil Miscellaneous Sees No. 20 of 
1935 


June 6, 1935 
MIDDLETON, J.C. AND ALMOND, A, J. © 
MATHRA DAS—DEFENDANT— 
ae 
TSUS 
MOKHAN SINGH PLININS 
-RESPONDENT 
Civil Procedure Code (Act V of 1908), O. XLIV, 
r, 1 — Applicability to appeals to Privy Council— 
H igh Court, if can grant leave to appeal informa 
auper 
7 Ate XLIV, r. 1, Civil Procelura Code, does not 
apply to appeals. to His Majesty in Counci! and 
the High Courts have no power to grant leave to 
‘appeal to His Majesty in Council in forma ‘pauperis. 
Jagadananda Asram v. Rajendra Roy d), pis A 
krishna Lal v. Manna. Kumari (2) and Amba 
‘Padmanati v. Srinivasa Kampthi (3), relied on. 
~ Mr. Raja Singh, for the Respondent. 
Middleton, J. C.—This is an_applica- 
tion for leave to appeal to His Majesty in 
Council egainst tne final appellate order of 
ee Court dated February 5, 1935, in Appeal 
158-55 of 1933. The application ` in- 
ches o , prayer that the petitioner be allowed 
appeal in forma pauperis. It has been 
held by the High Courts of Calcutta, Patna 
and Madras in cases reported as Jagada- 
nanda, Asram v. Rajendra Roy, 18 Ind. Cas. 
129 (1); Ramkrishna Lal v. M anna Kumari, 
44 Ind. Ces. 731 (2), and Amba Padmanati 
v. Srinivasa Kampthi (8), that O..XLIV, 
T. l does not apply to appeals to His Ma- 
. jesty in Council end that the High Courts 
"have. no power to grant leave to ‘appeal to 
His Majesty in Council in forma pauperis. 
.We accept this view against which no con- 
-trary view has been cited on behalf of the 
‘petitioner, and proceed to deal with the 
| petition upon its merits. Itis admitted that 
the present case falls under s. 109, cl. (a) 
Civil Procedure Code. It is also admitted 
‘that the value of the subject-matter of the 
„Buit and in appeal is sufficient to fulfil the 


9 18 Ind, Cas, 129. 
2) 44 Ind, Oas. 731; A I R 1918 Pat. 303; 3 Pat. LJ 


i 42 M 32; 47 Ind, Cas: 646; A I R 1918 Mad. 18; 
ABALI 258; 24M L T207; 8 LW 460, 
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first clause of the s. 110, Civil Procedure 
Code. The final appellate order of this 
Court, however, confirmed the order of tke 
Court below end hence before we can 
grant leave to appeal, we must find that 
the appeal involves some substaniial ques- 
tion of law. The only question ‘of 
law pleaded by the petitioner is given in 
pra. d of bis petition to the effect: that 
the plaintif being a memebdr of joint Hindu 
family and his .sons having vested in- 
terests. in the subject-matter in dispute, he 
could not sue in his own name The 
pleintiff did sue in his own name alone, 
end the first issue framed by the trial 


Court was: 

“It is essential that the other members of the 
-plaintiffs family should also be included in the 
claim along. with him, and hence the present suit 
is bad." 
O. P. Defendant (i. e., Petitioner) 


The trial Cuurt’s decision on this issue 
is given on p. 88 of the printed book and 
it was found es a point. of fact that the 
‘plainiif’s dealings were in his individual 
cap city end that his sons hed nothing to 
‘do with the account in dispute. The decision 
‘on this issue was disputed in: eppeel be- 
fore this Court, end the judgment -of this 
Court states that there is no proof on. the 
fiie that the defendant had been dealing 
with the plaintiff as the karta. of the joint 
Hindu family, and nothing to show that 
the dealings between the plaintiff and 
the defendant do not constitute a irans- 
action entirely that of Mokhan Singh him- 
self (plaintiff). The concurrent: deci- 
sion on this point by. the trial and 
the Appellate Courts were} decisions of 
fact and do not involve any point of law. 
‘No other- part of the final order: or decree 
‘is: cited as involving. any substantial ques- 
‘tion of-law.- It follows that there being no 
‘substantial question of law involved, we 
‘are unable to grant leave to appeal to His 
‘Majesty in Council and we hereby dismiss 
he petition with costs. Pleader’s fee Rs. 16. 
. ON, : Petition dismissed. . 





- MADRAS HIGH GOURT 
Civil Appeal No. 2 of 1935 
August 27, 1935 
: CORNISH AND VARADACHARTAR, Jd. 
` STANES MOTORS, Lrp. -DEFENDAN T— 
_ APPELLANT 
VETSUS 
‘VINCENT PETER AND ANOTSER—~PLAINTIFFS 
~ RESPONDENTS. 
Fatal Accidents Act (XIII of 1855), s. 1~-Death 
caused by‘ negligent act of driver’ of motor: car 
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Liability of owner—'Acting in the course of employ- 
ment, meaning of~Award of damages—Principles — 
Reasonableness of damage —Master and servant. 

The circumstance that the servant had deviated 
from the strict order of his master will not relieve 
the master from liability for the negligence of the 
servant if at thetime of the negligent act the servant 
was acting in the course of his employment, 

The defendant Company had asked one- of its 
servants to take a car to oneof their customers 
until the customer's car was repaired. The driver 
took the car accordingly, but returning rather late 
took the car to a drama and then to his own house. 
While taking the car the next morning from his own 
house to the customer's house he allowed a fitter who 
had no experience of driving to drive the car and 
the car killed a passer-by. In an action by the widow 
and the child of the deceased against that Company 
for damages under the Fatal Accidents Act: 

Held, that the negligent act of the driver was com- 
-mitted by him inthe courseof his employment and 
the Company was liable. l 

In an action under the Fatal Accidents Act the rule 
is that the damages must be fixed solely with refer- 
ence to the pezuniary loss sustained by the relatives 
of the decsased in respect of part contributions or in 
respect of reasonable expectations of future pecuniary 
benefit from the deceased. The plaintiff must adduce 
evidence affording a reasonable basis for the ascer- 
tainment of the pecuniary loss so inflicted. 

Where it appeared that the deceased was a skilled 
mechanic capable of earning about Rs. 100 a month 
and the trial Court awarded Rs. 3,000 each to the 
widow and the child : 

A hi that the amount awarded was not wunreason- 
‘able. 

_C.A. against the decree of the Court of 
the Subordinate Judge of Coimbatore in 
Original Suit No. 139 of 1933 (O. P. No. 120 
of 1932). | 


Mr. 8. Duraiswamy Ayyar instructed by 
a King and Partridge, for the Appel- 
ant, 


Messrs. `S. Panchapakesa Sasiri and K. R. 
Krishnaswamy Ayyar, for the Respondent. 

Judgment.—This appeal arises out of 
a suit to recover compensation under the 
Fatal Accidents Act. The plaintifs are 
the widow and the infant son of the 
deceased whose death was caused by the 
alleged negligence of the appellant's motor- 
driver, one Babjee. At.the time of the 
accident the car was being driven by a 
fitter in the employment of the appellants, 
Babjee being in the car reclining in the 
back seat. He-says he was asleep at the 
time of the accident and had no knowledge 
that the fitter was driving the car, until 
he was aroused by the shock of the im- 
pact. This very improbable story has been 
disbelieved by the lower Court. There can 
be no doubt that Babjee entrusted the 
driving of the car to the fitter who was 
not authorised by his employers to-drive 
‘their car and who, on his own admiésion, 
had no experience as a driver. Indeed 
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the learned Counsel for the appellants does 
not dispute that the accident was due tə 
the negligence of the driver. The substan- 
tial question argued is whether his negli- 
gent act was committed by the driver while 
he was in the course of his employment. 


“. The true facts to be derived from the 
‘evidence are that the car was taken by 


the driver to Mr. Catling, a customer of 
the appellant-firm, whose car was under- 
going repairs, on Saturday the April 23, 
1932: and that the instructions of the 
manager of the appellant-firm, Mr. Dupan, 
to the driver were that he should bring 
the car back to Mr. Dupan’s bunglow when 
Mr. Catling had finished with the car. The 
car was taken at 5-30 p.m. that evening 
to Mr. Catling and Mr. Catling used it till 
9-30 p.m. that night. The lower Court has 
accepted the driver's story that Mr. Catling 
told him to bring the car the next morn- 
ing (Sunday) at eight o'clock. This evi- 
dence was not contradicted by any other 
witness, and the -probability is that the 
story is true. Having finished with Mr. 
Catling at 9-30 r. m. on Saturday night the 
driver took the car back to the appellants’ 
works and drove away with it at about 
10 p.m.’ This is according to the evidence 
of the watchman. As the works were closed 
at 6 P.M. the car could not be left there 
in the garage for the night. The driver 
went to his home in the car, had his food, 
and drove to a drama, returning home at 
2 A. M. on Sunday morning. He slept in 
the car that night. That is the driver's 
story. l 

However, that may be, one thing is quite 
clear that on Sunday morning he started 
off at about 7-30 a. M. in the direction which 
led to Mr. Catling’s bunglow about a mile 
distant, end thet the accident happened 
while he was on the way. As already stated 
the driver was taking the car to Mr. Catling 
in accordance with his instructions. He 
ought to have gone to Mr. Dupan’s bunglow 
on the previous night. But the circumstance 
that he had deviated from the strict order 
of his master will not relieve the appellants 
from liability for his negligence if at the 
time of the negligent act he was in the 
course of his employment. l 

The rule in such cases, has been stated 
by Parke, B. in Joel v. Morrison (1) thus: 

“Jf the servants, being on their master's busi- 
ness, took a detour to call upon a friend, the master 
will be responsible.... The masteris only liable 


where the servant is acting in the course of his 
employment. If he was going out of his way, 


y (1834) 6 Car. & P 501; 40 R R $14; 172 ER 
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against his master's implied commands, when driv-. 
ing on his master's business, he will make his 
master liable; but if he was going on a frolic of 


his own, without being at all on his master’s busi- 
ness, the master will not be liable.” 


Again in Storey y. Ashton (2), Cockburn; 
L.C. J. says: 

“The true rule is that the master is only respon- 
sible so long as the servant can be said to be 
doing the act, in the doing of which he is guilty 
of negligence, in the course of his employment as 
servant, I am very far from saying, if the servant 
when going on his master’s business took a some- 
what longer road, that owing to this deviation he 
would cease to be in the employment of the master, 
so as to divest the latter of all liability; in such 
cases, if is.a question of degree as to how far 
the, deviation could be considered a separate jour- 
Ry. 

In the same case, Lush, J. said : 

“The question in all such cases as the present 
s whether the servant was doing that which the 
master employed him to do,” 


In the present case it is a fair inference 
thet when the driver had left Mr. Catling’s 
house he had decided to use the car for 
his own purpose. The trip to the drama to 
which he says be treated himself had no 
relation to his master’s business. And if 
on the Sunday morning the accident had 
happened while he was returning in be- 
lated obedience to his orders to Mr. Dupan’s 
bunglow we think thet it could not have 
been held tohave occurred in the course 
of hisemployment. The expedition would 
have been from first to last solely for the 
driver’s own purpose. And the case would 
have stood on the same footing as Mitchell 
y. Crassweller (3) and Raynar v. Mitchell 
(4). But we are satisfied that on Sunday 
morning the driver was taking the car to 
Mr. Catling in pursuance of his overnight 
instructions. And that was in the scope of 
his employment, because Mr. Dupan has 
stated in his evidence, that the driver had 
instructions to attend to Mr. Catling. It 
can make no difference that the driver, for 
his own convenience and in deviation from 
his orders had started from his home in- 
stead of starting from Mr. Dupan’s bunglow; 
because the errand that he was there on 
was connected with his master’s business 
and accordingly within the scope of his 
employment. 

For these reasons we are of opinion that 
the negligent act was committed by the 
driver in the course of his employment, 
It follows that the appellants are liable for 
their servant's act. | . 

9 ay || P 
a eta Q B 476; 10 B & S 337: 38 LIQOB 
9 (1853) 13 O B 237; 22 L J O P 100; 17 Jur. 716: 


93 i, 
` (4) (1877) 2 CPD 357; 25 W R 638, 
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There remains the question of damages. ` 
Under the Act the suit is to be for the 
benefit of a wife, husbend, parent and 
child. The learned Judge in the Court 
below has awarded Rs. 1,500 to the motker 
of the deceased and Rs. 3,000 each to the 
widow end child. The rule is that the 
damages must be fixed solely with refer- 
ence to the pecuniary loss sustained by the 
relatives of the deceased in respect of part 
contributions or in respect of reasonable 
expectations of future pecuniary benefit 
from the deceased. The plaintiff must ad- 
duce evidence affording a reasonable basis 
for the ascertainment of the pecuniary loss 
so inflicted. See Barnett v. Cohen (5). Tte 
mother has adduced no such evidence. 
There is no proof that she has suffered 
pecuniary lcssin consequence of the death 
of the deceased. Consequently the award 
of compensation to her cannot stand. 

With regard to the widow and child no 
sufficient reason has been shown why we 
should interfere with the amount awarded. 
There is evidence that the deceased wes a 
skilled mechanic capable of earning Rs. 90 
or Rs. 100 a month. In these circumsiances. 
it seems to us that the income which is 
likely to be obtained from the capital 
amount awarded by the Court below -is not 
an unreasonable amount of compensation. 

For these reasons the amount of total com- 
pensation awarded will be reduced to 
Rs. 6,000 payable to the widow and the 
child and the appealin other respects will 
be dismissed with costs. i 

With regard to the memorandum ofobjec- 
tions that interest at six per cent. ought to 
have been allowed on the decree amount, 
we allow interest at the rate of six per cent. 
per annum onthe amount of compensation 
namely Rs. 6,000 from the date of the lower 
Court’s decree. There will be no order as to 
costs on the memorandum of objections. 

A. | Appeal dismissed. 


(5) (1921) 2 K B461;90-L J K B 1307; 125 LT 
738.190 L G R 623; 37 T L R 629, 





PESHAWAR JUDICIAL COMMIS- 
| SIONER’S COURT 
Civil Revision Petition No. 107 of 1935 
July 1, 1935 
ALMOND, A. J. Ce 
DIWAN GHAND—DEcREE-HOLDER— 
-PETITIONER 
versus 
RUP CHAND—OpsisnoToR AND ANOTHER—- 
* JUDGMENT-DEBTOR—-OPPOSITE PARTIES 
- Civil Procedure Code (Act V of 1908), O. KAL; 


—_ e 
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rr. 58, 63—Attachment of mortgaged property made 
though unnecessary—Objection under O. XXT; r. 58— 
Competency of—Decision made thereon—Remedy of 
dissatisfied party. 

When an attachment of mortgaged property has 
actually been made, although such an attachment 
was unnecessary, an objector is entitled to come into 
Court and make an objection under O. XXI, r. 58 
Civil Procedure Code, and when a decision is made 
thereon the only remedy for the dissatisfied party is 
a suit under O. XXI, r. 63. Kahan Dev: v. Neha! 
Devi (6), distinguished. Mra Tun v. U. Kaing (7) 
and S. Dorraya v, Govindarajulu (8), followed 
Ratan La, v. Bala Pershad (1), Himat Ram v. Jethi 
Ram (2), Sanwal Das v. Bismillah Begam (3), Krishna- 
swami Goundar v. Nagaratnama! (1) and Hari Mohan 
v. Lakshmi Chand (5), not followed: 


Mr. Ramjidas, for the Petitioner. 

Messrs. Roshan Lal and Tek Chand, for 
Respundent No. 1. 

Order.—Diwan Chand, the decree- holder, 
took half of a house on mortgage from Devi 
Diyal alias Diyal Dess by registered deed of 
Mey 12,1934. He brought a suit on the 
basis of this mortgage-deed on June 16, 
1934. On July 10, 1934, the judgment- 
debtor confessed judgment and a decree wes 
passed. The formofthe decree was a de- 
cree for the sum claimed against the per- 
son and oiher property of the judgment- 
debtor on the security (ba kifalat) of the 
mortgaged property. On July 17, 193: the 
decree-nolder applied for execution by sale 
of the mortgaged property. Rup Chand 
put in an objection to the effect thathe was 
owner of the property and in possession. 
The executing Court found that the objec- 
tior’s title to the property was doubtful, but 
at any rate he was in possession of the 
property, and it therefore allowed the ob- 
jection. The decree-holder has applied for 
Tevision Of that order and it is contended 
that the order was passed without jurisdic- 
tion. Learned Counsel for the petitioner 
has reliedon 5 published rulings of the 
Lahore Chief Court, Bombay, Allahabad, 
Madras end Calcutta High Courts. They 


are respectively Ratan Lal v. Bala 
Parshad, 44 Ind. Cas. 986 (1), 
Himat kam v. Jeihi Ram (2), Sanwal 


Das v. Bismullah Begum (3), Krishnaswami 


Goundar v. Nagarainamal (4) and 
Hart Mohan v. Lakshmi Chand, 18 
Ind. Cas. 215 (5) In ell these 


cases it has been held that where a decree 
is obtained for sale of property on the 
basis of a mortgage the provisionsof 
(1) 44 Ind. Cas, 986: 2 
Joie. 23P WR 1918; IBP UR 1918, A 
(2) 18 B 98. 
i 19 A 480; A W N 1897, 115, 


4) 125 Ind. Cas, 559: A I i 
(1930) Mad. 815 ’ R 1930 Mad, 712; Ind, Rul. 


(5) 18 Ind, Oas, 215, 
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O. XXI, r. 58, donot apply as no attach- 
mentis necessary end no objection can 


‘therefore be made under that rule. 


Learned Counsel for the respondent on 
the other hand seeks to distinguish these 
rulings by a reference to three other publish- 
ed decisions namely Kahan Devi v. Nehal 
Devi, 32 Jod. Cas. 43 (6), a decision of the 
Punjab Chief Court, Mra Tun v. U Kaing, 
29 Ind. Cas. 911 (7), a Full Bench ruling of 
the Burma High Court and S. Dorayya y. 
Govindarajulu, 110 Ind. Cas. 567 (8). It is 
contended that by virtue of those decisions 
when an attachment has actually been 
made although such an attachment was un- 
necessary an objector is entitled to come 
into Court and makean objection under 
O. XXI, r. 58, and when a decision is mode 
thereon the only remedy for the dissatisfied 
party is a suit underO. XXI, r. 63. The 
first of these rulings contains certain rce 
marks which are in favour of the respon- 
dent’s case, but the cass was actually decid- 
ed on other grounds, ənd in th>t case also 
there was this distinction: that the decres 
wes fora sum of money aginst the pèr- 
son and property ofthe judgment-debitor 
on the security of the mortgaged property 
by attachment and sale. The words ‘‘attach- 
ment and sale” donot occur in the dezrea 
which is before ms. The other two rulings 
relied on by learned Counsel for the res- 
pondent cover the matters in dispute exact- 
ly and in my opinion those decisions should 
be followed. There is oaly one point of distinc- 
tion and that is, that in the Burma case the 
decree-holder applied for attachment, where- 
asin the present case the decree-holder did 
not apply for attachment but attachment was 
actually effected. For these reasons I find 
that the attachment once having been 
made the objector was eutitled to come into 
Court to object tothe attachment and the 
order was made with jurisdiction. As re- 
gards the merits of the objection there is 
nothing to be said for the petitioner's case. 
The objector was found to be in possession 
and the possession was notin trust for the 
judgment-debtor. For these reasons this 
application is dismissed with costs. Pleader's 
fees Rs. 20. 

N. Petition dismissed, 

(6) 32Ind. Gas. 43; A I R 1916 Lah. 377; 101 PR 
1915; 191P W R 1915 


(7) 29 Ind. Cas. 941; A I R 1915 LB 136; 8LBR 
215. 
(8) 110 Ind. Cas, 567; AI R1928 Mad. 525, 
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MADRAS HIGH COURT 
Criminal Appeal No. 76 of 1935 
October 9, 1935 
KING, J. 

BON! HAMPANA GOWD AND anotanr— 
ACCUSED —APPELLANTS 
VETSUS 
EMPEROR—Opposits Parry 

Penal Code (Act XLV of 1860), ss. 193, 471— 
Criminal Procedure Code (Act V of 1898), s. 476— 
Production of forged receipts in Court to support 
-defence—Complaint by Judge under s. 193—Convic- 
tion under s, 471—Legality — Conviction for main 
offence, whether can be converted into conviction for 
abetment. 

The defendants in a suit handed over a number of 
‘receipts to their Vakil along with their written state- 
ment and these receipts were filledin Court but they 
did notning further, The receipts were held to be 
forgeries and the Judgefiled a complaint for an 
offence against s. 193, Penal Code, The defendants 
“were found guilty under ss. 193 and 471: 

Held, (2) that it was not open to the Appellate Court, 

.on finding that the accused were not guilty of an 
offence under s. 193, to convict them for abetment of 
an offence under that section on the same 

‘charge. Padmanabha Baong:kamaya v., Emperor 

. (1), relied on. 

(ii) taat it was open to the Sessions Judge to ccn- 
vict the appellants under s. 471 eventhough the 
Oivil Court had only referred to s, 193 in its com- 
plaint ; 

(iit) that the handing over of the receipts to the 
. Vakil and their production in Court, in support of the 
defence amounted to using the forged receipts as 
genuine andthe conviction under s. 471 was right. 


Or. A. against the order of the Court of the 
‘Session of the Anantapur Division in Case 
‘No. 52 of the Calendar for 1934, 

Messrs. K. S. Jayarama Ayyar and G. 
‘Gopalaswami, for the Appellants. 

‘Lhe Public Prosecutor, on behalf of the 
Crown. 

Judgment.—tThe appellants in this case 
have been found guilty by the learned 
‘Sessions Judge of Anantapur under ss. 193 
‘and 471, Indian Penal Code. They were 
‘prosecuted upon a complaint laid by the 
‘tearned District Judge of Bellary, in which 
‘specific reference is made only to s. 193. 

The facts are that the two appellants were 
‘being sued cn a promissory note. They 
“went to their Vakil tor the purpose of pre- 
paring a written statement and took to him 
a bundle of receipts. The Vakilaccordingly 
prepared a written statement, in which a 
plea of part. discharge was put forward 
and produced this written statement in 
Court along with the three receipts, Exs. C, 
D and E. Subsequently, however, the appel- 
lants remained ex parte and the suit against 
them was decreed upon the evidence of the 
plaintiff. It appears that the plaintiff was 
confronted by the Court with tnese receipts 
and asked to explain them. After some 
hesitation he contended that they were 
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forged end subsequently . the- leamed Dis” 
trict Judge, as already stated, filed a com- 
plaint against the appellents in respect of 
these receipts. 

On the facts there is no serious contest. 
It is admitted that these receipts were 
actually handed over by the appellants to 
their Vakil and it is admitted that the 
receipts are forged. Legal arguments have, 
however, been put forward. The first is that 


‘the evidence does not establish that. any 


substantive offence under s. 193 has been 


committed by the appellants and that at 


most all of which they have been guilty 
must be the abetment of that offence. The 
learned Sessions Judge in para. 14 of his 
judgment seers to think, although he makes 


mo specific reference to any such argument, 


that the appellanis are guilty either of 
forging these receipts or of abetting that 
forgery. It- -seems to me on the evidence 


that there is no satisfactory proof that this 
‘forgery, which consists in the alteration of the 


English dates, could have been committed 
by the appellants themselves and that the 


‘offence waich they have committed must 


have been an abetment of the forgery. He 
has been laid down in Padmanabha Bangi- 
kamaya v. Emperor (1), it is impossible for 
an Appellate Court in circumstances like 
these to alter’ a conviction into a conviction 
for an abetment. I must, therefore, find 
the appellants not guilty of an offence under 
s. 193 and acquit them on that charge. 

With reference to the offence under s. 471, 
it is argued that as the learned District 
Judge filed a complaint under s. 193 only, 
the learned Sessions Judge was incompetent 
to find: the appellents guilty under s. 471. 
This argument is based upon the ruling of 
this High Court reported in Bangaru Asari 
v. Emperor (2), where it was held that when 
a husband filed a compleint against a man 
in respect of his wife and did not specifie- 
ally accuse that man of having committed’ 
adultery with her, no Court could take’ 
cognisance of the offence of adultery and a 
conviction‘on the evidence for that offence 


"must be set side. This ruling wes cited 


before my learned brother Burn, J., recently 
in a case reported in Kunhammad v. 
Emperor (3). My learned brother held that 
it did not apply to the case before him. 
The case betore him was almost exactly 
identical with the case before me now and 
I respectfully agree with my learned bro- 


(1) 33 M 264; 5 Ind. Ces, 145;7MLT 79; 20M LJ 
84; 11 Or, LJ 49. i 

(2) 27 M 61, 

(3) (1933) M W N 193, 
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cannot be applied. The point in Bangaru 
Asari v. Emperor (2), is this, that no Court 
can take cognizance of an offence of 
adultery unless the husband of the woman 
concerned definitely complained of adultery. 
In the present case no Court can take 
cognizance of this offence except upon the 
complaint of a Court; 
complained of facts which constitute an 
offence under s. 471, and all that it has 
omitted to do is to refer specifically to the 
number of that section. Therefore, it seems 
‘to me that the Court has made up its mind: 
that the facts of which it complained, 
require investigation and there is nothing 
to prevent the learned Sessions Judge from 
holding that on those facts an offence under 
s. 471 has been made out. 

Jt is next argued that what the appellants 
have done does not amount to the using of 
these forged receipts as genuine. That 
argument seems tome quite unsustainable. 
It is impossible in my opinion to maintain 
that when a'man gives receip!s to his Vakil 
and asks him to produce them in Court in 
support of his defence to a 
not using those receipts as genuine.. I, 
therefore, think that the conviction under 
s. 471, must’ be upheld. i 


Then remains the question of sentence.’ 


The sentence for the offence under s. 1471 
18 three years’ rigorous imprisonment. It 
seems to me that this sentence is out of all 
proportion to the real seriousness of the 
offence which the appellants have com- 
mitted. It is true that they are technically 
guilty of an offence under s. 47], they have 
used as genuine documents which they 
knew must have been forged, but it seems 
to me, as has already been mentioned, that 
they did not proceed to make any effective 
use of those documents. Although they 
were actually produced into Court, as I 
have already stated the defendants (appel- 
lants) remained ex parte in circumstances 
in which they must have known that the 
‘suit : would be decreed against them. 
Although technically they are guilty of 
abetment of forgery and using as genuine 
forged documents, the appellants have re- 
ally done nothing which’ has seriously in- 
convenienced their opponent or seriously 
interferred with the administration of 
justice by a CivilCourt. They have been in 
jail for about one month and they have had 
to incur heavy expenditure in defending 
themselves in the Sessions Court and in pro- 
secuting the appeal. I think that experi- 
ence -and that expenditure will afford a 
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salutary lesson, to them not to ‘indulge in 

similar practices in future, and that the 

ends of justice will be met by reducing the 

sentence to the period already undergone. 

1 order accordingly. 
A. Order accordingly, 





LAHORE HIGH COURT 

Letters Patent Appeal No. 1 or 1934 
February 5, 1935 

Appison AND Din MOHAMMAD, JJ. 
PEOPLES BANK or NORTHERN 

INDIA Lrp.--ApPpELLant 

versus P 
KANHAIYA LAL GAUBA AND ANOTHER— 
RESPONDENTS 

Arbitration Act (XI of 1899), s. 14—Objection to’ 
award by party on ground of want of jurisdiction 
— Application, whether under s. l4—Order on such 
application Appeal, if les—Civil Procedure Code 
(Act V of 1908), s.115—Wrong decision by District 
Judge, whether ground for revision, 

One of the parties is entitled te apply under s, 14, 
Arbitration Act,to have the award set aside (or not: 
enforced) on the ground that it had been improperly 
procured on account of want of jurisdiction in the 
arbitrators, and no appeal lies from the order of, the 
District Judge.” This doés'not, of course, ‘necessarily 
mean that the: persons in whose favour the ‘award - 
has been madehave no other remedy. Kanhatya-Leal 
Gauba v. Peoples. Bank of Northern India. Itd, 
Lahore, 151 Ind. Cas. 881, Reversed, | -- l 

[Case-law discussed]. ` he 

That the District Judge'has ` given a wrong deci- 
sion is no ground for interference on revision. 


L. P. A. from. an order of Bhide, J. 
Lahore, dated November 27, 1933, in Appeal 
No. 315 of 1933, reported as 151 - Ind. 
Cas. 881. l Eos k 

Mr. Jagan Nath Aggarwal, for the Appel- 
lant. 

Messrs. Kishan Dayal and Bhagat Dayal, 
for the Respondents. 


Addison, J.—On January 1, 1930, an 
application was made bv Jagdish Lal 
Gauba for the purchase of a block of one 
thousand shares in the Peoples Bank of 
Northern India, Limited.: The shares were 
allotted on January 3, 1930 and information 
given toJogdish Lal. Later it transpired 
that this person was the minor son of 
K. L. Gauba, and the Bank asked the 
latter to sign the application in his own 
name or make it-in the joint names of 
himself ənd his miner son. On Feb- 
ruary 20, 1930, K. L. Gauba signed the 
appliction for himself and his minor son. 
No fresh allotment was considered neces- 
sary end the entry in the register was, 
corrected ‘so as to show them as joint 
holders. Later Rs. 3,000 more were paid 
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by K. L. Gauba, making a total payment 
of Rs. 8,000, and he also accepted and 
recéived a dividend on May 2, 1931. 

-The Bank got into difficiuties and on 
February 23, 1932, K. L. Gauba wrote to 
the’ Bank stating that he revoked his 
offer to purchase this block of shares, giving 
as his ground the fact that there had been no 
fresh allotment. The Bank repudiated this 
revocation and demanded the: other in- 
stalments towards payment which had fallen 
due. 

On May 24, 1932, K. L. Gauba asked 
that the matter be referred to arbitration 
under Art. 127 of the Articles of Association. 
On May 30, 1932 he appointed his own 
arbitrator Captain Whittakar. As the Bank 
did not appoint its arbitrator he did so 
on its behalf on June 10, the second 
arbitrator being Mr. Tek Chand Barrister. 
The arbitrators gave an award in his favour 
on June 15, 1932. Under s. 11, Arbitra- 
tion Act, the arbitrators filed the award 
in the: Court of the District Judge, Lahore, 
on June 20, 1932. 

' K. L. Gauba then applied under the 
provisions of s. 15 of the Act for'enforce- 
ment of the award. Notice was served ‘upon 
.the Benk and on October 19, 1932 the 
Bank put in a petition objecting to its 
enforcement’ on the ground that it was a 
mere nullity and was not given on a pro- 
per. end valid: reference. It is not stated 
in this petitim that this epptication on 
behalf of the. Bank was under s. 14, Arbi, 
tration Act, but it is clear that it was so, 
the. ground being thet the award had been 
improperly procured. The Benk's conten- 
tion wes that the Articles of Association 
did nct cover such a case and thus: the 
arbitratois had no jurisdiction. It was 
urged in reply that the Bank was estopped 
from contesting the petitioners’ right to 're- 
fer the dispute to arbitration as the peti- 
tioners’ names were borne on its register. 
It was further urged that in any case the 
petitioners were members of the Bank in 
respect of other shares end thus arbitration 
was ccmpetent.: Finally K. L. Gauba stated 
in his replication ‘that the Bank could not 
raise the plea at that stage and must be 
deemed to have waived it, in that it did 
not object at the time of arbitration. 

. The District Judge framed the following 
four issues: (1) Are Mr. K. L. and his 
son J. L. Gauba “members” of ihe Ccm- 
pany in respect of the 1000 shares in dis- 
pute and therefore entitled tothe benedt of 
Art. 127 of the Articles of Association? (2) Tf 
not, ere they entitled to take advantage of 
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the fact that they hold other shares in the 
Company to utilize the provisions of Art. 127? 
(3) Have they served notice in respect of 
these other shares as well and if so, does 
this disentitle them from taking advantage: 
of Art. 127 as “members?” (4) Cannot the 
Bank raise the question at this stage having 
raised no objection st the two earlier 
stages, namely, at the time of reference 
and at the time of filing the award? 
“As regards the first issue he held that 
the whole dispute between the parties was 
whether or not the petitioners were 
members of the Bank and he pointed out 
thet the arbitrators had come: to the con- 
clusion in their award that they were not. 
He went on to say that if the said finding 
was correct the petitioners could not take 
advantage of Art. 127 of the Articles of 
Association end ‘demand a reference to 
arbitration. He therefore decided as regards 
the first issue that the reference to arbitra- 
tion was incompetent and that the arbitrators 
had no jurisdiction. 
' As regards the-second issue he found 
that K. L. -Gauba and his son were members 
individually as regards other-shares. -- He 
held however that as the dispute as regards 
the block of 1000: shares was one between 
the Bank and K. L. Gauba and his minor 
son jointly, the fact that each of them was 
individually a member, did not make the 
Combination of father and son a member. 
He therefore found Issue No. 2 also in favour 
of the Bank. l 
- As regards the third issue, he considered 
it unnecessary to discuss it in detail but 
stated that his opinion was that the question 
whether or not the petitioners were members 
in respect of the other shares, could not 
form the subject of g valid reference to 
arbitration under Art. 127 of the Articles 
of Association. As regards the fourth issue 
it was heid thet the Bank could rais the 
objection or make the application at that 
stage, as it had throughout repudiated and 
ignored the reference to arbitration. -For 
èll- these reasons the District Judge, held 
that the Bank was entitled tó object to the 
enforcement of the award and to have. it 
set aside, and he accordingly did so. 
. Against this decision there was an appeal 
to this Court.: It was heard by a Single 
Bench. It was argued there that no appeal 
was competent as the decision was under 
s. 14, Arbitration Act. The Judge however, 
came to the conclusion that proceedings for 
the enforcement of an award under s. 15, 
Arbitration Act, were governed by s. 47, 
Civil Procedure Code and that an - ap- 
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peel.was competent, as it related to a 
m2tter in ‘execution. He cited his own 
Judgment reported in Æ. D. Sassoon & Co. 
Vi Shivji Ram Devi Das (1), but there is 
nothing in that case to the effect that an 
arbitration cannot be set aside under s. 14 
Arbitration Act, on the ground that it has 
been improperly procured. Having come 
to the conclusion that an appeal lay, he 
went on to disagree with the findings of 
the District Judge and, accepting the ap- 
pel, directed that the award should be 
enforced. Against this decision the Bank 
has preferred this Letters Patent appeal. 
It was not disputed before us that pro- 
ceedings under s. 14, Aribtration Act 
could be taken before -the District Judge, 
but it was contended that the application 
In question was not an application which 
purported to fall within s. 14. It was also 
not disputed that if the District Judge's order 
was one under s. 14, no appeal ley to 
this Court. One authority which may be 
referred to in this connection is Jai Narain 
Babu Lal v. Narain Das Janimal (2), par- 
ticularly at p. 311* where it wassaid that: 

“Unless the award is set aside under s. 14, it be: 
comes enforceable as if it were a decree of ths 
Court: vide s. 15. Whether the Court rejects the 
objections to the award or accepts them, it seems 
that the order made by it is not called an order 
filing or refusing to file the award. The Court 
therefore never passes an order of that description 


and consequently its decision on the objections is 
-not appealable under any law." 


This question is also discussed in Punjab 
Marwari Chamber of Commerce Ltd., Delhi 
v. Firm Ram Mal-Lilu Shah (3), where it 
was held that the Indian Arbitration Act 
being complete in itself was not affected 
‘by rules as to: appeals laid down in the 
Code of Civil Procedure, and that there 
- was no right of appeal against the order 
of. a Court in. matters coming under that 
Act. The mere fact that s. 14 was not quot- 
ed in the application made by the Bank, 
makes no difference. The application’or 
objections were obviously under s. 14, on 
the ground of want of jurisdiction in the 
arbitrators. Jt is contended on behalf of the 
Bank that this plea amounts to a p'es that 
the award had been improperly procured 
and thus falls within s.14. A case which 
is on all fours with the present is reported 
in Rochanbai v. Motumal (4): 

(1) AI R 1929 Lah. 228; 115 Ind. Cas. 536. 
an) A I R1922 Lah. 369; 69 Ind. Cas. 585; 3 Lah. 


(3) AIR 1931 Lah, 644; 132 Ind, Gas. 850: 13 Lah. 
59: Ind. Rul. (1931) Lan. 690. 


(4) A I R 1932 Sind 20; 136 Ind. Cas. 806; Rul. 
.(1932) Sind 66. , as. 80 Ind. Rul 
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“ought, no doubt, 
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“A partyin his objection to an award under s, l4, 
Arbitration Act, can make an objection which chal- 
lenges the factum of the referenze so far as he is con- 
carned and whicn goes to the root of the jurisdiction 


ofthearbitrator, andit is within the jurisdiction ofthe 
Court to hear this objection.” 

All the case law on the subject is set 
out by the Additionel Judicial. Commis- 
sioner end we are in agreement with his 
conclusion. It is true that a Bench of the 
Calcutta High Court in Mutulal Dalmia 
v. Ramkishendas Madan Gopal (5) stated 
thet their opinion was that when an award 
was chellenged on the ground that there 
was no submission to arbitration by the 
parties, that matter should be decided in a 
regular suit. They gave no reasons and 
did not say that it could not be decided 
under s. 14, Arbitration Act. The subject 
was touched upon by their Lordships of 
the Privy Council, in Sassoon & Co. V. 
Ram Dutt Ramkishen Das (6) where it was 
held that a suit could be maintained for 
a declaration thet an award was void on 
the ground that the apppointment of the 
arbitrator was not valid, and accordingly 
an application under s. 14 of the Act to 
set aside the award was not the only re- 
As regards 
14, their Lordships ex- 
pressed their opinion clearly when, they 
sald: 

“Any objection to an award on the ground of mis- 
conduct or irregularity on the part of the arbitrator 
to be taken by motion to set 


aside the award: but where (as in the case before 
them) it is alleged that an arbitrator has acted 


wholly without jurisdiction, his award can be .ques- 


tioned in a suit brought for that purpose”. 
They did not state that the second part 

of s. 14 did not apply as well to sucha 

case as the present. We are therefore of 


‘opinion that the Bank was entitled to ap- 


ply under s. 14, Indian Arbitration Act, 
to have the award set aside (or not en- 
forced) on the ground that it had been 
improperly procured on account of want of 
jurisdiction in the arbitrators and that no 
appeel lay from the order of the District 
Judge. This does not, of course, necessarily 
mean thet the persons in whose favour the 
award has been mede have no other re- 
medy. Wewere asked to interfere on the 
revision side if we were of the opinion that 
the District Judge had given a wrong de- 
cision. Such a reason however is no ground 
for interference on revision. For the rea- 
sons given we accept this appeal, reverse 


(5) AIR 1920 Cal. 820; 69 Ind. Cas, 568, 47 C 
06. . 
(6) A IR 1922 P C374; 70 Ind. Cas. 777; 49 T A 366; 


5001; 37C LJ 336; 44 M L J 758; 27 C W N 660; 


(1993). M W- N 37 2; 18L W 537 (P 0). 
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the order of the Single Bench and restore 
the order of the District Judge setting 
aside or Yefusing’to enforce the award. 
The Bank will have its costs throughout. 
D. Appeal accepted. 





‘PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Appeal No. 60-15 of 1935 
October-12, 1935 
MIDDLETON, J. C. 
DALIP CHAND-—DEFENDANT— 
APPELLANT 


, VETSUS 
Frem GANGA RAM-SAHIB RAM 
SACHDEVA. AND oTanRsS—PLAINTIFES 

. AND OTAERS—DEFENDANTS—RESPONDENTS . 

Minor—Representation by non-consenting guardian 
~- Efect —Proceedings, if null and void against 
«minor — Civil Procedure Code (Act V of 1908), 
0. XXXII, r. 1, (proviso). 

The representation of a minor by a non-consenting 
guardian is no representation atall and proceedings 
conducted fora minor by a. guardian incompetent 
under the law are null and void. Surendra Nath 
Bose v. Aghore Nath (1), Sajjad Hussain v. Sakai 
Rai (2), Satis Chandra v. Hashemali Kazi (8) and 
Rashid-un-Nissa v. Mahomed Ismail (4), relerred 
to 


C. A. from an order of the Sub-Judge, 
aan Class, Tank, dated December 14, 
1934. | ; 


Mr. Baliram, R. B., for the Appellant. 

Mr. Diwan Chand, for the Respondents. 

Judgment.—This is en appeal by a 
minor against an order of a Court under 
Sch. Il, Para. 20 directing the filing of an 
award which had resulted from arbitration 
without the intervention of the Court. The 
respondents in the original proceedings in- 
cluded the present minor: appellant who had 
been represented before the arbitrator by 
his brother Tulsidas, In the apptication for 
filing the award Tulsidas was cited as his 
guardian. Tulsidas, however, applied to the 
Court on November 17, 1934, urging that 
his interests were opposed tn those of his 
minor brother end stating that he was not 
willing to act as a guardian. The minor 
himself to whom notice presumably had 
issued, put in an application on December 7, 
1934, representing that Tulsidas hed in- 
terests opposed to his own and that he did 
not wish him to represent him as guardien. 
In this he alleged that Tulsidas had bor- 
rowed money for his own purposes and had 


arranged an award whereby they were re-~ 


covered from the joint property in which 
the minor applicant had a share. The Court 
by an order dated November 29, 1934, over- 
ruled the preliminary objection “as regards 
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the guardianship of the minor and there- 
after proceeded to hear and determine the 
further objections raised by the respondents 
before it. The present appeal is based 
upon the contention that the minor was not 
represented in the proceedings of the Court 
which were, therefore, null and void as 
against him. Jn this connection reliance 
has been pleced upon Surendra Nath Bose 
v. Aghore Nath, 62 Ind. Oas. 464 (1), Sajjad 
Husain v. Sakai Rai, 72 Ind. Cas. 637 (2), 
Satis Chandra v. Hashemali Kazi, 103 Ind. 
Ces. 124 (3), and Rashidunnissa v. Ma- 
homed Ismail 3 Ind. Cas. 864 (4). Jn the 
first two cases cited the person who was 
cited as guardian of a minor party had ob- 
jected to appearing in that capacity and 
had not appeared. Inthe third case the re- 
levant passage is obiter, but is to the effect 
that the representation of a minor by a 
non-consenting guardien is no representation 
et all, whilst the lest case lays down that 
proceedings conducted for a minor by a 
guardian incompetent under the lew are null 
and void. 

Order XXXII, r. 4, Civil Preeedure Code, 
pare. 1, proviso lays down that person 
whose interest is adverse tothet of a minor 
may not be appointed as a guardian. The 
same rule incl. (3) lays down that no per- . 
son shall be appointed es guardian with- 
out his consent. In these circumstances it 
is argued that although the Court over- 
ruled the objections regarding the represen- 
tation of the minor. Tulsidas could not be 
appointed and hence the minor was not 
represented at all. As against this, learned 
Counsel for the respondents hes pointed 
out that Tulsidas isa brother of the minor 
and that the minor lives with him, and 
that Tulsidas represented him before the 
arbitrator without resing any objection. It 
is further pointed out that objections were 
taken on behalf of the minor, and it is 
urged that his interests were in effect 
safe-guarded. These contentions do not 
remedy the pzsition. In my opinion the 
minor was not represented «at all in the 
proceedings before the lower Court, and 
the question whether he wes prejudiced 
or ‘not, does not arise. I must, therefore, 
accept this eppesl, setting eside the order 


(1) 62 Ind. Cas. 464; A I R 1921 Cal. 534; 25 OWN 
525 


(2) 72 Ind. Cas, €37; A I R 1922 Pat. 448; 2 Pat. 7; 
4P L T 575. 

(3) 103 Ind. Cas, 124; A I R 1927 Cal. 488; 54 C 450: 
31 CW N 631, ; 

(4) 3 Ind. Cas. 864; 31 A 572; 38 I A 168; 130 WN 
1182; 10 CL J318;6A L J 822; 11 Bom. LR 1225; 
6MLT 279; 19M LJ 631 0). 
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filing the award, end remand the case to 
the Court below with directions that a 
guardian be eppointed for the minor and 
that the minor then be allowed to put 
forward his objections against the filing 
of the award. Pleader’s fee Rs. 16. Costs 
in appeal to follow the final result. 
N. Appeal allowed. 
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LAHORE HIGH COURT 
First Civil Appeal No. 816 of 1932 
February 21, 1935 
ADDISON AND Din MOHAMMAD, JJ. 
Musammat HARNAM KAUR—Derrenpant— 
APPELLANT 
VETSUS 
NARAIN SINGH AND OTAERS—-PLAINTIFFS— 
RESPONDENTS 
Jurisdiction—Suit in Revenue Court for ejecting 
‘tenant--Revenue Court having exclusive jurisdiction 
—Subsequent suit in Civil Court involving question 
of title, whether barred —Colonization of Government 
Lands (Punjab) Act (V of 1912), s. 19 — Personal 
grant for rendering military service--Grantee, whe- 
‘ther can share it with strangers. 
’ Where therevenue suit is instituted for ejecting 
the tenants and this is the only jurisdiction exclu- 
sively vested in the Revenue Courts, that Court can- 
not determine the question of title in that case and 
its decision therefore cannot operate so as to prevent 
the Civil Courts from entertaining a subsequent suit, 
which involves the question of title. [v. 202, col. 
1.) 
Where the grant meade is purely personal and for 
-rendering military service to the Crown, the grantee 
cannot introduces strangers with himself to share tne 
grant and any agreement admitting rights of others 
to share the grant is illegal. -[p. 202, col. 2.] 
[Case-law discussed.] 


F. ©. A. from a decree of the Senior 
Sub-Judge, Lyallpur, dated May 2, 1932. 

Messrs. J. IN, Aggarwal and Nawal 
Kishore, for the Appellant. < 

Messrs. Jai Gopal Sethi and Madan La 
Sethi, for the Respondents. 


Din Mohammad, J.—The suit out of 
which this eppeal has arisen was instituted 
in the following circumstances: In 1899, 
Pela Singh, a Militery Havildar, was 
granted two squeres of land in Tahsil Toba 
Tek Singh of the Lyallpur District. In 
1990 he got them exchanged with an equal 
area of lend at Chak No. 234 in Tahsil 
Jaranwala of the same District. Four 
months efter the exchange he died, leav- 
ing a widow Musammat Jiwi, whose name 
was substituted for his. 

Pala Singh had three brothers, Pohla Singh, 


Nikka Singh and Narain Singh. In the ` 


settlement . record es well asin the Jama- 
bandi relating to 1903-04 Musammat Jiwi's 
name has been shewn along with that of 
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the Government in the column of owners 
and Pohla Singh and his associates Bahadur, 
Chultra end Bir Singh dhobi are shown as 
non-occupancy tenents. In 1901 Musammat 
Jiwi acquired occupancy rights of this 
land. In 1924 she served a notices of eject- 
ment on Narain Singh whos was then 
cultivating the land as a non-occupancy te- 
nant. In June 1924, Narain Singh brought 
a suit to contest this notice in the Court of 
the Revenue Assistant. This suit was com- 
promised on February 10, 1925. A deed 
wes written in which it was agreed be- 
tween the parties that Narain Singh will 
remain in possession of one-fourth of the 
land as before without payment of rent and 
Musammat Jiwi shall not be competent to 
eject him in future. In pursuance of this 
compromise Musammat Jiwi made a state- 
ment to the same effect in Court and further 
added thatout of the remaining lend one- 
half will remain in possession of Nikka Singh, 
and the sons of Pohla Singh and only one- 
fourth with her. Consequently in the Jama- 
bandi of 1926-1927, though Musammat Jiwi 
appears as an occupancy tenant in the column 
of owner, in the column of tenents Narain 
Singh, Nikke Singh and Pohla Singh’s sons 
are shown ¿s mnon-occupancy tenants for 
themselves as well as for Musammai Jiwi. 
On December 9, 1927, Musammat Jiwi 
brought a suit under cl. (e) of the second 
group of s. 77, Punjab Tenancy Act to 
eject Narain Singh and the two sons of Pohla 
Singh from the land under their cultiva- 
tion. This suit wes decreedin her favour 
by the Assistant Collector on April 22, 1929, 
mainly on the ground thatthe compromise 
mentioned above was illegal. Narain Singh 
and others appealed against this order, but 


their appeal was rejected by the Collector 


on July 26, 1929. On January 18, 1930, 
Musammai Jiwi died and on November 19, 


1930, the Collector nominated Musammat 


Harnam Kaur, daughter of Musammat Jiwi, 
as her successor. On February 12, 1931, the 
present suit was instituted by Narain Singh 
as well as the sons of Pohla Singh and the 
sons of Nikka Singh (who appears to have 
died in the meantime) for a declaration that 
they were the owners of this land. They 
alleged that prior to the grant to Pala 
Singh he had associated them with himself 
inthe grant and allotted to them equal 
shares with himself and since then they had 
been in possession of the land in their own 
right, like Pala Singh. The suit was re- 
sisted by Musammai Harnam Kaur on vari- 
ous grounds. The Senior Subordinate Judge, 
however, granted the plaintifis a declara- 
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tion- that they. were entitled to remain in pos- 
session of the three-fourths of the land in 
suit as permanent tenants without being 
liable to ejectment. Alusammat Harnem 
Kaur hes appealed. It may be mentioned 
here that on August 10,1931, the Collector 
issued orders for the ejectment of the 
plaintiffs and the handing over of the land 
to Musammai Harnam Kaur. 

Counsel for the appellant has urged that 
the former decision of the Revenue Court 
in 1927, decreeing the suit of Musammai 
Jiwion the ground thatthe plaintiffs were 
mere non-occupancy tenants being a deci- 


‘sion of a Court of exclusive jurisdiction was’ 


res judicata and barred the present suit. 
This subject has been exhaustively dealt 
‘with by Mulla in his commentary on the 
‘Gude of Civil Procedure at pp. 72 to 74, 
„Edn. 10, and need not be discussed here 
at length. All the relevant euthorities one 
way orthe other have been collected there 
‘end reviewed. Suffice it to say that the 
revenue suit was instituted for ejecting 
the tenants and this was the only juris- 
diction exclusively vested in the Revenue 
‘Courts. mur 
the question of title in that case end its 
‘decision, therefore, coild not operate so as 
to prevent the Civil Courls from entertaining 
‘he present suit, which involves the question 
of title. The generel principie deducible 
from the various authont es cited by Mulla 
has been expressed by him in the following 
„terms: 

“A desision of a Revenue Gourt on a question 
‘of title is no bar to the trial of the same question 
‘by, the ordinary Civil Courts unless the Revenue 
‘Court is empowered by the legislature to determine 
the questions of title so as to constitute it pro 
“tanto a Civil Court. The reason is that Courts of 
revenue ars generally Courts of jurisdiction limited 
‘to adjudicae upon questtions of rent tenure, 


` We, therefore, hold that this objection is 
‘without substance. Counsel has next urged 
‘that no agreement has been proved by 
which Pala Singh joined the plaintiffs with 
‘himself in the original grant, nor could he 
do so, and even if the statement of Musam- 
‘mai Jiwi, dated February 10, 1925, which 
„does not refer to any such agreement hav- 
ing been entered into, be taken in the same 
‘light in which it is intended to be done 
by the plaintiffs, it comes within the mis- 
‘chief of s. 19, Colonization Act (V of 1912), 
‘and is, therefore, unenforceable at law. We 
‘agree wilh him there. The Court below 
while remarking that the oral evidence 
produced by the p aintiifs in this connec- 
“ion was unreliable and insufficient has 
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That Court could not determine -‘in law and has 


Na‘hu v. Allah Ditta (1), Nand v. Bhagat 


-of lend had been 
‘Lyallpur Colony under 
Tenents (Punjab) Act. He induced his bro- 


‘half of 
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however placed its reliance on the com- 
promise dated February 10, 1925, followed 
by the statement of Musammat Jiwi in Court. 
A mere perusel of that statement clearly 
shows that she has uot admitted any- 
where the existence of any such agreement 
as is being relied upon by the plaintiffs. 
She has merely recited the fact that Narain 
Singh came and settled with his brother 
Pala Singh when the grant was made end 
cultiveted the land along with him and 
remained in possession without payment 
of rent. This cam under no circumstances 
be teken to mean that any agreement had 
been made by Pale Singh by which he 


admitted the rights of his brothers to share 


the grant equally with him. But even if 


any such agreement had been made 
by him, there is no doubt that it 
would heve been illegal. The grant 


It had been made to 
Pale, Singh for rendering military services 
to the Crown and he could not introduce 
strangers with himself to share the grant. 
Counsel for the respondents has contend- 
ed thet such agreements are permissible 
placed his reliance on 


(2), Inder Singh v. Dyal Singh (3), Preman 
v. Hardit Singh (4), end Kandhara Singh v. 
Ladha Singh, 138 Ind. Cas. 268 (5). - 

In Nathu v. Allah Dita 1), two sequares 
allotted to S in the 
the Government 


thers to come and helphim to reclaim 
the lend, and promised to give them one- 
whatever he might obtain. The 
brothers F and J abandoned their homes 


end came and settled in the new Colony. 


All the brothers continued to live at peace 
with each other and to cultivate their res- 
pective share until proprietary rights were 
conferred on the tenants by Government. 
An ettempt having been made to eject F 
and «J. on the ground that they were ten- 
ants under their brother S, they instituted 
a declaratory suit to establish their shares 
in the proprietary rights. It was held by 
a Division Bench of this Court that the 
original agreement could be enforced when 
the proprietary rights had been acquired. 


(1) AIR 1922 Lah, 287; 64 Ind. Cas. 18; 3 Lah. 92; 
3 Lah. L J 505.. < 

(2) A I R 1932 Lah. 32; 134 Ind. Cas. 101; Ind, Rul. 
(1931) Lah. 869; 32 P L R 879. 


' (8) A IR 1924 Lah. 337; 72 Ind. Cas. 1032; 6 Lah 
L J 446 


(4) ATR 1930 Lah. 835; 126 Ind. Cas. 523; 11 Lah. 
685; Ind. Rul. (1930) Lah. 747. 
(5) 188 Ind. Cas, 268; Ind. Rul. (1932) Lah. 453, 
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At p. 95* of the report [Nathu v. Allah Ditta 
(1)], the learned Judges referred to Vir 
Singhv. Kala Singh (6), and remarked that 
the question before the Financial Gom- 
missioner in that case was a plain and 
simple agreement to divide a tenancy and 
the suit had been decided while the ten- 
ancy was still.in existence. They did not 
criticise this judgment further and appear 
to have’ accepted the principles enunciated 
therein. Similarly while referring to Hus- 
sain Khan v. Jahan Khan (7), they remark- 
ed that there was an equally clear 
agreement to divide a tenancy and also the 
proprietary rights which must accrue in 
the course of a few years to the capitalist 
grantee; and on this basis they approved of 
the principles deducible ‘from that decision. 
They distinguished the case before them 
from the two judgments cited above on 
the ground that the relief sought in the 
case before them was a share in the pro- 
“prietary rights and nothing else. At p. 97*, 
the learned Judges observed that when the 
‘proprietary rights were added S could give 
a share in the same to anyone he chose 
and the fact that these had been preced- 
ed by the inalienable tenancy in nə way 
affected or fetterred his rights. At p. 93* 
they further remarked that the object of 
the agreement was achieved and the land 
was. reclaimed and when in the fullness 
of time the grantee was given proprietary 
rights he was bound to make good his promise 
‘to the brothers who had waited many yeara 
for their reward. 

* In Nand v. Bhagat (2), Jai Lal, J., based 
his decision on Preman v. Hardit Singh (4), 
and held that s. 19 applied to those cases 
only where a party had already obtained 
tenancy rights in the land in a colony 
any afterwards transferred them without 
‘the requisite permission. It did not in- 
validate an agreement to purchase rights 
in such land in partnership or jointly be- 
fore such rights had been granted to sny 
of the contracting parties. In Inder Singh v. 
Dyal Singh (3), a Division Bench of this 
Court laid down that an agreement by a 
Government tenant to transfer proprietary 
rights in the lands comprising a tenancy 
‘as soon as those rights were acquired did 
‘not’ offend against the provisions of s. 19 
and was in no way illegal. This decision 
was based oniNathu v Allah Ditta (1), refer- 
red to above. 4 


(6) 3 P R 1915 Rev; 31 Ind. Cas. 400. 
(7) 58 P R 1913; 18 Ind. Cas. 5; 48 P L R 1913; 36 
PW R 1913. i 
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` In Preman v. Hardit Singh (4), the lend 
had been purchased from Government end 
it was consequently laid down by s Divi- 
sion Bench of this Court thet by vintue 
of the contract .entered into between the 
parties, the title tothe property vested in 
all the persons as soon as the purchase wes 
effected and the plaintifs became joint 
tenants with the defendants from the very 
beginning. In the body of the judgment 
it was observed at p.687* of the report 
that the acquisition had been made by Pre- 
man on behalf of all the parties to the 
contract end thereforethe transaction could 
not be regarded as a transfer of the right of 
a tenant as czntemplated bys. 19. Kandhaia 
Singh v. Ladha Singh, 1388 Ind. Czas 268 (5), 
also related to a case where lend hed been 
purchased ¿t an auction by the Govern- 
ment under the Punjab Colonization of 


‘Government Lands Act, end it wes decided 


therein that a suit by a person for a declar 
ation of title on the basis of a prior agree- 
ment could be maintained. 

It will -be . obvious from the ebove :n- 
alysis of the cases cited by the Counsel 
for the respondents that ell of them aie 
distinguishable from the present case. 
They all dealt with auction-purcheses end 
not wiih grants. Moreover every one of 
those cases was instituted after the proprie- 
tary righis had been acquired «nd not be- 
fore. These c.ses therefore do not help the 
respondents in eny manner. The cnly other 
portion of the statement of Musammait Jiwi 
that remains to be discussed is {he one in 
which she undertcok to allow the plaintiffs 
to remain in possession of the lend end not 
to eject them. This clearly conitravencs 
the provisions of law as contained in s. 
In 1925 the status 
of Musamma: Jiwi wes thet of è mere 
occupancy tenant and as such she could 
not create by private contract or othei- 
wise any charge on the property or transfer 
it in any other manner. 

In Hussain Bakhsh v. Sarbuland (8), a 
Division Bench of this Court held theta 
tenant bound by the provisions of the Punjab 
Act V of 1912, could not enter into a valid 
transection io transfer his grant of land to 
himself end his brother in consideration 


‘of their alleged joint purchase of amare 


required in connection therewith. This 
disposes of the case end itis nct necessary 
the Collector could 
legally take action under s. 21 (a) to nomi- 
(8) A IR 1926 Lah. 14; 6 Lah. 536; 92 Ind. Cas. 268; 
7 Lah. LJ 548. 
*Page of 11 Lah.—d.| 
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nate a successor to Musammat Jiwi. It is 
no doubt true that the tenancy had not 
been first allotted to Musammat Jiwi with- 
in the meaning of s. 21 (a) and the Collector 
could not take any action under that action, 
but for the purposes of this appeal it will 
‘mot matter. : 

Inthe end we may remark that the 
relief claimed by the plaintiffs was alto- 
‘gether illegal. The proprietary rights had 
not yet been acquired even by the origi- 
nal tenant and no relief could be claimed 
on the basis of cwnership. It is also 
clear that the relief granted by the Sub- 
ordinate Judge was such es could not be 
granted by him. In granting the plaintiffs 
2 declaration that they were entitled to 
remain in possession of the three-fourths 
of the land in dispute as permanent ten- 
ants without liability to ejectment, the 
Subordinate Judge created as:rt of occu- 
‘pancy tenancy in favour of the plaintiff 
‘which, under the lew, he could not do. 
In the result, we reverse the decision of 
the Court below and accept this appeal 
with cosis throughout. l 

D. Appeal accepted: 


itl 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Miscellaneous Appeal No. 52-11 
of 1935 
June 18, 1935 
MIDDLETON, J. C. 
FALMUKAND—JUDGMENT-DEBTOR— 
APPELLANT 
VETSUS 
GOBIND RAM AND ANOTARR-—DECREE- 
i HOLDERS— RESPONDENTS 
‘ Exzecution—Praceedings instituted by original dec- 
ree-holder—Death of original decree-holder—Heirs, 
if can continue execution without producing succes- 
ston certificate--Succession Act (XXXIX of 1925), 
s. 214 (1) (b)—Bar under —W hen operates. 

When once execution’ proceedings have been in- 
stituted by the original decree-holder, his heirs can 
continue them without the production of a succession 
certificate, irrespective of whether they are heirs hy 
the principle of inheritance orby survivorship. 
Section 214 (1) (b), Succession Act, only bars the 
institution of execution proceedings by a person 
claiming on succession and does not bar the con- 
tinuance of the proceedings which had been in- 
stituted by the original decree-holder. 

C. M. A. frcm an order cf the Senior 
Sub-Judge, Feshawar, dated February 
20, 1935. 

Lala, 
lant. : l l 

Order.—Lala Parje Mal obtained a dec- 
ree in a mortgage suit for foreclosure against 
the mortgaged property -and the person of 


Ram Parkash, for the Appel- 
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Balmukand. -Execution was taken out by | 
Lala Parja Mal in November 1932 and in 
March 1933 a warrant of arrest was issued 
against the judgment-debtor, but was never 
executed. In July 1934 the executing Court 
held that it was bound to respect a robkar 
from the Court of the Assistant Commis- 
sioner asking .it to stay proceedings 
against the property, pending decision 
of a suit in that Court, and in 
consequence of this stay a warrant of arrest 
‘wes again issued in August 1934. On 
August 29, 1934 Counsel for the judgment- 
debtor objected that the decree could not 
be executed against the person of the judg- 
ment-debtor. This point was fixed for 
argument upon October 12, 1934. Argu- 
ments were heard on this latter date 
and the Court held that the question 
wes res judicata and that execution 
could proceed against the person of the 
judgment-debtor end therefore again 
issued a warrant of arrest. On October 19, 
1934 it was found that the decree-holder 
had died and two of hissons applied to be 
brought upon the record as his representa- 
tives, This application delayed proceedings 
for a very considerable period during which 
time the warrent.of arrest was not executed. 
On February 20,1935 the executing Court 
held that the two applicants, sons of the 
decree-holder, could continue the execution 
as his representatives, and that the execu- 
tion could be continued against the person 
of the judgment-debtor. Against this order 
the judgment-debtor appeals. 

Evidence in the Court below showed that 
the decree-holder had foursons with whom 
at one time he formed a joint Hindu family. 
Two of his sons had separated from him 
during his lifetime, one before the decree 
in his favour and .one after. Deeds were 
drawn up at the time of separation stating 
that these two particular sons would have 
no further concern with the joint Hindu 
family. The executing Court discussed 
the question whether the separation of one 
member from a joint Hindu family results 
in theseparation of all members, and came to 
the conclusion that it did not do so, ‘and 
after. consideration of the deeds mentioned 
above, held that the two applicants had re~ 
mained members of the joint Hindu family 
with their father end were therefore. entitled 
to be brought upon the record as his repre- 
sentatives. It further held that they could 
proceed with execution against the person 
of the judgment-debtor, without production 
of a succession certificate. The first point 
argued in appeal is that the decree was-one 


1930. 


for a debt which must be regarded as the 
self-acquired property of the original decree- 
holder. Relience is placed upon s. 214 (1) 
(b), Succession Act end upon a case report- 
ed as Vairavan Chetiiar y. Srinivasa Chaviar, 
62 Ind. Cas. 944 (1) in which a Full Bench 
of the Madras High Court held that a son, 
who is a member of an undivided Hindu 
family, obtains.the celf-scquired property 
of his father on the latter's death by succes- 
sion and not by survivorship. Counsel 
argues that in the present case the two appii- 
cant-respondents succeeded their father in 
respect of the decree,.and that they are 
debarred from proceeding with the execu- 
tion under s. 214 (1) (b) ot the Act. It was 
heldjin Muhamad Yousaf v. Abdul Rahim (2), 
that where the holder of a mortgage decree 
dies pending execution proceedings, his heirs 
can continue the proceedings and can be 
substituted on the record without a succes- 
sion certificate. 

It was then held that s. 214 (b) (b) only 
bars the institution of execution proceedings 
by a person claiming on succession and does 
not bar the continuance of the .proceedings 
which had been instituted by the original 
decree-holder. Counsel has been unable 
to point to any judicial decision overruling 
or disagreeing with that finding. I hold 
that the execution proceedings having been 
instituted by the original decree-holder, 
his heirs can continue them without the pro- 
duction of a succession certificate, irrespec- 
tive of whether they are heirs by the principle 
of inheritance or by survivorship. As. re- 
gards the question of fact as to who are the 
representatives ola decree-holder, the evi- 
dence recorded betore the executing Court 
is conclusive. The decree-holder had four 
sons, two of whom separated from him and 
acknowledged the continued existence of the 
joint Hindu family with which they no longer 
had any concern. There is therefore no 
reason for varying the order of the Court 
below to. the effect that the applicant-respon- 
dents are. the. legal representatives of the 
original. decree-holder. Failing on these 
points,. Counsel argues that since the morl- 
gaged property has never been sold, no pro- 
. ceedings can be taken against the person of 
` the judgment-debtor. He 


arguments by the executing Court so long 
agoas October 12,1934. Upon this point 
an appeal was competent but was never 


. (1) 62 Ind. Oas, 944;. A IR 1921 Mad. 168; 44M 
499; 40M L J 481; 13 L W475;29 M L T 294; (1921) 
M.W-N 290 (E a 
~ (2) 26 O 839; 4 O W N 558; 
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fact that this point was decided after hearing. 
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instituled and hes now become time-barred. 
Counsel ergues that a fresh warrant of 
arrest having issued on February 20, a fresh 
right of eppeal accures, urging that it was 
unnecessary for the judgment-debtor to 
appeal against the order of October 1934, 
“as the warrant was never executed. I am 
unable to agree with this contention. The 
execution of the warrent was stayed merely 
pending decision of the question whether 
the representatives of the decree-holder 
could continue the execution. The warrant 
subsisted end would automatically be re- 
issued directly the execution proceedings 
were continued. No other points remain in 
appeal, and it is hereby dismissed under 
O. XLI, r. 11, Civil Procedure Code. 


N. Appeal dismissed, 


RANGOON HIGH COURT 
Second -Civil Appeals Nos. 344, 345 and 
346 of 1934. 
May 8, 1935 
MosELY, J. 
SARAL BIBI AND OTAERS—APPELLANTS 


VETSUS 
N. 8. A. R. CHETTYAR FIRM anp 
ANOTAER— RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 53 (ag 
amended)—Scope of—Suit for declaration under 
Civil Prosedure Code (Act V of 1908), 0. XXI, r. 63 
by decree-holder that property purchased in name 
of judgment-debtor's wife was really purchased by 
judgment-debtor—Transferor, tf a necessary party— 
Jurisdiction—Court having inherent jurisdiction to 
try sutt-——Jurisdiction irregularly tnvoked—Litegant 
if by conduct, precluded from maintaining that suit 
was not maintainable. 

The result of the amendment to s. 53, Transfer 
of Property Act is that where a suit is brought 
by a decree-holder under O. XXI, r. 63, Civil Pro- 
cedure (ode, he can only do so in cases such ag 
one for a declaration that certain property which 
purported to have been bought in the name of the 
judgment-debtor’s wife was really bought by tne 
judgment-debtor. In a case of this kind there is 
no question of the avoidance of any transfer, and 
it is merely a question of ascertaining the real 
transferee, In such a case, of course, the transferor 
is not a necessary party to the suit. Chidambaram 
Chetiyar v. R.M. A. K. S. Firm (3), relied on. 

Where a Court has inherent jurisdiction to try a 
particular suit, but its jurisdiction is irregularly 
invoked, a litigant by his conduct may be precluded 
from ‘maintaining in tne circumstances of the case 
that the suit was not maintainable as framed: a 
fortiori in acase where the irregular institution of 
the suit was due to a failure on tns part of ‘the 
plaintiff to conform to an’ enactment passed for the 
benefit of a particular class of persons. Bimala- 
nandan Prasad v. United Refineries (1) and U 
Maung Nge.v. P. L. S. P. Chettyar Firm (2), relied 
on. Chidambaram Chettyar v, R, M, A, R. a Firm 
(3), not followed, i | 


906 
' §..C. A. egeinst the decree of the Dis- 
trict Court, Toungoo, in ©. A. Nos. 57, 58 
and 59 of 1934. 

Mr. F. S. Doctor, for the Appellants. 

Mr. E. Hay, and Mr. Dangali for Mr. & 
M. Bose, for the Respondents. 

Judgment.—I am dealing here with 
three appeals, Nos. 344, 345 end 346 of 
1934, by the seme appellants, who are 
the legel representatives of one Sayed 
Moideen, deceased, end were the first four 
defendants in the original suit, against 
decrees declaring that the transfer of cer- 
tain property by respondent No. 2 in each 
case, V. Themin, to his wife K. M.N. M. 
Bibi, by way of gift and the subsequent 
iransfers of the seme property by Bibi to 
Sayed Moideen for a reputed consideration 
of Rs. 6,000 were void, being made to 
defraud tke creditors, including the piaint- 
iffs, and that therefore the properties were 
liable to ettachment in execution of the 
plaintiffs’ decrees. There were three attach- 
ments by two .p'eintifis, the N. 8. A. R. 
and the N.S. A.V. Chettyer firms. Theze 
second appeels may be shoit.y decided, 
es, there were undoubtedly concurrent find- 
ings of fact by the trial and the lower 
Appellate Couris, that ihe transfers in 
question were proved to be made with 
intent to defraud ihe creditors. It wes 
shown that the gift to ihe wife, made 10 
years after the marriage, wes made when 
the creditors were pressing for their debts. 
It was also held thet the circumstances of 
the sale to Sayed Moideen were extreme:y 
suspicious, as the sale was made in India, 
end he hed nevar seen the properties, and 
wasa men of no meens. Themin also, after 
the sale, claimed the propertiesto be still in 
his possession in correspondence with. his 
creditors, and hed continued, through an 
agent, to deal with the. properties es his 
own, and to sue for the rent of them. 

The lower Appellate Court may. have 
nsed one or two unguarded observations 
that the purcheser hed failed to prove 
payment of the consideration; but this is 
immaterial. Ib was shown, as is evinced 
by the judgments of both Courts that part 
of the purchese money was not, and could 
not have been paid, and, in any case, 
the circumstances proved by the plaintiffs 
were sufficient to shift the burden of prov- 
ing consideration on to Sayed Moideen, or 
rather his legal representatives. It is ob- 
jected in these appeals that the suits as 
framed could not have instituted under 

. XXL r. 68, Civil Procedure Code, since 
the amendment tos. 53, Transfer of Prop» 
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erty Act. No doubt these suits were suits 
to avoid a transfer, or two transfers, and 
they were suits instituted by a creditor, 
which term now includes a decree-holder, 
end they should therefore have been in- 
stituted on behalf of, or for the benefit 
of all the creditors; but this point was not 
raised on the written-stetement of the de- 
fendants not pub in issue. Itis true thet 
there wes what I might call em cmnibus 
paragraph in the writien statement which, 
merely pieaded that the suit was not main- 
tainable es against the four defendant- 
appellants; but this, if it had any particular, 
meaning, must have referred to. other con-. 
sideretions. The point was raised at the 
last moment in arguments before the trial, 
Judge, but that was too late. As was said 
in a Bench ruling of this Court by the 
Chief Justice and Baguley, J., in a pre- 
cisely similar case Amir Khecoon v. Abdul, 
Jabbar, in S. A. Ne. 244 of 1932. 
“The provision that the suit ought not to have 
been brought by a creditor in his individual 
capacity but on behalf of tha general body of 
creditors was enacted for the benefit of transferees: 
from judgment-debtors, in order that they should not, 


be exposed to a number of suits by different credi-. 
tors involving the determination of a ccmmon ques- 


_tion, whether the transfer was executed in order to 


defraud the judgment-debtor's creditors generally. 
It is well settled law that where a Court has inherent 
jurisdiction to try a particular suit, but its juris- 
diction is irregularly invoked, a litigant by his 
conduct may bs precluded from maintaining in ‘tle 
circumstances of the case that the suit was not main-. 
tainable as framed, a fortiori in a case where the. 
irregular institution of thesuit was duetoa failure 
on the part of the plaintiff to conform to an enact- 
ment passed for the benefit of a particular class of’ 
persons. In the present case the appellant elected: 
to go to trial without alleging in her written state- 
ment, orraising by way of an issue, that the suit, 
as framed was not maintainable by reason of s. 53, 
Transfer of Property Act. Having elected to go 
to trial upon the tooting that the plaintif was. 
entitled to bring the suit against ner, and having. 
been content that the suit should be heard onthe 
merits upon that basis, she was not entitled to 
claim that the suit as framed was not maintain- 
able by reason of s. 53, Transfer of Property Act.” 

This principle was again followed 
in Bimalanandan Prasad vy. United Refine- 
ries (1) at p. 91*. I may note here that 
the unauthorised report quoted, U Maung 
Nge v. P. L. S. P. Chettyar Firm (2), over- 
looked the amendment to s. 58, Transfer . 
of Property- Act. The result in ` practice 
of this amendment is. that where a suit 
is brought by a decree-holder under O. XXI, 
r. 63, Civil Procedure Code, he can only do so 
- (1) 11 R 79; 143 Ind, Cas, 299; A I. R 1933 Rang. 
52; Ind. Rul. (1933) Rang. 57. f l 
- (2) AIR 1934 Kang. 200; 152 Ind. Cas. 506;7 R 
Rang. 161, < SE 
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in cases such as one for a declaration that 
certain property which purported to have 
been bought in the name of the judgment- 
debtors wife was really bought by the 
judgment-debtor. In-a case of this kind 
there is no question of the evoidance of 
any transfer, end it is merely a question 
of ascertaining the real transferee. In such 
a case, of course, the transferor is not 
a necessary party to the suit, as was 
pointed out in Chidambaram Cheiiyar v. R. 
M. A. 5. R. Firm (3) at p. 6694. It is con- 
tended on behalf of the respondents here 
that these appeals must in any event fail, 
as Thamin, the original transferor, was not 
made a party to the first appeal. It is 
said that he is, interested in its result as 
he might reatin en interest in the property 


after the decree-holdey’s claims had been. 


‘satisned. That of course, would be correct 
if the suit had not cnly in essence been 
one under s. 53, Transfer of Property Act, 
but had also been one property brought 
‘under that provision of law. The matter 
is of less than cesdemic interest as the 
case now lies. It is contended on behalf 
of the appellants that Bibi should have 
been made a paity to the original suils,b ut 
that non-joinder cannot affect the case now. 
The last cententicn of the appellants is 
‘that the lower Appellate Court should have 
passed order cn their application to adduce 
further evidence tothe effect that Thamin 
‘had a good deal of other prcperty besides 
‘that in suit. There were clear-cut issues as 
‘to whether either or both transfers’ were 
‘void, end such evidence should, of course, 
have been adduced et the time. The lower 
Appellate Court wes bound to have rejected 
the application. For these reasons these 
three appeals will be dismissed with costs. 
There will be one Advocate’s fee only. 

Á Appeals dismissed. 


(3) 12 R 666; 152 Ind. Cas. 555; A I R 1934 Rang, 
"302; 7-R Rang. 172. 
Page of 12 Kang.—{ Hd. | 





PESHAWAR JUDICIAL COMMIS- 
` SIONER’S COURT 
Civil Revision Petition No. 253 9/0 
of 1935 - 
August 9, 1935 
MIDDLETON, J. C. 
KESHO RAM—DEFENDANT—PETITIONER 


VETSUS ` 
MUNICIPAL COMMITTEE, ABBOTTABAD 
—PLAINTIFF—RESPONDENT. 
Provincial Smail Cause Courts Act (IX of 1887), 
Sch. II, Art, 8—Building actually used as shop but 
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jurisdiction of 
‘end should never have been returned; end 


‘Second Additional Judge 
-extended time under s. 5, Limitation Act. 


£0? 
capable of being used as residence—Whether a ‘house’ 
—Suit for arrears of rent of such building, if a 
small cause suit. 

A building actually used as a shop, but capable of 
use as a residence, isa house forthe purposes of 
Art. 8 ofthe Second Schedule tothe Provincial Small 
Cause Gourts Act, Consequently, a suit for arrears of 
rent of such a building is a Smali Cause Court 
sult, 

[Case-law discussed. ] 

€. Revn. P. against an order and decree 
of the Second Additional Judge, Hazsra, 
dated March 2, 1935. 

Messrs. Ramji Das and fam Parkash, 
for the Petitioner. 

Mr. Waliullah Khan, for the 
dent. a a . i 

Order.—The Municipal Committee, Ab» 
bottabad, instituted six separate suits for 
rent of premises let out as shops to six 
different defendants In the Court cf the 
Sub-Judge, 4th Class, Abbottabad. Decrees 
were granted inall six cases. Five of the 
defendants epp22led separately in the Court 
of the Senior Sub-Judge. By orders datel 
December 17,1934 hereturned the memo- 
randa ofappes's in three cases out ofthe 
five the’ order which he recorded being: 

“This appeal be instituted by the appellant in 


the Court of the District Judge, as the value or 
the rent exceeds Rs. 100.” i 


In the other two cases he accepted the 
appeals. by ordeis of the same date, It 
mey incidentally be noted that in. those 
two cases he eroneously referred to the suits 
as being for l l i 
“rents regarding the shops in which they are 
alleged to have lived as tenants of the Municipal 
Committee,” 


The three appellants, whose appeals hed 


Respon- 


‘been returned, presented them in the Court 


of the District Judge, and they were dismiss; 
ed by orders dated March 2, 1935 by the 
Second Additional Judge cn the ground 
ihat they had been presented in the District 
Judge's Court after the period of limita- 
tion. The Judge further found that there 
was no reason why he should extend time 
under s.5, Limitation Act. The three ap- 
pellanits have now come up separately in 


revision on two grounds: 


(a) That the appeals were 
the 


within the 
Senior Sub-Judge 


(b) that ifthe first point be found against 
them, in view of the conflict of authority 
upon the question of jurisdiction, the 
should have 


The first point rests upon the interpre- 
tation of Art. 8, Sch. II, Provincial 
Small Cause Courts Act, the relevant por- 
tion of which isas follows; “A suit Zor 
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the recovery of rent, other than house 
rent.” If the suits in these three cases 
were for “house rent,’ they were Small 
Cause Court suits and the appeals lay to 
the Senior Sub-Judge; if however they 
were for “rent, other than house rent,” 
they were unclassed suits and the appeals 
lay tothe Court of the District Judge. 
The whole point therefore is whether house 
rent and shop rent should be distinguish- 
ed. The’ dictione ery meanings ot the words 
‘house and shop” as given in Stroud’s 
Judicial Dictionary and Webster's Diction- 
ary respectively are: 
* “A house-is a structure of a permanent charac- 
ter that is used, or may be used, for the 
habitation of man. A shop is a building or an 


apartment in which goods, wares, drugs, ete., are 
gold by retail,” 


The only ruling of this Court to which 
reference has been made, isthat of the 
Judicial Commissioner, -dated April 11, 
1929, in Civil Revision No. 446 of 1928. 
He referred to Babu Lal v. Bhavani, 
15 Ind. Cas. 32 (1), Altafal Rahaman v. 
Aga Jan, 19Ind. Cas. 473 (2) and Pardu- 
man Chand v. Ganga Ram, 66 Ind. Cas. 285 
(3). The first iwo cases areof Allahabad 
and of the Punjab and in them suits for 
shop rent were treated as Small Cause 
Court suils without the point being raised 
or discussed. The third case was a Lahore 
case in which the point was merely 
mentioned in a passage that was obiter 
dicta. The learned Judicial Commissioner, 
after mentioning that the shop concern- 
ed in the suit was a grocer’s shop and 
not a mere stall, stated: 

“I see no reason therefore to hold that it was 
mot a house,or that the suit was not within the 
jurisdiction of the Small Cause Court.” 

This ruling .does not ley down that 
for purposes. of Art. 8, every shop is a 
house. Counsel forthe pettioner further 
relies upon Maiwal Das v. Nand Lal (4), 
in which Harrison, J., remarked: 

“I amof opinion... .that the words “house 
rent’ as used in Para. 8, Sen. I, Act IX, 1887, 
` gover’ and includé shop rent.” 

This opinion wasnot however necessary 
to the decision’ at which the learned 
Judge arrived and is mere obiter. I am 
next ; referred to Nga Kan v. Mi Mya, 4 Ind. 
Cas. 822 (5), in which the Judicial Com- 
missioner of Upper Burma held-that: 

“A stall in a market is a house or part of a 
house anda suit to recover rent for the occupa- 
tion of such a stall isa suit for the recovery of 

(1) 15 Ind. Cas. 32; 9.4 L J 776. 

AC 19 Ind. Cas. 473; 106 PW R 1913; 168 P LR 


"3 66 Ind. Cas. 285, 
(4 NG 284, 107 Ind, Cas. 273, 
(5) 4 Ind. Cas, 822 


x r 
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house rent within the meaning of cl. 8, Sch. IL 
Provincial Small Cause Courts Act.” 

The basis of his decision however wes 
thatin Burma.such a stall or shop in a 
market is capable of being used as a 
residence by the people of that country. 
This decision therefore goes no further 
than that of this Court as already cited. 
Baldev Sahai v. Jafar Hussain, 98 Ind. 
Cas. 818 (6) of the Allahabad High Court, 
decided in 1926, goes further than the pre- 
ceding judgment and it was held in it 
that the word “house” in Art. 8 has not 
been used in a restricted sense, but in- ` 
cludes shops. The decision was based 
upon definitions of house end shop, upon 
the intentions ofthe legislature as inter- 
preted by reference to s. 7, Coart Fees 
Act, and by reference to earlier judicial 
decisions. As against the last authority, 
learned Counsel for ihe respondent has 
relied upon Kamla Prasad v. Ram Prasad 
(7); @ Divisional Bench ruling, in which 
it was held that: : 

“Suits for rent in respect of khattis used for 
storing grain are not cognizable by a Court of 
Small Cause.” 

The decision was based on the nature 
of khaitis which apparently were recep- 
tacles forthe storage of grain that cannot 
be used for any other purpose, though they 
may from part of a residential house. Last- 
ly, ithas been held- by the Additional 
Judicial Commissioner of Nagpur ina case 
Nathu v. Sonasa (8) that “a 
suit for shop rent is a Small Cause Court 
suit’. In this judgment the difference be- 
tween the dictionary meanings of house 
and shop was noted, but it was further 


noted that: ° 

“In India the same structure or part of a 
structure is, according to the habits of the major- 
ity of its people, not unsuited for use and is often 
used for both these purposes at the same or 
different time. In other words, what is ordinarily 
a shop is also a house.” 


The learned Judicial 


ther remarked that: 

“The reason for not excepting: from the jurisdic- 
tion of a Small Causa Court a suit for rent of 
a house would apply equally to a suit for the 
-rent of a shop.” 


Apart from Kamla Prasad v. Ram 
Parsad (7); to which. reference has al- 
ready been made, Counsel for the res- 
pondent has not been able to cite any 
judicial authority on the proposition that a 
shop is not included in the term “house” 


6) 98 Ind. Ind. Cas. 818; A IR 1927 All. 159; 49 A 147; 
25 A 

(T) 146 Ind, Cus 594; A IR 1933 All. 918; (1934) A L 
8 65 Ind, Cas, 966; A IR 1922 Nag. 15, 


Commissioner fur- 


J 73,6 RA 


= 


1936 


“lor the purposes of. Art. 8, Sch. II. The 
judicial authorities quoted are unanimous 
in showing that if a shop can be used as 

¿a residence, it falls within the meaning of 
the word “house” as used in Art. 8, whilst 
some go further and indicate that a shop, 
even if incapable of use as a residence, 
is still a house for the purpases of that 
Article. Itis not necessary for me to com- 
ment onthe latter opinion, buf it is sufi- 
cient tolay down that a building actually 
used asa shop, but capable of use as a 
residence, is a house for the purposes of 
Art. 8 of the Schedule. 

In the present case the structures rent- 
ed by thepetitioners are situated within 
what is known as a2 District Board 
Serai; this serai was rented by the Muni- 

- Gipality and let out io various persons for 
the purpose of selling vegetables. There 
‘were no written agreements between the 
Municipality end those persons and there 
is no evidence to show that the structures 
were incapabie of use as residence, or 
that the tenants were prohibited from resid- 
ing in them. In these circumstances I hold 
that the suits were Small Cause Court suits 
hence the decrees, being in each 
case less than Rs. 500, the appeals did 
lie to the Senior Sub-Judge who refused 
to exercise jurisdiction vested in him. I 
accept all three petitions, set aside the 
orders of the 2nd Additional Judge and 
of the Senior Sub-Judge, and remand the 
appeals for decision upon their merits in 
the Oourt of the latter. Costs to follow the 
final result. Pleader’s fee Rs. 32 in each 
Case. 


N. Appeals allowed. 





| LAHORE HIGH COURT 
| Second Civil Appeal No. 2389. of 1929 
June 25, 1935 
; JAT LAL AND BALE, JJ. 
PUNJAB & SIND BANK, Lro., 
LYALLPUR-—PLAINTIFE—APPELLANT 
VETSUS - 
“ GURDIT SINGH AND ANOTARR—DEPENDANTS 
l — RESPONDENTS 

Mortgage—Equitable mortgagz—Title deeds—Certi- 
ficate of Treasury Officer that money was p2id to Bank 
for price of site, whether dosument of title—Copies 
of jamabandi and mutation entries, whether sush 
documents. 

A certificate from Treasury Ofiser that certain sums 
of money were paid on two occasions in the Impsrial 
Bank as purchas2 pric: of a particular site is nob 
a document of titls, Neither are the copies of jama- 

þandi and mutation entries such documents eithar 
_ {individually or collectively, 


l6l—27 & 28 
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S.C. A. from the preliminary decree of 
the District Judge, Lyallpur, dated August 
5, 1929. 

Mr.J. N. Aggarwal, for the Appellant. 

Mr. Harnam Singh, for the Respondents 
(Zamindara Bank). 

Jai Lal, J.—The only question in this 
second appeal is whether the appellants 
the Punjab and Sind Bank, Limited, have 
a prior morigage on the property in dis- 
pute as. agunst the 'Puajab Zamindara 
Bank, Limited. The-appellants claim to 
be mortgagees by disposit of title-deeds 
and there is no doubt that if the docu- 
ments deposited with them be deemed to 
the documents of title, they were deposited 
at a date prior tothe creation of the mort- 
gage in favour of the respondent bank, 
and the deposit was made with the inten- 
tion cf securing the loan granted by the 
appellants to the owner of the property, 
Gurdit Singh. The learned District Judge, 
documents de- 
posited with the appellant Bank are not 
documents of title and consequently that 
no valid mortgage by deposit of title 
deeds was created in their favour One 


of the documents deposited with the ap- 


pellants is a certificate that certain sums 
of money were paid on two occasions in 
the Imperial Bank by Gurdit Singh as 
purchase price of a site in Lyallpur. 
There is no descriptioa of the site and 
it is to be observed that though the 
appslilants call this document as a receipt, 
it is not really a receipt, but a certificate 
issued by the Treasury Officer, apparently 
at the request of Gurdit Singh at a’ subse- 
quent date, certifying the fact of pre- 
vious payments of money by him in the 


Imperial Bank. The other documents are 


a copy of jamabandi entries and a copy 
of the mutation entry. In our opinion, 
neither of these documents individually or 
collectively can be described to be a docu- 


‘ment of title and consequently no valid 
‘mortgage by deposit of 


title-deeds was 
created in favour ofthe appailent Bank. 


We acczrdingly dismiss this appeal with 


costs. 


D. | Appeal dismissed. 
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BOMBAY HIGH COURT 
Civil Revision Application No. 33 of 1935 
September 10, 1935 
; Beaumont, C J. 
BAT JIVKORE LAKSHMIRAM-— APPLICANT 
VETSUS ` 
HIMATLAL GIRDHARLAL PAREKH— 
OPPONENT 

Provincial Small Cause Courts Act (IX of 1887) 
as amended by Bombay Act (VI of 1930), Sch. IL, 
el. (1) sub-cl. (c)—Tenancy-at-will—Suit for eject- 
ment based on, tenancy-at-will—Whether cognizable 
by Small Cause Court—Transfer of Property Act 
(IV of 1882), s. 111, el. (A) 

A tenancy-at-will is a tenancy so long as both 
parties are willing to continue it. If one party 
gives notice of his desire to determine the lease, 
then, the lease has determined either by efflux of 
the time limited thereby, namely, the duration of 
the will of the parties, or under cl. (A), s. 111, 
Transfer of Property Act.. A suit for ejectment of 
a tenant under such terms falls within sub-cl. (c) 
inserted by Bombay Act (VI of 1930) in cl. (4) 
Sch. II, Provincial Small Cause Courts Act, and is 
cognizable in the Small Cause Court. 


CŒ. R. App. against an order of the Small 
Gauss Court Judge, Ahmedabad, in C. 8. 
No. 4065 of 1933. 


Mr. J.C. Shah, for the Applicant. 

Mr. U. L. Shah, for the Opponent. 

Order.—This is an application in revi- 
sion against an order of ths Judge of the 
Small Cause Court, Ahmedabad, in which 
he held that he had no jurisdiction to deal 
with the suit, on the ground that the lease 
in suit created a tenancy-at-will. I do not 
agree with the grounds on which” the 
learned Judge proceeded. The Sinall Cause 
Courts Act provides, under Sch. I, 
cl. (4), that a Small Cause Court hes no 
jurisdiction to try a suit for the possession 
of immovable property or for the recovery 
of an interest in such property. That was 
amended by Bombay Act VI of 1930 by in- 
serting after the words “such property” the 
following words: “but not including a suit 
for ejectment where, . . . Then there are 
three sub-clauses specifying the conditions 
which have to be fulfilled. Conditions (a) 
and (b) are admittedly fulfilled in this 
case. Condition (c) is in these terms: 

(c) The only substantial issue arising for de- 
cision is as to whetner ths lease has determined 
by efflux of the time limited thereby or has been 
determined by a notice in accordance with cl. (A) 
s. 111, Transfer of Property Act, 1882. _. 

The learned Small Cause Coùrt Judge 
held that a tenancy-at-will does not fall 
within the provisions óf sub-cl. (e). That 
seems to me to be erroneous. A tenancy-at- 
will is a tenancy so long as both parties are 
willing to continue it. If one party gives 
notice of his desire to determine the lease, 
then, I think that the lease has determined 
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either by efflux of the time limited there- 
by, namely, the duration of the will of the 
parties, or under cl. (A), s. 111, Transfer of 
Proparty Act. In the present case the 
landlord gave a month's notice to. deter- 
mine the lease. Apart from this point, 
however, I am of opinion that looking at 
the plaint end the defendants written 
statement, it cannot be said that the termi- 
nation of the lease is the only substantial 
issue to determine, because the defendent 
disputes the plaintiffs title as claiming 
through the original landlord, and that is 
not a metter which can be dealt 
with in the Small Cause Court. It appears 
that the plaint was originally presented 
to the regular Court and was refused, and 
the plaintiff was directed to present the 
plaint to the Small Cause Cour:. I think 
that that refusal on th: part of the re- 
gular Court was wrong. The plaintiff 
must now take his plaint beck to 
the regular Court, and T have no doubt the 
regular Court will now entertain the matter. 


The application must be dismissed with 
costs. 
N. Application dismissed. 





CALCUTTA HIGH COURT 
Civil Appeals Nos. 1260, 1261 and 1262 
of 1983 ' 
November 22, 1935 
Guaa snp BARTLEY, JJ. 
SECRETARY or STATH—Derrenpant— ° 
` APPELLANT 


VETSUS ` ' 
JITENDRA NATH ROY—Ptatnrirr— 
RESPONDENT 

Béngal Cess Act (IX of 1880), ss. 16, 4, 24—Service 
of notice under s. 16-~Whether imperative—Non- 
service—Effect—Assessment, if rendered illegal— 
Cess Manual, r. 66—Note to s, 24 ondr. 66, if 
ultra vires —Re-valuation on basis of Note to s.. 24 
and r. 66-—Legality of. 

Service of notice under s. 16, Bengal Cess Act, is 
not merely a matter of procedure, but isa part 
of thelaw with reference to which valuation or 
re-valuation as contemplated by law can be made 
by the Revenue Authorities, and liability imposed 
in the matter of payment of cesses; and non- 
compliance with the law by failure to serve notice 
makes the assessment of cesses invalid under the 
law. The service of notice is made imperative by 
law, for the purpose of valuation of lands under the 
Cess Act. Where therefore the notice has not been 
served, the person who has been assessed is entitled 
to a declaration that the cess re-valuation was 
ultra vires, illegal and not binding against him. 

A raiyat maybe a tenure holder within the 
meaning of the Cess Act; and there is a distinction 
between a holder of a tenure and a cultivating 
raiyat, and not between a holderof a tenure and a 
raiyat, Consequently the Note to s. 24, Oess Act and 


3 
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ry. 66 in the Cess Manual, cannot be held to be ultra 
vires and inoperative, as madeby the Board of 
Revenue without jurisdiction. They arenot in any 
way inconsistent with the definition of “cultivating 
raiyat” as contained in s. 4, Cess Act, and re-valuation 
on the basis of the Note tos. 24 and r. 66 of the 
. Cess Manual is not illegal. 


C. A. from the appellate decrees of the Dis- 
trict Judgs, Jessore, dated February 
17, 1933. 

; Mr. Bijon Kumar Mukerji, for the Appel- 
ant. 

Messrs. H. D. Buse, C. C. Biswas, Hemen- 
dra Chandra Sen and Surendra Nath Bose; 
for the Respondent. 


Judgment.--—This appeal has srisen out 
ofa suit instituted by the plaintiff-respon- 
dent for a declaration that certain re-valua- 
tion proceedings in connection with assess- 
ment of cess under the provisions contained 
in the Cess Act (Bengal Act IX of 1880) 
were illegal, ultra vires and not binding on 
the plaintiff. The question relevant for 
the purpose of this appeal raised before the 
Courts below, and which wes ergued in 
support of the appe.l wos whether the re- 
Valuation for imposition of cess meade in 
respect of Jessore portion of Touzi No. 132 
of the Jessore Co.lectorate, under s. 21, 
Cess Act, was ulira vires, illegal and not 
binding against the plaintiff, for nən- 
“service of notice under s. 16, Cess Act, 
upon the plaintiff, the plaintiff, not having 
been otherwise cognizant of the order call- 
ing for return as prescribed by law, before 
He making oftvaluation under s. 21 of the 

ct. 

The Courts below have concurrently found 
on evidence before the Courts that there 
was no proof of any notice served on the 
plaintiff as contemplated by s. 21, Cess Act, 
and that the plaintiff was not otherwise 
cognizant of the same before the estate in 
question was valued for cess purposes, under 
s. 21, Cess Act. On the findings referred 
to above, the .decision of the Courts below 
was thet the assessment of cesses on 
re-valuation was illegal and not binding 
on the plaintiff. It was urged in support’ 
of the appeal that the service of notice: 
under s. 16, Cess Act, was merely 2 matter 
of procedure; non-service of such notice 
could not, in any way, vitiate the assessment 
proceedings; the  jur'sliction of the 
Revenue Auchorities in the matter of re-value- 
tion in the case was acquired by the pro- 
clamation to make return by the parties 
concerned under s. 14, Cess Act, the non- 
Service of notice under s 16 of the Act 
could not render the proceedings invalid. 
There is no question that the publication 
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of a proclamation gives jurisdication to the 
Collector in the matter of assessment of 
cesses on proper valuation of lands; hut the 
subsequent procedure contemplated by the 
Cess Act, for the purpose of making valua 

tion as contained in s. 16, Cess Act, coud 
not be ignored, in fixing liability, so far as 
payment of cess was concerned. The 
elaborate provisions contained in ss. 16, 17 
and 18 leave no rocm for doubt that follow- 
ing the procedure mentioned therein was 
as much binding on the Revenue Authorities 
seeking to assess and impose liability es the 
party who were: required to lodge returns 
on service of notice on them, as provided 
by e. 16, Cess Act. There was penalty 
imposed for omitting to make return (s. 15); 
and the-provisions that follow, contained in 
ss. 19 and 20 make it abundantly clear how 
the failure to make returns after service of 
notice effects the right of the parties to 
collect rent in respect of the property 
sough to be assessed or re-assessed to cesses 
under-the Cess Act. It is also significant 
that itis only on not furnishing return after 
sevice of notice under s. 16 that the Col- 
lector is empcwered to make his own valus- 
tion. In: our judgment the provisions cor- 
tained in the Cess Act- to which reference 
his been made above make it abundantly 
clear that service of notice under s. 16, 
Cess Act, was not merely a matter of pro- 
cedure, but was a part of the Law with 
reference to which valuation or re-valuation 
as contemplated by law could be made by 
the Revenue Authorities, and liability impos- 
ed in the matter of payment of cesses; and 
non-compliance with the law by failure to serve 
notice made the assessment of cesses invalid 
under the law. The service of notice is made 
imperative by law for the purpose of valua- 
tion of lands under the Cess Act, and that 
must be the case, in View of the position 
that the State would not impose any liability 
on-a subject without giving him an op- 
portunity to be heard. If there is any 
ambiguity in the statute, although in our 
opinion there is none, in the matter of the 
effect of non-se1vice of notice under s. 16, 
Cess Act, it was the duty of the State to 
use language of precision when it was im- 
posing lisbilities upon its subjects; the 
benefit of the doubt is the right of the 
subject. The reasonable construction of the 
provisions of the Cess Act to which reference 
has been made above, lead tothe conclu- 
sion that notice under s. 16 of the Act was 
imperative, before assessment of cess could 
be made by the Revenue Authorities on 
valuation of lands; and notice not having 


BY 
been served, as provided by law, the plain- 
tiff was entitled to a declaration that the 
cess re-valuaton in respect of the Jessore 
portion of Touzi No. 132 was ultra vires, 
illegal end not binding against him. In 
the result the appeal faiis and it is dismiss- 
ed with cssts. ; 

(S. A. Nos. 1261 and 1262 of 1933) 

These two appeals have arisen out of 
suits instituted by the plaintiff appellant in 
this Court, for declaration that a cess re- 
valuation in respect of properties mentioned 
in the plaints was illegal, wlira vires and 
not binding on the plaintiff. The question 
in controversy in the appeals relates to the 
assertion made by the plaintiff in the suits 
that the re-valuation in question was made on 


the basis of a Note to s. 24, Cess 
Act, Bengal Act, IX of 1880, and 
r 66 of the Cess Manual, which 


the Board of Revenue had no authority under 
the law to frame, and which were inconsis- 
tent with the definition of ‘cultivating 
raiyat’ as contained in the Cess Act. The 
Courts below give their decision on the 
question mentioned above against the plain- 
tiffs in the suits, in which these appeals have 
arisen. The question to be. considered is 
whether Note to s. 24, Cess‘‘Act, and r. 66 
made by the Board of Revenue werein con- 
sonance with the provisions of s. 106 of the 
Act. There can be no question that -it 
was within the competency of the 
Board of Revenue to make rules and 
otherwise provide for the proper execution 
of the Cess Act, in respect of valuation of 
the assessment and of the levy of cesses. The 
question then was whether there was any- 
“thing contained in the Note tos. 24 and in 
r. 66 of the Cess Manual, inconsistent with 
or repugnantto the definition of a “cultivet- 
ing raiyat’ as contained in s. 4, Cess Act, 
inasmuch as so leng as the Note and the 
rule in question are not repugnant to the 
provisions of the Act, they cannot be held 
to be ulira vires or inoperative. As has 
been repeatedly pointed out by tnis Court, 
a raiyat may be a tenure-holder within the 
meaning of the Cess Act and thus in order 
to claim the privilege of a cultivating raiyat 
under the Cess Act, a person must be an 
actual cultivator of the soil, end the total 
rent payable by him for eli his holdings 
must not exceed Re. 100 per ennum. A 
raiyat mey be a tenure-holder within the 
meaning of the Cess Act; and the distinc- 
tion between æ holder of a tenure and a 
cultivating raiyat, and not between a holder 
of -a tenure and a raiyat, must be re- 
ognized ; See Peary Mohan Roy yy. Sarat 
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'Knmari Debi (1), Sarat Chandra Ded v- 


Dharani Mohan Roy (2). In our judgment; 
therefore, the Note to s. 24, Cess Act and 
r. 66in the Cess Manuel, cannot be held 
to be ulira vires end inoperative, es made 
by the Board of Revenue without jurisdic- 
tion. 

They are not in any way inconsistent with 
the definition of “cultivating rawati” as 
contained in s. 4, Cess Act, and the Courts 
below have rightly held thet re-valuation 
under the Cess Act could not be held to 
be illegal on the ground that it was made 
on the basis of Note tos. 24, Cess Act 
end r. 66 of the Cess Manual framed by 
the Board of Revenue, which were both in 
force at the time when the re-valuation in > 
question wes made. On the conclusion 
arrived at by us, as mentioned above, the 
decree of the Courts against which these 
appeals were directed are upheld, and the 
appeals are dismissed with costs. 


N. Appeals dismissed. 
(1) 15 CL J428; 14 Ind. Cas. 177. 

(2)'47 C L J 545; 113 Ind. Cas. 240; ATR 1928 
Cal. 508; 550 1305; 32 O W N 610. 





LAHORE HIGH COURT 
Oivil Revision Petition No. 328 of 1934 
December 9, 1935. ` 
~~ Bape, J. 
MUHAMMAD SADIQ AND ANOTHER 
PETITIONERS 
l VETSUS 
Musammat SAML-UL-NISA AND OTABRS 


-—RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 115— 
Order of restoration and order refusing to grant 
review of the same—Whether constitute ‘case’ within 
s. 115—Held, on facts that lower Court had no 
jurisdiction to go on with proceedings after abate- 

ment of appeal in High Court. Di 
Against a final decree for partition an appeal 
was filed in the High Court by one R. During the 
pendency ofthis appeal the appellant applied to the 
High Court praying that an injunction may be 
issued to the respondents restraining tnem frem 
making alienations or building on the portions 
allotted to the different co-sharers, as any such 
action might result in irreparable loss to the 
appellant. The prayer was granted in certain 
respects. R applied for demarcation of certain 
properties with a view to building thereon. and a 
Commissioner was appointed for the purpose. The 
respondent who had also made a similar Lapplication 
raised obiections and put in several applications 
thereon, A report was 
made by the Commissioner and after recording- evi- 
dence a date was fixed for arguments. But both 
absent, the application of R was 
dismissed in default-and the ‚proceedings - were 
consigned to the Record Rocm. R died in the meantime 
and the appeal abated. Subsequently the respondent 
applied for revival of the proceedings which werg 


1936 


restored to the file. An application for review of this 
order was also dismissed: 

Held, that the order of restoration and the order 
refusing review related to an application for 
restoration of proceedings dismissed in default 
and constitutad a case within the m2aning of s. 115, 
Civil Procedure Code. Piroj Shah v. Darib Shah 
(1), referred to. 

‘Held, also that the lower Court had no jurisdiction 
to go on with the proceedings after abatement of the 
appeal, 

C. Rev. P. of the order of the Senior 
Subordinate Judge, Delhi, dated April 8, 1934. 

Mr. Bhagwat Dayal, for the Petitioners. 

Messrs. M. C. Mahajan and Shamair 
Chand, for the Respondents. 

Judgment.—The material facts bearing 
on this petition for revision are as follows:— 

There was a final decree for partition of 
certain properties, from which an appeal 


was preferred to this Court by one Rahim, 


Bakhsh alias Abdul Wahab. During the 
pendency of this appeal, an application was 
made to this Court by the appellant praying 
that an injunction maybe issued to the respon- 
dents restraining them from making aliena- 
tions or building on the portions allotted to 
the different co-sharers, as any such action 
might result in irreparable loss to the appel- 
lant. Ths prayer was granted in certain 
respects and it was directed inter alia that 
if the parties wanted to make any new build- 
ings or alter the existing building, this 
should be done only with the permission of 
the trial Court and subject to such condi- 
tions as might be imposed by it (vide order 
of this Court dated February 3, 1927). 
Rahim Bakhsh applied on July 27, 193], 
for demarcation of certain properties with 
9, view to building thereon and a Commis- 
sioner was appointed for the purpose. 


Musammat Sami-ul-Nisa who had also made- 


a similar application raised objections and 
putin several applications but no orders 
were passed thereon. 

A report was made by the Commissioner 
and after recording evidence a date was 
fixed for arguments. But both parties being 
absent, the application of Rahim Bakhsh 
was dismissed in default and the proceed- 
ings were consigned to the Record Room on 
March 14, 1933. It appears that Rahim 
Bakhsh had died inthe meantime and the 
appeal in the High Court was also held to 
have abated as a result. 

On April 18, 1933, Musammat Sami-ul-Nisa 
applied for revival of the above proceedings. 
The present petitioners objected to the 
revivalof these proceedings, as Musammat 
Sami-ul-Nisa’s objections could not be heard 
when the original application of Rahim 
Bakhsh in-connection with which the objec- 
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tions had been raised had heen dismissed 
and even the appeal which gave risa to these 
proceedings had abated. The objection was 
overruled and the proceedings were restored 
to the file on November 8, 1933. An 
review of this order was 
dismissed on April 8, 1934. 

A preliminary objection was raised that 
the petitioners had only applied for revision 
of the order dated April 8, 1934, and that 
this order being interlocutory, the petition 
was not maintainable. Idonot think there 
is any force in this contention. A reference 
to the grounds for revision shows that both 
orders were sought to be attacked, viz, the 
order of restoration dated November 8, 1933, 
as wells the order refusing to granta 
review of the same and copies of both these 
orders were attached to the pstition for 
revision. These orders relate to an applica- 
tion for restoration of proceadings dismissed 
in default and appear toms to constitute a 
‘ease’ within the meaning of s. 115, Civil 
Procedure Code: ef Piroj Shak v. Darib 
Shah (1). 

On merits, | do not see how the lower 
Court can be held to have had any jurisdic- 
tion to revive these proceedings in the 
circumstances of the case. Musammai 
Sami-ul-Nisa’s application, which is sought 
to be revived by her, was only in the nature 
of objections to procesdings taken on the 
application of Rahim Bakhsh. When the 
latter was dismissed in default, there was no 
foundation left for these objections. The 
learned Counsel for the respondents urged 
that the petitioners had made some 
encroachments on the properties in question 
during these proceedings; but if they have 
done itis not in consequence of any action 
of the Court. For admittedity no order was 
passed by the Court on the points at issue. 
Ifthe petitioners have made any unlawful 
encroachment, the respondent can seek her 
remedy in Court. The petitioners’ Counsel’s 
contention that the learned Subordinate 
Judge had no jurisdiction at all to goon 
with these proceedings after the abatement 
ofthe appeal also appears to me to be 
correct. The order of the High Court dated 
February 3, 1927, in pursuance of walen the 
Court was acting, was intended to operate . 
only during the pendency of the appeal. 

I accept the petition with cosis and set 
aside the orders of the learned Subordinate 
Judge dated November 8, 1933, and April 8, 
1934, referred to above. 

N. Petition accepted. 


(1) 7 L 161; 95 Ind. Cas. 124; 8 Lah. L J 267; AIR 
1926-Lan 379 27P L R dal. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 830 of 1933 
December 9, 1935 


Hel ACK; J. 
NABENDRA KISHORE ROY-- 
PLAINTIFE—APPELLANT 
VETSUS 

KERAMAT ALI MUNSHI AND OTHERS-— 

i RESPONDENTS. 

Estates Partition Act (V of 1897), s. 81— 
Orderof partition oficer exercising powers of quasi 
judicial officer—Whether can be challenged by way 
of defence to suit for rent — Partition—Presumption 
as to regularity of proceedings and that notices under 
s. 81 were sent. 

An order passed by the partition officer while act- 
ing ander s. 8l, Estates Partition Act, exer- 
cising the powers of quasi judicial: officer cannot be 
challenged by way of defence to a suit for rent in 
the absence of the other parties to the partition. Such 
an order can only be challenged by a suit or pro- 
ceeding in which all the parties to the partition are 
parties. Chandra Chatterjee v. Kali Charan (1), fol- 
lowed. 

Where there: has been a partition of an estate, 
the presumption is that the proceedings were regular- 
ly taken and that the partition would not have been 
carried out unless the regular notices under s. 81, 
Estates Partition Act, had been served. 


‘CO. A. from’ the appellate decree of the 
Additional Sub-Judge, First Court, Noakhali, 
dated September 17, 1932. 

Mr. Bankim Chandra Banerjee, for the 
Appellant. 

‘Messrs. Nagendra Chandra Jhowdhury and 
Bireswar Chatterjee for Deputy Registrar, 
for the Respondents. : 

Judgment.—This- appeal has arisen out 
of a suit for recovery of arrears of rent 
on the basis of en estate partition. The 
suit was decreed: in pait in the iriel 
Court. The appeal to the lower Appellate 
Court was allowed :and the suit was dis- 
missed on the ground that no notices were 
served on the defendants at the time of 
the partition as required by s. 8l, cl. 3, 
Estates Partition Act. It appears that on 
an epplicetion for information the plaintiff 
was informed - that the notices issued under 
s. 8L had been destroyed and that neither 
at the trial Court nor at the Appellate 
Court did he produce certified capies of 
the order sheet showing that notices had 
actually been served. The trial -Court 
held that the search petition showing 
that notices- had been destroved raised a 
presumption of the service of notices which 
was -not rebutted nor denied. I am 
inclined to think that he was correct in 
this inasmuch-es the presumption is that 
the proceedings were regularly-taken and 
that the partition would no: bave been 
carried out unless the regular notices had 
been served. However since the learned 


NABENDRA KISHORE ROY, KERAMAT att (CAL) 


161 107 


Judge in the Court of Appeal below was 
not prepared to make this presumpticn, 
the plaintif offered to produce a certi- 
fied copy of the order sheet showing that 
notices hed been served. The learned 
Judge refused to allow the plaintiff time 
for this purpose. In this, I think, his 
discretion has not been wisely exercised, 


‘ for the plaintiff may have heen under the 


impression that the presumption would 
arise, that the due formalities had been 
observed and that no further proof of the 
service of notice would be required in the 
absence of any evidence that the notice 
had not been served. Certified copies of 
the partition orders have now been pro- 
duced and I think thet in the circum-. 
stances, I ougut to edmit them at this 
stage. They show that in fact the notices 
were duly served upon the defendants. 

The only point of law that is.raised in 
this Court is that inasmuch as the differ- 
ent defendants held different jamas under 
the plaintiff and his predecessors, the 
partition officer had no jurisdiction to 
pass the order allotting to the defendants 
this single jama under the plaintiff in 
lieu of the several jamas which they had 
held under the proprietors of the estate. 
The learned irial Court referred to the 
case of Chandra Chatterjee v. Kali Charan 
(1) and held that in this rent suit he 
wes n't in a prsition to give relief tothe 
defendants as regards the amalgamation 
of their jamas. In thet that cese it was 
held that the orders passed by the Deputy _ 
Collector while acting unders. 81, Estates 
Partition Act, exercising the powers of a 
quasi judicial officer cannot be challenged 
by way’ of defence to a suit for rent in 
the absense of ‘the other parties to the par- 
tition. In this case the other proprietors 
who were parties to the partition are not 
parties and in these circumstences the order 
alloting this jama to the plaintiff in the 
partition proceedings cannot be challenged. 
As held in that case, it cotld only be 
challenged by a suit or proceeding in which 
all the parties to the partition were par- 
ties. ; 

There were two other points raised in 
the Court of Appeal below and left unde- 
cided. One of these points referred to the 
claim for enhancement and the amount of 
enhancement allowed by the trial Court on 
behalf of the appellants. The other 
point was a point raised in the cross-appeal 
on behalf of the respondents that the trial 


a 29 G W N 221; 86Ind. Cas. 14; A IR 1925 Cal. 
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Court wes wrong in holding that his claim 
up to 1336 was barred under r. 2, O. IL 
Civil Procedure Code. The parties now agree 
to give up their claims on these two points 
in favour of each other. There is accor- 
dingly no necessity of referring the case 
back for the decision of these points. The 
trial Court's orders on these -points will 
be left undisturbed. The result is that the 
plaintiff is entitied to the rent which he 
claims to the extent allowed in the trial 
Court and the decree of that Court is re- 


stored. In view of the fact that this appeal: 


has been necessitated by the failure of the 
plaintiff to file the certified copies in due 
time, I make-no order as to costs in this 
appeal. 

N. Order accordingly. 





LAHORE HIGH COURT 
Second Civil Appeal No. 1815 of 1934 
November 28, 1935 
Tex CHAND AND DALIP SINGH, JJ. 
ABDUL GHANI—Praintire—APppBLLANT 


VETSUS 
MAULA BAKHSH AND otasrs—Drrenpants 


A ~- —RESPONDENTS < 

Limitation Act (IX of 1908), ss. 12, 5—~Application 
for copy — Demand for payment — Payment made 
under impression that it was for copies of decree and 
judgment-~Demand for copy of decree or copy of judg- 
ment being furnished—Decree not signed—Deposit not 
demanded for decree — Delay in filing appeal, if 
excusable — S.12, af applies — Applicant misled by 
action of officer of Court—S. 5, applicability of. 

Judgment in a case was pronounced by the trial 
Court un August 28, 1933, and on August 29, the appel- 
lant applied for copies of tne judgment and the decree. 
No deposit, as required by the rules, was made with 
this application nor was the application returned to 
tne applicant (as also required by the rules) endorsed 
with the amount necessary to be deposited by him. 
On September 1, 1933, Rs. '7-12-0 were paid by the ap- 
plicant. This sum was demanded from him and was 
therefore paid and he remained under the impression 
that this sum had been demanded for copies both of 
the judgment and tne decree, andwhen a copy of 
the judgment was furnished to him on September 
1, 1933, he thereafter repeatedly made demands for a 
copy of the deéres-sheet as well. He was told that 
the decree had not been signed and therefore no copy 
could be supplied. On September 19, 1933, annas ly, 
were deposited by him for the decree-sheet and, the 
decree having been signed on that date, a copy of the 
said decree was supplied to himon the same day. 
During this period, no sum was ever demanded from 
him as deposit for the decree-sheet. On October 16, 
1933, he filed the appeal : l 

Held, that the appellant was entitled to the time 
bətween August 29, 1933, and September 19 
1933, and the appeal was within time by reason of 
s. 12, Limitation Act. Baij Nath v. Gapu Ram (9), 
applied. 

Held, also that iffor any reason s. 12 was inap- 
plicable, the case was eminently fit for the applica- 
tion of s.5 of the Limitation Act. Due to the action 


- 
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of the Copying Department in . not following the 
rules prescribed, it may very well be urged on behali 
of the appellant thathe was misled into thinking 
that his period of limitation would exclude all the days 
fron August 29, till sptember 19, inasmuch 
as where a person has been misled by the action of 
the Court or any officer of the Court, s. 5 of the 
Limitation Act should be applied. 

S. ©. A. in forma paupzris, from a decree 
of the District Judge, Ambala at Simle, 
dated June 26, 1934, dismissing the appeal, 
as time-barred, from the decree of the 
Senior .Subordinate Judge, Simla, dated 
August 28, 1933. 


Mr. Maurice, for the Appellant. 
F Mr. Muhammad Monier, for the Respon- 
ents. 


Dalip Singh, J.—The facts necessary for 
the decision of this appeal are as follows:— 

Judgment was pronounced by the trial 
Court on August 28, 1933, and on August 29, 
the present appellant applied for copies of 
the judgment andthe decree. No deposit, 
as required by the rules, was made with this 
application nor was the application returned 
to the applicant (as also required by the 
rules) endorsed with the amount necessary 
to be deposited: by him. On September 1, 
1933, Rs. 7-12-0 were paid by the applicant. 
In his affidavit the present appellant states 
that this sum was demanded from him and 
was, therefore, p2id. He states in the 
affidavit that he remained under the impres- 
sion that this sum had been demanded for 
copies both of the judgment and the decree, 
and that when a copy of the judgment was 
furnished to him on September 1, 1933, he 
thereafter repeatedly made demands fora 
copy of the decree-sheet as well. He was 
toid that fhe decree had not been signed 
and, therefore, no copy could be supplied. 
On September 19, 1933, annas 12 were 
deposited by him for the decree-sheet and, 
the decree having been signed on that date, 
a copy ofthe said decree was supplied to 
him on the same day. During this psriod, 
the appellant states that no sum was ever 
demanded from him as deposit for the 
decree-sheet. 

On October 16, 1933, the present appellant 
put in an appeal before the. learned District 
Judge. Tne appeal was dismissed on the 
ground that the same was barred by limita- 
tion and that neither s. 12 of the Limitation 
Act was applicable nor was there any room 
for the application of s. 5. Accordingly the 
appellant has come in second appeal to this 
Court. 

The learned Counsel appearing for him 
has cited Bani Madhub Mitter v. Ka l; 
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Shankar Dass. (l) in which it was stated 


broadly that where an application had been. 


made before: the decree wes signed, the 
appellant was entitled es of right to a 
deduction of the time between the. actual 


delivery of the judgment and the date of the- 


signing of the decree. In Bechi v. Ahsan- 
ullah Khan (2) this ruling was differed from 
to.the extent thet it was held. in the latter 
ruling that limitation would begin to run 
from, the date of the judgment and not from 
the date of the signing of the decree. In 
agreement with the facts of the Calcutta 
High Court the Allahabad Full Bench also 
held that where an application had been 
made before the signing of the decree; the 
“appellant would be entitled es of right to 
the period which elapsed between the date 
of the application and the date of the sign- 


ing of the decree. It differed from the- 


Calcutta High Court in that it considered 
that the wording of the Calcutta High Court 
was too broad-end might include a case 
where applicetion had been made efter 
the. -decree had been signed. But on 
the point as it arises before us there is no 
essential difference between the Calcutta 
and the-Allahabad views. It is clear that if 
the-appellent is entitled to the time between 
August 29, 1933, and September 19, 1933, his 
appeal would be within time. The reply of 
the learned Counsel for the respondent is 
that though actually: an application had 
been put in to the Copying Department such 
application not having been accompanied 
by the deposit required under the rules 


should not be taken to be an application at - 


all. For this reliance is placed on a ruling 
reported as Jiwan v. Punjab National 
Bank (3) which refers to another ruling 
Mehr Ali Beg v. Sarwan. (4). The latter 
ruling is ə» Sing’e Bench ruling. On the 
other hand there is a ruling reported as 
Baij Nath v. Zapu Ram (5) a ruling by the 
same Division Bench ss decided Jiwan v. 
Punjab National Bank (3). In that csse, 
in which the judgment is a brief one, es far 
as-I em able to see, the facts were on all 
fours withthe present case. Cecpies of tke 
judgment end decree-sheet were applied for 
on January 3. From Jenuary 3, to 
January 13, copies could not be given es the 
Court had not prepared the decree-sheet. 
The estimated price was not paid till 
Jenuary 25, and the copies were’ reedy on 
D 13 C 104 (FE B). 

(2) 12 A 461; A.W N 1890, 149 (F-B.) 
(4) 35 P L R713. 
64 AIR 1935 Lah. 889 
537 P L R 235; 1 


$ ; 160 Ind. Cas. 897: 8 R L 630. 
97 (1) 


57 Ind. Cas. 181 (1); 8 RL 
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January 30. The learned Judges held that 
obviously the appellant was entitled to the 
time from January 3 to 13, and from 
even if the period between 
January 13 and 25 wes excluded. I would, 
therefore, hold thet the eppeal was within 
time by reason of s. 12 of the Indian Limita- 
ticn Act. 

Further, if for any reason s. 12 of the 
Limitation Act is inapplicable, I would still 
hold. that this is a case eminently fit for the 
application of s.5 of the Indian Limitation 
Act. Dueto the action of the Copying 
Department in not following the rules 
prescribed. I think it may very well be urged 


on behalf of the appellant that he was ;»- 


misled into thinking thet his period of 
limitstion would exclude all the days from 
August 29, till September 19. It is well 
settled that where a person. has heen misled 
by the action of the Court or-eny officer of 
the Courts. 5 ofthe Limitation. Act should 
be applied. ; 

I would, therefore, accept this appeal and 
remand the case t> the learned District Judge 
for disposal according to law. This bemg a 
pauper appeel, there is no court-fee stamp to ` 
be refunded: other costs will be ezsts in the 
cause. 


Tek Chand, J:—I agree. 
N. Appeal accepted. 





LAHORE HIGH COURT 
Civil Revision Petiticn No. 562 of 1935 and 
(formerly Civil Appeal No. 819 of 1935) 
July 24, 1935 
CURRIE, J. 
HARA SINGH—JUDGMENT-DEBTOR— 
PETITIONER 
VETSUS 
' LABH SINGH AND otanrs—OPrposits 
PARTIES 
Civil Prozedure Code (Act-V of 1908), 0. XXI, 
rr. 22, 90, 66—Alteration of r. 22 by Lahore High 
Court—Limitation for taking out execution—Order 
on, appeal against order dismissing objection under 
r. 90—Second: appeal, whether lies—Setting aside of 
execution sale—Absence of notice under r. 66; 
whether good ground—Sale held before expiry of 
30. days—Sale, when nullity —— No mention of 
encumbrance in. sale —W hether substantial loss to 
judgment-debtor. 
By Notification No. 125 of April 7, 1932; O. XXI, 
r. 22, has been altered by the Lahore High Court 
extending the period of limitation in which execution 
must be taken out from one year to two years. 
_No.second appeal lies - from an order passed on: 
appeal against an order dismissing an objection 
under O. XXI, r, 90, Civil Procedure Code. Jaggon 
Nath v. Daud (1), followed. 
The fact. that no notice had. been issued under the. 
provisions of O. XXI, r. 66, though a material 
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Srregularity, does not of itself vitiate the sale. 
Kanhaya Lal v. Megh Raj (2), relied on, . 

The fact that the sale was held before the period 
of 30 days had elarsed, though a material inegularity, 
its effect is not to make the sale anullity without 
proof of substantial injury thereby to the judgment- 
debtor. Tasadduk Rasul Khan v. Ahmed Hussain 
(3), followed. 

That the land had been sold without mentioning 
encumbrances on ib is a gcod ground for an 
objection being raised by the auction-purchaser, but 
it cannot be held to have caused substantial loss to 
the judgment-debtors. er: 

C. Revn. P. from the order of the District 
Judge, Rewalpindi, dated Merch 1, 1935. 

Mr. Madan Lal Sethi, for Mr. Jai Gopal 
Sethi, for the Petitioner. 

Mr. Indar Dev for Mr. Saifuddin Kitch loo, 
for the-Opposite Perties. 

Order.—On. May 19, 1932, Tulsi Das, ob- 
tained a decree for Rs. 


was transferred to Rawalpindi for execution 


on July 3,71933, and certain lands were- 


attached on July 21, 1933. Notice of sale 
was affixed on-July 22, 1934, end the auc- 
tion took place on July 31, 1934. The total 
amount in execution wes Rs. 1,7784-0 and 
the amount reelised by the sale of the land 
was Rs. 2.550. Both the judgment-debtors 
putin sep3rate objections which were dis- 
missed. Hara Singh. eppealed and his ap- 
peal was dismissed by the learned District 
Judge, Rawalpindi. Against that order 
the presenl appeal has been preferred. No 
second appeal lies, as was he'd in Jagan 
Nath v. Daud (1). The appeal hes accord- 
ingly been treated as a revision. 

Mr. Sethi for the petitioner has urged 
that his client received no notice under 
O. ANI, x. 22, Civil Procedure Code, but 
he is apparently unaware of the alteration 
in that rule extending the period in which 
execution must be taken. out from one year 
to two years. This came into effect under 
Notifiecztion No. 125 dated April 7, 1932. The 
first ground therefore has no force. 

It was next argued that no notice had 
been issued under the provisicns of 0. XXI, 
r..66 ; but that, as was beld by Jai Lal, J. 
in Kanhya Lal v. Megh Raj (2), though a 
material irregularity , does not of ‘itself viti- 
ate the sale. The next point taken was that 
the actual. auction was not held on the parti- 
cular fields, but at the village. The objec- 
tion seems tome tohave no force. It was 
next. argued thet more land had been sold 
than it was necessary, and it was suggested 
that each.plot should haye been sold sepa- 
rately. As remarked by the learned District 
A 1923 Lah. 592; 75 Ind. Cas. 103; 4 L 


(2) ALR 1927 Lan, 84; 99 Ind. Cas. 515. 
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Judge this would merely lead to unnecessary 
complications end efford further scope for 


‘objections. 


Another point raised was that the sale wag 
held before the period of 3) days had elaps- 
ed, but it was held by their Lordships of the 
Privy Councilin Tasadduk Rasul Khan v. 
Ahmed Hussain (3), that though this was a 
material irregularity, its effect was not to 
make the sale a nullity without proof of sub- 


`- stanial injury thereby to the judgment- 


debtor. It was next argued that the land 
had been sold without mentioning encum- 
brances on it. This might be a gocd ground 
for an objection. being raised-by the euction- 
purchaser, but in my opinion it cannot be 
held.to have caused substantial less to the 
judgment-debtors. . 

The real question is. whether, though there 
were undoubtedly material irregularities in 
the conduct of the proceedings, the irregu- 
lavities resulted in causing substantial loss 
to the judgment-debtors. Poth the Courts 
below have heid that no such substantial loss 
h.s been established, and Iam not prepared 
to interfere with that finding in revision. I 
therefore dismiss the petition, but in the cir- 
cumstances of the case leave the parties to 
bear their own casts, 

D. Peiition dismissed. 
et C 66; 201 A 176; 6 Sar 321; 17 Ind. Jur. 534 





MADRAS HIGH COURT 
Criminal Revision Case No. 649 of 1935 
(Criminal Revision Petition No. 600 of 1935) 
November 21, 1935 
KING, J. 

SIVA. BUSHANA MUODALIAR-~Accusgp — 
PETITIONER 
VETSUS 
Tun PRESIDENT, PANCHAYET BOARD, 
TIRUVALLUR—CompLaInant—RESPONDENT 

Madras Local Boards Act (XIV of 1920), Sch. VII, 
cls. (p), (q)—Printing press entirely worked by hand, 
yaad requires license — ‘Mochinery’, meaning 
of. 

A printing press which is entirely worked by 
hand is not ‘machinery’ and does not require a 
license under the Madras Local Boards Act. The 
running of such a press cannot besaidto he 
‘dangerous to human life’ and therefore cl. (g) of 
Sch. VII of the said Act, is also not applicable to such 
apress. Alampeth Krishnan v. Municipal Prosecu- 
tor, Cunnanore Municipality Q) and Municipal 
Council, Cunnanore v. Anandan (2), applied. 

Cr. Petition under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the 
order of the Court of the First Class ` 
Bench of Magistrates, Tiruvallur, in B. C. 
No. 258 of 1935. 
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Mr. K. R. Venkatrama Sarma, 
Respondent. oes 

Tne Public Prosecutor, for the Crown. 

‘Order.—lt seems to me that the principle 
of the ruling reported in Alampeth Krish- 
nan v. Municipal Prusecutor, Cunnanore 
Municipality, 92 Ind. Cas. 873 (1) and 
Municipal Council, Cunnanore v. Anandam 
(2) where it is held that the hand looms 
are not ‘machinery’ requiring the issue of 
a” license can easily be extended to the 
present case where there is a printing 
press worked entirely by hand. Clause (p) 
of Schedule VIL of the Madras Local Board's 
Act therefore will not apply. It is argued 
thet clause (q) applies as the running of 
this printing press is ‘dangerous to.human 
life’. Such 2 contention seems to me an 
absurd exaggeration. Clause (q) also does 
not. apply. This petition is, therefore, 
allowed, and as the Local Board had in my 
opinion no authority to demand any heenss 
fee from the petitioner, the order requiring 
him to pay it is set aside. 


for the 


A. Order set aside. 

(1) 92 Ind. Cas. 873; 23 L W413, 27 Cr. L J 361; A 
IR 1926 Mad. 430; (1926) M W N 468. 

(2) 51 M 601; 108 Ind. Gas. 710; 54 M LJ 454; 27 L 
W 728; AIR 1928 Mad. 683, 





LAHORE HIGH COURT 
Miscellaneous Appzal No. 2191 of 1934 
October 10, 1935 

Agga HAIDAR, Je. 
=- ANANT RAM—PLAINTIFF—APPELLANT 
versus 
RAM SARAN DAS AND OTAGRS—DEFENDANTS 
— RESPONDENTS 


Appeal—Dismissal for default—Notice sent to 
Counsel and party — Counsel noting inability to be 


present—~Dismissal without waiting for service of. 


notice on party—Propriety of—Appeal, if should be 
restored. 
When a Judge takes it upon himself to give notice 
of the hearing not only to the Counsel but also to the 
pirty, he ought to, in ordinary fairness, wait until the 
notice wasduly ssrved upon the party, especially in 
view of the fact that bis Counsel had noted onthe 
notice issued to him that he ‘ was engaged only to 
arguethe appeal at a particular place, Under the 
circumstances the Judge ought not tc take the drastic 
step of dismissing the appeal for default and should 
restore the appeal. | Mr 
Mise. A. from an order of the District 
Judge, Gujranwala, dated August 13, 1934. 
Mr. V. N. Sethi, for the Appellant. 
. Mr. Shamair Chand, for :the Respon- 
dents. — z 
_ Judgment.—An appeal before. the learn- 
ed District Judge of Gujranwala, was dis- 
missed for default under O. XLI, x. 17, 
Civil Procedure Code, on June 28, 1934. An 
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application was made by the appellant for ; 
the restoration of his appeal, but that ap- 
plication was dismissed on August 13, 1934. 
The plaintiff has filed an appeal to this 
Court from the order of August 13, 1934. 
The District Judge of Gujranwala does his 


appellate work mostly at the headquarters 


at Gujranwala but sometimes he goes to 
Gujrat to hear appeals. There were several 
postponemsents of ths appeal in question and 
an order was made on February 10, 1934, 
fixing June 28, 1934, for the hearing of the 
appeal by the District Judge at Gujrat and 
the. parties and their Counsel were to be 
informed. On June 16, 1934, there was 
enother order that the appeal would be 
heard on June 28, 1934, not at Gujrat but at 
Gujranwala and the parties and their Coun- 
sel’ were to be informed by means of notices. 
By virtue of this order d notice was issued 
to Mr. Her Gops!, Bar.-at-law of Gujrat, 
Counsel for the app2'lant, whereby he was 
informed that he- shoud appear on June 
28, 1934, at Gujranwale for arguing the 
appeal. There is an endorsement on this 
notice by the Counsel in these words: “I 
am engaged only for Sadr Gujrat, dated 
June 23, 1934.” A similar notice was issued 
on the same date to th2 appellant Anant 
Ram and he was also directed to appear at 
Gujranwala on June 28, 1931, when argu- 
ments were to be heard. The process- 
server made a report that Anant Ram was 
not to be found at his house, as he had 
gone to Jamma and Kasamir on some 
busines3 end thet it was not definitely 
known when he would come back and, 
therefore, service could not be effected upon 
him. The notice was eccordingly returned. 
unserved to the Court. This was also on 
June 23,193!. On the date of hearing the 
appellant was not present either personally 
or through Counsel and as already stated, 
the appeal was dismissed for default. 

In dealing with the application for res- 
toration the learned District Judge com- 
pletely: lost sight of ths fact that a notice had 
been issued on June 18, 1934, not only to 
the Counsel but to the appellant also and 
that that notice had been returned unserved 
as the party could not be found. Hehas 
disposed of the application for restoration 
Solely on the ground that, because appel- 
lent’s Counsel had been’ informed and had 
not put in appearance, the order of dismis- 
sal was justified and the appeal could not 
Be restored. In my opinion, when the 
District Judge took it upon himself to give 
notice of the hearing not only to the Counsel 
but also to the party, he ought to have, in 
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ordinary fairness, waited until the notice 


was duly served upon_ the party, especially. 


in view of the fact that his Counsel had 
noted on the nolice issued to him that he 
was engaged only to argue the appeal at 
Gujrat. Under the circumstances detailed 
above, the learned Judge ought not to have 
taken the drastic step of dismissing the 
appeal for default and should have restored 
the appeal on the application of the appel- 
lant. After all, the client had done all that 
he could be reasonably expected to do and 
if his Counsel refused to appear on his 
behalf, at least he should have been given 
an opportunity of being heard after notice 
had been duly served upon him. I there- 
fore allow the appeal, set aside the order 
of the District Judge refusing to restore the 
case and remand the case to the Court cf 
the District Judge to re-admit the appeal 


and to dispose of it according tolaw. I 
make no order as to costs. 
ON: Appeal allowed. 


Mm aama aaan 


MADRAS HIGH COURT 
Civil Revision Petition No. 1297 of 1931 

October 18, 1935 
VARADACHARIAR, J. 

RANGACHARIAR AND OTHERS—PLAINTIFFS 
—~-PETITIONERS 

versus 
J. RENGASAWMY AY YANGAR AND OT.IERS 


—DEFENDANTS+—RESsPONDENTS 

Civil Procedure Code (Act V of 1908), s. 11—Judg- 
ment passed during pendency of appeal or revisioni 
whether can be res judicata. 

A judgment coming into existence during the 
pendency of proceedings by way of appeal or revi- 
sion may operate as res judicata in a proper case 
if itis allowed to become final. Mariam Nissa Bibi 
v. Jorjnab Bibi (1), followed. Panshanadı Velan v. 
Vaithinatha Sastrial (2), explained, 


C. Rev. P. under s. 25 of Act IX of 1887 
and s. 107 of the Government of India 
Act praying the High Court to revise the 
decree of the Court of the District Munsif 
of Arniin O. 8. No. 279 of 1927. 

Mr. O. P. Venkataraghavachariar, for the 
Petitioner. 

Mr. A.C. Sampath Ayyangar, for the Re- 
spondents. 

_ Judgment.—The only question of lew 
arising in the case is the plea of res judicata 
raised on the strength of the compromise 
decree in O. S. No. 534 of 1930 on the file of 
“the District Munsif's Court of Tiravatti- 
puram. That was a representative suit 
and the decree therein establishes the title 
of the nanja ayacut dams tc the Vizhal 
in the suit tank. The District Munsif dis- 
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missed the present suit on a finding under 
Issues Nos. 1 and 4 against that title. On 
behalf of the petitioners ib hes been con- 
tended thet asthe decree in O. S. No. 534 
of 1930 has becom? final, 1b conslilutes the 
question of title, res judicata, even for the 
purpose of this Civil Revision Petition, 
though that decree was given only after the 
decision of this suitin the trial Court. The 
balance of authority is in favour of up- 
holding the plea of res judicata. Sez 
Mariam Nissa Bibi v. Jorjnab Bibi (1). 
Though the Full Bench decision in Pancha- 
nada Velan v. Vatininatha Sastrial (2), 
approves of the case in Abdul Majid v. 
Jew Narain Matto (3), the reasoning relates 
only to judgments in suits tried together, 
and there is nothing in the observations of 
the Full Bench to exclude from the opera- 
tion of the rule of 2s judicata, judgmenis 
coming into existence during the pendency 
of proceedings by way of appeal or revi- 
sion, if such judgments are allowed to 
become final. The findings of the First 
Court on the Ist issue end the 4th issue 
are eccordingly seb eside and that Court is 
directed to record a finding on those issues 
in accordance with the decree in O. S. 
No. 531 of 1930 referred to above. The 
decree of the lower Court 13 seb aside and 
the case sent back for disposxl after degl- 
ing with Issues Nos. 2 and 5. In the cir- 
cumstances, I make no order es to the costs 
of this Civil Revision Petilicn. 


A. 

(1) 330 1101 at pp. 1198, LL16 and LIL7, 
(2) 29 M 333. S 

(3) 16 C 233. 
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LAHORE HIGH COURT 
Civil Revision Petition No. 534 of 1935 
December 17, 1935 
Jat Lau, J. 
Musanmat KALA WATI—ORTITIONER 
VETSUS 
Musammat SURLA. AND OTIERS— 


i RESPONDENTS 

Succession Act (XXXIX of 1925), Part VII —Noti- 
fication by Lahore High Court No. 499, Gaz. XXI, C-3 
issued on September 19, 1932—Hffect of—Held, that 
the Senior Subordinate J udge of Delhi had power to 
entertain application under Part VII. 

Held, that the Senior Subordinate Judge of 
‘Delhi had power to entertain an application under 
Part VIL of the Saccession Act of 1925 hy 
virtue of the notification issued by the High Court 
in September 1932 and that it was immaterial, after 
the repeal of Act XIX of 1811, whether some ‘of the 
provisions of the pr esent Succession Act were 
contained in another Act prior to the passing of the 
Bones Courts Act to which s. 30 ofthat Act “did: not 
apply. 
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C. Rey. P; from an order of the Senior 
ee Judge, Delhi, dated July 9, 
Mr. Bhagwat Dayal, for the Petitioner. 

Mr. Dev Raj Sawhn2zy, for the Respon- 
dents. 

Judgment.—An application was made to 
the Senior Subordinate Judge of Delhi by 
the petitioner under s. 192 of the Indian 
Succession Act of 1925. An objection was 
taken that the application did not lie to the 
Court of the Senior Subordinate Judge. but 
to that of the District Judge and this objec- 
tion has prevailed with the learned Senior 
Subordinate Judge. 

Section 192 is the first section of Part VI, 
of the Indian Succession Act of 1925. Part 
VIL substantially reproduces the provisions 
of the Succession (Property Protection) Act, 
XIX of 1841, under which action could be 


taken only by the District Judge. The. 


Indian Succession. Act of 1925 which has now 
replaced the Succession Act (Act XAT of 
1865) contains substentially the provisions 
which were contained in several other Acis, 
as for instance, the Parsi Intestate Succes- 
sion Act, Hindu Wills Act, Married Women's 
Property Act, Probate and Administration 
Act, Succession Certificate Act, ete. In the 
Indien Succession Act, X XT of 1865, except 
where powers were conferred upon District 
Delegates, it was provided that the* District 
Judge shall be the Court competent to. pass 
orders under that Act, and similar provi- 
gions are contained in the Indien Succession 
Act of 1925. Therefore, so far as the 
Indian Succession Act alone stands, the 
District Judge alone has jurisdiction to 
entertain proceedings. under it. But by 
s. 30 of the Punjab Courts Act it has been 
provided that the High Court may by 
general or special order authorise any Sub- 
ordinate Judge to take cognizance of or 
eny District Judge to transfer to a Sub- 
ordinate Judge- under his control.any of the 
proceedings, inter alia, under the Indian 
Succession Act of 1865 and the Probate 
end Administration Act of 1881 which can- 
not be disposed of by District Delegates. In 
pursuance of these powers the High Court 
had directed the Senior Subordinate Judge 
of Delhi to take cognizance of proceedings 
under the Indian Succession Act 1865 and 
the Probate and Administration Act. After 
the Indian Succession Act of 1925 was 
passed, a fresh notification No. 499 Gaz. 
X XI, C. 3, was issued by the High Court on 
September 19, 1932, by virtue of which power 
was conferred by the High Court on the 
Senior Subordinate Judge of Delhi to take 
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cognizance of proceedings under the Indian 
Succession Act of 1925. l A 

The Senior Subordinate Judge of Delhi 
hes held that this notification did not and 
could not cover proceedings under Part VII 
of the Indian Succession Act. According 
to. the contention. of the learned Counsel for 
the respondents the High Court has no 
power to issue such a notification. He 
contends that under s..30 power is given to 
the High Court only with respect to the 
two Acts, Indian Succession. Act XXI of 
1865 and the Probate and Administration 
Act of 1881 and that as at the time when 
the Punjab Courts Act wes enacted, there 
was: a separate Act, XIX of 184], in respect- 
of which such power had not been conferred 
on the High Court by s..30 of the Punjab 
© .urts Act, to. empower any Subordinate 
Judge to tuke proceedings under that Act, 
therefore, the notification in question can- 
not be deemed to confer power on the Senior 
Subordinate Judge of Delhi to hear cases 
which were originally governed by Act XTX 
of 1841. Section 8 of the, General Clauses 
Act X of 1897, however, is clear on this 
point. It provides, inter alia, where any 
Act of the Governor-General in Council 
made after the commencement of this Act 
(General Clauses Act) repeals and re-eDacts 
with or without modification any provision 
ofaformer enactment, then references in 
any other enactment or in any instrument to 
the provision so repsaled shall, unless a 
different intention app2ars, be construed as 
references to the provisions so re-enacted. 

It is conceded by the learned Counsel. 
that the notification now issued by this Court 
relating to the Senior Subordinate Judge of 
Delhi would have covered all the provisions 
of the Indian Succession Act but for the. 
fact that Part VIT originally existed in the 
form of an Act, and as no power was con- 
ferred upon.the High Court in respect of 
that Act, therefore it must be deemed that 
it does not exist with regard to Part VIL 
Butas I have already stated .the General 
Clauses Act applies to the Indian Succes- 
sion Act of 1925 an Act which has repealed 
and re-enacted, the Succession Act of 1865 
with some modifications, which include the 
provisions which previously existed in Act 
XIX of 1841. Section 392 of the Indian Succes- 
sion Act of 1925 expressly repeals the Indian 
Succession Act of 1865 and Act XLX of 1841. 
Therefore, any reference in any other en- 
actment to the Indian Succession Act of 
1885. must be construed as reference to the 
whole of the Indian Succession Act includ- 
ing Part VU. It. is immaterial, after the 
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repeal of Act XIX of 1841, whether some 
of the provisions of the present Indien 
Succession Act were contained in enother 
Act prior to the passing of the Punjab 
Courts Act to which s. 30 of that Act did 
not apply. 

In my opinion, therefore, the Senior Sub- 
ordinate Judge had power to entertain an 
application under Part VIL of the Indian 
Succession Act of 1925 by virtue of the 
notification issued by this Court in Septem- 
ber, 1935. 

J. accept this petition and setting aside the 
order of the Senior Subordinate . Judge re- 
turning the application to the petitioner for 
presentation to the District Judge, send the 
case back to him with direction to proceed 
with the application in accordance with law. 
The costs of this petition shall be paid by 
the respondents. 

N. Petiiiun accepted. 


Meera aee 


RANGOON HIGH COURT 
First Civil Appeal No. 151 of 1934 
MossLY AND DUNKLEY, Jd. 

M. S. CHETTY AR FIRM—APPELLANT 

l VETSUS 

KALIAMMA AND OTHERS—RESPONDENTS. 

Transfer of Property Act (IV of 1882), as amended 
by Act (XX of 1929), ss. 92, 41—S. 92 as amended, 
whether retrospective—Estoppel—Hvidence Aet (I of 
1872), s. 115—Parties ignorant of their rights, ac- 
guiescing in acts of others—Estoppe!,if can arise 
from ignorance of law regarding rights--S. 115, 
whether dispenses with purchaser's duty of reasonable 
inquiry—Expression “reasonable care’ in s. 41— 
Interpretation of—Aciual notice of property affected 
without turning away from facts—Doctrine of con- 
structive notice, if applicable. ; 
. Section: 92, Transfer of Property Act, as now 
amended is not retrospective. Ko Po Kunv. C.A. 
M.A. L. Firm (4), referred to, 

Where a person who is ignorant of his ight 
acquiesces in the acts of others witn regard to the 
rights of the property belonging to him, such ac- 
quiescence cannot be taken as estoppel, because no 
estoppel can arise from ignorance ot law regarding 
rights, Ma Ma Gyi v.U Chit Pe (1) and Gurulinga- 
swami v. Ramolakshamma (2), followed, 

Apart from s. 41, Transfer of Property Act, the 
Evidence Act affords no definition of estoppel to 
dispense with the necessity of the purchaser making 
a reasonable inquiry. Venkatarama Ayyar v. Ven- 
katarama Aiyar (3), relied on. 

The expression “reasonable care” in s. 41, Transfer 
of: Property Act, bas been interpreted as meaning 
such care as an ordinary man of business or a 
person of ordinary prudence would take, and itis 
not enough to assert generally that inquiries should 
be made, or that a prudeht man- should have made 
further inquiries, but some specific circumstances 
should. be pointed out as the starting’ point of an 
jnquiry which might be expected to lead -to some 
yesult the party charged must, nave notice. not of 
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a fact or instrument which in truth related to tha 
subject in dispute without his knowing that such 
is the case, but that he had actual notic2 that it 
did so relate. There must be actual notice that ths 
property is in some way affectel, and no fraudulent 
turning away from the knowledge of facts which 
res gestae would suggest to a prudent mind. It 
mere want of caution, as distinguished from wilful 
blindness, is all that can be imputed to the pur- 
chaser, then the doctrine of constructive notice will 
not apply. Macnell & Co. v. Saroda Sundari Debt 
(6), referred to. 

Ir’. ©. A. against the decree of the District 
Court, Thaton, in C. R. Suit No. 2 of 1934. 

Mr. E. Hay, for the Appellant. 

Mr. Anklesaria, for the Respondents. 

Mosely, J—The eppellent M. S. Chei- 
tyar firm obtained a mortgage decree for 
Rs. 5,000 principal and interest and costs 
amounting in all to Rs. 7,171-5-0 against 
respondent No. 3, Ð. Veerappa Serva. 
Three months after that decree respon- 
dent No. 1 Kaliamma, the daughter, and 
respondent No. 2 Karapaya Servai, the son 
of Veerappa, sued their father, the M. S. 
Firm and the Receiver eppointed in the 
mortgage suit to collect tne rents for a 
declaration that the land belongs to them, 
and that the Chettyar Firm hed no right to 
sell it in execution of its mortgage decree, 
and they also sued for possession and 
mesne profits. The lower Court founded 
that the land in question, some 62°84 acres, 
was the property of Kaliammsa, as it had 
‘been the sividhan property of he mother 
Kamachi, and she was, therefore, Kama- 
chi’s sole heir. The grounds of appeal 
that have been argued are that Kaliamma 
was estopped by her conduct from pro- 
secuting this claim, that she was also estop- 
ped by the provisions of s. 41, Transter 
of Property Act, as she had allowed her 
father to be the ostensible owner of the 
property and deal with it es such, and 
that in any case the Chettyar firm was 
entitled to the beneiit of subrogation as 
the money advanced by it had been used 
for the purpose of redeeming prior mort- 
gages on this land. 


The registered mortgage in suit was exe- 


ecuted by Veerappa ondune 10,1929. It 


was attested by his son, the plaintiff Kara- 
paya. The plaint recites that after Kame- 
chi's death about seven years ago, i. €s at 


the end of 1926 or the beginning of 1927, 
the father Veerappa came into possession 


of the lend and mortgaged it without the 
plaintiff's knowledge. Paragraph 2 of the 
plaint says that Kamachi left the plaintifs 
‘er either of. them as her sole heirs. At 
the time of filing plaint the plaintif 
Kaliamma was in ignorance whether she, 
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mother’s heirs, and her case was that her 
father entered into possession of the land 
after her mother’s death. Veerappa in his 
written steatement pleaded that the M. 5, 
Chettyar firm knew well that the land was 
the separate property of Kamachi, and that 
in fact the deed by which the land was 
‘brought in her name was given to it before 
the mortgage was made. He said that both 
M.S. Chettyar firm and he himself thought 
at the time that he was the sole heir to 
his wife and had the right io mortgage 
the property. In M. 8. Chettyar’s written 
‘Statement he said that Veerappa had 
bought the land benami in the’ name of 
Kemachi, and had been in possession since 
that time es the owner. He pleaded that 
Veerappa had mortgaged’ the lend with 
the knowledge of the plaintiffs, who were 
estopped from denying Veerappa's title 

aud the validity of the mortgage. He also 
leaded that the plaintiffs and Veerepp3 
and Kemechi constituted e joint’ Hindu 
family of which Veereppé was the karia 
or manager. Issues were framed as to whe- 
ther the land wes the scridhan or separate 
‘property of Kemecni or whether Vecrapps 
‘was the real owner ivhether the plaintiffs 
were the sole heirs of Kem>chi, whether 
they were estopped as pleaded, and whe- 
ther Veerappa2 was the manager of a Hindu 
joint family as pleaded. 

The learned Additional District Judge 
found that the property was the stridhan 
‘of Kamachi end that Kaliamms was her 
sole heir. It was held that Veerappa had 
‘been the karta of the family which was a 
joint Hindu one, but Kaliamma had married 
before Kamachi’s death and had ceased to 
‘be a member of the family, though she 
and her husband had continued to live with 
her father. The property in question had 
‘been a gift from Kamachi's mother to 
Kamachi, and so was stridhan property. It 
was found that {here was nothing to show 
that there had been any benami transaction 
es alleged. It was said that the fact that 
Veerappa: had redeemed the land from a 
previous mortgagee, the N. P. S. P. firm, 
was relied on, but this had been |. after 
Kamachi’s death, end no adverse presump- 
tion could be drawn against .Kamachi’s 
children. The question of estoppel seerns 
to. have been slightly argued, and was 
‘riefy «discussed by the Judge. He said 
that: Kaliamma, did not attest the mort- 
gage.in question, and could not be estop- 
ped. The M. S. firm had in their possession 
P the time of the mortgage a salo deed 
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by which Kamachi had bought the land. 
The fact that they relieved Veerappa to be 
the heir wasna excuse, for ignorance of 
the lew could not be pleaded. "This ¢ appeal 
hes been argued in this Court again asif 
the appellant's defence (as well as Veerap- 
pas) was that M. S. Chettyar believed 
Veerapps to be the heir of his wife. I do not 
find anything to that effect in the evidence, 
though it seems .to have been raised as 
an alternative plea in.ergument in the lower 
Court. 

The lend in‘suit- was bought by Kamachi 
for Rs. 7,000 on April Il, "1923: vide the 
sale deed Ex. A, which had baen filed by 
the M.S. Chettyar firm in their mortgage 
suit. After Kamachi’s death Veerapp3: got 
the revenue surveyor to mutate the lend to 
his name on December 17, 1926 (Ex. 19): 
Kamachi must have died somewhere. bet- 
ween November 26, 1926, the dats Wi the 
last lon which she took from N. P.S. P. 
firm, end December 17, 1926, the da ree of 
the mutation, probably early in 1926. It 
is not now contended in argument that the 
land in question was not the siridhan 
property cf Kamseni. (H:s Lordship then 
gave the history of the property as to how 
it became Kamachi's sirrdhan and found 
that it was siridhan property of Kamachi 
and proceeded). The -ques‘ion .is whether 
Kaliammsa is estopped on the evidence. It 
is clear that she allowed her father to have 
the land mutated to his name, to take the 
profits of it, to redeein Kamachi’s mortgage 
on it, and to pay. of Kamachi’s debts. 
There is nothing to show that she knew 
of the mortgage in suit. Had- -she been 
ignorant of her rights, which is .what the 
appellant argues, the fact that she made no 
claim and acquiesced in her father’s ace- 
tions would not itself estop her, as no 
estoppel can arise from ignorance of the 
law Ma Ma Gui v. U Chit Pe (1) which 
quotes Gurulingaswami v. Ramalakshamma 
(2). But even if she knew her rights I 
do nxt ses how any question of estoppel 
pər se under s. 115, Evidence Act can be 
argued in this case. Section 115, Evidence 


Act, is as follows : 

“When “one person has, by his declaration, act 
or omission, inteationally caused or permitted an- 
other person to believe a thing to ba trus and to 
act upon such belief neither he nor his represen- 
tative shall be allowed’ in any suit or proceeding 
between himself and such person or his represen- 
tive to deny the truth of that thing.” 

There is no question here of Keliamma 


inducing the Chettyar to believe that 
D 5 Bur, LJ 56; 95Ind, Cas. 879; A I R 122p 


g. 131. 
@ 18 M53 4M L J 237, | 
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ker father was the owner of the property 
except by acquiescence in her father’s con- 
duct. Her father’s previous conduct with 


respect to this property was not conduct. 


towards the M. 8. Chettyar firm but to- 
wards the N. P. S. P. firm. As regards the 
M.S. Chettyar firm all that can be said 
is that she had previously allowed her 
father to put the property in his name 
and to redeemit from the N. P. S. P. firm. 
That aspect of estoppel is dealt with bya 
special provision of law, s. 41, Transfer of 
Property Act, which enacts as follows : 
“Where with the consent, express or implied, 
of the persons interested in immovable property, 
a person, is the ostensible owner of such property 
and transfers the same for consideration, the trans- 
fer shall not be voidable on the ground that the 
transferor was not authorised to make it; provid- 
ed that the transferee, after taking reasonable 
care to ascertain that the transferor had power to 
make the transfer, has acted in good faith.” 


. As was remarked in Venkatarama Aiyyar 
v. Venkatarama Aiyyar, 50 Ind. Cas. 969 
(3) at p. 971* apart from s. 41, Transfer 
of Property Act, the Evidence Act affords 
no definition of estoppel to dispense with 
the necessity of the purchaser making a 
reasonab'e inquiry. As for the plea of 
subrogation, that may be briefly dismiss- 
ed. It has been held by this Court that 
-g. 92, Transfer of Property Act, as now 
amended is not retrospective, Ko Po Kun v, 
C. A. M.A. L. Firm (4) per contra Tota Ram 
v. Ram Lal (5), but no plea of subroga- 
tion can arise here. The defendant-ap- 
pellant cannot claim that this mortgage 
money went to pay off previous mortgages, 
It istrue that Kaliamma and Karapaya 
had deposited the title deeds, but an 
equitable mortgage could not be made 
in Kywegyan, and the title deeds could not 
be security for the loans on promissory 
notes made tothem. No doubt Veerappa 
“had redeemed the mortgage previously 
made by Kamachi to the N. P.S. P. firm, 
‘and Veerappa, had he been the defendant 
against whom relief was claimed, would 
have had a claim for subrogation on the 
basis of decisions under the old Act, (there 
being no registered instrument as required 
by the amended Act). But it cannot be 
said that the land carries this equity of 
subrogation with it for the benefit of Veerap- 
pas subsequent moitgagees, and the claim 
is consistent of course with the defence 
(3) 50 Ind. Cas. 969; A I R 1919 Mad. 50; 9 L W 
318; (1919) M W N 180. 
(4) 10 R 465; 140 Ind. Cas. 156; A I R 1932 Rang. 
_ 197; Ind. Ral. (1932) Rang. 219. 


(5) A IR 1932 All. 489; 139 Ind. Cas, 107; 54 A. 897; 
(1932) A L J 627; Ind. Rul. (1932) All. 524 (F. B). 


~ - *Page of 50 Ind. Cas.—[Hd.] ; 
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that Veerappa redeemed his own property. 


The sole question in the case is one lying 
under the provisions of e. 41, Transfer of 
Property Act. Thereisno doubt thet the 
plaintiff had allowed her father to be the 
ostensible owner of this property end to 
transfer the came. The question is whe- 
ther the transferee, the M. S. firm, took 
reasonable care to ascertain that the trans- 
feror had power to make the transfer. Jn 
this ccnnection the learned Advccate for 
the eppellent quotes Macnell & Co. v. 
Saroda Sundari Debi (6). The expression 
“reasonable care” in the section has been 
interpreted. eS meaning such care «és 
an ordinary manof business ora person 
of ordinary prudence would take, end it 
is not enough to assert generally thet in- 
quiries should be made, or thet a prudent 
man should have made further inquiries, 
but some specific circumstances should be 
pointed out as the starting point of en in- 
quiry which might be expected to lead to 
some result. Sir Edward Sugden's opinicn 
in Vend & Pur Vol. 3, pp. 47], 472, Edn. 10, 
is quoted in this case. It wes said that 
the party cherged must have notice not 
of a fact or instrument which in tiuih 
related to the subject in dispute without 
his knowing that such is the case, but 
thet he had actual notice thet it did so 
relate. There must be actual notice thit 
the property isin some wey effected, end 
no fraudulent turning a way from the know- 
ledge of fact which res gestae would sug- 
gest to a prudent mind. If mere went of 
caution, as distinguished from wilful blind- 
ness, is all thet can be imputed to the pur- 
chaser, then the doctrine of constructive 
notice will not apply. Now, what were 
the facts in the present cese? The M. 
S. Chettyar firm had notice that the pro- 
perty had been bought in Kamachi's name 
and stood in her name, ride the tax 
tickets in its possession, until the date of 
-the mutation to her husband Veerappa’s 
name in 1927. The appellant knew that 
after her death Veerappea hed paid her 
debts and redeemed the mortgage to the 
N. P. 8. P. firm. Hindu women are not co- 
parceners and not usually heirs to family 
property. They are the sole heirs to their 
mothers’ stridhan property. 

Ignorance of an exceptional provision of 
law, it may be argued, may not be a 
ground for estoppel per se, but it may 
well be in certain cases a circumstance 
such as would lead the ordinary prudent 


(6) 33 O W N 526; 114 Ind, Oas. 142; A I R1939 
Cal. 83; 480 Id 374. 
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business mean to abstain frem further in- 
guiry. However, it is not the appellent’s 
cese that: he believed Veerappa to be his 
wife's heir, though I repeat this appeal has 
been argued on that fcoting. His case is 
that he belisved Veerappa’s representation 
that he had bought this property benami 
in Kamachi’s name. But his witness Arsari 
says that Kawtaya Pillai khew that the title 
deeds had been deposited with his firm by 
Kaliamma and Karapaya as security for a 
loan to them. What is more, the slightest 
- investigation, if he did not indeed know 
the fact already, would have led Kawtaya 
Pillai to ascertain that Kemachi had not 
‘only mortgaged the land herself to ihe 
N.P:S. P. frm but hed incurred other 
unsecured loans from Panchanathan Chet- 
tyar, and had always used him as her 
man.of business, while Veerappa dealt 
with Kawtaya Pillai himself. These facts 
should ‘have led the appellant to believe 
Veerappas statement to be untrue, or at 
least have put him on inquiry from Kali- 
amma into Kamachi’s title, or from the 
“tegistration office, where he would have 
found that this properiy was. bought with 
the proceeds of the sale of another pro- 
perty in Kamachi's name. It is clear that 
the appellant is not entitled to the benefit 


of s. 41, Transfer of Property Act. This ` 
appeal will be dismissed with costs. 
Dunkley, J.—I agree. 


D. Appeal dismissed. 


T CALCUTTA HIGH COURT. 
. Civil Appeal No. 49 of 1932 
December 13, 1935 
D. N: MITTER. AND PATTERSON, JJ.. 
SURENDRA NATH ROY-—PLAINTIFE— 
APPELLANT 
versus 
KEDAR NATH BOSE AND OTHERS— 


DEFENDANTS —RESPONDENTS 

Contract Act (IX of 1872), ss. 2, 7, 197, 198— 
Proposal—Letter signifying willingness to sell ata 
- price inreply to enquiry if property is to be sold 
—Whether amounts to ojfer--Offerer directing 
purchaser to write about acceptance to another— 
Purchaser putting himself in communication with 
him—S. 1, if contravened — Ratification, essentials 
of—Proof of ful knowledge of acts of agent— 
‘Necessity of —Appeal— Appellate Court, powers of 
~ Prial Court not. properly considering effect of 
documentary evidence—Appellate Couri, if can draw 

conclusions of its own. 4. | 
Where by a letter a person signifies his willingness 
to sell a certain ‘property for a certain sum of money 
‘sin reply to a letter enquiring whether the property 
was to be sold, it amounts to an offer or rather a 
proposal within the meaning ofs. 2, Contract Act, 

pnd isnot merely an invitation to an ofer, 
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the contract to sell was entered into between, 
p 
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- When a letter by the intending seller directs that ‘ 
the intending parchaser will have to write to a 
certain person, it does not exclude the case where - 
the intending purchaser instead of writing to that 
person put himself into communication with that 
person. Theletter has tobe read in a reasonuble 
and sensible manner’ ani when the intending 
purchaser puts himself in communication with that 
person, if cannot be said that there has been any. 
contravention of s.7, Contract Act, so as to render 
ki contract not binding upon the intending 
celler, < 

In order to constitute a binding adoption, of acts 
a priori unauthorized, these conditions must exist: 
(1) the acts must have been done for and in the 
name of the supposed principal and (2) there must 
be full knowledge of what those acts were, or such 
an unqualified adoption that tho" inference may 
properly be drawn thatthe principal intended to 
take upon himself the responsibility for such acts, 
whatever they were, Where-the supposed ratification 
relates to acts as to which there is no pretence of 
any prior authority, where it is not a ques- 
tion mzaely of excess of authority, full know- 
ledge of the facts and unequivocal adoption after 
such knowledge must be proved, or, in the alterna- 
tive, the circumstances of thə alleged ratification 
must be such as to warrant the clear inference that 
the principal was adopting the supposed agent's act 
whatever they were or however culpablethey were 
ratification relates back to the time of the inception 
of the transaction and has a complete retrospective 
efficacy. Marsh v. Joseph (1), relied on. 

It is true that where the issue is a simple one 
the Appellate Court should not very lightly discard 
the appreciation of evidences made by the trial Court 
which had theopportunity of sseing the witnesses, 

saring them and watching their demeanour but 
where the weight of the admitted documents in 


‘evidence, or the documents in evidence which have 


been proved, is sə greatthat ths: High Court 


- constrained to ditter.from the estimates of the evidence 
by the Subordinate Judge who has ieally balittled 


the. effect of the documentary evidenca, the High Court 
in appeal may draw its own conclusions, ~ 


©. A. from the original decree of the Sub- 
Judge, Ist Court, Backerganj, dated Sep- 
tember 8, 1931. 

Messrs. Atul Chandra Gupia, Radhica 
Ranjan Guha, Probodh Chandra Kar and 
Satyendra Chandra Sen for Mr. Iswar 
Chandra Chakravarty, forthe Appellant. 4 

Messrs. Basak, Prem Ranjan Roy Chowz 
dhury, Sen Gupta and Dwijendra K. Duti, 
for the Respondents. 1 

D. N. Mitter, J—This appeal arises out 
of a suit for specific performance of acond- 
tract to sell. ‘fhe plaintiff is the purchaser 
in whose favour the contract has been eñ- 
tered into by defendant No. 1. ‘The suit 
has been dismissed by the Subordinate 
Hence the present appeal by the 
plaintiff. The case of the plaintiff is that 
defendant No. 1, Kedar Nath Bose, who is 
now the owner of a portion of the house 
known as Raja Bahadurs Haveli purported 
to sell the portion which is stillleft with him 
for a sum of Rs. 7,000. The case is that 
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` the present plaintiff and the son of Kedar 
-Nath Bose, Kali Das who hasbeen describ- 
ed throughout these proceedings ss Felu 
whom Kedar Neth Bess empowered to deal 
in the matter of the sale. The plaintiff in 
pursuance of certain correspondence to which 
_reference will be made hereafter sends his 
kinsman and nephew Rash Behary Roy to 
the residence of defendant No. 1 at Cal- 
cutta, and according to the direction of de- 
fendant No. 1, he (Rash Behary) on Junuary 
30, 1930, corresponding to Magh 16, 1336 
B. 5. having settled with Felu to pur- 
chase for Rs. 7,000, the price proposed by 

defendant No. 1, sent a wire to the plain- 
tiff for sending the earnest money. Accord- 
ingly a sum of Rs. ICO, was sent to Hear- 

endra, son of the plaintiff, on January 31, 

1930, by telegraphic money order and Har- 
endra and Rash Behary paid that sum of 
Rs. 100, to Felu as earnest money as direct- 
ed by defendant No. 1, and Felu accepted 
the same. Itis stated that defendant No. 1 
"is legally bound by the acceptance of his 
Son who was given, if not en express at 
last an implied, power to deal with the 
matter of sale and accept any offer that 
would be made. The plaint then narrates 
certain circumstances -on which the plain- 
tiff submits that Kedar ratified the acts 
done by his son even if there was no express 
or implied authority by Kedar in the matter 
of sale. He has accordingly prayed fora 
decree for.specific performance of the con- 
tract of January 30, 1930, directing the de- 
fendants toexecutea kabala of out and out 
sale in favour of the plaintiff free from in- 
cumbrances and to get it registered within 
the time to be fixed by the Court. There is 
an alternative prayer, namely, that in case 
the defendants failed to execute thea kvbala 
within the time fixed by the Court; the Court 
would. proceed to execute and register 
such a kubala in favour of the plaintiff in 
that behalf. Thesuit impleaded not only 
defendent No. 1, the vendor, but also de- 
fendants Nos. 2and 3 asit issaid that they 
are purchasers subsequent to the contract, 
their purchase having been effected on March 
14, 1930. It is stated in the plaint that 
the purchase of defendants ‘Ncs. 2 end 3 
was with notice of the earlier contract:-in 
favour ofthe plaintiff. In consequence of 
defendants Ncs. 2 and 3 having been im- 
pleaded the plaintif has esked gor a fur- 
ther declaration thet the kobala of March 
14, 1930, corresponding to Falgoun 30, 1336 
B. S. executed by defendant- No.1 in tlie 
name of defendant No. 3 one Romola Dutt 
Chowdhurani, wife of ‘defendant No. 2, was 
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not binding on the plaintiff and for a fur- 
ther declaration thst no title had accrued to 
defendants Nos. 2 and 3. on the basis of the 
same. Defendant No. 4 is said to have been 
a lessee under defendants Nos. 2 and 3. 
But the suit as against him has been dismiss- 
ed as will appear from an order in the order 
sheet. 

The defences to the suit for specific per- 
formance of contract are: (1) that there 
was no completed contract on January 30, 
1930, or on a subsequent date prior to the 
conveyance in favour of defendant No. 3 
end that whatever talk theré was between 
the plaintiff and defendant No. 1 or his son 
that talk did not pass beyond the stage of 
negotiation and could not constitute con- 
tract specifically enforceable, and (2) that 
defendants Nos. 2 and 3 are purchasers 
without notice. It may be said in this con- 
nection that these defendants have also set 
forth in their written defence a contract with 
an agent of defendent No. 1, namely Sur- 
endra Nath Bose who figures very largely 
in this case, entered into on February. l, 
1930, alleging that the sale on March 14 
was in pursuance of the contract of Febru- 
ary 1, 1930, and even if it be held that 
there was aratitication of the agreement by 
Felu .(son of defendant No.1) on February 
7, 1930, defendant No. 3’s purchase should 
prevail in view of the earlier contract of 
February 1, 1930. 

The Subordinate Judge has given effect 
to these defences and has dismissed the suit. 
The plaintiff has consequently preferred the 
present appeal and Mr. Atul Chandra 
Gupta for the appellant has contended hefore 
us that the Subordinate Judge should have 
held that the contract set up by the plain- 
tiff dated January 30 was a valid contract 
with defendant No. 1 by waich he agreed to 
sell the properties now in question. It is 
contended that he should have further held 
that Felu, the son of Kedar, was empower- 
ed by Kedarto accept eny offer that Felu 
could get and that he did really accept the 
offer by receiving Ks. 100 by wey of earnest 
money. Jt has been further argued that apart 
from the question of Felu’s authority to èc- 
cept the oifer and to receive the earnest 
money the Subordinete Judge should 
have Held that Kedar rati£ed the acceptance 
of the offer of the plaintif by Felu. [t nes 
been further contended that in so tar as the 
defendants’ case with regard to the contract 


executed by the Am-mukhtear of the plain- 


tiff, Surendra Nath Basu dated February 
l, 1930, is -concerned, the agreement 
entered into on that date was really an 
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ante-dated agreement for defeating the 
righis of the plaintiff. In order to con- 
sider the soundness or otherwise of these 
contentions on which Mr. Aiul Chandra 
Gupta purposes to rest the appeal on be- 
half of his client it is necessary to refer to 
tie oral and the dccumentary evidence which 
has been given in this case on behalf of both 
the parties. In support of the contention 
of the appellant that there has been a valid 
contract between them, the plaintiff end 
defendant No. 1 on January 30, 1930, our 
attention has been drawn to two letters, 
namely, Ex. 1, dated January 24, 1930, and 
Ex. 3 dated January 26, 1930, which have 
been printedat pp. 7 and 8 of the second part 
of the paper-book respectively. It appears 
that on January 24, 1930, the present plain- 
tif wrote to defendant No. 1 to the following 
effect. It is only necessary to quote the 
material portion. The plaintiff writes thus : 

“The news for the present is that I hear that you 
would sell your house in Raja Bahadur's Haveli at 
Barisal and that some one would come hereon Magh 
l4, and settle the terms thereof (i. e. Magh 14, cor- 
responding to January 28, 1930). I spoke to’ my 
maternal uncle, Knitish Chandra Roy about this 
matter........, I am ready to purchase that house. I 
nope that the tems of sale may not b2 settled without 
informing me. On arrival at Barisal I may be 
‘enquired for at the house of my father-in-law; 
Bis¢sswar Ghose. Orifyou or Felu come to Barisal, 
please putup at our house.” - . 

This letter was received by defendant 
No. Lon January 26, at about 6-30 P. m. cr 
T p. M. and in answer to that Ex. 3 the post- 
card was written by Kedar Nath Bose 
which contains certain important state- 
menis : - 

“Glad to receive your letter. I am going to attend the 
Kumbha Mela at Allahabad by to-night’s train. Yes, 
I shall sell such portion of the Raja Bahadur’s house 
that I now have, I have got an offer up to Rs. 6,500. 
I intend to have Rs.7,000, If you are willing to have 
it, write to Fela to this address. There is no certain- 
ty astowhen I shall return. Asa matter of fact, 
nothing short of Rs. 6,500, the offer I have already got, 
will do; be it whateverin excess. Two or three per- 
song. have offzred that price.” 

It is contended on behalf of the appellant 
that this was an offer by Kedar Nath Bose 
to sell Raja Bahadur's Haveli or ‘rather such 
portion of it as has not been sold, for a sum 
of Rs. 7,000. On the other hand it has been 
contended on behalf of the respondents 
that this was.not an offer at all within the 
meaning ofs. 2, Contract Act, but that was 
merely en invitation to an offer.. We do not 
think that we should accede to this conten- 
tion raised on behalf of the respondents for 
s.2(a) states this: ~ . -= 

“When one person signifies to another his willing- 
ness to do or to abstain from doing anything, wita a 
view to abstaining the assent of that other to such 
peb “or abstinence, he is said to make a proposal,” 
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Kedar, defendant No. 1, was by this letter 
signifying his willingness to sell a porticn 
of the Raja Bahadur’s Haveli nowin ques- 
tion for a sum of Rs. 7,000, and he was 
communicating his willingness to sell for 
Rs. 7,000 to the present plaintiff by ihis 
letter. We have therefore no hesitation in 
repelling the contention made both by the 
learned Advocates for defendants Nos. 1, 2 
end 3. This wes really an offer or rather a 
proposal within the meaning of s. 2, Ocn- 
tract-Act. It appears from the evidence that 
in pursuance of this letter which was receiv- 
ed in Barisal on January 28, 1980, in the 
morning at about 7-30 a. m. which must have 
been delivered to the plaintiff say by 9 A. M. 
The plaintiff sends his son one Harendra 
end a relation Rash Behari, es has been 
mentioned in the plaint to see Felu, the 
son of Kedar Nath Bose, defendent No. 1. 
The evidence is that Felu expressed his 
intention to accept the offer of Rs. 7,000 for 
the house and asked that earnest money 
should be paid. Evidence does not show 
thet he named any sum for tle earnest 
money. 

But the evidence of Rash Behar! is that 
he asked fora sum of Rs. 100 which came 
by telegraphic money order and this sum 
was paid to Felu. Tje Subordinete Judge 
hes hesitated to believe this part of the 
case because no. receipt for Rs. 100 had 
been produced. No doubt the non-produc- 
tion of any receipt is a weak part of the 
plaintiff's case, but an explanation has been 
given by the son as wellas by Rash Behari 
that they did not outofa sense of delicacy 
ask for any receipt as both the plaintiff 
and defendant No.1 are relations, and it is 
very likely that Harendra was merely handing 
over the earnest money of the small amount 
of Rs. 100 without asking for a receipt as 
he was not sufficiently experienced in wordly 
affairs. As such he didnot perhaps choose 
to ask for any receipt from are lation of 
his. It has been said, and in our opinion 
rightly said, thatthe case of want of con- 
sideration for the non-production of the re- 
ceipt of Rs. 100 has been unduly stressed. 
In support of this payment we have the evi- 
dence of Rash Benari. We huve evidence 
also of the two Pleaders Lal Mohan Chakra- 
varity end Charu Chendra Roy who 
state that Surendra Nath Bose, the agent 
of Defendant No. 1, admitted before them 
the receipt of the earnest money of 
Rs. 100. I might just refer in this connection 
to the evidence of these two witnesses 
which is printed at pp. 164and 169 of tle 


frst part of the paper-book respectively, 


1936 
Charu Chunder Roy gays this: 


‘Surendra Nath Bose told me when the measure- 
ments took place thatthe prico had been settled 
at Rs. 7,000. Surendra Boss told me near the 
shop of Srish Roy that Rs. 100 had been paid as 
earnest money.” 

Lal Mohan Chakravarty says this on the 
point: 

“Surendra Bose told Charu Babu that he would- 
find the description of ths property and the boun- 
daries from Srish Babu’s kobala and askei Charu 
Babu to state in the draft that Rs. 7,000 had been 
fixed as the consideration and that out of that 
sum Rs. 100 had been received as earnest money.” 


Having regard to the evidence of these 
two Pleaders to the fact that there was some 
payment of money by the plaintiffs’ son to 
defendant No. 1, we think we should not be 
justified in rejecting the oral evidence on 
the question that the sum had been paid 
more particularly as it appears from the 
telegraphic money order that a sum of 
Rs. 100 head been sent by the plaintiff 
and receiyed bythe plaintifs son in Cal- 
cutta. It has been suggested on behalf 
of the respondents that the telegraphic 
money order to Rash Behari at Calcutta 
wes sent for the purpose of creating evi- 
dence of the payment of the sums for 
use at a later date. The reason suggested 
for such a course is that when on the 
Magh 14, corresponding to January 28, 
the ‘plaintiff found. that a contract w.s 
going to be entered into .on February 
“1, with defendants No. 2 and 3 and every- 
thing had been settled with reference to 
the contract of defendant No. 3 and defen- 
dant No. 2 this telegraphic money order 
was sent in order to create evidence in 
order to avail of the sum when occa- 
‘gion demanded. It is next contended on 
behalf of the appellant on this part of 
the case that the learned Subordinate 
Judge ought to have read the facts of 
this case in the light of the subsequent 


conduct of the parties some of which are’ 


evidenced by some of the-letters proved 
in this case. With regard to Felu’s autho- 
rity it is said that some of the letters 
which passed between the plaintiff and 
Kedar Nath Bose, throw considerable light 
and support the case made in the plaint. 
We are referred in this connection to the 
letter of February 7, 1930, which has 
been marked as jik. 8, and printed at p. 
29 of the second part of the paper-book, 
written by Kedar Nath Bose to the plaintiff. 
This letter is admitted to have been writ- 
ten by defendant No. 1.Some of the pas- 
sages in this letter. have to be quoted in 
extenso for they have been referred to for 
p © purpose of showing that by this letter -of 
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February 7, 1930, there was ratification of the 
acis of Felu and thatthe letter is the evidence 
of the fact that Feluwas given an im- 
plied au'hority to deal with the matter cf 
Sele. I will only quote the material pər- 
tion. The letter runs thus: - 
“Glad to receive your letter. I have returned 
from Kumbha only these 3 days sincs. Idon'tknow 
what conversations there were with you. But when 
Sriman Felu has givea his word, then action will 
be taken accordiigly. The papers relating t9 that 
house are with my officer at home. Letter has 
been written to him to come with these papers. 
There is also a power-ofattorney in his nams, 
He will be able to get it (kobala) registered ..... ý 
Towards the end and in the last para- 


graph it is stated thus: 


“It is impossible for Sriman Felu to go to Barisal 
and get the document registered, because he is the 
cashier of a Bank and can on nò account get 
leave. If you think it necessary tohave it regis- 
tered by me it will have to be registered at Calcutta. 
It involves an extra expenditure of Rs. 10 only. 
Consideration money will have to be paid to m2 
here. Noefforts will be spared to complete the trans- 
action at an early date.” 


The letter or at any rate ths passag? 
which has just been quoted lends suppor® 
to the case made by the plaintif that Ke- 
dar gave authority -to his son l'elu to deal 
with the matter of contract of sale in ques- 
tion. At any rate this letter acknow- 
ledges the exisience of such a gontract. 
This letter also shows -as has been contended 
for on behalf of the appellant that there 
has been in any event ratification of tle 
act of Felu by defendant No. 1. Dealing 
first with the question of implied authority 
it appears clear from this letter that 
Felu was given authority to complete the 
transaction in connection with the sale of 
Raja Bahadurs Haveli. The words “but 
when Sriman Felu has given his word 
then action will be taken accordingly,” 
can lead to but one inference that by the 
previous letter Ex. 3, the post card wrie 
ten by Kedar to the plaintiff, authority 
was given impliedly to Felu to deal witn 
the contract or any over in respect of the 
sale now in question. Having regard to 
what we have found, namely, that this 
letter of February 26, Ex. 8, was followed 
by the coming up of Rash Behari to 
Calcutta with the son of the - plain- 
tif! Harendra, and by his conversation 
with Felu about the earnest money cf 
Rs. 100, we have no doubt in ow 
mind that it was a valid and binding con- 
tract between the plaintiff and defendant 
No. ls agent or son Felu with reference 
to the sale question for a sum of 
Rs. 7,000. 

The payment has been proyed by the 
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»vidence to which reference bas already heen 
mede including the evidence of the two 
pleaders of Barisal. The burden of prov- 
mg thiswas undcubtedly cn the plaintiff 
and he hes discharged thet burden by 
such evidence zs ke hes given which we 
consider prima facie proof. It wes open to 
the defendant to rebut the prima facie 
proof by production of ihe best evidence 
in the case. It might heve been proved 
by ihe production of the jama kharach 
‘papers of defendant No. 1 that there was 
absence of eny entry of the payment of 
Rs. 100. Notwithstending the cxistence cf 
these jama kharach bocks they were bot 
produced; end an unfavoprable interence 
has to be drawn in respect of this pay- 
ment against defendant No. 1 having regard 
to the edmissions mede by his agent 
Surendra. It remains to ccnsider with 
regard to the question of the contract an 
argument which hes been advanced by 
Dr. Sen Gupte who has appeared for 
. defendant No. 1 and whichis founded cn 
the provisions of s.7 of the Ccntract Act. 
It is said that there hes been no accept- 
ance of the ciler by defendant No. 1 see- 
ing that the acceptence by the plaintiff 
wes not made inthe way indicated in the 
letter of defendant No. 1, Ex. 3, dated 
January 26,1930. Itis said by this letter 
that the only manner in which the acceptance 
of the offer, could be made was by writing 
to Felu attke Calcutta address of defen- 
dant No. land by no oiher means; end 
we are referred tos. 7, the material por- 
tion of which runs as follows: 
“Tn order to convert a propcsal into a premise 
the acceptance must (J) be absolute and ungua- 
_lified, (2) be expressed in seme usual and reason: 
able manner, unless the |ropcsal yrescribes the 
manner in which itis tobe accepted....... Hi 
» Therest of the section is not material 
for our present purpcses. We have to 
read this letter in a reescneble endin a 
sensible menner. When it is said in this 
letter that iLe intending purchaser will 
have to write io Felu if certainly did net 
exclude tLe cese where ihe intending pur- 
chaser instesd cf writing io Felu put bhim- 
gelf into ecmmunicelicn with J*elu end thet 
is exactly whet iLe 
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purchaser of Raja Bahadur’s Haveli, we 
have no doubt cn the correspondence, 
which we will presently set forth thet there 
hes been a retification of the acts of Feliu 
by defendant No. 1 and we have no doubt 
also, ror cen there be iny doubt, that de- 
fendant No. 1 hes adopted the acts of Felu 
in this behalf ¿s his own. ‘This brings 
us to refer tothe correspondence evidenced 
by the post card, Ex. 8, dated February 7, 
1930, where Kedar is writing to the present. 
plaintiff this: 

“Glad to receive your letter, I have returned 
from Kumbha only these three days since, I don't 
know waat conversations there were with you. 
But when Sriman Felu has given his word, 
then action will be taken accordingly, The 
rapers relating to that hcuseare with my officer’ 
at home. Letter has been written to him to 
come with these papers. There isa power-of-aitorney 
in his name, He will be able to get it (kobala) 
registered.” 

Then follows enother passage wi.ich Les 
clready been quoted end which concludes 
by saying: “No effort will be spared: to 
complete the transaction aten early date.” 
In our view, by this letter, Kedar was ed- 
opting the acts of his son and was ratily- 
ing his acts in this behalf. It has, hcwever, 
been argued on behalf of the respondents 
that there can be no ratificaticn unless the 
person ratifying hed full knowledge of the 
facts and our attention has been drawa 
to thé provisions of es. 197 and 198, Con- 
tract Act. Section 197 runs as follows: 

“Ratification may be expressed or may be im- 
lied in the conduct of the person on whose be- 
Pale the acts are done.” 

Section 198 is to the following effect:— 

“No valid ratification can be made by a person 
whose knowledge of the facts of.the case is materi- 


ally defective.” 
it has been sought to be argucd {hat 


when this letter of February 7, 1930, 
wag Witten Felu was not in Calcutta 
end thet therefore Keder was writing 
ihis, having regard to what was repre 
cented to him in a letter written by the 
plaintiff Surendra Nath Roy of which 
Webruery 7, 1930, is & 
reply. It is difficult to acccde to this 
contention that Felu was not in Calcutta 
atihat time. The last paragraph of the 
letter which states that “it is impossible for 


in the prcsent cere did. We do not Siimen Felu io go to Barisal” negatives 
therefore think ihat there hes been eny the alleged fect that Felu was cut of 


Cealeutte. FResidcs, Felu works in a certein 
Benk-sndthe bcst evidencees -to his 
absence frem Calcutta on Febiuary 7, 1930, 
would have been the production of the Bank 
a{tendance beck. Buteven sassvming thet 
Felu wes absent and that defendant No. 1 
acted on what wes represented tohim in 


coniravention of s. 7, Contract Act, in this 
casee so <Storencder the contract not bind- 
ing upcn defendent No.1. Assuming for 
ihe purpose of ike argument that there 
was no implied suthority in Felu to com- 
| plete the transaction of sale or to accept 
any offer, which is made by the intending 
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the letter it appears clear that Kedar did 
not enquire into the mitter as he should 
have done and in such circumstances it 
wouid be nonetheless è ratification of his 
acts end he should be taken to have 
knowledge of all the circumstanszes bs- 
cause he himself did not care to enquire. 
The rule of law in this behalf has been very 
lucidly stated in the decision which has been 
cited at the Bar in Marsh v. Joszph (1). In 
the judgment of Lord Russell at p. 246* of 
the report the following relevant passage 
occurs : 

“To constitute a binding a loption of acts a priori 
unathorized, these conditions must exist: (1) 
the acts must have been done for and in the name 
of the supposed principal and (2) there must be 
full knowledge of what those acts were or such 
an unqualified adoption that the inference may 
properly be drawn that the principal intended to 


take upon himself the responsibility for such acts 
whatever they were.” 


Then again at p. 247* of the report the 
learned Lord Chief Justice observes thus: 

“Where the supposed ratification relates to acts 
asto which there is no pretence of any priori 
authority, as inthis case, where itis not a ques- 
tion merely of excess of authority, full knowledge 
of the facts and unequivocal adoption after such 
knowledge must be proved, or, in the alternative, 
the circumstances of the alleged ratification must 
be such as to warrant theclear inference tnat the 
principal was adoping the supposed agent’s act 


whatever they were or, however, culpable they 
were,” 


It appears to us clear from a persual of 
the letter of February 7, 1930, that Kedar 
was adopting in full the acts of Felu when 
he saidthat when Felu has given his word 
then action will be taken accordingly. He 
even went so far as to say that there would 
beno delay in completing the transaction 
which had been entered into by the son 
and that there would be n3 difficulty re- 
garding the registration of the same. Then 
again ratification relates back tothe time of 
the inception of the transaction and has a 
complete retrospective eficacy : (see Story 
on Agency, Edn. 9, p. 244): that Kedar knew 
all tho circumstances would appear from 
another letter dated February 16, 1930, 
which has been markedas Ex. (16) in the 
case and which is printed at p. 31.of the 
second part of the paper-book. It is true 
thatthis letter has not been admitted by 
him but according to the Subordinate 
Judge it was written by Kedar. We have 
examined theletter, the pest card inori- 
gineal and have compared it with the 
writing of Kedar inthe other admitted 
letters and indeed ‘Kedar has beən forced 


(1) (1897)1 Ch 213; 66 L J Ch128; 45 W R 209; 
75 L T 558, 
* Page of (1897) 1 Oh..—[Ed. | é 
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to admit in cros3-examination that the 
writing in the postcard resembles his hnd- 
writing. The significant passage in this 
letter which proves ratification isthis : 

“I hear that myson has given word tosomebody. 
He iz not nero at present, He will come within 
a dayor two. Ifthe has given any final words, 
then I shall have tobe bound by that. Ido not 
concarn mys:lf with any affairs of the estate nor I 
consider it necessary. I simply take my morning 
and evening mzals and move about here and 
there. Ican spaak to him if you let ms know the 
amount you areready to pay, but then l shall 
not bs able todo anything against his wishes. 

This letter was eddressed to another 
intending purchaser, one pleader wno has 
given his evidence in this case, named 
Uma Kenta Kanjabille. There has been 
some discussion as to the accuracy cf the 
translation of this letter with reference to 
the expression “final word” in line about 
25 of p. 31 of the second part of the paper- 
bsok. We have had the original read to us 
and wehave no doubt that Kedar was 
speaking there in a legal language when he 
said : “If he has given any final word, then 
T shall have to be bound by that.” Strenu- 
ous endeavour has been made both by Dr. 
Basak who appears on behalf of defendant 
Nos. 2 end 3 and Dr. Sen Gupta who ap- 
pears for defendant No. 1 in persuading 
ng to hold that the expressions final word”, 
“sation will be taken accordingly” and the 
further expression. “I shall have to be bound 
by that” are not words of legal obligation 
but are words expressive of moral obliga- 
tion. But no question of moral obligation 
arises when Kedar was speaking about a 
contract for sale of a house in aa to 
an inquiry by Uma Kanta, an intending 
purchaser with regard to the oe of 
a legal transaction. In order to cn S 
tiate this contention of behalf of the y e- 
fendants and in order to eas l | a 
words into moral obligation somat mg x se 
would have to be read into them whic is 
not psrmissible. For thesa reasons ar 
of opinion that hore se heen cop 
-atificati of ths acis oO è 
S cae defendant No. 1 cue a 
cround the contract musi bə sustained. t 
Drines us now to consider tne cae con 
tract of February |, 1930, waica eo 
sət up on bshalfol defendants Nos. 2 anc 
3. (His Lordship efter discussing the evi- 
denza prozəsded). We are no: surely 
unmindful of what has been EAT 

id by the Privy Council that where the 
fae isa simple one the ee a pakan 
should not very lightly a Pa 

ciation of evidence made by ths tr 
ane had the opportunity of seeing 
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the -witnesses, hearing them and watching 
their'-demeanour, but in the present case 
the weight of the admitted documents in 
evidence, or the documents in evidence 
which have been proved, is so great that 
we, are constrained to differ from the esti- 
mate of the evidence by the Subordinate 
Judge who has really belittled the effect 
of the documentary evidence and we have 
no hesitation in coming to the following 
conclusions in this ‘case: (1) that Felu was 
given an implied authority by defendant 
No. 1 to enter into a contract in reference 
to the sale in respect of which the suit for 
specific performance had been instituted; 
assuming in the alternative that he had no 
such authority, there has been ample rati- 
fication by defendant No. 1 of his contract 
by his letter of Feburary 7, 1930; (3) that 
the payment of Rs. 100 was made by the 
plaintifs son to Felu as alleged and that 
Felu accepted the money according to the 
directions of defendant No. 1 (4) that the 
alleged contract of Feburary 1, 1930, was 
not really entered into on that date 
but at a much subsequent date after 
Surendra Bose had come to Calcutta and 
that the subsequent ccnduct of defendant 
No. 1 bears traces of the influence and very 
considerable influence of his agent. 

On these conclusions we ihink that the 
decision of the’ Subordinate Judge must 
be set aside and the decree of ihe Sub- 
ordinate Judge dismissing the suit must 
also be set aside and the plaintiff must 
bë given a decree in terms of the prayers 
which he has set forth in the plaint which 
is'to be found printed at p. 32 of the first 
part of the paper-book. The plaintiff will 
have costs both of this Court and also of 
the Court below. The cesis sre to be re- 
covered from defendant No. 1 end defend- 
dents Nos. 2 end 3, in equal proportions. 
The plaintiff must bring into Court below 
the’ sum of Re. 6,900 within a month from 
this dste which event happening, tke Court 
below will proceed to pass the decree in 
accordance with prayers Ka, Gha, Uma 
and Cha of the plaint. In the event of 
such payment being made, the Court be- 
low shall proceed toexecute a kubale in 
favour of the plaintiffend have it regis- 
tered within two weeks from the date 
of payment ofthe money ənd in that 
event also defendants Nos. 2 end 3 will 
be able to take ' out tLe whole amount of 
Re. 6,900 as it has been ecnceded on be- 
half of defendent No. 1 that defendants 
Nos. 2 and 3 have paid the purchase 
money. The appeal is ellowed with costs 
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and the cross-objection is dismissed. No 
order is made as to costs of the cress- 
objection. Let the record be sent down 
as early as possible. 

Patterson, J.—I agree. 

N. Appeal allowed. 


kaka aaa adah 


MADRAS HIGH COURT 
Second Civil Appeal No. 11013 of 1931 
October 15, 1935 
VENKATARAMANA Rao, J. 
CHOKKANATHASWAMIL TEMPLE, 
VIRUDUNAGAR—P aint ire-— 
APPELLANT 
VETSUS 
POOVANNA NAVANNA VADIV EL- 
MURUGA NADAR—DEFENDANT— 
RESPONDENT. 

Madras Estates Land Act (I of 1908), ss. 9, 151— 
Suit for ejectment of occupancy ryot from part of 
holding—Maintainability—Granting of injunction . 
against waste—Guiding principles. 

Section 151 of the Madras Estates Land Act con- 
templates ejectment from an entire holding and not 
a part of a holding anda suit for ejectment must, 
therefore, be in respect of the whole holding and not 
a part of it. 

But the relief of injunction for the repair of 
damage or waste can be given in respect of a part of 
the holding. 

The right to sue for injunction is, however, govern- 
ed by the same conditions as are laid down in the 
first clause of s. 151 and, therefore, before the relief 
for injunction can be granted, the Court has to 
determine whether the holding as a whole has 
been materially impaired in value for agricultural 
purposes or rendered substantially unfit for such 
purpcses, having regard to all the circumstances of 
the case. Rama v. Arunachallam (8), followed. Orr 
v. Mrithyunja Gurukkal (2) and Ramanadhan v, 
Zamindor of Ramnad (4), and other cases referred 
to. 

The provisions of the Madras Estates Land Act 
are exhaustive of the remedy of ejectment of a 
ryot and a suit for ejectment of a ryot can only 
be instituted in a Revenue Court and on the grounds 
specified in the Act and no other, ee 

S. C. A. against the decrees of the District 
Court of Ramnad at Madura in A.S. Nos. 370 
and 476 of 1929 preferred against the decree 
of the Court of the Sub-Collector of Sivakasi 
in Rent Suit No. 36 of 1929. 

Mr. S. Ramaswami Ayyar, for the Appel- 
lant. 

Mr. K. V. Sreenivasa Aiyar, for the Res- 
pondent. 

Judgment.—The plaintiff is the trustee 
for the time being of Chokkanathaswami 
Temple, Virudunagar. The defendantis a 
ayot holding two parcels of land, namely, 
(1) pymash Nos. 90 and 91 and (2) pymash 
No. 207 under a patta No, 225 in the village 
of Allampatti. He put up a building on 
pymash Nos, 90 and 91 and thereupon the 
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plaintiff instituted this suit praying for two 
reliefs : 

“(a) to direct the defendant to remove the build- 
ing which the defendant unlawfully put up as 
being prejudicial to agiicultural operations on the 
land and to render it fit for cultivation and (b) 
in case the defendant does not dd so, to evict the 
defendant from the land” 


The extent built upon is 7 cents and the 
total area, of the land included in.the patta 
is about 56 cents. The Sub-Collector of 
Sivakasi who tried the suit found that the 
land by reason of the defendant's act þe- 
came tuncultivable and was rendered sub- 
stantially unfit for agricultural purposes. 
He held that money compensation under 
s. 152 would be adequate and decreed Rs. 50 
end an annual payment of six times the 
present annual rent as fair compensation. 

On appeal the learned District Judge 
dismissed the plaintiff's suit holding that the 
suit as laid is not maintainable on the 
ground thatthe suit for ejectment for a part 
of the holding does not lie. 

Two contentions have been urged before 
me by Mr. S. Ramasawmy Iyer for the 
plaintif-appellant namely, (1). Section 151 
read with s.9 of ths Madras Estates Land 
Act contemplates a suit for ejectment from 
å part of the holding, at any rate in cases 
where the holding consists of distinct 
parcels of land, and (2) in any event the 
suit should not have been dismissed and 
the claim for injunction should have been 
allowed. 


Before examining the soundness of the 
contentions and the various decisions relied 
on, if 18 necessary to advert to the rele- 
vant provisions of the Act bearing on the 
matter. Section 3, clause (3) of ths Act 
defines a holding thus: 

“ ‘Holding’ means a parcel or parcals of land held 
under a single patta or engagement in a single 
village.” 

The proviso to this clause runs thus: 

“Provided that if the land-holder and ryot so 
agree in writing, any portion of a holding as above 
defined shall be treated as a separate holding.” 


“As I understand the proviso though a 
parcel of land is held along with other 
parcels of land under a single patta, yet 
for convenience or some other reason the 
land-holder and ryot may agree to treat 
that parcel, a portion of the holding, as 
a separate holding while it still continues 
as a. part of the original holding. It will 
be a ‘separate holding’ and not a ‘new 
holding’. Section 9 of the Act provides: 

“No land-holder shall as such be entitled to eject 
a ryot from his holding or any part hereof other- 


wise than in accordance with the provisions of this 
Act.’ 


“Thus the provisions of the Act are exhaus- 
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tive of the remedy of ejectment of a ryot. 
A suit for ejectment of a ryot can only 
be instituted in a Revenue Court and on 
the grounds specified in the Act and on 
no other. The section which provides for 
ejectment of an occupancy ryot is s. 151: 

“A land-holder may institute a suit before the 

Collector to eject an occupancy ryot from his hold- 
ing only on the ground that the ryot has material- 
ly impaired the value of the holding for agricul- 
tural purposes and rendered it substantially unfit for 
such purposes.” 
It may be noticed that before the enact- 
ment of the Estates Land Act the relief 
of ejectment was not usually given on that 
ground [(See Raja Varadaraja Appa Rao v. 
Sunnara Vennadri (1) and Orry. Mrithyunja 
Gurukkal (2)] and the usual relief awarded 
was an injunction suited tothe nature of 
the case apparently on the ground that it 
should not ordinarily be taken as a ground 
of forfeiture in the case of an occupancy 
tenant whose rights are assimilated to that 
of a co-owner. [Vide Venkatanarasinha 
Naidu v. Dandamudi Kotayya (3)|. The 
Act for the first time in distinct terms 
gives this relief and it is circumscribed 
and limited. It is conditioned on the’ hold- 
ing being materially impaired in value and 
rendered substantially unfit. “The hold 
ing” clearly means in the context the entire 
holding, the holding taken asa whole, the 
holding as defined in s. 3 (3). The section 
does not in terms provide for ejectment 
ofaryot from a pərt of the holding. It 
msy be printed out that this remedy of 
ejectment is given for breach of the obli- 
gation imposed by s. 11; while s. 1l uses 
the word ‘land’ s. 151 uses the word ‘hold- 
ing’. Remedies for using the land in a 
holding contrary tos. 11 are provided in 
s. 151, namely, (1) ejectment from the hold- 
ing (2) compensation in addition to or in 
lien “of ejectment and (3) injunction or the 
repair of the damage or the waste with or 
without compensation. 

The remedy of ejectment thus given is 
not in respect of the land but of the hold- 
ing, i. e., the entire holding; while the 
relief of injunction or the repair of the 
damage or waste can in the nature of the 
circumstances only be confined to a portion 
of the holding in respect whereof the reliefs 
are sought. This latter was the relief, as 
already pointed out, given before the Act 
and it is again provided in the section. See 
Ramanadhan v. Zamindar of Ramnad (4) 
and Orr y. Mriihyunja Gurukkal (2). On 

ta) 17 ML J 197. 

2) 24 M 65, 

(3) 20 M 299, 

(4) 16 M 407. 
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principle the ejectment must relate to the 
ntire holding. A landlord cannot break 
-up his tenant's tenure by declaring that he 
hes no longer eny right to a portion’ sal- 
though he holds the reminder. [Vide Ram 
Kanai Mandal v. Ganesh Chunder Sen (5). 
Ït is an elementary principle of the lew 
of ejectment that in a suit for ejectment 
one must ejéct as to all and not es toa 
part. [Vide Kamaleshwart Prosad Singh 
Bahadur-v. Maharaja Harbullabh Narain 
Singh (6) and K. Rengappa v. Karnam Bhi- 
mappa, 36 Ind. Cas. 283 (7)]. Where itis a 
. Single engagement 14 stands ‘to reason that 
it cannot at the option of “a party be split 
up into several. I; théréfore, respectfully 
agree with the interpretation placed ‘on the 
word ‘holding’ in s. 151 in. Rama v. Aruna- 
challam (8), that it means ‘holding as a 
whole’. Mr. Ramaswami Iyer urged that 
s. 9 contemplates ejectment from a part of 
the holding and that in a case where the 
holding consists of distinct unconnected 
parcels;.s. 151 contemplates ejectment from 
such a part end he also relied on Bholai 
v. The Raja of Bansi (9). It is very difficult 
to erivisage what exactly was in the contem- 
plation of the legislature when it used the 
expression ‘any part thereof in s. 9. No- 
where in the Act is provision made for 
the ejectment of a ryot from a part of 
the holding while the Act provides for sale 
or purchase ofa part ofa holding. (Vide 
ss. 111, 125 and 130) or a transfer of a 
portion of the holding (s. 145) or relinquish- 
ment ofa part of the holding (s. 149). So 
the reference to a part of the holding in 
s. 9 may be to emphasise a prohibition 
against ejeciment save as provided in the 
Act. I doubt how far it is permissible to 
deduce from it a possibility of a partial 
ejectment. It may be suggested that efter 
e ryot hes transferred a part of the ho'ding 
and givcs notice under s. 146 and till the 
land-holder hes, entered into separa‘e eng- 
agements es provided in s. 146 (2) both the 
transferor and the transferee will be in 
possession of parts of a holding and pos- 
sibly ejectment of such & part is permis- 
sible. [Vide Narayana Rao v. Zamindar of 
Mukryala Estate (10)], or it msy refer to 
cases as elready indicated by me under 
the provision to s.3 (3) where there is a 


(5) 33 CL J 513; 61 Ind. Cas. 550. 

(6) 2 OLJ 369, 

yi ae 

) 39 M 673; 31 Ind. Cas, 98; 18M LT 319: 29 M 

JIM D MW NE Se 

(19) S1 M 478; 110 Ind. Oas” 
: 418; . Oas. 366; 5 ML J 691- / 
IR 1928 Mad, 564; 27 L W 845; (1988) MW N toa’ 


CHOKEANATHASWAMI TEMPLE V. P. N. VADIVELMURGA NADAR (MADR.) 


16110 


separate holding constituting a part of the 
entire holding. It is unnecessary to ex- 
press any definite opinion because no such 
questions arise in this case. The argument 
based on ‘distinct parcels’ of land is unten- 
able in view ofthe plain language of the 
section and the interpretation placed on 
the word ‘holding’ by their Lordships of 
the Judicial Committee in Hari Mohan 
Misser v. Surendra Narayan Singh (11) in a 
corresponding section, s. 23 of the Bengal 
Tenancy Act which has been followed in 
Rama v. Arunachallam (8). In Hari Mohan 
Misser v. Surendra Narayan Singh (11); an 
indigo factory wes built upon a portion 
of ən entire block of lend ccmprised in a 
holding and let for agriculturel purposes 
and the High Court granted an injunction 
directing its removal. Their Lordships re- 
Versing the decision of the High Court 
observed ss follows at page 722*. 

“The law which tne High Court found to have 
bean violated by, the” District Judge's decision is 
thus stated: Where, as in this case, land has been 
let out for agricultural purposes generally, the 
erection of an indigo factory on a part of such 
land must render it unfit for the purpose of the 
tenancy, because, the purpose of the tenancy being 
the cultivation of crops, that is agricultural pur- 
poses, the portion of the land built upon will evi- 
dently be unfit for such purposes.” 

“That proposition of law is laid down broadly, 
without reference to the circumstances of individual 
cases, without regard to the size of the holding or 
of the area witndrawn from actual cultivation, or 
to the effect of such withdrawal upon the fitness 
of the building, taken as a whole for profitable culti- 
vation.” 


The test laid down is “What is the area 
withdrawn from actual cultivetion™ or “the 
effect of withdrawal upon the fitness of the 
holding taking as a whole for profitable 
cultivation”. Therefore, if the question to 
be considered is the area withdrawn with 
reference to the holding as a whole, it does 
not matter whether a holding comprises 
one parcel or two distinct parcels. The 
decision in Bholaiv. The Raja of Bansi (9) 
seems to Suggest that the question may 
depend on whether each separate plot or 
number of holding besrs a distinct rent or 
it isa lump sum issuing from the entire 
holding. In that case the learned Judges 
declined to grant the relief of ejectment 
onthe ground that a lump sum was assess- 
ed on the entire holding, no separate rate 
being recorded in respect of each field. It 
is not possible to understand the reason- 
ing on. which the distinction is based. 
Where parcels of land are held under -a 


- (11) 34 O 718; 34 I A 13344 L0497;60L J19; 
TEN " 7941; 17 M LJ 364; 2M L T 399; 9 Bom. LR 


*Page of 34 O.—[Hd.]} 
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single engagemenf, the fact that details 
of the consolidated rent are given and 
noted against each parcel in the paiiah 
would not make any difference because the 
entife rentis chargeable upon every piece 
of land comprised in a holding. But in 
this case though the rent for each parcel 
is indicated, the road cess charged is one 
entire sum and not apportioned: and road 
cess also is included in the rent withih 
the meaning of the Act. Vide s. 3, clause gi 
(a) and the present case would not be 
covered even by the -principle slated in 
Bholai xv. The Raja of Bansi (9), vide 
Ramaswami Pillai veVellaya Pillai (12), 

I em, therefore, of opinion that so far 
es the relief of ejeciment is concerned, 
the plaintiff's claim is unsustainable as 
s. 151 contemplates ejectment from an 
entire holding and not a part of the holding 
and a suit for ejectment must bein res- 
pect of the whole &ndnota part. 

But the learned Judge: is not right in 
dismissing the plaintiffs suit altogether. 
His mein’ relief as indicated in para. 
(a) of the plaintiff es for an Injunction 
for removel oftke building under s. 151 
(2) of the Act. As already pointed out it 
is competent toclaim such a relief end in 
Rama v. Arunachallam (8), a similar relief 
was grented. No doubt as pointed out thet 
decision the right to sué for injunction is 
governed by the same conditions as are laid 
down inthe first clause of s. 151. There- 
fore before. the relief for injunction cen be 
granted the Court has to determine, has 
the holding es a whole heen materially 
impaired in value for agricultural pur- 
poses or rendered substentially unfit for 
such purposes owing to the building having 
been erectedin paymash No. 90 and 91 
having regard to the circumstances of 
the case end having regard to the 
size of the building taken as a 
whole and tothe size of the area withdrawn 
from cultivaticn and to the effect of such 
withdrawn upon the fitness of the holding 
taken as a whole for profitable cultivation. 
Mr. Rameswami Iyer contended thet heis 
entitled to the relief of compensation in 
eny event. But in this case the relief is 
entirely dependent on the relief of eject- 
ment endthe lendlord must sue for thet 
relief in addition to or in lieu of ejeclment 
and he hes not done neither and he is; 
therefore, not entitled to that relief. In the 
result I reverse the decree of the learned 
District Judge and remand the case for 


dispcsal on the merits in regard to the 
(12) 2ML J 48. 
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relief of injunction as prayed for in para. 
(a) of the plaint prayer in the lighż 
ofthe above observations. 

l make no order as to cosis in this second 
appeal. Leave refused. The appelant will 
have a refund of the court-fee. 

A. Decree reversed. 


—————— mayan 


RANGOON HIGH COURT 
Second Civil Appeal No. 206 of 1935 
December 23, 1935 
BAGULEY, J. | 
A. V. R. R. M. CHETTYAR FIRM 
—APPELLANT 
l TETEUS 

S5. B S. P.L. N. CHETTYAR FIRM 

| —RESPONDENT. 
Civil Procedure Code (Act V of 1908), O. XLI, rr. 
10,19, 21, 23, O. XLIIT, r.1, s. 115—Order rejecting 
appeal under O. XLI, r. 10 due to failure to furnish 
security—A ppeal, if lies against order—Appeai from 
order, if can be treated as revision. os 

There can be no appeal against an order rejecting 
an appeal under O.-XLI, r. 10, Civil Procedure 
Code because the only orders under O. XLI, which 
are appealable under O. XLIII, r.l, are orders 
under rr. 19,21 and 23. The order rejecting the 
appeal, is therefore final, and cannot be questioned 
onappeal atall. Norcan the anpeal be treated as 
an application for revision. The discretion of a 
Court to ask for security is absolute; and when Ds 
Court has absolute discretion to pass an order given 
it by the Code, it is impossible to say that an order 
which it makes in this way is without jurisdiction. 
Gulabrao v. Vinayak (1), relied on. Ng 

S.C. A. from the decree of the District 
Court, Hanthawaddy, dated May 25, 1935. 

Mr. Doctor, for the Appellant. 

Mr. Chan Tun Aung, for the 
dent. 


Judgment.—This appeal turns on a 
simple set of facts, but nevertheless, like 
some other simple cases, is of considerable 
interest. The present esappellant was one 
of the defendants in a mortgage suit. He 
was joined as defendant because he was 
alleged to be a subsequent mortgagee of the 
property mortgaged. The trial Court gave 
a morigage decree in the ‘usual terms 
against him es well es against tke other 
defendants. Against this decree he filed 
en appeal to the District Court on May 9, 
1935. The diary orderforthet date ig 
“Appeal filed by sppellant’s egent Alla- 
gapa. For admission—May 18, 1935.” The 
next diary order is: “May 18, 1935 -—Doctor 
for appellant. Appsal admitted on secur- 
ity being furnished for Rs. 100 by—May 25, 
1935.” And the next orderin the diary is, 
“May 25, 1935—Ba E for Doctor for ap- 
pellant. Security not furnished. Appeal dis- 


Respon- 
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missed for default.” It is against 
this dismissal thatthe present appeal has 
been filed. On behalf of the appellant 
Mr. Doctor argues that his appeal has 
been dismissed under O. XLI, r. 11, that 
the judgment is no judgment, that the 
lower Court erred in law in dismissing the 
appeal and that the lower Court erred in 
law in requiring the appellants to furnish 
security for admission of the appeal. Itis 
of interest to note thet the use of the 
word admission by the learned Judge; 
although l agree he used it in the sense 
in which if is, so iar asl know, Invari- 
ably used in Civil Appellate Courts, is 
incorrect. The only reference to admission 
in O. XLI, isinr.9, end in T. 9 “admitt- 
ed” appears to be the opposite of “rejected” 
as provided under r. 3.~ I am fully aware 
that it hes come to be a practice to refer 
to appeals which pəss the preliminary 
serutiny put on them underr. ll, to say 
that the appeal is “admitted,” apparently 
by ananalogy withthe uss of that word 
in dealing with Criminal Appeal. 

Using meticulously accurate phraseology, 
the diary order should really, have been 
on May 9, 1935, “for preliminary hearing 
under Ò. XLI, r. 11." The diary order for 
May 18, should have been “Appeal 
not dismissed in limine. Tssuenolice to the 
respondent for furiher hearing, if the ap- 
pellent furnished security in the sum of 
Rs. 100, under O. XLI, r. 10,° and the 
diary order for May 15, 1935, should have 
been “Appeal rejected under O. XLI, r. 10, 
becsuse security has not been furnished 
within the time allowed.” This is using 
phraseology perheps pedaniic, to show exact- 
ly what views the learned Judge is tak- 
ing. Once we see exactly what has been 
done, the appeal decides itself. There can 
be no appeal against an order rejecting 
an appeel under O. XLI, T. 10, because 
the only orders under O. XLI, which are 
appealable under O. XLII, r. 1, are orders 
under rr. 19, 2) and 23. The order reject- 
ing the appeal, is therefore final, end can- 
not be questioned on appeal at all. 
When 1 indicated this view to Mr. Doctor, 
he asked metotreat the eppeal as en 
application for revision, but it seems to 
me quite impossible to help him in this way. 
The discretion ofa Court to ask for secur- 
ity is absolute: vide Gulabrao v. Vinayak 
(1) and when a Court has ebsolute dis- 
cretion to pass en order given it by the 
Code, it is impossible io say that an order 

(4) 25 Bum L R195; 72 Ind. Gas, 285; A I R 1923 
Bom. 264. 
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which it makes in this way is without juris- 
diction. The amount of the security asked 
for cannot be regarded as excessive. The 
appellant was only asked to furnish securtiy 
for Rs. 100, whichis actually less than 
the Pleadex’s fee allowed by the trial Court 
for the hearing of the case, and that it was 
not obviously beyond the power of the ap- 


_pellant to furnish is proved by the fact that 


he has not only found enough money to 
brief Counsel for appeal in this Court, but 


he hes found enouzh money to furnish a 
stamp onthe appealfor more than the 
amount for which he wes asked to find 
security by the lower Appellate Court. 
This being the case, the appeal fails and 
is dismissed with costs. Advocate’s fee two 
gold mohurs. . 


. N. Appeal dismissed. 


MADRAS HIGH COURT 
Civil Appeal No. 436 of 1929 
August 19, 1935 
VARADACHARIAR AND STODART, JJ. 
JAGATHAMBAL ANNI AND 0TARRS—- 
PLAINTIFFS —ÅPPELLANTS 
VETSUS 
PERTATHAMBI NADAR AND oTanRs— 
DEFENDANTY— RESPONDENTS 

Criminal Procedure Code (Act V of 1898), s. 145— 
Limitation Act (IX of 1909), Sch. I, Art. 47—Dis- 
pute between Trust and third parties—Order under 
$. 145—Whether binds Trust—Sut by succeeding 
trustee— Limitation— Applicability of Art. 47. 

The application of s. 145, Criminal Procedure Code, 
does not depend upon whether the claim is made by 
a private owner or on behalf of a trust and if there 
is a bona fide dispute between a trust and a third 
person and the other conditions of the section are 
satisfied, there is no reason why it should not fall 
within the cognizance of the Magistrate under s. 145; 
nor is thero any reason why to an order passed by 
a Magistrate in such a case, Art. 47 of the Limita!ion 
Act should not be applied 

Further, as anorder made against a trustee under 
3.145 binds the Trust, a suit by a subsequent trustee 
to set aside that order will also be governed by 
‘Art. 47 of Limitation Act. Mahomed v. Ganapathi 
(1) and Gnanasambanda Pandora Sannadht v. Velu 
Pandaram (2), referred to. 

Per Varadachariar, J.—The statement that one 
dharmakartha does not derive his title from his pre- 
decessor and is, therefore, not bound by his acts must 
be taken with considerable qualification inasmuch as 
the binding character of transactions entered into 
by a trustee have to be judged not on the ground 
whether one trustee claims under another but on 
the ground whether the transaction was one 
justifiable under the circumstances in which it was 
entered into. 

©. A. against the decree of the Court 
of the Subordinate Judge, (Additional), of 


Kumbakonam, in O. S. No. 10 of 1927. 
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Mr. K. Balasubramania Iyer for Mr. 
eee S. Subramania Iyer, for the Appel- 

ani. 

Messrs. K. Bhashyam Iyengar and K. 
Narasimah Iyengar, for the Respondents. 

Varadachariar, J.—The only question 
for determination in this appealis a point 
arising under Art. 47 of the Limitation Act. 

“The suit properties are said to have been 
endowed for the arthajama kiıttalai of Sri 
Nageswaraswami temple in Kumbakonam. 
Prior to 1918 one Periaswami Mudaliar 
seems to have been enjoying these pro- 
perties and performing ths kattalai. It is 
in dispute between the parties waether. the 
properties have been wholly dedicated to the 
trust or are only subject to a charge in 
favour of the trust. On Periaswami's 
Insolvency, the Official Receiver sold these 
properties as Periaswami'’s properties sub- 
ject to the rights of the katitalat and the 
Ist defendant purchased them in August, 
1918, though the formal sale-deed was exe- 
cuted by the Official Receiver only in 
August 1920. For some years prior to 1918 
the properties had been in the possession of 
a tenant. In 1919 Periaswami filed an 
application, before the Divisional Magis- 
trate, Kumbhakonam setting forth the trust 
character, of these properties and his 
management thereof and claiming that on 
ihe termination of the lease he had him- 
self resumed possession in March, 1919. 
He complained that the present Ist dafen- 
dant was interfering with his possession and 
asked for an order unders. 144 or 145 of 
the Criminal Procedure Code (Vide Ex. 
I-A). The Magistrate passed his order 
Ex. I, on February 17, 1920, holding that 
the lst defendant (then Ist counter-peti- 
tioner) was in possession end declared him 
entitled to possession until evicted in due 
course of law. 

-The present plaintiff is the mother of 
Periaswami who.died in August 1928. The 
plaint refers to certain events that took 
place in November, 1925, and suggests that 
the plaintiff became entitled to the trustee- 
ship of ths arthajama kaitalai either from 
November, 1925, or from Periaswami's death 
in August 1928. 

Besides the Ist defendant who was 
declared to be in possession by the Magis- 
trate, two other defendants were implead- 
ed as parties to this suit, one being the 
trustee of Nageswaraswami temple and the 
other a gentleman who had been associated 
with the arthajama katialat by some 
scheme framed by the Endowments Board. 
It would appear from their statements that 
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arrangements have latterly been made for 
the carrying out of ths kaitalai by pay- 
ments to be made by the Ist defendant from 
out of the suit properties. It is not, there- 
fore, so much the question of the interests 
of the trust that is in dispute in this suit 
as the ques‘ion of the plaintiff's right to 
remain in possession and perform the 
trust. The question whether she is benefici- 
ally entitled to the surplus incom;, if any, 
has been mooted, but as the lower Court 
has disposed of the case only on ths plea of 
limitation, it is not at present possible to 
say anything as to the beneficial interest, if 
any, in the surpius. 

The plea of limitation was raised under 
Art. 47 on the ground that this suit his 
admittedly been instituted more than three 
years after the date of Ex. I. The learned 
Subordinate Judge upheld this ojection. 
It wes contended before him ih:t the 
plaintiff is not a person bound by tLe 
order of the Magistrate nor one claiming 
under a person so bound. This argument 
has basen repeated before us though in a 
slightly modified form. We do not think 
there is much force in that argument. 

It is too much to contend Art. 47 should 

syer be applied to trust prop-riies. Sec- 
tion 145 of ths Criminal Procedure Code 
ralates to the question of pcssession of 
immovable propel.y unli.s application des 
not depend upon whether ths claim is made 
by a private ownsr or on behalf of a Trust. 
if there is a bona fide dispute batween a 
Truss end a third parson and the other 


conditions of the section are satisfied, there 


is no reason why it shou.d not fall within the 
cognizance of the Magistrate under s. 145; 
nor is there eny reason why to any order 
passed by a Magistrate in such a cesa 
Art. 47 should not be applied. If this is the 
correct position, what is the justification for 
holding thet it is only the particular trustee 
who was a party to a proceeding under s. 145 
that must be held bound by that order or 
by the limitation prescribed in Art. 47? If 
the trustee purported to act on behalf of the 
Trust, the proper interpretation of the order 
will be that the trust iself was a party 
and.must be held bound by that order; and 
whichever trustee may subsequently tile a 
suit to set aside that order will really be 
acting on behalf of the trust. In these cir- 
cumstances it seems to us opposed to the verv 
idea underlying possession proceedings and 
the necessity of having a question of that 
kind settled promptly, that we should eccede 
to the appellant's contention that wherever 
the interests of a trust are concerned, orders 
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under s. Mb can be questioned after an 
indefinite length of time by succeeding 
trustee. 

On behalf of the appellant reliance has 
been placed upon an observation in Mahomed 
v. Ganapathi (1), that one dharmakariha 
does not derive his title from his predeces- 
sor and is, therefore, not bound by his acts. 
This statement must be taken with consider- 
able qualifications because the binding 
character of transactions entered into by 
any trustee will have to be judged not on 
the ground whether one trustee claims under 
another but on the ground whether the 
transaction was one justifiable under the cir- 
cumstancesin wnich it was enteredinto. The 
statement that even in a case of hereditary 
succession, one dharmakaritha oes not 
derive his title from his predecessor cannot 
be regarded as correct efter the decision of 
the Privy Csuncil in Gnanasambanda 
Pandara Sannadhi v. Velu Pandaram (2). 
At page 281* their Lordships say “the respon- 
dent Velu cen oniy be entitled es heir to his 
father Nataraja and from and threugh him.” 
The preceding discussion in the judgment 
where their Lordships negative the theory 
of a succession in life-estate in respect of 
the office of a trustee or the right to trust 
property makes clear what the observation 
above quoted was intended to signify. 

Even in the plaint in the present suit it is 
on the footing of a hereditary right of 
trusteeship that the case is stated, though 
incidentally reference is also made to some 
orders passed by the Endowments Board. 
The light efforded by decisions relating to 
adverse possession against a trust is also 
ageinst the recognition of the-argument that 
ons trustee does not claim through his pre- 
decessor. There have no doubt been differ- 
ences of opinicn as to when the possession of 
en alienee from è trustee may become 
adversa to the trust. There has not been 
much difference of opinion as 1egards the 
effect of trespass on trust property or 
adverse possession of the office. Whatever 
the differences msy have been zs to the 
time when the possession becomes adverse, 
there has latterly been no doubt whatever 
that once adverse possession starts, it 
operates not merely against the then trustee 
but against his successors as well; and this 
can only be on the footing that each suceeed- 
ing trustee claims under his predecessor. 

D DH 971 A 69:40 W 

; r: 540 29. 
29; 2 Bom. L R 597; 7 Sax. 671 (P. Gy. ee 
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It was suggested by Mr. Belasubramania, 
Ayyer, thet it may lead to serious conse- 
quences if we should hold that bv the opera- 
tion of Art. 47 a Trust may be deprived of 
its properties by reason of s. 28 of the. 
Limitation Act.on the expiry of three years 
from a Magistrate’s order. It is unneces- 
sary for us to say whether the lapse of 
thres years. will in every case necessarily 
extinguish the title or not. If as happened 
in one of the casas cited by Mr. Balasubra- 
mania Avyat, namely, Srinivasacharlu v. 
Subudhi (3), a suit could be brought on 
behalf of the trust by somebody of whom 
it could be said that he is not claiming 
under the trustee who was » party to the 
order under s. 145 of the Criminal -Proced- 
ure Code, the title of the Trust may be pro- 
tected. But we do not think that this con- 
sideration should prevent us from holding 
against the plaintiff in this case because, as 
already stated, if is mot so much the 
interests of the Trust that are sought to he 
vindicated in this suit as the plaintiff's right 
to remain in possession and herself get the 
Trust performed. 


A new point of view was suggested before 
us by Mr. Belasubramania Ayyar on behalf 
of the appellant, namely, that at the date of 
the Magistrate's order Periaswami was not 
entitled to possession because under the 
terms of the lease which he had granted, the 
lessee was entitled toremain in possession 
till he wes repaid an edvance of Rs. 500. 
No reference to this circumstance appears 
to have been made in the pleadings or in 
the issues in the Court below nor. have we 
the lease deed itself before us. This in- 
formation is only gleaned from a reference 
to the lease in the Magistrate’s order as well 
asin the sale-deed executed by the Official 
Receiver in favour of the lst defendant. 
There is, however, the fact that in 1919 
Periaswami did apply to the Magistrate as 
one in actual possession. Assuming that it 
was a false statement and ihat his right at 
thet time was only to redeem the Jessee or 
the Ist defendent es an assignee from the 
lessee, the present suit is not one based on 
that right. Whether a properly framed suit 
for redemption treating the lst defendant 
zs one entitled io remain in possession as an 
assignee from the lessee will be barred by 
Art. 47 or not, it isnot necessary for us to 
decide in the present state of the pleadings. 
The decisions in Bolai Chand Ghosal v. 
Samiruddin Mopdal (4) and Subbalakshmi 


(3) 28 M LJ 348; 17 Ind. Cas, 589, 
(4) 19°C'646, 
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Ammal v. Navasiah (5), io which our stien- . 


tion was invited in this connection are beside 
the point. In ihe grounds of appeal to this 
Court they were invoked only, on the footing 
that a fresn title eecrued to the plaintif on 
Periaswami’s death. It isnow argued before 
us that a fresh title must be deemed to 
heve accrued to Periaswami when the 
Officiel Receiver executed a sale-deed to the 
lst defendant. It is difficult to see how 
that could give eny fresh title to Perieswemi. 
The alleged redemption of the lessee by the 
lst defendant had taken plece before Peria- 
swami fled his petition before the Magis- 
trate and certainly before the Magistrate’s 
. order. .There is accordingly no scope here 
for the application of the principle that 
Art. 47 will not bar eny claim to relief on 
foot of a subsequently acquired title. The 
appeal, therefore, fails end is dismissed with 
costs. The appellant will pay to-the Gov- 
ernment the court-fee payable on the 
Memorandum of Appeel. 

Stodari, J—l only wish to add that so 
far as the interests of the trust are concern- 
ed, there is always the remedy to set aside 
the transfer by a former manager and in 
that case limitation is 12 years from the 
death of the -transferor under Art. 134 (b). 

A. Appeal dismissed. 

(5) 52 M L J 482; 102 Ind. Cas. 360; 38 M L T 226; 
25 L W 563; AIR 1927 Mad, 586. ' 


LAHORE HIGH COURT 
Civil Revision Petition No. 119 of 1934 
i July 18, 1935 : 
BEOKETT, J. 
Thakar TOLA RAM SINGH—Dzcren- 
HOLDER-—PETITIONER 
E l VETSUS 
SAADULLA KHAN AND otaERs—JUpGMENT- 
DEBTORS AND DacREE-HOLDERS—OPpposiTsE 


PARTIES ; 

Civil Procedure Code (Act V of 1908), s. 72— 

xecution—-Farm of land in favour of decree- 
holder for adjustment of decree—Whether same as 
lease—Concurrent application for execution within 
time—Form of execution to be oedopted—Procedure 
when public sale is objectionable—Giving details on 
such applications to Collector who should be asked 
to alienate temporarily certain portion Jor satisfac- 
tion of decree—Revision—Material irregularity — 
Executing Court not considering whether Collector's 
proposal ought to be confirmed and proceeding to 
adopt it -Whether amounts to materiol irregularity. 

A farm of land in favour of a decree-holder ‘is 
more in the nature of an adjustment of a decree, 
. the decree-holder receiving a tenure of the land in 

satisfaction of his decree as a whole, and it stands 
on a different footing from a lease which is given 
out either on payment of an initial lump sum, or of 
rent at stated intervals, A decree-holder may be 
+ prepared ito surrender his rights under the decree 
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in return for receiving a limited tenurə of the 
land rather than face a continuation of the execu- 
tion proceedings. 

When several applications for execution are pend- 
ing against the same judgment-debtor, and all the 
applications have been made within the time re- 
quired to give them a right to share in any reali- 
sations, it is obvicusly inequitable to adopt a form 
of execution which will favour one of the decree- 
holders at the expense of the rest, 

When more applications than one are pending, 
and the Collector has represented that the publ.c 
sale of the property under attachment is objection- 
able, the correct prccedure would seem to be for the 
Court to give the Collector full details of the pend- 
ing applications and to ask the Collector to suggest 
a method of temporary alienation which will provide 
as far as possible for the satisfaction of these de. 
Crees. 

Where the executing Court docs not give any 
consideration to the question whether the Collectcr’s 
proposal ought to be confirmed in the circumstances 
but proceeds to adopt it es a matter of course, the 
Court fails to exercise judicially the disereticn 
which is vested in it under s, 7% of the Civil Pro- 
cedure Code, and this amounts to a material irrcgu- 
larity in the execrise c£ its jurisdiction: and the 
revision is competent. 


©. R. P. from an order of the Senior Sub- 
Judge, Attock, dated November 24, 1933, 


Mr. Shamair Chand, for the Petitioner. 

Mr. N.C. Mehra, for the Opposite Partics, 

Order.—One Mul Chend obtained a de- 
cree against Ahmad Ali and Ahmad Khan 
end attached their land in execution thereof, 
The land under attachment being lend 


.essessed to revenue, the executing Court 


gave notice of the attachment to the Col- 
lector of the district and sent the usual 
proceedings to enquire whether the Col- 
lector proposed to intervene under s, 79, 
Civil Procedure Code. Before the Collector 
made any recommendation regarding 
the disposal of the property, two other 
applications for execution were received 
in the same Court from other persons 
who held decrees against the same judg- 
meni-debtors and were anxious io share 
in any sum which might be realised from 
the disposal of the land. These applica- 
tious for execution were kept pending until 
the Collectors report was received. 

When the Collector's report arrived, it 
was found tobeinthe foim of a recom- 
mendation that the decree of Mul Chand 


-should be satisfied by arranging to farm 


the judgment-debtors’ land out to the decree- 
holder for a period of ten years. The other 
decree-holders protested that they were en- 
titled to rateable distribution of any sum 
could be realised by dispose 
the assets available in execu- 
tion. The executing Court overruled their 


- objections, holding that the farm of the 


land to Mu Chand would nog providg 
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any sum which could be made available 
for rateable distribution, and proceeded to 
confirm the .Collector’s proposal. The re- 
Meining decree-holders have asked for 
revision of this order. 

The defect in the order of the executing 
Court lies in the fact that the learned Sub- 
ordinate Judge hes failed to grasp the reel 
question which it is necessary for him to 
decide. Heis no doubt correct in holding 
that the proposed farm ofthe lend to the 


first decree-holder would not provide any - 


sum which could ba made available for 
rateable distribution in accordance with ths 
proceedure laid down in s. 78, Civil Proce- 
dure Code. A farm of land made by a 
Collector in favour of a decree-holder 
under s. 72, Civil Procedure Code, does not 
follow the ordinary course of execution 
under the other provisions of the Code, 
whereby any tangible asset or saleable in- 
terest-of a judgment-debtor is first attach- 
ed and then sold; the sum realised being 
_ paid into Court for distribution to any 
- decree-holders who have made their appli- 
cations in time, a farm of lend in favour 
of a decree-nolder is more in the nature 
‘of an adjustment of a decree, the decree- 
holder receiving a tenure of the land in 
satisfaction of his decree :s a whole, and 
it stands on a different footing from a lease 
which is given out either on payment of an 
initial lump sum, or of rent atstated intervals. 
A decree-holder may be prepared to surren- 
der his rights under the decree in return 
for receiving a limited tenure of the land 
rather than facea continuation of the execu- 
tion proceedings; and it is impossible to treat 
the nominal amount of the decree which 
is being satisfied as a payment made in 
return ` for a lease. l 
On the other hand, if is not incumbent 
on the executing Court to accept a pro- 
posal made by the Collector of the dis- 
trict under s. 72. In the present instance 
it is obvious that the Collector's pro- 
posal was made on the essumption that there 
was only a single decree to satisfy and in 
ignorance of the fact that there were at 
‘least two other pending applications for 
execution against the same property. When 
Several applications for execution are pend- 
ing against the same judgment-debtor, and 
all the applications have been made within 
the time required to give them a right to 
share in any realisations, it is obviously 
inequitable to adopt a form of execution 
which will favour one of the decree-holders 
‘pt the expense of the rest, this particular 
method having been proposed by the Col- 
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lector in ignorance of the fuil fact. When 
more applications than one are pending, ant 
the Collector has represented that the public 
Sale of the propsriy under attachment is 
objectionable, the correct procedure wouid 
seem to be for the Court to give the Gəl 
lector full details of the pending application 
and to ask the Collector to suggest’ a 
method of temporary alienation which 
will provide as far as possible for the 
satisfaction of these decrees. r 
There does not seem to me to be 2ny doubt 
that the Collector's proposal for a ferm .of 
the judgmeni-debtors’ land to Mul Chand 
for a period of ten years should not have 
been accepted by the executing Court in 


_the circumstances of the present. case; and 


the only question is whether the order is one 
which can beset aside by this Court in revi- 
sion.’ 2 
As it is clear, however, that the execuiing 
Court did not give any consideration to the 
question whether the Collector's proposal 
ought to be conirmed in the circumstances, 
but proceeded to adopt it es a matter of 
course, it follows that the Court failed to 
exersise judicially the discretion which is 
vested in it under s. 72 of the Code, and I 
think that this amounts to material irregu- 
larity in the exercise of its jurisdic.ion. For 
these reasons, I accept the patition,. set 
aside the order of the lower Court cmêrm- 
ing the Collector's proposal and return the 
proceedings to the executing Court. The 
parties are left to bear their own costs. 

D. : . . Petition accepted. 
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CALCUTTA HIGH COURT 
Criminal Revisions Nos. 1110 to 1112 
of 1935 
December 11, 1935 
GUHA AND BARTLEY, JJ. 
J. E. GUBBAY—AOGUSED—PRTITIONER 
a VETSUS 
EMPEROR—Opposits PARTY ; 

Bengal Excise Act (V of 1909), ss. 74, 81—Identifi- 
cation of Prisoners Act (XXXIII of 1920), ss. 2, 5— 
Trial under Bengal Excise Act~Magistrate, if 
empowered to direct accused tobe photographed for 
purposes of investigation—‘Police officer’ in s. 2, if 
includes Excise Officer—Order directing measurements 
to be taken—Fatlure to state reasons, if renders 
order illegal. 

The provisions contained in s. 74 ands. 81, Bengal 
Excise Act, make the provisions of the Code of 
Criminal Procedure applicable to investigations by 
Excise Officers. The Bengal Excise Act does not 
lay down a complete procedure for investigation of ° 
offences under the Act; and the provisions of Ch. IK 
of the Act relating to the procedure inthe matter of 
detection, investigation and other matters including 


i 
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frial of offences, in which ss. 74 and 81 referred to 
above find place, leave no doubt that it was mainly 
the procedure laid down in the Code of Criminal Pro- 
cedure that has to be followed in investigation into 
offences under the Bengal Excise Act. Consequently, 
there can be no question as to the applicability of 
s, 5, Identification of Prisoners Act, under which a 
Magistrate is empowered to order a person to be 
measured and photographed for the purpose of any 
investigation or proceeding under the Code of 
Criminal Procedure, 

The definition of ‘Police Officer’ in s. 2, Identifi- 
cation of Prisoners Act, must be read in the light of 
the Full Bench decision of the Calcutta High Court 
in Ameen Sherif v. Emperor, 150 Ind. Cas. 561, in 
which it has been laid down that an excise officer, 
who in the conduct of an investigation of an 
offence against the excise, exercises the powers con- 
ferred by the Code of Oriminal Procedure is a 
Police Officer. The decision of the Full Bench 
cannot be whittled down by saying that it is to be 
confined to the question whether an Excise Officer.in 
charge of an investigation was a Police Officer within 
the meaning and for the purposes of s. 25, Evidence 
Act only, and for no other purpose. 

Where the order clearly states that the Magistrate 
was satisfied that for the investigation of the case 
photographs and measurements of the accused were 
necessary, the circumstance that no reasons were 
specifically stated by the Magistrate in his order 
does not make the order illegal and the contention 
that the Magistrate's order did not indicate that he 
was satisfied on any materials placed before him, 
that measurements and photographs, as contemplated 
by s. 5, Identification of Prisoners Act, were neces- 
sary for the purposes of investigation by Excise Au- 
thorities, and the direction in that behalf containing 
the a was erroneous and unsustainable, is not 
sound, 


Messrs. S. N. Banerjee, Nirmal Ch. 
Chakraburtu, C. C. Biswas and Partiosh 
Sarkar, for the Petitioner. mae 


Messrs. A. K. Bose and Anil Chandra Ruy 
Chaudhury, for the Crown. . 
Order.—The facts and circumstances of 
the case giving rise to the applications on 
which these Rules were issued may be 
briefly. stated: An investigation in which 
the complicity of the petitioners in the 
matter of offences contemplated by s. 46, 
Bengal Excise Act, has been started by the 
Excise Authorities, and the petitioners were 
during the course of such investigation 
arrested. On furnishing bail to the satisfac- 
tion of the Magistrate before whom the 
petitioners were placed after their arrest, 
they were released from custody. Ata time 
when they were on bail, en Inspector of 
Excise applied to the Magistrate for permis- 
sion to take measurements and photographs 
of the petitioners, and it was mentioned in 
the application that measurements and 
photographs were required for the purpose 
of the investigation. The application for 
taking measurements and photographs was 
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made under s. 5, Identification of Prisoners 

Act, and the Magistrate in his order 
recorded on November 1, 1935, stated that 
he was satisfied that for purposes ot 
investigation of the case photographs end 
measurements were necessary; and direction 
was given to the patitioners to allow them to 
þe taken, As against the aforesaid order of 
the Magistrate, the pstitioners moved the 
learned Sessions Judge of the 24-Pergenés, 
with the result that the Judge held that the 
Magistrate was competent to pass the order. 
The Sessions Judge in the order passed by 
him on November 9, 1935, stated also that 
the petitioner had secured reduction of their 
bail by undertaking to assist the authorities. 
The Judge directed the petitioners to show 
cause why their bail should not be enhanced. 
The Rules granted by this Court are directed 
against the orders passed by the Sessions 
Judge. 


The main ponis raised in support of the 
Rule were that the investigation of the 
Excise Authorities not being one under the 
Code of Criminal Procedure, s. 5, Identifice- 
tion of Prisoners Act, could not possibly 
apply; the Excise Authorities had no power 
to. apply for taking measurements end 
photographs, end the Maegisirate had no 
authority to grant such application, as wes 
done by him on Noyember 1,1935. The 
questions must, in our opinion, be answered 
against the petitioners in view of the clear 
provisions contained in s. 74. and s. 81, 
Bengal Excise Act, which make the provi- 
sions of the Code of Criminal Procedure 
applicable to investigations by Iixcise 
Officers. The Bengal Excise Act does not 
lay down a complete procedure for investiga- 
tion of offences under the Act; and the provi- 


gions of Chap. IX of the Act relating to the 


procedure. inthe matter of detection, in- 
vestigation ənd other matters including 
trial of. offences, in which ss. 74 andél 
referred to above find place, leave no doubt 
that it was mainly the procedure laid down 
in the Code of Oriminal Procedure that has 
to be followed in investigation into offences 
under the Bengal Excise Act. In the above 
view of the case, there can be no question as 
to the applicability of s. 5, Identification of 
Prisoners Act, under which a Magistrate is 
empowered to order a person to be measured 
and photographed for the purpose of any 
investigation or proceeding under the Code 
of Criminal Procedure. The definition of 
“Police Officer” contained in s. 2, Identifica- 
tion of Prisoners Act, must be read now in 
the light of the decision of the Full Bench cz 
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this Cours in Ameen Sherif v. Emperor (1), 
in which it has been Isid down that an 
Excise Officer, who inthe conduct of an 
investigation of en offenca against the 
excise, exercises ths powers conferred by ths 
Code of Criminal Procedure is a Police 
Officer. The decision of the Full Bench 
cannot be whittled down by saying that it is 
to be confined to the question whether an 
Excise Officer in charge of an investigation 
wasa Police Officer within the meaning and 
for the purposes of s. 25, Evidence Act only, 
and for no other purpose. 


The further centention urged in support 
of the Rule issued by this Court related to 
this thet the Megistrate’s order did not 
indicate thet he was satisfied on any 
materials placed before him, that measure- 
ments and photographs, as contemplated by 
s. 5, Identification of Prisoners Act, were 
necessary for the purposes of investigation 
by Excise Authorities, and the direction in 
that behalf containing the order was 
erroneous and unsustainable. In our judg- 
ment there is no substance involved in this 
contention, as the order clearly states that 
the Magistrate was satisfied that for the 
investigation of the case photographs and 
measurements of the accused were neces- 
sary; the circumstance that no reasons were 
specifically stated by the Magistrate in his 
order does not make the order illegal. On 
the conclusions we have arrived al, es 
indicated above, the order passed by the 
learned Sessions Judge on November 9, 1935, 
affirming the Magistrate’s order of Novem- 
ber 1, 1935, must be upheld. The direction 
of the Sessions Judge that the petitioners 
are to show cause why their bail should not 


be enhanced, does not commend itself to us, 


as it proceeds solely on the basis that the 
petitioners had challenged the order of the 
Magistrate passed on November 1, 1935. In 
our judgment, ihe question whether there 
is any valid reason for enhancing the bail 
granted to the petitioners should be left to 
the Magistrate, who might very well deal 
with the matter of enhancement of bail, on 
materials placed before him, by the Excise 
Authorities, if they are so advised. In the 
result, the Rules are disposed of in the 
manner indicated above. The order of the 
Sessions Judge effirming those of the Magis- 
trate are upheld. The Judge's orders 
directing the petitioners to show cause why 


(1) 61 Cal 607; 150 Ind. Cas. 561; A I R 1934 Cal. 
980; (1934) Or, Cas, 841; 35 Or.L J, 1071; 59 CL J 555; 
-8U W N930;7 RO9(F.B) > ; 
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their bail should not be enhanced, is modifed 


in the manner mentioned above. 
N. Order accordingly. 





es RANGOON HIGH COURT 
Criminal Miscellaneous Application Ne. 24 
of 1935 
May 23, 1935 
Macknry, J. 
KO KO GYI—APPLICANT 
_ versus 
EMPEROR-—Opposits PARTY 
Criminal Procedure Code (Act V of 1898), ss. 
d10-A, 526—Trial Magistrate, if authorised by 
s. 510-A to dispense with attendance of accused on 
ground of ilinesse~Transfer—Apprehension that 
accused will not get fair trial—Court should be 
satisfied that apprehension is not a fanciful one. 
Section 540-A, Criminal Procedure Code, does not 
authorize the trial Magistrate to dispense with the 
attendance of the accused on the ground of illness, 


Before the High Court takes into consideration an- 


apprehension in the mind of the accused that he will 
not get a fair trial, the Court must be satisfied that 
the apprehension is not a fanciful one, 


Cr, Misc. A.from an order cf the 4th 
Additional Special Power Magistrale, Tha- 
rawaddy, in Criminal Regular ‘Iriel Nos. 172, 
174 and 175 of 1934. 

Mr. Shu Maung , for the Applicant. 

Mr. Eggar, for the Crown. < 

Order.—The applicant, Ko Ko Gyi, has 
been put upon his trial before the 4th 
Additional Magistrate of Tharraweddy in 
Criminal Regular Trials Nos. 172, 174 and 
175 of 1934 on charges under gs. 409; 
467 end 477-A, Indien Penal Code. He 
hes come before this Court to ask for a 
transfer of these cases to a Court in some 
other District because on grounds set forth 
by him, he fears that he will not have a 
fair trial in Tharrawaddy District. The 
only point that has been taken before me 
to-day is that the Additionel District 
Magistrate of Tharrawaddy is taking an un- 
due interest in the proceedings as is evi- 
denced bythe fact that when, on March 20, 
1935, the 4th Additional Magistrate had 
adjeurned the case because Ko Ko Gyi 
was too ill to attend the Court, the Addi- 
tional District Magistrate had induced the 


4th Additional Magistrate to alter his order 


and direct thet ihe case be proceeded 
with in the absence of Ko Ko Gyi on 
Merch:: 21, 1935, and further that on 
Merch 26, 1935, the Additional District 
Magistrate brought it to the notice of the 
trial Magistrate that the property which had 
been offered by Ko Ko Gyi es security for 
his bail appeared to have been already 
offered as security for bail in another 


a 
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case and, thérefois, the trial Magistrate 
directed Ko Ko Gyi to furnish further secu- 
rity. The Additional District Magistrate 
and ths 4th Additional ‘Magistrate have 
submitted explanations of these matters. 

As regards the episode of March 20, 
1935, it appears that not only was Ko Ko 
Gyi not present on account of illness, but 
the Public Prosecutor, who wasto con- 
duct the prosecution, wes also absent. Tne 
trial Magisirate was informed by the Ad- 
ditional Districs Magistrate thet in these 
circumstences the Assistant Public Prose- 
cutor would appaar for the Crown. The 
trial Magistrate waited fora considerable 
tims for the Assistant Public Prosecutor 
and then came to the conclusion that he 
would not be able to appear inasmuch as 
his headquarter was at Gyobing and not at 
Tnarrawaddy. Tne Magistrate, therefore, 
postponed the case for a week and inform- 
ed the District Magisirate’s Head Judicial 
Clerk that he had done so. Halfan hour 
later the Additional District Magistrate sant 
for the trisl Magistrate and askəd him 
why he hed postponed the case. Tne tria 
Magistrate informed him thathe had pos:- 
poned it owing io the absence of the Ags's- 
tant Public Prosecutor. Tne Additional 
Distric; Magistrate then said that he would 
undertake that the Assistant Public Prose- 
cutor would appear the next day and, there- 
fore, there was no need to postpone tha case 
for a week. In view of this the trial Magist- 
rate altered his order, and, as all the par- 
sons concerned were still before the Court, 
he directed that the .case be taken up on 
March 21. As regards the other point re- 
lating to the security offered by Ko Ko Gyi, 
there seems to be nothing unreasonable in 
the action of ths Additional Dist- 
rict Magistrate. In fast, he would ‘have 
failed in his duty if he had not brought 
_ this. fact to the notice of the trial Magis- 
trate. 


The trial Magistrate appəars to have 
thought that s. 540-A, Criminal Procedure 
Code, authorised him to dispense with the 
attendance of the accused in the circums- 
tances sab out above. I donot think that 
the languag; of ths Section can be con- 
strued in this manner. However, it has 
not been argued before mə that the action of 
the Magistrates in. proceedings with the 
trial in the absence of the accused hes 
caused any fear in the mind of Ky Ko 


Gyi that he will not get a- fair trial. 
On the explanations of the Magistrates 


concerned, which I see no reason to dis’ 
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balieve, it is quite clear that the ‘Addition- 
al District Magistrate has acted in ths 
way he didnt besause he has any 
malics against Ko Ko Gyi but becausa he 
is enxious, as he should be anxious, that 
the trial snould not be unnecessarily de- 
layed. It is his duty to watch the course 
of proceedings of Subordinats Magistrate 
in his District and to ensure that tnay 
dispos2 of thair casas speedily without un- 
due and unnecessary delay. The Additional 
District Magistrate obviously felt that as 
the case could proceed, so he thought, 
in the abs2nce of the accused, and as all 
the persons were still before the Court, 
and as the cass could be taken up the 
ext day, there was no reason wny it 
should not be taken up on that day, and 
on these suppositions there was no reason 
way the order of ths trial Magistrate should 
not bs altered and the case taken up the 
next day instead of the 27th. 
al 
Tne learned CGouns2l for the applicant 
admits that he does not ascuse the Magis- 
trates concerned of improper conduci in 
this matter, but he says tnat thair condusi 
is calculated to raises an apprensnsion in 
the mind of the accusel tnat hs will no. 
get a fairtriel Before this Court would 
take into consideration sucu an apprehen- 
sion, it must bə satisied that the appre- 
hension isnot a fanciful one. It may be 
that at the outset, before the facis were 
explained to him, Ko Ko Gyi might reason- 
ably feel that the Additional District 
Magistrate wag taking an undue interest 
in this case and was forcing the trial 
Magistrate to hurry on with tue proceed- 
ings; but it has been quite easy to ex- 
plain exactly how the circumstances arose 
apprehension, and I 
think that none but a very fanciful person 
on learning of these circumstances could 
any longer fear that the Additional District 
Magistrate was taking an undue interest 
in the case, or that the 4th Additional 
Magistrate was unduly subservient to the 
Additional District Magistrate. These cases 
have elready been pending avery long time 
and one ot them was, in tact, instituted on 
September 13, 1934. ‘Che applicant seem 
to suifer from illness rather trequently and 
adjournments have had to be given for 
that reason. Ib is obviously in the inter- 
ests both. of justice and of the accused 
that thes2 casas should be disposed ot 
promptly. To transfer them to another 
District would mean still further delay. . 


am not satisfied that there is sufficient reas 
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sun for me to make such an order. This 
application is, therefore, dismissed. 
N. n Applicatiun dismissed. 





LAHORE HIGH COURT — 
Miscellaneous First a Appeal No. 121 of 
1935 


BHIDE, J. 
Firm GODHA RAM-JIWAN DASS 
— A PpPELLANTS 
VETSUS 


- COURT or WARDS, MALIK DOST 
MUHAMMAD KHAN—RESPONDENT 

Punjab Court of Wards Act (II of 1903), s. 31 (3) 
(2)— Decree against Court of Wards, whether covered 
by sub-s. (3)—Sub-ss. (2) and (3), whether independent 
— Provisions of sub-s, (3) are imperative, 

Sub-section (3) of s.13, Punjab Court of Wards 
Act relates not only to execution ofdecrees passed 
against the ward and but also to execution of decrees 
passed against the Court of Wards. It applies to all 
fresh proceedings in execution and the only exception 
created in the sub-section is in respect of decrees 
which relate toa transaction subsequent to the date 
of the notification under s. 9. 

It follows from sub-s. (2) of s. 31, Panjab Court of 
Wards Act, that the proceedings would be resumed as 
soon as the nezessary certificate was produced. It 
is, therefore, not necesstry to mike any separate 
provision for the proczedings in execution being 
continued after the production of the 
Therefore sub-s. 3, must be taken to b2 independent 
of sub-s. 2. 

The provisions of sub-s, (3) of s. 31, Punjab Court of 


Wards Act, are imperative and the execution Court: 


has no jurisdiction to proceed with the execution or 
issue any attachment or other process ja execution 
until and unless the cetificate referred to in that 
sub-section is produced. 


Mr. Badri Das, for the Appellants. 

Mr, Ata Ullah, for the Respondents. 

Judgment.—This appeal arises out of a 
proceeding relating to the execution of a 
decree against the Court of Wards repre- 
senting the estate of Malik Dost Muham- 
mad Khan. The decree was passed origi- 
nally in the year 1925 and wes confirmed 
on appeal by this Court in 1930. The exe- 
cution wastaken out forthe first timein 
February 1932, but was dismissed in default. 
A second application for execution was 
made on October 1, 1932. On notice being 
issued the Deputy Commissioner as repre- 
senting the Court of Wards stated that no 
funds were available ‘to meet the decree- 
holder's claim and the execution was for 
the time being postponed. The third appli- 
cation for execution was madeon March 28, 
1933, when an objection was raised that the 
execution could not proceed as no certificate 
had been produced as required by sub- 
s, 3of s 31, Punjab Court of Wards Act, 
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1933. This objection was upheld by the exe 
cuting Court and the epplication for exe 
cution was dismissed. From this order the 
present appeal has been preferred. 

The main point for consideration in this 
appeal is whether the objection of ithe 
judgment-debtor based on s 31 (3); 
Punjab Court Wards Act, was well found- 
ed. That sub-section reads as follows : 

“No fresh proceedings in execution of any de- 
cree against a ward or as affecting such pro- 
perty other than a decree in respect of a tran- 
saction subsequent to the date of the notification 
under s.9 shall be instituted in nor shall any 
attachment or other process in execution of such 
decree be issued by any Oivil Oourt, until the 
en cee files a certificate to the effect specified 
in Cl, i f 

The Counsel for the appellant contends 
that sub-s. 3 relates only to execution of 
decrees passed against the ward end not to 
execution of decrees passed against the 
Court of Wards. In the present instance 
the decree was no doubt passed against the 
Court of Wards, but if seems to ms thet 
this would not matter, es the decree would 
still come under the description of decrees 
affecting such property, t. e. affecting pro- 
perty under the superintendance of the 
Court of Wards. Such decrees sre also cover- 
ed by sub-s. 3 of s.31, Punjab Court of 
Wards Act. Section 31 (3) seems to apply 
to all fresh proceedings in execution for the 
only exception created in the sub-section 
is in respect of decrees which relate to a 
transaction subsequent to the date of the 
notitication under s. 9, but the present de- 
cree was admittedly passed in respect ofa 
transaction prior to that notification. 

The Counsel for the appellant next con- 
tended that as a matter of fact the claim 
was notified underss. 26 and 27, Punjab 
Court of Wards Act, and that no suit could | 
have been instituted or any decree passed 
unless the claim had been notified. There 
is, however, no evidence on the record to 
show that the claim was in fact notified. It 
is quite possible that it was so notified, but 
sub-s.3 ofs. 31 requires that execution 
proceedings shoud not be taken, 
until and unless the decYree-holder files a 
ToC to the effect specified in 
cl. (2). 

It was next contended that sub-ss. 2 and 
3 must be read together and that sub-s. 3 
should be taken to relate only to execution 
proceedings pending at the time when the 
property came under the superintendence of 
the Court of Wards. This contention does 
not appear to be sound. Sub-section 2 lays 
down that : 

“All suits and all proceedings in execution of any 


1936 
decree against a ward oras affecting any proper- 
ty under the Superintendence of the Court of 
Wards then pending in any Civil Court snall be 
stayel until the plaintiff or the decree-holder files 
a certificate that the claim has been notified in 
accordance with s. 26.” 


It follows from this that the proczedings 
would be resumed as soon əs the necessary 
certificate was produced. It wes therefore 
no; necessary to make any separate pro- 
vision for the proceedings in execution be- 
ing continued after the production of the cer- 
tificate. It seems to me therefore that 
sub-s. 3, must be taken to be independent of 
sub-s. 2. 

Lastly it was ‘contended that as no ob- 
jection had been taken when execution 
was taken out for the first tims in February 
1932, and later on inOctober 1932, the mat- 
ter shouldbe taken as res judicata. The 
provisions of sub-s. 3, however, appear to 
bs imperative and the execution Court has 
no jurisdiction to proceed with the execution 
or issue any attachmentor other proc2ss in 
execution until and unless the cartificate re- 
ferred to in that sub-sestion is produced. 
No such attachment or process had previ- 
ously issued. 

The simplest course for the appellent 
would have been to obtain the necessary 
certificate fromthe Collector and then pro- 
ceed with the execution. If the claim was 
duly notified under s. 26, there should 
have been no difficulty in obtaining a certi- 
ficate. 

In my opinion the decision of the Judge 
of the executing Court as to the interpreta- 
tion of s. 3l was correct, and I therefore, 
dismiss the appeal; but in view ofthe fact 
that the point of law involved was not 
free from difficulty, I leave the parties to 
bear their costsin this appeal. 

D. Appeal dismissed. 


LAHORE. HIGH COURT 
Civil Revision No. 276 of 1935 
July 17; 1935 
BECKETT, J. 
Frem SURJAN DAS-GUJJAR MAL— 
PLAINTIFF-—PETITIONER 
VETSUS 
Firx DAWARKA DAS-RAGHBAR 
DAYAL-—~Derenpant—Oppostts Party 
Limitation—Application for copy unaccompanied 
by deposit~ Deposit not demanded by Copying Agent 
—~Preparotion of copies not held up- Fees paid on 
date of delivery—Applicant, if entitled to deduct 
full time spent in obtaining copies, 
An application for certified copy of the judgment 
was properly made to the District Oopying Agent but 
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no payment accompanied, although 4 fixed sum should 
have ordinarily accompanied the application for 
copies. No demand for the deposit was made and the 
application was accepted as valid. The preparation 
of copies was not held up for want of deposit and the 
full copying fee was paidon date of delivery of the 


copy: 
Held, that the applicant was entitled to deduct the 
full time spent in obtaining copies, no fs naving 
been demanded from him at the time 
of the presentation of his application, although 
the rules require that an application should be 
returned when it is not accompanied by a deposit. 
Labhu Ram v. Bansi Dhar (1), applied. 
Civil Rev. from a decree of the Senior 
Sub-Judge, Ludhiana, dated January 24, 
1933. ; 
Mr. Yashpal Gandhi Mr. 
Chand, for the Petitioner. 
Mr. Faqir Chand Mital,: for the Opposite 
Party. 


for Faqir 


Order.—The plaintiff's suit was dismissed 
by the trial Court on August 31, 1934. He 
applied for copies to the Districs Copying 
Agency on September 3, 1934, the trial 
Court being ons situated at the head- 
quarters of the District. Tne application 
was accepted, the records were at oncs 
summodoed,.an estimats of ths cost was 
prepared and the full copying fee was paid 
on September 6,1934. The copies ware 
prepared and were. ready for delivery on 
September 6, 1934, and the appsal was 
eventually filed in the Court of the Senior 
Subordinate Judge on October 2, 1931, the 
thirty-second day from the passing of the 
decree. The Appellate Court allowed only 
one day to bs deducted as thetime requisite 
for obtaining copies and rejected the appeal, 
holding that the memorandum of appeal had 
not been pressnted within the time pres- 
eribed by law. 

In refusing to hear the appeal, the learned 
Subordinate Judge has followed a Single 
Bench decision of this Court to the effect 
that the Copying Agent cannot be regarded 
as the agent of the person wao is applying 
for copies for the purpose of sending for 
the records and estimating the cost of 
preparing the copies; but this decision, so 
far as it relates to the preparation of copies 
of the records of the Courts of Subordinate 
Judges, has since- been overruled and this 
principle applies only to. the preparation of 
copies of the records of District Courts. 
In such a gass the District Copying Agent 
is not the proper person to whom to apply 
for copies, unless he has been specially 
appointed for this purpose. When the 
records of other Subordinate Courts have 
been ‘obtained, however, the District Copying 
Agentis vsully (though not always) the 
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proper person to whom an application for 
copies must be addressed under the rules. 
In the present ihstance, the application was 
properly” made to the District Copying 
Agent, the trial Court being situated at the 
headquarters and not being a Court of 
Small Causes. 

A further objection is raised that no pay- 
ment accompanied, although a fixed sum 
should ordinarily accompany the applice- 
‘tion for copies. Had the failure to make 
this deposit resulted in any delay, the plaint- 
iff might not be able to claim a deduction 
of the additional period caused by his 
negligence, though it is to be observed that 
he was given no warning by the Copying 
Department, as the rules require. But, as 
, already mentioned, his application was 

accepted as valid by the department con- 
cerned, and it does not appear that the 
preparation of copies was in eny way held 


up for want of a deposit, so that the time ' 


“which elapsed was exactly the same time 
as that would have elapsed if the applica- 
. tion had been accompanied by an advance. 
_ The facts of the present csse are. similar to 
_those of Labhu Ram v.. Bansi Dhar (1) 
Jin which the appellant wes allowed io 
deduct the full time spent in obtaining 
copies, no fee having been demanded frem 
him at the time of the presentation of his 


application, although the rules require that ‘ 


- an application should be returned when it is 
. not accompanied by a deposit. With that 
decision I respectfully agree. The appel- 
lant only required one more day's grace to 


. bring his appeal within time, and it is clear ` 


_ that at least one day was required to send 
- for the records and prepare an estimate of 
. the full cost, before the work of preparing 

copies could be taken in hand. For all these 
reasons I am of opinion that the appeal was 
presented to the Senior Subordinate Judge 
within the time prescribed by law. 

The appellant has a statutory right to 
deduct the time requisite for obtaining the 
copies of the decree and judgment, and as 
the learned Senior Subordinate Judge has 
wrongly refused to hear the appeal on the 
ground that the memorandum of appeal was 
not presented before him in time, I accept 
this petition and direct that the appeal 
should not be admitted to hearing for deci- 
sion on the merits. 


N. Revision allowed. 


(1) 37 P L R 510; 158 Ind. Cas. 736; A 
120; 8 R L. 296, 6 I R 1936 Lah. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil App2al No. 126-4 © of 1935 
October 17, 1935 
ALMOND, A.J. Q. 
SINGH—PLaIntipe-—A PPELLANT 
versus? 
Musammai LACHMI AND 0T3BRS— 
DEFENDANTS— RESPONDENTS 
Contract Act (IX of 1872), ss. 135, 137—‘Forbear- 
ance to sue'— Creditor forbearing to sue the moment 
debt becomes due—Whether amounts to promise to 


give time to debtor within s. 1385-Surety, if dis- 
charged. 

The fact that a person forebore to sue the moment 
the debt became due at the request of the debtors does 
not amount to a promise to give time to the debtors 
so asto discharge the surety. Ramanand Koondoo 
v. Soonder Narain (1), distinguished. 


C. A. from an order of the Senior Sub- 


MAKHAN 


_dudge, Kohat, dated April 30,1935. 


Sardar Raja Singh, for the Appellant. 
Mr. Waliullah Khan, for the Respon- 
denis 


Judgment.-—In this case the plaintiff 
R. B. Makhen Singh sued nins defendants 


_for recoyery of Rs. 9,995 on the basis of a 


mortgage-deed. Defednənts Nos. 1 to 7 
were the principal debtors or, represents- 
lives-in-interest ofthe principal debtors. 
Defendents Nos. 8 and 9 stood sureties for 
the principal debtors. Ths plaintiff prayed 
fora decree against the person end the 
property of the defendan's. The learned trial 


. Judge passed a simple money decree against 


defendants Nos. 1 to 7 and dismissed the 
suit so far asthe sureties were concerned 
on the ground that the plaintiff had prc- 
mised to give time to the principal debtors 
and thereby released the sureties from 
their liability under the provisions of s. 135, 
Contract Act. The plaintiff has presented 
an appeal to this Court end asks for two 
further reliefs, firstly thet the decree should 
be given inthe form of O. XXXIV, r. 4, 
end secondly, thatthe decree should also 
be given against the sureties. As regards 
the first part none ofthe respondents, who 
are present before us, have contested the 
appeal. The plaintiff did not specifically 
ask for a decree by saleof the morigaged 
property, but he asked fora decree against 
the mortgaged property which has always 
been considered to be a prayer for a 
decree inthe form given by O. XXXIV. 
As regards the second point, the question 
is whether the plaintiff promised to give 
time tothe defendants within the meaning 
of s. 135, Contract Act, or merely forebore 
to sue the principal debtors as is contem- 
plated by s. 137, Contract Act. 

The evidence on the point was that the 
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principal debtors had asked the plaintiff 
not to sue them at the time the various 
instalmenis became dus and he did not 
sue them. Learned Counsel for the sureties 
has contended that the fact that the for- 
bearance was made at the request of the deb- 
tors converts the action of the plaintiff into 
a promise not tosue. There is no dispute 
astothe fact thet the plaintiff did bring 
his suit within the period allowed by law. 
Learned Counsel has referred us to a judg- 
ment of their Lordships of the Privy Coun- 
cil reported as Ramanand Koondoo_ Y. 
Soonder Narain (1), as an authority for his 
proposition but the case has nothing what- 
ever to do with the problem now before us. 
The question there was not whether the 
sureties were liable, but whether the 
plaintiff was entitled to recover an enhanc- 
ed rate of interest in acase where he had 
‘failed to recover his debt for a considerable 
time on the basis of a clause allowing him 
enhanced interest in case the debt was not 
paid onthe date it was due. There is 
nothing in that judgment which refers to 
the liability of the sureties at all. We 
cannot agree that the fact that the plaint- 
iff forebore to sue the moment the debt be- 
came due at the request of the debtors 
amounts to a promise to give time to the 
debtors. ‘Promise’ is defined in s. 2, Con- 


tract Act, as follows: 

“When the person to whom the proposal is made 
signifies his assent thereto, the proposal is said to 
be accepted. A proposal, when accepted, becomes a 
promise.” i 

‘Proposal’ is defined as follows : 

“When one person signifies to another his will- 
ingness to do or to abstain from doing anything 
with a view to obtain the assent of that other to 
ae act or abstention he is said to make a pro- 
rosal,” 


Jn this case there wasno proposal within 
the meaning of that definition, for the 
debtors did not signify their willingness to 
door to abstain from doing anything. 
They merely made a request to the plaint- 
iff not to sue them immediately. There 
was, therefore, no promise to give time on 
the part of the plaintiff. The appeal must, 
therefore, succeed on both points. We 
accept this appeal and pass a decree in 
favour of the plaintiff against all the defen- 
dents under O. XXXIV, r. 4.. We declare 
the amount due on the mortgage at this 
date to be Rs. 9,996 and we direct that the 
defendants do deposit this sum together 
with costs awerded tothe plaintiff in Court 
on or before March 31,1936. In default 
of the defendants paying as above directed, 
113 (PO) 331; 3 Sar. 862; 3 Ind, Jur. 79; 2 Shome L R 
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the plaintiffshall be entitled to apply for 
‘a final decree directing that the mortgaged 
property or sufficient part thereof be sold. 
The plaintiff will have his costs. In both 
Courts against the defendants. Pleader's 
fees Rs. 150. 

N. Appeal allowed. 


PA aan 


LAHORE HIGH COURT 
First Civil Appeal No. 1335 of 1930 
November 15, 1934 
YOUNG, C.J. AND RANGI LAL, J. 
Musammat SAMON AND OTHERS—DEFENDANTS 
—APPELLANTS 
VETSUS 

SHAHU AND OTARRS-—PLAINTIEFS— 
RESPONDENTS 

Custom (Punjab) — Onus of proof—Presumption, 
that particular tribe tin particular locality is 
governed by custom which governs many other tribes 
in same locality, if exists—Initiol onus, how 
discharged—Riwaj-i-am. 

The party who relies on custom must prove in the 
first instance that custom furnishes the rule of 
decision and secondly, what that custom is. It cannot, 
however, be said that there is any presumption thata 
particular tribe in a particular locality is governed 
by the custom which governsa great many other 
tribes in the same locality or in other localities. The 
initial onus is in every case on the person who comes 
into Court relying on a particular custom. The onus 
can very often be discharged by the production of an 
entry in the riwaj-i-am. Abdul Husain Khan v. Sona 
Dero (1), relied on. 

F. C. A. from the decree of the Senior Sub- 
Judge, Lyallpur, dated April 6, 1930. 

Mr. Mohsin Shah, for the Appellants. 

Mr. Abdul Karim, for the Respondents. 

_ dJudgment.—The only question for deci- 
sion in this case is whether in respect of 
non-ancestral property the sisters of the last 
male holder are entitled to succeed in 
preference to his collaterals of the 4th deg- 
ree or not. Counsel for the plaintiffs who 
were the collaterals stated before the fram- 
ing of issues that he relied on the “general 
customary law.” The defendants vaguely 
alleged that they were entitled to succeed in 
preference tothe plaintiffs. The triel Court 
placed the onus of proving that they were 
entitled to succeed on the defendant. The 
parties produced practically no evidence. 
It was, therefore, held that the defendants 
had failed to discharge the onus. The 
claim of the collaterals was therefore dec- 
reed. The defendants have app2aled to this 
Court. 

The learned Counsel appearing on their 
behalf has urged that the onus was wrongly 
laid on the defendents. This contention 
must, in our opinion, prevail. The lower 
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Court did not approach the case from the 
correct point of view. There is no such thing 
as general custmary law known to the 
Legislature. The Legislature has provided 
ins. 5, Punjab Laws Act, that in regard 
to the matters dealt with in the first sentence 
of thet section when any custom is set up 
and proved to obtain that custom shall be 
the ruie of decision, but that when no such 
custom has been established the rule of 
decision shall be the personal law of the 
parties whether or not they can be shown to 
be governed in certain other matters by 
custom. This view of the law was approv- 
ed by their Lordships of the Privy Council in 
Abdul Husain v. Khan Sona Dero (1), and in 
accordance with this view the party who 
relies on custom must prove in the first 
instance that custom furnishes the rule of 
decision and secondly, what that custom is. 
Rattigan's Digest of Customary Law merely 
shows that according to judicial decisions a, 
large number of tribes are governed by 
certain customs in certain matters. It 
cannot, however, be said that there is any 
presumption that a particular tribe ina 
particular locality is governed by the custom 
which governs a great meny other tribesin 
the same locality or in other localities. We 
are, therefore, of. opinion that the onus was 
wrengly laid on the defendants in this case. 
The initial onus is in every case on the 
person who comes into Gourt relying on a 
particular custom. The onus can very often 
Þe discharged by the production of an 
entry in the riwaj-i-am. In this case no 
iwaj-i-am has been produced. Ths defen- 
denis produced no evidence at allin regard 
t>custom. The plaintiffs produced two witnes- 
ses who made vague statements to the effect 
that sisters did not inheirt at all. These 
statements were not supported by eny 
instances. oa 

On this material, the case cannot be 
satisfactorily disposed of. Weare therefore 
constrained to set aside the decree of the 
lower Court and to remand the case fora 
fresh decision in the light of the above 
remarks. The parties should be carefully 
examined and the.initial onus placed on the 
plaintiffs. If there is no riwaj-t-am to help 
the Court end no well-ascertained instances 
relating to the tribe with which we are con- 
cerned are proved, the case will perhaps have 
to be decided on the basis of instances 
judicial or otherwise, relating to other 


(1) 43 Ind. Cas. 306; AIR 1917P C181; 451 A 10: 

45 Gal. 450; 12 SUR 104,16 AL J17; 4P LW 97 
34M LJ 48; 22 O.WN 353; 23M L117. 97 cy T 
J 240; LP L R 1918; 20 Bom L R 528 (P; 0), 
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agricultural tribes. Costs to abide tho 
event. 


D. Case remanded. 


ef ES, 


LAHORE HIGH COURT 
Civil Revision Petition No. 850 of 1934 
June 12, 1935 
ABDUL RassIp, d. 
BELI RAM—DECREE-HOLDER— PETITIONER 
VveETSUS 
LAL SHAH—JUDGMENT-DEBTOR AND 
ANOTAER-—OPposITE PARTIES 

Lahore High Court Rules (Vol. I, Ch. XII-1), r. 19, 
applicability Shops in different locality sold in 
execution—One warrant—Separate sales though on 
same dates— Auctioneers commission, how calculated 
— Civil Procedure Code (Act V of 1908), s. 151— Gov- 
ernment of India Act, 1915, (5 & 6 Geo. V, C, 61), s. 107 
Revision~Inherent power—Executive order of an 
interlocutory nature — Government not made party— 


Interference. 

The shops were situated in different localities 
within the Municipal limits. They were sold in 
execution of a decree against the owner and a single 
warrant of sale was issued in respect of all the shops 
but the sales were held separately though on the same 
oT ld. that the correct interpretation of r. 19, Lahore 
High Court Rules (Vol. I, Ch, XII-1) is that, in a 
case like the present, the auctionesr shall be allowed 
commission onthe aggregate amount realised by the 
sale of the entire property offered for sale in a single 
execution case. 

Wher: though the order of the lower Court is an 
executive order of an interlocutory nature ‘and the 
Government is not made a party the High Court can 
interfere in such crders in revision, under s. 107, 
Government of India Act, read with s. 151, Civil 
Procedure Code. ; 

C. Revn. P. from an order of the Senior 
Sub-Judge, Gujrat, dated august 17, 1934. 

Mr. Qabul Chand for Mr. M. L. Puri, for 
the Petitioner. 

Mr. Nand Lal, for Official Receiver, for 
the Opposite Parties. l 

Judgment.—Five shops belonging to 
Lal Shah, judgment-debtor, respondent No. 
l, were put to auction in execution of the 
decree of Beli Ram, petitioner. One war- 
rant ofsale was issued with respect to all 
these shops and all the shops were sold the 
same day within the Municipal limits of 
Gujrat. The sales were held separately as 
the shops were not situated in the same 
locality but in different portions of the town. 
The exceuting Court came to- the conclu- 
sion that though these sales were held in 
execution of the same decree, they must be 
held to be separate sales, and that_commis- 
sion must be allowed to the Official Receiver 
as if sales had taken place in five different 
execution cases. It may be mentioned that 
under r. 19, Vol. 1, Chap. XII-1 of the 
Rules and Orders of the High Court, if th 
sale proceeds of a sale do not exceed. 
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Rs. 5,000 and auctioneer is to be paid at 5 
par cent on the sale price, while if the am- 
ount of the sale price exceeds Rs. 5,000, a 
commission of 5 per cent is paid on the frst 
Rs. 5,000 and $ percent on the balance. If 
commission be calculated on each of the 
sales separately if comes to Rs. 597-8-0. If 
however, commission be calculated on the 


aggregate amount realised by the sale of. 


the shops it comes to Rs. 300-14-0. The 
question for determination is, whether the 
lower Court was right in calculating the 
commission with respect to each sale sepa- 
rately or whether it should have allowed 
commission on the aggregate amount of all 
sales held in execution of a single decree. 
I am of the opinion thatthe correct inter- 
pretation of r.19, is that, in a case like 
the present, the auctioneer shall be allow- 
ed commission on the aggregate amount 
realised by the sale of the entire property 
offered for sale .in a single execution 
case. 

It was contended uy the learned Counsel 


for ths Official Receiver (respondent No. 2). 


that the order of the lower Court was an exe- 
cutive order, that it was of an interlocutory 
nature, and that as the Government had nos 
been made apariy such an order was not 
open to revision by this Court. In my opi- 
nion these contentions are devoid of force, 
and this Court has ample power under s. 107 
Government of India Act, read with s. 151, 
Civil Procedure Code, to determine as to 
what commission should bs paid to the auc- 
tioneer in ths presant case. For the reasons 
given above I accept this petition for revi- 
sion and hold thst the commission payable 
on the sale of the properiy belonging to 
the judgment-debtor shall be calculated on 
the aggregate amount realized by the sale 
of the whole proparty. Keeping in view all 
the circumstancas of the case I leave the 
parties to bear their own costs in this Court. 
D. Petition allowed. 





CALCUTTA HIGH COURT 
Civil Appeal No. 411 of 1933 
May 10, 1935 
R. C. MITTER, J. 

RAI SATYENDRA NATH BHADRA. 
BAHADUR AND ANOTHER—PRINCIPAL 
DEFENDANTS —A pPBLLANTS 


VETSUS 
CHARU SANKAR ROY CHOWDHURI 


AND OTAERS—RESPONDENTS 
Landlord and tenant -Tenants attempting to erect 
pucca buildings—Suit for declaration that they had 
no right to do so~Tenancy found to be for 
residential purposes—Origin of tenancy unknown— 
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Rent not varied —Proof of only one or two transfers 
—Inference that tenancy was in its origin of a 
permanent character, if arises. eset 

The defendants who were tenants of the plaintiffs 
attempted toraise pucca buildings on the lands in 
suit, whereupon plaintiffs instituted a suit for a 
declaration that the defendants were ttcca tenants 
on the lands having no right to construct pucca 
buildings and for an injunction to restrain them 
from continuing the building operations and for a 
mandatory injunction for removal of the structures 
already raised before the suit. The substantial 
defence of the defendants was that the tenancy was 
a permanent one. It was proved by the tenants (1) 
that thetenancy was for residential purposes; (2) 
that its origin is unknown; (2) that the rent had not 
been varied at any time; ani (4) that there had 
been one or possibly two transfers: 

Held, that these circumstances did not lead tothe 
inference that the tenancy was in its origin of a 
permanent character. 

©. A. from a decree of the Sub-Judge, 
Second Court, Faridpur, dated! November 
29, 1932. 

Messrs. S. C. Basak and Bhupendra Nath 
Roy Chowdhury, for the Appellants. 

Messrs. Atul Chandra Gupta, Jitendra 
Kumar Sen Gupia and Deb Lal Sen, for the 
Respondents. 


Judgment.—In this case the defendants- 
appellants are admittedly the tenants of the 
plaintiffs-respondents in respect of a plot 
of land in the town of Faridpur. The de- 
fendants attempted to raise pucca buildings 
on the lands in suit whereupon plaintiff in- 
stituted the suit on January 16, 1931, for a 
declaration thatthe defendanis were ticca 
tenants on the lands, they had no right to 
construct pucca buildings and for an in,unc- 
tion to restrain {hem from continuing the 
building operations and for a mandatory 
injunction for removal of the siructures al- 
ready raised before the suit. The substan- 
tial defence of the defendants wes that the 
tenancy was a permanent one. In the 
Court of first instance they succeeded and 
the learned Munsif held that the tenancy 
was a permanent one. He accordingly made 
a decree in part, making a declaration in 
the plaintifis’ favour that they had title to 
the suit land but inasmuch as he found that 
the tenancy was a permanent one, the prayer 
for mandatory and perpetual injunction was 
disallowed. The plaintiffs preferred an ap- 
peal tothe learned District Judge of Farid- 
pur which was heard by the Subordinate 
Judge, Second Court, of that place. 

The learned Subordinate Judge has come 
to the conclusion that the evidence led by 
the defendants is not sufficient to support 
the claim to a permanent tenancy. It is 
admitted that the land had been let out for 
residential purposes before the Transfer of 


“Property Act came into force’ and that its 


Pad 
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origin is unknown. It has been proved that 
on cne occasion it passed by succession 
end that it was twice sold end the trans- 
ferees-were recognized 2s tenants. There are 
no pucca old structures on the land except 
that there are two privies with pucca 
plinths end there is a tank in existence. It 
may also be taken to be established that 
the rent has remained unvaried, namely 
Rs. 5 a month, and that the land values have 
risen in the town of Faridpur and are still 
rising, the evidence being that the land 
values‘-having gone high some time in the 
year 1910. These are the facts which have 
been proved by the defendants; on the part 
of the landlords these facts have been proved 
namely that in the deeds of transfer—one 
has been proved only in the ecase—there is 
no assertion by the transferor that his 
tenancy was a permanent one; secondly, that 
although the land values in the town of 
Faridpur have gone up since the year 1910, 
there was a large body of co-sharer landlords 
amongst whom there was no agreement 
whatsoever, so much so, that even rent was 
not realized since the year 1901, that only 
in the year 1913 or so,as a result of a 
partition and other trensecticns, the number 
of co-sharers was reduced, and since the 
year 1913 when the co-sharers were reason- 
able in number the claim to a permanency 
by the defendent’s ancestor and by the de- 
fendanis had all along been resisted. It hes 
not been proved also that the tenk wes 
excavated by the tenants. This evidence 
adduced on behalf of the lendlords hss 
been accepted by the learned Subordinate 
Judge, that is to say, the learned Sub- 
ordinate Judge has given an adequate cx- 
planation relating to their inaction in rais- 
ing the rent up to the year 1913. They 
have also proved that whenever attempts 
were made by the defendants or their prede- 
cassors since the year 1913 to claim a per- 
manent right in the land, those attempts had 
been resisted and theirclaim denied. 

The evidence led by the landlords as to 
the effect of the recognition of cne of the 
transferees also, in my judgment, effords a 
sufficient explanation because when there 
was no assertion in ihe sxle-deed by the 
transferor to a permenent right in the land 
a recognition of the transferee under those 
circumstances would not be of much evi- 
dentiary value for the purpose of supporting 
a claim to permanency. I still go further 
and hold that unless there be a series of 
transfers of a tenancy for residential pur- 
poses of which the origin is unknown and a 
series of recognitions, the Court would not be 


HIRA NAND V. ANJUMAN IMDAD-I-QARZA, DARAPUR (LAH) 


16110 


right in inferring that the tenancy was in 
its origin of a permanent character. If 
there be one transfer or one or two trans- 
fers only and a recognition by the land- 
lords of the transferee that fact may be - 
attributable to other circumstances than to 
the fect that the landlord recoynized the 
transferee feeling that he was under the 
obligation to recognise him on the footing 
that the tenancy was a permanent tenancy. 
There would be far little scope for drawing 
an inference in favour of the tenants where 
there are only one or two trensfers only end 
where in the deeds of transfer no assertion 
is made by the tenant that his tenancy is 
of a permenent nature. Having regard to 
this evidence the only things which have | 
been proved by the tenants and in respect 
of which theie is no explanation on behalf of 
the landlords are these: (1) that the tenancy 
was for residential purpcses; (2) that its 
origin is unknown; (3) that the rent has 
not been varied at any time; and (4) ihat 
there have been one or possibly two trans- 
fers. These circumstances, in my judgment, 
do not lead to the inference that the tenancy 
was in its origin of a permanent character. 
For these reasons, I uphold the finding of 
the learned Subordinate Judge that the 
defendants heve failed to prove that their 
tenancy is of a permanent nature. That 
being so, I hold that the decree passed by 
the learned Subordinate Judge in this case 
is the correct decree and ihe appeal must 
b> dismissed with costs. ‘he application 
tor leaye to app2al is rejected.. 
N. Appeal dismissed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 1696 of 1934 
April 1, 1939 
Aqsa HAIDAR, J. 

HIRA NAND AND oTaE8S—PLAINTIFES 
—APPELLANTS 
versus 


ANJUMAN IMDAD-I-QARZA Mausuma 


“SUNAR BANK, DARAPUR AND ANOTHER—- 


DEFENDANTS-~RESPONDENTS. 
Co-operative Sozieties Act (II of 1912)—T nterpre- 
tation —Strict construction —Policy underlying the 


et. 
The policy of the Co-operative Societies Act is to 


‘save the persons concerned from protracted, expen- 


sive and sometimes ruinous litigation of the Civil” 
Courts. At the same time thess special enactments’ 
should be strictly construed and the rignts of the 
subject to have recourse to the Courts of justice 
provided by the Crown, should not be unnecessarily 
surrounded with restrictions. 
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S. ©. A. from the decree of the ‘Senior 
ee udge, Hoshiarpur, dated June 20, 
1934. 3 

Mr. Ishar Das Khanna, for the Appel- 
lants. 

Mr. Charan Singh, 
dents. 

Judgment.—This is plaintiffs’ appeal 
arising out of the following circumstances: 
There is a Bank called The Anjuman Imdad 
Qarza Mausumea Sunar Bank. The plaint- 
tiffs were at one time members of the 
Benk and borrowed money fromit. They 
subsequently ceased to he 
and the loan remained unpaid.: The 
matter was referred to arbitration as 
provided by the Co-operative Societies 
Act (II of 1912) and the defendant Bank 
- obtained five different awards. Thess 
awards, which were in the neture of de- 
crees, - were in the ordinary course sent for 
execution tothe Civil Court. On May ll, 
1927, a meeting of the defendant Bank 
was held and a resolution was passed to 
the effect that, as the payments made by 
the plaintifiS were amply sufficient to 
satisfy the demands of the Bank, they 
have decided to forego the penalty and 
the costs of execution which was in pro- 
gress. This resolution was forwarded to 
the Registrar of the Co-operative Socisties 
for his approval. It was further prop:s:d 
that the execution proceedings be s.ayed 
meanwhile. The Agent of the defendant 
Bank, however, continued to prosecute the 
execution proceedings. The plaintiffs plead- 
ed before the executing Court that the 
awards against them had been satisfied 
end they hed paid up their dues with 
the exception of the penalty and costs of 
the execution which the Bank had in their 
meeting remitted, on May 11,1927. The 
Court accepted the contention of thé piain- 
tiffs and held that the amount under the 
awards had been fully satisfied, but allow- 
ed to the Bank, costs of the execution 
proceedings pending before it. This was 
on November 21, 1927. The plaintiffs 
paid up the costs as well end thereupon 
the Court of execution recorded full satis- 
faction of the amount due under the 
award. ‘The execution of the award thus 
terminated as being fully satisfied. 

[t appears that the Society once again 
referred the matter-to the Registrar who 
appointed an arbitrator to decide the con- 
troversy between’ the Society and the 
plaintiffs. This arbitrator gave his award 
on October 15, 1931, and ordered the 
plaintiffs gto pay the amount of the 


for the Respon- 


HIRA NAND V. ANJUMAN IMDAD-I-QARZA, DARAPUR (LAH) 


its members 


"and held thatthe present suit 


-vour of the plaintifs. 
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penatly and costs which had been al- 
ready remitted by the meeting of the 
Benk in their resolution cf May 11, 1927, 
and in respect of which the executing 
Jouri had recorded sa'isfaciion. Tae sum 
thus awarded amounted to Rs. 169 and the 
award was once again sent to the Civil 
Court for realization by the ordinary pro- 
cess of execution. 

Thereupon the plaintiffs brought the 
present suit for a deceleration that the 
arbitrator's award dated October 15, 193], 
which was being executed in the Court of 
the Subordinate Judge, Hoshiarpur, was 
ineffectual and unenforceable and also for 
an injunction restraining the defendant 
from proceeding withthe execution of the 
said. award. The main question in the 
present case really is whether the present 
suit, in view of the provisions of the Cc-. 
operative Societies Act (II of 1912) wes 
entertainabie by the Civil Court. Tne trial 
Court held thet the suit was entertain- 
able end decreed it. The lower Appellate 
Court has come to a contrary conclusion 
does not 
lie and has accordingly dismissed it. The 
plaintifis have come up to this Court in 
s3cond appeal. 

The matter is not altogether free from 
difficulty and I om fully aware tht the 
policy of the Cz-operative Societies Actis to 
save the p2rsos concerned from protract- 
el, expensive end sometimes ruinous 
litigation of the Civil Courts. At the seme 
time these special enaztments should he 
strictly construed and therigats of tle 
subject to have recourse to the Couris of 
justice provided by the Crown, should not 


' be unnecessarily surrounded with restric- 


tions. Now the five awards were tYrans- 
ferred for execution to the Civil Court. 
Subsequently the Society at a General 
Meeting made certain concessions in fe- 
Thes3 concessions 

sre duly brought to the notice of the exe- 
cuting Court end thet Court giving full 
effect to them remitted th2 amount of 
penalty end costs but awarded costs to the 


‘Society of the ex2cution proceedings which 


were ihan psndings before it. The decree 
was held by the Court to be fully satis- 


‘fied end the execution proceedings came 


to anend. I approve of the reasoning of 
the triel Court thet at this stage no dispute 
remained outstanding between the plein- 
tiffs and the defendant Benk. This being 
s)» r. 18 of the Rules made by the Local 
Government under the Co-operative So- 
cieties Act (published in the Punjab Govern- 


250 


ment Gazette, dated June 23, 1917), is 


relevant. It runs as follows: 

“Any dispute concerning the business of a Co- 
operative Society between members or past mem- 
bers of the society or persons claiming through 
them or between a member or a past member or 
persons so claiming and the committee or any 
officer, shall be referred to the Registrar. Refer- 
ence may be made by the committee or by the 
society by resolution in general meeting or by 
any party to the dispute, or if the dispute con- 
cern a sum dueto the society by any member of 


the society.” | 
Now, a glance at this rule would show 


thet the matter can be referred to the 
Registrar only if there is a dispute. Inthe 
present case the executing Court, which 
had full jurisdiction to decide the matter, 
formally held that the amount under the 
award had been fully satisfied. It is con- 
ceded that this order of the executing 
Court was subject to appeal in the Court: 
in the ordinary manner, but no appeal 
filed and the order was allowed to become 
final. Now, if this order were to be ignor- 
edand the Bank can start fresh proceedings 
ignoring the decision of the Civil Court in exe- 
cution proceedings then the proceedings of 
the Civil Court would be reduced to 2 farce. 
This is a matter which a Court of justice 
cannot look upon with indifference. The 
provisions of the rule quoted above can 
come into operation only if there is a dis- 
pute. In the present case the dispute had 
come to anend; in my judgment, it was 
not open tothe Bank to take further action 
in the matter by having recourse to the 
Registrar and the subsequent arbitration 
proceedings. In my opinion the Civil 
Court had jurisdiction to entertain the suit 
Tallow the appeal, set aside the judgment 
andthe decree of the lower Appellate 
Court and restore that of the trial Court. 
1 donot see any reason why the plaintiff- 
appellants should not get their costs. 
D. Appeal allowed. 





RANGOON HIGH COURT 
Criminal Appeal No. 1605 of 1935 
: December 12, 1935 
MosrLy AND Ba U, JJ. 
NGA PO SWA— APPELLANT 
UCTSUS 
EMPEROR—Opposits PARTY. 
Criminal trial—Sentence—Penal Code (Act XLV 
of 1860), s. 302—O Fence under—Accused found to be 
in abnormal mood while committing  offence— 


Extreme penalty, if called for. 

Where in a charge of murder itis found that 
although it could notbe said that the accused 
was insane or did not know the nature of his actions, 
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it appeared that he was in an abnormal mood when 
he committed the offence, there is sufficient reason for 
not inflicting the extreme sentence. 

Or. A. from an order of the Additional Ses- . 
sions Judge, Tharrawaddy, dated Novem- 
ber 14, 1935. 

Mr. R. K. Rou, for the Appellant. 

Mr. U. Tun Buu, for the Crown. 

Mosely, J.—The appellant Nga Po Swa, 
aged 30, was sentenced to death under 
s. 302, Indian Penal Code, on two charges 
of murdering Maung Po Htaik and his 
wife Da Mya Yi, both aged 48, whose 
cooly the appellant was. That the appellant 
committed these murders was not denied ` 
either in the trial Court or in this appeal. 
Ib isonly argued in mitigation of the 
sentence that his conduct was so peculiar 
and the provocation offered to him so slight 
that he should be considered a person of 
abnormal temperament, and not be given 
the extreme penatly. According to the 
principal witness the appollant’s own sister, 
Ma Hla Shin, (P. W. No. D, the appellant, 
was sleeping on the platform ofa hut, ° 
where some young.gitls were pounding rice, 
The deceased Ma Mya Yi cams and sat 
on the platform and made a joke, at which 
the girls leughed. The appellant was 
awakened, and he told Ma Mya Yi that 
they were making too much noice for him 
to sleep, ind Ma Mya Yi told him in 
that case to go elsewhere and sleep. He 
left the shed and went into the house. 
Soon after he came back with a dama and 
started splitting pieces of bamboo. Then 
Ma Hla Shin saw him give a cat to Ma 
Mya Yi withthe dama. The cut practic- 
ally severed Ma Mya Yi's head. No one 
Ise actually saw ths essault on Po Htaik, 
but Po Htaik in his dying declaration 
(Ex. B) and in the First Information Re- 
port (Ex. F) said that the appellant then 
cut himonceon the neck. Po Htaik died 
after some 16 days. The spinal cord 
was cut through and his injury , too, was 
sufficient in the ordinary course of nature 
to cause death. It is in evidence, deposed 
to bythe appellant’s sister Ma Hla Shin 
and by the deceased’s relatives, e. g, Ma 
Kin Nyun and Mə On Nyun that after 


the murders the appellant said, 

“I don’t know what has happened to me. Is 
there anyone to kill me. Please come and kill 
me.” 


As tothe motive of the asswults, in the 
First Information Report, which was record- 
ed first, Po Htaik said that about six days 
before, appellant and Ma Mya Yihad had 
a quarrel end the appellant threatened 
to cut both of them with a dah and that 
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Maung Mya Maung end others had heard 
this. Maung Mya Maung does not say this 
at all, but says that five or six dzys þe- 
fore the murders the appellent had come 
to his house and said that he would suffer 
` himself to be hanged atterhe had killed 
two persons but would not say who they 
were. Mya Maung said ihat he told Po 
Htaik about this. In the dying declara- 
tion, made an hour later, Po Htaik said 
that the appellant had used a threat “I 
shall only go after I have cut both of them,” 
and said that Ma On Nyun (P. W. No. 3) 
was present at tre time, end had told Ma 
Mya Yi about this. But Ma On Nyun 
gives the same account as Maung Mya, 
Maung; her husband, though she adds that 
the. appellant had come to her house and 
said this on two occasions, one, five or six 
days before, and one, nine or ten days 
before. It does not appear, then, that the 
appellant had ever had a quarrel with either 
of the deceased, whose cooly he had been 
for three years, but merely that he had 
used words threatening to kill them, the 
reason for which threat is entirely un- 
known. The witnesses called for the de- 
tence speak to his good character and temper, 
and said that they had never heard of any 
quarrel between him and the deceased. In 
cross-examination they seid that they had 
never known the appellant show any signs 
of insanity. It would appear then thet 
the accused wes in ən abnormal mood, 
though if cannot be said that he wes 
insane or did not know the nature of his 
actions. I am of the opinion that sufficient 
reason hes been shown for not inflicting 
the extreme sentence. In appeal, the con- 
victions under s. 302, Indian Penal Code, 
will be confirmed, but the sentences of 
death will be altered to concurrent ones of 
transportation for life, under s. 302, Indien 
Penal Code. The sentences of death will 
not be confirmed. 
Ba U, J.—I agree. 


N. Sentences altered. 
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LAHORE HIGH COURT 
First Civil Appeal No. 344 of 1928 
July 18, 1934 
TEK Cuanp AND DIN Moaammap, JJ. 
HIRA LAL AND OTAE&S— DErENDANTS— 
APPELLANTS 
VETSUS 
KHIZAR HAYAT KHAN—PLAINTIFp AND 


OTAERS—DEFENDANTS—RESPONDENTS 
Contract —Tender—Form of—Objection to form 
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—Reiection of tender on other grounds — Objection a 
to form, if waived ~Tender under protest —Validity 
— Tender of more than what is due, if good -Tender 
should be unconditional—Offer with condition prevent- 
mg it from being complete—Validity of —M ortgage 
— Mortgagee not paying part of principal f orthwith as 
stipulated—Interest on such amount, when accrues 
—Redemption, if accrues only from date of payment 
— Pleadings ~Approbate and reprobate— Limitation 
Act (IX of 1908), s.5—Decree not clear—Respondent 
also filing appeal tn wrong Court—Appellant filing 
appeal in wrong Court—S. 5, if applies. 


It is no doubt true that a tenderto bə valid 
“must be made inthe current coin of the realm” 
and a tender by cheque is not sufficient. But where 
a tender is actually made but in a medium 
different from that required by Jaw, the objection to 
the form of the tender may be expressly or impliedly 
waived by the creditor, and he will be deemed to 
have waived the objection, if he rejects the tender 
on other grounds, without making any objection to 
its legality in point of quality. 


Where, therefore no objection is raised at the time 
when the cheque is returned as to the medium in 
which the tender was made, the tender cannot be 
held to be bad simply because it was made by cheque 
and notin coin or currency notes. Jagat Turini v. 
Noba Gopal (11), Ismail Issac v. Abdulla Haji (12), 
Venkatarama Aiyar v. Gopalakrishna Pillai (18), 
relied on. 


A tender made “under protest” is not bad in law. 
Similarly the tender of more than what is due is also 
good. Wade's Case (14), Douglas v. Patrick (15), 
Subramania Aiyar v. Narayanaswiami Vandyar (16), 
ref-rred to. 


It is of the essence of a valid tender that it should 
be “anconditional.” JE the offer is accompanied by 
a condition which prevents itfrom being perfect cr 
c.mplete in itself, it cannot be regarded as equivalent 
to payment, and the promise? is uncer no obligation 
to acceptit. Wheretherefore the plaintiff sends a 
single chequefor two items, only one of which was 
due at tns time while the other was payable after 
some time, the cheque being one and indivisibe can 
be accepted as a whole ornot at all, and hence the 
tender of one of the items by that chequa is not good 
and the promisee ig therefore within nis rights in 
rejecting it. Narain Das y. Abirash Chander (17), 
relied on. 


Where under a deed of mortgag2, part of the 
money is made payable forthwith to another but due 
to unexpected events the payment is made only 
after some years, the money cannot be deemed ty 
have been paid to the mortgagor at the time of the 
mortgage. Nor can the mortgages be considered to 
bethe agent of the mortgagorin respect of the 
payment, Consequently the mortgagee is not 
entitled to interest on that amount from date of 
mortgage but only from date of actual payment 
by him. The right to redeem also accrues after 
the expiry of the stipulated period From date of 
actual payment. 

[Case-law discussed. | 


It isnot open to a partyto approbate and re- 
probate at the same breath, to pick and choose that 
which is beneficial and reject which is detrimental. 


Where the decree as framed by the lower Court 
the mere fact that the term of redemption fixed in 
the deed is along one is by itself not a sufficient 
ground for supposing that this condition is a clog 
and should be relieved against and the plaintin 
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respondent was himselêmislel i1 cioosing the 
forum; baving been the first to file the appeal and 
the appellant subsequently filed-the appeal in the 
wrong Court: 

Held, that the provisions of s. 5, Limitation Act, 
applied and the period during whichthe appeal 
remained pending in the wrong Court should be 


excluded. | 

F. C. A. from the decree of the Sub- 
Judge, First Class, Sargodha, dated June 18, 
1927. 

Messrs. M. C. Mahajan, Shamair Chand, 
Arjan Das and Bhagat Ram Kohli, for the 
Appellants. 

Messrs. Achhru Ram, Bhagu Ram, Ghulam 
Mohy-ud-din end J. N. Aggarwal, for the 
Respon dents. 


Tek Chand; J.—This judgment shall dis- 
pose of cross-appeals, Civil Appeals Nos. 344 
and 625 of 1928, which arise from a suit 
for redemption and certain alternative re- 
liefs. This suit was partially decreed by 
the Subordinate Judge, 1st Class, Sargodha, 
on June 18, 1927, and from this decree both 
pariies lodged appeals in the Court of the 
District Fudge within the period prescribed 
by law for presentation of appeals in that 
Court. The appels came up for hearing 
pefore the District Judge on January 19, 
1928, when he held that ihe decree of the 
Subordinate Judge was eppsalable to the 
High Court and nos to his Court. He as- 
cordingly directed that the memoranda of 
appeal be returned for presentation in the 
proper Court. Te papers were ectuelly 
returned io the parties on January 26, 1923; 
snd the defendants presented their appeal 
in this Court on January 30, 1923 (Civil 
Appeal No. 344 of 1928), and ths plaintiff 
presented his appzel (Civil Appeal No. 625 of 


1928), on February 13, 1928. P 


At the commencement of the hearing be- 
fore us, a preliminary objection was raised 
by Counsel for the respondent in Civil 
Appeal No. 344 of 1928 ihat the appeal was 
barred by time. After examining the re- 
levant portions of the record and consider- 
ing the arguments of Counsel, we overruled 
the objection and proceeded to hear the case 
on the merits. Itıs conceded that accord- 
ing to recent Full Bench decisions the order 
of the District Judge, holding that the ap- 
peals lay to the High Court, was correct and 
the appeals should have been presented tn 
this Gourt within ninety days of the 
date of the Subordinate Judge’s decree. 
A contrary view, however, had been taken in 
some earlier rulings, according to which 
the valuation fixed in the plaint, which in 
ihis case was Rs. 3,500, governed the forum 
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of appzal. Further, the decree, as framed 
by the Subordinate Judge, was not clearly 
worded and its exact meaning and signif- 
cance was by no means beyond doubt. 
Indeed, the plaintiff-respondent himself ap- 
pears to have been misled in choosing the 
wrong forum and, as stated already, it 
was he who was the first to file his appeal 
in the District Court. In our opinion this 
is pre-eminently a case to which the pro- 
visions of s. 5, Limitation Act, are applicable. 
It is conceded that if the period during 
which the appeals remained pending in the 
District Court is excluded, both appeals are 
within time. The pzeliminary objection has 


“no force and is overruled. Coming to the 


merits, we find that the land in dispute has 
been the subject of numerous alienations 
and considerable litigation during the last 
sixty years, and ib is necessary to set out 
ils history in chronological order. (His 
lordship after dealing with the history |in 
detail proceeded t consider the appeal 
on merits). From this decree the plaintiff 
es well as defendants Nos. 1 to 9 have 
appealed. The prayer in the plaintiff's ap- 
palis that he showd be granted a decres 
for immediate possession of the land by 
redemption, while the defendants in their 
appeal ask for a total dismissal of the suit. 

It will ba convenient to tak2 up first the 
plaintiffs appzal, in which acleim for im- 
me2dia‘e redemption of the mortgage is made. 
It is conceded that according to the terms 
of his mortgage (Ex. P. C.) Maya Das was 
entitled to remain in actual possession of the 
entire mortgaged land for twenty-five years 
or fifty harvests end thet this period was 
to commence from the date when he took 
possession efter redeeming the first mort- 
gagees, Pir Haidar Shah and Malik Sahib 
Khan, whose term was to expire in June 
1895. Before that date, however, Jowala 
Sahəi and Dhera Mal had redeemed the 
first mortgagees and obtained possession, 
and according to the conditions of their 
mortgage, they were to remain in posses- 
sion for a period of twenty years commenc- 
ing with Rabi 1889, Maya Das, alleging that 
his deed was ofan earlier date than that 
of Jawala Sahai. Dhera Mal, sued to recover 
possession from them, but the Chief Court 
in 1893 disallowed his claim, holding that 
their mortgage had priority over his mort- 
gage, and that Maya Des was not entitl- 
ed to redeem till the period of twenty years 
fixed in their deed (Hx. P. D.) had run out. 
It is no longer denied that these twenty 
years expired in October 1908. It is clear, 
therefore, thet the right of Maya Das to 
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o into possession did not accrue till that 

ate, 

This is admitted in very clear terms in 
pera. 9 of the plaint, end after making a 
half-hearted attempt to explain away this 
admission Mr. Jagan Nah frankly con- 
ceded that the starting point of the twenty- 
five years’ term of the defendants’ mort- 
gage is October 25, 1908. He urged, how- 
ever, that this condition was a clog on the 
equity of redemption snd should not be 
enforced. As already stated in the litigation 
ending “with the Chief Court judgment of 
1893, one of the issues related to the validity 
of the conditions of the mortgage (Ex. P. C.) 
and it was then held that these conditions 
were valid and legally enforceable, and that 
no fraud or undue influence of any kind had 
been practised on the mortgagor. Admittedly 
the plaintiff purchased the equity of re- 
demption with full knowledge of the de- 
fendants’ mortgage, end the decision of 
the Chief Court is binding on him. More- 
over, the mere fact thet the term of re- 
demption fixed in the deed is a long one 
is by itself not a sufficient ground for sup- 
posing that this condition is a clog 
and should be relieved against. I hold 
therefore thet ihe ecntention, that the term 
of twenty-five years is a clog on the equity 
of redemption, is without substance and 
must be overruled. 


Mr. Jagan Nath next urged that though 
the claim for redemption was premature at 
the date of the institution of the suit as well 
_aset the date of the decreeof the lower Court, 
but counting the period from October 1908 
twenty-five years have expired on October 
29, 1933, during the pendency of the appeal 
_and this Court should decree redemption 
now. In reply Mr. Mehr Chand contended 


that the period of twenty-five years 
should begin from August 1918 when 
the defendants were able to ob- 


tain actuel possession after lengthy litiga- 
tion with the second mortgagees. It is 
quite clear that Maya Das was inno way 
to blame for the litigation of 1913-18 when 
his claim for redemption was resisted on 
grounds most of which were found to be 
frivolous end unsusteinable. He is there- 
. fore entitled to an exclusion of the time 
. during which the suit remained pending, 
1. e. February 1913 to August 1918, or 54 
years. But Mr. Mehr Chand has not been 
able to give any satisfactory explanation of 
~ the inaction of Maya Das from October 1908 
“to February 1913, when ke could have 
redeemed the second morigagees. I do 
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not think therefore that his clients are 
entitled to exclude this period. As a result 
of this finding, the mortgage (Ex. P. C.) 
will be redeemable after the expiry of 5} 
years from October 25, 1933, 1. e. on April 
20, 1939. I hold therefore that the claim 
for redemption is still premature. Accord- 
ingly the plaintiff's appeal (Civil Appeul 
No. 625 of 1928) feils and must be dis- 
missed with costs. 


Tn the defendants’ appeal the controversy 
mainly centres on the point, whether under 
the terms of the mortgage the plaintif is 
entitled to reduce the mortgage charge by 
paying forthwith the interest-bearing portion 
of the principal sum secured together with 
the interest accrued thereon, though he 
cannot redeem the mortgage for some years 
more. The learned Subordinate Judge 
hes found this issue in favour of the plain- 
tiff and hes held that the plaintiff could 
reduce the mortgage charge by paying off 
Rs. 1,500 plus interest at Re. 1 per cent per 
mensem with yearly resis from July 2, 
1918 (when. this arnount was paid by Maya 
Das to the second morltgagees) to March 13, 
1926, (when the plaintiff tendered the 
amount by cheque to the sons of Maya 
Das) Onthis basis he has calculated the 
the total amount due in this account on the 
date of decree to be Rs. 3,571. In support 
of this finding, Mr. Jagan Nath Aggaiwal 
for the plaintiff-respondent points out that 
though the principal sum secured on the 
mortgage in question wes Rs. 3,500 it was 
made up of three items, for each of whica 
the parties had made separate end distinct 


stipulations, as is cleer from the conditions 


of the mortgage. set in para. (C) above. 
The first stipulation in cl. (1), pare. (C) 
created an immediate charge for Rs. 1,500 
on one-half of the right to receive the pro- 
duce which had been reserved to the mort- 
gegor under the first mortgage (Bx. P. A.) 
in favour of Pir Haider Shah, ete. Cl. (2), 
authorised Maya, Das to redeem the first 
mortgage from Pir Haidar Shah, ete,, on 
payment of Rs. 500 and after redemption 
divide the produce of the redeemed land 
with the mortgagor in certain specified 
shares. Both these items of Rs. 1,500 and 
Rs. 500 did not carry interest. The third item 
of the consideration consisted of another sum 
of Rs. 1,500 relating to which there were 
separate stipulations which are set out 
in detail in cis. (8) to (6) above, and it is 
with this item that we are concerned in 
this appeal. Clause (3) provided that: 

“ The remaining sum of Rs. 1,500, shall carry 
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interest from to-day at thse rats of Re. 1 pər cant. per 
mensem, and form acharge on the entire mortgaged 
property; the account as to interest shall be made 
every year and the mortgagee shall charge interest 
on interest and I shall pay the whole sum to the 
mortgagee within 20 years”. i 

Clauses (4) to (6) lay down the consequ- 
ences of non-payment of the amount due in 
this «account on the termination of the 
20th, 21st, 22nd, 23rd and 24th years from 
tha date of the execution of the mortgage. 
Mr. Jagan Nath urges that (1) the sum 
of Rs. 1,500 referred to in these clauses 
was the emount which was left with 
Maya Das, mortgagee for payment to 
Shankar Das and Thakar Das, the promisees 
of agreement Ex. P. B., and (2) though it 
wes slipulated that this item wouid bear 
interest from “to-day” (i. e. the date of 
mortgage) and could be repaid within 20 
years from that date, and with certain 
panalties till the expiry of the 24th year (t. e. 


on February 24, 1911), but as it was 
on July 2, 1918 that Rs. 1,500 
was actually paid by Maya, 


Das to ths assignees of Shankar Das and 
Toakar Das, that date, and not the date 
of the exscution of the mortgag3 should 
ba considered to bs tha starting point for 
charging interest as we'l as for computing 
the period of 24 years, during which re- 
p2yment could bs made by the mortgagor 
as stipulated. 

The contention of Mr. Mehr Chand 
Mahajan for the defendants-appellants, on 
the other hand, is that the wording of 
the deed being clear and explicit and open 
to but one meaning only, the parties 
musi be held bound by the stipulations 
contained therein, and it is not competent 
to the Court to speculate as to their 
supposed intention, and to substentiate 
therafor fresh and entirely different cove 
nants. Mr. Mshr Chand also made a 
faint-hearted attempt to argue that the 
sum of Rs. 1,500 which was to carry inter- 
est was not the amount which was pay- 
able to the promisees of ths agreement 
Ex. P. B. After hearing him I have no 
doubt that this argument is without sub- 
Stance. It is apparent from the terms of 
the morigage-deed (Ex. P. C.) that the 
interest bearing portion of the principal 
amount secured on foob of the mortgage 
was the sum of Rs. 1,500 which was pay- 
able to Shankar Das and Thakar Dus, and 
indeed this was admitted very clearly by 
Maya Das himself and his pleader on 
various occasions in the course of the civil 
and revenue litigation between the parties 
jn 1889 to 1895 (see pp, 48, 50, 52, 54 and 
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56 of the paper book). It seems ihat at 
the time of the execution of the mortgege- 
deed in dispute (Ex. P. C.) both the mort- 
gagor (Ahmad Yar) end the mortgagee 
(Maya Das) were under the impression 
that Thaker Des and Shankar Das would 
have nd objection to receive forthwith the 
sum of Rs. 1,500, ənd on that assumption 
it was stipulated that Rs. 1,500 would 
bear interest from “to-day.” IJtis no doubt 
true in the agreement (Ex. P. B.) Ahmad 
Yar had undertaken to execute a regular 
mortgage in favour of Shankar Das and 
Thakar Das on their redeeming the first 
mortgagees, Pir Haidar Shah and Malik 
Sahib Khan. But as Shanker Das end 
Thakar Des were unable to coms to any 
rangement with the prior mortgegees and 
the term of whose mortgage wes not to 
expire till 1895, all that Shenker Das and 
Thaker Das were entitled to receive in 
February 1887 was Rs. 900, which they 
hed lent to Ahmad Yar in 1882, together 
with interest ihereon, ere in all Rs. 1,600 
approxim stely. 

Tois sum of Rs. 1:500 was therefore left 
in deposit with Maya Des, mortgagee for 
poyment to Shenkar Das and Thaker Das 
and if was expected that they would be 
paid forthwith, end consequently it was 
entered in ths deed that this “sum of 


‘Rs. 1,500 snall carry interest from today." 


It appears, however, that Theksr Das and 
Shankar Das were not willing to accept the 
money, and soon after transferred their 
rights under the agreement (Ex. P. B.) 
to Jowala Sahai and Dhera Mal, -who lost 
no time in getting into touch with Ahmad 
Yar, and in October 1888 persuaded him 
to execute a mortgage in their favour for 
a period of 20 years, authorising them to 
redeem the first mortgagees, Pir Haidar 
Shah and Malik Sahib Khan. Accordingly 
Jowala Sahai and Dhera Mal, with the 
concurrence of Ahmad Yar, soon came to 
terms with the first mortgagees, and having 
redeemed their mortgage seven years be- 
fore the expiry of its term entered into 
possession. In compliane with the stipulations 
in his deed (Ex. P. C.) Maya Das offered 
payment of Rs. 1,500 first to Shankar Das 
and Thakar Das and then to their trans- 
ferees, Jowala Sahai and Dhera Mal, but nei- 
ther of them was willing to accept it. There- 
upon he put the matter in Court, but the 
Chief Court found that the mortgage in 
favour of Jowala Sahai and Dhera Mal 
though posterior in date to that of Maya 
Das, had priority over it, and that the 
latter could not compel them to receive 
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payment of Rs. 1,500 till 1908. The result 
therefore was that the contemplated payment 
of Rs. 1,500 could not be made at the 
time of the execution of Maya Das’s mort- 
gage (Ex. P. C.) or within a reasonable 
time thereafter, as had been anticipated, 
and it was not till July 1918, that after 
further litigation, ihe amount was actuelly 
paid to the representatives of Jowala Sahai 
and Dhera Mal. 

It must be conceded that Maya Das 
was not to blame for this long delay in 
paying Rs. 1,500; indeed he had shown 
his readiness and willingness to pay by 
‘repeatedly making offers, both out of and 
through Court. But the fact remains that 
this part of the principal mortgage-money 
wes not actually paid till 31 years after 
1887, and I cannot see on what grounds, 
legal or equitable, cen Maya Das 
or his successors-in-interest claim interest 
and compound interest on it for that 
period. It follows, therefore, that owing 
io the happening of unexpected events, 
the stipulation in ihe deed as to the pay- 
ment of interest’ “from to-day’ must be 
held to have become inoperative and in- 


capable of being enforced according to its - 


literal meaning. Mr. Mehr Chand, how- 
ever, has very ingeniously argued that 
a mortgage being a 

“transfer of interest in specific immovable pro- 
perty for ths purpose of securing payment of money 
advanced or to be advanced by way of loan (s. 58, 
Transfer of Property Act).” j 

the 


the unpaid portion of mortgage- 
money must be held to have become the 
property of the mortgagor, which the mort- 
gagee held as the agent of the mortga- 
gor and which the latter was at liberty 
to draw at any time. From this he asks 
the Court to conclude tbhat.the sum of 
Rs. 1,500 should be “deemed to have been 
paid” at the time of the execution of the 
mortgage deed, and as such, capable of 
bearing interest from that date, and sug- 
gests that the equities between the mort- 
gagor and the mortgagee, arising from 
the circumstance that the money actually 
remained with the mortgagee for all these 
years, be adjusted by allowing the former 
(but not his assignee) compensation by 
way of damages for the failure of the 
agent (mortgagee) to invest the amount 
during this period so as to mitigate the 
loss to nis principal (mortgagor). In sup- 
port of this contention Mr. Mehr Chand 
referred to Komu Kutti v. Kumara Menon, 
49 Ind. Cas. 313 (1), Subbu Chetti v. Aru- 


(1) 49 Ind. Cas, 313; A I R 1919 . 387; 
J 692; 24 M L T 260, han kk 
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nachalam Chettiar (2) and Imam Din Y. 
Dittu, 78 Ind. Cas. 445 (3). Ths first two 
rulings, however, are clearly distinguish- 
able, as in each of them the transaction 
in dispute was an out and out sale and not 
a mortgage as istha case here. Tht on 
this point there is substantial difference 
between a sale and a morigage was poini- 
ed out by the House of Lords in the well- 
known case of the South African Territo- 
ries v. Wellingion (4). As observed by 
Lord Herschell in that case, (p. 315*) a 
contract to lend money on the security of 
ceriain property. 

“ig not in its nature a contract of purchase; 
it is an agreement on the one side to lend money 
for a term of years, and on the other side to give 
the lender a specified security for his loan. I am 
at a loss to see how an agreament of his descrip- 
tion can createa debt from tne lender to the bər- 
rower.” 

It has eccordingly been held that a suit 
to enforce an agreement to lend monsy 
on a mortgage is not maintainable, nor 
is the mortgagor entitled to bring a suit 
to compel the mortgazee to advance the 
unpaid balance of the principal sum secur- 
ed on the morig:ge. Ses Anakaran Kasmi 
y. Saidamada:h Avulla (5), Rajagupala 
Aiyar v. Davood Rowiher, 45 Ind. Cas. 161 
(6), Yadavendra Bhatiu y. Srinivasa Babu 
(7), Sheikh Galim v. Sadarjan Bibi (8) 
end Narain Prasad v. Narain Singh (9). 
The last-mentioned case contains the fol- 
lowing observations (at p. 10367) which 
completely disposs of Mr. Mehr Chand’s 
contention : 

“A contract to lend is nct the same thing as 
a contract of agency. The mortgagees did not 


hold in their hands any money belonging to the 
moitgagor.” - 

Similarly a Full Bench of the Bombay 
High Oourt held in Hitwardhak Cation 
Mills Co. v. Sorabji (10) that : 

“An agreement to lend money does not create an 
obligation to pay money****It createsno debt, 
though the breach of it may give rise to a claim 
for damages.” 

(2) 53 M 270; 124 Ind. Oas.55; A IR 1930 Mad, 
382; 58 M L J 420; 31 LW 371; Ind. Rul. (1930) Mad, 
567; 58 ML J 420. 

(3) 78 Ind. Cas. 445; A I R 1925 Lah. 174, 

a A O 309; 67 LJ Q B470; 14 TL R298; 
af 

J 


R a TS L T 426. 
3 ) 45 Ind, Cas, 161; A I R 1918 Mad. 364; 3k M LJ 
$ 
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(7) 47 M 698; 80 Ind. Cas. 5; AI R 1925 Mad. 62; 
47 M L J435; 20L W 17. 
(8) 43 © 59; 29 Ind. Oas, 621; A IR 1916 Cal, 530; 
21 C L J 532; 19 C W N1332. 
(9) 52 A 1037; 131 Ind. Oas. 599; (1930) A L J 1577; 
a fee AIL 40; (1930) A L J 1577; Ind. Rul. (1931) 


407, 
(10) 33 B 426; 2 Ind. Oas. 432; 11 Bom LR 386, 
*Page of (1898) A. C.~[Hd]. 
[Page of 92 A.—[Hd.| 
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The headnote of the third case, cited 
by Mr. Mehr Chand, Imam Din v. Ditiu, 78 
Ind. Cas. 445 (3) no doubt supporis ` his 
contention. That was a casa decided ex 
pariz on revision by Martineau, J., sitting 
in Single Bench. The learned Judge held 
on the facts of the case (which are not 
set out in the judgment) there was an 
implied contract by the mortgage to pay 
the whole amount for which the land was 
mortgaged. He, therefore, held that the 
suit by the mortgagor to recover the un- 
paid balance of the mortgage-money was 
maintainable. It eppears that the deci- 
sion wes based on the peculiar facts of the 
case, end the bead-note is much wider than 
what wes actually decided by the learned 
Judge. There is no discussion abali of the 
question in the judgment, and I do not think 
tnat thet case can be accepled as an èu- 
thority for the broad proposition urged 
by the appellants’ learned Counsel. After 
carefully considering Mr. Mehr Chand’s 
srguments on this point, I find that there is 
no force in them end I hold, in agres- 
ment with the lower Court, thet defendanis 
Nos. lto 9 are nob entitled to charge 
interest on the stmof Rs. 1,500 from the 
date of the execution of the mortgage, but 
thes this sum carried interest and com- 
pound interest at the stipulated rate from 
the date on which it wes actually paid, 
j.e. July 2, 1918. 

It necessarily follows from the finding 
in the preceding paragraph that the 
period of 20 years mentioned in cl. (az) Of 
pare. (c) above, within which the mort- 
gagor wes ellowed to pay of the interest- 
bearing portion of the morigage and thus 
reduce the debt pro tanto is to be computed 
from July 2,1918, and that as that period 
has not yet expired, it is open 10 the 
plaintiff, as the successor-in-interest of the 
morigagor, to re-p3y if he so chooses, that 
amount (Rs. 1,500) together with interest 
and compound interest atthe stipulated 
rate, even though he is not yet entitled to 
redeem the mortasge. Mr. Mehr Chand con- 
tended that according to the plain reading of 
the deed this term of 20 years was to run 
from the date of the mortgage and that in ac- 
cordance withthe conditions in cls. (4) to 
(6), para. (C), this right became extinct at 
the expiry of the 24th year in 1911. it 
is no doubt true, that this is what was 
within the contemplation of the parties 
at the time of entering into the bargain, 
but, as has been stated above, certain 
unforeseen circumstances supervened, with 
the result that it was not till July 2, 1918, 
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that the mortgagee was able to advance 
this part of the principal morigage-money; 


and it was from that date that interest 
{hereon became chargeable. 
The right of the mortgagor to repay 


this emount therefore could not possibly 
accrue before July 2, 1918. It cannot be 
denied thatthe provision in the deed per- 
mitling the mortgagor to lighten his burden 
by piecemeal repayments hed been made 
for his benefit end was a necessary com- 
plement to the stipulation that this part 
of the principal mortgage money was to 
bear interest end compund interest 
at certain specified rates. Tae intention 
clearly was that the two provisions ware to 
be enforced simulteneously, one for the 
benefit of the mortgagee end the o.her for 
that of the mortgagor; end it would be 
absurd to hold thot in the changed cir- 
cunistences one of these provisions became 
operative from 1918, while {he other hed 
been extinguished seven yeats before it 
could be given effect to. The contention 
of the appəllants, if accepted, would re- 
serve toths morigagee the right to casrge 
interest end complund interess on Rs. 1,500 
from ths dete of the advence, but would 
deny to the mortgagor the concession ex- 
pressly given to him to reduce his liability 
by repsying the amount due within 20 yes 
unconditionally and in the succeeding four 
years with certein penalties which are seb 
oubin great detailin the deed. -lt is quite 
clear thatthe appellanis wish to appzobate 
and reprobate in the same breath; they 
wish to pick and choose that which is 
beneficial to them end reject whatis de- 
trimenteal. This obviously they cannot be 
allowed to do. There isno doubt that the 
two conditions are inter-dependent and are 
inextricably mixed up, and both of them 
became operative on the date on which 
the mortgagee actually paid the principal 
sum. I therefore hold in agreement with 
the learned Subordinate Judge, that the 
terminus a quo of the term of 20 years men- 
tioned in cl. (3) of para. (C) above is 
July 2; 1918, and that itis open to the 
mortgagor orthe plaintiff as his successor- 
‘n-interest, to take advantage of the con- 
cession allowed to him. 

The learned Subordinate Judge has held, 
however, thatinterest on this part ol the 
mortgage-money ceased to run on March 13, 
1926, when the plaintiff, through his pleader, 
sent to defendants Nos. Lto 9 a cheque 
for Rs. 7,872 with the forwarding letter, 
Ex. D-3. He has held that having regard 
to the stipulation in cl. (3), para. (C) 


f 


1936 © 
above, this wes e valid “tender” of the 


amount due cn the interest-bearing 
portion of the mortgage money, and as 
the defendants rejected it without 


excuse, the plaintiff is ex- 
onerated from liability for payment of 
interest and compound interest on 
Rs. 1,500 from that date. A perusal of 
the forwarding letter shows that the sum 
of Rs. 7,872 for which the cheque was 
sent, consisted of two items: (1) Rs. 6,037 
being the amount which the plain- 
iif then believed to be due on account 
of the interest-bearing ‘portion of the mort- 
gage, and (2) Rs. 1,835 which the defendant- 


eny lawful 


| appellants had paid to the second mori- 


gagees, Jowala Sahai end Dhera Mal, in 
accordance with the decree of the Chief 
Court passedin 1918, asthe cost of im- 
provements which the letter had -effected 
during the currency of their mortgage. Be- 
fora considering the legality of the “tender” 
it is necessary to clear the ground by 
referring to two matters on which there is 
no dispute between the parties. It is 
common ground that the amount actually 
dus on March 13, 1926, on account of the 
first item was Rs. 3,571 only and nos 
Rs. 6,037, as seems to have been erroneous- 
ly supposed by the plaintiff and his ad- 
visers, who had calculated interest from 
1914 instead of July 2, 1918, when the prior 
mortgagees were actually paid off. There- 
fore, so far as, this item is concerned; the 
pleintifihad tendered a lerger’ sum than 
was really due. Asregards the second item 
both Counsel are agreed that ihe tender. 
was premature. It is conceded by Mr. Jagan 
Nath that the cost of improvements was 
payable to the mortgagee at the time of 
redemption of the mortgage, and as the 
mortgage had not become redeemable in 
1926 the defendants were .not bound to 
accept that amount at the time. Itis also 
to be noted that for payment of the amount 


believed to be due on both these items, 
the plaintiff sent to the defendants a single’ 


cheque. On these facts the question arises. 
whether the defendants. were justified in 
rejecting the tender, because : 

(a) it was made by cheque and notin “current 
coin ;' (b) the amount tendered for the first item 
was larger than what was really due; and. (c) a 
single cheque was sent for the aggregate amount, 
of both itzms; only one of which was due 
and the other the defendants were not bound to 


accept.” = l 

Itis ho doubt . true that a tender to be 
valid “must be made in the cvrrent coin 
of the realm” and ‘a tender by cheque is 
not sufficient. It is, however, well settled 
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now that where a tender is actually made 
but in a medium different from that re- 
quired by law, the objection to the form 
ofthe tender may be expressly or im- 
pliedly waived by the creditor, and it həs 
been held that hse will be deemed to have 
waived the objection, if he rejecis the tender 
on other grounds, without making any ob- 
jection to its legality in point of quality. 
See Jagai Tarini v. Noba Gopal (11), at 
p. 910,“ where the English and Indian au- 
thorities are collected ; see also Ismail Issac 
v. Abdulla Haji (12), at p. 0337, Venkaiarama 
Aiyar v. Gopalakrishna Pillai (13), at 
p. 2601 and Halsbury’s Laws of England, 
Vol. VII, p. 420. In the case before us, no 
objection wasraised at the time when the 
cheque was returned by the defendants, as 
to the inedium in which the tender was 
made, and therefore the tender cannot bea 
heldto be bad simply because it was made 
by cheque end not in coin or currency 
notes. Noris there any forces in cbjection (b), 


. os the amount actually offered for the firstitem 


wes nearly double of what wasreally due on 
the date on which the cheque was sen. 
The forwarding letter, Ex. D. 3, makes it 
clear that the offar wes made subject to 


accounts being taken at a later stage. 
It is true that this letter is a long- 


winded document and contains soms state- 
ments which the defendants did not and 
could not accepi, but after making full el- 
lowances for this circumstance, itis quite 
clear that so far as this item is concerned, 
the tender was really one made “under pro- 
test” and such a tender. is not bad in law. 
The calculations were, of course, incorrect, 
but the mistake wasin favour of the. ap- 
pellants and not against them, and they 
can have’no reasonable grievance’ on this 
score. The tender of more than what is 
due is, of course good, and if eny authority 
is required for this self-evident proposition, 
reference may be made to Wade's case (14), 
Douglas v. Patrick .(15).and Subramania 
Atyar v. Narayanswami Vandyar, 45 Ind. 
Cas. 638 (16). | 
_ This third objection, however, is more 
serious. As stated already, ths- plaintiff 
` (11) 34 C 305. l 
' (12) 55 B525; 129Ind. Cas. 748: A I R 1931 Bom; 
118; 32 Bom L R 1660; Ind. Rul. (1931) Bom. 220. 

(1356 M L J. 255; 116 Ind. Cas, 844; A IR 1929 
Mad. 320; 52 M 322; 29 L W 220. : ; 

(M4) 77 ER 232. 
` (15) (1790) 100 E R 802; 1 R R 793; 3 T R 683, 
(16) 45 Ind, Cas. 638; A I R 1918 Mad, 88: 34 M L 
J 439; 7 L W 537. 
-#Page of 34 0- [Bd] Uee 

Page 0155 B -[Ed. 

Ipnge of 50 M L J—[ Ed] 
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senta single cheque for two items, only one 
of which was due at the time, and the other 
was not to be payable for some years to 
come. The cheque, being one and indivisible, 
could be accepted as a whole or'not all. It 
is clear, therefore, that for this reason the 
tender was not unconditional and the defen- 
dants were within their rights in rejecting 
it. Itis of the essence of a valid tender that 
it should be “‘unconditional.” If the offer 

is accompanied by a coridition which pre- 
' vents it from being perfect or complete in 
itself, it cannot be regarded as equivalent 
to payment, and the promisee is under no 
obligation to accept it s. 38, Contract Act, 
and Narain Das v. Abinash Chander, 


69 Ind. Cas. 273 (17), I am, 
therefore, constrained to hold that the 


finding of the learned Subordinate Judge on 
this point is incorrect and that interest on 
this part of the consideration did not cease 
on Merch 13, 1926. But, as already stated 
itis still opentoths plaintiff to pay the 
amount due-on this part of the mortgage 
money in accordance with the provisions of 
els. (414) to (vi) of para. (C) and reduces the 
charze accordingly. 


The result of the’ foregoing discussion is 
that the. only relief lo which ths plaintiff 
is entitled in this suit is a deélaration that 
he is entitled to reduce the morigege 
charge by paying off ths interest-bearing 
portion of the .mortgage-money within the 
period prescribed in the deed, as computed 
from July 2, 1918. IL would accordingly 
accept the defendants’ appeal (Civil Appeal 
No. 344 of 1928), set aside the judgment 
and.decree of the lower Court, and in lieu 
thereof pass a decree in favour of the plain- 
tiff‘ declaring that he is entitled to pay off 
the interest-bearing portion of the mortgage- 
money (Rs. 1,500) with interest at Re. 1 per 
cent permensem and compound interest 
with yearly rests, calculated from July 2, 
1918, within a period of 20 vears from that 
date and, failing that, within the succeeding 
four years in the manner and onthe condi- 
tions: mentioned in the mortgage-deed 
(Ex. P.C.).. The rest of the plaintiff's claim 
is dismissed. Having. regard io all the 
circumstances and particularly the fact, 
that the appellants had put forward as un- 
tenable claim for interest from 1887 to 
1918, I would leave the parties to bear their. 
own costs of the appeal. Tne costs of the 


(17) 69 Ind. Cas. 273; AI R 1922 P O 347; 16 L W 
780; (1922) MIW N 791; 4 U PL R (P ©) 111; 27 O0 W 
N 999; 21 A L J 201;31 ML T 217; 44M L J 728; 37 
O Ld 457 (P, O) 
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suit shall be borne by the parties as orde!- 
ed by the trial Court. 
Din Muhammad, J. —I agree. 
Appeal No. 625 of 1928 dismissed. j 
N. Appeal No. 314 of 1928 accepied. 


RANGOON HIGH COURT 
Civil Revision Application No. 44 of 1935 
June 11, 1935. 
MAC: NEY, J. 
BANK or CHETTINAD, Lrp.—AppLicant 
r ErsSus 


MAUNG PO LU—RESPONDENT. 


Attachment —Property atlached handed over to 
headman temporarily—Security bond furnished and 
property sold—One of ‘sureties alleging ownership 
getting attachment removed —Revision by creditor — 
Held, that there was attachment and Court had 
jurisdiction to consider application for removal — 
Civil Procedure Code (Act V of 1909), O. XAT, r. 43, 
s. 115—Revision—Octher remedy open—Application in 
revision——Maintainability. 

Certain property of a judgment-debtor was 
attached and handed over temporarily to the 
headman of the village where it was lying. Entirely 
without referencs to the Court, the respondent toge- 
ther with the neadman executed a bond with the 
acquiescance of the decres-holder, undertaking to 
keep and sell the said property on furnishing secur- 
ity. Ifthey failed to s3ll the property and pay up 
the decretal amount, then they. undertook to pay up 
the whole amount themselves. Accordingly the 
bailiff of the Court, accepting their promise, handed 
over to them the attachel property. The respondent 
claiming property sold it but applied for removal 
of the attachment on the property. The Court 
granted the prayer as the surety bund did not appear 
to be valid in the eye of the law because the bailiff 
allowed the parties to execute it on his own initia- 
tive without receiving any order from the Court. 
Tne creditor approached the High Court in Revision 
alleging that on the execution of the surety bond, the 
attachment was released as there was no attachment 
subsisting, the order of the Court removing the 
attachmeht is illegal and misconceived: — 

Held, that the action of the bailiff in handing over 
the property could not be considered to amount to a 
release of the property from attacnment and the 
persons to whose custody the property was entrasted 
are still liable for the property because they were 
holding the property on behalf of the bailiff and 
until the bailiff accepts the value they must be 
ready to hand back the property. The attachment 
must, therefore, he held to be still subsisting. Con- 
sequently it was within the jurisdiction of the Court 
to consider tne application for removal of the 
attachment and to pass orders for its removal. —- 

If a party to a civil proceeding wants the High 
Court to exercise the discretionary powers under 
s. 115 of the Code he must satisfy the Court that: 
he nas no other remedy open to him to set right 
what he alleges to have been illegally, irregularly or 
without jurisdiction done by a subordinate Court. 
Gopal Das v. Alaf Khan (2) and J. J. Guise v. 
Jaisraj (3), referred to. 


C. Rev, App. from an order of theTownship . 
Court, Sele, dated December 20, 1934. 

Mr. P. K. Basu, for the Applicant. 

Mr. Chan Htoon, for the Respondent, | 

Order.—The applicant Bank of Chettinad; 
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Limited, in Civil Suit No. 119 of 1933, of the 
Townships Court of Sale obtained a decree 
against Maung Kha and Ma Saw May for 
the payment of 2 sum of money. In Hxecu- 
tion Case No. 131 of 1934 of the sams Court 
the decree-holder applied for execution by 
the attachment of a boat and 9,000 viss of 
jaggery alleged to belong tothe judgment- 
debtor Maung Khe. This warrant was duly 
issued and the attachment was effected on 
August 22, 1934. Tne property was hended 
over temporarily to Maung So, the headman 
of the village where the proparty was lying. 
On August 30, entirely without reference to 
the Court, the present respondent Maung 
Po Lu together with Maung So, the headman 
referred to, executed a bond with the 
. acquiescence of the applicant decree-holder, 
the Bank of Chettinad, Limited. The bond, 
although it purports to pledge immovable 
property, is not registered but I make no 
further commenton this point. The bond 
sets out that whereas the boat and jeggery 
loaded therein belonging tothe judgment- 
debtor have been attached under a warrant, 
the sureties Maung So and Po Lu desire to 
go to Lower Burma to sell the attached pro- 
perties for the purpose of finding money 
and paying up the decretal amount before 
the date fixed for the disposal of the cse. 
They therefore undertcok to keep and sell 
the said property on furnishing security. 
If they failed to sell the property end pay up 
the decretal amount, then they undertook to 
pay up the whole amount themselves. 
.Accordingly ths bailiff of the Court, accept- 
-ing their promise, handed over to them the 
attached property, namely the boat and 


9,000 viss of jaggery. The bond concludes: 

“It has also been agreed that, whenever the Court 
requires the whole of the abeve-mentioned properties 
shall be handed back until such time as the decretal 
amount is paid up in full.” 


It appears that at the tims this bond was 
executed Maung Po Lu informed the 
bailiff that he was the owner of the attached 
properties and that he would apply for 
removal of the attachment. His reason for 
asking to be allowed to sell the jaggery was 
that he would suffer a heavy lossif he were 
not allowed to do so. Subsequently Maung 
Po Lu did sell the jaggery and he also 
applied to the Court in Civil Miscellaneous 
Case No. 15 vf 1934, by an application dated 
September 24, 1934: for removal of the 
attachment which had been effected on the 
paddy and jaggery. 

The learned Township Judge found that 
at the time of the attachment the properties 
were in the possession of Maung Po Lu and 
that he appeared to be the owner of the 
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boat. He accordingly allowed the applica- 
tion end issued ən order removing the 
attachment from the boat and the 
jaggery. He remarked that the surety 
bond relied upon by the respondent (the 
present applicant) did not appear to be 
valid in the eye of the law because the 
bailiff allowed the parties to execute it on 
his own initiative without receiving any 
order from the Court. The applicant now 
comes before this Court in revision of this 
order. He maintains that at the time the 
order was passed there was no subsisting 
attachment of the property inasmuch as the 
bailiff had handed it over to third parties 
and inasmuch es the jaggery at least had 
been sold. It is contended that on the 
execution of this bond the property was 
released from attachment. Therefore, as 
there was no attachment subsisting, the 
order of the Township Court removing the 
attachment is illegal and misconceived. 
The attachment of the property was made 
under O. XXI, r. 43, Civil Procedure Code, 
which reads as follows: 

“Where the property t3 be attached is movable 
property,’ other than agricultural produces, in the 
posszssion, of ths judgment-debtor, the attachment 
shall be mads by actual seizure, and the attacning 
officer shall keep ths property in his own custody or 
in the custody of one of his subordinates, and shall 
be responsible for tha dug custody thereof: Provided 
that, when the property seizel is subject to speedy 
and natural decay, or when tne expense of keeping it 
in custody is likely to exceed its value, {the attaching 
officer may sell it at once.” 

The action of the bailiffin handing over 
the manner already 
described cannot, it seems to me, be con- 
sidered to amount to a release of the 
property from attachment..In fact the 
bond itself is careful to make this point 
clear because the sureties are, under the 
arrangement, to hand back the property so 
long as the decretal amount remains unpaid. 
Order XXI, r. 43, authorises the bailiff to 
sell property which is subject to speedy and 
natural decay, such as the jaggery was, or 
when the expense of keeping it in custody 
is likely to exceed its value, and this the 
bailiff may have considered might have 
applied to the boat. It seems to me that 
under this arrangement the property could 
still be regarded as being in the bailiff's 
charge and he was certainly still responsible 
for it. That being so, I fail to see how his 
action can be considered to have amounted 
to a release of the property; it may be noted 
that the Court itself passed noorder at all 
in the matter. What was done was done 
entirely onthe bailiffs own initiative and 
for his own purpose. It is said that ho, 
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that the jaggery has been sold, the attach- 
ment must. be considered to cease cn the 
sale. But here again in the circumstances 
of this case, I do not agree. The persons to 
whose custody the property was entrusted 
¿re still liable for the property because they 
were holding the property on behalf of the 
bailiff and until the bailiff accepts the value, 
they must be ready to hand back the 
property. The attachment must, therefore, 
be held to be still subsisting. This being 
so, it seems tome that it was within the 
jurisdiction of the .Township Court to 
consider the application for removal of fhe 
attachment and to pass orders for its 
removal. There is a remedy open to the 
aggrieved party and it is not necessary for 
that party to come to this Court in revision. 

In Mg Ye v. Vallagu Velli (1) mylearned 
brother Mya. Bu, J., hes pointed out that: 

“It is a recognised rule that if a party to a civil 
proceeding seeks to exercise the discretionary towers 
of the High Court under s. 115 of the Code he must 
satisfy the Court that he hasno other remedy open to 
him to set right what he alleges to have been illegally, 
irregularly or without jurisdiction done by a Subordi- 
nate Court: see Gopal Das v. Alaf Khan (2) and 
J.J. Guise v. Jaisraj (3), The soundness of thig 
principle is shown by the fact that an order passed 
in the present proceedings either one way or the 
other will not Le conclusive inasinuch as ‘the party 
aggrieved thereby may have his claim or .objection 
regularly and more effectively adjudicated upon 
instituting a suit under O. XXI, r. 69,” 


Ifin the present case it had been held, 
that there was no subsisting altachm ent 
then no doubt such an order would have 
been conclusive, and it seems tome that it 
would have. heen right in those circums- 
tances for this Court to interfere in revision: 
See Maung Po Pe v. Maung Kwa, (4). This 
was acase dealing with an application to 
revise an order of the Township Court 
directing remoyal of attachment of land 
attached in en execution case. The land 
had been sold on December 17, 1926, and 
the application for removal of attachment 
was not made until January 4, following. 
Reference was made to certain decisions of 
other High Courts and it was held that after 
a sale had taken place the attachment was 
ipso facto determined and the Court had no 
Jonger any jurisdiction to investigate a 
claim for removal of attachment: The 
respondent had a remedy under O. XXI, 
r. 100, if dispossessed, or he might resist the 
auction-purchaser taking possession under 
r. 97 if he had.no cause of action under rule. 
Rene ase Cas, 1002; AIR 1934 Rang. 243; TR. 
j 2 11 A 383, A W N 1889; 151.. 

3) 15 A 405; A WN 1893: 172. a 

(4) 5 R 751; 107 Ind, Oas, 161; A I R 1928 Rang. 60, 
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The case differs of course from the present 
one hecause there it was a case of attach- 
ment of immovable property and the sale 
took place in accordance with the ordinary 
procedure and under the direction of the 
Court, end not in the peculiar circumstances 
set out above. In the result then, this does 


‘not appear to me to be a case in which this 


Court should or need interfere in revisicn 
and the application is, therefore, dismissed 
with costs, Advocate’s fee five gold mohurs. 
The remark of the learned Township Judge 
inregard tothe security bond which has 
been referred to in this order was one 
which it was not necessary for him to make 
in coming toa decisicn on the application 


. before him and it will not, of course, have 
any binding effect on subsequent litigation. 


D. Application dismissed. 





PRIVY COUNGIL 
Aprea! from the Appellate Division of ihe 
| Supreme Court of Alberta 
December 16, 1935 
Lorp BLANESBURGH, LORD MACMILLAN 
AND LORD WRIGHT. 
„CORA LILLIAN MCPHERSON 
APPELLANT 
Tersus 

ORAN LEO MOPHERSON— RESPONDENT 

-Divorce—Trial should be in Open Court—Dirorce 
suit held in Judge's library—Door marked ‘Private 
—Proceedings held not in open Court. 

Except in the case of {certain strictly defined 
exceptions, such as applications properly made in 
chambers and infant cases, every Court of Justice 
must be open to every subject of the King. Publi- 
city is the authentic hall-mark of judicial as dis- 
tinct frem administrative procedure. The} actual 
presence of the public is not -necessary but the 
Court must be open to’ any who may present 
themselves for admission. 

Mrs, M. brought an action to havea decree nisi 
obtained against her by her husband set aside, 
and an order for restitution of conjugal rights 
passed, One of the issues raised was that the trial of 
the divorce action had been a secret one and that 
acccrdingly the divorce proceedings were void. 
The trial had taken place in the Judge's library 
and it was sbated that the trial Judge was not the 
Judge presiding over the regular sittings for that 
week, The public access to the Court room was 
provided from a public corridor which encircled 
the entire second floor of the Court House. There 
was no direct access to ‘the library, which was 
approached through a double swing door in tne 
wall of tne same corridor. One wing of the door 
was always fixed. <A brass plate with the word 
“Private” on it was attached to it. Both the Counsel 
and the Judge were not in robes and when the 
Judge took his seat,.he announced that he was 
sitting in open Court and that the library, as the place 
of trial was selected on his own motion, without any 
intention of shutting out anybody, It was admitted 
that there was a regular Court-room available ; 
““ Held, that the public, through the Attorney~ 
General, had the fullest right of intervention -by 
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way of appe t> 
ground that they had not been made in open 
Court. Scott y, Scott (1), relied on. 

Held, 2]s>that in the case of atrial held in breach 
of the rule of publicity, the decree made therein 
wis only VYoidable and not void. 

(Held, however, that the time for appeal had passed 
as the parties were entitled tofthe protection afford- 
ed by s. 57 of the Matrimonial Causes Act, 1857). 


Messrs. Wilfrid Greene, K.C.. Horace 


Douglas, and R. O. Wilberforce, for the 


Appellant. 
ER G. B. Wood, K. Co end Frank 


Gaham, for the Respondent. 


Lord Bianesburgh.--Questions of wide 
general importance—of interest in some of 
their aspecis to the whole Dominion and 


even beyond—are raised by this appeal. 


from the Supreme Court of the Province of 
Alberta. The questions discussed in the 
judgments appealed from are concerned 
with the dégree of publicity called for at 
the trial of: divorce suits—in particular 
undefended divorce suits in the Province: 
their Lordships, however, will have to deal, 
in addition, with the effect upon a decree 
nisi made at such atrial and upon a decree 
absolute following thereon when it is shown 
—as in this case is alleged, that the proceed- 
ings at the trial were devoid of sufficient 
publicity—were, in short, not held in “Open 
Court”. 

The facts which raise these questions are 
not in the present cassin dispute and may 
be stated as follows: -— 

The appallant and the responden:—they 
will throughout be generally so referred to— 
were married on April 17, 1908, in the 
United States. Their subsequent matri- 
monial domicil, however, was in Alberta. 
'They lived at Edmonton where they must have 
been prominent citizens-—the respondent in 
1931, being, or shortly afterwards succeed- 
ing to the office of, Minister of Public 
Works for the Province. 

On March 17, 1931, he instituted in the 
Supreme Court of Alberta, divorce proceed- 
ings against his wife. He accused her of 
misconduct with one Roy Mattern. She 
made no answer to the charge. She putin 
no defence. She filed no demand of notice. 
Accordingly the action was appointed for 
trial without further intimation to her. It 
-was tried on April 22,1931, by Mr. Justice 
Tweedie, sitting in the Judges’ law library 
of the Court House at Edmonton. The 
learned Judge, on that day and in that place 
after taking the evidence of the respondent 
and of two witnesses called on his behalf 
pronounced a decree nisi and gave to the 
respondent the custody of the four children 
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youngest then a boy of seven. 

It is not unlikely, if one may judge from 
passages in the record, that the retention by 
the respondent of the custody of that 
youngest son, lies at the root of much of the 
later troubles between the parents. 

In due course, however, there having been 
nointervention by ihe appellant or anyone 
else, the decree nist was by decree of 
June 28, 1931, made absolute and the 
marriage between the appellant and respon- 
dent was, at least apparently, finally 
dissolved, with this statutory result, that 
after the time for appeal had expired, it 
became lawful for both parties to marry 
again as if their prior marriage had been 
dissolved by death—all in terms of s. 57 of 
the Matrimonial Causes Act, 1857—~a section 
which has always been part of the law of 
Alberta. 

And of that privilege the respondent in 
due course availed himself. In July 1932— 
long after the time for any appeal from the 
decree absolute had expired, he married 
Mrs. Mattern, the former wife of Roy 
Mattern already mentioned. She had 
obtained a divorce from her husband on 
account of his misconduct with the appel- 
len'. Three months after the respondent's 
marriage to Mrs. Mattern—in October, 1932 
~~the appellant commenced against him the 
acion out of which this appeal proceeds. 

As originally framed the action was not 
directed to the questions with which their 
Lordships are now alone concerned. Its 
claim wasto have rescinded and set aside 
the decrees nisi and absolute obtained by 
the respondent in the divorce action on the 
allegations, in effect, that these decrees had 
resulted from the respondent's perjury in 
stating in evidence at the trial that there 
had been no collusion between himself end 
the appellant whereby the necessary evi- 
dence of her adultery had been obtained and 
that thera had been no condonation of that 
adultery. 

In the statement of claim as first delivered, 
it is recorded, almost casually, that the trial 
at which these alleged false statements were 
made took place in the law library of the 
Court House at Edmonton. But none of the 
relief asked is grounded on that statement. 
Moreover, it is important to observe that the 
relief so far claimed was based upon the 
footing that the impugned decrees were void- 
able only and thet the intervention of the 
Court for their rescission was necessary. It 
was not until November 13, following that 
the questions now in contest were raised by 
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®’mendment: then for the first time was it 
alleged that the trial of the divorce action in 
the library was not a trial in opan Court— 
and as a result that the decrees in question 
were actually null and void—en allegation 
and a claim of peculiar seriousness not only 
to the respondent, in view of his second 
marriage, but to the wife of that 
. Marriage who, be it noted, is no party to this 
appeal. 

‘By order dated November 28, 1932, this 
new issue was directed to be tried before the 
earlier issues in the cause. 

Andit has been so tried, with the result 
that by an order of the Supreme Court 
(Ewing, J.) of December 20, 1932, affirmed, 
on appeal, by an order of the Appellate 
Division of February 21, 1933, it has in effect 
now been’ found thatthe divorce trial did 
take place in open Court and the appellant's 
action so far asit questions the sufficiency of 
that trial has been dismissed. 

The present is en appeal from these 
orders of dismissal. The appellant has by 


special leave been permitted to present and. 


prosecute her appeal in forma pauperis. 
By it she challenges the finding in question. 
The trial, she contends, did not take place in 
open Court, and once the finding thatit did 
is displaced, it results, so she asserts, that 
the decrees following thereon being null and 
void should now beso declared. 

It may be stated here that the original 
issues in the appellant's action have now 
also been tried.and in the Court of first 
instance have resulted in a judgment adverse 
to her. But that judgment is the subject of 
a pending appeal to the Appellate Division, 
and their Lordships accordingly do not 
further refer to it. They confine their atten- 
tion exclusively to the qeustions raised by ti.e 
issue separately tried, and it will they think 
be convenient first to deal with the actual 
finding of the Courts below. Wes the trial 
really held in open Court, or was it not? An 
important question as will presently be seen. 

The Judges’ library at Edmonton in which 
the trial took place is not one of the regular 
Courts of the Court House there, and itis a 
circumstance on which reliance hes been 
placed by the appellant that atthe time of 
the trial in that room and indeed throughout 
the afternoon of thet dey one or more of 
these Courts was.available. Up toa point, 
however, this fact is of little or no import- 
ance. There isat Edmonton no announce- 
ment with reference toatrialin a regular 
Court that would be withheld in the case of 
a trial in the Judges’ library. There is 
there no daily cause list. No printed or 
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written notice of the business in progress is 
apparently exhibited. Information on that 
subjectis, it seems, obtained from the 
orderlies in attendance, and they, appar- 
ently, would know as much about a case 
appointed to be heard or being heard in the 
Judges’ library as about one appointed to be 
heard or proceeding elsewhere. Had the 
learned Judge on the occasion in question 
directed this divorce case to be baken in one 
of the emp‘y Courts no greater degree of 
publicity would apparently, so far, have 
attended the proceedings. 

In the matter of facilities for public access 
to the Court rooms on the one hand and to 
the Judges’ library on the other there is, 
however, 2 very great difference to be noted: 
tothe Court rooms direct public access is 
provided from a public corridor which 
encircles the entire second floor of the 
Court House. But there is mo such direct 
access to the Judges’ library. It is ap- 
proached through a double swing door in the 
walt of the same corridor immediately 
opposite the top of the stairway. One 
wing of the dooris always fixed-——the other 
although swinging close is usually un- 
fastened. On the fixed wing is a brass 
plate with the word ‘Private’ in black 
letters upon it. Astothe unfastened swing 
door—the door to which alone when itis 
open the word “Frivate” hes any sensible 
application—it opens on to an inner corridor 
in which, opposite, is a door of the Judges’ 
libray. 

It was in evidence that the word “Private” 
on the outer door did not in fac; deter or 
hinder entry to the inner corridor by practi- 
tioners end other familiars of the building 
and the door unfastened is not usually 
officially guarded. It was accepted, too, that 
the opening wing of the swing door was 
unfastened during the trial and it was 
proved, as will later appear, that the inner 
door of the library was kept open through- 
out. But there remains the serious 
question, to which their Lordships must 
return, whether these swing doors with 
“Private” marked upon one of them were not 
əs effective a bar to the access to the 
library by an ordinary member of the 
public finding himself in; the public 
corridor as would be.a door actually locked. 

On the day of the trial, Mr. Justice 
Tweedie was nota Judge in attendance at 
the Court House. For the convenience of 
one of the witnesses who was coming from a 
distance, he had arranged totake the case 
himself on that day. It was only a few 
minutes before the hour appointed, that he 
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definitely selected the Judges’ library as the 
Place for the hearing, and he so informed 
the Olerk of the Court. 

The proceedings took place during the 
luncheon interval, probably as the most con- 
venient hour for all concerned. They were 
In one respect less formal than those of an 
ordinary trial in open Court. The learned 
Judge was not robed. Neither was Counsel. 
In other respects the proceedings seem to 
have been quite regular. Tweedie, J. 
entered the library froma door accessible 
only to Judges. He was attended by ən 
official short-hand writer and by the 
Assistant Clerk of the Court—Mr. Mason. 
Before taking his seat atthe head. of the 
table in the library he stated that he was 
Sitting in open Court, a statement suggested, 
no doubt, by s.5 of the Judicature Ordin- 
ance of the North-Wes; Territor’esilater to be 
mentioned. He directed Mr. Mason to open 
and to keep open the door already mentioned 
leading from-the library to the inner corridor. 
He evidently overlooked the swing-door ou'- 
side, with its appearance of being closed end 
its warning against public intrusion, for he 
gave no direciion with regard to that door. 
Probably, the door being rarely closed it 
was the legend upon it that he forgot. Had 
he recalled that word “Private” and ap- 
preciated its significance, then, judging 
by his action with reference to the inner 
door he must either, it would seem, have 
hadit plainly opened or hs must have gat 
elsewhere. 

In point of fact no member of the public 
eitered the library while the trial proceeded. 
Only the learned Judge and Counsel, the 
respondent with his two witnesses, called in 
one af er the other, end the Court officials 
already mentioned were there. 


Having now closed their account of the 
proceedings, their Lordships pause, to join 
with every one concerned, in affirming their 
own beuefin the complete bona fides of the 
learned Judge in everything he did on this 
occasion. He stated to Mr. Justice Ewing, 


the trial Judge of this separate issue, that’ 


16 was his desire to restrict publicity but not 
In any way out of regard for the feelings 
or in deference to the position of the respon- 
dent personally. The suggestion that the 
procedure adopted on this occasion is trace- 
able to the fact that the respondent was a 
Minister of the Orown is one easily made 
and readily accepted by credulous minds. 
It is right, therefore, that being unfounded, 
it should be definitly repelled. Their Lord- 
ships unreservedly accept the statement of 


MCPHERSON V. MoPHERSON (P.O) 


263 


the learned Judge on this subject. For the 
resty they believe that it was unhealthy 
notoriety rather than normal publicitv that 
he really desired to restrict. It could hardly 
have been anything else. The respondent 
after all, was plaintiff and not defendant 
in this undefended suit. He needed no 
protection, and in view of his position it ig 
ə satisfaction to place it upon record that 
learned Counsel for the appellent disclaimed 
making any kind of refletc.on on tue respon" 
dentin relation to any incident attending 
the trial. In that matter at any rate he is 
the victim of misfortune. Their Lordships, 
reading his evidence—the evidence they 
assume, of a layman—are very ready to con- 
clude that to him there appeared to be 
nothing in the proceedings ofthat day in 
way out of the normal. 


-t Now the learned Judges in Alberta, apply- 


ing to the case the principles enunciated in 
Scott v. Scott (post) (1) as those by which they 
were bound have, as already stated, reached 
the conclusion—McGillivray, J. with some 
hesitation—that the trial in the library, as 
just described, was a hearing in open Court, 
and their Lordships are impressed by the 
weighty considerations that can be ranged 
in support of that view. The facis of this 
case, for example, have little correspondence 
with those in Scott v. Scott (1)—the author- 
ity constantly referred to in argument as 
the foundation for the appallani’s claim. 
That suit was heard in camera by direct 
order of the Registrar, his justification being 
that he was thereby merely following well 
established and authentic practice. As a 
result, the public were deliberately as well 
as effectively excluded from the Court. 
Here, on the other hand, there was no actual 
exclusion of the public, although there was 
no actual public attendance. No such ex- 
clusion was intended nor, possibly, even 
desired. The learned Judge would probab- 
ly have been gratified by the presence of 
a small audience. But, even although it 
emerges in the last analysis that their actual 
exclusion resulted only from that word 
“private” on the outer door, the learned 
Judge on this occasion, albeit unconsciously, 
was, their Lordships think, denying his 
Court to the public in breach of their right 
to be present, a right thus expressed by 
Lord Halsbury in Scott v. Scutt (1) (supra at 
p. 440*): “Every Court of Justice is open 
to every subject of the King.” 

To this rule, there are, it need hardly be 

(1) (1913) A C 417; 82 L J P 74; 109 L T1;57 SJ 
498; 29 T L R 520. 

*Page of (1913) A. O.—[Ed] 
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stated, certain strictly defined exceptions. 
Applications properly made in chambers 
end infant cases msy be  particularised. 
But publicity is the cuthentic hall-mark of 
jadicial as distinct from administrative pro- 
cedure, and ib can be safely hazarded that 
the trial of a divorce stit, a suit not enter- 
isined by the old Ecclesiastical Courts at 
all, is not within any exception. 

The actual presence of the public is never 
of course necessary. Where Courts are held 
in remote parts of the Province, as they fre- 
quently must be, there may be no members of 
the public available to attend. But even so the 
Court must be open to any who may present 
themselves for admission. The remoteness 
of the possibility of any public attendance 
must never by judicial action be reduced to 
the certainty that there will be none. 

And their Lordships‘in reaching the con- 
clusion that the public must be treated as 
having been excluded from the library on 
this occasion have nob been uninfluenced by 
the fact that the cause then being tried 
was an undefended divorce case. To no 
class of civil action is Lord Halsbury’s 
statement more appropriate. In no class 
of case is the privilege more likely to be 
denied unless every tendency ina contrary 
direction, whenever manifested is definitely 
checked. - 

So long as divorce, in contrast with marri- 
age, is not permitted to be a matter of 
agreement between parties, the public at 
large—their Lordships are not now referring 
to the prurient minded among them who 
revel in the unsavoury details of many such 
cases—but ‘the public at «large are 
directly interested in them affecting as 
they do, not only the status of the two 
individuals immediately concernedbut, nob 
remotely when taken in the mass, the entire 
social structure and the preservation of 
a- wholesome life throughout the community. 

And their Lordships are not surprised 
to find disclosed in the record treces of a 
practice existing in Edmonton, one not 
in -their experience confined to Alberts, 
which seems to regafd too lightly the duty 
of hearing these suits in public and with 
all appropriate ceremcny. The trial of un- 
defended suits in the Judges’ library with 
its warning off nolice, although perhaps in- 
frequent has been by no means unknown. 
Mrs. Mattern’s suit, for instance, was heard 
there. Such suits seem to have been heard, 
on occasion, in aJudge’s private room and, 
very probably, because no public attend- 
ance .was. enticipated, it appears that in 
the present case-the discarding of the 
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robe of ceremony was regarded both bY 
Judge and Counsel as a matter of curse. 

And there is perhaps no available way 
to correct these tendencies more effectively 
than to require that the trial of these cases 
shel! always take place and in the fullest sense 
in open Court. This requirement must be 
insisted upon becars3 there 1s no class of 
case in which the desire of parties io avoid 
publicity is more widespread. There is no 
class of case, in which in particular eir- 
cumstances, it can be so clearly demon- 
strated even to a Judge that privacy m 
that instance would be both harmless and 
merciful. 

Again publicity goes far to prevent the 

trial of these actions, where one is superficially 
so much like enother from becoming 
stereotyped and standardised so that the 
ability to dispose of them with a minimum 
expenditure of judicial time 1s even now 
apparently regarded in some quarters ês the 
convincing test of judicial efficiency. 
- Moreover, the potential presence of the 
pnblic almcst necessarily invests the proceed- 
ings with some degree of formality. And 
formality is perhaps the only available sub- 
stitute for ihe solemnity by which, ideally at 
all events, such proceedings especially where 
the welfare of children is involved should 
be characterised. That potential presence 
js at least some guarantee that there shall 
be a certain decorum of procedure. Af at 
otLer public sittings of the Court it is the 
rule for both Judge end Counsel to be rabed 
it is pessimi exempli that for the {riel of an 
undefended divorce cese the gown of cere- 
mony should be discarded. 

These are some of the considerations 
which have led their Lordships to take a 
more serious view of the absence of 
the public from the trial of. this 
divorce action than has obtained in the 
Courts below. Influenced by them their 
Lordships have felt impelled to regard the 
inroad ‘upon the rule of publicity made in 
this instence—unconscious though it was—~as 
one not to be justfed and now that it has 
been disclosed as one that must be condemn- 
ed so that it shall not again be permitted. 

Tt will be seen that in reaching this con- 
clusion their Lordships, like the ee 
Judges in Alberta, have. dealt with the 
case asif the principles epplicable were those 
enunciated in Scott v. Scott (supra) (1). In 
taking that course they have not forgotten 
the elaborate and careful argument by which 
Mr. Woods for the respondent sought to 
establish that in view mainly of the section 
of the ordinance already referred to and the 
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Divorce Rules of the Supreme Court the rule 
of publicity in divorce suits was less rigid 
in Alberta than it isin England, meiutaining 
indeed that in Alberta, for the triel of un- 
defended divorce suits, no publicity. was 
required. Their Lordships do not discuss 
this suggestion. They think that the answer 
to it made by Mr. Greene in reply was com- 
plete “and they leave it there, referring only 
to the decision of the Judicial Committee 
in Board v. Board (2) as the source of the 
law of Alberta on this subject. l 

| But what is the result of the irregularity 
in procedure now disclosed. This question 
had not tobe dealt with in the Courts be- 
low. lt must now be disposed of the Board. 
The appellant claims that the irregularity 
operates to render the supervening decrees 
null and void: she edvances the position 
that inevitably and with no power of recti- 
fication in any provincial euthority, judicial 
or otherwise, the change of status effected 
-on the face of it by the decree absoulte 
does not result: that to this decree absolute 
s. 57 of the Matrimonial Causes Act, 1857, 
hes no application and that any subsequent 
marriage of either party to it, not being 
entitled to the protection of that section end 
contracted inthe lifetime of the other, is 
bigamous anditsoffspring illegitimate : that 
ihis inescapable result ensues, whatever be 
the breach of the rule in its attendant cir- 
cumstances—whether, at one end of the scale, 
it be a calculated and interested secrecy: or 
whether, at the other end of the scale—and is 
here—the result of mere forgetfulness; end 
finally, but separately, that a declaration to 
the effect stated can properly here be made 
in the absence, as respondent, of Mr. 
McPherson’s second wife. 

It is agreed, however, that there is no 
case to be found in the books justifying 
these propositions. And their Lordships 
are of opinion, that neither on principle nor 
by authority can they be supported, that 
the decrees here in question were void- 
able only, «nd not void, and that the time 
for avoiding them has long gone by. ` 

Their Lordships would observe, in passing 
that they are not in this case dealing with a 
decree nist pronounced after a travesty of 
judicial proceedings—a mere stage trial. The 
quality of a decree pronounced after such 
an idle ceremonial may be left to be dealt 
with when itis predauced. Here their Lord- 
ships are dealing witha decree pronounced 
after a serious irial free from every 
other defect in procedure, end one 


(2) (1919) A O 95; 88 L J P. O. 165; 121 L T 620; 35 
T.L R635. | iki. sh 2 
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entered and remvrining on the Court files 
as regular in every respect. To səy that 
such a decree is void would seem to be 
out of the question. Ifthe law were so to 
treat it, the remedy would bs far wors> than 
the disease it was designed to cure. To say 
that it is voidable states a resuit which their 
Lordships think entirely meets the case. 

~ And that that is the true result emerges 
from an authority which, although not direct, 
is, in their judgment, completely enalog us— 
the case of Dimzs v. Grand Junction Canal 
(3), in which it was held thet an order made 
by a Lord Chancellor who wes personally 
interested in the result was, while voidahble, 
not void. In that case the Judges were con- 
sulted and their opinion was given by Mr. 
Baron Parke. It wes tothe effect that the 
Lord Chencellor by reason of his interest 
was disquatified from judging in th» cause 
but that his deczee was not in consequence 
absolutely void. It was voidabie only, and, 
challenged on ¿ppeel it wes set aside by the 
House of Lerds. 

Learned Counsel for the appellant did not 
find it possible to dis‘inguish Dimes’s case (3) 
(supra) from the present case excep: upon 
tie ground that the objection there teken to 
the decree was one which, as it merely effect- 
ed property could have been waivedby ike 
epporllent and was tharefore voideble only : 
but thatthe decrees here involved questions 
of sie'us in which the public was interesi- 
ed: that there could be no waiver of the 
public right and that scco:dingly the de- 
crees here were void. But this presupposes 
that no interveation in due time cn ihe 
pari of the public is, in such cases-cs the 
present possible, and ihat supp<sition is, 
their Lordshirs think, mistaken. In the 
present case it was open to the Attorney- 
General of the Province or the King's Proc.or 
on his behalf had hein the public interest 
thought fit to move by wayof appeal, cr 
before time for appsal had expired to move 
the Trial Judge himself to discharge ihe im- 
pugned orders on the ground thst the trial, 
trom which both resulted had not been held 
in open Court. In other words the 
public through the Attorney-General had the 
fullest right of intervention. 

But eny such intervention had to be made 
before time for appeal had expired or before 
the rights of third parties had intervened. 
Just asa contract to take shares ina com- 
pany induced by fraud, and being voidable 
only, may be set eside before winding up 
commenced but not later after the rights 


(3) (1852) 3 HL O 759; 8 State tr. N S 85; 19 L T 
O S 317; 17 Jur. 73; 10 E R 301; 88 R R 330, 


266 


of the company’s creditors have intervened 
—so here the order absolute cannot be touch- 
ed after the time for appeal therefrom has 
passed, and a new status has been seguir- 
ed, or in this case after the respondent hav- 
ing re-merried is entitled asis also his wife 
to the protection afforded by s. 57 of the 
Matrimonial Causes Act, 1857. It follows 
in their Lordships’ judgment that the ap- 
peal fails: the order absolute although 
originally yoidable, having become unas- 
ssilable by the time the appellants claim 
was made. ; 

In these circumstances if is unnecessary 
for their Lordships to consider whether any 
declaration that the decree was void could 
in any case have been made in a proceeding 
to which the present Mrs. McPherson was 
no party. Nor isitnecessary for them fur- 
ther to examine the case of Scoti v. Scott (1), 
(supra) for the purpose of showing that 
the order there made was not regarded by 
any of the noble Lords concerned nor by the 
Attorney-General nor by either of the 
parties tothe appeal as effecting in any way 
the order absolute which had in fact been 
made and at the instance of the appellant, 
too, while her appeal to the House of Lords 
was pending. The decree absolute in Scoit 
v. Scoté (1) (supra) as their Lordships have 
ascertained, stillstands cn the files of the 
Court intact: and so stands along with 
many another previous decree in a nullity 
suit made after a hearing in camera. In fact 
the decree wasin no way affected by the 
judgment of the House notwithstanding that 
in jisopinion the order directing the pro- 
ceedings at the trial to be held in camera 
was so completely beyond the powers of the 
Court that, although obtained at the instance 
of the appellant herself, it might be disobey- 
ed by her with impunity. 

On the whole case, their Lordships are of 
opinion that this appeal should be 
dismissed. And they will humbly advise 
His Majesty accordingly. 

D. Appeal dismissed. 


Solicitors for the 
Lawrence, Jones & Ca. 

Solicitors for the Respondent:—Messrs. 
Blak2 & Redden. 


Appellant:—Messrs. 
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VETSUS 
SHTO NATH—J upsmrent-Destor— 
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Custom—Grove—Custom that tenants have no sale- 
able interest in it—Whether can be attached and sold 
in execution of money d2zcree- Landlord's consent— 
Whether material Transfer by sale and mortgage, 
whether same—Grove— Landlord and tenant. 

Where both the lower Courts have unanimously 
found that according to the village custom as re- 
corded in the wajib-ul-arz the groves were unalien- 
able, and that the judgment-debtor had no saleable 
interest in it, and the decree-holder did not plead in 
the Oourts below that the custom was qualified in 
the sense of the restraint against alienation being 
merely for the benefit of the proprietor : 

Heid, that according to the village custom the 
judgment-debtor had n> saleable interest. in the 
grove andthe decree-holdcr could not attach and sale 
if in execution of his money decree. Baij Nath y. 
Mauji Lal (1), relied on. Alt Mohamed Khan v. 
Chhedon (2) and Gaya Prasad v. Beni Madho (3), dis- 
tinguished, 

There is an essential distinction between a trans- 
fer by way of mortgage and atransfer by way of 
sale, Ali Mohamad Khan v.Chhedan (2), referred 


to. 

Ey. D. A. against an order of the Sub- 
Judge of Partabgarh, dated July 14, 19234. 

Mr. kadha Krishna, for the Appel- 
lant. 

Mr. H. D. Chandra, 
ent. 


for the Respond- 


Judgment.—This isan appeal by the 
decree-hoider who has been unsuccessful 
in both the luwer Courts. In execution of 
a money decree he applied for attachment 
and sale of certain groves. The judgment- 
debtor objected to their attachment and 
sale on the ground that he had no saleable 
interest in the said groves which were by 
custom inalienable. Both the lower Courts 
have unanimously found that according to 
the village custom as recorded in the 
wajib-ul-are ihe groves were unalienable. 
The learned Counsel for the appellant does 
not question the correctness of this finding. 
He has, however, contended that the 
custom in question merely imposes a fetter 
on the right of alienation and that this 
fetter has been imposed forthe benefit of 
the landlord. It is argued that as the 
landlord hes not raised any objection 
against the attachment or sale, therefore, 
he is entitled to put the groves lo sale. We 
regret we are unable to accede to the argu- 
ment. The custom pleaded by the judgment- 
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debtor was an absolute one under which 
he hed no saleable interest in the groves. 
The decree-holder did not plead in the 
Yourts below that the custom was quali- 
fied in the sense of the restraint against 
alienation being merely for the benefit of 
the proprietor. The learned Counsel is 
also unable to refer us to any terms of the 
wajib-ul-are which might support his con- 
tention of the custom being qualified in 
the sense alleged by him. Our reading, 
therefore, of the finding of the lower Appel- 
late Court is that according to the village 
custom the judgment-debtor has no sale- 
able interest in the groves in question. In 
this view of the case it is fully covered 
by the decision of one of usin Baij Naih 
y. Mauji Lal, 90. W. N., 1144 (1). 


Reference has been made to the decisions 
in Ali Mohammad Khan v. Chhedan, 15 O. 
C., 91 (2), and Gaya Prasad v. Beni Madho 
8 0. W. N., 785 (3). Both these cases 
appear to us to be distinguishable. In 
Ali Mohammad Khan v. Chhedan, 15 0.C. 
91 (2), the suit was brought by the pro- 
prietor for possession of a grove which had 
been mortgaged with possessicn on the 
ground that the grove holders had no trans- 
ferable right and that by transferring pcs- 
session to @ strenger, they had forfeited 
whatever rightsthey possessed co as to 
give the plaintiff a right of re-entry. 
It was held thet the breach of any con- 
dition for which forfeiture is not pre- 
scribed as the proper penalty could not 
involve fcrfeiture. It wes also pointed out 
in this case that there was an essential dis- 
tinction between a transfer by way of 
mortgage end a trensfer by way of sale. 
Thus it will be seen that there is hardly 
anything in ccmmon between this cese end 
the present one. The decree-holder before he 
can attach or sell ihe groves must show that 
the judgment-debtor possessed a saleable 
interest therein. This he cannot do in the 
present case by reason of the finding of 
the two lower Courts. 

Gaya Prasad v. Beni Madho 8 O. W.N. 
785 (3), wasa case of'lands held es gab- 
zadam under a ecmpromise to which ths 
taluqgdar was a party. It was held that a 
Court in execution has the power to sell 
any right and interest possessed by the 
judgment-debtor which the judgment-debtor 


(1) 9OWN1144; 141 Ind. Cas. 766; AIR 1933 


Oudh 79; L R14 A (O) 8; 16 R D 589; Ind. Rul. (1933) 
Oudh 84. 


(2) 15 OC 91; 15 Ind. Cas. 385, 
| (5)8 0 W N 785; 134 Ind. Oas. 472; 15 RD 419; 
AIR 1931 Oudh 352; Ind. Rul. (1931) Oudn 376, 
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himself is competent to sel]. In the present 


case the finding being that the judgment- 
debtor has no saleable interest, ib is hardly 


-possible tosay that he was competent to 


sell the groves. It follows thet the decree- 
holder cannot spply tothe execution Court 
for attechment or sale of the judgment- 
debtor's interest. We are accordingly of 
opinion that the appeal is concluded by the 
finding ofthe lower Courts about the ex- 
istence of the custom. 

The eppeal, therefore, fails and is dis- 
missed with costs. 

D. Appeal dismissed. 


einai 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Criminal Reference No. 209 of 1935 
December 1?, 1935 
Davis, J. G., AND D. MEHTA, A. J. O. 
EMPEROR —PROSECUTOR 


VETSUS 
HEMANDAS DEVANSINGH AND OTHERS—- 
OPPONENTS. 


Criminal Pro:edure Code (Act V of 1898), ss. 350, 
263, 264, 132, 414—S. 263, scope of ~Magistrate record- 
ing evidence in summary trial—HEvidence, if comes 
within s. 350—S. 350 relates to jurisdiction—-Error 
in jurisdiction, if mere <irregulartty—S. Ald, if 
applies when more than one sentence ts tmposed, 

Section 263, Criminal Procedure Code, does not 
prevent a Magistrate who tried a case in a sum- 
mary way from recording evidence; it merely says 
that he need not but if he does, it cannot by reason 
of s. 264 form part of the record and the evidence 
so recorded does not coms within the meaning of 
s. 350. Section 350, relates to jurisdiction and cn 
error in jurisdiction is not a mere irregularity. 

Section 414, applies not only to a case where 
one sentence only is imposed. The singulas includes 
the plural and reading s. 414 with s. 415, it is 
clear that what 1s meant is not two punishments 
similar in kind but a combination of two punish- 
ments of different kinds. 


Mr. C. M. Lobo, for the Crown. 
Mr. Motiram Idanmal, for the Opponents. 


Judgment.—This is a reference to us by 
the learned Additional Sessions Judge, 
Sukkur, recommending thet we should set 
aside the convictions and sentences of 
certein accused convicted under the Gambl- 
ing Act on the ground that the Magistrate 
who convicted end sentenced the accused 
acted -without jurisdiction in that he con- 
tinued in a summary manner the trial of ° 
the accused whcse trial in a summary 
manner had been commenced by his pre- 
decessor. The learned Judge is of the 
opinion that s, 350, Criminal Procedure 
Code, which gives a Magistrate jurisdiction 
to continue atrial begun by his predeces- 
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Sor is not applicable to cases tried in a 
summary manner. Section 263 does not 
prevent a Magistrate who tried a case in 


a Summary way from recording evidence; . 


ib merely says that he need not but ifhe 
does it cannot, we think, by reason of 
s. 264 form part of the record. Reference 
may be made to the case of Nannier v. 
Desalier (1), at p. 799.* Therefore, we do 
not think evidence so recorded comes within 
the meaning of s. 350. We interfere in this 
case with great reluctance. The case took 


over & months; the Magistrates recorded. 


evidence on solemn affirmation: for all 
practical purposes they turned trial into a 
long trial and not a summary trial, nor did 
the accused protest when the second 
Magistrate continued the trial begun 
by his predecessor, but s. 350 relates to 
jurisdiction and en error in jurisdiction 
is not @ mere irregularity. We cannot 
accept the argument that s. 414 applies 
only to a case where one sentence only is 
imposed. The singular includes the plural 
and reading s. 414 with s. 415, itis clear 
that what is meant is not two punishments 
similar in kind but a combination of two 
punishmenis of diferent kinds. In this 
case the aggregate fine imposed is less then 
Rs. 200: no appeal, therefore, lies. 

We must, however, interfere as the Magis- 
trate who completed the trial acted without 
juisdiction and: we set aside the convictions 
and sentences. We seé no reason in the 
circumstances to order a rc-iria!. 

N. Convictions set aside. 

. (1) 55 M. 795; 138 Ind. Cas. 581; AIR 1932 Mad. 
505; (1932) Cr. Cas. 509; 33 Cr. L J 653; 62 M L J 738; 
(1932) M W N 244; 35 L W 760; Ind. Rul. (1932) 
Mad. 594, 

'*Page of 55 M.—[Hd.] 





OUDH CHIEF COURT 
Criminal Revision Application Ne. 10 
of 1936 
February 7, 1936 
Nanavurry, J. 
RAMESHWAR SINGH—Appticant 
versus 


EMPEROR—Compiainant—Oppos ITE 


PARTY 

Penal Code (Act XLV of, 1860), ss. 379, 378, 21— 
Theft— Respectable person taking away another's cycle 
—Criminal intent completely absent—No dishonesty 
within s.21—Act, whether amounts to theft. - 

Where the importantelement of criminal intention 
has been found by the lower Appellate Court as a 
fact to be completely absent, and the accused has 
no criminal intent in taking away another's cycle and 
he does not take it dishonestly within the meaning of 
the term as defined in the Penal Code, tnen his taking 
ayes T the cycle does not fall within .the definition 
of theri, 
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Cr. R. App. from an order of the Addi- 
tional Sessions Judge of Sitapur, dated 
December 4, 1935. 

Mr. J. N. Misra, for the Appellant. 

The Assistant Government Advocate, for 
the Crown. 


Judgment.—This is an application for 
revision of an appellate judgment of the 
learned Additional Sessions Judge of Sita- 
pur upholding the judgment of a Special 
Magistrate of Sitapur convicting the appli- 
cant Rameshwar Singh of an offence under 
s. 379, Indian Penal Code and sentencing 
him to pay a fine of Rs. 100, or in default, 
to undergo rigorous imprisonment for three 
months. 


I have keard the learned Counsel ‘for the 
applicant as also the learned Assistant Gov- 
ernment Advocate on behalf of the Crown. 
The facts found by the lower Court are that: 
the applicant took ¿way a cycle belonging 
to B. Mahabir Pres.d, Vakil, which had 
been left in the portico of the District 
Judge’s Court. This cycle wes subsequent- 
ly found to have been left by the applicent 
in the gari khana of the Rana of Thangeon. 
Tre applicant wis accordingly prosecuted 
on & cnarge of theft of the bicycle. 


The learned Speciel Magistrate held the 
applicant guilty of en offence under s. 379, 
Indian Penel Code, but considered his 
offence to be a technical one and as he was 
2 person of respectable position, he sentenc- 
ed him only to simple imprisonment till 
{he rising of the Gourt end io pay a fine 
of Rs. 350, or in default, to undergo six 
months’ rigorous imprisonment. In appeal 
the learned Additional Sessions Judge held 
that the offenc2 was a technical one and that 
the accused “hed no criminal intent or 
ulterior motive in taking away the cycle” and 
he, therefore, reduced tne fine from Rs. 350 
to one of Rs. 100. The applicant has now 
come up in revision against the order of 
the learned Additional Sessions Judge and 
his learned Counsel has argued that upon 
ae finding of tke lower Appellate Court 
that: 

“Rameshwar Singh accused did not commit theft 

Lut just pinched away the cycle of B. Mahabir 
Prasad as his own cycle at the time was missing” 
tue applicantis entitled to en acquittal. 
In my opinion this contention must prevail. 
Section 378 of the Indian Penal Code defines 
theft as follows :-— 
_ "“ Whoever, intending to take dishonestly any 
movable property out of the possession of any person 
without that person’s consent, moves that property 
in order to such taking, is said to commit theft” 

Here in this case the important element 
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of criminal intention has been found by the 
lower Appellate Court cs a fact to be com- 
pletely absent. If the applicant Ramesh- 
war Singh, had no criminal intent in taking 
away the cycle of B. Mahabir Prasad and if 
he did not take it dishonestly within the 
meaning of the term as defined in the Indian 
Penal Code, then his taking away of the 
sc does not fall within the definition of 
theft. 

Section 24 of the Indian Penal Code 
defines the word ‘dishonestly’ as follows:— 

“Whoever does anything with the intention of 
causing wrongful gain to one person, or wrongful loss 
x another person is said to do that thing dishonest- 
y, | 
Here it is proved to the satisfaction of the 
lower Appellate Court that the applicant 
did not intend by his act to cause wrongful 
gain to himself, and the temporary loss of 
the use of his cycle by B. Mahabir Presad, 
Vakil, was not such a lIcss about which 
even Babu Mahabir Prasad himself has com- 
plained. Jn these circumstances it seems 
to me that the stigma of theft cennot be 
imputed to arepectable person of the posi- 
tion of the applicant. 

For the reasons given above, I allow this 
application for revision, set aside the con- 
viction and sentence passed upon the appli- 
cant and order thet the fine, if paid, be 
refunded. 

D. Application allowed. 





OUDH CHIEF COURT 
Second Civil Appeal No. 248 of 1934 
February 7, 1936 
SRIVASTAVA, J. 
MOHAMMAD AZIM—Derenpant-— 
APPELLANT 
VETSUS 
SPECIAL MANAGER, COURT or WARDS, 


BALRAMPUR—PLAINTIFF— RESPONDENT 

Evidence Act (I of 1872), s. 90 — Presumption under 
— Document signed by another on behalf of executant 
—Presumption that he was authorised, whether 
arises. 

Section 90, Evidence Act, authorises a Court to 
presume that the signature and every other part of a 
document satisfying the requirements of that section 
which purports tobe -in the hand-writing of any 
particular person is in that person's hand-writing 
and in the case of a document executed or attested, 
that ib was duly executed and attested by the persons 
by wrom it purports to be executed and attested. 
Where the agreement bears the signature ofthe al- 
leged executant and purports to nave been signed 
and executed by another on behalf of the alleged 
executant there is nothing in the terms of s. 90 to 
justify a presumption that the other person had been 
authorised by the alleged executant to sign or 
execute the document on his behalf. Sheo Nandon 
Ahir v, Ram Logan Singh (1), Kashi Singh v, Ram 


.” 
~- 
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- Narain (2) and Rai Rajeshar Bali 
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v. Har Kishan 
Bali (3), relied on. Shed Ahmad v. Ibrahim (i), 


dissented from. 

S.C. A. against the order of the Second 
Additional Judge, Smell Cause Court, exer- 
cising the power of Additional Sub-Judge, 
Lucknow, dated May 9, 1934. 

Mr. S. C. Das, for the Appellant. 

Mr. H. S. Gupta, Government Acivoca'e, 


for the Respondent. 


Judgment.—tThis is a defendant's appeal 
arising out of a claim for recovery of 
zgar-i-chaharum. The plaintiff based his 
claim on a deed of agreement Ex. 1, dated 
October 30, 1886, alleged to have been 
executed by Hub Lal, a predecessor-in-title 
of the defendant, in favour of the plaintiff. 
The defendant denied the document. Both 
the lower Courts have presumed its genuinc- 
ness under s. 90 of the Evidence Act. 


It has been contended on behalf of the 
appellant that as Ex. 1 was not signed by 
Hub Lal himself but purports to have been 
signed by Bho'a Das on his behelf, therefore, 
there could be no presumption as regards 
the authority of Bhola Das to sign it on 
behalf of Hub Lel. In my opinion the 
contention is correc’ end must succeed 
Section 90 authorises a Court to presume 
that the signature and every other part of a 
document satisfying the requiremen's of 
that section which purports to be in the 
hand-writing of any particular person is in 
that person’s hand-writing and in the cise 
of a document executed or attested that it 
was duly executed and attested by the 
persons by whomit purports to be executed 
and attested. In the present cese the 
agreement Ex. 1 does not bear the signature 
of the alleged executent Hub Lal. Jt pur- 
ports to have been signed and executed by 
one Bhola Das on behalf of Hub Leal, 
There is nothing in the terms of s. 90 to 
justify a presumption that Bhole Das had 
been authorised by Hub Lal to sign or 
execute the document cn his behalf. This 
view also appears to be supported by 
authority. In Sheo Nandan Ahir v. Ram 
Lagan Singh, 13 All. L. J. 921 (1), it was 
held that where a mortgage-deed purporting 
to be more than thirty years old was not 
executed by the morigagors at all but bv 
the scribe, the Court could presume under 
s. 90 of the Evidence Act that the signature 
was in the hand-writing of the scribe end 
was executed by him but not that he had 
authority from the mortgagors to sign their 
names upon that decument and, therefore, 


(1) 13 A L J 921; 30 Ind, Qas, 908, 


+ r 
ior 
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the document was not admissible in evi- 
dence without such proof. In Kashi Singh 


v. Ram Narain, 19 O. C. 321 (2), it was held . 


in the late Judicial Commissioner's Court 
that it cannot be presumed under any provi- 
sion of the Evidence Act that a person 
signing on behalf of another hed authority 
to make the signature on his behalf. A Bench 
of this Court in Rai Rajeshar Balt v. Har 
Kishen Bali, 10 O. W.N. 147 (3), held that no 
presuniption could be raised under s. 90 of 
the Evidence Act about the authority of any 
person to sign on behalf of the executant 
which must be proved. This decision is 
binding upon me sitting as a Single Judge. 
The only authority cited against this view is 
the decision of a Single Judge of the 
Calcutta High Court in Shed Ahmad v. 
Ibrahim., 52 Ind. Ces. 314 (4). It was held 
in ihis case that the presumption arising 
under s. 90 of the Evidence Act cen be 
applied to a deed executed by an illiterate 
person whose signature hes been made by 
some other person cn his behalf. With all 
respect to the learned Judge who decided 
the case I am unable to discover anything in 
the terms of s. 90 to justify a presumption 
that the person who purporis to have signed 
for an illiterate person had been authorised 
to doso. However, the facts of the czse 
heve not been fully stated in the report and 
it might be distinguished inasmuch as it was 
observed in the judgment thet it appeared 
from the body of the deed that it was actu- 
ally executed by the person whose signa- 
ture had been put by another. It should 
also be pointed out that in the present case 
there is no evidence even to show that Hub 
Lal was illiterate or was unable to sign his 
name. .It is not denied that there is no 
evidence to prove thet Hub Lal had sw 
thorised Bhola Des to sign for him. I must, 
therefore, hold that the lower Couris were 
wrong in making a presumption about the 
genuineness of the document under s. 90. 
The document has in the circumstances not 
been proved and is inadmissible in evi- 
cence and the decree passed on the basis 
of it cannot be suppcrted. 

I, therefore allow the-appeal, set aside the 
decree of the lower Court and dismiss the 
plaint iff’s suit with costs throughout. 

D. Appeal allowed. 


5 19 O C 321; 37 Ind. Cas. 138; 3 OL J560. . 
3)100 W N 147; 150 Ind. Cas. 346; A I R1933 
Dudh 170; 8 Luck 538; 6 R O 639, 

(4) 52 Ind, Cas, 314. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Revision Petition No. 256/11-C 
fof 1935 
August 10, 1935 
MIDDLETON, J. C. 
TEK CHAND—PRTITIONER 
V27TEUS 
HARNAM SINGH—Opposits Party 

Criminal Procedure Cods (Act V of 1898), ss, 476, 
476-A, B—Civil Court exercising special jurisdiction 
under s. 476—Revision, if lies to Civil Court—N.- 
W. F. P. Courts Regu'ation {I of 1931), s. 31. 

_ Where a Civil Ovur; exercises the special jurisdic- 
tion granted by ss. 476, 476-A or 476-B, Criminal 
Procedure Code, it does so as a Civil Court and not 
asa Criminal Court. Consequently a petition in 
revision against an order in such proceedings lies to 
the Civil Gourt and not toa Criminel Court and can 
be brought only under s. 34 of the N.-W. INEP. Courts 
Regulation. Sheopal Singh v. Mahendra Narain 
Singh (|), and Banwari Lal v.Jhunka (3), relied on. 
Somabhai Vallaubhat v. Aditbhat Parshotam (2), 
dissented from. 

C. Revn. P. against an order of the District 
Judge, D. I. Khan, dated February 27, 
1935. 

Mr. Jai Krishan, for the Petitionar. 

Mr. Ram Labhaya, for the Opposite Party. 


Order.-—-The respondent held a decree 
for Rs. 924 aga‘nst the petitioning judgmen:- 
debtor. On November 7, 1934, he applied 
for execution alleging that Rs. 49/ had 
been realized by him in part satisfaction of 
the decree. In other words, he wished to 
take out execution for the balance of 
Rs. 427. By s mistake of a Moharrir in the 
executing Court notice issued to the judg- 
ment-debtor for the recovery of Rs. 497. 
Ultimately a warrant for his arrest was 1ssu- 
ed and when they were served upon Decem- 
ber 7, 1934, he paid up the amount noted in 
the warrant. On December 10, 1934, the de- 
cree-holder appeared in Court and stated 
that the amount recovered was in excess of 
his dues, and upon December 14, he put in 
a written application (dated December 10, 
1934) that the correct amount due to him wes 
only Rs. 279-8-0, after which the excess was 
returned to the judgment-debtor. Mean- 
while on December 11, 1934, the judgment- 
debtor had presented an application bearing 


the date December 10, 1934, alleging that 


recoveries had been made in excess. Evi- 
dence upon the record shows that prior to 
1930 Rs. 130 had been recovered leaving 
« balance of Rs. 794; that in December 
1930 a motor bicyle had been handed over 
to the decree-holder, for which Rs. 152 was 


allowed against the decree, and that in 1933 


recovered, Examining 


Rs. 367 had been 
clear that the decree- 


these figures ib is 
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holder, when making his application, had 
failed to acknowledge the recovery of Rs. 152 
on account of the motor bicycle. The 
executing Court upon the application of the 
judgment-debtor instituted a complaint 
under s. 210, Indian Penal Code, against 
the decree-holder, who appealed tothe Dis- 
trict Judge. The District Judge came to 
the conclusion that the decree-holder had 
~ made a bona fide mistake, hed not acted 
fraudulently, and that it wes inadvisable to 
institute criminal proceedings. He, therefore, 
had the complaint withdrawn. The judg- 
ment-debtor now comes up in revision. 

The Appellate Order being that of the 
District Judge, the present revision is against 
the orderof a Civil Courtand is, therefore, one 
under s. 34, of the N.-W. F. P. Courts Regu- 
lation. Counsel for the petitioner himself con- 
cedes this view to he correct end has cited 
Sheopal Singh v. Mahendra Narain (1), 
in which a similar revision wes held to be 
one under the Civil Procedure Code. Itis true 
that the Bombay High Court has regarded a 
revision of ihis nature as one under s. 439, 
Criminal Procedure Code, in a cese reported 
as Somabhai Vallarbhai v. Aditbhat Par- 
shotam (2), but I have not been able to dis- 
cover eny other ruling to a similar effect, 
whilst the Allahabad High Court in Banwari 
Lal v. Jhunka (3), hes definitely held that 
an order passed under s. 476-B, Criminal 
Procedure Code, by an Appellate Civil Court 
(as in the present case) is one against which 
revision does not lie under s. 439, Criminal 
Procedure Code. I am of opinion that where 
a Civil Court exercises the special jurisdic- 
tion granted by ss. 476, 476-A or 476-5, 
‘Criminal Procedure Code, 
Civil Court and not as aCriminal Court. 
Hence the present petition can only be 
brought under s. 34 ofthe Couris Kegula- 
tion. There has been no faijure to exercise 
jurisdiction or the reverse, and no important 
question of law or custom is involved, and 
in consequence I hold that no revision: lies 
and dismiss the petjtion accordingly. Parties 
to pay their own costs in revision. 

Petition dismissed. 


N. 
(1) ATR 1934 Pat. 55; 147 Ind Cas. 535; (1934) Cr. 
Cas, 83; 35 Cr L J 432;6R P 360. 
947; A IR 1924 


(2) 26 Bom L R 289; 81 Ind. Cas. 
Bom 347; 25 Cr L J 1123; 48 B 401. 

(3) 24 ALJ 217; 92 Ind. Cas. 454; AI R 1926 All. 
229; 27 Or. L J 278, 
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OUDH CHIEF COURT 
Criminal Appeal No. 676 of 1935 
' February 5, 1936 
NANAVUTTY, J. 
RAM AUTAR AND OTIERS— APPELLANTS 
V2TSUS 

EMPEROR——-COMPLAINANT—RESPONDENT 

Penal Code (Act XLV of 1860), ss. 395, 411, 412— 
Accused pointing out article stolen in dacoity a month 
after dacoity—Whether proves that he took part in 
dacoity — Possession contemplated by ss. 411, 412 - 
Accused, whether can be held guilty under ss. 411, 
412. 

The dacoity took placeon May 26, 1935, and the 
silver ornament was recovered a month later on 
Jun: 25, 1935, though the help cf the accused: 

Held, that the fact that the accused knew where 
the ornament belonging to the sister-in-law of the 
complainant had been buried would not go to show 
that he actually took part in the commission of tne 
dacoity; he may have seen the actual dacoit or some 
other person to whom the dacoit had handed over 
tale: ornament burying it under a tree in the 

eld. 

Held, further that the possession contemplated by 
ss. 411 and 412 of the Penal Code is exclusive posses- 
sion, otherwise the Receiver or the possessor of the 
stolen property would run the risk of losing the 
stolen property, if some one else could get hold of ib, 
In the circumstances of this case, the accused 
could not be said to be in exclusive possession of 
the stolen property. Although strong suspicion at- 
tached to the accused that he either had something to 
do withthe commission of the dacoity or in the 
disposal ofthe stolen proparty obtained by the com- 
mission of this dacoity still the evidence was not 
legally sufficient to justify his ccnviction either 
of an offence under s. 395 of the Penal Code or 
under ss. 411 or 412 of the Penal Code. 


Cr. A. against an order of the Sessions 
Judge, Bara Banki, dated October 18, 1935, 


Mr. Matinuddin, for the Applicant. 
Mr. H. K. Ghosh, Assistant Government 
Advocate, for the Crown. 


Judgment.—This is an appeal filed by 
Ram Autar, Mahesh end Machan against the 
judgment of the learned Sessions Judge 
of Bara Banki convicting each of them of 
an offence under s. 395 of the Indian Pena} 
Code and sentencing each of them io 
undergo seven years’ rigorous imprison- 
ment. I have heard the learned Counsel 
for the appellants as alsothe learned As- 
sistant Government Advocate and persued 
the evidence on the record. The fact of 
the commission of the dacoity has not been 
challenged by the learned Counsel for the 
appellants and it has been satisfactorily 
proved by the evidence on the record. The 
only question for determination in this ap- 
peal is whether the charge of dacoity has 
been brought home to each of the appel- 
lants, by reliable evidence on the record. 

I will first take up the case of Machan 
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Kurmi. Against him the only evidence on 
the record, as framed by the learned Ses- 
sions Judge, is that he produced a silver 
ornament known as tanria (en armlet) þe- 
longing to the compleinant’s sister-in-law 
from under ə tree in a certain field not be- 
longing to him. . There is no other evidence 
to connect this accused with the commis- 
sion of the dacoity, and in my opinion, this 
evidence is not enough to prove the com- 
plicity of Machan Kurmiin the commission 
of the dacoity. The decoity took place on 
May 26, 1935 and the silver ornament was 
recovered a month later on June 25, 1935, 
through the help of Machen Kurmi. The 
fact that Machan knew where ihis ornament 
belonging to the sister-in-law of the com- 
pleinent hed been buried would not go to 
show that he actually took part in the com- 
mission of the dacoity; for aught L know to 
the contrary he may have seen the actual 
dacoit or some other person to whom the 
dacoit hed handed over this ornament bury- 
ing it under a tree in the Feld. The learned 
Assistant Government Advocate argued that 
even if Machen could not be convicted of 
an offence under s. 395 of the Indian Penal 
Code, he, at any rate, might be convicted 
of the minor offence of receiving or being 
in possession of the stolen property know- 
ing it to be stolen property end punished 


either under s. 411 of the Indian Penal’ 


Code or under s$. 412 of the Indian Penal 
Code. The possession contemplated by 
ss. 411 and 412 of the Indian Penal Code is 


exclusive possession, otherwise the Receiver . 


or the possessor of the stolen property would 
runthe risk of losing the stolen property, if 
some one else could get hold of it. < 


In the circumstances of this case, I am: 


clearly of opinion that Machan cannot be 


said to be in exclusive possession of the. 
(tenria). Anybody could: 


stolen property ; 
‘have access tothe tree in the field where 


it was buried. Although strong suspicion 
attaches to Machan Kurmi that he either 
had something to do with the commission 


of the dacoity or 


yecord is not legally sufficient to justify 
his conviction either of an offence under 
s. 395 of the Indian Penal Code or 
under s. 411 or 412 of the Indian Penal 


Code, and I am therefore compelled to, 


allow his appeal. I accordingly allow his ap- 
peal, set aside the ccnviction and sentence 
passed upon him, acquit him of the offence 


charged and order his immediate release. . 
As regards the appellants Ram Autar and | 
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_pellents Ram Autar 


in the disposal of the. 
stolen property obtemed by the commission | 
of this dacoity still the evidence on the’ 


isi 16 
Mahesh, their conviction is based upon the 
testimony of P. W: No. 9 Debi Datt com- 
Plainant, P. W. No. 11 Musammai Mohna, 
daughter of the complainant, end P. W. 
No. 23 Musammat Manjhalka, wife of the 
complainant's brother. It is true that all 
these three prcsecution witnesses named 
four persons, Ram Autar, Mehesh, Mata 
Prasad and Jagannath. The learned Ses- 
sions Judge has acquitted Mata Prasad and - 
Jagannath although a dhoii was recovered 
from the house of these two accused, and 
it is argued on behalf of the appellants 
Ram Auter and Mahesh that if the learned 
Sessions Judge disbelieved the evidence of 
these thres eye witnesses as against Mata 
Prasad and Jagannath, there was no re:son 
for him to have believed the same evidence 
as against the appellants Ram Autar end 
Mahesh. In the present appeal, I am not 
concerned with the question of the correct- 
ness or otherwise of the acquittal of Meta 
Prasad and Jagannath by the learned Ses- 
sicns Judge. Alllem concerned is to sce 
whether there is sulficient evidence on the 
rezord to justify the conviction of the ap- 
end Mahesh. The 
names of Mahesh end Ram Autar have 
been mentioned in the first information. 
teport. The fact that there is some enmity- 
between Mahesh and Debi Datt, complainant 
will not go to discredit the testimony of. 
the complainant Debi Datt. Isee no'reason to 
disbelieve the evidence of Musammat Mohna, 
the daughter of the complainant Debi Dait. 
who has deposed that she recognised the 
appellants Mahesh and Ram Autar when 
they were catching hold of her and snet- 
ching away. her ornaments. Musam-. 
mat Manjhalk has also deposed that 
she knew Ram- Autar and Mahesh 
even from before the occurrence,’ 
that she recognised them at the time of 
the dacoity and that Ram Autar and Mahesh 
had actually snatched the ornaments from ` 
her person, The evidence of these two. 
witnesses has also not been shaken in. 
cross-examination. Lam, therefore, of opinion 
that- the conviction’ of these two appellants 
is amply justified by the evidence on the 
record. I would, therefore, uphold the. 
conviction and sentence passed upon each . 
of the appellants. 

The result, therefore, is that while I allow : 
the appeal of Machan Kurmi, set aside his 
conviction and sentence and order his imme- 
diate release, I dismiss the appeal cf Ram 
Autar and Mahesh and uphoid the convic- . 
tions and sentences passed upon them. 

D. Order accordingly. 


1936 


MADRAS HIGH COURT 

Full Bench . 

Petition No. 1765 of 1932 

May 2, 1935 

Brasusy; C. J., Co2NIsa AND PANDRANG 

Row, JJ. 

RAMAS WAMI PILLAI—Puaintirr— 

PETITIONER ^- 
VETSUS 


.MURUGIAH PADAYACHI AND ANOTABR— 
DEFENDANTS—-RESPONDENTS. 

Promissory note—Note inadmissible in evidence 
—Suit on original consideration—Maintainability— 
Distincti.n between note executed for antecedent debt 
and for contemporaneous loans—Theory of condt- 
tional payment—Evidence Act (I of 1872), s. 91. 

Where a promissory note is given for an anteced- 
ent debt and the note turns out to be inadmissible 
in evidence being insufficiently stamped, a suit can 
be brought on the original debt. 

The better. opinion with regard to contempor- 
aneous loans and promissory notes is that where 
the promissory note is the consideration for the 
loan the debt cannot be proved aliunde and this 
view is in accordancs with s. 91 of the Evidence 
Act. Whether a promissory note is given as a 
conditional payment or evidences the contract 
itself depends on the facts but where the promissory 
note itself contains all the terms in the absence 
of any evidences to the contrary, it must be accept- 
ed as the contract and no contract aliunde can be 
proved. A great deal must depend upon what appears 
on the facs of the document. 

Where the plaintiff sold a certain quantity of 
paddy to the defendant and the defendant gave a 
proinissory note to the plaintiff for the price of the 
paddy and the document was inadmissibls being 
unstamped : 

Held, that tha promissory nots was given only as 
a conditional payment and the plaintiff was entitled 
to sus on ths original debt. 

[Cas3-law discussed. ] 

C. Rev. Pet. under s. 25 of Act IX of 1837, 
praying the High Court to revise the decree 
of the Court of the District Munsif of Tiru- 
varur, in 8. G. S. No. 45 of 1932. 

Mr. K.S. Desikan, for the Petitioner. 

Mr. V. Rajagopalan, for the Respondents. 

Beasley, ©. J.—Tne plaintiff in the suit, 
who is the petitioner here, on January 3, 
1929, sold 19 kalam; of paddy at Rs. 3 a 
kalam making a total of Rs. 30, to the 
defendants, tne respondents here, and on 
the same date took from the latter a hand 


letter which reads as -follows: 

“Jenuary 3, 1929. The hand letter exzcutel in 
favour of Ramaswami Pillai b 
Murugayya Padayachi and Kailya Padayachi.... 
We have taken from you on credit this day 
10 kalams of kuruvai paddy at Rs. 3 a kolam for 
Rs. 30 and we have executed this hani letter pro- 
mising to pay ths sum of Rupess tairty with in- 
terest thereon at thres pies per rupes per mensam to 
you or to your order,” l 

This document was unstamped; and be- 
ing clearly a promissory note—and this. is 
not contested by the petitioner—it was not 
admissible in evidence because it was un" 
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stampad. The District Munsif having re- 
jected the promissory note as evidence 
declined to give a decree to the petitioner 
on the original debt holding that the hand 
letter was not given in respect ofan ante- 
cedent debt but was a contemporaneous 
document executed at the same time as 
the transaction relating to the sale of the 
paddy. This petition was directed to be 


‘posted before a Bench of three Judges in 


view of the fact that it was suggested 
that in this High Court there has been a 
conflict of opinion on the question as to 
whether a plaintiff is entitled to fall back 
upon the original debt where, through in- 
sufficiency of stamp or otherwise, a docu- 
ment, which is executed at the same time 
as the debt sued upon is incurred, is 
inadmissible in evidence. Some recent 
decisions of single Judges of this High 
Gourt are relied upon in support of the 
contention that previous Bench decisions of 
this High Court, viz. Pothi Reddi v. Vela- 
yudha Sivan (1), which followed Sheik 
Akbar v. Sheik Khan (2), Muthu Sastrigal 
v. Viswanatha Pandara Sannadhi (3) and 
the recent cass of Chuckalingam Chettiar 
v. Palaniappa Cheiiiar (4), are no longer 
good law and that on the contrary the 
views recently expressed by Stone, J.» 
in Murugappa Chetty v. Nachiappa Chetty 
(5), and by Venkatasubba Rao, J. in 
Chinnayya . Naidu v. Srinivasa Naidu (6) 
and by Wallace, J„ in Gopala Padayachi 
v. Rajagopala Naidu (7) correctly state the 
law. In .Chinnayya Naidu v. Srinivasa 
‘Naidu (6), Venkatasubba R30, J. expresses 
the opinion that, so far from the law being 
settled in this Presidency by the cases 
relied upon by the respondents, the pre- 
pouderence of authority is in favour of ths 
view that although the execution of the 
nəte is simultaneous with the losn, the lender 
can fall pack upon the original considera- 
tion. Coutts-Trotter, J.. in Chhokalingam 
Cheii v. Annamalat Chetti, 34 Ind. Cas, 417 
(8), Says: l l | 

“Tha giving of the security does not extinguish 
but merely suspends the cause of action on the 


(1) 10 M 94. 
(2) 70256; 8CLR 528. . 
(3) 38 M 680; 21 Ind. Cas: 864; 14 M L T 520; (1914) 
M W N58: 26 MLJ 19; ALR 1914 Mad. 657. 
(1) 67 ML J 595; 155 Ind. Cas. 184; (1931) M W N 
1961;-A I R 1935 Mad. 23; 58 M261; 7 R M553; 42 L 
£ 
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(5) 67 M LJ 30; 155 Iad. Oas. 164; 40 L W 167; AI 
R 1934 Mad. 503; 7 R M 539. A 
“ (6) 67M LJ 912; 156 Inl. Oas. 29) A I R 1935 
Mad. 206; 7 R M 665. i 
(7) A TR 1926 Mad. 1148; 98 Ind. Cas. 75; (1928) M 
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original debt, which revives if the security be not 
discharged at maturity.” 
and treats this proposition as ‘fundamenal 
and rudimentary’. K. Srinivasa Ayyangar, J. 
in the same case says: 


“Jf a bill or a note is given for a contempo- 
raneous debt, there is a difference of opinion, but 
the better opinion is that even in such a case the 


bill merely suspends the remedy and does not operate 
as a discharge.” 


Whilst I do not agree with Venketa- 
subba Rao, J. that the preponderance of 
authority in this Presidency is in favour 
of that view, I agree that there is certainly a 
conflict of opinion. In Chidambaram Chetivar 
vy. Ayyasami Tharan (9), a decision of 
Oldfield and Krishnan, JJ.,it appears frcm 
the facts that the loan and the promissory 
note were contemporaneous and the ques- 
tion was whether, if the promissory note 
was illegal and void, the lender could be 
given a decree apart from the note. On 
page 587* of Chidambaram Chettiar v. 
Ayyasamt Chettiar (9), Oldfield, J., says: 

“It is not possible to answer this question 
without Iurther knowledge cf the facts. For it is 
impossible on the informaticn given by the District 
Munsif to decide whether there was any obligation 
apart from the note, the fact that the loan and the 
note were contemporaneous not being decisive on the 


point”. 
Krishnan J. says on page 5399* 


“I agree that the second question cannot he 
answered in the present state of the record as it 
depends upon facts which have not yet been tried 
-and found. If thereis an obligation apart from one 
‘under the note itself it may clearly he enforced. 
The fact that the loan and the note are con- 


temporaneous isnot conclusive on the non-existence 
of such obligation”. 


In their opinion, therefore, this is a 
question of fact depending’ upon whether 
“here was a completed contract independent 
of ihe promissory note. The petitioner's 
contention is that a promissory note js a 
‘conditicnal payment and that, therefore, 
‘whenever a promissory note is taken, so 
long as the promissory note is outstanding, 
there is no right of action otherwise than 
‘upon the note but when the note is not paid 
at maturity or is dishonoured, the original 
debt, which has merely remained suspended 
‘in the meantime, is revived and can be sued 
upon, provided that the promissory note has 
not been negotiated by the payee. Stone, J. 
in Murugappa Chetti v. Nachiappa Chetty 
(5)isof the opinon that as soon es the 
promissory note is overdue, provided that it 
i8 in the possession of the plaintiff, he can 
either sue on the note or can put the note 
on one side and sue on the debt; and he 


(9) 40 M 585; 36 Ind. Cas. 741; 31M L J 401; 
2M WN 910, ALW 261; 20M LT 350. ai 
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relies upon what was stated by Fletcher 
Moulton, L.J. in In re A Dzbtor (10) at p. 350*. 
Reliance was also placed by Stone, J. upon 
the decision of the Privy Council delivered 
by Lord Moulton, viz., Swaminatha Chetty V. 
Palaniappa Chetty (11) where he expressed 
similar views. It is, however, to be observed 
thet in that case the contract sued upon 
irrespective of that on the promissory notes 
was held to be a separate and distinct 
contract and that both gave rise to mutually 
exclusive causes of ection. There, a sum 
had been found due by arbitrators and it 
was provided that part of the amount so 
found due was to be paid for by the giving 
of the promissory notes in question 7. €. that 
was a method of payment. This cannot be 
taken as a decision upon a contemporaneous 
loan and document. Stone, J. however, 
does say that itis a question of fact whether 
the original cause of action isthe note itself 
or whether there is also another cause of 
action and certainly he cannot he under- 
stood a3 deciding that, where the promissory 
note is the consideration for the contract, 
any other contract can be sued upon which 
of course would be entirely contrary to the 
provisions of s. 91 of the Indian Evidence 
Act. I will now deal with some of the 
earlier cases relied upm by the ‘petitioner . 
both Indian end English. The first of these 
is Chhukalingam Cheity v. Annamalai Chetty 
34 Ind. Cas. 417 (8), already referred to. 
The head-note reads as follows: 

“The giving of an instrument in writing in 
recognition of an antecedent debt does not extinguish 
Put merely suspends the causa of action on the 
original debt, which revives if the security be not 
discharged at maturity, unless such instrument can be 
regarded as a mere collateral security in which case 
it will mot operate even as a suspension of the 
original debt”. and obiter dicta.” 

“If a bill ora note is given for a contemporaneous 


debt, the bill merely suspends the remedy and does 
not operate as a discharge”. 
deal- 


There Coutts-Trotter, J. was clearly 
ing with the case which was before the 
Court, namely, an antecedent debt followed 
by the giving of a promissory note and he 
did not refer to the effect of a con- 
temporaneous loan and promissory note. 
K. Srinivasa Ayyangar, J. however, dealt 
with this question and made the observa- 
tions which Ihave quoted earlier in my 
judgment. Therefore, only one of the 
Judges there expressed an opinion on this 
question which was one which did not arise 
sine (1908) 1 K B 344; 77 LJ K B 409; 988 LT 


(11) (1914) A C 618; 26 Ind. Cas. 218; 411 A 142; 18 
wes N pe 17 New Law Rep. 56; 83 L J P © 131;. 110 
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„for consideration in that case. I have 
-already daalt with Chidanbaram Chettiar 

v. Ayyaswami Thevan (9) which makes this 
question one of fact. I now cme to a Fall 
Bench decision of the Rangoon High Court, 
- viZ. Maung Chit v. Roshan N.M. A. Kareém 
' Oomer & Co. (12) where this question was 
_very fully discussed. There it was held that 
when a promissory note or any other instru- 
“mentis given by the borrower to the lender 
‘in: connection with a loan, either at the 
. time when the loan is contracted or after- 
< wards, the terms upon which itis given and 
. taken is a question of fact and not of law: 
that prima facie the giving of a negotiable 
security by a debtor to his creditor operates 


-as a conditional payment only and not as.a ` 


satisfaction of the debt unless the parties 
-agree so io treat it and such a conditional 
‘paymentis liable to he defeated on non- 
payment of the negotiable instrument at 
‘maturity; thet if the negotiable instrument 
is given by the borrower to the lender and 
-the negotiable instrument is itself the cəm- 
‘sideration for the loan, or if the instrument 
‘Is accepted as an accord and satisfaction of 
the original debt, the lender is restricted to 
his rights under the negotiable instrument 
-by -which he must stand or fall but that if it 
is agreed between the parties thes the instru- 
ment shall be taken merely. as collateral 
security for the re-payment of the loan, the 
lenderis entitled to sue upon the original 
consideration independently of the security 
and without regard to any rights thet he 
may possess under the instrument: that if 
all the terms of the agreement under which 
the loan was made have been.embodied in a 
negotiable instrument or in any other docu- 
ment, no evidence can be adduced in proof 
of the terms of. the contract except the 
document itself and, if such document is for 
any reason inadmissible in evidence, the 
suit must fail; that normally and prima facie 
a lender is regarded as taking a negotiable 
instrument ouly as conditional payment and 
not in satisfaction of the loan: that where 
the handing over ofthe money and of the 
instrument is simultaneous, it does not 
follow that the instrument is the sole 
repository of the terms of the agreement; 
and thatit is not the time when but the 
terms upon which the loan was made 
that matters and that is a question of 
fact to be determined according to the 
particular circumstances obtaining in each 
case. Amongst other cases, Pothi Reddiv. 
Velayudha Sivan (1), Sheik Akbar v. Sheik 


. (12)-12 R 500; 152 Ind. Cas, 1038: AIR 193 À 
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Khan (2) were dissented from. A number 
of authorities, both English and Indian, 
were considered. With regard to the 
former, these are: In re Rom2r & Haslam 
(13). There, a client had given to his 
solicitor a negotiable security for the amount 
of his bill of cosis, and the solicitor had 
given the client a receips in which the 
negotiable security was expressed to be 
taken ‘in settlement’ of his bill: and it was 
of the negotiable 


being dishonoured unless there was proof, 


- the onus of which lay on the solicitor, that 


such was the intention of the parties at the 
On p. 300“ Bowen, L. J. says: | 

“It has been established by a series of authorities, 
which it would be ridiculous to go through seriatim, 


that a bill of exchangs given fora debt amounts to 


conditional payment of that debt, ani is only 


. conditional payment so long asit is running; the 
- payment is liable to be defsated when the bill is dis- 


honoured”. 

In that case, therefore, there was no 
question. that the negotiable secirity was 
taken as a payment of the debt and.an 
antecédent one. In Day v. Mc Lea (14) the 
defendents having broken their contract, 


the plaintiffs made a claim against them for 


a sum of,money as damages. The defend- 
for an amount smaller 
thon that claimed stating that it was in full 
payment of all. demands. The- plaintiffs 
kepi the cheque stating that they did so on 


‘account and.brought an action for the 


balance of their claim and it was held that 
keeping the cheque was not, as a matter of 
lew, conclusive, that there was an accord 
and satisfaction of the claim but thatit was 
a question of fact on what terms the cheque 
was kept. This case again was a case of an 


antecedent debt and it wasa question of 


fact as to whether the cheque was given and 
received in satisfaction of the claim and 1 
make the observation also that, when a 
cheque is given in respect of a debt, 
prima facie it can be presumed that it is 
intended as a payment. Certainly a cheque 
cannot be taken as embodying the terms of 
a contract other than to pay. In Goddard & 
Son v. O’Brien (15) A being indebted io Bin, 
£125 7s 9d for goods sold and delivered, 
gave Ba cheque for £100 payable on 
demand which B accepted in satisfaction. 
This was held to be a good accord and 
satisfaction. From the facts of that case it 

(13) (1893) 2Q BD 286; 62 LJ Q B 610; 4 R 486; 69 
L T 547; 42 W R51. 

(14) (1889) 22 Q BD 610; 58 L J Q B 293; 60LT 
947; 87 W R 483; 53 J P 532. - 

(15) (1881) 9 Q B D 37. 
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would appear that the cheque wes dated 
August 16, 1880, and that previous 


to that date the defendant wes indebted to 
the pleintiff in the sum stated for goods 
sold and delivered to him. This, therefore, 
was a clear case of a cheque given in 
respect of an antecedent indebtedness and 
the cheque was equelly clearly given as a 
payment either in full satisfection or on 
account. In Farr v. Price (16), there isa 
very brief statement of the facts and it 
does not appear whether the debt there 
in respect of which a promissory note was 
taken was an entecedent debt or a contempo- 
raneous one ; nor does it appear in respect 
of what the debt was, whether a loan or 
something else. The decision was mainly 
upon the question as to whetherthe pro- 
missory note could be received in evidence 
on account of the stamp which was of a 
greater value then the correct stamp re- 


quired and it was held that it wes 
inadmissible in evidence and Lord 
Kanyon, ©. J., then observed that as. 


there were other general counts jn the dec- 
laration, ifthe plaintiff could give other 
evidence ofa consideration paid by him 
to the defendant, he would not be conclud- 
ed from recovering by the fact.of the de- 
fendant’s having given the imperfect por- 
missory note for it. But there isa foot- 
note to that case which refers to Tye v. 
Jones (17). There a promissory note had 
been given for money lent but when pro- 
duced in Court was unstamped. Lord 
‘Kenyon, ©. J. permitted: the pleintiff to 
recover on a common count for money lent 
by proving that when the money for which 
the note had been given was demanded of 
the defendant, he acknowledged ‘the debt. 

In Cohen v. Hale (18), a garnishee order 
was made attaching a debt. At the time 
the order was made the garnishees hed 
given the judgment-debtor a cheque for the 
amount of the debt. Upon service of the 
order on the garnishees they stepped pay- 
ment of the cheque at the Bank, the cheque 
not having been presented, end it was 
held that upon the cheque being stopped 
it was as jf ithad never been given and 
that there was, therefore, an existing debt 
capable of being attached andthe garni- 
shee order was effectual. On p.373* Cock- 
burn, C. J. says : 


“It is very true that aman who takes a cheque 
may be estopped frcm proceeding to enforce pey- 

(16) (1800) 102 E R 22; 1 East 55; 5 R R515. 

(17) 1 East 58. 
- (18) (1878) 3 Q B D 371; 47 LJ Q B 495; 39 L T 35; 
96 W R680. 
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ment of the debt until presentment of the cheque, 
and if the cheque is’ ultimately paid, the debt is 
extinguished. All that happens in the meantime 
is that the right of action is suspended. But 
when the cheque is presented and dishonoured, 
the debt, the remedy for which was suspended 
until presentment of the cheque, may be treated 
as acebt subsisting all along, just as if the cheque 
had never been given. The giving of the cheque 
only suspends the remedy, it does not extinguish | 
the debt.” 


Of the Indian casas Swaminaitha Chetty 
v. Palaniappa Cheity (11), has already been 
referred to end so have othér Indian cases. 
One other case which is referred io by Ven- 
katasubba Rao, J., in Chinnayya Naidu v. 
Srinivasa Naidu (6), and was relied upon 
here is Gopala Padayachi v. Rajagopala 
Naidu (7), to which I have already refer- 


red, where Wallace, J., says: 

“When a promissory note is taken for a contem- 
poraneous debt, the balance of opinion is that the 
execution of the promissory note does nut discharge 
the debt but only suspends the creditor's ordinary 
remedy during the currency of the promissory note.” 


Venkatasubba Rao, J., proceeds upon the 
view thatitis a well settled rule of Eng- 
lish Law that a Negotiable instrument ope- 
rates only as a conditional discharge and 
that itis difficult to conceive that Illus. (b) 
to s. 91 of the Evidence Act can have been 
intended to abrogate or annul that well- 
settled rule. He adds that the, effect 
of that illustration is no more than to ex- 
clude all -proof other than the bill itself 
when the matter to be proved is the con- 
tract embodied in that bill. Prima facie 
no doubt a negotiable instrument operates 
only as a conditional discharge but, if the 
promissoty note embodies all the terms of 
the contract itis difficult to see how any 
contract other than that can be put in 
evidence without offending against the 
provisions of s. 91 of the Evidence Act. 
Upon this question Venkatasubba Rao, J., 
reters to Pramatha Nath Sandal v. Dwarka 
Nath Dey (19). There the defendant hed 
taken aloan from the plaintiff and execut-. 
ed a document which was held to be a 
promissory note. At the trial the document 
wes prceduced but was held to be insuffi- 
ciently stamped and the Judge refused to 
admit it in evidence. The Appellate Court 
held that the plaintiff hada cause of ac- 
tion independently of the document. The 
defendant in his written statement ad- 
mitted that he borrowed the sum in ques- 
tion frem the plaintiff and the Appellate 
Court, held that there was an implied con- 
tract to re-pay the money lent even though 
there was no express promise. Sheikh Akbar 
(2), was referred to by 
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Petheram, C.J. in the course of his judg- 
ment and he explains the decision of Sir 
Richard Garth, C. J., stating that when he 
spoke of a ‘deposit he did not mean a 
‘loan.’ What Sir Richard Garth, C. J., in 
that: case did was to “make a two-fold 
classification first, where there is » com- 
pleted cause of action es for goods sold 
and, secondly, where the cause of action, 
isthe noteitself, stating with regard to the 
latter class : fo 
“When the original cause of action is the bill 
or note itself and does not exist independently of 
it, as for instance, when in consideration of A 
depositing’ money with B, B contracts by a pro- 
missory note to repay-it with interest at six months 
date, here there is no cause of action for money’ 
lent or otherwise than upon the note itself, be- 


cause the deposit is made on the terms contained 
in the note and no other.” 


With regard to the former class, he says 
on at p. 259*: ot ý 


“When 2 cause of action for money is once com- 


plete in itself; whether for goods sold, or for money 


lent, or for any other claim, and the debtor then 
gives a bill or note to the creditor for payment of 
the money at a future time, the creditor, if the 
bill or note is not paid at maturity, may always, 
as a rule, sue for the original consideration, pro- 
vided that he has not endorsed or lost or parted 
with the bill or note, under such circamstances 
asto make the debtor liable upon it to some third 
person,” Ni Ni 
This decision was ‘also referred to by 
Jenkins, O. J., in Krishnaji Narayan Par- 
khi v. Rajmal Manikchand Marwari (20). 
In that case also there was an indepen- 
dent admission of a loan by the defend- 


ant in addition to the hundi which was 


held to be inadmissible in evidence for 
want of a stamp and as in Pramatha Nath 
Sandal v. Dwarka Nath Dey (19), it was 
held that the plaintiff could still fall back 
upon the other consideration. Dealing witn 
Sheikh Akbar v. Sheikh Khan (2), Jenkins, 
JO. J., says : f 

“It is apparent that the actual ratio decidendi 


was that there was no loan independently of the 
note.” 


Whereas in Krishnaji Narayan Parkhi 
v. Kajmal Manikchand Marwari (20), 
there was a loan independently of the note. 
Jenkins, CO. J., appears also to share Pethe- 
ram, C. J's opinion with regard to the re- 
marks of Sir Richard Garth, ©. J. to 
which reference has already been made, 
upon’ the question of the words, ‘loan’ and 
‘deposit.’ In referring to illus. (b) of 
s. 91 offthe Evidence Act, he says : 

' “It is perfectly true that the terms of the con- 
tract contained in the kundi can, apart from the 
conditions: which permit secondary evidence, only 


be proved by the hundi, but tnis does not prevent 
(20) 24 B 360; 2 Bom: L R 25. 
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proof of the loan independėntly of ‘the note.” 

I do not understand him to mean that, 
if the whole of the terms of the contract 
are set oubin the dosument, any evidence 
other then the production of the document . 
itself is permissible. In Parsotam Narain 
v. Talay Singh (21), Aikman, J. differs 
from the view of Patheram, C.J., in Pra- 
matha Nath Sandal v. Dwarka Nath Dey 
(19), and is of the opinion, thal Sir Richard 


. Garth, ©. J., in Sheikh Akbars- cass (2) 


did not intend to draw any distinction 
bétween the two classifications stated by 
him with regard to the nature of the debt, 
i.e. whether it was a loan or whether it 
was a deposit, being of the opinion, that 
he used thè word ‘deposit’ merely as an 
illustration. I agree with Aikman, J.S, view 
and cannot think that Sir Richard Garth, 
C.J. intended any such distinction. It is 
difficult to see why such a distinction should 
have been intended particularly as a de- 
posit of money with a person to be repaid 
at a future date with interest is really a 
loan. Aikman, J.s judgment is relied 
upon by the respondents here. Page, O. 
J.in Maung Chit v.Roshan N. M. A. Kareem 
Oomer & Co. (12), thinks that in cases in 
which the parties egree that the negoti- 
able instrument shall be taken as condi- 
tional payment only and not in accord 
and satisfaction of the original debt, s. 91 
of the Evidence Act has no application 
because he has himself never known or 
heard of an instance in which that term 
of the agreement has been embodied in the 
negotiable instrument. I fully agree with 
his view of the matter which is based 
upon the instrument not containing all 
the terms of the contract. Where it does, 
however, and is itself the consideration 
of theloan, he is of the opinion, that the 
lender is restricted to his rights under the 
instrument by which he must stand or 
fall. I now propose to refer to the cases 
relied upon by the respondent. The earli- 
est of these is Sheikh Akbar's case (2) which 
T need not refer to again and which was 
followed in Pathi Reddi v. Velayudha Sivan 
(1). Tne head-note of the latter case 
reads as follows :— 

The terms of a contract to re-pay a 
loan of money with interest, having been 
settled and the money paid, 4 promissory 
note specifying these terms wes executed 
later in the day by ths defendant and 
given to plaintiff. This promissory note 
was not stamped. In a suit brought to 
recover the unpaid balance of the ‘loan, 

(21) 26 A 178; A W N 1903, 217: 
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on an oral contract to pay, it was held 
that the plaintiff could not recover. On 
p. 96* Collins, C.J., and Parker, J. says: 
“But when a loan is made by plaintiff to de- 
fendant and in consideration of that loan the 
defendant contracts by a promissory note to pay it 
with interest at a certain date, there is no cause of 
ction ‘for money lent’ or otherwise than upon the 
note and, of for want if a stamp. the note is not 


re in evidence, the plaintiff's claim must 
ail.” 

The promissory note there admitted the 
receipt of the money and promised to re-pay 
the same on a certain date with interest. 
In Muthu Sastrigal v. Viswanatha Pandara 
Sannadhi (3), there was a varthamanam 
which read as follows:— 

“Amount of cash borrowed of you by me is Rs. 350. 
I shall in two weeks’ time, returning this sum of 
Rs. 350, with interest thereon at the rate of Rupee 
one per cent per month, get back this letter.” 


It was held that this amounted to an 
unconditional undertaking to re-pay borrow- 
ed money and was, therefore, a promissory 
note and not merely an offer to borrow or 
an acknowledgment of indebtedness. The 
document was inadmissible for want of a 
stamp and Sadasiva Ayyar and Spencer, JJ. 
held that to allow a suit as one on ‘account 
for money had and received’ concealing the 
real contract of loan which hed been reduced 
tothe form of a document would nullify 
s. 9) of the Indien Evidence Act. Krishna- 
ji Narayan Parkhi v. Rajmal Manikchand 
Marwari (20), was dissented from and 
Poihi Reddi v. Velayjudha Sivan (1), follow- 
ed, Somaraju v. Venkatasubbarayudu (22), 
Guru Sahu v.- Krishnamma (23) and 
Chandrasekaram Pillai v. Srinivasa Pillai 
(24), are all decisions in whica the view 
supporting the respondent's contention hes 
been taken. The recent decision of Vareda- 
chariar and Burn, JJ. in Chockalingam 
Chettiar v. Rama Mu Rama Palaniappa 
Chetiiar (4), also supports that contention; 
and also the decision of Anantakrishna 
Ayyar, J.in Alimane Sahiba v. Subbarayudu 
(25). In Nazir Khan v. Ram Mohan Lal 
(26), a decision of a Full Bench ot that 
Court in which a number of euthorities 
are referred to, it was held that where the 
promissory note and the lending of the 


money are part and parcel of the same 
(22) 20 L W 943; 85 Ind. Cas. 389; A IR 1925 Mad. 


351. 
(23) 36 L W 482;-139 Ind. Cas. 361; A I R 1932 Mad. 


687; Ind. Rul. (1932) Mad. 658. 

(24) 37 L W 723; 140 Ind. Cas. 193; AIR 1933 Mad. 
71; Ind. Rul. (1932) Mad. 831; (1932) M W N 1260, 

(25) 63 M L J 303% 139 Ind. Cas. 486; A IR 1932 
Mad. 693; (1932) M W N 793; Ind. Rul. (1932) Mad. 
730; 36 L W 470. 

- (26) 53 A 114; 133 Ind. Cas. 307; (1931) A L J 64; A 


I R 1931 All. 183; Ind. Rul. (1931) All. 6.(F B). 
*Page of 10 M.—[Hd,] 
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transaction and the terms of the loan are 
the very terms of the promissory note, the 
contract of loan cannot be proved apart 
from the document itself and the plaintiff's 
suit must fail if the document itself be 
inadmissible in evidences. The Lahore High 
Court also seems to have taken the same 
view as that of the Allahabad High Court 
in this case in which reference is also 
made to the observations of Rankin, C.J. 
in Dula Meah y. Abdul Rahman (27). It is: 
clear that upon this question there is a con- 
flict of opinion. Sofarasthe Madres High 
Court is concerned, the preponderance cf 
Opinion seems to me to support the respon- 
dents’ argument. But all Courts take the 
view that with regard to antecedent depts, 
the position is that the original debt can be. 
sued upon irrespective of the subsequent 
document or promissory note and the better. 
opinion with regard to contemporaneous 
loans and promissory notes is that, where 
the promissory note is the consideration for 
the loan, the debt, cannot be proved 
aliunde. That view, In my opinion, is 
clearly the correct view, in view of s. 91, 
of the Evidence Act. With regard to the 
view expressed in the Rangoon case that 
prima facie a negotiabie instrument is 
given as a conditional payment for a loan, 
I think thet that view expresses the matter 
rather too generally. Certainly in. cases 
where the note is given in payment of goods, 
which was the position in most of the 
English cases, that would he so. But 
dealing with money-lending transactions, I 
am not disposed to think that this view is 
entirely correct and in a country where 
borrowing and lending of money is so 
universal, the prima facie rule as stated in 
English eases cannot be adopted without 
some qualification. A borrower goes to a 
person who lends money and asks for a 
loan. The lender says that he will not lend 
the money unless the borrower executes a 
promissory note. The borrower agrees to 
do so, and I imagine, in a majority of cases 
executes the promissory note first and in 
exchange for it receives the money. Is the 
lender under these circumstances to be 
presumed to be receiving the promissory 
note as a conditional repayment of the 
money? Or does the promissory note which 
states that the borrower has received a sum 
of money on the date of the receipt and a 
promise to repay it with interest from the 
contract itself? It is,in my view, difficult 
to avoid the conclusion thatit does. What 


(27) 28 C WN 70; 81 Ind. Cas. 641; A I R 1924 Cal. 
452, © 
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other term is there which is omitted ? 
Page, C. J. in Maung Chit v. Roshan 
N. M. A. Kareem Oom2r & Co. (12), case 
is of the opinion that the term that the 
promissory note is taken as a conditional 
payment is omitted but this presupposes 
that there was such a term. I fully agree 
with what has been stated in many of the 
eases to which reference has been made 
that the question must be one of fact but 
where itis clear that the promissory note 
itself contains all the terms, I think that, 
in the absence of any evidence to the con- 
trary, it must be accepted as the contract 
end that no contract aliunde cannot be 
proved. A great deal must depend upon 
what appears on the face of the document. 
In some cases the promissory note may state 
that itis given in payment for goods sold 
and delivered. Such cases, in my opinion, 
do not -present any difficulty because the 
presumption there would be that the pro- 
missory note was given in conditional pay- 
ment for the goods sold and delivered. In 
other cases it may be clear that there was 
already a completed contract before the 
promissory note wes given. In such cases 
I agree that evidence of that contract can 
be given irrespective of the promissory note. 
The position does seem {o me to be different, 
however, when the promissory note appears 
to be part and parcel of the transaction of 
loan. My view, therefore, is that in all 
cases Courts must be guided by what appears 
on the face of the promissory note. If it is 
expressed in sucha way as to leave what 
was intended by the parties in any way in 
doubt, then the facis must settle the ques- 
tion. If it is clear on the face of the pro- 
missory note that it is the contract, then no 
further evidence can be permitted. Turn- 
ing to ihe suit document itself, it seems to 
me that it was given as a conditional payment 
for the paddy. This being so, the promis- 
sory note not having been paid on demand 
may be treated es dishonoured and the 
original: debt thus revived. The plaintiff 
was, therefore, entitled to fall buck upon 
the original debt. The petitioner sueceeds 
with costs and the case must go back to 
the lower Court for disposal according to 
law. 

Cornish, J—Upon the vexed question 
whether the payee of a note given for a 
contemporaneous loan has or has not a 
right of action on the debt I prefer to 
reserve My opinion, because it seems to me 
that that question cannot be said to arise for 
decision on the facts of this case. Of course 
if there is evidence that a note was agreed to 
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be taken in satisfaction of the debt created 
by the loan, there is no difficulty in restrict- 
ing the payee’s right of action to the note. 
But I am unable to appreciate why that 
position should be assumed to be established 
by the accident of the loan and note being 
contemporaneous transactions. It would 
seem to be contrary to what was stated by 
Lord Esher and In re Romer and Haslam 
(13) as: 

“Perfectly well-known law, which was acted upon 
in every form of mercantile business, thatthe giving 
of a negotiable security by a debtor to his creditor 
op3rates as a conditional payment only, and not as 


a satisfaction of the debt unless the parties agree 
so to treat it.” 


But as I have already stated I think that 
on the facts disclosed it is not necessary 
to -decide the question. Therefore, I confine 
my judgment tothe particular facts of this 
case. On the construction of the plaint I 
think that the suit must be held to have 
been brought upon the debt on account 
of which the unstamped note had been 
taken by the plaintiff. The document is 
referred to as a hand letter, which shows a 
consciousness on the part of the plaintiff or 
his legal adviser that the document unstamp- 
ed could not be relied upon asa promissory 
note. The material allegations in the plaint, 
as I read them; are that there was a sale of 
paddy by the plaintiff to the defendant and 
that defendant gave to plaintiff for the sum 
due with interest a document which pur 
ported to be anote. In these circumstances 
if the note had been a valid instrument, it 
sesms to mə that the case would fall within 
the well established rule that when a creditor 
takes a bill or a note or a cheque on account 
of a debt, it is a qualified or conditional 
payment; that isto say, the instrument is 
received in payment subject to the condi- 
tion that it will be duly honoured. The 
debt remains unaffected, though the cause 
of action is suspended while the instrument 
isrunning. Thus, in Cohen v. Hale (18), 
Lord Chief Justice Cockburn stated : 

“ When the cheque is presented and dishonoured, 
the debt, the remedy for which was suspended until 
presentment of the cheque, may be treated as a debt 
subsisting all along, just as if the cheque had never 
been given”. 

A creditor may indeed accept a negotiable 
instrument in satisfactien of his debt. But 
in the present case there is not the shadow 
of a plea in the defendants’ written state- 
ment that the note was given and accepted 
in satisfaction of the debt on the contrary, 
the mainstay of the defence in the plead- 
ing and at the trial apparently was that the 
note was an invelid instrument, treating the 
suit as brought on the note. Itcan make 
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no difference whether the note is invalid or 
dishonoured as regards the creditor's right 
of action upon the debt on account of which 
the document purported to have been given. 
In my judgment, therefore, ‘the suit was 
maintainable on the debt independently of 
the unstamped and inoperative note; and it 
follows that I agree that the revision petition 
should be allowed. 2 a 
Pandrang Row, J.—I entirely agree 
with my Lord, the Chief Justice. a 
Ag Po 3s ~ Petition allowed. 
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Penal Code (Act XLV of 1860), s: 405—Charge 
under—Hssentials of-—Absence of proof of dishonest 
intention—Managing Agents of Company—Breach 
of contract indirectly causing loss—Liability for 
criminal breach of trust—Presumption as to crimi- 
nal intention—Criminal trial—Hvidence~~Prosecu- 
tion witnesses not found hostile--Prosecution, if can 
suggest that their evidence should be viewed with 
suspicion, 

Section 405 of the Penal Code, covers dishonest 
misappropriation, dishonest conversion, dishonest 
user or disposal in violation of a direction of law; 
or of a legal contract, or dishonestly suffering any 
cther person to do so. Where a charge under the 
section does not indicate which of these several 
offences was intended and does not state who made 
the alleged entiustment, or who suffered from the 
alleged breach of trust, it is indefiniteand embar- 
rassing. me 

A clear distinction exists between criminal and 
civil liability. Where monies have been spent 
upon the business of the company, in the absence 
of proof of dishonest intention to cause loss-to the 
company, the managing egents cannot be held 
liable fcr criminal breach of trust although there 
et been a breach cf’ contract ‘indirectly. causing 
oss. 

No Judge or lawyer without an intimate know- 
ledge of business can estimate how much or how 
little is required to be spent cn management, adyer- 
tisemer.t, and commission agency, in crder to ensure 
success for a newly launched business. It depends 
uponinnumerable fortuitcus factors cf trade, busi- 
ness, market, and particular social conditions. The 
management, advertisement, and commission agency 
expenses of all Insurance Companies is notoriously 
heavy. Their business depends upon their success 
in persuading members’ of the public tö engage in 
a gamble, because all Insurance is in a sense a 
gamble, either with misfortune or with death. To 
suggest that the success or failure of a ‘business 
of this kind is something which can be naturally 
or probably predicted is to Jose all sense of direc: 
tion, Such matters cannot be enclosed within the 
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straight jacket of a legal principle, so as tò pre- 
sume the existence of a criminal intention against 
an accused, of wnich there is not a tittle of evi- 
dence. h 

“Where witnesses are produced by the Crown in 
a criminal trial and’ there is no suggestion that 
they turned hostile, nor during the whole trial 
were they «treated as nostile witnesses, nor has 
anyone openly suggested that they were not truth- 
ful witnesses, the prosecution cannot be permitted 
to blow hot and cold as it suits’ them best and 
suggest that their evidence should be looked upon 
with suspicion. If they were not truthful wit- 
nesses, they ought never to have been called by 
the prosecution and so recommended to the Court as 
witnesses of truth: 

Messrs. A. K. Basu, Priyanath Bhatia- 
charjee, D. N. Bhaiiacharzi, Birendra Naih 
Banerji, G. Guptd, end Birendia Nath 
Banerji, for the Appellants. 4 A 


" Messrs. Khundkar and Anil Chandra 
Roy Choudhury, for the Crown. 


Lort-Willlams, J.—The trial of this case 
was vitiated by several irregularities and 
illegalities. In the summary form under 
s: 870’of the Code of Criminal Procedure, 
the offence is stated to be that of criminal 
breach of trust as maneging agents of the 
Pioneer Assurance Company, Ltd., in respect 
of money entrusted to the accused between 
1930 and 1934 by persons concerned with | 
the said Company, by criminally mis- 
appropriating it. Section 409 of the Indian 
Penal Code: Further, for aiding and abet- . 
ting one another in the commission of the 
aforesaid offence. Section 409-109 of the 
Indian Penal Code. 

But the charge, stated shortly, was 

1. That the accused managing agents 
of the Company between September 4, 
1930, and November 15, 1933, were parties 
to a criminal conspiracy to commit the 
offence of criminal breach of trust in respect 
of property entrusted to them or over which 
they’ hid dcminion in the way of their 
business es managing agents of the Com- 
pany, representing the share-holders, an 
offence punishable under s. 409 of tke Indian . 
Penal Code, and in pursuance of this con- 
spiracy various overt acts were ccmmitted 
and criminal breach -of trust wes com- 
mitted in respect of certain money, and 
thereby the eccused ccmmitted en offence 
under s. 120-B read with s. 409 of the Indian 
Penal Code.’ | T i 

2. That the accused at the time and place 
mentioned in Court, in furtherance of the 
common intention of all end in pursuance 
of the said conspiracy, ss Managing agents 
aforesaid, having been entrusted with the 
said money or having dominion over it, 
committed ‘criminal ‘breach ` òf trust In 
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respect of it and thereby committed an 
offence under s. 409. 

It is not clear, therefore, whether the 
accused were charged with criminal breach 
of trust and abetment thereof as stated in 
the summéry form, or with conspiracy and 
criminal breach of trust zs in the charge. 
In any case the charges under s. 409 were 
bad because they offended’ against the 
provisions of the proviso to s. 222 (2) of the 
Criminal Procedure Code. They also offend- 
ed against the provisions of s. 222 (1), 
berause’' particulars reasonably sufficient 
to give the accused notice of the matter with 
which he was charged were not given. 

The charge wes prolix, indefinite 
embarrassing. Sectien 405 of the Indian 
Penal Code covers dishonest mis-appropria- 
tion, ‘dishonest conversion, dishonest ‘user 
or disposal.in violation of a direction of lew, 
or of a legal contract, or dishonestly suffer- 
ing any other person to do so. Nothing was 
stated in the charge to indicate which 
of these several offences was intended. Nor 
was it stated therein who made the alleged 
entrustment, or who suffered from the 
alleged breach of trust. l 

The charge .of conspiracy suffered from 
similar defects, and the learned Magistrate 
does not seem to have been very clear about 
the matter. He seems to have been of 
opinion that the charge under s. 409 was 
bad, but said nevertheless ihat a separate 
sentence under that section was not called 
for. He convicted the accused of offences 
under s. 120-B read with s. 409 of the Indian 
Penal Code end sentenced them each to one 
day’s rigorous imprisonment and to pay a 
fine of Rs. 500 in default, to suffer rigorous 
imprisonment for 6 months each. In any 
case, therefore, it would, in my opinion, 
have been necessary either to set aside the 
convictions and acquit the accused or alter- 
nalively, to send the case back for re-trial. 

The facts of the cese are comparatively 
simple when once they are fully com- 
prehended. The Pioneer Assurance Com- 

any, Limited, was established in 1930, to 
Carry on insurance business under Free 
Insurance or Co-operative benefit scheme 
subject to the restrictions imposed by s. 3 
of the Provident Insurance Societies Act V 
of 1912. Cleuse 30 of the Articles of Associe- 
tion provided that the three accused who 
carried on business in partnership as 
Mayor & Co., should be appointed managing 
agents for 15 years certain and should 
carry on the business of the Company sub- 
ject to the supervision, direction and control 
of the Board of Directors. Cleuse 32 
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provided that the managing agenis were 
authorised to appropriate (1) 20 per cent 
out of the total collection of call fees made 
for any month plus (2) 10 per cent. of the 
gross profit and interest accruing to the 
Company's capital and reserve fund and 
al cash receipts on account of admission 
and ennual fees per each member, towards 
iheir own remuneration and all management 
expenses. Clause 24 provided that the 
Board of Directors shculd include 3 members 
nominated by the managing agen's, and 
tte three accused at all material times were 
among the number ofthe Directors of the 
Company. Rules were framed under s. 5 of 
the Provident Insurance Societies Act, and 
Rule 9 provided that out of the total collec- 
tion of call fees made for every month, 20 
per cent. would be appropriated towards 
menegement expenses including remunera- 
tion of the managing agents, office expenses, 
agents’ commission, bonus, advertisement 
charges, etc., etc., and 10 per cent. towards 
the reserve fund of the Company, and the 
remaining 70 per cent. would be equally 
distributed among the claimants, namely 
retired members ənd the heirs or nominees 
of deceased members that is to say, those 
whose claims mature in thet month. 


The Company flourished and business 
grew rapidly in 1931 and 1932. At the 
end of that year cash with the managing 
agents was certifiedto be over Rs. 12,000. 
But troubles began in May 1933. The 
other Directors began to think that so much 
cash ought not to be left in the hands of 
the managing agents, and they appointed 
a committee of enquiry consisting of two 
of the Directors, N. C. Choudhuri and A. M, 
Ghose, to find out ways and means for the 
better management of the Company. They 
reported zertain‘irregularities in June and 
Mr. N. C. Choudhuri was appointed Super- 
vising Director. Matters did not improve 
end in September the cash in the hands of 
the managing agents emounted to over 
Rs. 16,000. 

Resolutions were passed by the Board 
from time to time directing the managing 
agents to open en account on behalf of 
the Company with the Central Bank to 
be operated upon by the managing agents: 
This was not done until June, 1932. Up 
to that time the managing egents kept 
only one Banking eccount for all their 
business including that of the Company, 
In October, 1931, the managing agents 
were directed to depositin the Bank all 
sums in their hands which bélonged to 
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the Company. This was not done’ and in 
October, 1933, they were asked to depo- 
sit all collections with the Bank deily and- 
not to pay any amount except by cheque. 

In November Mr. N. ©. Choudhuri be- 
gan to press the managing agents to re- 
pay the money certified to be in their 
hands, and in answer they pointed out 
that the expenses of the Company could 
not be curtailed, and exceeded the amount 
provided, and that they had had‘ to spend 
further monies belonging to the Company 
in order to meet current expenses, in the 
interest of all concerned. The three ac- 
cused had been present as Directors and 
had taken part in all. the meetings at 
which the resolutions to which I have 
referred were passed. Mr. N. C. Chotdhuri 
objected to the managing agents spend- 
ing. the Company's funds without ihe 
authority of the Board, and eventually 
they were superseded and made over the 
management of the Company to the other 
Directors, on November 15, 1933. The 
books were handed over to Mr. N. ©. Chou- 
dhuri. Cash with the cashier was found 
to amount only to Rs. 71 odd, end a 
sum of over Rs. 22,000 wes elleged by 
the prosecution to be the amount which 
ought to heve been in the hands of the 
managing agents end is the subject- 
matter of the present charge. Substan- 
tially, this sum subject to c«d,usiment 
and subject to an allowence estimated 
to amount to Rs. 10,000 due to the manag- 
ing agents for fees outstending at the 
date of the termination of their manage- 
ment, is admitted tobe owing by them to 
the Company. 

Subsequently the Registrar of Joint 
Stock Companies held an enquiry and the 
accused stated thet all the monies shown 
as cash in their hands head been spent 
où the Company's business—though in 
excess of the amount allowed by the Rules. 
They proposed to liquidate the amount 
which on adjustment was found to be due 
from them by selling their managing agency 
yighis under their agreement to one 5. K. 
Mitter who was willing to buy them. But 
the Registrar was not satisfied and asked 
for further information. On February 20, 
1934, the managing agents offered to re- 
sign and this was accepted by the Direc- 
tors on March 10, and they were asked 
to render proper accounts. The day be- 
fore the Registrar had made a formal ccm- 
plaint to the Deputy Ccmmissioner of 
Police. 

The defence was, 


and is that the ac- 
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cus3d never had any dishonest intention.. 
Far from misappropriating any of the Com-. 
pany’s funds, they had spent large sums 
of their own to promote the business of. 
the Company. The expenses of manage-. 
ment were farin excess of the amount al- 
lowed by the rules, and the money stated 
to be in their hands had all gone to 
meet them, in addition to considerable 
sums borrowed by the managing egents 
on their own responsibility and security. 
which also they were under obligation to. 
re-pay. Allihis was well-known -to all the 
Directors at all times, and in October, 1933, 
they recognised the- position by sanction- 
ing a scheme for largely increased manage- 
ment allowances. This scheme which would 
have enable all accounts to be properly 
adjusted was obstructed owing to the cupi- 
dity of Mr.N. C. Choudhuri who wanted 
to step into the shoes of the managing 
agents and gather the fruit of their labours 
during the infancy of the Company. , 

The learned Magistrale first considered 
the question of misappropriation and came 
to the conclusion that the prosecution had 
failed to prove that the accused had mis- 
appropristed any money of the Company, 
that is to say thet they had converted it to, 
their own use. On the evidence this, 
conclusion seems to have been inevitable. 
All details of the expense of management 
was edmitted to be in the books of Mayor 
& Co., snd there alone. . Those books the 
prosecution did not produce. The evidence 
of witnesses celled by dhe prosecution that 
they were handed over to Mr. N. OC. 
Choudhuri end remained in his custody,, 
though denied by him, was cverwhelming. 
The Director A. M. Ghose, the Head Clerk, 
and the Cashier all spoke about this, and 
said that N. C. Choudhuri -had frequently 
consulted these books, when he was acting 
a9 Supervising Director. 

The Crown has suggested, though not in 
so many words, that we ought to look with 
suspicion upon the evidence of these wit- 
nesses because they belonged to 9, faction in 
the Company which was not favourably 
disposed toward N. C. Choudhuri. A more 
unusual and 2 more impossible suggestion, 
Lhave never heard advanced. These are 
witnesses produced by the Crown, end put 
forward as witnesses of truth in support of 
the case for the prosecution. It has not 
been suggested that they turned hostile, nor 
during the whole triel were they treated as 
hostile witnesses, nor has anyone openly 
suggested ikat they were not truthful wit- 
nesses. The prosecution cannot be 
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permitted to blow hot and cold as bestit. 


suits them. Ifthese were not truthful wit- 
nesses, they ought never to have been called 
by the proseculion and so recommended to 
the Court as witnesses of truth. There is 
no reason whatever for preferring the 
evidence of N. C. Choudhuri to theirs, in 
fact the case as.a whole leads me rather to 
regard his evidence with suspicion than 
otherwise. The allegation of the accused 
that he deliberately withheld these books 
‘was supported definitely by witnesses for 
the prosecution, and the learned Magistrate 
had no alternative but to hold that if 
produced, they would have supported the 
contention of the accused that all the money 
had been spent on the expenses of manage- 
ment of the Company's business and none 
of ithad been converted to the use of the 
accused. 

The evidence shows beyond a shadow of 


doubt that the amount allowed by the rules: 


was at all times insufficient ‘to meet the 
expenses of management end it was folly of 
the accused to go on month after month 
under such conditions instead of getting the 
scheme re-considered and reconstructed, and 
they were not authorised by the terms of 
their agreement to spend o'her sums belong- 
ing to the Company in the effort to make 
ends meet. This, however, is a long way 
from being proof of dishonesty. Even efter 
practising such rigorous economy that the 
business of the Company fell almost to 
vanishing point N. ©. Choudhuri hed to 
admit that he was unable to avoid deficits 
every month. The evidences makes clear 
beyond any doubt that the scheme itself was 
at fault and was unworkable, and that it 
could be made workable and prosperous 
and profitable in the interest of all concern- 
ed, including both share-holders end policy- 
holders, only by arranging for a more 
equitable division of the funds, and allowing 
a larger share for the costs of propaganda 
and management. The managing agen’s 
are shown to have done their utmost to make 
the business prosperous for all concerned 
under conditions which are shown to have 
been impossible. In such circumstances, it 
cannot be said that they acted mala fide 
and the learned Magistrate’s finding that 
they acted without due care and caution and 
so without good faith is not supported by 
the evidence. Thefacts that they kept no 
separate Banking account, and entered all 
costs of management in their own books, 
and mixed up the affairs of the Company 
with other businesses managed or owned by 
them however irregular and ‘unbusinesslike 
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they may have been, are all irregular upon 
this charge, when once if has been found 
that the accused have not been guilty of 
dishonest misappropriation or conversion. 
They are matters of suspicion only and itis 
not and cannot be sugges‘ed that matters 
such as these have affectedin any way tke 


‘financial position of this Company. 


The next question to be considered is. 
whether the accused committed criminal 
breach of trust. The first thing to ascertain 
is the nature of the alleged trust. This is 
not stated with any definition in the charge.’ 
The learned Magistrate seems in one part of. 
his judgment to have contemplated that the 
alleged entrustment was by the podlicy- 
holders. There is no evidenes of any such 
entrustment. If the policy-holders can be. 
said to have entrusted their money to any- 
one, that entrusitment was to the Company, 
not to the managing agents. The sczused 
were acting as agents for disclosed princi- 
pals. The policy-holders’ contract was with 
the Company, not with the agents. The. 
charge is against the accused as managing 
agents, not as Directors'of the Company. 

The only entrustment disclosed by the 
evidence is the general entrusiment by the 
Directors of the Company to the agents of 
money received by tLe agents on behalf of 
the Company and, in particular, of the cash 
balance left in their hands. There could 
not be eny such breach of trust as is alleged, 
if the Directors were aware of the employ- 
ment and expenditure of these funds in and 
for the. business of the Company. The 
evidence is thet the Directors not only knew 
of but consented to this expenditure. . The 
most that can be said against this 
conclusion is that some of the Directors 
did nob actively give consent but deliber- 
a‘ely shut their eyes to what they know or 
ought to have known was going on. The 
Director A. M. Ghcse proved these facts 
end said that they all knew. N. C. 
Choudhuri said that they were kept in 
the dark. The prosecution did not call the 
other Directors to give evidence upon this 
material point and it should be presumed 
that they would heve supported Mr. Ghose, 
if they had been called as witnesses. Mr. 
Ghose stated that all the Directors knew 
that the money represented as cash in the 
hends of the managing agents, was not 
actual cash, because it had all been spent. 
It is true, as the Magistrate points out, that 
there was no formal resolution giving con- 
sent to this expenditure, but in view of the 
fact that both Directors and managing 
agents knew that the expenditure was being 
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made in contravention of the rules it could 
hardly be expected that any formal resolu- 
tion would be either passed or recorded. 

‘In the result, the Magistrate came to the 
conclusion that there was no evidence that 
wrongful gain had accrued to anybody, but 
that ‘wrongful loss had been caused to the 
policy-holders and, therefore, the accused 
had ‘acted dishonestly. He arrived at this 
conclusion because the evidence showed 
that payment of claims had been delayed 
for considerable periods. There was nə 
reliable evidence to show that the policy- 
holders would not be paid eveniually. 

But even supposing that this delay was 
evidence of loss, it cannot be said that it 
amounted to wrongful loss. 
honestly” is thus defined in s, 24 of the 
Indian Penal Code—Whoever does enything 
with the intention of causing wrongful gain 
to one person or wrongful loss to another 
person is said to do that thing dishonestly”. 
Obviously, in view of the facis which I 
have related, it could not be said that there 
was evidence of any such intention. The 
result of what the accused did was the last 
thing that any of them desired or even 
anticipated. On the contrary, they strained 
every nerve and did their utmost to avoid 
it. 

But the learned Magistrate naa dra that 
they had been guilty ofrash and thought- 
less extravagance, that it did not require 
even 2 common intelligence to foresee that 
loss would be caused tothe policy-holders, 
that every person is presumed to intend 
the natural and probable resulis of his 
actions, and th: accused must, therefore, be 
held to have intended this wrongful loss 
caused to the policy holders. Their conduct 
was in this sense dishonest and was not 
only technically but morally reprehensible: 
He went on to say that they were in every 
sense of the word trustees of all this public 
money, that they had not observed the most 
elementary rules of cara and caution but 
plunged headlong intoa w.ld gamble with 
the funds entrusted to them and that this 
had resulted in untold misery to hundreds 
of destitute families. The learned Magis- 
trate’s conclusion is a good example of the 
danger of a Judge indulging i in the charms 
of rhetoric. There is no evidence of any 


of the things so graphically described by 


the learned Magistrate. There is no evi- 
dence of rash or thoughtless extravagance 
or of any extravagance or of any wild 
gamble or of the untold misery of anyone, 
destitute or otherwise. The evidence is 
that the amount allowed for management or 
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other expenses under the. scheme was not. 
sufficient to make it workable and the 
Supervising Director was unable to do any 
better, even with the most rigorous 
economy. 

No Judgeor lawyer without an intimate 
knowledge of business can estimate how 
much or how little is required to be spent on 
management, advertisement end commis- 
sion agency, in order to ensure success for 
a newly launched business such as that of 
the Pioneer Assurancé Oo. Ltd. It depends 
upon innumberable fortutitous factors of 
trade, business, market, end particular so-. 
cial conditions about which there is no evi- 
dence. The management, advertisement 
and commission agency expenses of all In- 
surance Companies is notorionsly heavy. 
Their business depends upon their success 
in persuading members of the public to en- 
gage in a gamble, because all insurance is 
in a sense a gamble, either with misfortune 
or with death. -It should be’ sufficiently ob- ` 
vious, therefore, that the result of the ac- 
tions of thé aċcused cannot be attributed to 
natural laws. To suggest that the success 
or failure of a business suchas this is somè- 
thing which can be naturally or probably 
predicted is to lose all sense of direction. 
Sach matters cannot be enclosed within the 
straight jacket of a legal principle, so as to 
presume theexistence of a criminal inten- 
tion against an accused, of which there is 
not s tittle of evidence. Upon this point 
the learned Mag'sirate has clearly misdirect- 
ed himself and this error has vitiated his 
conclusion which but for this error, seem to 
have been substantially correct. 

The Crown, however, has asked us to dis- 
regard the. findings of the Magistrate „and 
examine the evidence anew, and we have 
done so. The result is to show without doubt 
that monies belonging to this. Company have 
besn spent by the aceused in clear contra- 
vention ofthe rules. It may also be that the 
Directors have published false balance sheets 
by setting down cash belences which they 
knew were no longer in existence. Offences 
under the Provident Insurance Societies 
Act, 1912, are punishable as therein provid- 
ed and are irrelevant to the present 
discassion. Buti em satisfied that these 
monies were spent upon tae business of the 
Company and that the accused have not 
been guilty of either criminal misappropria-~ 


' tion or conversion. I believe that this expen- 


diture wasmade with the full knowledge of 
the Directors of the Company and there was 
no breach of trust or breach of contract as 
between: the accused and the Company. 
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Even if it were the fact that there had been 
such a breach of contract, which indireci- 
iy had caused loss to the policy-holders, I 
am satisfied that the accused did not intend 
to cause such loss and did not act dishonest- 
ly within the meaning of the sections. There 
is a clear distinction’ to be drawn between 
criminal and civil liability and the remarks 
of Lord Shaw of Sunfermline in the case of 
Lanier v. Rex (1); areof interest upon this 
point. 

For these reasons, the convictions and sen- 
tences must be set aside end the accused be 
acquilted. ; 

The fines, if already paid, must be refund- 
ed io the appellan‘s. 


Jack, J.—I agree {in the order of acquit- 
tal on the charge framed. It has been prov- 
ed that the managing agents in many cases 
during the last year instead of paying out as 
required by the rules within 4 months the 
amounts due to the representatives of the 
policy-holders, who had died, used the money 
in defraying the expenses of the Pioneer In- 
surance Company; thus disposing of the funds 
in violation of a contract between them and 
the Directors of the Company, and they did 
so dishonestly, inasmuch as. they thereby 
caused wrongful loss to the representatives 
of the deceased. However, the acsused, 
managing agenis cannot be held to be cri- 
minally liable inasmuch as ihe evidence 
seems to show that the Directors were aware 
of and acquiesced in the breach of the con- 
tract. Owing to this acquiescence, it is the 

_Directors of the Insurance Company who ap- 
pear to be criminally liable to the represen- 
tatives of the policy-holders in acquiescing 
in the financial policy and methods of the 
managing agents. The Directors 'appear 
to have dishonestly violated their contract 
with the policy-holders in allowing to be 
used ,for expenses monies, which under the 
trust; were to be used in paying off the death 
distributions. There was also a violation 
by the Directors of the Company of the Rules 
under the Provident Insurance Act (s. 5) as 
to the manner in which the trust was to be 
discharged and it is they. in relation to the 
proportion of the funds tobe disbursed for 
expenses of management, who are responsi- 
ble to the representatives of the deceased 
policy-holders, for the violation of the legal 
directions in so far as they have caused 
wrongful loss by such violation and appear 
to be criminally liable unders. 409, Indian 
Penal Code. They might also have been 


(1) (1914) A © 221 at p. 229; B3 EJ P C116; 110L 
T $26; 24 Oox Q O 53; 30 TL R53, 3 
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prosecuted under the Provident Insurance 


Societies Act, ss. 21 and 22, 
N. Convictions s3t aside. 
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Kine, ©. J. AND NAnavorry, J. 
DEPUTY COMMISSIONER In CHARGE or 
QILA PARTABGARH ESTATE— 
PLAINTIFF—A PPELLANT 
Versus 
WALI MOHAMMAD AND ANOTHER 
—DEFENDANTS—RESPONDENTS 

U. P. Land Revenue Act (III of 1901), ss. 40 (3), 
233 (i), 44, 32 (e)— Proceedings in Civil Court in 
respect to determination of class of tenont—Whether 
can be entertained. 

Where the person claims only occupancy rights 
and is held by the Revenue Court, to 
have been in possession all along and is not 
under  sub-cl. (3) of s. 40 of the Land Revenue 
Act, placed in possession of the land but is 
held to be tenant in possession of the land in suit 
and had been given occupancy rights therein by the 
decree of the Settlement Court under s. 233, el. (i) of 
the Land Revenue Act, he is barred from instituting 
any suitor other proceeding in the Civil Court 
with respect to the determination of the class of 
tenants to which ha belongs, or of the rent payable 
by him, or the period for which such rent is fixed 
under this Act, save as provided by s. 44 of the said 
Act, and s. 44 ofthe said Act expressly excludes en~ 
tries made in the registers mentioned in cl. (e) of s. 32, 
Sheomber Singh v. Sheomber Singh (3), relied on. 

[Case-law discussed. | 


S. C. A. against the order of the Sub-Judge 
of Partabgarh, dated February 13, 1934. 

Mr. H. S. Gupta, for the Appellant. 

Mr. Radha Krishna, for the Respondents. 

Judgment.—This is a plaintiffs appeal 
against an appellate judgment of the 
learned Subordinate Juage of Partabgarh 
upholding the judgment and decree of the 
Court of the Munsif of Partabgarh, dis- 
missing the plaintiffs suit on the ground 
that it was not maintainable in the Civil 
Court for reasons given in para. 27 of 
the written statement of the defendents- 
respondents. ; 

The facts out of which this second ap- 
peal arises are briefly as follows :-— 

The property in dispute consists of four 
plots measuring 4 bighas, 19 biswas and 5 
dhurs, as detained in the plaint. On 
March 11, 1927, the defendants, Wali 
Mohammad and Jan Mohammad filed an 
application, in the revenue Court for cor- 
rection of revenie papers under cl. (e) of 
s. 32 of the Land Revenue Act (III 
of 1901) praying that their names lhe 
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entered in the revenue papers as occu- 
pancy tenants in respect of the plots now 
in suit along with some other plots. In 
their application before the Revenue Court, 
they alleged that although their ancestor 
Gur Dayal had obtained a decree for 
occupancy rights on October 30, 1869, in 
Bazar Sahibganj on the basis. of a com- 
promise (Ex. 3) between him and Thaku- 
rain Balraj Kuer, yet the village revenue 
papers did not contain any entry of the 
occupancy rights conferred upon them. In 
‘the proceedings arising out of this ap- 
Plication filed by the defendants-:in the 
Revenue Court, the plaintiff filed ohjections 
and the learned Assistant Collector, who 
decided that Revenue suit (No. 9 of 1927), 
framed an issue in the case to the fol- 
lowing effect :—‘‘Whether the plaintiffs are 
-kabzadars of the land in suit and whe- 
ther it is in their possession.”, and he 
came to the conclusion that 4 bighas 19 
biswas 8 dhurs were in the possession of 
the plaintiffs as occupancy tenants on a, 
rent of Rs.3 per annum and he ordered 
that these plots be entered in their names 
as occupancy tenants on a rent of Rs. 3 
a year. This adjustment was passed on 
August 17, 1927, and acopy of this judg- 
‘ment is Ex.2 on the record. No appeal 
was filed against the order of the Deputy 
Collector declaring the defendants to be 
‘occupancy tenants and ordering correction 
‘of revenue papers accordingly, but the 
plaintiff filed the present suit on Janu- 
ary 19,1933, nearly five and half years 
after the decision of the Sub-Divisional 
Officer, which is allezed to have furnished 
the plaintiff with a cause of action for 
bringing the present suit., The learned 
Munsif dismissed the plaintiff's suit hold- 
ing that the suit was not maintainable 
in the Civil Court. In appeal the learned 
Subordinate Judge upheld the decision of 
the trial Court and held that the Civil Court 
had no jurisdiction to try the suit, and, 
therefore, dismissed the plaintiffs appeal. 
. The plaintiff has now come up in second 
appeal. 

. We have heard the learned Counsel 
of both parties at some length and have 
. taken time to consider our judgment. The 
plaintiff, in the present case, has come to 
the Civil Court after a decision had been 
given by the Revenue Court against him 
and that decision had not been appealed 
against and has now become final. The 
first question for determination is whe- 
ther the Revenue Court had exclusive 
| Jurisdiction to decide the application for 
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correction of reyenue- papers presented to 
it on March 11, 1927. Under s. 40 of the 
Land Revenue Act( III of 1991) all 
disputes regarding entries in the annual 
revenue registers have to be decided on 
the basis of pessession and undere. 32, 
cl. (e) of the said Act, a register of all 
persons, cultivating or otherwise occupy- 
ing lend, specifying the particulars re- 
quired by s. 55, hes to be kept end the 
duty of maintaining such a Record of Rights 
has been placed upon the Collector by 
Act. Under s. 42 of the 
same Act, in case of any dispute res- 
pecting the class or tenure of any tenant, 
the Collector shall decide according to 
the principles laid down in the North 


“Western Provinces Tenancy Actor of the 


Oudh Rent Act, es the case may be, 
end in the triel of disputes under this 
section, the Collector sha‘l observe the 
procedure prescribed for the trial of cases 
of similar kinds under the North Western 
Provinces Tenancy Act or for the trial of 
suiis under the Oudh Rent Act,as the case 
may be, and under s. 44 of the said Act, 
all entries in the annual registers made 
under sub-s.3 of s. 33, shall be presumed 
to be true, but no such entry or decision 
shall affect the right of any person to 
claim and establish in the Civil- Court 
eny interest in land which requires to 
be recorded in the registers prescribed 
by cls. (a) to (d) of s. 32. It is, therefore, 
clear that the entry in the register men- 
tioned in cl. (e) of s. 32 of the: ‘said Act is 
not such an entry in respect of - which a 
right to sue in a Civil Court ‘has been 
reserved by the Act. The registers men- 
tioned in cls. (a) to (d) of s. 32, relate to 
questions of proprietary or under-pro- 
prietary rights and the rightto reagitate 
such matters in the Civil Court has been 
expressly reserved to the parties under the 
provision of s. 44 of the Land Revenue 
Act, but the register mentioned in cl. (e) 
of s. 32, only refers to tenancy rights and 
the right to have such questione of tenancy 
rights reagitated in the Civil Court has 
not been reserved to any party. Again, 
it is also to be noted that in determin- 
ing the class of tenancy under s. 42 of 
the Land Revenue Act, the Revenue Court 
is compelled to observe the procedure 
prescribed for the trial of suits under the 
Rent Act governing the Province in which 
the land in dispute is situate. In Oudh, a suit 
for establishing aright of occupancy has to 
be filed under cl.6 of s. 108 of the Oudh 
Rent Act, and it is laid down in the 
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preamble to s. 108 of the said Act that 
except inthe way of appeal es herein- 
after provided, Courts other than Courts 
of Revenue shall not take cognizance of 
the following description of suits; end a 
‘suit for establishing a right-of occupancy 
under cl. (6) of s.108 of the Oudh Rent 
Act, isa suit of such a nature that no 
Court except a Court of Revenue can take 
cognizance of jt. 

The learned Counsel for the plaintiff-ap- 
pellant has invited our attention toaruling 
_ reported in Raghubar v. Raja Rampal Singh, 
3 O. C. 365 (1), in which it was held that it 
is settled law in Oudh, that in a suit to 


contest the validity of a notice of eject- 


ment instituted under the Rent Act, if 
the plaintiff pleads that he is not a tenant, 
but has a right in the land which. is 
inconsistent with his being a tenant, the 
question whether he has: such a right or 
not, is one which the Revenue Courts 
are not empowered to decide finally but 
‘is one of which the Civil Courts alone 
can take cognizance. It is further held 
that the Revenue Courts have exciusive 
jurisdiction to decide where once tenancy 
is admitted, what the nature of the te- 
nancy is, but where the existence of the 
relation of landlord and tenant is denied, 
the Revenue Courts haye not got exclu- 
sive jurisdiction to decide .asto the exis- 
‘tence of such a relationship. In our opin- 
ion, this ruling is not applicable to the 
facts of the present case. Here in the 
‘present case, the plaintiff himself admits, 
‘thet in respect of two plots Nc. 30 measur- 
ing 5 biswas and No. 31 measuring 4 bis- 
‘was 10 biswansis, the defendants are non- 
occupancy tenants. That being ths case, 
the relationship of landlord and tenant is 
admitted between the parties in respect 
of these two plots and the question of the 
nature of the tenancy is a matter exclu- 
sively within the jurisdiction of the Revenue 
Courts to decide as was held in Raghubar v. 
Raja Rampal Singh, 3 O. ©. 365(1), which 
has been relied upon by the learned Coun- 
sel for the plaintifi-appellant himself. The 
ruling of their Lordships of the Privy 
Council in Raja Mohammad Abdul Hasan 
Khan v. Prag, and Raja Mohammad 
Abul Hasan Khan v. Ram Pragash 
20 O.C. 8 at p. 12 (2), also lays down the 
broad proposition of law that the Court of 


Revenue has the exclusive jurisdiction to 

(1) 3 O O 365. 

(2)20 0 08; 38 Ind. Cas, Bl4; 15 AL J 113; 21 
ML T102; 19 Bom. LR 202; (1917) M W N 232 & 
456; 32M L J 388; 21 O W N5823; 26 O L J 165; 50 
LJ 34 (PO). | 
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determine what is the status of a tenant: 
end what are the special or 
other terms upon which such tenant 
holds, and that the Civil Courts have the 
exclusive jurisdiction to decide whether 
or not a person in possession of lends 
holds a proprietery or under-proprietary 
righisin the lends. This decision of their 
Lordships of the Privy Council also does 


mot help the contention of the learned 


Counsel for the plaintiff-appellant. In the 
present case, the defendants are not 


claiming proprietary or under-proprietary 


rights in the land in suit. They only 
claimed occupancy rights in their appli- 
cation before the Revenue Court, dated 
March 11, 1927 (Ex. I), and even in the 
present suit, they are claiming nothing 
more then that. They were held by the 
Revenue Court to have been in possession 


all along an1 they were not under sub-cl. (3) 


of s. 40 of the Land Revenue Act placed 
in possession of the land but were bed 
to be tenants in possession of the land 
in suit and had been given occupancy 
rights therein by the decree of the 
Seltlement Court (Ex. 3). Under s. 233 
cl. (4) of the Land Revenue Act, it is 
laid down that no person shall institute 
any suit or other proceeding in the Civil 
Court with respect to the determination 
of the class of a tenant, or of the rent 


payable by him, or the period for which 


such rent is fixed under this Act, save 
as provided by s. 44, of the said Act, 


and s. 44 of the said Act expressly ex- 


cludes entries made in the registers men- 
tioned in cl. (e) of s. 32. It is, there- 
fore, clear to our minds that apart from 
the authorities cited, the present suit was not 
maintainable in the Civil Court. It was held 
in Shoember Singh v. Shoember Singh, 25 A. 
L. J. 799 (3), that where in proceedings held 
previously, under s. 42 of the Land Reve- 
nue Act, to which the plaintiff-zemindar 


‘was a party, the Revenue Court decided 


that the defendant was a non-occupancy 
tenant, and the plaintiff made no appeal 
against this decision but, later on, he sued 
in the Civil Court for a declaration that 
the defendant was a trespasser, the final 
decision in such cases rested with the 
Revenue Courts and, therefore the plaini- 
iff's suit must fail, being bound by the 
Revenue Court’s decision that the defend- 
ant was a non-occupancy tenant. In our 
opinion, the facts of the case before us 
are on all fours with the facts which gave 


(3)25 A L J799; 103 Ind, Oas. 128; AIR 1927 Al 
780; LR 8 A, 2ll Rev, 


288 
rise to this decision with which we are 
in complete agreement. ‘he learned Coun- 
sel for the plaintiff-appellant hes tried to 
distinguish this ruling in Sheomber Singh v. 
Shoember Singh, 25 A. L. J. 799 (3) by point- 
ing out that the defendant was recorded as a 
tenant: In the present case,too,the defendants 
were admittedly recorded as non-occupancy 
tenants in respect of two plots even before 
the decision of the Revenue Court, dated 
August 17, 1927 (Ex. 2), which furnished the 
plaintiff with a cause of action in the-present 
suit. In Har Nath Singh v. Sriram, 6 O. W.N. 
1214 (4), it was held by the late Mr.Justice 
Raza that when a matter exclusively within 
the jurisdiction of a Revenue Court hed 
been tried and decided by the Court, as 
between the parties, no subsequent suit 
would lie in a Civil Court having for its 
sole object the annulment of the decree 
passed by the Revenue Court. This deci- 
sion re-affiirmed the principle laid down by 
the same learned Judge in Dilawar Khan 
v, Kulsum Bibi, 3 O. W. N. 210 (5). The pre- 
sent suit has been filed with the express 
object of getting rid of the effect of the deci- 
sion ofthe learned Deputy Collector given 


on August 17, 1927, (Ex. 2). Again in 
Kashi Prasad v. Ambika Prasad, 
13 Rev. Dec. 270 (6), it was he'd 


by Mr. Justice Boys that where a pro- 
ceeding conducted by the Revenue Court 
was a preceeding under s. 42 of the Land 
Revenue Act, and was converted into a 
suit under s. 95 of the Agra Tenancy Act, 
the decision of the Revenue Court in such 
a proceeding is final and-the Civil Court 
had nojurisdiction to re-hear the matter. 
In the present case also the proceedings 
under s. 42 of the Land Revenue Act were 
converted into proceedings under cl. 6 of 
s. 108 of the (udh Rent Act and an issue 
was framed by the learned Deputy Collec- 
tor and a decision arrived at and such a 
decision, in our opinion, is final, 
and the matter cannot be re-agitated 
in a civil suit. In Sarba v. Zamin- 
pal, A.1.R. 1933 All. 291 (7), it was 
held by a learned Judge of the Allah- 
abad High Court that while the entries 
in the register referred to in cis. (a) tu (d) 
of s. 32 of the Land Revenue Act, may 
be chellenged in the Civil Courts as they 


(4) 6OWN 1814; 93 Ind. Gas. 374; AIR 1926 
Oudh 348. 
(5) 30 WN 210; 93 Ind. Cas. 62; A I R1926 Oudh 


205 L R7IA(O) 79; 1830 L J 4864 - 
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relate to matters or proprietary titles, th 
entries referred toin cl. (e) of s..32 of th 
said Act are expressly excluded from the 
last sentence of s. 44, as they relate. to 
persons cultivating or otherwise occupy- 
ing land es distinct from proprietors, 
under-proprietors and revenue-free hold- 
ers, and that the final decision 
in these casss would rest with the 
Revenue Courts and would be binding upon 
the parties to the proceedings. This deci- 
sion fully supports the contention urged 
on behalf of the defendants-respondents by. 
their learned Counsel. yor 

For the reasons given above, in our cpin-’ 
ion the decision of the lower Courts is” 
correct and we uphold it end accordingly 
dismiss this appeal with costs. 

D. Appeal dismisse d. 
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LAHORE HIGH COURT 
Criminal Revision Petiticn No. 1532 of 1934 
February 22, 1935 
BLACKER, J. 


GHULAM RASUL—ACCUSED—PETITIONER 


VETSUS 
EMPEROR-—OrrosrTe. Parry 
Criminal Procedure Code (Act V of 1898), s. 195 
{1) (b)—“In relation to any proceeding in any 
Court’ —-Scope of—Whether apply to case of false 
report made in investigation by Police with intention 
that there shali in consequence of it, be a triolin a 
Criminal Court. 

“The words in s. 195 (1) (5), Criminal Procedure 
Gods “in relation to any proceedings in any Court” 
apply to the case of a false report ora false state- 
ment made in an investigation by the Police with 
the intention that tnere shall in consequence of this 
be atrial in the Criminal Gourt. Chuhar Mal Ngahat 
Mal v. Emperor (1) relied on. 

Cr. R. F. from an order of the Sessions 
Judgė, Lahore, dated October 4, 1934. 

Mr. Faqir Singh, for the Petitioner. 

Order.—It is alleged that the petitioner 
in this case made a report to the Police that 
a certain person had stolen his wateh from 
his car. lt is also alleged that he removed 
thet watch from his car and deposited it with 
another person in order to make it appear 
that the watch had been stolen. In investi- 
gation, the Police came to the conclusion 
that the report wes false and that the 
watch had.been removed by the. petitioner 
himself. The case was accordingly report- 
ed tothe Magistrate for cancellation. The 
present petitioner was then challaned under 
ss. 193 and 211, Indian Penal Code, and 
the Magistrate took cognizance of this 
chalan, recorded the evidence of the pro- 
seculion witnesses and framed chargés 
against him. For the petitioner it is. cons 
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tended that in view of s. 195 (1) (b), Crimi- 
nal Procedure Code, the Magistrate's action 
is illegal and should be quashed. It appears 
to me “that this contention must be accept- 
ed. I am clear that the words in this sub- 
section “in relation to any proceedings in 
any Court” apply to the case of a falss 


report or a false statement made in an’ 


investigation by the Police with the inten- 
tion that there shall in consequence of this 
be a trial in the Criminal Court, and I find 
support for this view in the case reported as 
Chuhar Mal-Nihal Mal v. Emperor (1). I 
therefore accept this petition and order that 
‘the proceedings in the lower Court be 
woe 
Petition accepted. 


i AIR 1929 Sind 132; 117 Ind. Cas. 147; (1929) 
Or, Cas. 160; 30 Or L J 732: 23 SL R 285. 
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CALCUTTA HIGH COURT 
Criminal Appeals Nos. 424 and 425 of 
1935 
December 1], 1935 
GuHA AND BARTLEY, JJ. 

WADAH CHANDRA BISWAS AND 0T4ERS-— 


APPELLANTS 
VETSUS 
EMPEROR—Oprostre Party . > 
Penal Code (Act XLV of 1860), s. 120-B— 
Conspiracy — Accomplice — Persons only having 


knowledge of crime but not taking part in its 
perpetration — Whether  accomplices— Accessories 
before the fact —Witnesses, when can be said tobe 
accompl ices—Confession—Confession and exculpatory 
statement, tf to be taken along with other evidence— 
Appeal - New. plea that certain statements are 
inadmisstble—W hether can be goter tained for first 
time in appeal. 

‘In order to establish a charge ¢ ok conspit 26y with 
the object vf subversion of the British rule in India 
by armed -revolt, evidence has to be taken into 
consideration of persons who may have knowledge 
of secret organizations, but who have not taken part 
in the perpetration of a crime, persons to whom no 
overt acts, so far as the main charge was concerned, 
could be attributed. It would not be right to regard 
a person who happens’ to be cognisant of a crime, or 
who has made no attempt to prevent it, or who did 
not disclose its commission as esccomplice, and to 
apply to his case the same rule as applies to evi- 
dence of accomplices. In sucha case the function 
of the Court is to ascertein what was the degree of 
credit tobe attached tu the evidence coming from 
witnesses of tne above description, regard being had 
to all the facts and circumstances of the case, and 
not to class witnesses as accomplices or practically 
accomplices. The evidence of witnesses who were 
aware of the conspiracy, and ofthe objects of the 
same, and who were merely tools in the hands 
of the leaders of the conspiracy for a certain 
time, and had nothing to do with the cuntrol 
and possession of firearms, the main charge against 
the accused persons, cannot be viewed with suspicion. 
Hafijuddi v. Emperor (1), referred to 

Where a witness is not concerned withthe com- 


161—37 & 38 
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mission of the crime for which the accused 
is charged he cannot be said to be an accom 
plice in the crime, es all accessories before the 
fact, if they participate in the preparation for 


the crime are acc omplices, but if their participation 
is limited to the knuwledge that crime is to be 


committed, they are not accomplices. Whether 
a person is or is not an accomplice depends 
upon the facts in each particular case cone 


sidered in connection with the nature of the crime; 
and psrsonsto be accomplices must participate in 
the commission of the same crime as the accused 
persons in a trial are charged, All persons coming 
technically within the ‘category of accomplices 
cannot also bs treated as on precisely the same 
footing. 

The confessional statements as also the exculpatory 
statements have to be taken into consideration along 
with the other evidence in the case. 

The High Oourt will not give effect to the conten- 
tion sought to beraised before them for the first 
time, relating totne inadmissibility of statements 
in evidence for the reason that they were not state- 
oe as contemplated by s. 164, Criminal Procedure 

ous, 

Messrs. S. K. Bose, Manmatha Nath Das, 
Priyanath Bhattacharji and Sudhangsu Bh. 
Sen, for the Appellants. 

Messrs. Khundkar and Nirmal Kumar 
Das Gupta, for the Crown. 

Judgment.—The appellants, seven in 
number, were tried by a special Magistrate 
at Rangpur, appointed by the Local Govern- 
ment, under s. 24, Bengal Act XII of 
1932, for commission of offences under the 
Indian Arms Act, and under s. 120-B, Indian 
Penal Code, and on conviction, sentenced to 
various terms of rigorous imprisonment. All 
the appellants were chargea with offences 
of the following description. That they bé- 
tween June 1933, and December 1934 at 
Gaibandha agreed with one another and with ` 
others, to have in their possession or under 
their control revolvers, pistols and guns in 
contravention of s.14 and s. 15, Arms Act, 
and thereby committed offence punishable 
under s. 19 (f) s. 19-A, Arms Act, read 
with s. 120-B, Indian Penal Code. The ap- 
pellants Nagendra Mohan Mustati and 
Paresh Chandra Choudhury were charged 
separately for possession and control of a 
revolver, Ex. 11 in the case, in a manner 
indicating an intention that such control and 
possession might not be known to any public 
servant, and ‘thereby committed an offence 
punisuable under s. 20, Arms Act, Nagendra 
Mohan Mustai and Paresh Chandra Ghoud- 
hury were each of them sentenced torigorous 
imprisonment for 7 years under s. 120-B, 
Indian Penal Code, read with s. 19 (f), 
s. 19-A, Arms Act, and 5 years’ rigorous 
imprisonment under s. 20, Arms Act, the © 
sentences running concurrently. Jogesh 
Cnandra Das was sentenced to rigorous 
imprisonment for 7 years under s. 120- B, 


has 
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Indian Penal Code, read with s. 19 (f); s. 19-A, 
Arms Act. Narain Chandra Biswas and 
Satyendra Nath Chaki were sentenced to 
6 years’ rigorous imprisonment each under 
s. 120-B, Penal Code read with s. 19 (f), 
s. 19-A, Arms Act. Bejoy Kumar Nandi and 
Binoy Kumar Tarafdar were each of them 
sentenced to rigorous imprisonment for 5 
years, under s. 12U-B, Indian} Penal Code, 
read with s. 19 (f), s. 19-A, Arms Act. 

The case against the accused persons placed 
on their trial was that they belonged to the 
Yugantar Party—a revolutionary organisa 
tion having for its object the subversion of 
British rule in India by armed revolt, that 
they along with others conspired to procure 
arms like revolvers, pistols and guns, 
that they used to. meet at places to settle 
their line of action. The case for the pro- 
secution was thatin order to purchase arms, 
money used to be raised by thefts and sub- 
scriptions: by members of the party: and 
evidence was led to establish that members 
were advised to steal ornaments from their 
own housesthat these ornaments when meli- 
ed the sale-proceeds of the gold were used 
for purchase of revolutionary literature and 
revolvers. Evidence of overt acts was given 
to establish how Nagendra, Mohan Mustafi 
purchased books in Calcutta and sent them 
to Gaibandha; it was also sought to be prov- 
ed by evidence, that Nagen had possession 
and control of the revolver (Ex. 2); he made 
it over to Paresh: it was then kept in a 
vacant house. There was also evidence led 
by the prosecution to show that Jogesh and 
Benov went to Naogaon with a revolver and 
a pistol (Exs. 3 end 4) and that Durga 
Burman was sent to Naogaon to bring 
back the revolver and the pistol (Exs. 3 
and 4) from one Frobhas Pramanik; the 
revolver and the pistol were brought to 
Gaibandha according to arrangement made. 
The evidence for the prosecution sought to 
connect ‘all or some or any of the individual 
accused with the acts of the conspirators 
mentioned above, the object of the conspiracy 
being, as mentioned already, the overthrow 
of the British rule in India by armed re- 
volution. Í 

The evidence in the case consisted of: (1) 
The evidence of witnesses mentioned in the 
judgment of the Megistrate, as “accomplice 
wilnesses” or witnesses in the position of 
accomplices. (2) The evidence afforded by 


what ‘has been described by the Magistrate ~ 


as confessions of three ofthe accused per- 


sons Nagen, Jogesh ənd Paresh, which were © 


retracted and the other two statements of 


Satyendra and Benoy seif-exculpatory in 


f 
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nature (3). The evidence of independent 
witnesses. All this evidence related to 
the association of all or some 
of the accused persons at four secret 
meetings, their agreement to collect money 
by thefts or otherwise, purchase of re- 
volutionary literature, and for acquisition of. 
arms. The confessional statements recorded 
by a Magistrate under s. 164, Criminal Pro- 
cedure Code, though retracted, support the 
conviction of the accused persons who made. 
them. As to their voluntariness there is no. 
menner of doubt; and taken along. with the 
other evidence in the case, they establish 
the guilt of the accused persons. The self- 
exculpatory statements made by Satyendra, 
and Benoy lend support to the evidence, for 
the prosecution, so far as they go, 
against. the accused persons other -than 
those two who made those statements to 
save themselves. The three confessional 
statements by Nagen, Jogesh and Paresh, 
conlain some discrepancy and divergency; 
but there is ample evidence to support one 
or other of the accounts given in detail by 
the confessing accused. The confessional 
statements as also the exculpatcry state- 
ments have to be taken into consideration 
along with the evidence in the case and, 
in our opinion, they lend support to the 
other evidence in the case. The case before 
us is not one in which a confession by an 
accused person is evidence in the case in- 
dependent- of other evidence; “(he confes- 
sional statements are only pieces of evidence 
which taken along with other evidence, sup- 
port the case for the prosecution; and we 
have considered the statements under s. 164, 
Criminal Procedure Code, confessional or 
exculpatory in nature, from that standpoint. 
lt was contended before us that the confes- 
sionel statements were not admissible in 
evidence at all. l 
The grounds taken in the petition of ap- 
peal to this Court were that the confessional. 
statements were not adinissible in evidence- 
inasmuch as they were not voluntary and 
not recorded according to law. “These 
grounds are wholly unsustainable, as. we. 
on the materials before. us,. no 
doubt about their voluntariness end as to 
their having been recorded in thé manner. 
prescribed by law. It was urged before 
us, however, that the statements. as. 
recorded were not such as could be held-to- 
be edmissible in evidence having been re- 
corded under s. 164, Criminal Proce-, 


dure. Code.. Although great stress was 
laid- on. this -point no materials 
were brought to our - notice. on 


— 
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which it could possibly be held that the 
Statements in question were not recorded in 
the course of investigation under Ch. XIV of 
the Code; and we are unable to give effect 
to the contention sought to be raised before 
us for the first time, relating to the inadmis- 
sibility of the same in evidence for the 
reason that they were not statements as 
contemplated by s. 164, Criminal Procedure 
Code. In our judgment no question could 
arise as to their admissibility in evidence 
and they were rightly taken into considera- 
tion by the Couri below, along with the 
other evidence in the case. The confessional 
Statements support the case for the prosecu- 
tion, as to existence of conspiracy as to 
overt acts of the members of the conspiracy, 
of the possession of fire arms for the purpose 
of attainment of the aims and  objecis 
of the conspiracy. The confessional 
„Statements - made by Nagen, Jogesh 
ənd Paresh support the conviction 
ofthe persons who made them; they sup- 
port inspite of some divergencies as be- 
fween the different confessions the other 
evidence led by the prosecution for estab- 
lishing the offence charged against all the 
persons placed on their trial. The statement 
of Satyendra and Benoy, it may be noticed 
here, though exculpatory in nature, lend 
support tothe case against the accused. 

The next class of evidence in the case 
comes from a large number of witnesses 
who have been mentioned in the judgment, 
of the Magisirate as accomplices or persons 
in the position of accomplices: At the 
outset itmay be stated that for establish- 
ing a charge of conspiracy of the nature we 
areconcerned withinthe case before us, 
evidence has to be taken into consideration 
of persons who may have knowledge of 
Secret organizations, but who have not 
taken partin the perpetration of a crime, 
persons to whom no overt acts, so far as 
the main charge was concerned could be 
attributed. As it hes been said it would 
not be right toregard a person who happens 
to be cognisant-of a crime, or who has 
made noattempt to prevent it, or who did 
not disclose its commission as accomplice 
and to apply to his case the same rule as 


applies to evidence of accomplices. Most: 


of the witnesses who have heen classed as 
accomplices by the Magistrate in this case 
were connected with the offence charged 
against the accused in this way only, that 
some of them read books which the accused 
were circulating in furtherance of their 
object, the witnesses were for a time in 
sympathy withthe idea of revolutionary 
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activities; but no overt acts could be at- 
tributed to them generally so far as pos- 
session of firearms, which was the main 
charge in the case, excepting this that some 
of them contributed tothe fund raised for 
purchase of reams and revolutionary 
literature. Ina case of the present descri- 
ption, therefore, the function of the Court 
was to ascertain what was the degree of 
credit to be attached to the evidence com- 
ing from witnesses of the above description 
regard being hud to all the facts and cir- 
cumstances of the case, and not to class 
witnesses as accomplices or practically ac- 
complices, as it is sometimes done: see 
Hafijuddi v. Emperor (1). 
It may further be noticed that where a 
witness isnot concerned with the com- 
mission of the crime for which the accused 
is charged, he cannot be said to be an. 
accomplice in the crime, as it is well 
settled that all accessories before the ~ fact, 
ifthey participate in the preparation for 
the crime are accomplices, but if their 
participation is limited to the knowledge 
that crime isto be committed, they are 
not accomplices. Whether, therefore, a 
person is or isnot an accomplice depends 
upon the facts in each particular case con- 
sidered inconnection with the nature of the 
crime; and persons to be accomplices must 
participate in the commission of the same 
crime asthe accused persons in a trial are 
charged. All persons coming technically 
within the category ofaccomplices cannot 
also be treated as on precisely the same 
footing. In the lignt of the above rules 
which are well settled, and on careful 
consideration of the evidence of 
witnesses described in the case before 
us by the trying Magistrate as accomplices, 
we are not ina position to hold that they 
were accomplices wnose evidence required 
corroboration on all material particulars 
from what is called independent evidence. 
In our judgment the evidence of witnesses 
who were aware ofthe conspiracy, and of 
the objects of the same, and wno were 
merely tools in the hand of the leaders of 
the conspiracy for a certain time, and had 
nothing to do with the control and posses- 
sion of fire-arms, the main charge against 
the accused persons, cannot be viewed with 
such suspicion as has been suggesied. Tae 
evidence given by these witnesses contain 
in some instances improbabilities in some 
matters of detail, and discrepancies also; 


. (1) 38 CW N1777; A I R 1934 Oal. 678; 1934 Cr Cag, 
1045; 151 Ind. Oas. 486; 35 Or L J 1357;7 RO 136 
B ; l A G a ; 
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but all the same that evidence appears to 
us, on a close examination, to be reliable on 
the whole, end cannot be discarded for 
any valid reason. The:evidence coming 
from at least 15 witnesses, who have been 
described as accomplices, prove the exis- 
tence of a conspiracy, prove the holding of 
meetings by the members of the conspiracy 
for furtherance of their aims and objects, 
establish the position that there were overt 
acts done by the individual membres of 
the conspiracy which included thefts for 
the purpose of collection of funds, for the 
purchase of revolutionary literature and 
firearms, 

In addition to the evidence of witnesses 
described as accomplices or more or less 
accomplices, there is the evidence of wit- 
nesses mentioned as independent witnesses 
—examined on the side of the prosecution 
to corroborate the evidence of the former. 
The evidence coming from these witnesses 
appears to us to be wholly trustworthy end 
reliable, and that evidence estalishes facts 
and circumstances. which support the main 
body of evidence coming from witnesses 
who cannot, in our judgmentas indicated 
already, be placed in the category oi 
accomplices so far as the offences charged 
against the accused persons were concern- 
ed, for the reasons stated. The evidence 


before the Court, as it stands, coming from ` 


the different classes of witnesses—witnesses 
who were aware of the conspiracy of which 
the accused were members and who could 
only be said to have participated in some of 
the acts of the conspirators up to a certain 
point of time only, and who on that account 
could not be held to be at a disadvantage 
so faras reliability and competency as 
witnesses to prove the existence of the 
conspiracy, the aims and objects of the 
members ofthe conspiracy and the overt 
acis so far as those members were concern- 
ed, including the control of ‘possession of 
firearms which was the subject of the 
charges against the accused persons—the 
evidence on the record, which we have ex- 
amined for ourselves, taken as a whole, 
establish the exislence of a revolutionary 
organization having its object the subver- 
sion ofthe British rule by armed revolu- 
tion. 

The association of the seven accused 
persons with others as members of a erimi- 
nal conspiracy for the purpose of spread- 
ing revolutionary ideas, the raising of 
funds by any means possible—by subscrip- 
tion among members, and by thefts, etc. 
for purchase of revolutionary literature and 
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firearms, the holding of meetings by mem- 
bers of the conspiracy at different times 
for spreading and advancing the aims and 
objects of the conspiracy, and for deciding 
upon overt acts of the conspiracy, the con- 
trol and possession of the revolver Ex. 2. 
in the case, by members of the conspiracy 
generally, andby the accused persons in- 
dividually, the possession of the revolver 
and pistol Exs.3 and 4 and of the send- 
ing of these firearms to Naogaon and of 
bringing back of those firearms to Gai- 
bandhe—the above are the main heads on 
which evidence was directed in the case be- 
fore us. That evidence has been carefully 
examined bythe trying Magistrate ; and 
on an examination of the same, we are 
unable totake any view different from 
those indicated by the Magistrate in his 
exhaustive judgment. In points of evidence 
relating to matters of detail, there are at 
places some inconsistency or discrepancy. 
In the case of throwing away of some books 
connected with the criminal conspiracy of 
which the accused were members, there is 
some apparent improbability. We are not, 
however, inclined to think that any of these 
inconsistencies, discrepancies or improba- 
bilities, in minor matters of detail, affect 
the main case for the prosecution, which 
has been amply proved by reliable evi- 
dence. The cases against the individual 
accused persons have been dealt with by 
the Magistrate; ond we do not think that 
anything could be usefully added to what 
has been stated by the Magistrate in his 
judgment. Nagen, Jogesh and Paresh were 
mainly concerned in the control and pos- 
session of firearms Exs. 2, 3 and 4 in the 
case. Benoy Tarafdar’s connection with 
the possession of the firearms Exs. 2, 3 
and 4has also been proved ; he and Jogesh 
went to Nangaon with the revolver and 
the pistol Exs. 3 and4. Narain Biswas's 
association with the ringleaders was clearly 
established so far as possession of firearms 
was concerned. 

The complicity of the two accused per- 
sons, Satyendra Nath Chaki ənd Bijoy 
Kumar Nandy, has also been established 
so far as the offences charged against them 


“were concerned; but it appears that they 


pleyed minor parts as members of the 
criminal conspiracy to possess firearms for 
reyolutionary purposes. In the case of 
Satyendra, the Magistrate has come to the 
conclusion that he was apparently in the 
conspiracy; and nothing more. ‘The find- 
ing on evidence in the case of - the other 
accused Bejoy on evidence, is that he 
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agreed with Nagen, Parésh Jogesh and 
Satyen and.others to possess revolvers, 
ete., in contravention of ss. 14 and 15, 
Arms Act. On the evidence as it stands 
it appears tous that nothing more than 
that could be found against these two 
persons. In our judgment the sentences 
passed on Satyendra Chaki and Bejoy 
Kumar Nandy should be reduced torigo- 
rous imprisonment for four years in the 
case of each of them, their convictions 
being upheld. With the above modification 
of the sentences passed on the appellants 
Satyendra Chaki and Bejoy Kumar Nandy 
the appeals are dismissed. ‘ 

N. Order accordingly. 


LAHORE HIGH COURT 
Civil Revision No. 277 of 1934 


SALE, J. 
MAIDENS HOTEL, DELHI— 
PLAINTIFE—PETITIONER 


VETSUS 
WILLNOTT—DEFENDANT—OPPOSITE 
PARTY. 

Contract—Letter containing promise to pay time- 
barred debt—Whether an agreement enforceable in 
law—~Whether forms basis of fresh cause of action 
—Adequate stamping of letter—Necessity of—-Stamp 
Act (II of 1898), s. 62—Penalty under, if proper 
when letter ıs unstamped—Novation—Sutt on debt—— 
Suit, if can be based on letter as new contract— 
Contract Act (IX of 1872), s. 25. 

A letter containing a promise to pay a time- 
barred debt is itself an agreement enforceable in law, 
It is a contract and as such can form the basis of 
a fresh cause of action. But it should be adequately 
stamped if it serves as an agreement; otherwise it 
will be subjected to the appropriate penalty under 
s. 62, Stamp Act. When such a letter is sent as a 
promise to pay a time-barred debt, this recitation 
in the plaint is sufficient to attract the provisions 
of s. 25, Contract Act and to enable the ereditor to 
claim that the suit should be based on this letter as 
a new contract. 

©. Revn. from a decree of the Judge, Small 
Cause Court, Lahore, dated March 22, 1934. 

Mr. Mohammad Akbar Khan, for the Peti- 
tioner. l ; 

Mr. Kishori Lal Mehra, for the Opposite 
Party. l 

Judgment.—The respondent in this case 
incurred a ‘debt of Rs. 244-1-0 for board 
and - lodging at Maidens Hotel, Delhi. 
This debt was not paid nor did the Hotel 
authorities sue within the period of limi- 
tation. Buton February 7, 1933, that is, 
after the period of limitation had expired 
the- debtor wrote to Maidens Hotel, Delhi, 
expressing- acknowledgment of the debi of 
Rs. 244-1-0-together with a promise to pay 


MAIDENS HOTEL, DELHI v. WILLNOTT (LAH) 


293 


the debt by monthly instalments of Rs. 35 
till the whole amount was liquidated. The 
debtor undertook to pay the first instalment 
on March 6, 1933. 

It appears that this first instalment was 
duly paid, but that subsequent instalments 
were not paid, whereupon the Hotel autho- 
rities instituted in the Small Cause Court, 
Lahore, a suit to recover the balance 
due Rs. 224-1-0. 

During the pendency of this sulit, the 
plaintiff asked for permission to amend the 
plaint. In para. 3 of the original plaint, 
mention had been made of the defendant's 
letter dated February 7, 1933, to which I have 
already referred, containing the acknowledg- 
ment and the promise to pay. In the pro- 
posed amendment of the plaint, the plaintiff 
emphesized the promise to pay as providing 
the cause of action to the suit. The object 
of this amendment was to make it clear 
that the defendant's letter was not to be 
regarded as a mere acknowledgment (since, 
if so regarded, the suit would be admit- 
tedly time-barred, because the acknowledg- 
ment was written after the period of 
limitation had expired); but as a novation 
of contract, with a fresh period of limitation 
because it contained a promise to pay. 
The Judge, Small Cause Court, refused to 
allow the amendment on two grounds: (a) 
that the letter dated February 7, 1933, is 
not a novation of the contract because it 
contained a mere promise, which was not 
accepted by the plaintiff, and (b) because 
the amendment would deprive the defen- 
dant of a right acquired under the provisions 
of the Limitation Act, and as such, should 
not be allowed. 

It is clear that the Judge, Small Cause 
Court, has mis-understood the letter in ques- 
tion and mis-interpreted the law applicable. 
Apart from the fact that by reason of a 
payment of the first instalment, made and 
accepted since the letter was written, the 
“promise” must clearly have been accepted 
by the plaintiff. Section 25, Contract Act, 
cl. (3) shows that the letter in question, 
containing, as it does, a promise to pay 
a bebt which was barred by the law of 
limitation, is itself an agreement enforce- 
able in law. Clearly, therefore, the letter 
in question is a contract, and as such, can 
form the basis of a fresh cause of action. 

The question whether an amendment of 
the plaint should or should not be allowed 
depends upon whether any fresh material 
has been introduced with the object of 
destroying a right acquired by the defen- 
dant under the statute of limitations, In 
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‘the present case, no fresh material has 
been introduced. The letter in question 
was filed with the plaint, as originally 
drawn. The fact that the letter is both 
an” acknowledgment and a promise is 
specifically recited in para. 3 of the original 
~ plaint; and it is open to question, there- 
fore, whether any amendment of the plaint, 
was nearly necessary. But, even on the 
assumption that an amendment was neces- 
sary, the object was not to change the whole 
cause of action, but to clarify the cause 
of action, as hinted at in the original plaint, 
viz., that the letter in question constituted 
not only an acknowledgment, but also a 
Promise to pay a debt. Inasmuch as the 
debt in question was time-barred, this reci- 
tation in ‘the plaint was sufficient to attract 
the provisions of s. 25, Contract Act and 
to enable the plaintiff to claim that the 
suit should be based on this letter, as a 
new contract. 

One other point was urged im revision 
and that is that instead of suing on the 
original debt, the plaintiff should have 
proceeded to sell certain goods apparently 
. left in pledge with the Hotel as a security 
for the payment of the debt. This pledge 
is referred to in the last para. of the letter 
dated February 7, 1933, in which defendant 
says that these goods may be sold, if there 
is any default in the payment of the 
instalments. Now, under s. 176, Contract 
Act, the Hotel authorities had the uption 
of either suing the pawner upon the debt 
or promise and retaining the goods pledged 
as a collateral security, or selling the 
things pledged on giving the pawner rea- 
sonable notice of the sale. In this particular 
case, the Hotel authorities chose to sue on 
the original debt; hence s. 176, Contract 
Act, is no bar tosuch a suit. 

Under the circumstances, I am of opinion, 
that the Judge, Small Cause Court, was 
wrong in disallowing the amendment and 
dismissing the suit. I therefore accept 
the revision, set aside the order of dismissal 
and remand the case to the. lower Court 
‘for trial on the plaint as amended. It is 
obvious that the suit cannot proceed until 
the defendant's letter, dated February 7, 
1933, is subjected to the appropriate penalty 
under the Stamp Act as an agreement. 
Costs will follow the event. 

N. Revision accepted. 
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LAHORE HIGH COURT. - 
Miscellaneous First eat Appeal No. 1565 of 
19 


June 27, 1934 
BHIDE, J. 
RADHE SHAM BEOPAR Co., Lro., OKAR 
— APPELLANT é 
VETSUS | 
PRABH DYAL-RAM DHAN-—RasPonpEnNt. 

Company—Application for shares on August 10, 
1930—Allotment made on September 17, 1931— 
Letter for allotment money on March 2, 1932—Com- 
pany going in liquidation next day—Allotment held 
invalid. 

The respondents applied for -the shares, on 
August 10, 1930, and a sum of Rs,'250 was paid 
along with'the application. The allotment was said 
to have been made on October 17, 1931. On March 
2, 1932, a letter was issued to the respondents asking 
them to pay the allotment money as well as the call 
money. The company resolved to go in liquidation 
on March 3, 1932: 

Held, that the respondents were not the purchasers 
of the shares since they were not allotted to them 
till October 17,1931, and also because no notice of 
allotment was ever sent to them. Moreover, the letter 
calling for allotment money was highly suspicious 
in view of the fact that the company resolved to go 
into liquidation the nextday. Romsgate Victoria 
Hotel Co., Ltd. v. Montefiore (1), relied on. In re. 
Land Loan Mortgage, ete., Co. (2). distinguished. f 

Mr. Anant Ram Khosla, for the Ap- 
pellant. 

Mr. Asa Ram Aggarwal, for the Respon- 


dent. 


Judgment.—This is an appeal from an 
order of the District Judge, Montgomery, in 
proceedings relating to the liquidation of 
a company named the Radhe Sham Beopar 
Company, Limited. The liquidators sought 
to place the respondents on the list of 
contributories on the ground that they 
were purchasers of certain shares. The. 
respondents objected stating ihat the shares 
had never been validly allotted to them. 
The learned District Judge has upheld 
this objection and from this decision the 
present appeal has been preferred. 

The facts alleged by the liquidators 
were that the respondents had applied for 
the shares, on August 10, 1930, and a sum 
of Rs. 250 had been paid along with the 
application. The allotment is said to have 
been made on October 17, 1931. On March 2, 
1932, a letter was issued to the respond- 
ents asking them to pay the allotment 
money ss well as the call money. They 
at once Tepudizted the allotment stating 
that it was fraudulent and that they had 
received no notice about it earlier. The 
main point for decision was whether the 
shares: had been allotted to the respond- 
ents according to law. "he learned District 
Judge has held that the allotment oughi to 
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have been made within a reasonable time 
and as it was not admittedly made till 
October 7, 1931, it was invalid. In sup- 
port of this decision he has relied on Fams- 
gate Victoria Hotel Co. Ltd. v. Montefiore 
(1). The learned Counsel for the appel- 
lants sought to distinguish this ruling on 
the ground that it applies only to a going 
concern and not to a company which has 
gone into liquidation. In support of this 
argument he has relied on In re, Land Loan 
Mortgage Co., etc. (2). But in that case the 
share-holder had been communicated the, allot- 
ment before the liquidation proceedings 
and had not repudiated it within a reason- 
able time. The decision in Ramsgate Vic- 
toma Hotel Co. Ltd. v. Montefiore (1) is not 
based on any such distinction, as far as 
I can see, as the learned Counsel for the 
appellant has sought to draw. T further 
note ‘that the liquidators have produced 
no evidence at all to show that any notice 
of allotment was sent on October 17, 1931. 

It was urged that the names of the share- 
holders appeared on the register of the 
company, butit is not shown when their 
names were brought on the register. No 
evidence was led by. the liquidators and 
the letter which was issued on March 2, 
1932, calling for an allotment money ap- 
pears tobe highly suspicious in view of 
the fact that the company resolved to go 
into liquidation on March 3, 1932, 2 e., 
the next day. 

‘In my opinion, the decision of the learn- 
ed District Judge is correct and I. dismiss 
the appeal with costs. 

Appeal dismissed. 


D. 
Y (1866) 1 Ex 109; 4 H & C 164; 35 LJ Ex 90; 14 
WR 335;13 LT 715. 

` (2) (1885) 54L J Ch D 550. 
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SIND JUDICIAL COMMIS- 
©. SIONER'S COURT 
Criminal Revision Application No. 188 
bi of 1935 
January 18, 1936: 
Davis, J. O. AND Muara, A.J. C.- 
SHAMUMAL—Appricant 
VETSUS 
R. A. GORDON AND oragrs: ~ 

; OPPONENTS. 

Penal Code (Act XLV of 1860), ss. 382, 44—‘Injury’, 
meaning of--Obtaining money on threat of loss of 
appointment—W hether amounts to extortton—O ffenc2s 
of criminal breach of trust and extortion in respect 
of same money — Whether compatible-—Criminal 
trial. 

The term ‘injury’ ins. 44, Penal Code, denotes any 
harm illegally caused. The interpretation given to 
the word ‘injury’ in s. 44, Penal Code; is wide. 
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Injury has been held to include every tortious act, 
Obtaining money against the will of a person on 
threat of loss of appointment may be extortion. 
Ameer Abbas Ali v. Umed Ali (1), referied to. 

The cnarges of criminal breach of trust and extor- 
tion, in respect of the same moneys, are 
incompatible. Oonsequently a conviction both for 
criminal brerch of trust and extortion is not proper 
when they are in respect of the same monies, 


Mr. Dharamdas Mulchand, for the Ap- 
plicant. 

Mr. C. M. Lobo, for the Crown. 

Mr. Choithram Dewabdas, for the Oppon- 
ents. 

Davis, J. C.— This is an application to 
us to set aside the order of the learned 
Additional Sessions Judge of Hyderabad 
ordering further enquiry on one specific 
point in a complaint against opponent No. 1 
but refusing to order futher enquiry into 
a complaint against opponents Nos. 2 and 
3. Opponent No. 1 is one Balumal, a 
jamadarot Railway coolies at Hyderabad 
Railway Station. Opponent No. 2, R. A. 
Gordon, is the Station Master at Hydera- 
bad and opponent No. 3 one Hundomal is 
alleged to be anephew of opponent No.1. 


The complaint was that opponents 
Nos. land 3 committed offences under 
s. 406, Indian Penal Gode, (criminal 


breach of trust) s. 384, Indian Penal Code 
(extortion), opponent No. 3 had committed 
a further offence under s. 477-A, Indian 
Penal Code, (falsification of accounts by a 
clerk or servant), while the ¢omplaint 
against opponent No. 2 was thathe had 
abetted the commission of all the afore- 
said offences. The City Magistrate to 
whom this case was transferred ordered a 
preliminary enquiry and dismissed the 
complaint on November 19, 1934, under 
s. 203, Criminal Procedure Code, holding 
that no prima facie case had been made 
out to justify the issue of process. The 
learned Additional Sessions Judge to whom 
application against the order of the City 
Magistrate was made upheld the order of 
the City Magistrate so far as opponents 
Nos. 2 and 3 were concerned, but sent 
the case back tothe City Magistrate for a 
finding onthe statement contained in the 
complaint filed by opponent No.1 in the 
Court of the Additional City Magistrate 
and the explanation embodied in Ex. 4-7 
and upon that finding to dispose of the 
complaint according to law. This order is 
dated June 15, 1935. 

What the learned Additional Sessions 
Judge meant by his direction to the Magis- 
trate to give a finding upon the statement 
and explanation we find it difficultyto 
comprehend nor do we see any reason why 
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the learned Additional Sessions Judge did 
not himself decide what effect the two do- 
cuments had upon the proceedings and 
decide himself what should be done. The 
result of his not doing so has meant mere- 
ly further delay, but if we are of the 
opinion that there is reasonable ground 
for ordering further enquiry into offences 
alleged to have been commitied against 
Railway. coclies by those set in authority 
over them, wehave no intention of allow- 
ing justice to be evaded if we can help it, 
by delay from whatever cause it may arise. 
It appears that the learned City Magis- 
trate conducted a very lengthy enquiry. 
The complaint was transferred to him by 
the District Magistrate on December 15, 
1933 ; the learned Magistrate's order is 
dated November 19, 1934. We regret to 
have to state that we consider this order 
under the circumstances entirely inadequate. 
It was necessary ror us to turn to the 
order ofthe learned Additional Sessions 
Judge to find a reasonable slatement of the 
complainant's case. We can fined neither 
in the judgment the learned Magistrate 
nor in the judgment of the learned Addi- 
tional Sessions Judge, any reference to 
the license given by the Railway Authori- 
ties to opponent No. 1, Balumal, whereby 
itis provided that he shall not charge 
more than Rs. 2 per head per mensem from 
-the porters permitted to carry luggage in 
Railway premises-(see p. 111 of the paper 
book) nor to the letter of the Railway Au- 
thorities ordering each coolie on his appoint- 
ment to beinformed that he is not ex- 
pected to pay more then Rs. 2 per head. 

We can also find no reference in either 
of the orders tothe authority given to the 
Station Master in that license to dismiss a 
porter (see p. 112). Yet it is the gist of 
the complaint thet more than this Rs. 2 
was taken and that the.coolies had to pay on 
threat of dismissal and that those who 
protested in their complaints or refusal 
were dismissed. Yet the learned City 
Magistrate in his order states that the 
jamadar has himself admitted to a com- 
mission of Rs. 7 per cooly. The learned 
City Magistrate resolves the conflict between 
this statement of the jamadar and the orders 
of his superiors in the terms of his license 
of appointment by omitting all reference 
to the license. l 

There is clear room for arguments that 
the money deposited by the coolies with 
the jamadar was trust money. The learn- 
ed Pubic Prosecutor who appeared to 
uphold the order of the Sessions Judge 
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was constrained to aumit this. This be- 
ing soit was not the money ofthe jamadar 
and he was bound to account and divide. 
it according to the terms of his trust. He 
must have known, and the coolies must 
have known of the orders of his superior 
authorities by which he was entitled to 
deduct only Rs. 2 per mensem, yet upon 
his own statement he deducted Rs. 7. 
As these facts andthe license and the 
letter have not been reconciled in the 
preliminery enquiry, it appears to us that 
there is justification for complaint that 
there has been criminal breach of trust 
and for issue of process and as at least one 
of those who protested has been dismissed 
by the Station Mester, there appears to be 
justification for the complaint that he abett- 
ed the offence of criminal breach of trust. 
A preliminary enquiry is not sufficient. 

So far as the offence of extortion is 
concerned, though again we are not satis- 
fied with the judgment of the learned 
Magistrate on this point, we do not think 
that in the particular circumstances of this 
case, there should be further enquiry, be- 
cause the charges of criminal breach of 
trust and extortion, in respect of the same 
moneys, appear to us to be incompatible: 
Reference to s. 44, Indian Penal Code, 
shows the definition of injury, denotes 
any harm illegally caused. The interpre- 
tation given to the word ‘injury’ ins. 44 
is wide. Injury has been held to include 
every tortious act. Obtaining money 
against the will of a person on threat of 
loss of appointment may be extortion. 
Ameer Abbas Ali v. Umed Ali (L, Ratan- 
lal’s Law of Crimes, p. 949, Edn. 13. 
There isthus room for argument that the 
Station Master either himself acted illeg- 
ally or abetted the illegal act of oppon- 
ent No. 1 when he dismissed a coolie who 
protested against exactions which the sup- 
erior Railway Authority had forbidden. 
While, however, the threats and subsequent 
dismissal of the complainant may be rele- 
vant evidence when considering the ques- 
tion, whether the complainant did or did 
not agree tothe deduction of money; con- 
trary to the orders of the superior Rail- 
way Authorities and the terms of his 
employment as directed by the Railway 
Authorities to be communicated to the 
coolies, we do not see howhe can ask for 
a conviction both for criminal breach of 
trust and extortion in reiation to the same 
moneys. We also do not think a case under 
s. 477-A against opponent No. 3 is made 

(i) 18 W R Or. 17.. ; : 
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out because the section requires destruction 
of recounts belonging to or in possession 
of the employer. 

The learned City Magistrate found it 
difficult to deal with the complaint on ac- 
count of its vagueness. In view of the 
fact that. the complainant was a Railway 
cooly, though for good or bad motives he 
may have been helped by one Mr. Chandu- 
sing, we think the learned Megistrate in 
the interest of Justice should have made 
more allowance than hedid for the fact 
that the drafting of the complaint was 
open to objection; but if the learned 
Magistrate had read para. 16 of the com- 
plaint he would find the complaint, so far 
as criminal breach of trust is concerned, 
definite enough; and so far as the charge 
of extortion is concerned, clearly the genesis 
of the charge is that the coolies, had to 
give up more of their pay than the Rail- 
way Authorities directed because some 
subordinates of that Railway threatened, 
contray to the terms of these coolies em- 
ployment as settled by the Railway Au- 
thorities, to dismiss them and the com- 
plainant was in fact dismissed. The learned 
Magistrate's remarks in the order that 
none of the coolies in employment has 
been examinedas a ‘witness, as evidence 
of the falsity of the complainant’s charge, 


is on theface of it ridiculous, for the coolies . 


who gave evidence would have had a very 
good chance of being dismissed. We also 
think the Magistrate was ill-advised to 
give expression to his opinion as to the 
chances of the coolies in a Civil Court. 

We also notice that in one letter sentin 
reply tothe complaint of the Assistant 
Commercial Officer some time in April the 
fact thatthe jamadar is taking more than 
the Railway Authorities permitted is not 
mentioned (see p.119 of the paper book). 
It isargued that the license wus a matter 
only between the jamadar and the Railway. 
In view of the letter ordering all coolies 
to be informed we cannot at piesent take 
that view. In any case we can see no 
reason why the complaint should not be 
dealt with according to law. On the 


contrary we can see very good reason why- 


the complaint should be dealt with accord- 
ing tolew and why it should proceed as 
we shall direct. So far therefore as the 
complaint under s..406, Penal Code against 
opponents Nos. 1 and 3 Balumal ond Hun- 
domal, and against opponent No. 2 Gordon, 
the Station Master, for the offence under 
s. 406, read with s. 109, Penal Code, are 
concerned, we set aside the orders of the 
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City Magistrate and the learned Addition- 
al Sessions Judge and order the complaint 
further to be enquired into without further 
delay according to law. 

We cannotin view of the order of the 
learned City Magistrate entrust this case 
to him and we direct the District Magis- 
trate totransfer the case to some other 
Magistrate. We consider also this is 2 case 
which the public Prosecutor or one of his 
assistants should conduct in the Publie 
interests. If opponent No. 2 is innocent 
of all legal offence, then even in his own 
interests he should be discharged or ac- 
quitted after something more satisfactory 
than this preliminary enquiry conducted 
by. this learned Magistrate and this order 
of the learned Magistrate. Whatever be 
the result of this turther enquiry, whether 
it ends in discharge, acquittal or conyic- 


tion of all or any of the accused, we direct. 


the case papers to be sent to us after the 

termination of the proceedings so that 

we can send them to the Railway Board. 
N. Order accordingly. 


Ait ate aranana 


RANGOON HIGH COURT 
Criminal Appeals Nos. 178 and 562 
of 1935 
June 28, 1935 
BAGULEY AND Ba U, Jd. 
A. PLET—APPELLANT 
VETSUS ; 
EMPEROR—RESPONDENT 
Penal Code (Act XLV of 1860), ss. 34, 302——Common 
intention Held, that the accused shared the common 
intention to murder—Oriminal trial—Sentence— 
Premeditation to kill not proved —-Whether good 
ground for not passing death sentence. 
The primary intention of the accused and his con- 
federates, Wand P was to abduct T. The accused 


was armedwith a dashe and he knew that his two cor-. 


federates would also come equally armed to the place 
of ambush and they would resort to the use of force 
if necessary, for the purpose òf achieving their object. 
When they arrived at the plece of ambush he found 
that his confederates were not only armed with dash 
but with guns also, and that one of them, W 
actually used his gun against K : 

Held, that the accused should have then known that 
his confederates were prepared togoto the length of 
committing murder, if necessary, to 
object, and 1f he didnot share their intention to 
commit murder, if necessary, to echieve their object 
what he should have. done was to abstain from 


o 


~ 


achieve their. 


taking further part in the matter. But he did not. 


Instead he used his dashe freely. And from that 
moment he must be deemed to have the same 
intention to commit murder as his two confederates. 
Emperor v. Nga Aung Thein (1), explained. ` 

The absence of proof of premeditation to commit 
murder would be a good ground for not possing tne 
sentence of death. | 


`~ 
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“Or, A. from an order of the Sessions 
Judge, Tavoy and Mergui, dated January 
11, 1935. 

Ba U,J.—The appellant, a Siamese, was 

tried by the Sessions Judge of Tavoy and 
Merguiin Sessions Trial No. 27 of 1934 on 
two charges under ss. 302 of 1934 of Indian 
Penal Code, on an allegation that he was 
jointly concerned with two other Siamese 
in the murder of a Siamese couple named 
A Kom and Inoi on Seplember 12, 1934, 
near a village called Shana-ma-Lwai, in the 
Tenasserim Township, and was found guilty 
under ss. 326/34, on both the charges, and 
sentenced to transportation for life. Against 
this finding, both the appellant and the 
Local Government have preferred appeals 
-to this Court. The appellant says that not 
only was he not concerned in the murder 
but he himself was the victim of a brutal 
attack by ahand of Burmese dacoits and 
that therefore he should not have been con- 
victed by the learned Sessions Judge; on 
the other hand, the complaint made by the 
learned Assistant Government Advocate on 
behalf of the Crown is that, on the facts alleg- 
ed by the Crown and accepted as proved by 
the learned Sessions Judge hiu self, the ap- 
pellant should have been convicted under 
ss. 302-34, Indian Penal Code, and sentenc- 
ed to death. 

Now the facts put forward by the Crown 
are these. A Siamese couple named A Kom 
and Inoi lived in a Shan or Siamese village 
called Shene-ma-Lwai in the Tenasserim 
Township, with their son-in-law, A Won, his 
wife, Ma Khwey, and their unmarried 
daughter, Tayok Ma. On or about Bep- 
tember 7, 1934, A Wa, who is also a Sia- 
mese, and who lived in the same village as A 
Kom, asked the latter for the hand of his 
daughter, Tuyok Ma, in marriage, through 
a third party, but A Kom refused saying 
that his daugnier was not willingto marry 
him (A Wa). Four days later, that is, on 
September 11, 1934, the appellant A Plet 
who was at the time living in the hut of 
A Wa turned up at the hut of A Kom and 
asked him when he would be going to the 
Thabawleik mines to sell fowls. A Kom 
said that he would be going on the following 
morning. Early on the following morning, 
the appellant arrived at A Kom’s hut; and 
went with A Kom, A Kom’s wife, Inoi and 
daughter, Tayok Ma to the mines. A Kom, 
his wife and daughter, had fowls for sale. 
Both A Kom, and his wife also carried a dah 
each; while A Plet, the appellant, was arm- 
ed with a dashe. When they came toa 
place called Chan Kok they began to walk 
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in Indian file. The pathway between two 
hillocks there was evidently nerrow. Thayok 
Ma was in front, followed by her 
mother ; next to her mother came her father 
A Kom, and A Plet brought up the rear. 
While they were going between those two 
hillocks, the sound of a gun-shot was sud- 
denly heard, and Tayok Ms turned round 
and looked. She saw her step-father, A Kom 
fall. As he fell her mother ram and put her 
hands round him. While she was thus em- 
bracing her husband, A Plet went and cut 
her on the back with his dashe. She stood 
up and faced the appellant, and began to de- 
fend herself by giving cut for cut. The ap- 
pellant soon got the worse of the fight and 
began to give ground. Ultimately he went 
and stood leaning against the slope of a 
piece of rising ground. When - she was 
about to follow up her advantage, A Wa 
shot at her with a gun, and she feil, but she 
soon began to struggle up to her feet. As 
she did so, A Pan, a confederate of the ap- 
pellant and A Wa, went and cut her with a 
dashe. Inoi, however, managed to stand up, 
and began exchanging blows with dahs with 
A Pan. After an exchange of a few blows 
she fell, and her daughter Tayok Maran 
away intothe jungle. A Wa gave chase and 
brought her back. The appellant asked 
him to kill the girl and take him along with 
him. A Wa refused to do so, and instruct- 
ed him to remain behind and tell people that - 
aband of Burmese dacoits had attacked 
them on the way tothe mines, killing A 
Kom and his wife Inoi and leaving him be- 
hind wounded, and that he did not know. 
what had happened to Tayok Ma. On the 
following day he went back to Shan-am-Lwai 
village in a litter carried by two Karens and 
told A Kom’s son-in-law, A Won, the story 
which he had been instructed to tell by A 
Wa. Three days later he went to the Police 
Station at Tenasserim and told the same 
story there as before. Acting on this infor- 
mation the Police made inquiries and endea- 
voured to trace the band of dacoits but 
without success. A few days later, 
however, in consequence of what A Wa 
told Tayok Ma's grandmother, a Police’ 
party raided A Was hut ine taungya. 
A Wa offered resistance, and in conse- 
Quence he was shot down dead. In his 
hut Tayok Ma was found, and in conse- 
quence of what she said, the appellant 
was arrested and sent up for trial. 

the circumstances as set out the: 
Crown could rely on no other evidence than 
that of Tayok Ma to .prove the case. 
against the appellant, and Tayok Ma gave 
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evidence, not only-fully corroborating the 
facts set out above, but added that she was 
taken by A Wa to his hut in a taungya 
and there forced to cohabit with him. Her 
evidence was accepted not only by the Ses- 
sions Judge but also by the four assessors. 
Therefore, unless appellant can show why 
her evidence should not be believed, it must 
be accepted -as proving the case conciu- 
sively against him. Beyond making a bald 
statement. that Tayok Ma has given false 
evidence against him as he once courted 
her, he has not been able to bring any 
evidence in rebuttal. Even assuming for 
the sake of argument that he did pay 
addresses to her once, still that would not, 
in my opinion, make her give false evi- 
dence deliberately against him. One cnly 
has to read her evidence to be satisfied that 
it is nothing but true. In fact, the learn- 
ed Advocate for the appellant himself has 
to admit that he cannot say anything 
against Tayok Ma’s evidence, but he sub- 
mits that on her evidence no’ other in- 
tention than the one attributed by the 
Sessions Judge can be ascribed to the ap- 
pellant, and that, therefore, the conviction 
of his client under ss. 326/34 should not 
be disturbed. On the question of com- 
mon intention, the learned Sessions Judge 
made the following observations: ` 

“I ses no reason to doubt that A Plet attacked 
Inoi with a knife and I can see no reason to 
doubt that it was the common intention of A Plet, 
A Wa and A Pan to cause grievous hurt with an 
instrument for cutting to A Kom and Inoi in 
effecting their object. The use of knives I think 
argues an intention to cause grievous hurt. 

“There is a possibility, however, that A Plet did 
not know that A Waand A Pan would proceed 
to such extreme measures; that they would use 
fire-arms and wantonly kill A Kom and Inoi. If 
I felt that it was proved that he had knowledge 
of that, I should find him guilty under s. 302, 


Indian Penal Code and sentence him to death as 
he would have richly deserved it." 

. That is where the learned Assistant 
Government Advocate joins issue with the 
learned Sessions Judge. In Emperor v. Nga 
Aung Thin (1) at p. 213* his Lordship the 
Chief Justice, in explaining the meaning 
and effect of s. 34, Indian Penal Code, ssid : 

“Whether or not ‘criminal act is done by seve- 
ral persons in furtherance of the common inten- 
tion of all’ is a question of fact to be determin- 
ed on a consideration of the facts in each case, 
and the common intention may be inferred from 
the circumstances disclosed in the evidence and 
need not be the subject of an express agreement 
between the persons concerned.” 

My learned brother, who wasa member 


. (D) 13 R 210; 154 Ind. Oas. 881; AIR 1935 Rang 
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of the Bench which decided the case, ex- 
pressed his opinion to the same effect as 
follows : 

“Knowledge is not the same thing as intention. 
Nevertheless if a man knows that a certain course 
of action in which he is taking part will under 
certain circumstances most probably result in death 
being caused and still, with the knowledge, per- 
sists in his course of action, and death is caused 
owing to the eventuality which he has foreseen 
taking place, it may give rise to a legitimate 
deduction that he intended the causing of death 
if that eventuality did occur, and he would -then 
be liable as though he had caused that death himself,” 


Now, if we consider the circumstances 
of the present case.in the light of the 
above: observations, what do we find? It 
cannot be doubted from the circumstan- 
ces disclosed in the case that the pri- 
mary intention of the appellant and his 
two confederates, A Wa and A Pan, was 
to abduct Tayok Ma. But.from the fact 
that the appellant was armed with a dashe 
it may further be. inferred that he knew 
that his two confederates would also come 
equally armed tothe place of ambush and 
that they would resort to the use of force, 
if necessary, for the purposé of achieving 
their object. Now, if the case were to-stop 
there and went no further in so far as the 
appellant is concerned, there would be a. 
lot, in my opinion, to be said in favour 
of the finding of the learned -Sessions 
Judge. But the case does not stop there. 
Whatthe evidence in the case discloses js 
that when they arrived at the place of 
ambush he found that his confederates were 
not only armed with dahs but with - guns 
also, and that one of them, namely, A Wa, 
actually used his gun against A Kom. He 
should have then known that his confede- 
rates were prepared to go to the length 
of commiting murder, if necessary, to 
achieve their object, and if he did not 
share their intention to commit murder, if 
necessary, to achieve their object what he 
should have done was to abstain from tak- 
ing further part in the matter. But he did 
not. Instead he used his dashe freely 
against Inoi. From that moment he must 
be deemed to have the same intention as 
his two confederates. Therefore, in my opin- 
ion the appellant should have been convicted 
under ss. 302 34, and not ss. 326/34 of the 
Indian Penal Code. ; 

As regards the question of sentence 
normally in a case of this kind a sen- 
tence of death must be inflicted, but in 
this case it has not been definitely prov- 
ed that the appellant originally intended 
to commit murder. It is possible that the 
murderous intention entered his mind so 
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to speak when he saw blood, i.e., when 
he saw A Kom shot down byA Wa. The 
absence of the proof of premeditation would, 
m my opinion, in such’ circumstances be 
a good ground for not passing the sen- 
tence of death. For these reasons I would 
dismiss the appeal of the appellant and 
allow that of the Local Government and 
alter the finding on each charge to one 
under ss. 302/34, but would ‘allow the 
sentence of transportation for life to 
stand. The sentences would run concur- 
rently. | 
Baguley, J.—I agree. 

Accused’s Appeal dismissed. 

D. Governments appeal allowed. 
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The onus of proving thet the amount of dower 
publicly announced was never intended to be paid 
and that only the smeller amount settled in private 
was exigible is on the party making the 
allegation of the fictitious nature of the dower. 
The settled dower must be paid and the fact that 
the bridegroom had neither the present means 
nor expectations to pay the amount of dower or that 
the amount was inordinately large is no reason 
whatsoever for the Courts to decree the suit for 
a smaller sum. Though the claim for dower has not 
formed the subject-matter of a suit in a law Court 
or the demand for its payment has not been made by 
the wife in the majority of cases, it does not follow 
that a right to recover it does not exist. 

Where the widow in a suit for dower does not 
go into the witness-box to prove her case, this 
should not be treated as a circumstance against her. 
Zakert Begam v Sakina Begam (2), relied on. 

In a suitfor dower, the plaintiff relied on a 
kabinnama mentioning the dower amount but the 
defendant urged that the writing was a sham and 
thatthe amount mentioned therein being nominal, 
no effect should be given to it: 
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Held, Per Agha Haider, J. —-Oral evidence to prove 
the plea was not admissible ass. 92, Evidence Act, 
operated asabar. Feroz Shah v. Sohbat Khan (5), 
Balkishen Das v. Legge (6), relied on. 

Per Tek Chand, J.—Section 92 operates as a bar 
only when oralevidence is sought to be led to vary 
or modify the terms of an agreement, but oral 
evidence is admissible to prove that the agreement 
in writing was not an agreement at all but was only 
asham and was not intended tobe operative. 
Lachman Das v. Ram Prasad (17), explained. Feroz 
Shah v. Sohbat Khan (5), Balkishen Das v. Legge (6), 
distinguished. 

The trial Judge is nota mere autumaton, but is 
supposed intelligently to control the conduct of the 
cases in his Court and it is one of his important 
Functions to see that scandalous matters are not in- 
troduced into the record unless they are relevant for 
the proper decision of the case. 

It is open to the Court not to rely upon a Privy 
Council case on the ground that it was inapplicable 
but the Judge is hopelessly in error when he refuses 
to follow it because it was of a date anterior to a rul- 
ing of his High Court and that he was bound to 
follow that raling in preference tothe judgment of 
the Privy Council. 


Dr. Shuja-ud-Din and Mr. Mohammad 
Monier, for the Appellant. 

Messrs. Mehr Chand Mahajan and J. L. 
Kapur, for the Respondent. 

Agha Haidar, J—This appeal arises out 
of an administration suit in which the plain- 
tiff claimed a sum of Rs. 50,000 out of the 
estate of one Nawab Shujauddin Ahmad, de? 
ceased, as her dower deht. The Subordi- 
nate Judge, First Class, Delhi, decreed the 
suit to the extent of Rs. 10,000 only and 
passed the usual decree under O. XX, r. 13, 
Civil Procedure Code. The plaintiff has 
preferred the present appeal to this Court 
in respect of the claim for Rs. 40,000 which 
has been disallowed. The plaintiff came 
into the Court on the allegation that she 
was the widow of Nawab Shujauddin Ahmad, 
the deceased brother of the defendant, 
whodiedon April 16, 1928, and that the 
parties were the heirs of the deceased ac- 
cording to Muhammadan Law. After 
enumerating the properties left by the deceas- 
ed, the plaintiff alleged that the deceased 
owed a sum of Rupees 14 lacto her on 
account of her dower debt, but she was 
suing fora sumof Rs. 50,000 only, as the 
assets ofthe deceased were not sufficient 
to satisfy any larger amount. The plain- 
tiff further alleged that she was in posses- 
sion of properties (a), (b) and (c¢) as detail- 
edin para. 2 of the plaint by virtue of her 
dower debt since the lifetime of the deceas- 
ed, claiming her lien on the said prcperty, 
and that the rest of the property was in the 
possession of the defendant. She also claim- 
ed that the plaintiff, as the widow and heir 
of the deceased, was entitled to one-fourth 
share of the property left by him, after the 
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payment of the debts. She prayed that-a 
decree for the administration of the property 
left bv the deceased Nawab Shajouddin 
Ahmad, may be passed in her favour, that 
the administration may be carried out 
through or under the instructions of the 
Courtand that a decree for partition of the 
property to the extent of one-fourth share 
after the payment of the debts due by the 
deceased my be passed in her favour 
against the defendant. 

The defendant admitted the factum of the 
death of Nawab Shujeuddin Ahmad but de- 
nied the rest of the allegations. He contro- 
verted the allegations contained in para. 9 
of the plaint by raising the plea that the 
plaintiff, on account of her relationship, 
came to the residential house of the deceas- 
ed at the time of his death like other guests 
and, being in collusion with certain other 
persons wh) wanted to misappropriate the 


properiy of the deceased, gave herself out. 


as the widow of Nawab Shujauddin Ahmad. 
He further pleaded that he was in lawful 
possession of the entire property left by the 
deceased. It would thus appear that in the 
written statement the defendant merely de- 
nied the status of the plaintiff as the widow 
of his deceased brother, and therefore logic- 
ally enough, repudiated her claim to the 
amount of the dower. On December 12, 1928, 
the defendant's Pleader madea statement 
before the.Court emphasizing that the plain- 
tiff wasnot the widow of Nawab Shujauddin 
Ahmad and that, even ifit was held that she 
was the widow and her dower had been fixed 
at Rs. 14 lac, his contention was that it 
was fictitious and the plainlilf therefore was 
entitled only to “proper dower” which, under 
ths circumstances, may be fixed at Rs. 1,000. 
1 attach some importance to the fact that 
the plea relating to the fictitious nature of 
dower was not embodied in the written 
statement proper, which was filed on August 
9, 1928, and it was after some four months 
that this belated plea was taken and that, 
ioo, in the statement of the Pleader before 
the settlement of issues without the plaint 
DE even amended. On the same date 
the 
before the Court that the plaintiff was the 
widow of Nawab Shujauddin Ahmad and 
ihat the dower of Rs. 14 lac was not 
fictitious, norcould it be held to be so in 
Delhi, where no special legislation on the 
subject of the curtailment of dower was in 
force, that the controversy in question was a 
matter of contract and that the proposed 
dower of Rs. 1,000 was ridiculous as the par- 
ties belonged to a rich and influential family 
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of Nawabs. The lower Court framed the fol- 
lowing issues : 


1. Is plaintiff Nawab Shujauddin’s 
widow? 2. Is plaintiff one ofthe said 
Nawab’s creditors? 3. What amount was 
fixed as plaintiff's dower? 4. Was a 
fictitious sum fixed as dower? If so, 
what isthe proper dower to which plain- 
tiff is entitled? 5. Is defendant not 
entitled to raise the plea of fictitious 
dower having been fixed? (The rest are 


immaterial for the purposes of this 
a i ) 5 7 ; 

7 , x * * * 

8 * x ak * 


The Subordinate Judge found that the 
plaintiff was the widow of Nawab Shuja- 
ud-din Ahmad, deceased, and was also his 
creditor. He accepted Ex. P-1 and right- 
ly called it the deed of marriage and 
further admitted that Rs. 1; lacs was 
entered in it as the sum “fixed” to be 
paid as dower. But on the evidence led 
by the defendant he held that it was never 
intended to be paid or received in full 
and that the plaintiff was therefore en- 
titled to Rs. 10,000 only ss her customary 
dower. It would thus «ppear that, while 
treating Ex. P-l as the repository of the 
contract of marriage and è written record of 
the amount of dower “Axed” by the parties 
he altered one of its terms and reduced 
the amount of dower, on the evidence pro- 
duced by the defendant, to Rs. 10,00. I 
may note that the procedure adopted in the 
course of the trial by the Court below dis- 
plays deplorable slovenliness. When the 
evidence of the defence witnesses began be- 
fore the Court with Hakim Abdul Ghani, 
D. W.No. 1, the learned Counsel for the 
plaintiff objected to a certain question be- 
ing put tothe witness by the defendant's 
Counsel. The learned Judge allowed this 
extremely scandalous question to be put 
“subject to objection”. The proper course 
for the trial Court to followin such cases 
is to allow the question tobe recorded 


‘and then to give its ruling whether such 


question is allowed or disallowed. In the 
present case the Subordin:te Judge allowed 
the quesijòn and its answer to be brought on 
the record, although no specific plea was 
raised on behalf of the. defence even re- 
motely giving rise to the questions sought to 
be put in the viva voce examination of the 
defence witnesses. The mischief therefore 
has been done through the weakness or igno- 
rance of the Subordinate Judge and a lot of 
unsavoury matter has been- improperly and 


$02 
unnecessarily brought on the record ofa 
Court of justice. 

. The trial Judge is not a mere automaton, 
but is supposed intelligently to control the 
conduct of the cases in his Court and it is 
one of his important functions to see that 
scandalous matters are not introduced into 
the record unlessthey are relevant for the 
proper decision ofthe case. There is nota 
word in the judgment of the Court below 
as regards the subject-matter of these ques- 
tions and in this Courtthe learned Counsel 
who appeared before us and argued the case 
at considerable length had no occasion to 

‘refer to the points raised by this particular 
series of questions and answers. In deciding 
Issue No. 4 the Subordinate Judge showed 
his utter ignorance of the well-understood 
rules regarding the citation of authorities 
and the weight which should be attached 
to them. He observed in his judgment as 


follows : 

' “The learned Counsel for the plaintiff has pro- 
duced a number of rulings of the Calcutta, 
Bombay and Allahabad High Courts, but this 
Court is bound to follow the Punjab ruling, 
Gauhar Khanum v. Nawab Khon (1), at pp. 1021 and 
1023* which relates to Khattars of Attock District. 
Zakeri Begum v. Sakina Begum (2), is a ruling of 
1892, while the said Punja ruling is of 
1913 and ison all fours with the present case.” 


It was open to the Subordinate Judge not 
to rely upon the Privy Council case on the 
ground that it was inapplicable, but he was 
hopelessly in error when he refused to 
follow it because ‘it was of a date anterior 
to the Punjab ruling and that he was bound 
to follow the Punjab ruling in preference to 
the - judgment of the Privy Council. I 
may further observe in passing that Gauhar 
Khanum v. Nawab Khan (1) is a case under 
the Customary Law governing the Khattar 
tribe of Attock district and has no bearing 
whatsoever upon the present case, the parties 
tó which belong to an old family of the Mu- 
ghals of Delhi who are admittedly governed 
by Muhammadan Law. Dr. Shuja-ud-Din on 
behalf of the appellant naturally accepted 
the finding of the Court below that the plain- 
tiff was the widow of the decéased and that 
her dower debt was fixed at Rs. 1} lac as 
reccrded in the kabinnama Ex. P-l. He, 
however, strenuously attacked the nd 
ing that the sum of Rs. 13 lac was 
fictitious and was never intended to be paid 
or received in its entirety, both on law end 
facts. . j 

Before discussing the evidence in the 
, (1) 304 P L R 1913; 20 Ind. Cas. 777; 19 P R 1914; 


AÌR 1919 Lan, la. 
* (2 190 689; 191 A 157; 6 Sar 213 (P. C). 
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case, Imay briefly point out that the Mu- 
hammadan marriage is a pure and simple 
consensual contract of Roman Law and, 
while dower is the consideration of the con- 
tract, it is also atoken of respect for the 
wife. Dower has important uses which 
affect the domestic life of the Muhammadans. 
The law-giver of Islam was anxious to safe- 
guard the wife against the arbitrary exercise 
of the right of divorce by the husband. He 
accordingly devised the institution of dower 
to control that right. Dower also gave a 
weapon in the hands of the wife so as to 
protect her from ths possible ill-treatment 
by the husband. If she survived her husband 
and his other heirs ill-treated her, she would 
not be thrown into the streeis but would be 
able, apart from her legal share, to enforce 
against them her claim for dower which 
must be paid out of the heritage before the 
assets of the husband are distributed among 
the heirs. Thisis the keystone of the Mu- 
hammadan Law of dower in its purity. 
Latterly, a practice seems to have grown up 
in some localities and the real dower, usually 
a modest sum, came to be settled in private, 
while an extravagantly large and fictitious 
amount was announced in the assembly 
where the marriage had been celebrated, by 
way of self-glorification (Sma). In such 
cases the onus of proving that the amount 
of dower publicly announced was never in- 
tended to be paid and that only the smaller 
amount settled in private was exigible would 
of course be on the party making the alle- 
gation of the fictitious nature of the dower. 
In the present case nosuch practice is 
proved to have prevailed locally und there is 
no evidence as‘to what was the smaller tigure 
privately fixed. On the other hand we have 
regular kabinnama, Ex. P-1, on the record. 
It is dated the May 21, 1877, and, after 
reciting the names of the parties to the 
marriage contract and the transaction of 
marriage, it mentions the sum of Rs. 1,23,0L0 
as consideration for the marriage. It is 
signed by. the husband Muhammad Shuja- 
uddin Ahmad with his own hand and is 
attested and witnessed by no less than 25 
persons.. The signatures ofsix of the attest- 
ing witnesses have been duly proved and 
identified by Nawab Sir Amir-ud-Din Ahmad 
Khan, P. W. No. l, Nawab Ziaud-Din 
Ahmad Khan was his father’s uncle and 
Nawab Ala-ud-Din Ahmad Khan was uis 
own father. He himself as a young man 
was present at the time oi the marriage 
ceremony and he further identities the 
signatures of Nawab Shujauddin Ahmad, 
the bridegroom. .We have alsa the impor- 
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tant evidence of Qazi Mohammad Afzal, 
P. W. No.4. Heis the son: of the scribe 
Qazi Mohammad Ismail whose signature 
appears on Ex. P-1. This witness identifies 
the signature of his father and proves that 
the document, Ex, P-1, was in his hand- 
writing. The result, therefore, is that a part 
from the provisions of s. 90, Evidence Act, 
the kabinnama Vix. P-1, has been amply 
proved. 

It is engrossed on the ornamental paper 
which was in fashion in those days and 
there cannot be any doubt as regards its 
genuineness. The parties are governed by 
Muhammadan Law and, according to that 
system of law, the settled dower must be 
paid and the fact that the bridegroom had 
neither the present means nor expectations 
to pay the amount of dower or that the amount 
was inordinately. large is no reason what- 
soever for the Courts to decree the suit for 
a smaller sum. In Sugra : Bibi .v. Masuma 
Bibi (3) it was held that 

“A Muhammadan widow was entitled to the whole 
of the dower which her deceased husband had on 
maitiage agreed to give her, whatever it might 
amount to, and whether or not her husband -was 
compratively poor when he married, or həd not left 


assets sufficient to pay the dower debt.” 

The learned Counsel for the. respondent 
tried to make a certain amount of capital 
out of the expression “boria fide” which 
occurs in the opening portion of the judg- 
ment delivered by Turner, J. (p. 581*) and 
argued that the said expression showed 
that it was only the dower which had been 
intended to be paid and not the dower which 
was merely announced. I do not agree with 
this interpretation. To begin with, the other 
learned Judge, who constituted the Full 
Bench, do not use this expression and, ac- 
cording to my reading of the judgment 
of Turner, J., it really means no more than 
this: that the dower should not have been 
fixed “at a high figure with the object of 
defeating the claims of the other creditors 
of the husband. Again, in Collector of 
Moradabad v. Harbans Singh (4), the High 
Court granted a decree for a sum of one 
crore of rupees and 25,000 gold mohurs 
as the plaintiffs dower-debt, though the 
effecl: was to .deprive the son of the late 
husband of the plaintiff of «ll his property. 
Thé léarned Judges fully realized the hardship 
resulting from the decree end, regretted that 
the Courts in the provinces subject to. their 
jurisdiction had not been invested ‘by the 
Legislatire with the discretion which has 

(3) 2 A 573; 5 Ind. Jur. 95. 

(4) 214 17; A W N 1898, 183. 
*Page of 2 A—[Hd.] 
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been conferred upon the Courts in Oudh by 
s. 5 of Act XVIII of 1876, empowering them 
to.award a Muhammadan lady only so much 
of the stipulated amount of dower as the 


Courts considered ; 
“raasonable with reference tothe means of the 
husband and the status of the wife.” 


They therefore affirmed the judgment 
which had been passed in favour ol the 
plaintiff, observing at the same time that 
they had no alternative but to puss a decree 
for the amount of the dower contracted for, 
however extravagant that amount might be. 
It may be observed that the lady who was 
the plaintiff as well as her husband in the 
case noted above belonged to the family 
of the Nawab of Rampur. In the present 
case also the parties were closely con- 
nected with the ruling family of the Nawab 
of Loharu. Besides there are a number of 
kabinnamas on the record in which the 
amount of dower had been fixed at Rs. 14 lac. 
The dower of the plaintiffs own sister was 
also Rs. 14 jac. It must be rémembered 
that the marriage was celebrated at a time 
when the ancient regime was within- the 
memory of the senior members of this family 
and of the society in-which they lived and 
moved and, although not exactly rich, the 
family belonged to the old aristocracy of 
Delhi and still tried to maintain the tra- 
ditions of their depurted grandeur. Nawab 
Sir Amir-ud-Din Ahmad Khan, P. W. No. 1, 
has clearly stated in his evidence that the 
dower in his family was generally fixed at 
Rs. 14 lac although recently there has been 
a protest against this practice. It is signi- 
ficant that the husband lived for a period 
of about 51 years after his marriage, but 
there is not an lota of evidence on the record 
to show that he ever demurred to this sum 
or took any steps open to him under the law 
to reduce it. It is too late in the day for the 
defendant to come forward and try to alter 
one of the terms of a contract which had 
been solemnly reduced to writing more than 
50 years ago and which had been fully ac- 
cepted by the parties to the marriage during 
the long period of their wedlock. It was 
argued by the learned Counsel for the appel- 
lant that in the present case as the terms of 
the contract had been reduced to the form 
of a document, (Ex. 1) ‘and the 
said document having been duly proved, no 
evidence of any oral agreement or statément 
was admissible as beiween the parties or 
their representatives-in-interest for the pur- 
pose of contradicting, varying, adding to 
or substracting from, its terms. 

This contention finds support in the most 
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recent judgment of their Lordships of the 
Privy Council reported as Feroz Shah v. 
Sohbat Khan (5) which came to my notice 
after arguments in the case had been heard. 
In that case a mortgage had been executed 
in favour of A by B. On the same date 
B executed a lease in favour of A promising 
to pay an annual sum to A. After the ex- 
piry of the term of the lease 4 sued 
B- for possession on the basis of his 
mortgage which he claimed to be a posses- 
sory one. There was no handing over of 
possession by B end no handing back by A. 
It was held by their Lordships that the 
mortgagee was entitled to possession as 
s. 92, Evidence Act, forbids the admission 
or consideration of evidence as to the in- 
tention of the parties or to contradict the 
express terms of the document. The case 
reported as Balkishen Das v. Legge (6) 
was referred to in the above-mentioned 
authority and the learned Counsel for the 
appellant has also quoted ib in support of 
his contention: In this case on the basis of 
certain. documents executed between the 
parties the question arose whether they con- 
stituted a deed.of sale out and out or 
merely a mortgage by conditional sale and 
therefore redeemable by the executant. 
Evidence was led and admitted by the 
Subordinate Judge for the purpose of prov- 
ing the real intention of the parties. The 


High Court substantially affirmed the de- 


cree of the Subordinate Judge. . 

It was. held by their Lordships that oral 
evidence of intention was not admissible 
for the purpose of construing the deed or 
ascertaining the intention of the parties 
and thet. the case must be decided on con- 
siderations of the contents of the documenis 
themselves with such extrinsic evidence of 
surrounding circumstances as may be re- 
quired to show in waat manner the langu- 
age-of the document related to existing facts. 
In the present case the amount of dower 
which we may call the considration of the 
marriage contract was definietely put down 
as Rs. 14 lac, in Ex. P-l, rightly described 
by the Court below as marriage deed. There- 
fore evidence to subtract anything from 
this term of the contract would be excluded 
under the provisions of s. 92. Furthermore, 
the extrinsic evidence in the case is that 
the marriage was duly solemnized in an 
assembly of friends and relations, and ever 

(5) 35 PLR 1; 143 Ind. Cas. 659; 60 IA 273; 4 I 
R 1933 P © 178; 14 L 466; Ind. Rul. (1933) P © 183; 
(1933) M W N 155; 65MLJ 150; dt L W 68; (1933) 
4% L J1193; 35 Bom LR 877; 37 G W N 993; 58 O L 
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since the date of the marriage the spouses 
have lived as husband and wife until the 
death of the husband in the year 1928. 
Ido not think that. their Lordships of the 
Privy Council intended that the evidence 
of any mental reservation conirary to the 
explicit terms of the written agreement 
could be given, as it would practically 
reduce s. 92, Evidence Act, to a nullity. 
The recent pronouncement.of their Lord- 
ships of the Privy Council quoted 
above is quite clear and in my humble judg- 
ment correctly interprets the full meaning 
and import of s. 92, Evidence Act. To hold 
that it was open to the defendant to lead 
evidence to prove that the dower which 
had been fixed was not really payable would 
virtually have the effect of cancelling one 
of the essential terms of the contract of 
marriage, namely the consideration of 
Rs. 14 lac. 

Assuming for the sake of argument that 
it was-open tothe defendant to lead evi- 
dence to establish that the dower of Rs. 17 
lac was merely fixed by way of show and that. 
it was never intended to be paid, let us 
examine the evidence on the record in sup- 
port-of this contention. (His Lordship after 
examining the evidence held that the 
defendant completely failed to prove that 
the full amount was never intended to be 
paid. The judgment then continued). On 
the question of dower, he’ adopted the line 
of reasoning which found favour with the 
Subordinate Judge who seems to have been. 
impressed with the idea that, although a. 
number of marriages with dower-debts of 
Rs. lt lac or thereabouts have been quoted, 
in none of them was the dower psid or a 
decree of the Court obtained. This, of. 
course, is not quite accurate. Newab Sir 
Amir-ui-din Ahmed Khan has . quoted at 
least the ezses of his own daughters and of 
a lady Musammat Akbari Begam ` where sub-. 
stantial sums were received by the ladies in 
settlement of their dowers claims. That, 
the whole amount was not realized is a: 
matter of private arrangement dependent 
Dower is-an 
‘incident of marriage like divorce and mere- 
ly because in a certain family there have 
been no divorces it does not follow tnat the 
right todivorce does not exist. In the game 
manner, though the claim for dower has 
not formed the subject-matter of a suit ina 
law Court or the demand for its payment has 
not been made by the wife in the majority 
of cases, it does not follow that aright to 
recover it does not exist. Reliance was 
placed by the learned Counsel for the res- 
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pondent upon the case reported as Sahib- 
zadi Bagam v. Szeid-wl-Nissa Begam (7). In 
this case the suit was for Rs. 14 lec as dower 
debt. A pleawas raised on behalf of the 
defendant that the parties, when they 
entered into the contract, did not intend 
that the said contract should be acted 
upon and that the large amount of dower 
was only made for show. 

The Courts below held that it was proved 
that the amount of dower was looked 
upon as no more than a hollow sham and 
reduced the amount to what the Courts 
considered to be reasonable. The plaintiff 
came up in appeal to the Chief Court of 
the Punjab and the learned Judges held 
that the Courts below had no jurisdiction 


to reduce the amount of dower fixed to` 
what they considered a reasonable amount ` 


except on proof of custom allowing such 
reduction, or that the amount fixed was 
@ mere sham and neither party intended 
that the original contract should be acted 
upon. If such was the case the proper 
dower was to be ascertained and awarded 
to the plaintiff. If the kabinnama was not 
set aside as wholly invalid, the Court 
was to decree the whole amount claimed. 
The case was accordingly remanded. In 
this case the kabinnama itself was missing 
and its terms were uncertain. In such a 
case I cannot understand how any docu- 
ment, which was not before the Court 
and even the terms of which were uncer- 
tain, could be set aside or maintained. There 
is just a passing reference to s. 92, Evi- 


dence Act, in the judgment of Barkley, J., ` 


the other Judge being silent on this 
question. The view-of Barkley, J., that 
evidence was admissible under the first 
proviso to s. 92, Evidence Act, cannot be 
accepted as correct in -view of the Privy 
Council judgment of a later date, quoted 
above. In any view this authority does 
not affect the present case, for here we 
have the kabinnama and è mass of evi- 
dence in support of its genuineness and 
binding character and the evidence. 10 the 
contrary is worthless. Ib. was argued by 
the Counsel for the respondent that the 
plaintif herself did mot. go into the wit- 
mess-box and depose to the amount of 
dower which was nxed at the time of her 
marriage. The enswer to this criticism is 
to be.found in the case reported as Za- 
keri Begam v, Salina Begam (2), at p. 6Yo* 
waere jit is observed that, if the widow 
does not enter into the witness-box. to 
(7) 123 P R 1880. l 
*Page of 19 O.—lEa.] 
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prove her dower, this ought not to be 
treated as a circumstance against her, 
since Munammdan ladies are reluctent to 
give evidence. Moreover, in the ordinary 
course of affairs, the marriage ceremony 
must have been performed in the portion 
of the house occupied by the males where 
a large concourse of wedding guests would 
be assembled. The plaintiif, who at the 
time of her-marriage was a girl of tender 
years, could not possibly have any direct 
knowledge of the proceedings in connection 
with settlement of dower wuich were going 
on in a different portion of the house to 


- which, according to the well-known custom 


of the class of people to which she be- 
longed, she could not‘have any access. 

All the probabilities of the case are in 
favour of the plaintif and’I em nol sur- 
prised that, contrary to the general prac- 
tice, she was constrained to take the usual 
course of bringing a suit in a Court of 
justice to claim her dower against the 
defendant who has grossly ill-treated her 
by denying to her even the status of his 
deceased brothers widow and by reviling 
the memory of her deceased husband. 
The law of dower outside Oudh, where 
there is special legislation empowering the 
Courts to curtail its amount in suitable 
cases, sometimes operates harshly in de- 
priving the other heirs of their shares. ‘At 
the same time in som3 cases it protects 
the widow from the cruel treatment which 
is sometimes meted out to her by the 
other heirs of the husband. A Court of 
justice has to administer the law as it 
stands, and if the Muhammadan public is 
dissatisied with that law, it’ is open to 
them “to have it altered by legislation. 
For the reasons given above, {£ would 
allow ‘this appeal, and modifying the decree 
of the Court below, decree the plusintiff’s 
suit for the full amount claimed. The 
case will go- back to the Court below for 
the passing of a preliminary decree under 
O. XX, rr. 13, Civil Procedure Code, and 
for further proceedings according to law. 
The plaintiff will gat her costs througaoui 
from the defendant. 

-Tek Ghand, J—I concur in the order 
proposed by my learned brother. I am 
wu complete agreement with him in the 
view which he has taken of the evidence 
produced by the parties in the case and 
ine findings which he has recorded on the 
questions of fact involved. L have no doubt 
that the kabinnama (Ex. P-1) contained 
a genuine and bona fide agreement for 
the payment of dower between the 
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lete Nawab Shujauddin and. the plain- 
tif and the mere fact that the amcunt 
mentioned was excessive or much be- 
yond the means of the husband either 
at the time of the marriage or when he 
died, does not affect the plaintiff's cleim. 
There is, however, a subsidiary point on 
which, with- the utmost respect, I feel 
bound to express my dissent. : My learned 
brother is of the opinion that s. 92, Evi- 
dence Act, is a bar tothe defendant pro- 
ducing evidence to show that the amount 
of dower entered in the kabinnama was 
fictitious end was not intended to be paid. 
That section lays down that, except under 
certain specified conditions, evidence of an 
oral agreement is not admissible to econ- 
iradict, very, add to, or subtract from, 
the termsof a written contract. In the 
present case however itis not for any of 
these purpcses that oral evidence was led 
at the trial. Here the defendant attempt- 
ed to prove that there was no reel agree- 
ment relating iothis metter et all, that 
ihe writing wes from the first a “mere 
_ Sham,” both parties undeistanding that 

the ¿mount specified was nominal, end that 
no effect wasto be given to it. 

In other words, it wes a paper trensac- 
tion, pure end simp ie, recorded only for 
the sake of show, end wes notto be acted 
upon. The distinction between the iwo 
classes of cases is well-recognised both in 
English Law as well as under the Indien 
Evidence. Act, and there are numerous 
decisions of the Couris in India and of the 
Judicial Committee of the Privy Council 
bearing cn the point. The leading Eng- 
lish, cese cn the subjectis Pym v. Camp- 
bell (8), where Erle, J., observed that: 


“The distinction in point of law is that evidence 
to vary the terms of an agreement in writing is 
not admissible, but evidence to show that there 
is not an agreement at all is admissible.” 


In the same case, Lord Campbell observed 


_ “No. addition to, or variation from the teims of 
a written contract can be made by jarol; butin 
this case the defence was that there never was 
any agreement entered into. Evidence to that effect 
wes admissible.” 

For cases under the Evidence Act, refer- 
ence may be made to Sahibzadi Begam v. 
Said-ul-Nissa Begam (7), Beni Madhab Das 
v. Sadasovck Koihary (9), al p. 441*. Abdil 
v. Arlin, 99 Ind. Cas. 512 (10), Ramdhani 


(€) (1856) 106 E R 632; 6 B&B 370;25 LI QB 
277; 4 W k 528; z Jur (n. s.) 641. 

(9) 32 C 437; 10 LJ 155;9 OW N 305 (F. B.. 
i go 95 Ind. Cas. 512; A I R 1926 Rang. 94; 5 Bur 
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Singh v. Kewal Mani Bibi (11), Baij- 
nath Singh v. Hajze Vally Mohammad 
Hajee Abta Q2) at p. 125*, Thiagaraja v. 
Vedathanni, 141 Ind. Cas. 456 (13) Ram 
Lal v. Daian Singh (14) and Abdul Ghafur 
Khan v. Abdul Kadir (15) ənd Ameer 
Ali 'and Woodroffe’s Law of Evidence, 
9h Edn., p. 638. 

The Privy Council decisicns, Balkishan 
Das v. Legge (6) and Feroz Shah v. Sohbai 
Khan (5), to: which my learned brother 
has referred, are distinguishable ənd, if I 
may say so with all respect, do not touch 
the question. In the firs: of these cases 
the quesiion was whether the transaction 
in dispute wasa morigage by conditional 
sale. as describcd inthe deed, admitted- 
ly executed by and binding on the parties, 
or whether it was a sale out and out, as 
was sought to be proved by one cfthem. 
Their Lordships held that oral evidence 
could not be produced to prove in contra- 
dicticn of the clear terms of the document 
that ib was a sale. Jn the second case the 
transacliion wis described in the deed to 
be possessory Mortegage, but an attempt 
wes mede to prove by oral evidence that 
it wes really intended to be a simple 
morigage, end their Lordships ruled: that - 
s. 92 wasa bar to the prcducticn of such 
evidence. In Baijnath Singh v. Hajee 
Vally Mohammad Hajee Abba (12), 
at p. 125*, Sir Lawrence Jenkins, after 
referiing to Balkishan Das vy. Legge (6), 
brought out the distinction very cleariy. He 
observed that: ; 

“As between the parties to an agreement oral 
evidence of intention was not admissible for the 


purpose, either of construing deeds or proving the 
intention of the parties... ...” 

But 

“Section 92 does not fetter the Court’s power to 
arrive atthe true meaning and effect ofa tran- 
saction in the light of all the surrounding cir. 
cumstances.” | 

Their Lordships held evidence of such 
“surrounding circumstances” admissible, 
and afier examining it, recorded their 
finding on the true nature and import of 
the transaction. The question has been 
discussed at great length by the Madras 
High Court in Thiagaraja v. Vedathanni 

(11) A I R1926 Pat. 156; 90 Ind. Cas. 929; 7 P IT 
145; (1926) Pat. 29. 

(19) 3 R 106; 66 Ind. Cas.332; A IR1995 PO 75. 
48M L J 339;20 WN 2/9: 27 Bom LR 787; 3° Pat 
L R 227; L R.6 (A) P C57; 300 W N 242 (PO. 

(13) 141 Ind. Cas. 456; A I R 1933 Mad. 48: 63 M L 
J 707; 36-L W 817; Ind. Rul. (1933) Mad 137, 

(14) A I R 1933 Loh. 222; 145 Ind. Cus, 689: 6 R L 


(15) 72 P R 1901;114 P L R 1901. 
*Pege Of 3 R—[Ed, : 


’ 
ani 4 -w g ai 
`~ 


e] 


1936 
141 Ind. Cas. 455 (13) (458* et s2q) and by 
the Oudh Chief Court in Muhammad Azim 
v. Muhammad Saadat Ali, 136 Ind. Cas. 642 
(16), at p. 691-47, endin both these cases, 
after a Teviewof the authorities it his been 
held that s. 92 operates as a bar only 
when oral evidence is sought to be led 
to vary or modify the terms of an agree- 
ment, but that oral evidence is admissible 
to prove that the agreement in writing 
was nos ən agreement at all but was 
only a sham and was not intended to be 
operative. Ths only Indian case, of which 
Iam, aware, in which a contrary view has 
been expressed is Lachman Das v. Ram 
Prasad (17) where Ashworth, J., adversely 
criticised the dictum of Ameer Ali and 
Woodroffe, JJ., at p. 638 of their book, re- 
ferred toabove. The remark was, however, 
obiter endthe judgment of the other mem- 
ber of the Bench, Mukerji, J., is silent on 
the point. Ashworth, J's. observations have 
been examined at length and dissented 
from (and if Im.y say so, rightly) in the 
Madras and Oudh cases cited above. I 
am therefore of opinion that notwithstand- 
ing the recitals in Ex. P-1, evidence wis 
admissible to prove that no binding and 
operative agreement had been entered into 
at all between the parties to pay end re- 
ceive the amount of dower mentioned 
therein. As already stated, however, I agree 
with my learned brother thatthe evidence 
produced by the defendant on this point 
was. worthless, and that the plea has not 
been established [in fact. ; 

N. Appeal allowed. 
= 136 Ind. Cas. 642; AIR 193) Oudh 177; 80 W 


(17) 49 A 680; 100 Ind. Cas. 1029: AI R 1997 All 
499; 25 A L J 349. 
| “Page of 141 Ind. Vas — #'d,} 
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ALLAHABAD HIGH COURT 
Criminal Reference No. 788 of 1935 
December 3, 1935 
Â LLSOP, J. 

ANANT SINGH AND OTHERS — 

APPLICANTS i 


VETSUS 
oe EMPEROR—Oppositg Party 
. Criminal trial—Revision—Right of appeal depends 
on nature of sentence—Magitrate not acting in such 
way as to call for interference in unappealable sen- 
tence—Revision. 

It is the nature of the sentence which does or does 
not give aright of appeal and it is hardly open to the 
accused nean to aby that rad should have been 
given a nigher sentence so that” they mi 
right of appeal. a äi es 
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The acsusad persons had gone to the houss ofon; 
S and had tried to take away by force his wife, The 
only witness whe said that any of tha accused per- 
sons committed house trespass by entering her hut was 
the woman hers2lf. The Magistrate contented him- 
self with framing a charge of an offence of rioting 
under s. 147, Penal Code, and not under s. 492. Hs 
sentenced the accused tu a fine of Rs. 30 only: 

Held, that the Magistrate did not act in such a way 
that the Hign Court should interfere in unappealabl> 
sentence. ‘l'ha accused were treated with leriency and 
therefore the High Couri should not interferə in its 
extraordinary jurisdiction in revision. 


Mr. Basudeva Mukherji, for the Applic- 
ants. 

The Assistant Government Advocate, for 
the Crown. 


Order.—This is a reference by the learned 
Sessions Judge of Cawnpore that an order 
sentencing certain accused persons to a fine 
of Rs. 30 each should be set aside in re- 
vision. The case was that the accused 

ersons hed gone to the house of one Sagar 
and had tried to take away by forca his 
wife Musammai Rahiman. There were two 
ats of accused persons, namely, Madari and 
two other mahoutis of one part and six 
Taakurs of the other part. Madari’s de- 
fence- wes that the woman whose real name 
was Musamma! Mariam was his wife and 
that she was living with Sagar. He said 
further that there had been a panchayat 
whici had decided that the woman should 
return to him. The Thakurs said that 
they had been implicated on account of en- 
mity with Ram Lal, Sita Ram and the Sub- 
Inspector in charge of the Police Station. 
They maintained that they had nothing 
whatsoever to do with the Mahouts and that 
there was no reason why they should help 
Madari to take this woman away. Madari 
was arrested on the spot. There can be 
no doubt that some attempts were made to 
take away the woman. The reason why the 
learned Sessions Judge has recommended 
that this Court should interfere in revision 
in a case which turned really on questions of 
fact is that theMagistrate, if he believed 
the prosecution evidence, should have 
framed a charge under s. 452, Penal Code, 
in which case he would by law have been 
compelled to passa sentence of imprison- 
ment which would give the accused persons 
a right of appeal. Ihave gone through the 
evidence and it appears tha the only witness 
who says that any of the accused persons 
committed house trespass by entering her 
hut isthe woman herself. The other wit- 
nesses arrived when the alarm was given 
and they saw the accused persons taking 
the woman away. The Magistrate contented 


30s 
himself with framing a charge of an 
Offence of-rioting under s. 147, Penal Ocde. 
It certainly does not appear to me that he 
acted in such a way that this Court should 
interfere with en unappealeble sentence. 
“Jt is the nature of the sentence which does 
or does not give a right of appeal and it 
seems to me that itis hardly open to the 


accused persons to say that they should have > 


been given a higher sentence so that they 
might have aright of appeal. They thave 
been treated with leniency and, therefore, 
this. Court should not interfere in ils ex- 
tracrdinary jurisdiction in revision. It is 
certainly a fact that the appellants were 
guilty. The Magistrate found that they 
were and his decision is final. I see no 
reason at all to interfere and I reject the re- 
ference. The papers may be returned. 
D. n a Reference rejected. 


ed 


LAHORE HIGH COURT 
Criminal Revision Petition No. 1015 of 1935 
October 10, 1935 
COLDSTREAM; J. oo 
CHAMAN LAL AND. .aANoTHER—ACCUSED 
PETITIONERS 
Wu Versus 
EMPEROR—Opposite PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 202, 
203—Order dismissing complaint under s. 203— 
Whether bar to fresh complaint — Dismissal after 
inquiry under s. 202—Fresh complaint on same jacts, 
if can be entertained. 

Although a previous order dismissing a complaint 
under s. 208, Criminal Procedure Code, isnot a bar 
to the institution of afresh complaint, itis only in 
exceptionel circuinstances that the second complaint 
should be entertained on the same facts, for instance, 
where the order of dismissal was manifestly perverse 
or Foolish or based upon an incomplete record. Where 
the previcus ccmplaint was dismissed after due 
inquiry, afresh ecmplaint based cn the same facts 
should not be entertained. 


©. R. from an order of the Sessions Judge, 
Shahpur, dated July 1, 1935. 

Mr. kam Lat Anand, Il, for Mr. J.-L. 
Kapur, for the Petitioners. 

-Mr. Basanti Kishen for tke Government 
Advocate for the Crown. 

Order.—Two brothers, Mehram ard 
Mowaz cf Bhera,; mcrigaged a house by 
registered deed executed on September 2b, 
1924, in favour ofcne Rum Jowaya. he 
mortgage wis with possessicn. Ram Jowaya, 
died and wes succeeded by Ralla Rem, who 
is said to be insane. In December 1930 
Mahram tcck the hcuse on lease from Ralla 
Ram. He made default in payment of rent 

and Ralla Ram obtained en ejecimẹnt decree 
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against him on November 16, 1931. In 
execution of that decree Munshi Rain, a pro- 
cess-server, with Chaman Lal and Basant 
Ram, nephews of Ralla Ram, went to the 
house to take possession of if on June 6, 
1934. On June 9, 1934, Mowaz instituted a 
complaint in a Magistrate's Court in Sar- 
godha accusing the process-server, Chamen 
Lal end Basant Ram of criminal trespsss. 
The case was sent fcr enquiry under s. 202 
to the Tahsildar, who after recording the 
statements of four witnesses, reported that 
the case wes false end had been made only 
for the purpose of evading delivery of ihe 
house to the mortgagee. Upon this’ report 
the Magistrate dismissed the complaint on 
August 9, 1934. In November 1934, three 
months later, Mowaz submitted a similar 
complaint to another Magistrate in Sargodha 
accusing the process-Server, Chaman Lal 
and Basant Ram of criminal trespass on the 
same facts which had been alleged in the 
previous complaint. He made no mention 
of the previous complaint. The Magistrate ` 
recorded the évidence of the four witnesses 
whose statements had been taken by the 
Tahsildar and framed a charge against 


' Chaman Lal and Basant Ram. 


Chaman Laland Basant Ram applied to 
the Sessions Judge for a recommendation to 
this Court for revision of the order. The 
learned Sessions Judge, while recording in 
his judgment that he was inclined to think 


‘that the Magistrate would have been well 


advised in dismissing the complaint and 
refusing to entertain it, nevertheless refused 
to interfere, mainly, it seems; because he 
thought the application was belated. 
Chaman Lal end Besant Ram have ‘now 
come to this Court on revision and ask for 
the prcceedings in the Magistrate’s. Court 
to be quashed. As hes been pointed out on 
meny cccesions by this Court, though a 
preyious order dismissing a complaint under 
s. 203 is not a bər to the institution of a 
fresh complaint, it is only in exceptional 
circumstances that the second complaint 
should be enterlained on the same facts, for 
instance where the order of dismissal was 
manifestly perverse or foolish or besed upon 
en incomplete record. There are no such 
exceptional circumstances in the present 
case. On the contrary it is clear that the 
order dismissing the ccmplaint cn August 
9, 1934, wes passed in view of the report 
based upcn the whole evidence produced by 
ihe complainent. It is also manifest that 
the Tehsilday’s recommendaticn was well 
grounded and wes certainly not perverse 
and foolish. -I accordingly accept this peti: 
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tion, and quashing the proceedings taken by 
the Megistrate dismiss the complaint of 
Mowaz against Chamen Lal and Bas2nt 
Ram. 

N Petition ace2p.ed. 


ALLAHABAD-HIGH COURT 
Criminal Reference No. 735 of 1935 
; November 25, 1935 
R NIAMAT ULLAH, J. 
GANGADHAR MARWARI—APPLICANT 
: | ver. Sus 
_ BEMPEROR—-Opposite Party 

Criminal Procedure Code (Act V of 1898), ss. 137, 
139-A (2)—-Proceedings under Chap. X—Obstruction 
to public way alleged and denied—Procedure to be 
followed. 

Under s, 139-A (2), Criminal Procedure Code, which 
was added by the Amending Act XVIII of 1923, pro- 
ceedings under Chap.’X, Criminal Procedure Code, 
are to be taken in two distinct stages. Where 
obstruction tothe use by the public of any way, is 
allegéd and denied, the question to be decided at the 
threshold of the case is whether the denial of the 
existence of the public right claimed is well founded. 
It is generally desirable that the Magistrate should 
record a definite finding in terms of- s. 139-A (2), 
though ifthe record otherwise indicates that he did 
find thatthe denialof the public right was well 
foundéd, the requirements of s. 139-A (2) would be 
made out. It is obvious that the Court and the 
parties should distinctly understand when the case 
enters on the second stage of the proceedings provid- 
ed ‘by s. 187, Criminal Procedure Code, so that the 
evidence not of the preliminary character contem- 
plated by s. 139-4 (2), but such as is contemplated by 
s, 187, be produced. 

Mr. K. N. Gupta, for the Applicant. 

Mr. A. P. Pandey, for the Opposite 
Party. : 

The Assistant Government Advocate, for 
the Crown. 

Orde r.—This is a reference by the learned 
Sessions Judge, Ghazipur, recommending 
that an order passed by a Magistrate, first 
class, of that District, under ss. 133-137, Cri- 
minal Procedure Code, be set aside. It ap- 
pears that the District Board complained 
that’ Gangadhar had encroached upon a 
certain’ public way’ and thus obstructed 


the use of that way by the public. A re: 


port was called for from the 
Qariungo, who stated that there had been 
no encroachment. The Magistrate there- 
upon proceeded to hold an enquiry purport- 
Ing to be one under s. 133, Criminal Prc- 
cedure Code. The case dragged on from 
August 22, 1934, to June 13, 1935, when it 
was finally decided against Gangadhar, who 
was directed to remove the construction 
made by him on the land alleged to be part 
of the public way. Gangadhar moved the 


GANGADSAR MARWARI V. EMPEROR? (ALL) 


N 


309 


Sessions Judge in revision end contended 
that the procedure laid down by s. 139-A (2), 
Criminal Procedure Code, héd not been 
followed. This contention was accepted by 
the learned Sessions Judge, who has aceord- 
ingly made areference to this Court re- 
commending that the Magistrate's final order 
be set aside and proceedings be taken afresh 
in accordance with law. 

The Magistrate has submitted a lengthy 
explanation justifying the procedure ad- 
opted by him. I have examined the pro- 
ceedings and am of opinion that the re- 
quirements of s. 139-A (2) cannot be con- 
sidered to have been complied with. After 
the receipt of the Qanungo’s report, there is 
a series of dates of hearing on some of which 
evidence was produced by one party or the 
other. On the last of such dates the final 
order was passed. Under s..139-A (2) which 
was added by the Amending Act XVIII of 
1923, proceedings under Chap. X, Criminal 
Procédure Code, are to be taken in two dis- 
tinct stages. Where obstruction to the use 
by the public of any way, as in the present 
case, is alleged and denied, the question to 
be decided at the threshold of the case is 
whether the denial of the existence of the 
public right claimed is well founded. In the 
present case, the learned Magistrate seems 
to maintain in his explanation that Ganga- 
dhar did not deny the “publie character of 
the lene.” I find that the controversy from 
the very start has been as to whether the 
land on which Gangadhar made certain con- 
structions is part of the public way, as is 
alleged by the District Board, or itis his 
private property, as is alleged by Gangadhar. 
Before the Magistrate could proceed under 
s. 137, Criminal Procedure Code, he should 
have found whether Gangadhar's allegation 
was prima facis right. It is generally desir- 
able that the Magistrate should record a 
definite finding in terms of s. 139-A (2), 
through if the record otherwiss indicates 
that he did find that the denial of the public 
right was well founded, the requirements of 
s. 139-4 (2) would be made out. In this 
case the entire proceedings were taken at 
one'stretch, and the parties could not: pos- 
sibly understand where the enquiry under 
g, 139-A (2) terminated and that under s. 137. 
Criminal Procedure Code, began. It is 
obvious that the Court and ihe parties 
should distinctly understand when the case 
enters on the second stage of the proceed- 
ings provided by s. 137, Criminal Proceduie 
Code, so that the evidence not of the pre- 
liminary character contemplated by s. 139-A — 
(2), but such as is contemplated by s. 13%, 
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be produced. I donot think that in the 
present case it can be said that on any 
particular date the Court found that there 
was no reliable evidence in support of 
Gangedhar’s denial and that proceedings 
unders. 137, Criminal Procedure Ccde, could 
commence thereafter. In these circum- 
stances, the proper order to passis to set 
eSide the order of the Magistrate and to 
direct him to proceed according to law. It 
15 ordered accordingly. ` 

Tt is to be regretted that a case of such tri- 
fling importance should have occupied so 
much of public time in the past and is now 
to: have a fresh lease of life; but in the ‘cir- 
cumstances there is no other alternative but 
that indicated above. 3 

D. . Order set aside. 
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MADRAS HIGH COURT 
S . Full Bench 
Civil Revision Petition No. 780 of 1933 
November 25, 1935. 
PANDRANG Row, WADSWORTH AND 
_ _VENKATARAMANA Rao, JJ. 
ADHIKARI VENKU NAIDU—DEFENDANT— 
ers PETITIONER 
: LETSUS 
MAHADEV SANYASI AND otazrs— 

PLAINTIFFS AND OTHERS—DEFENDANTS-— 

Bien dats S 

sivi roceaure Lode (Act V of 1908), s. 115— 
Government of Indiu Act, 1915, (5 & 6 Geo. yon by 
8. 107—A gency Rules, r. 46— Power of High Court to 
revise orders of Agency District Munsifs. 

There is.no inconsisterc7 between the Agency 
Rules and the provisions 1elaling to the power cf 
superintendence of the High Court contained in 
s. 107 of Government of India Act and el. 16 of 
the Letters Patent and the High Court has undoubted 


jurisdiction to entert: in a revisicn petition a gainst en 
order of an Agency District Mungit 


JR. P. unders. 115 cf V of 1908 and 
s. 107 of the Government of Indie re 
praying the High Court to revise the dec. 
ree of the Court of. the Agency District 
as of Rayagada, in O.S. No. 62 of 
l Mr. Kasiuri Seshagiri Rao, for the Peti- 
tioner. 
Mr. N. Jagannadha Das, for the Respon- 
dents. 


Judgment.—This isa petition to revise 
the decree.of the Agency District Munsif 
of Rayagada dated December 31, 1932, in 
O. S. No. 62 of 1931, « suit for settlement of 
partnership accounts between the plaintiffs 
and the defendants and for recovery of the 
amount due to the’ plaintiffs. During the 
pendency of the suit both parties agreed 
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to refer the suit to arbitration under Rule. 
46 of the Agency Rules. The panchayat 
that was constituted passed an award fora 
certain amount in favour of the plaintiffs. 
The defendants filed certain objections to 
this decision but the objections were over- 
ruled and a decree was passed in terms of 
that decision. 

A preliminary point is raised by theres- 
pondents in thisrevision petition to the 
effect that this Court has no jurisdiction to 
entertain the revision petition. This objec- 
tion is apparently based on the ground 
thetthe Agency Rules themselves contem- 
plate Yevision petitions being entertained 
by the Agent, any further revision pe- 
titions being entertained by the Govern- 
ment whomay refer them, if necessary, to 
the High Court. It is contended that these 
provisions in the Agency rules are 
inconsistent with the power conferred 
onthe High Court by s. 107 of the Gov- 
ernment of India Act and cl. - 16 of the 
Letters Patent. We are, however, unable 
to see any inconsistency between the 
Agency Rules end the provisions relating 
to the power of superintendence posses- 
sed by the High Court. Section 107 of the 
Government of India Act and cl. 16 of the 
Letters Patent are very clear on the question 
of jurisdiction. The firs: provides that 
wherever there is appellate jurisdiction, the 
High Court shall have powers of superin- 
tendence and the second provides that the 
High Court shall be a Court of Appeal 
frem all Civil Couris ia the Presidency. 
The Agency District Munsit’s Court of 
Rayegeda isa Civil Court and it is also 
the appellate jurisdiction of 
the High Court. On these grounds the 
jurisdiction of the High Court is undoubted 
and we have no hesitation in dismissing 
the preliminary objection of the respon- 
denis. 

On the merits, however, we see no reason 
to interfere in revision. The decree was one 
passed in accordance with ihe decision of 
the arbitrators and ihere is no reason to 
suppose that the decision was unjust or 
inconclusive. . 


The petition is accordingly dismissed 
with costs. 7 E 
a Na Petition dismissed. 
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_ ALLAHABAD HIGH COURT 
“Second Civil Appeal No. 6 of 1933 
October 23, 1935 
JOLLISTER AND Baspat, JJ. 
WALI MOHAMMAD AND OTAERS— 
APPELLANTS 
VETSUS 


HIGAN LAL—Opposits Party l 
Provincial Insolvency Aet (V of 1920), s 75— 
Civil Procedure Code (Act V of 1908), s. 115— 
Cases under Provincial Insolvency Act— High 


Court, when can act under Civil Procedure Code—- 


Appeals and revision—Action under Civil Procedure 
Code, if can be taken—Interlocutory order, whether 
decision —Order tmpleading legal representatives of 
deceased debtor — Appeal against such order— 
Revision, maintainability of. 

In insolvency cases the High Court has power to 
act under the Code of Civil Procedure only subject 
to- the provisions of Provincial Insolvency Act. 
Where therefore the 
provides for appeals and revisions in a particular 
manner any action taken under the Code of Oivil 
Procedure will not be subject tothe provisions of 
the Insolvency Act but will be in contravention of 
those provisions. The Provincial Insolyeney Act is 
a special law and in the absence of any specific 
provision to the contrary the Code of Civil Procedure 
cannot limit or otherwise affect the provisions ofthe 
Insolvency Act. The word “decision” hus an element 
of finality so far as a particular Court is concerned 
and an interlocutory order of a Court cannot be said 
to be a decision of that Court. 

Where in an appeal the District Court passes an 
order impleading the legal representatives of the d2- 
ceassd debtor, it dces not arrive at a decision but only 
passes an interlocutory order and consequently no 
second appeal lies. The High Court cannot also 
interfere in revision with the order for the same 
reason. Abdul Razah v. Basir-ud-Din Ahmad (1), 
Nagindas Bhukhandas v. Ghelabhat Gulabdas (2), 
distinguished. Gangadhar v. Shridhar (3), re‘ied on. 

S.C. A. from an order of the District 
Judge, Saharanpur, dated February 25, 


1933. 
Mr. Shiva Prasad Sinha, for the Appel- 
ants. l 

Mr. G. S. Paihak, for the Opposite Party. 


Bajpai, J.—The facts of this case might 
be briefly. stated. One Lala Higan Lal a 
creditor applied for the adjudication of 
Wazir Ali es an insolvent in the Court of 
the Subordinate Judge of Saharanpur who 
had insolyency jurisdiction. The applica- 
tion of the creditor was dismissed. He 


filed an appeal in the Court of the Dis-- 


trict Judge and during the pendency of 
the appeal, Wazir Ali died. An application 
was made by the creditor for bringing the 
heirs of Wazir Ali on the record and the 
learned District Judge observed that s. 17, 
Provincial Insolvency Act, applied and that 
the appeal would not abate. He directed 
that the case would proceed against the legal 
representatives of the deceased respondent. 
A second appeal has been preferred against 
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this order by the legal representatives 
of Wazir Ali. A preliminary objection has 
been taken on behalf of the respondent 
that no second appeal lies and when it 
was pointed out that the High Court hes 
very extensive powers in revision, 1b was 
submitted that a revision also did not lie. 
In order to consider the merits of the pre- 
liminary objection, we have got to inter- 
pret s. 75, Provincial Insolvency Act. 
Clause 1 provides that, the debtor, eny cre- 
ditor, the Receiver or any other person ag-. 
grieved by a decision come toor an order 
made in the exercise of insolvency juris- 
diction by a Court subordinate to a Dis- 
trict Court may appeal to the District 
Court, and the order of the District Court 
upon such appeal shell be final. It is said 


that the policy of the legislature is that 


an order of the District Court upon the 
appeal would be final, and under the second 
proviso an appeal can be preferred only 
against the decision of the District Court. 

There is a (clear distinction between a 
decision and an order as is apparent from 
a reading of sub-cl. (1). So far as the ap- 
peal is concerned, the contention is that 
the District Court in the present case has 
not arrived at any decision but has only 
passed an interlocutory order impleading 
the legal representatives of the deceased 
respondent end, therefore, no second appeal 
lies. Weare of the cpinion, that there is 
considerable force in this contention and 
it is not possible for us fo entertain the 
present proceedings as anappeal. 


It was then submitted by learned Coun- 
sel for the appellants that we should inter- 
fere with the order of the Court below in 
our revisional jurisdiction. The first pro- 
viso to s. 75, cl. (|), says that the High 
Court, for the purpose of satisfying 
itself that an order made in any appeal 
decided by the District Court was accord- 
ing to law, may call for the case and pass 
such order with respect thereto as it thinks 
fit. Before we can call for the case and 
pass appropriate orders we must be satis- 
tied that the order complained of is an order 
inade by the Court below in any appeal 
decided by it. The.objection of Counsel 
for the respondent is that the appeal has 
not so far been decided by the District 
Court, and as such, it isnot possible for 
us to interfere with the order of the Court 
below. Here again the objection of the 
respondent seems to be well-founded. On 


- behalf of the appellants reliance was plac- 


ed on the case of Abdul Razah v. Basir- 
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uddin Ahmad (1). Their Lordships there 
observed ihat where an appeal has been 
preferred against en order refusing the 
appellant's application to be declared an 
insoivent, the High Court has power in 
the exercisé of its inherent jurisdiction as 
a Court of Appeal to make an ad interim 
order for the protection of the eppellent 
and for the appointment of a Receiver of 


his assets during the pendency of the- 


appeal. We think that this case hes no 
application iridsmuch as there is no -qtes- 
tion here of the inherent power of the 
High Court to pass suitable orders in any 
miscellanedus proceeding that might come 
before the High - Court in connection 
with the appéel pending before it. 
The next case that was brought to 
our notice was the case of Nagin- 
das Bhukhandas v. Ghelabhai Gulab- 
das, 56 Ind. Oas. 449 (2).. The learned Judgés 
of the Bombay High Court held that on an 
appéal from'a sentence of imprisonmént 
under s. 43, Provincial Insolvency Act, the 
High Court, has power under O. XLI, 
r. 5; Civil Procedure Code, read with ¢]. (2), 
s. 47; Provincial Insolvency Act, to sus- 
pend the sentence until the appeal is 


disposed of. Heire also there was an ap: 


peal pending in the High Court and an 
application was made for the suspension 
of a sentence passed by the Court below 
and it was held thatthe provisions of the 
Civil Procedure Code might be invoked in 
order to afford protection. The case which 
is really in point isthe case of Gangadhar 
v. Shridhar, 61 Ind. Cas. 589 (3). The learn- 
ed Additional Judicial Commissioner of Nag- 
pur observed as follows : . 

“The Provincial Insolvency Act, V of 1920, was 
in force when the present application was madé 
and I must consider that the application was made 
under the first proviso tos, 75 (1) of the:Act. But 
tne order of the District Court does not dispose 
of the appeal and consequently that- proviso to 
s. 75 (1) has no application. But as no order has 
been passed by the District Coiirt upon. the ap- 
peal the provision in s. 75(1) that such an order 
would be final has likewise no application. The 
‘ powers givén to High Courts by s. 5 (2) of Act V 
of 1920 are subject to the provisions of that Act, 
but there is no provision which states that an in- 
terlocutory order is final. The High Court has 
power to set aside an interlocutory order passed 
in a civil suit. It has, theréfore, power to set 
aside the order which I am asked to revise,” 

We agree’ that-in terms théré is nothing 
ins. 75, el.(1), which would make thë order 
complained of final becatisé- it is not an 
order: passed upon an-eppeal, but at the 


(1) 14 CW N 586; 6 Ind. Cas. 95,110 LJ 435. 

(2) 56 Ind. Cas. 449; A IR 1920 Bom. 58; 44 B 673; 
£2Bom LR. °° 2 2. 

(3) 61 Ind. Cas, 589; AIR 1921, Nag. 159, 
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same time we with respect differ from the 
view of the Nagpur Court that we could 
interfere with the present order under the 
Code of Civil Procedure. The provision 
on which reliance is placed is contained 
in s. 5, Provincial Insolvency Act. The 
section says that subject to the provisions 
of this Act High Courts and District Courts, 
in regard to proceedings under this Act 
in Courts subordinate to them, shall have 
the same powers end shall follow the 
same prccedure as they respectively have 
and follow in regard to civil suits. I[tis 
said that we could interfere with the order 
of the Court below under s. 115, Civil 
Procedure Code: The answer to that is 
that the High Court has piwer fo act under ~ 
the Code of Civil Procedure only subject 
to the provisions of this Act. Where, thére- 
fore, the Insolvency Act specifically pro- 
vides for appeals and revisions-in a parti- 
cular manier any action teken by us under: 
the Ccde of Civil Procedure will not be 
subject to the provisions of the Insolvency 
Act but will be in contravention of those 
provisions. Reference was meade by learn- 
ed Coùnsél for thé respondent tos. 4; 
Civil Procedure Code, which says that in 
the absence of any specific provision to the 
contrary, nothing in this Code shall be 
deemed to limit or otherwise effect any 
special or local law now in force or any 
special jurisdiction or power conferred, or 
any special form of procedure prescribed, 
hy or under any other law for the time 
being in force: The Provincial Insolvency 
Act is a special law, end in the absence 
of eny specific provision to the contrary, ~ 
the Code of Civil Procedure cannot limit 
or otherwise affect the provisions of the 


Insolvency Act. We are, thereforé, of the 


opinion; that it-is not possible to inter- 
fere with the order of the Ccurt below 
under any provision of thé Code of Civil 
Procedure when a distinct prccedure is 
prescribed: in the Provincial Insolvency 
Act. 


At one stage ‘it was argued on behalf of 
the sprelént that the order of the Court . 
below could be interfered with in appeal: . 
inasrouch as the order is a decision of- 
ihe. District ‘Court. We cannot agree with 
this contention beceuse s distinction has 
been drawn by. the Act between 4 decision 
‘end an order. The word “decision” has an 
element of finality so far a particular Court .. 
is concerned and an interlocutory order: 


cof a Court cannot: be said'to be a deci- 


sion of that Court. For the reasons given 
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above,-we sustain the preliminary objec- 
tion and dismiss this 4ppeal with costs. 
D. Order accordingly. 
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.LAHORE HIGH COURT | 
Criminal Appeal No; 273 of 1935 
May 20, 1935 
—  Skpmp, J. 
MOHAMMAD SHAFI—Convict— 
APPELLANT 
_ versus 
EMPHKROR—Opposits PARTY 
Penal Code (Act XLV of 1860), ss. 460, 366, 149— 
Conviction under —Very long term of sentence —No 
harm done to girl—Held long sentence uncalled 


for—Criminal 'l'rial —Sentence—Motor lorfy driver ' 


not participating in . crime at initial stages — 
Circumstances compelling him to continue— Sentence 
reduced to six months. 

The accused were convicted under ss. 460 and 366 
read with s. 149, Penal Code and sentenced to 
various very long terms of imprisonment except for 
thé giievous injury to one of the inmates of the 
house,no great harm was done and the girl wes 
rescued: 

Héld, that the casedid not call for very heavy 
sentences and that they should ba reduced. 

A motor lotry was hired for the purpose of 
abducting a girl, through a contractor, The driver 
was ignorant of the purpose. He did not take any 
part in the crime in its initial stages but became 
particeps ‘criminis after the girl, who Kad been 
screaming and was naked, had been brought to the 
lorry. He, however, continued to do his part of the 


work. 

Held, that still he was in a difficult position and 
may have felt bound to carry on and consequently 
the sentence in his case should be reduced to six 
months’ rigorous imprisonment, 

Cr. A. from an order of the Magisirate, 
First Class, Sialkot, dated February 9, 
1935. 

Mr. R. L. 
lants l 

Mr. Nazir Hussain, for the Crown. . 


Judgment —Ihe appellanis have been 
cohvicted under ss. 460 and 366 read with 
s. 149, Indian Penal Code, and sentenced to 
various long terms of imprisonment. They 
heave appeeled as follows: Karter-Singn 
and Ujagar Singh through Sardar Jowahir 
Singh ; Gopal through Mr. Sachdev ; Sohan 
Singh and Diwan Singh through Mr. J. G. 
Sethi ; Rehim Bakhsh through Mr. Bashir 
Ahmad; Maéhommed Shat througa Mr. Ram 
Lal Anand, If; and the other three appellants, 
Labh Singh, Allah Ditta and Piara Singh, 
through the Superintendent of Jail. The 
Crown has been represented by Chaudhri 
Nazir Hussain. The case for the prtosecu- 
tion is that the principal appellant Kartar 
Singh had made overtures for the hajid of 
Musammat Budhan, the abducted girl; to 


Anand II , for the Appel- 
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her father Kesar Singh, lambardar of 
Badiena in the Sialkot District. These over- 
tures were rejected although Kartar Singh 
and his relations including his uncle Diwan 
Singh pressed the suit. On the night De- 
tween October 19 and 20, a party of men 
suddenly appeared in the house of Kesar 
Singh, which is on thé outskirts of the 
village, overpowered thé inmates and carried 
off Musammat Budhan by force from her 
mother’s bed in which--she had taken refuge. 
Her father Kesar Singh was knocked sen- 
seless by a blow on the head witha chhavi. 
Other persons in the houss received minor 
injuries. The girl wes dragged of naked 


-and serdaming’ to à waiting motor lorry 


where she was given’ some clothes. The lorry 
then drove off at cotisiderable speed towards 
Kartar Singh's village Trigri in the Gujran- 
wala District, which is about 25 miles away. 
But it so happened that where the roed 
crossed the canal bridge a Daska, its way 
was blocked by another motor lorry. This 
motor lorrý was conveying a‘ party of police 
and notables, which had effected a raid 
and search for stolen property and was re- 
turning home. The abductors’ lorry had to 
stop: The girl Seeing Policemen in uniform 
called out and the Police party rescued her 
and captured most of the paopte in the lorry. 
According to the prosecution two or three 
escaped. 


This is the case for the prosecution. I 
have not the slightest doubt that in its main 
outlines it is true and that all the people 
captured on the spot were rightly convicted. 
Sohan Singh and Diwan Singh were not so 
captured and were not mentioned in the 
memorandum which the Sub-Inspector in 
cherge of the party prepared at the spot. 
They are nemed in the tirst information re- 
port lodged by Musammat Jessi, mother of 
they girl, at their Local Police Station. Al- 
though they were well-known to the inmates 
of thé house, nothing specific is assigned to 
them beyond beating Kasar Singh. Sohan 
Singh is the brother of Kartar Singh, Diwan 
Singh is his uncle, aiid the probability is 
that they were implicated on a suspicion that 
were privy tothe plot; but that is not proof 
that they were actually concerned in the ab- 
duction. I accept their appeals and acquit 
them. On behalf of Ujagar Singh it was urged 
that he was a chance passenger in the lorry. 
He was unfortunate:y found in possession 
of an unlicensed pistol. It was also urged 
that Gopal was one of the by-standers and 
arrested under mistaken identity, and a 
similar allegation was made about Rahim 
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Bakhsh. Rahim Bakhsh, however, 

to Kartar Singh’s village. l 
“In my opinion, except Sohan Singh end 
Diwan Singh, the appellants were rightly 
convicted; but the sentences are much too 
severe. Kartar Singh is a man who might have 
married Musammat Budhan. Her age is 
given as 18, his age as 30; he is said to be 
nnmarrjied and he is a distant connection by 
marriage of Kesar Singh. Musammat Budhan 
was asked in cross-examination whether he 
hed not given Rs. 200 to her father for þe- 
trothal: but this was denied and there is 
no evidence either as to betrothal or as to 
the money paid. There is nothing at all to 
support ə» discreditable written statement, 
which Kartar Singh put in, to the effect that 
he was on intimate terms with the girl who 
had sent for him to take her away. Never- 
theless, except for the grievous injury to 
Kesar Singh, no great harm was done and 
the girl was rescued. The Magistrate sen- 
tenced Kartar Singh to a total of ten years’ 
rigorous imprisonment, those who went in 
the house to seven yers’ rigorous imprison- 
ment and these who stayed outside to guard 
against surprise to {hree years’ rigorous 
imprisonment.. I think these sentences are 
too ‘severe, and reduce them as follows: 
Kartar Singh, the principal appellant, to 
two years’ rigorous imprisonment; Labh 
Singh, his uncle, who went inside, io eigh- 
teen months’ rigorous imprisonment, the 
others, except Mohammad Shafi, the lorry 
driver, to one year’s rigorous imprisonment. 
The case of Mohammad Shafi is different. He 
stayed with the lorry and took no active 
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part in the earlier stages of the abduction. 


There is evidence that the lorry was hired 
through a contractor by Kartar Singh and 
that the owner of the lorry ordered Shefi to 
take it. It is quite probable that before 
the lorry started on its Journey; he did net 
know for what purpose it was required. 
But. when it halted at dead of night at the 
village, of Badiena, still more when a naked 
sereaming girl was dragged to the lorry, 
he became pariiceps criminis. Still he was 
in a difficult position and may have felt 


bound to carry on. Ireduce the sentence. 


in his: case to six months’ rigorous im- 


prisonment. 
N. , Seniences reduced. 
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ALLAHABAD HIGH COURT 
Criminal Revision No. 824 of 1935 
December 4, 1935 
ALLSOP, J. 
MOTI LAL—APPLICANT 
ve TSUS 
EMPEROR—Opposite PARTY. 

Penal Code (Act XLV of 1860), s. 209— Fraud, dis- 
honesty, intent to injure orannoy must be decided 
like question of fact on evidence. 

The question of fraud or dishonesty or intent to 
injure or annoy must be decided like any other ques- 
bion of fact, on the evidence. 

Cr. Rev. from the order of the Sessions 
Judge Mutira, dated October 10, 1930. 

Mr. Panne Lal, for the Appheant. 

The Assistant Government Advocate, for. 


the Crown. 


Order.—The applicant Moti Lal is theten- 
ont of a zamindar called Basdeo. The latter- 
distrained Moti Lal's crop and Moti Lal 
instituted a suit for illegal distraint. In 
that suit he velued the crop for purposes 
of court-fees at Rs. 40-3-8. The suit was 
contested but it was decreed and Basdeo’s 
appeal was dismissed. The applicant even- 
tually had a decree against Besdeo for 
Re. 18-10-6 ss costs. He put in en appli- 
cation for execution on November 29, 1934. 
In thet he claimed nət cnly the sum of 
Rs. 1310-8 which was due to him under 
the decree but also a sum of Rs. 40-3-8 
which was nct due to him but wes merely 
irser.ed in his paint as ihe value of the 
crop distrained. The decree hed been. 
that ihe crop should be returned. Two 
warrants were issued for the arrest of 
Basdeo, but they were not served and 
no money was recovered. Then on Febru- 
ary 6, 1935, the spplicant - apparently 
discovered thet there was a mistake in 
his epplicaticn, end he filed a further ap- 
plication tor emendment saying that the 
sum of Rs. 40-3-8 was not due to him and 
asking thet lis claim for that sum should 
be deleted. Basdeo made certain objections 
to the applicaticn for execution, and these’ 
eventually came before the District Magis- 
trate in appeal and the District Magistrate 
ordered the prosecution of .the applicant 
under s.` #09, Indian Penal Code, for 
fraudulently cr dishonestly or with intent 
to injure or ennoy any person making in 
a Court of Justice a claim which he knew 
to be false. The defence was that this 
was a pure mistake due to inadvertence. 

The applicant was, however, convicted 
and sentenced to rigorous imprisonment . 
for a pericd of six weeks and to a fine 
of Rs, 50. He appealed to the learned 


1936 


Sessions Judge, 
missed. ` 

lt seems to me that the learned 
of the Appellate Court did not pay suffici- 
ent attention to the question whether it 


but his appeal was dis- 


had been established that the conduct of : 
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Judge 


the applicant was fraudulent or dishonest or. 


that he acted with intent to injure 
annoy any person.. The learned -Sessions 


Judge seems to suggest that the mistake 


being obvious and the applicant’ having 


‘Or- 


L 
2 


verified his application for execution it” 


must be presumed that he was fraudulent 
or dishonest or acting with intent to injure or 
annoy. J do not think that this is a true 
proposition of law. The question. of fraud or 
dishonesty or intent to injure or annoy must 
be-decided like any other questicn of-fact 
on the evidence. In the first place I find it very 
difficult to believe that the epplicant- would 
have wilfully made-this mistake in his 
application. These applications for execu- 
tion are compared by the- office of the 
Court with the decrees or with some regis- 
ter: in which the substance of the decrees 
is recorded, and normally no person mak- 
ing an application for execution could hope 
that an incorrect application would pass the 
scrutiny of the office. In the second 
place I cannot -see what object the applicant 
could have had: The mement ihe judgment- 
debtor came toknow of ‘the applicaticn 
he. would be able to point out to the 
Court that there wasa mistake in it; end 
é8 that mistake wes obvious on the face 
of the record, the present applicant could 
never have hopedin any way to substan- 
tiate the false claim which he was making. 
Jt might be said that he wished to annoy 
Basdeo by getting him arrested, but 
. Basdeo never attempted to pay even the sum 
of Rs. 18-10-6 which was due from him and 
was obviously svoiding execution of the 
warrent, and I donot think that there is 
any. force in this suggestion. There seems 
to be no ground whatsoever for thinking 
that Moti Lal wes fraudulent or dishonest 
or that he made a wilful mis-statement 
in his application. That being so his con- 
viction was not justified. I allow this 
application for revision, set aside the con- 
viction and sentence and direct that Moti 
Lals bail bond be cancelled. If he hes 
paid the fine or any part of it, the money 
shall be refunded to him. : < 
D, ` Conviction set aside. 
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LAHORE HIGH COURT 
- Miscellaneous First Civil Appeal No. 362- 
of 1934 


July 18, 1934 
BECKETT, J. 
DIWAN CHAND—APPELLANT 
VETSUS 
FATEH CHAND & Co., LTD. 
~- — RESPONDENT 
Company — Liquidation proceedings — Terms of 
employment in case of employee on monthly rate of 


` salary not fixed — Whether entitled to notice before 


termination of sersices—Agreements between directors 
for their own advantage—Courts will look with dis- 
favour on such agreements. 

Liquidation proceedings may be expected to come 
to en end at anytime: but this does not excuse the 
liquidator from fixing the period of employment in tne 
ease of an employee and ifno term is fixed, an 
employeeona monthly rateof salary is entitled to 
nctice when his services ara to be terminated. 

The Courts do not look with favour on agreements 
between directorsfor their own advantage, and 
certainly not on thoss which would severely prejudice 
other creditors in the event of liquidation. Con- 
sequently, where’ a director claims a considerably 
big sum of money on the strength of a promise made 
by a co-director, that he woald be paid this amcunt 
if anything went wrong with the affairs of the com- 
pany, it isacase in which formalities cannot be 
dispensed with, and if they have not been observed, 
the claim cannot be allowed. 


Misc. F. C. A. from en order of the District 
Judge, Lehore, dated December 1, 1933. 

Mr. Pariab Singh, for tte Appellent. 

Mr. MeharChand Sud, for the Respondent. 


Judgment.—There zre four questions for 
decision in this liquidaticn appeal, As 
regards the rate of the patitioner’s salary 
afier liquidation, I egree with the lower 
Court in aecepting the evidence of the 
Official Liquidator thet he wes engaged 
for. special work at the rate of Res. 60 
per mensem. 

On the question of notice, J am unable ' 
to agres with the learned District Judge. 
It is true thet liquidation proceedings may 
be expected to come to an end at eny 
time; but this does not excuse tLe liqui- 
dator from fixing the period of employment, - 
end if no term is fixed, an employee on . 
e monthly rate of salary js entitled to notice. 
An additional sum of Rs. 60 skould be 
paid to the petitioner. On the third ques- 
ticn, that of travelling expenses, exception 
is taken tothe order of the District Judge 
which provides that this will be set off 
against any sums due to the company. I 
do not take this order as meaning that 
nothing willbe paid tothe petitioner even 
if no claims are proved against him and 
the order will be left as it is. The pe- 
titioner, being a director, is not entitled 
to priority. 
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The fourth question is the most impor- 
tant. The petitioner claims a sum- of Rs. 
4,000 on the strength of a promise made 
by a co-director that he would be paid this 
amount if anything went wrong with the 
affairs of the company. According: to the 
Articles of Association, this required con- 
firmation at a general meeting. This was 
not done, nor was the promise entered in 


the books of the company. It is. pleaded - 


that this would have been mere farce, as 
the petitioiier and the promisor formed thé’ 
Board of Directors, end Held the shares 
between them. Even sə, the Courts do not 
look with favour on agreements between 
directors for their own advantage, and 
certainly not on those which would severely 
prejudice other creditors in the event of 
liquidation; and I think that the lower 
Court was right in holding that this was 
not a case in which to dispence with for- 
malities. 

The appellant will receive an exlra sum 
of Rs:-60; end to this 
appeal is accepted. The 
bear their own costs. 

D. Order accordingly. 


parties are lelt to 
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ALLAHABAD HIGH COURT. 
Criminal Revision No. 426 of 1935. . 
December 15, 1935 
SULAIMAN, ©. J. AND COLLISTER, J. 
MAIKU-—APPLICANT 

l YONSUS A. 

= EMPEROR——OprosiTe PARTY. 

Criminal trial—Complaint against accused under 
s. 307, U. P. Municipalities Act (II of 1916)— 
Accused acquitted for want of prosecution—Subse- 
quent complaint regarding the same matter after 
nine years—Accused again acquitted for want of 
prosecution—Fresh complaint after two years—Held, 
this amounted to harassment and proceedings should 
be quashed. be 

The accused hada house adjoining an open piece 
of land belonging to Goverrment under the coiitrol of 
tie Municipal Board and he opened a window in hi, 
own wall facing the Government land. The Municipal 
Board served a notice upon the accused to close the 
door. On hisfailure to do so he was prosecuted but 
the complaint filed by the Municipal Board was 
dismissed for want of prosecution. The Municipal 
Board remained quiet for about nine years and it 
again served afresh notice on the accused in respect 
of the same window calling upon him to close it, 
As hé failed to close it, another complaint was filed 
against him under s. 307, Municipalities Act. This 
also was again dismissed for want of prosecution, 
the Municipal Board then waited for nearly two years 
and served a fresh notice on the accused again 
calling upon him to close the said window. As he 
did nôt do so, a complaint was filed under s. 307, 
against him onthe ground that-he had failed’ to 
comply withithe notice of the Municipal Bogard, | 

Held, that this was a case which should” not be 
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extent only the 
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allowed to proceed any further because it amounts t° 
a harassment of the accused and raking up a rather 
stale matter. The Municipal Board clearly had a 
remedy by way of a civil suit and it should not be 
allowed tofind’a short-out by gétting the accused 
convicted by a Oriminal Court, 


Mr. Shah Jamil Alam, for the Appli- 
cant. 

Mr. S. N. Verma, for the- Opposite 
Party. 


The Assistant Government Advocate, for 
thé Crown. 
Judgment.-—-This is’ an application in 


-revision in respect ofa pending prosécu- 


tion. It appe:rsa that the accused had a 
house adjoining an open’ piece of land 
belonging to Government under the con- 
trol of the Municipal: Board at‘ Banda. - 
Sometime before 1924 he opsned a window 
(or a small door) in his own wall facing 
the Government land.. The Municipal. 
Board served a notice upon the eccused- 
to close the door. On his failure to, do so, ` 
he was prosecuted in 1924, but the-com- 
plaint filed: by the -Munic:pal Board was: 
dismissed for want of prosecution. Pre- 
sumably the accused- was acquitted as laid 
down in s: 247, Oriminal Procedure Code. 
The Municipal Board remained quiet for 
about nine years end then in 1933-it again 
served a fresh notice on the accused in 
respect of the -same window calling upon 
him ‘to close it. Ashe failed to close it, 
another complaint was filed against him 
under s. 307, Municipalities Act. This also 
was again dismissed for want of prosecu- 
tion and the-accused must have heen ac- 
quitted. The Municipal Board then waited 
for. nearly two years and served a fresh 
notice on ‘the accused in December 1934 
again calling upon him to close the. said 
window. As he-did not doso, a complaint 
was filed on January 3, 1935, under s: 307, 
against him on the ground that he had 
failed to comply with the notice of the 
Municipal Board: ; 

We are not called upon to examine the 
propriety of the notice, butit may be said 
that it is not quite cleat whether the open- 
ing ofa window or a door in one’s own 
existing wall would be an erection of a new 
building or new part of a building or a- 
re-erection or making materiel alter- 
nation to orin a building within the méan- 
ing of s. 178, Municipalities -Act. If the 
eccused ‘had noright of way over the public- 
land, the accused could ba prosecuted for 
committing trespass if he walked over the 
land ora suit might have been filed in the 
Civil Court for an injunction restraining 
him from coming out of his house through 
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that door over .thè Municipal land. 
Instead of that the Municipal Board have 
successively filed complaints in the Crimi- 
nal Court and allowed two such complaints 
to be dismissed and the accused acquitted. 
Now a third complaint, whichis e belated 
one, has been filed in respect of the same 
matter although itis based on a third notice 
served on the accused. We would not 
say that afresh notice, if served, would 
not entitle the Board to file a fresh com- 
plaint. But it seems to us. that this is 
a case which should not 
proceed any further because it amounts to 
a harassment of the accused and raking 
up a rather stale matter. The -Municipal 
Board clearly has a remedy by way of 
a civil suit and wedo not think that it 
should be allowed to find a short-cut by 
getting the accused convicted by a 
Criminal Court. We think that in the in- 
terests of justice the proceedings should 
‘be quashed. We accordingly order that 
the criminal proceeding pending against 
the accused in the Court of the Bench 
Magistrate at Banda be quashed. 
D. Proceedings quashed. 





NAGPUR JUDICIAL COMMISSIONER'S 
: COURT 


Miscellaneous Petition No. 23 of 
i 1935 
- May 9, 1935 - 
- Ntyoar, A. J.C. 
MISHRILAL—ACCUSED—APPLICANT 
: VETSUS 
“EMPEROR—Compiainanr— 
ee Non-APPLICANT 
Criminal Procedure Code (Act V of 1898), s. 526— 
‘Transfer—Remand—Advisability of sending case to 


l pie other Magistrate when case is remanded.on ap- 
peal. i 


The position of a Magistrate who had decided 
against the accused before remand is indeed difficult 
since- howsoever fair he mey be in fact, he cannot 
remove the vague fear in the mind ofthe accused 
= tohis own attitude and impose confidence in 

m. 

Hetd, that although ‘there was no merit in tbe 
allegations regarding the adverse attitude of the trial 
Magistrate it was advisable when the case was 
remanded on appeal, tnat it should haye been sent to 
some other Magistrate. 

Mis. Application under s. 523 of the 
Criminal Procedure Code, for transfer of Cri- 
minal Case No. 18 of 1934 pending for 
March 8,1935, from the file of the Magistrate, 
Second Class, Jubbulpore, to the file of some 
other Magistrate. > 

‘in A. V. Wazalwar, for the Applic- 
ant. < i 


“NATA BAT v. DUKGA SAH. CALL.) 


be allowed to. 


, interest . not 
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Mr. W. R. Puranik, Standing Counsel for 
the Non-Applicant. 

Order.—-I sze no merit in the allegation 
made in the epplication regarding the ad- 
verse attitude of the trying Magistrate. But 
it appears to ms that if was advisable when 
the case was remanded on appeal, that it 
should have been sent to some other Magis- 
trate. The position of a Magistrate wao had 
‘decided against the accused before remand 
is indeed difficult, since howsoever fair he 
may be; in fact, he’ cannot remove the 
vague fear in the mind of the accused as to 
his own attitude and impose confidence in 
him. 

In view of the assurance given in this 
Court that the applicant will not claim a de 
novo trial, the consideration which weighed 
with the Sub-Divisional Magistrate ceases to 
have any force. 

1 direct the District Magisirate to trans- 
fer the case 10 some other competent Magis- 
‘trate for further trial and dispose according 
law. 


N. Application dismissed. 





-ALLAHABAD HIGH COURT 
Second Civil Appeal No. 623 of 1932 
September 2, 1935 
- SULAIMAN, C.J. AND Brenner, J. 
NATH SAH -DeEFENDANT—APPELLANT 


Versus 
Lala DURGA SAH—PLAINTIFF— 
RESPONDENT 
Contract -Act (IX of 1872), s. 25—Promise to 


pay time-barred debt should bé in writing`and signed 
~-Promise to pay new debt along with time-barred 
debt—New.promise, if valid —Negotiable Instruments 
Act (XXVI of 1881), s. 80—“Same", meaning of — 
Interest, from when should be calculated —Rate of 

specified—Rate of interest to be 
calculated. 


Where there is nothing buf a mera promiss to pay 
a time-barred debt, then unless that promise is: in 
writing and signed by the person to. be charged 
therewith,. it would not form a good consideration, 
, But where there is not meiely a promis2 to pay a 
time-barred debt, but there isa novation of 
‘contract under which fresh consideration passes from 
-the promises and there is on the part of promisor 
. the receipt of such consideration as well as a promiss 
to psy time-barred debt, the two taken together 
“would amount to a valid agreement, although the 
previous debt had been barred by time. [p. 318, col. 2.] 

This would be particularly so where it was clear 
that the creditor would not have advanced further 
consideration, unless a promise to pay the time. 
“parred debt had also been made. Ganapatty 
Moodelly v. Muniswami Moodelly (|), Appa: Roy v, 
‘Suryaprakasa -(2),-and Bindeshréi Prasad v. Sarju 
. Singh (8), referred to. ` [ibid.] ee 

The word “same” in s. 80, Negotiable Instru- 
ments Act should be understood to refer to the 
amount due on the instrument and not te ‘the 
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was nearest toit before the amendment, It would, 
therefore, follow that interest is to be calculated from 
the date at which the amount of the principal ovght 
to have been paid. Thisis a reasonable construction 
because the Legislature was providing for payment 
of interesbin a case where norateof interest is 
specified and itis quite reasonable to assume that 
interest should be calculated from the date on which 
the principal sum becomes payable. Ganpat Tukaram 
v. Sopana Tukaram (4), Khurshed Haq v, Ramditta 
Mal (5), Bishun Chand v. Audh Behari Lal (6) and 
Prem Lal Sen v. Radhaballah Kankara (T), referred 
to. [p. 319, col. 2; p. 320, col. 1.] 

Where no rate of interest is specified in a written 
instrument, then notwithstanding any contract to 
the contrary the interest is tobe calculated at the 
rate of 6 per cent, per annum, and the date fiom 
which such interest should be calculated should be 
the date on which the principal amount ought to have 
been paid, that is, it becomes payable. Prem Lal 
Sen v. Radhaballah Kankara (T) and Ghanshiam 
Lalji v. Ram Narain (8), referred to. [p. 320, col. 2.] 


S. C. A. from the decision of the District 
Judge, Kumaon,dated December 7, 1931. 

Mr. Vasudeva Muk2rji, for the Appellent. 

Messrs. G. Agarwala and K. N. Agarwala, 
for the Respondent. 


Judgment.—This is a defendant’s appeal 
arising out of a suiton a promissory note 
dated June 22, 1929, for Rs. 900 which con- 
tained no mention of any liability to pay in- 
terest. The plaintiff alleged in the paint 
that the promissory note had been executed 
in respect of some old debt and after bor- 
rowing money in cash. In his defence the 
defendant pleaded that he had received 
only Rs. 200 out of the amount of the pro- 
missory note and did not get the balance. 
He also denied his liability to pay interest, 
which the. plaintiff had alleged had heen 
agreed upon orally to be at 1 per cent. per 
mensem. The plaintiff replied that although 
only Rs. 200 had been paid in cash, the 
balance of Rs. TOO consisted of a sum of 
Rs. 500 due on a previous promissory note 
of April 15, 1926, and Rs. 200 interest due 
thereon at 1 per cent. per mensem as well 
as Rs. 20 on a parol debt. The Court of 
first instance decreed tke claim for Rs. 900 
together with past and future interest at 
six. per cent per annum. The defendant 
appealed, but the plaintiff submitted to the 
decree. On appeal the decree of the first 
Court has been affirmed. 

The first point urged in appeal is that 
the consideration of Rs. 700 alleged by the 
plaintiff was non-existent inasmuch as the 
debt had become time-barred. A time- 
barred debt cannot be recovered, and ən 
oral promise to pay a time-barred debt is 
not a good consideration under s. 25, Indian 
Contract Act. But if the promise to pay a 


i, a 5 ees + oe. 
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interest on that amount, because the noun “amount’*: 
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time-barred debt either wholly or in part 
is made in writing and signed by the per- 
son to be charged therewith, then the con- 
sideration is not void under sul-s. (3) of that 
section. In the present case the defendant 
in writing signed by him egreed to pay 
Rs. 900 which apparently included time- 
‘barred debt as well but there was no speci- 
fic reference to this earlier debt. There is 
some authority for the view that is not 
necessary for the purpose of s. 25, sub-s, 
(3), specifically to refer to the previous 
time-barred debt, solong asit can be gs- 
certained that there is a promise in writ- 
ing 'to pay such debt: Ganapatty Moodzlly 
v. Muniswami Moodelly (1). On the other 
hand: there are some observations in Appa. 
Roy iv. Suryaprakasa(2), which support the 
contrary argument, though the latter case 
can be distinguished on facts. It seems to 
us that where there is nothing buta mere 
promise to pay a time-barred debt, then 
unless that promise isin writing and sign- 
ed by tke person to be charged therewith, 
it would not form a good consideration. But 
where there is not merely a promise to pay 
a time-barred debt, but there is novation 
of a contract- under which fresh considera- 
tion passes from. the promisee end there is 
on the part of promisor the receipt of such 
consideration as, well asa , promise to pay 
time-barred debt; the two taken. together 
would amount to a valid agreement, al- 
though the previous.debt had been barred 
by time, ii 

This wculd be particularly so where it was 
clear that the creditor would not have ad- 
vanced further consideration, unless a pro- 
mise to pay the time-barred. debt had also 
been made. The case of Bindeshri Prasad 
y. Sarju Singh (3), has some. bearing on 
this point. In that case the defendant's fe- 
ther, while a ward of the Court of Wards, had 
executed a promissory note in favour of the 
plaintiff for a certain sum, and after release 
of the estate and the death of the defen- 
dant’s father, he executed a fresh bond-in 
favour of the plaintiff for en additional con- 
sideration and also promising to pay his 
deceased father’s debt. It was held that the 
contract was not unlawful and was enforce- 
able. In that case the bond was executed 
before the coming into force of the Usurious 
Loans Act of 1916. The Court held that 
s. 25 wes not applicable to such a case. It is 
difficult to hold that a fresh contract of this 


D 33 M159; 5 Ind. Cas, 154; TM L T 81. 
2) 23 M 94. ; 
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kind is in any way ilegal, void or ineffective. 
The mere inadequacy of the consideration 
cannot be enquired into by the Court. Nor 
can it be said that any part of the considers- 
tion was merely absent within the meaning 
of s. 44, Negotiable Instrumenis Act or that 
part of the consideration had subsequently 
failed. Wetherefore hold that the Courts 
below have rightly held thet the amount due 
on the previous promissory note could heve 
been legally included in the consideraticn 
for the second contract. The same argu- 
ment would have applied tothe promise to 
pay interest at the contractual rate of 1 per 
cent. per mensem on the previous debt, which 
also would then have been apart of the 

consideration for the second contract. 

We find, however, that neither the plain- 
tiff nor his father specifically stated that 
there. was eny agreement atthe time of the 
execution of the first promissory note to pay 
interest at all. Indeed as regards the second 
promissory note, although the plaintif said 
thet it was settled orally between tlem that 
interest would be paid at 1 per cent. per men- 
sem, the plaintiffs father clearly stated ihat 
no interest had been sgieed cn when the 
promissory noie Kx. A wes written. There 
is also no clear finding by the lower Appel- 
late Court that eny such agreement had re- 
ally been entered into. "We must accord- 
ingly disallow interest on that «mount. The 
Second contenticn urgedon behalf of the ap- 


“pellant is that the interest on the second 
promissory note should not be allowed et. 


all, and in any case not from a date earlier 
than the institution of the suit. lt seems to 
us that although there might be no agree- 
ment as to payment of interest entered in the 
promissory nole, a collateral agreement io 
this effect can be proved under proviso (2) 
tos. 92. Where the written agreement mere- 
ly mentions the promise to pay the principal 
and is silent as tothe payment of interest, 
it does not amount to adding to the terms of 
the contract, if by collateral agreement a 
promise to pay interest is also proved, -2s 
such an agreement is notin ny way incon- 
Bistent with the terms of the written docu- 
ment. Where, however, a rate of interest 
was specified and that rate was tried to be 
varied, the position would be different. 

The main difficulty arises in the case on 
account of the diffculty in interpreting 
s. 80, Negotiable Instruments Act. Under 
S. 79 where the interest at a specified rate 
is expressly made payable on a promissory 
note, the interest is to be calculated at the 


yate specified on the amount of the princi- 


pal money from the date of the instrument, 
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and unders. 80, when no rate of interest is 
specified under the instrument, interest on 
the amount due has to be calculated at the 
rate of 6 per cent. perannum frem the date 
at which the “same ought to have been paid 
by the party charged.” It is noteworihy 
thet in one section the Legislature has ex- 
pressly used the expression “fron the date 
of the instrument,” while in the other sec- 
tion the words are “from the date at which 
ihe same ought to heave been paid.” The 
first point to consider is whether the word 
“same” means interest or amount due there- 
on. On this point also there has been a con- 
flict of opinion. The Bombay High Court 
in Ganpat Tukaram v. Sopana Tukaram (4), 
the Lehore High Court in Khurshed Haq v. 
Ramdiita Mall (5), and the Patna High 
Court in Bishun Chand v. Audh Behari Lal 
(6) have taken the view that the words 
“same” must mean the amount of principal 
and not the interest. On the other hand » 
learned Judge of the Calcutta High Court in 
Prem Lal Sen v. Radhaballab Kankara (7), 
came to the conclusion that the word “seme” 
should mean interest. The section has been 
amended by Act A XX of 1926, and the words 
“notwithstanding euy agreement relating to 
interest between any parties to the insiru- 
ment” have been added therein. | 

There are difficulties in either view. If 
the word “same” were to refer to interest 
only and not to the amount, then in a case 
where there isneither specification of any 
rate of interest nor even of interest, 1t would be 
difficult to see from what date interest ought 
to be calculated as there would be no date 
from which interest ought to have been paid, 
unless it were assumed that it would neces- 
sarily become payable on the date on which 
the principal would become payable. On 
the other hand, if the word “same” reters to 
ihe amount, then there may be difficulty in 
applying the section to a case where the 
principal amount is due immediately, but 
there is a contract that interest would be 
payable after a fixed time, though no rate of 
interest is specified. Ifthe interest is to be 
calculated from the date when the principal 
becomes payable, it would be contrary to 
the written contract. The matter is not tree 
from difficulty, but we think that on the 
whole the word “same” should be under- 
stood to refer to the amount due on the 

(1) 52 B 88; 107 Ind, Cas. 257; AI R 1928 Bom 35; at 
Bom L R1; I L T 40 Bom 43. 

(5) A I R 1928 Lah 665; 107 Ind. Cas. 753, 

(6) 2 PL J451; 40 Ind. Cas. 350; AIR 1917 Pat, 
533; 1P L W 615; (1917) Pat. 279. 

(7) 58 © 290; 130 Ind, Cas, 134; A ER 1931 Cal 140; 
34 UW N 779; Ind, Rul. (1931) Cal, 326, — 
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instrument end not to the interest on that 
amount, because the noun “amount” was 
nearest to it before the amendment. It 
would, therefore, follow that interest is to be 
calculated from the date at which the amount 
ofthe principal ought to have been paid. 
This is a reesonable construction because 
the Legiélature was providing for payment 
of interest in a case where no rate of interest 
is specified end it is quite reasonable to 
assume that interest should be calculated 
from the date on which the principal sum 
becomes payable. ; 

Now there is a clear distinction between 
(1) an amount payable immediately and (2) 
an emount payable on demand or an amount 
-payable after the expiry of a fixed time 
after demand or after sight or efter pre- 
„sentation. Inthe first case there can be no 
doubt that the principal amount becomes 
payable immediately and in such a case 
interest has to be charged from that date. 
But where the amount becomes payable 
only on demand or at sight or on presenta- 
tion, it would be difficult to say that the 
amount ought to have been paid on the 
very date of the interest. No doubtitis not 
necessary for a plaintiff to make eny 
previous demand of payment before institut- 
ing his suit on the basis of a promissory 
note. Such a suit cannot fail on the mere 
ground thatno previous demand had been 
made. Nevertheless the amount cannot be 
said to have been payable until the demand 
is made, and. in this case the demand is not 
considered to be, made until the suit is filed. 
This was the view expressed in Prem Lal 
Sen v. Radhaballab’ Kankara (7), quoted 
above. 

Prior tothe amendment of s. 80, their 
Lordships of the Privy “Council in 
Ghanshiam Lalji v. Ram Narain (8), had 
distinctly held that s. 80 conferred a right 
on creditors to interest where no rate of 
interest was specified and did not -take 
away any right to recover interest which had 
accrued either under the Usurious Loans 
Repeals Act or had been acquired by 
contract. Subsequent’ to that ruling s.80 
was amended and the words “notwithstend- 
ing any agreement relating to interest 
between any parties to the instrument” 
‘have been added, which would make the 
section applicable inspite of any contrary 
agreement relating to interest between the 
parties to the instrument. There seems to 
be no reason why this part of the section 
- (8) 29 A 33; 4 ATi J29; 341 46,11 C W N105; 17 
‘xan 9 Bom LR}.5CL I 7, 1ML 427 
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should apply only to the rate at which 
interest is calculated, end not tothe date 
from which such interest is to be calculated. 
It would, accordingly, follow that where no 
rate of interest is. specified in a written 
instrument, then notwithstanding any 
contract to the contrary the interest is-to be 
calculated at the rate of 6 per cent. par 
annum, and the date from which such 
interest should be calculated should be the 
date on which the principal amount ought 


“to have been paid, that is, it becomes 


payable. In the present case there was in 
factno proof that there was any private 
agreement to pay interest at any rate at all. 
Even if there had been one, we would: have 
been compelled to hold that under s. 80 
interest should be charged from the, date of 
the demand only. There is no proof here 
that any demand was made prior .to the 
suit. Accordingly the plaintiff wasi, not 
entitled to charge interest for any period 
prior to the institution of the suit. Since 
the institution of the suit the plaintiff is 
certainly entitled to interest at 6 per cent. 
per annum simply until the date of realiza- 
tion. We accordingly allow this appeal in 
part, and modifying the decrees of the 
Court below, decree the plaintiff's claim for 
Rs. 720 together with interest on this amount 
at 6 per cent. per annum simple from the 
date of the institution of the suit till realiza- 
tion. The parties will receive and pay cosis 
in proportion to success and failure throughs 
out. l 
D. Order aceordingly.. 





‘PESHAWAR JUDICIAL COMMIS- — 
SONER’S GOURT 
‘Criminal Reference No. 290 of 1935. 
July 20, 1935 
MIDDLETON, J. C. 
MIR GHAW AS—ACCUSED 
VETSUS 
EMPEROR ~-Opposits Parry. 

Criminal Procedure Code (Act V of 1898), s. 439 
Appeal pending —Reference to High Court under 
s. 488— Legality of —Proper procedure to be followed. 

Where an appeal was pending befure the Sessions 
Judge frcm a conviction, and the Judge without 
deciding the appeal referred the case to the High 
Court purporting to act under s. 438, Criminal 
Procedure Ocde: - 

Held, thatthe procedure was incorrect and that 
the reporting Court should decide the eppeal, and if 
it considers that it has been unable to do substantial 
justice, itmay then report the case on the revision 
side with recommendations as to suggested action” 
which as an Appellate Court it was not able to take 
itself. In re Palani Goundan (l), Bega Singh’ v. 
Emperor (2), Emperor v. -Sulaiman (3), followed, 
Queen-Empress v, Ishan Chandra (4), referred to, 


$ 
why 
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© Ce. Ref. from an order of thé Additional ` 
e Judge, Peshawar, dəted May 16, 
- 1935. 


Report.—The accused, on conviction by 
K.S. Muhammad Zarif Khan, exercising 
the powers ofa Magistrate of ths First 
Class in the Peshawar Uistrict, was sen- 
tenced by order, dated May 15, 1935, under 


s. 325, Indian Penal Code, to two years 


rigorous imprisonment. 
- Mir Gnawas, eccused-appellant; 
‘conviction under s. 325, 
- Code, by Magistrate, First Class, Swabi, 
was sentenced to two years’ rigorous im- 
prisonment. Against this order he appeals. 
1 heared Counsel for the appellant and 
“the Public Prosecutor, perused records of 
the case and the grounds of appeal. . 

The. records snow, eas alleged by the 
prosecution, that on March 31, 1935, at 
` Digar time, Said Hussain, the complainant, 
with his father Ahmad Wali, his uncle, 
Mir Ghulam and his nephew Said Mahmud 
were returning home from iheir lands with 
: a he-buffalo. When they reached the wheat- 
field of one Mahmud, they found 
Ghawas, the appellant and his father Mir 
Abbas, the discharged accused, along with 
two others, holding their way. The accuséd 
‘and his companions abused the complaint- 
ant, étc, and prohibited them from going 
through Mahmud’s field, though there was 
a way through it. Tae complainant, etc., 
-therefore, Ietracing their steps, went tc- 
“wards tne north in order to pass along a 
“water-channel. Notwithstanding this ` Mir 
'Ghawas, appellant, who had a shal and 
his father Mir Abbes, who had an ‘axe, at- 
tacked thecomplainant and dropped the 
bundle of grass from his head. Mir Gha- 
was aimed a blow with his shal at him, 
which went amiss, while Mir Abbas, the 
discharged accused, hit him on the head 


On. 


with his axe, wnich felled him unconscious . 


andhe did not know whether it was with 
the blunt or sharp side. 

Mir Abbas pleaded not “guilty. While 
Mir Ghawas said that the complainant at- 
tempted to pass through his land, in which 
he was'sowing cotton and did not stop 
inspite of being prohibited. The complain- 
‘ant ‘attacked Mir Abbas, father oftne ap- 
“pellant, and knocked nim down. Tae 
appellant, therefore, ran to the rescue of 
his father and struck tne coinplainant on 
his head with a club. The accused cən- 
firmed a confession previously made by.him 
before the Honorary Magistrate and then 
pleaded guilty to the charge framed against 
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him. The trial Magistrate consequently 
convicted him cn his own piee. 

It appears from the file that the eppel- 
lant was never charged for the injury caused 
to the complainant on the head, either at the 
time of the First Information Report or 
before the triel Magistrate. It was Mir 
Abbas, father of the appellant, who was 
charged tohave caused the injury. The 
injury was found to be grievous and 
caused witha blunt weapon, with the pos- 
session of which the appellant was never 
credited either in the First Information Re- 
port or before the lower Court. It therefore 


transpires that the plea of guilty made by 


the accused wes incorrect, and he appears to 
have made it asa result of enthusiasm to 
protect his father. Moreover, the evidence 


Of the Sub-Inspector snows that the occur- 


rence had taken place in a field, belong- 
ing to the accused, where stains of blood 
and signs of struggle were detected. Some 
raw signs of a footpath ebout lẹ feet in 
breadth, - were found in the field by the 
Sub-Inspector. But it is not established 
to bea thoroughfare, as if was not a 
beaten road, nor the complainant or his 
witnesses had alleged a right of way 
through it. This: shows that the complain- 
ent had committed trespass into the field, 
belonging to the accused, and the latter 


was therefore entitled to exercise the right 


of private defence of property, as provid- 
ed by s..97, Indian Penal Code. Onder 
such circumstances the conviction would 
not appear justifiable. The appellant was 
however canvicted on his own plea of guil- 


` 


ty and under s.. 412, Criminal Procedure 


' ode, the eppealis not. competent, except 


with regard to the ‘extent or legality, 
of the sentence. Legally the plea of guilty, 


“made by the accused, constivutes a waiver 


on his part re: his right to appeal, but 


other facts in his favour referred tc above 


make the case one of legal difficulty. I 
therefore refer the case under s. 433; 
Criminal Procedure Code, to the Court of 


-the Judicial Commissioner for a ruling on 
‘the point and passing 
matter as may appear 


such order in the 
just and equil- 
able. l 
Order.—An appeal is pending in the 
Court of the Additional Sessions Judge, 
he has not decided the appeal but nas 
referred the case to this Court purporting 
to'ack under s. 438, Criminsl Procedure 


‘Code. He appears to be of opinion taat 


6. 412, Criminal Procedure Code, debars 
him from giving full justice in en appel- 
laté order, Tae procedure 18 Incorrect, the 
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reporting Court should decide the. appeal, 
end if it considers that it has been unable 
to do substantial justice, it may then report 
the case onthe revision side with recom- 
mendations as to‘suggested action which as 
an Appellate Court it was not able to take 
itself: In re Palani Guundan, 15Cr. L. 
-= Jd. 47211); Bega Singh v. Emperor (2) 
ani Emperor v. Sulaiman 15 Cr. Li J.- 667 
(3). As to whether a reference will be neces- 
sary at the correct stage in proceedings, 
Queen-limpress v. Ishan Chandra (4) may 
be (consulted. Reference returned for de- 
cision of the appeal now pending. 


N. Order accordingly. 
a) 15 OrL J 419: 24 Ind. Oas. 352;A I R 1914 


aad. . 
(2)7P W R 1914 Or; 24 Ind. Cas. 573; A I R 1914 
Lah 268;15 Or L J 485;62 P LR 1914. 
(3)15 Cr LJ 667; 25 Ind, Cas. 995; A I R1914 
= L B 226; 7L BR 251. : 
- Q4) 9 0'847; 120 L R451. 





: ALLAHABAD HIGH COURT 
{.Civil Revision Application No. 443 of 1934 
March 27, 1935 
SULAIMAN, C.J. AND BENNET, J. 
SHIVA PRASAD—PLAINTIFF—APPLICANT 


VETSUS 
FAHLAD SINGH—Derenpantr—Opposits 

S - PARTY 
~ Civil Procedure Code (Act V of 1908), ss. 115, 24— 
Munsif making complaint after deciding case—Ap- 
plicability of s. 489, Criminal Procedure Code (Act 
V of 189%)—District Judge, when can transfer case to 
. Sub-Judge—Bengal, Agra and Assam Civil Courts 
Act (XIL of 1887), s. 22 (4)—Coniplaint by Munsif 
under Criminal Procedure Code (Act V of 1898), 
‘s. 476—Sub-Judge, whether can hear appeal, 
- Where a Munsif makes a complaint after deciding 
the case, revision frcman order in such proceedings 
lies under s. 115, Oivil Procedure Cede, and not under 
5. 439, Criminal Procedure Code. In the matter of 
Bhup Kunwar (1) and Salig Ram v. Ramji Lal (2), 
relied or, `? 

The District Judge cannot transfer cases to the 
Sub-Judge unless the latter is competent to try or 
dispose of the same, 

A complaint by a Muniff under s. 476, Criminal Pro- 
cedure Code, is not passing an order within the 
meaning ofs. 22, Bengal, Agra and Assam Civil 
Courts Act. Consequently the Subordinate Judge has 
no jurisdiction to hear the appeal and the District 
Judge cannot transfer the appeal to him. 
Cee Ullah v. Rameshwar Prasad (5), dissented 

om. 

[Case-law referred to,] 


-C.R. App. against an order of the lst 
Sub-d tags, Meerut, dated March 15, 1934. - 
Messrs. Saila Nath Mukerji end K. D 
Malariya, for the Appl cant. ae 
‘Mr. Kumuda Pragad,;for the Opposite 
Party. | 
Sulaiman, ©. J.—Tois is an application 
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in revision from orders passed by the First 
Subordinate Judge of Meerut. After decid- 
ing acivil suit the Munsif had madea 
ecmplaeint egainst the defendent in respect 
of suspected forgery ccmmitted by him and 
as also certain false statements made in 
the course of the suit, but had refused to 
make any complaint against the witnesses 
for the defendant. The defendant appealed 
to the District Judge in respect of the com- 
plaint made against him and the plaintiff 
filed appeals to that Court against the wit- 
nesses against whom no complaint had been 
made. ‘J'he learned District Judge trans- 
ferred all these appeals to the Court of the 
First Subordinate Judge to dispose of 
them. He declined to make any ecm- 
plaint against the witnesses and also 
directed the withdrawal of the complaint 
egainst the defendant. In revision the 
plaintiff-epplicant prays thet the orders be 
set aside as, having passed without jurisdic- 
tion, ` 

No doubt inasmuch as the proceeding has 
arisen out of a suit decided by a Munsif, 
itis a mattercf a civil nature and s. 439, 
Criminel Prcecedure Ccde, would not be 
&pplicable, but s. 115, Civil Procedure Ccde, 
only applies: See Jn the matier of Bhip 
Kunwar (|) end Salig Ram v. Ramji Lal 
(2). The Subordinate Judge has enterlain- 
ed the appeals filed in the Court of iLe 
District Judge which were transferred to 
his Court and has certainly disposed of them 
finally end they are no longer pending in 
his Court. There can be no doubt that there 
is a case decided by him within the mean- 
ing of s. 115, Civil Procedure Code. Itis- 
contended on behalf of the respondent that 
the District Judge had jurisdiction under 
s. 24, Civil Procedure Code, to transfer 
these cases to the Court of the Subordinate 
Judge. But it is quite obvious that even if 
s. 24, Civil Procedure Code, was applicable, 
the District Judge could not transfer these 
cases to the Sub-Judge unless the latter was 
competent to try or dispose of the same. 
There has been some conflict of opinion in 
this Court as to’ whether a Subordinate 
Judge is competent to dispose of such matter 
on appeal or not. The casesof Ram Charan 
v. Mewa Ram, 61 Ind. Cas. 513 (3) and 
Narain Das v. Emperor, 102 Ind. Cas. 
485 (4) are both distinguishable inas- 

(1) 26 A 249, . 

(2) 28 A 554; 3 A L J 394. 

(3) 61 Ind. Cas. 513; AIR 1921 All. 211; 43 A 409; 
22 Cr. L J 385; 19 A L J192; 3 U P L R (A) 39. i 

(4) 102 Ind, Cas. 485; AJR 1927 All. 555; 49 A 792; 
28 Cr. LJ 649; 25 ALJ 5659; L R8 A 81 Cr; 7 AJ 
Or, R 534, ‘2 ; ai 
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much as there the appeal had been trans- 
ferred to the Court of the Additional District 
Judge and not tosa Subordinate Juge. Sec- 
tion 8, sub-s. (2), Bengel, Agra and Assam 
Civil Courts Act (Act XIL of 1887).might 
well have been applied to such a case 
because under that section, Additional 
Judges can discharge any of the functions 
of a District Judge which the District Judge 
may assign to them end when discharging 
such functions they exercise the same 
powers as the District Judge. The word 
“function” is wide enough to include the 
hearing of appeals under s. 476-B. ; 


As regards the transfer to a Subordinate 
Judge, there is the case of Karim. Ullah v. 
Rameshwar Prasad, 111 Ind. Cas. 
595 (5) -decided by Maukerj, J., in 
which it was distinctly held that. a 
District Judge is competent to transfer to 
a. Subordinate Judge an eppeal from “an 
order” passed by a Munsif under s. 476, 
Griminal Procedure Code. In :that case it 
wes taken for granted that the proceeding 
_.din the Munsil’s Court terminated in “ an 

order.” It dces not appear to have been 

argued. before the learned Judge that the 
proceedings did not terminate in “an ordér” 
‘within the meaning of s. 22, Bengal, Agra 
and Assam Civil Courts Act. The case 
relied upon as authority, namely, Narain 
Das v. Emperor, 102 Ind. Cas. 485 (4) was, 
as already pointed out, distinguishable. 
‘On the other hand,.ithas been held in 
the case of Manphoolv. Budhu, 157 Ind. 

Cas. 901 (6) by one of us thatit is not open 

to.a District Judge in whose Court an appeal 
. under s.476-B, Criminal Procedure Code, is 

pending to transfer that appeal to the 

Court of a Subordinate Judge as the Sub- 
ordinate Judge has not got jurisdiction to 
. hear such an appeal. Similarly Bajpai, J., 

has held in the case of Mehdi Hasan v. 

Emperor (7) that the District Judge has no 
jurisdiction under the Criminal Procedure 
, Code to transfer such an appeal to the Sub- 
ordinate Judge. 

The main question for considertion, is 
"whether a Subordinate Judge has such 
jurisdiction under s. 22, sub-s. (1), Bengals 

Agra and Assam Civil Courts Act. The 

sub-section provides that a District Judge 


(5) lll Ind; Cas. 595; A I R 1929 All 774; 51A 


314. 

© 157 Ind. Cas. 901; (1935) Cr. Cas. 531; (1935) 
Als 4735 AT R 1935 All. 440; 36 Cr. L J 
1231 


' “"@) 157 Ind. Cas. 990; A I R 1935 All. 212; (1938 
Cr. Gas, 255; (1935) A L J 66; 57 A 687; 36 Or. L 
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may transfer to any Subordinate Judge 
under his administrative capacity any ap- 
peals pending before him from the decrees 
or orders of Munsifs. It is, therefore, quite 


obvious that unless the proceeding in the 


Court of the Munsif terminated in “an 


order? within the meaning of this 
sub-section, the Subordinate Judge 
would not have any jurisdiction lo 


The word “order” has not 
been defined in the Act, but it occurs just 
after the word “decrees” and an indica- 
tion as to what it connotes can to some ex- 
tent be gathered from the detinition of 
“order” ins. 2, sub-s. (14), Civil Proceduie 
Code, by way of analogy. According to that 
definition an order means the formal ex- 
pression of any decision of a Civil Court 
which is not a decree. Now s. 476, Crimi- 
nal Procedure Code, does not anywhere say 
that the Munsif in making the complaint 
has to pass an order to that effect. It re- 
quires the Civil Court to make a complaint 
in writing signed by the presiding officer of 
the Court end to forward the same to a 
Magistrate having jurisdiction. Section 476 
which permits en appeal to be preferred by 
the aggrieved party does not say that the 
appeal is from any “order” passed by the 
original Court. Again the Appellate Court 
is not required to make any “order” on ap- 
peal, but hes authority either to make 
complaint itself or to direct the withdrawal 
of the complaint as the case may be. One 
may in a loose way call it an order but 
strictly speaking it is not so. 

It seems that the mere fact that an appeal 
is provided to the same forum to whic 
appeals ordinarily lie from the appealable 
decrees or sentences of the original Court 
does not in any way show that the appeel 
is from the Munsit’s “order.” When we 
come to examine the nature of the proceed- 
ing, it is quite obvious that the Court 
beeing satisfied prima facie that there is a 
fit case for enquiry simply makes a com- 
plaint; it does not and’ cannot decide any 
matter finally against the persons against 
whom the complaint is made nor is there 
any adjudication of any rights of the parties 
at all. Sections 18 to 21, Civil Court Act, 
deal with the ordinary jurisdiction of District 
Judges, Subordinate Judges and Munsifs 
which is declared to extend to all original 
suits for the time being cognizable by Civil 
Courts and provision is made as to which 
Court appeals would lie. Section 22 uses 
the same words “decrees or orders” as occur 
in s.20ands. 21. It seems to follow that 
the words “decrees and orders” were meant 
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to refer {o decrees and orders passed by a. 
Munsif in a civil proceeding pending before 
him to which the Code of Civil Procedure 
would apply; wherees the making of a 
complaint under s. 476 is en act done by 
the Munsif under the euthority conferred 
upon him by s. 476, Criminal Procedure 
Code. 

In these circumstances it seems that it is 
difficult to say that the Munsif in making 
the ccmplaint is passing an order within 
the meening of s. 22, Bengal, Agra and 
Assam Civil Courts Act. With respect we 
are unable to agree with the view expressed 
in Karim Ullah v Rameshwar Prasad (9). 
Following the view expressed in two later 
cases quoted above, we hold that the Sub- 
ordinate Judge had no jurisdiction what- 
soever to hear these appeals. 

We may, however, point out that where by 
the special notification mentioned ins. 21, 
sub-s. (4), Civil Couris Act, appeals from 
decrees and orders of Munsifs are directed 
to be preferred to the Court of such a Sub- 
ordinate Judge, he would become the Court 
to which appeals ordinarily lie from the ap- 
pealable decrees of the former Court under 
s. 195, sub-s. (2) and therefore an appeal 
would lie to him under s. 476-B. In such 
a case there will be no question of the 
appeal being transferred by the District 
Judge to the Court of the Subordinate 
Judge, aS ihe .appeal would be filed in his 
Court direct. 

The revision is accordingly allowed and 
the order of ihe Subordinate Judge with- 
‘drawing the complaint against the defen- 
dant Pahlad Singh is set aside and the case 
is sent back to the Court of the District 
Judge for disposal according tolaw. As 
the transfer ot the appeal was by the Dis- 
trict Judge suo motu we direct that the 
parties should bear their own ccsts of this 
revision. 


D. Applicaticn allowed. 





SINDEJUDICIAL COMMIS- 
SIONER’S COURT. 
Civil Suit No. 31 of 1932 
July & 1935 
RUPCHAND, A. J.C. 
EBRAHIMJEK MULLA JIWANJEE— 
PLAINTIFF 
TETSUS 
BRITISH INDIA STEAM NAVIGATION 
Co., LTD., AND OTHERS— DEFENDANTS. 
. Civil Procedure Code (Act V of 1908), 0. XXX, 
7: 3 Proviso—Scope of—Person sought to be made 


EBRAHIMJEN MULLA 2, BI. 8. NAVIGATION 00, ito, (SIND,) 
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liable—Meaning of—Partner in dissolved firm, if can 
‘challenge decree against dissolved firm on ground 
that he was not served —Res judicata—Deyendant 
_not raising point of jurisdictien in suit in original 
Court— Decision on the point, «wf res judicata — 
Practice—Case decided, it can be re-opened merely be- 
cause view on point of law has been upset subsequently. 
Order XXX, r. 3, Proviso, Civil Procedure Code, 
-only requires that the summons shall be served upon 
every person whom it is sought to make liable, which 
means every person “whem itis sought to make 
personally liable.” The proviso to O. XXX, r. 3, 
Civil Procedure Code, must be read along with and 
in the light of O. XXL r. 50,Civil Procedure Code, and, 
sufar as the property of a dissulved firm is sought 
to be made liable, there is no need for serving each 
‘and every partner of that tirm. Consequently, it is not 
open to the plaintiff to challenge the decree passed 


against his firm as a nullity on the ground 
that he wasnot personally served, cr, on the 
giound that as he was not personally served, 


the property of the firm was not liable for the 


decree. His remedy, if any, is by moving the High 
‘Court to vacate its decree. 


Where a defendant fails to appear in the original 
Court or wnere heappears, but fails to raise the issue of 
jurisdiction, the decision of the Court will be binding 
on him as res judicata and he cannot re-agitate the 
same point in another suit; there is a clear general 
principle that’ decided cases cannot be re-openéd 
merely because the view that was taken on a question 
of law in tnat case is subsequently upset Rajcramv, 
Central Bank of India, Ltd. (5), relied on. oo 

the 


Mr. Dingomal Narainsing, 
Plaintiff. 

Mr. Nadirshah Naoroji, for the Defen- 
dants. l 

Judgment.—This is a second af- 
tempt by the plaintif to -raise an 
‘unnecessary cloua over- the title of the 
first defendants to a certain property which 
Was mortgaged to them by the plaintiff and 
his brothers and which was subsequently 
purchased by the defendants. in execution 
of tie morigage decree passed in their 
favour by ihe Bcmbay High Court. ‘lhe 
‘first attempt was made in tne suit hled in 
this Court im Suit No. 382 of 1928. After a 
delay of about three years that suit was 
(brown out for failure by the plaintiff to pay 
the deticit court-fee. The order rejecting tLe 
plaint in that suit was passed on Noven- 
‘per 18,1931. ‘This suit wasfiled cn Feb- 
ruery 11,1932, on payment ‘of a court-fee 
calculated on the sum of Rs. 41,000 which, 
according to tke plaintiff, is the value of iLe 


for 


z claim wuich Le wants'to be-decreed in his 


favour, although, according to him, his real 
claim is four umes that emount, and the 
reason essigned for doing sois heavy court- 
iee which iLe plaintiff would otherwise be 
required to pay. Issues Nos. 1, 2, 5-A and 
the second part of issie No. 10 have been 
heard as preliminary issues, and, 25 will pres. 
sently appear, there is no substance 
whatever in the plaintifs claim which cay 
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easily be disposed of on these issues. Before 


dealing with these issues the facts as set 
out by the plaintiff in the previous suit end 
in the present suit mav be briefly stated. 

the previous suit the yTlvintifi’s case 
was that he had his three brothers Alibhoy, 
Ghulem Hussain and Tyebali owned con- 
siderable immovable property as tenants- 
In-common in Karachi, British East Africa, 
and Uganda, and that in the year 1916 the 
brothers had bv a family arrangement par- 
fitioned their Karachi immovable property. 
4ach brother got a certain portion of that 
property, the plaintiff getting Survey Nos. 
9 and 6, Survey Sheet G-7, Civil Lines 
Quarter, known as. the ‘Carlton Hotel’ in 
consideration of his having given up his 
interest in the business of the firm of A. M. 
Jiwanji and Co., at Karachi and East Africa 
and in the Steamship named “Tvebji.” The 
plaint further recited that Alibhov, one of 
the brothers of the plaintif, carried on busi- 
ness. at Bombay in the name of Messrs. A. 
M. Jiwanji and Co, which business was 
closed in the year 1913; thet during the 
continuance -of that business Alibhov had 
entered into certain dealings with Messrs. 
Mackinnon Mackenzie and Co., and had 
deposited with them title deeds of certain 
properties including the Carlton Hotel by 
way of collateral security against advances 
made to him, and that in the vear 1921 
Messrs. Mackinnon Mackenzie and Co. had 
filed a suit in the Bombay Hi gh Court being 
Suit No. 2368 of 1921 against the firm of 
Messrs. A. M. Jiwanji and Co., carrying on 
business at Bombay for recovery of four 
lacs of rupees as principal and Rs. 2 lacs 
aS Interest. 


It was urged that as the suit in the High- 


Court was filed without finding out the 
partners of Messrs. A. M. Jiwanji and Co., 
or serving each of them personally, and 
that as Alibhoy was the i po ea 
when he was in London, the decree passed 
by the High Court and the subsequent pur- 
chase by Messrs Mackinnon Mackenzie of 
the property which belonged to the plaintiff 
conferred no rights on them over this pro- 
perty. The plaintiff relied on certain 
grounds in support of his contention. These 
grounds were : (a) that the decree was of 
no effect because the firm of A. M. Jiwanji 
was not in existence when the suit was filed : 
(b) that the decree was not binding as he 
was not a partner in the firm of A. M. 
Jiwanji and no summons had been served 
on him under O. XXX, r. 3, Civil Procedure 
Code; (c) that Messrs. Mackinnon Mackenzie 
had induced the Judges of the Bombay 
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to issue a writ of summons on Alibhoy M. 
Jiwanji at London and that therefore the 
decreas was not binding: (d) that the 
“Carlton: Hotel” not being the property of 
Messrs. A. M. Jiwanji & Co., the deposit of 
title deeds by way of equitable mortgage 
cald- only bind the brothers of Alibhoy 
as sureties and not as partners, and that. 
therefore unless they were made parties 
in their c2paczity as sureties, the decree was 
not binding on them, and (e) that according 
tothe information obtained by the plaintiff 
the alleged loan advanced by Messrs. 
Mackinnon Mackenzie & Co., was for certain 
purposes, namely, the purchase of certain 
shares in the Scindia Steam Navigation Co., 
Ld., that the loan hed not only been amply 
over-paid, but there was a sum of Rs. two 
Jacs and remuneration amounting to about 
Rs. one lac, due to Alibhoy M. Jiwanji. 
On these grounds the plaintiff sought a de- 
claration that he was the owner of the Carl- 
ton Hotel property and for recovery of pos- 
session of the said property. He valued the 
prayer for possession at Rs. 40,000. 
Considerable delay was caused in the 
disposal of that suit as the brothers of the 
plaintiff who were defendants No. 2 (a), (b), 
(e) were in Hast Africa and they had to be 
served. Ultimately when the case came up 
for hearing it was found that the value of 
the property sovght to be recovered was not 
less than Rs. 1,64,000 and the plaintiff was 
required to pay court-fee thereon. He failed 
to pay the court-fee with the result stated 
above. In the present plaint, the plaintiff 
has considerably altered his case. He has 


done this perhaps in consequence of certain 


facts which were brought out in the pre- 
vious case, and which went dead against 
the plaintiff's case as set up at that time. 
Although the previous plaint was verified 
by the plaintiff as true to his knowledge, 
he has made no attempt to explain why he 
has altered his case now. In the present 
plaint the plaintiff has admitted that the 
proverty in suit was the property of the firm 
of Messrs. A. M. Jiwanji, that he was a 
partner in the Bombay business of Messrs. 
A. M. Jiwanii & Co., and that the deposit 
of title deeds was made on behalf of the 
firm of Messrs. A. M. Jiwanji & Co. The 
result is that the allegations which were 
made attacking the decree as being without 
jurisdiction on the ground that the plaintiff 
was only a surety and should have been 
joined as such has been given up. An ad- 
mission in the present plaint that the plain- 
tif was a partner of Messrs A. M. Jiwanji 
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& Co, in the Bombay business is again 
contrary to the statement made in para. 15 
of the old plaint. Another important fact 
of which no explanation has been offered is 
that in the earlier case only the properiy 
known as Carlton Hotel was put in issue. 
In the present case the Carlton Hotel and 
another property called Hashim Khan's 
garden have been claimed by the plaintiff. 

-As the plaintiff now admils that he 
was a pariner in the Bombay firm and 
therefore liable as such he has asked for 
a new relief in the aliernative in this 
case. He has said that the loan advanced 
by Messrs. Mackinnon Mackenzie & Co., had 
not only been fully discharged by the 
firm of Messrs. A. M. Jiwanji & Co., but 
there was a large sum of money due to 
that firm which he is entitled to recover, 
and that although that sum is over two 
lacs of rupees, he confines his claim to 
the same sum of Rs. 41,000 as he does 
not want to pay additional court-fee. The 
grounds on which he now seeks to recover 
the property or in the alternative the money 
due to his firm on an account are much 
more limited. than those in the first suit. 
These grounds are: (a) that the plaintiff 
was not a partner in the firm of Messrs. 
A. M. Jiwanji &°Co., at the tims of the 
institution of the suit, to the konwledge 
of Messrs. Mackinnon Mackenzie & Co., 
end therefore the decree passed against 
the firm of Messrs. A. M. Jiwanji & Co. 
is not binding upon him and does not 
affect his rights or interest in the properties 
in dispute; (b) that the decree passed by 
the Bombay Court is without jurisdiction 
as both ihe immovable properties are 
situated at Karachi outside the local limits 
of the ordinary original civil jurisdiction 
of the Bombay High Court and the mort- 
gagors did not reside or curry on business 
there at the time ‘of the suit; (c) that the 
decree was obtained by suppression of facts 
and on false representation that Messrs. 
Mackinnon Mackenzie &-Co., did not know 
who the partners in the firm of Messrs. 
A.M. Jiwanji & Co., were and did not 
know their whereabouts. 

In this suit it is further said that the 
consideration of the advance was not the 
purchase of tle shares in the Scindia 
Steam Navigation Co., but the shares in 
Hejaz Steam Navigation Co., Ltd., the object 
of the purchase of these shares being to 
obtain the control over the directorate and 
to prevent the company from competing 
and interfering with the business of the 
B, L 8. N. Co, and to put the Hejaz 
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Steem Navigation Co., into liquidation and. 


break up the: steamers. The alternative 
claim contains certain items of commission 
for work done and money p3id for purchese 
of shares, etc. No explanation is forth- 
coming why this claim was not preferred 
for so many years. The chief . contesting 
defendants are Messrs. Mackinnon Macken- 
zie & Ox, or rather Messrs. Tne: British 
India Steam Navigation Co, represented 
by their agents Messrs. Mackinnon Macken- 
zie & Co. The other defendants ere two 
of the brothers of the pleintiff end the 
legal representatives of the third brother 
who-is dead. The disposal of this suit 
hes ‘again been delayed for reasons more or 
less similar to those which caused the delay 
in the disposal of the first suit, namelv 
delay in service on the defendants outside - 
British India. A further cause of delay was 
the death of the third brother pending the 
suit entailing the joinder of his legal 
representatives and service being effected 
on them outside British India. 

On the pleadings of the parties the fol- 
lowing issues have been framed: (1) Is 
the suit properly valued and is the pro- 
per stamp duty paid on the pla‘nt? (2) 
Is the decree of the Bombay High Court 
void for want of jurisdiction and the sale 
of the properties held in pursuance thereof 
a nullity? Can the plaintiff go behind the 
Bombay High Court decree and/or recover 
the properties in sujt without getting it 
set aside? (3) Is the plaintiffs right to 
go behind the Bombay High Court decree 
statute-barred ? (4) Was the decree in 
Bombay High Court suit obtained on false 
representations as alleged in para. 30 of 
the plaint and can such inquiry be gone 
into in the present: suit? Had defendant 
No. 1 knowledge of the dissolution of the 
partnership cf the firm in which plaintiff 
was a partner at the date of the Bombay 
High Court suit? (5) Was the letter ref- 
erred to in para. 20 of the plaint served 
on defendant No. 1 and/or was it retracted - 
by the plaintiff and never acted upon? 
(5-2) Does non-service or summons in the 
Bombay High Court suit on the plaintiff 
personally affect the sale of the partnership 
properties under the morigage decree? Or 
does it give him immunity only against 
a personal decree or against his personal 
property ? (6) Was the service of summons 
on A. M. Jiwanji in London sufficient and 
valid service upon the partners of A. M.o 
Jiwanji & Co.? (7) Was the plaintiff a 
partner in the firm of A. M. Jiwanji' & 
Co., at the time of the finding .of the 
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Bombay High Court suit and -thereafter 
till 1923 and did they file appearance in 
the suit through Messrs. Payne & Oo., 
Solicitors,’ Bombay? (8) Does the divi- 
sion 


alleged in para. 2 of the plaint 
affect the mortgage made by the 


firm of A. M. Jiwanji & Co. in favour 
of defendant No. 1 long before that date ? 
(9) Are the allegations in paras. 3, 4, 5 
and 6 of the plaint proved, and even if 
proved, how do they affect the mortgage 
in favour of defendant No. 1 made long be- 
fore that date ? (10) Are the allegations in 
paras. 9 to 19 true and proved and/or 
is 1t open to the plaintiff to raise the 
contentions in paras. 9 to 19 without an 
allegation of any collusion between the mort- 
Sagee and defendants in the Bombay High 
Court suit at the time the decree was pas- 
sed? (11) is the claim of the plaintiff for the 
alleged breach of the alleged agreement 
time-barred ? (12) Ys the plaintiff entitled 
to partition of the properties in suit and 
Separate possession of 1-4th share? (13) if not, 
is the plaintiff entitled to any money decree ? 
If so, for what amount? (14) General. As 
said above, of these issues, issues Nos. 1, 2, 
3, -Å and the 2nd part of No. 10 have been 
tried as preliminary issues, and I now pro- 
cred to deal with them. 

Issue No. ]. Mr. Nadirshah has very dis- 
creetly offered no evidence with regard to 
issue No. 1 so as to avoid thissuit meeting 
the same fate as the first suit. It perhaps 
pays the plaintiff to keep the bali rolling 
with the result that the title of Messrs, 
Mackinnon Meckenzie & Co. to the prop- 
erties being in dispute they cannot deal 
with it In the same manner as they might 
otherwise do. Although it would appear that 
in view of the fact that in this suit more 
properties than one are in question, the 
quarter share claimed by the plaintiff would 
be more than Rs. 41,000. With regard to 
the alternative claim, again, it is a question 
whether one of the partners of a dissolved 
firm can sue only for a quarter share of the 
money due to the firm or limit the claim of 
the firm only to a quarter of the amount 
due to the firm without the consent of his 
ex-partners. But in view of the fact that 
Mr. Nadirshah has not pressed issue No. 1, 
nothing need be said about it and it is 
accordingly struck off. ; 

Issue No. 2. Now, there is no doubt that 
there is a divergence of judicial opinion 
as to the meaning to be attached to the ex- 
pression: “suit for land” in cl. 12, Letters 
Patent, under which the Bombay, Calcutta 
and Madras High Courts are constituted. 
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The Bombay High Court has consistent- 


ly taken the view that the expression “suit 


for land” in cl. 12 is comprehensive enouga 
to give jurisdiction to the Bombay High 
Court to entertain a suit on a mortgage 
of property which is situated outside the 
limits of the Town of Bombay provided of 
course the other ingredients of that clause 
are complied with. The latest Full Bench 
ruling on the point is the case of Hatimbhai 
Hassanally v. Framroz Eduljee Dinshaw, (1) 
in which no less than seven Judges took part, 
and in which six of them, Marten, C. J., Faw- 
cett, Kemp, Blackwell, Patkar and Taleyar 
khan, JJ., upheld the previous decision of that 
Court on that point, while Mirza, J. took a 
contrary view. A good deal of discussion 
turned upon the meaning to be attached 
to the expression “suit for land,” and 
Marten, C. J. was not prepared to accept 
the view that the words “suit for land’ 
should be interpreted to mean “a suit relat- 
ing to or concerning lend.” The learned 
Judge has referred to the judgment of their 
Lordships of the Privy Council in Harendra 
Lal Roy v. Hari Dasi Debi (2) and has 
pointed out that case which forms the main 
stay of some of the decisions of the other 
High Couris which take the contrary view 
does not deal with the question at issue. In 
para. 75 of his judgment the learned Chief 
Justice hrs said: 

“Summarizing, then, my conclusions on the whole 
case, I would hold that just as the primary element 
in a mortgage is the debt and not tne security, so 
the primary or substantial object of a mortgage suit 
is the payment of debt, and that the sale sought 
for is merely ancillary to the main or final end, 
viz., the payment of the mortgege debt. Conse- 
quently, in my judgment, 3 mortgage suit of that 
nature is not a suit for land within the meaning of 
cl. 12, Letters Patent, any more than an administration 
siitis. If that opinion, which is in accordance with 
the pest practice of this Qourt for some fifty-four 
years prior to India Spinning ond Weaving Co., Ltd. 
v. Climax Industr.al Syndicate (3), is in fact er- 
roneous, then Iam content toerr in company with Sir 
Charles Sergant, Charles Farran and Sir Basil Scott 
in this Court, and I believe in company with Sir 
Lancelot Sanderson in the High Court of 
Jaleutta. Further, as it would seem to me, 
the judgments of Sir Lawrence Jenkins and 
Sir Vitor Coutts-Tro tor support that practice, 
rather than the reverse.” ; 

In view of the contrary view entertained 
bv the Calcutta and Madras High Courts, 
the learned Chief Justice suggested the 


1) AI R 1927 Res A 104 Ind. Cas. 8; 29 Bom 
98; 51 B 516 (F. B.). 

(2 ra © 972; 23 Ind. Cas. 637; A IR i914 PO 67; 

ALT A 110; 27 M L J 80; (1914) M WON 462; 16M L 

T6; 18 C W N87; 190 LJ 404; 16 Bom L R 400; 
12 ALJTA LL W 1050 (P. C.) 

ATR 1926 Bom 1; 91 Ind. Cas. 847; 27 Bim. 
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LR 1981; 50 B 1 (F. B.). 
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advisability of the Letters Patent being 
amended in such a way as to put at rest the 
controversy on the true construction of cl. 12. 
This has not yet been done. But there can 
be no doubt that, so far as the Bombay High 
Court is concerned, up to this day, whether 
tightly or wrongly, it has consistently heid 
that a suit of the nature in dispute is nota 
suit within the meaning of cl. 12, Letters 
Patent. With regard to the decisions of the 


other High Courts which are to the contrary, 


itis sufficient to refer to the latest Full 
Bench case of Nagappa Chetiiar v. 
Arunchalam Chettyar. Firm (4), where tke 
whole case law has been discussed. [am 
afraid no useful purpose will be served by 
my entering upon a discussion of the true 
meaning of the expression “suit for land” as 


I think it is hardly necessary forme to go 


into that question inthe present case. This 
is not cne of those ceses where it can be said 
with any show of reason that the decree 
passed by the Bombay High Court is on the 
very face ofit one without jurisdicticn and; 
therefore, a nullity. Tosay the least, itis a 
doubtful question whether the High Court 
has jurisdiction in a suit of this nature or 
no, and the- Bombay High Court hes 
whether rightly or wrongly decided that it 
has jurisdiction to maintain a suit of this 
nature. That being so, it was incumbent 
upon the plaintiff to have challenged the 
jurisdiction of the Court by enteting his 
appearance in the suit or by appealing 
against the decree passed against him toa 
Bench of that Court, end, if need be, by 
appealing to the Privy Council. 

It is no doubt true that in this case the 
plaintiff alleges that he was not served with 
a summons, end says that on that ground 
alone the decree isnot binding upon him. 
I will deal with that point presently. But 
for the moment I shall assume that the suit 
of Messrs. Mackinnon Mackenzie 
against a single defendant who hed been 
personally served. Itis somewhat difficult 
for me to hold that it was cpen ito the 
defendant who was duly served end who 
knew whet view the Bcmbay High Court 
would take on the question of jurisdicticn, 
to allow a decree to be passed ex parie end 
then lofilea suit in this Court challenging 
the decree on the ground that it wasa, 
nullity. If he were permitted to do so, he 
would be ousting the jurisdiction of the 
Bombay High Court in a most ignominious 
way. If in such a case the defendant failed 
to appear in the original suit, orif he 

4) AIR 1934 Rang 250; 151 Ind. Cas, 519; 

07 R Rang. 79 (it B.). ; haere thas 
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would, in my opinion, be binding upon him 
as res judicata, end it would not be open to 
him to re-agitate the same pointin another 
suit. In this connection it is sufficient to 
refer to the case of Rajaram v. Central 
Bank of India, Lèd., (5), 2t p. 486*, where 
an attempt was mede to re-open a mortgage- 
decree which had been pessed in respect of 
property which was outside the jurisdiction 
of the original Court jurisdiction of the High 
Court, Fawcett, J., has said: 

“This being a Court of superior jurisdiction, the 


ordinary principle applicable is that nothing shall 
be intended to be out of the jurisdiction of that 


surerior Court but that especially appears to beso, . 


and the question whethe a suit on a mortgage was a 
suit for land was certainly not so absolutely clear 


thatthe Bombay High Court, in taking the view that 


it did, did anything absurd or unreasonable .... 
The .Court, therefore, 
No. 3965 of 1924 was bound to follow that ruling, 
unless and until it was overruled by proper authority, 
whether by a Full Bench or by the Privy Council or 
until it was superseded by some legislative enactment 


of the Letters Patent. For the Court to say that, in, 


such circumstances, the decrees passed by that Court 
are pure nullities, though the Court according to 
authority by which it was bound, was authorised to 
take the view it did, is, I think, a. proposition which. 
cannot be acceded to.” 

And at p. 488 he has said: 

“I think that thereis a clear general principle that 
decided cases cannot be re-opened merely because the 
view tnat was taken on a question of law in that case 
18 subsequently upset.” 

These observations are pertinent to the 


present case. This brings me tothe ques- 


in adjudicating on the Suit ` 


+ + 


tion whetker the mere fact that the plaintiff - 


was not personally served affects the point 
atissue. It is admitted that the property 
which is now sought to be recovered was the 
property of the firm of Messrs. A.M. Jiwanji, 
prior to 1916, and that the plaintif was a 
partner in that firm. It is elso admitted 


that the plaintiff was liable upon the equit-. 


able mortgage. 

But his case now is that. that mortgage 
debt had not only been discharged but on 
the accounts between the firm of Messrs. A. 
M. Jiwanji & Co. and Messrs. Meckinnon 
Mackenzie & Co., there wasa balance in fav- 
our of the former firm. Thet being so, a suit 
on the mortgage against the firm of Messrs. A. 
M. Jiwanji was maintainable in the Bombay 
High Courtunder O. XXX, r. 1, Civil Pro- 
cedure Code, whether or not that firm was in 
existence at the date of the suit. or not. It 
is equally clear from the provisions of 
O. XXX, r.3 that it was not at all neces- 


(5) AIR 1926 Bom. 481; 98Ind. Cas. 341; 28 Bom 
LR 879. 
~ *Pages of A, I. R. 1926 Bom.—[Ed.] 
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Bary for Messrs. Mackinnon Mackenzie & Co., 
to serve every partner of thet firm if they 
were content with recovering the amount 
claimed by them from the partnership 
Property which in this case was the mort- 
gaged property. All that the’proviso to r. 3 
requires is that the summons shall he served 
upon every person whom if is sought to 


make liable, which means every person, 


“whom it is sought to make personally 
liable" The proviso to O. XXX, r. 3, Civil 
Procedure Code, must be read along with 
and inthe light of O. XXI, r. 50, Civil.Pro- 
cedure Code, and sofar as the property of 
a dissolved firm is sought to be liable, there 
is no need for serving esch and every paro 
ner of that firm. 

Were it not s9, it would render nugatory 
the healthy provisions of O. XXX, Civil 
Procedure which are intended to enable a 
plaintiff to get an expeditious decree in a 
suit in which he expects to realise his money 
from the firm’s property. I em, therefore, 
of the opinion that it is not open to the 
plaintiff to challenge the decree passed 
against his firm es a nullity on the ground 
that he was not ‘personally served, or on the 
ground that as he was not personally served 
the property of the firm was not liable for 
the decree. His remedy, if any, is by mov- 
ing the High Court to vacate its decree. 

In this connection it was argued that al- 
though the decree may not be a nullity, the 
subsequent proceedings under which Messrs. 
Mackinnon Mackenzie & Co., became pur- 
chasers of the property are a nullity. But 
there is no substance in that point either, 
and it is concluded by authority, Tt will be 
sufficient in this connection to refer to 
the case of Chimnabai v. Kasturbhai 
Manibiai (6). Under the circumstances, the 
claim of the plaintiff to recover either the 
whole ora quarter share in the properties 
known as the Carlton Hotel and Hashim 
Khan's Garden is not maintainable. My 
findings, therefore, cn issues Nos. 2, 3, 5-A 
are a9 follows: 

Issue No. 2: The decree of the Bombay 
High Court is not void for want of jurisdic- 
tion and the sale of properties held in pur- 
suence thereof is not a nullity. The plaintiff 
cannot go behind the Bombay High Court 
decree and/or recover the properties in suit 
without getting the decree set aside by the 
Court which passed the decree. Issue No. 3: 
The plaintiff's right to go behind the Bom- 
bay High Court decree is statute-barred. 


The decree was passed in 1924 and the sale 


. (6) ATR 1934 Bom. 225; 149 Ind. Cas. 892; 36 Bom. 
L R 454; 6 RB 399 (S. B) il ki 
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was held about that time. The first suit was 
filed in 1928, more than 5 years after the 
passing of that decree, and unless that 
decree, was 2pso facto a» nullity, 
the first, suit was barred by limita- 
tion; more sọ is the second suit barred by 
limitation. Nothing has been said by the 
learned Advocate for the plaintiff to show 
that this is a case in which s. 14, Limitation 
Act; can be applied. But that point hardly 
arises in view of my finding that the Bombay 
High Court decree cannot be challenged in 
this Court. With regard to the alternative 
claim it is sufficient to observe that the 
plaintiff's cause of action to recover the 
money; if any, arose not later then 1921. This 
is clear from para. 18 of ihe plaint where 
the plaintiff inter alia states as follows: The 
plaintiff further submits without prejudice 
that A. M. Jiwanji & Co., are entitled in any 
case to claim damages from the defendants 
for breach of their agreement of giving them 
stevedoring work end which the plaintiff esti- 


‘mates tentatively irom 1913 to 1921 at five 


lacs. The mere fact that in para. 33 the 
plaintiff states that the cause of ection arose 
in December 1927, when the plaintiff became 
entitled to recover the property in suit can- 
not give him afresh cause of action on the 
account. Apart from this it might be ob- 
served that the suit on the account in respect 
of business done in Bombay would arise in 
Bombay and not in this Court, butitis not 
necessary for me to go into thet question as 
that is not one of the points in issue for deci- 
sion to-day. Issue No. 5-A: On this issue 
my finding is that the non-service of a sum- 
mons on the plaintiff personally does not 
affect the sale of the partnership property 
under the morigage-decree. Issue No. 10, 


2nd part: No finding is necessary in view 
of my finding on the other issues. I eccor- 
dingly dismiss this suit with costs. I have 


referred in this suit to Messrs. Mackinnon 
Mackenzie & Oo., instead of the B. I. S. N. 
Co., for the sake of convenience. The first 
set of defendants is the B. I. S. N. Co. repre- 
sented by Messrs. Mackinnon Meckenize & 
Go. as their agents. In the Bombay High 
Court suit both the B. I. 8. N. Co. and Messrs. 
Mackinnon Mackenzie & Oo. were plaintiffs 
and the decree which is said to be anullity 
was passed in favour of both. 
N. Suit dismissed. 


330 

: ALLAHABAD HIGH COURT 
Civil Revision Application No. 243 of 1935 

December 3, 1935 l 
BENNET, J. ` 
Babu RAMESH CHANDRA AND ANOTHER | 
~~PLAINTIFFS—-APPLICANTS ` 
VETSUS gr 
Firm KASHI RAM-BHAJAN LAL 
——DEFENDANTS—Oppos!Ts PARTIES - 

Limitation Act (IX of 1908), s. 6—Acknowledg- 
ment—Legal disabtlity—Acknowlegment given when 
creditor was under legal disability—Creditor, whether 
entitled to all the period allowed by s. 6—S. 6, whether 
precludes minor from suing. 

Where at the time when a payment by cheque 
towards and a debt is made by a debtor, the creditors 
under a legal disability being a minor the 
payment does not merely extend limitation for a 
period ofthree years but it operates under s. 6, 
Limitation Act, to produce the result that at the 
time from which the period of limitation is to be 
reckoned the creditors were under the legal disability 
of being ‘minors and therefore they have all the 
period for their suit given to them bys. 6. Chandra- 
bhan v, Rajkumar (2), relied on, Ram Charan v. Ram 
Dass (1), not followed. 

A minor having the benefit of s, 6, Limitation Act, 
is not precluded from bringing his suit before 
attaining majority. Must Imran v. Collector of 
Bijnor (8), relied on. 


C. R. App. against the decree of the Small 
Cause Court, Judge, Farrukhabad, dated 
‘February 28, 1935. | 

Mr. Mohammad Ismail, for the Applicants. 

Mr. Babu Ram Avasthi, for the Opposite 
Parties. 

-Order.—-This is a civil revision by 
plaintiffs against a decree of the Sma 
Cause Court of Farrukhabad dismissing 
a suit of the plaintiffs. The plaintiffs are 
two minors who sued through the Collec- 
tor of Farrukhabad as manager of Court 
of Wards fora sum of money elleged to 
be due from the defendant on the basis 
of a bahi-khata account. The lower Court 
held that the suit was barred by limita- 
tion. The Court found that on Novem- 
ber 17,1928, the defendant purchased a 
hundi from -the plaintiff for Rs. 2,509-5-5 
and, therefore, became in debt to the 
plaintiff for payment of thatamount. A few 
days later, on November 20, 1928, the father 
of the plaintiffs died. By November 25, 1929, 
the defendant firm had paid almost all 
the principal but apparently the interest 
was not paid. On November 16, 1929, 
the defendant firm made a payment tothe 
plaintiff by a cheque (Ex. 1). This was the 
last transaction and the suit was brought 
more than three years after this date in 
1934. There is no doubt that the pay- 
ment by cheque gave a fresh start to 
limitation on November 16, 1929, but the 
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Court below has held that this only ex“ 
tended limitation for three years from 
that date, and as the suit was brought 
after that period, the right to sue was 
barred. For the plaintifis the learned 
Government Advocate contends thet under 
ss. 19 and 20: 

“A fresh period of limitation shall be comput- 


ed from the time when the acknowledgment was. 
so signed, or when the payment was made.” 


His argument is thet under s. 6, Limitation 
Act, the plaintiffs ere under a legal dis- 
ability and that the date of November 16, 
1929, should be taken under s. 6 es the 
date “at the time from which the period 
of limitation is to be reckoned.” That is , 
he argues that the payment by cheque does 
not merely extend limitation for a period 
of three years but it operates under s. 6, 
Limitation Act, to produce the result that 
at the time from which the period oflimi- 
tation is to be reckoned the plaintiffs were 
under the legal disability of being minors 
and, therefore, the plaintiffs have all the 
period for their suit given to them bys. 6. 
This is a subject on which the rulings of 
this High Court have differed. In an ear- 
lier ruling of 1999 under the former Limi- 
tation Act of 1877, there was a ruling 
reported in Ram Charan v. Ram Dass (1) 
That ruling was contrary to the view ad- 
venced by the learned Government Advo- 
ca'e. On the other hand in a recent ruling 
of the year 1932 reported in Chandrabhan 
v. Raj Kumar (2), a Bench of this 
Court hes adopted that view and has held 
thatin acase similar to the present, s. 6 
will epply. I consider that I ought to fol- 
low the later ruling which eppears to be 
more logical, andin my opinion, the plaint- 
iffs are, therefore, entitled to sue. A fur- 
ther question was raised that on the word- 
ing of s. 6, the suit could only be brought 
by the plaintiffs personally after they had 
attained majority and within a period of 
three years from so attaining majority. 
It is not quite clear on this theory what 
would happen if there was a difference 
of more then three years between the ages 
of the plaintifis and I was not shown any 
ruling in which this point of view had 
been adopted. On the other hand, in 
Musi Imran v. Collector of Bijnor (3) a 
Bench of this Court has held that a suit 
cauld be brought on behalf of the minors 


(1) 6 A L J 378; 1 Ind. Cas. 759. : 

(2) 54 A 1019; 142 Ind. Cas. 791; A I R 1933 All. 100; 
(1932) A L J 1012; Ind, Rul. (1933) All. 197. 

(3) (1934) A L J 803; 148 Ind. Cas. 1166; A IR 1934 
All 434;6 R A 839, 


1936 


in which the minors obtained the benefit 
of s. 6, Limitation Act. l 
This appears to me to. be the meaning 
of the section. It would cause great incon- 
venience if it were held that under s. 6, 
time must always run for the full period 
until minors heve come of age because 
in such a case interest would accumulate 
largely to the detriment of the defendant. 
Accordingly, therefore, I consider that in 
the present case the plaintiffs were eniitl- 
ed to sue for the amount due to them. In 
this view I allow this application in revi- 
sion and I remand the suit for disposal 
by the Small Cause Court Judge. Costs 
hitherto incurred will be costs in the case. 


D. Application allowed. . 





MADRAS HIGH COURT 
Appeal Against Order No. 92 of 1934 
August 2, 1935 
Buen ann K. S. MENON, JJ. 

N. K. VENKATESAN—APPELLANT 
VETSUS 
B. RAMA RAO, Tas OFFICIAL 
LIQUIDATOR, ANANTAPUR MUTUAL 
BENEFIT PERMANENT FUND, Lrp., 
—RESPONDENT 

Company—Mutual Benefit Fund—A ppropriation of 
share capital of member towards debt due to fund, 
whether terminates membership—Liabiiity as con- 
tributeory—Madras Original Side Rules, r. 59—~ 
Omission to give notice under r. 59, effect of. 

Th emembership in a fund is not terminated by the 
mere appropriation ofthe share capitel of a member 
towards the amount due by him to the fund in ths 
absence of any forfeiture. 

The fact that a contributory was given no notice 
under r, 99 of the Madras Original Side Rules under 
the Companies Act afterthe list of contributors was 
settled is not by itselfa ground for setting aside an 


order if there is nothing in the merits in favour of 
the appellant, 


_A. aga'nst an order of the District Court 
of Anantapur, dated September 28, 1933, 
end made in I. A. No. 33 of 1933. 

(O. P. No. 162 of 1927, on the file of the 
High Court, Madras). 

` Mr. P.S. Ramachandra Ayyar, for the 
Appellant. 

My. A. Gupalacharlu, 
dent. 

_Judgment.—The only point for substance 
in this appeal is that the appellant was 
given no notice under r. 59 (Madras O. 6. 
Rules under the Companies Act) after the 
list of contributories had been settled. This 
might have been a good point but un- 
fortunately for the appellant, it was not even 
raised before the learned District Judge. 
It is, therefore, at this stage a mere technic- 


for the Respon- 
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ality which cannot be allowed to defeat tha 
Official Liquidator unless the eppellant hag 
some solid merits in his favour. 

On the merits it is clear that the appel- 
lant could only have raised before the 
learned District Judge the same objections 
as he had already raised in his counter to the 
Officiel Liquidator's application to include 
hisname in thelist of contributories. The 
same objections were raised by many other 
contributories and were rejected by the 
learned District Judge. We agres with the 
learned District Judge that the appellant's 
membership was not terminated by the 
appropriation of his share capital towards 
the amount due by him to the Fund. There 
wos no forfeiture of his share capital and 
no termination of his membership. Since 
the appellant could oaly have raised before 
the learned District Judge objections which 
were actually raised by other contributors 
and which were properly overruled by the 
learned District Judge, we are not prepared 
to ellow this appeal merely because no 
notice was given to the appellant under 
r. 59. 

The appeal is, therefore, dismissed with 
CS:S. , : 

A. Appeal dismissed, 





PATNA HIGH COURT 
Civil Appeal No. 542 of 1932 
December 13, 1935 
Wort AND ROWLAND, JJ. 
Musammat BltI ZAINAB AND OTHERS— 
DEFENDANTS—ÅPPELLANTS 
versus 
MUHAMMAD AYU R—PLAINTIVP AND OTJERS 


DEFENDANTS—-RESPONDENTS 

i Adverse possession —Co-sharer —Ouster— Knowledge 
on part of person ousted —~ Non-receipt of rent, whe- 
ther proof of ouster — Burden of proof — Possession 
referable to lawful title—Whether deemed to be 
derived from usurpation~—~Evidence Act (I of 1872), 
s: 66, proviso 2— Document produced from custody of 
person asserting title~\Whether important in con- 
sidering question of benami. 

Exelasion or ouster involves not merely the act of 
the person ousting but the state of mind of the per- 
son ousted. Knowledge on the part of the latter, 
therefore, is essential. [p. 334, col. 1.] 

The mere fact of non-receipt of rents is not con- 
clusive evidence of ouster by the cc-sharer who is in 
possession. [ibid.] 

The onus of proving ouster is uponthose who set 
up adverse title. Abdul Wahed v. Mohan Hashi 
Saha (1), Culley v. Taylerson (2) and Varada Pillai 
v. Jeevaratnammal (4), relied on. [ibid.] 

Where possession can be referred to a lawful title, 
it will not inthe absence of very cogent reasons be 
deemed to be derived from usurpation. [p. 335, col, 1.| 

The fact that the documents of title were produceq 
From the custody of certain persons is of importance 
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in consideringa question of benami, but it cannot 
he said thata Judgein considering a question of 
this character is bound to come to the conclusion, in 
the event of a document being produced from the 
custody of the person  assertingthat title, that his 
case is made out. [p. 333, col. 1.] 


C. A. from the decision of the District 
Judge, Shahabad, dated February 6, 1932. 

Messrs. Mahabir Prasad and Harinandan 
Singh, for the Appellants. 

Messrs. Manohar Lal, Yasin Yunus and 
J. N. Sahay, for the Respondents. 


Wort, J.—This appeal is by the defend- 
anis in an action brought by the plaintiff 
for possession of two parcels of land upon 
one of which stood 2, house which was admit- 
tedly in possession of the defendants. It 
is quite unnecessary to. set out in detail 
the actual facts. It is sufficient to say that 
the plaintiff claimed title through a purchase 
from Musammat Masiman and Musammat 
Safihan who were daughters of one Khedan 
Mian by his first wife. Some question arose 
in ihe Court helow as to whether they were 
in fact sisters, as the facts I have stated 
would indicate, or whether they were cousins 
as was the later case of the plaintiff before 
the learned District Judge. The learned 
District Judge however has come to the con- 
clusion that they were cousins, butin the 
events which have happened and the facts 
which have been found by the learned 
Judge, nothing turns. upon that question 
excepting the question relating to an argu- 
ment advanced by Mr. Mahabir Prasad 
appearing on behalf of the defendant-appel- 
oe with which I shall in a moment 

eal. 

The defendants elaimed to have been in 
possession of the property by a gift from 
Musammat Jumratan which was made just 
before her death; her death took place in 
- 1928. The alternative case made by the 
them was that the property in dispute was 
not the property of Khedan Mian, the 
ancestor, but had been purchased by Mo- 
hammad Rafiq, who was the son of Khedan 
Mien through his first wife Musammat Bano. 
There was another case put forward by the 
defendants and this wes that the defendants 
had title by advers3 possession. Certain 


questions of fact in those circumstances came 
to be consideréd by the learned Judge in 


the Courl below. The learned Judge has 
found that the story of the gift has not 
been established. He has come to the con- 
clusion that the property was not purchased 
by Muhammad Rafiq but that it was the 
property of Khedan Mian. He has also 
come to the conclusion that the defendants 
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had no title by adverse possession. There 
were incidental questions which related to 
these principal questions, but it is unneces- 
say to refer to them. 

Mr. Mahabir Prasad on behalf of the 
defendants-appellants contends that, in 


“ deciding the question whether the property 


was the property of Khedan Mian or whe- 
ther it was the property of Muhammad 
Rafiq, the learned District Judge has failed to 
take into consideration one of the principal 
documents of title upon which the defen- 


dants relied; that was Ex. D. Exhi- 
bit D purports to be a purchase 
by Muhammad Rafiq in the year 


1890 for tbe purpose of building a house 
Which is one of the properties, the subject- 
matter of this dispute. In my judgment, 
however, the argument is unsustainable. It 
is tobe noticed that the case which the 
defendants attempted to make out in their 
written statement was that they had pur- 
chesed the whole of the land upon which the 
house stood. It is true that the learned 
Judge in the Court below has not referred 
to this particular document (Ex. D) by name, 
put in considering the question of the title 
setup by the plaintiff, he has quite clearly 
referred to it. The circumstances were 
these. The defendanis came to Court and 
adduced in evidence three documents Ex. D 
which referred to the land upon which the 
house stood, Ex. A and Ex. B, which related 
to the other land, the subject-matter of the 
dispute. They were met, however, by Ex. 2 
the document produced by the plaintiff, 
Now it would appear that the defendants 
were unaware of the existence of this docu- 
ment Ex. 2. It was a document in the name 
of Khedan Mian, and, if once eccepted by. 
the Judge of fact, would dispose of the 
defendant's case entirely. The explanation 
which the defendants gave was that the 
purchase had in fact been made by Muham- 
mad Rafiq, butin the benami name of his 
father, Khedan Mian. Thisis a case which’ 
the learned Judge in the Court below did 
not accept. The matter therefore stands’ 
in this way that the defendants came into . 
Court with a document which purported to` 
show a title to the whole of the land upon 
which the house stood and were met by this 
document (Ex. 2) which they sought to ex- 
plain in the manner which I have already 
indicated. It is impossible, after reading 
the judgment of the learned Judge on this 
question, to hold that he did not consider . 
Ex. D. The learned Judge in disposing of 
this matter makes this statement : 

“The appellants’ case in the written statement wa 
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that Khedan had nobhingto do with the prorerties 
and Refiq acquired the whole of the properties in 
suit. But in the course of the trial the case ofthe 
appellants underwent a change. The defence witnes- 
ses gave evidence tothe effect that there was an old 
ancestral house of Khedan, but that house fell down 
and Rafiq built anew house on the site by acquiring 
more jand. This case is a new case which was never 
alleged in the written statement.” 


This statement of the learned Judge is 
borne out by a reference to para. 11 of the 
written statement. In my judgment, asl 
-have already said, it is impossible to come 
to the conclusion that the learned Judge 
‘ignored Ex. Din coming to the conclusion 
on the question whether the property was 
the property of Khedan Mian or whether it 
-had been purchased by Muhammad Rafiq. 
-The other question relating to title to the 
property in dispute, as set up by the defen- 
dants, is this. The case of the defendants 
was that the property was purchased benami 
and the only pcint advanced by Mr. Maha- 
bir Prasad on this part of the case is that 
the learned Judge failed to consider one of 
the most important facts in the case which 
would go to establish the case made out by 
the defendants. The fact to which he 
referred is that the documents of title were 
produced froñ the custody of the defen- 
.dants. It isimpossible to say that a fact 
of that kind is of no importance in consider- 
ing a question of benami, but it is equally 
impossible to say that a Judge in consider- 
‘ing a question of this character is bound ‘to 
come to, the. conclusion, in the event of a 
document being produced from the custody 
“of the person .asserting that title, that his 
‘case is made out. The learned Judge as 
far as we can see in this case, was disposed 
to find against the defendants for a very 
simple reason and that is that a number of 
transactions to which ireference was made in 
‘the Court below (of a benami character that 
is to say) were transactions by Khedan Mian 
notin the benami name of Muhammad Rafiq 
as the defendants would seek to make out, 
but in the benami name of his wife; in 
other words, the practice of Khedan Mian 
“was not, as suggested by the defendants, 
‘to use the name of his son, but to use the 
name. of bis wife. It is a matter entirely 


within the competence of the learned Judge ` 


“to place what value he thought upon this 
fact, and he having come toa conclusion on 
what isa question of fact, itis impossible 
for this Court to disturb that decision i 
second appeal. ; 

- The -only other substantial question 
‘argued by Mr. Mahabir Prasad on behalf of 
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possession. Now what appeaïs to have been 
found here is that after the death of Khedan 
Mian his cousin Jan Ali had the properties 
recorded in his name, and after the death 
of Jan Ali, they were recorded in the name 
of his wife Musammai Jumraten. The other 
fact that the learned Judge has found is that 
the other co-sharers from whom the plain- 
tiff claimed his title did not enjoy the rents 
of the properties in dispute nor did they live 
in the house which also was the subject- 
matter of this action. Mr. Mahabir Prasad 
contends that although the entry in the 


‘Record of Rights is not sufficientin itsalt, 


that taken together with the finding of fact, 
that the other co-sharers did not enjoy the 


-yents and profits of these properties, was 
' conclusive on the question of adverse pos- 


session of Jan Ali. Mr. Mahabir Prasad is 


“driven to that position because once itis 


admitted thet those facis were merely evi- 
dence of ouster, is would be for the learned 
Judge in the Court below to consider whe- 


ther in the circumstances of the case ouster 


was established. The argument is putin 
another way. The learned Judge com- 
mences this part of his judgment by 
stating : l 
“This brings us to the question of law regarding 


' adverse possession, the most important point which 


has been agitated before me on benalf of the appel- 


lants,” 

Mr. Mahabir Prasad contends that the 
learned Judge has held that the entry 
in the Record of Rights in the name of 


Jan Ali end the non-receipt of rents by 


-the other co-sharers are as a matter of 


law, not evidence of ouster. Reference 


“was made by the learned Judge in the 
- Court below to the decision in Abdul Wahed 
“wa Mohan Bashi Saha (1). 


During the course 
of his judgment in the case Mukerji, J., 


referred to the case of Culley v. Taylerson 


(2) in which Lord Denman said : 
“But where the claimant, tenant-in-common, 
has not been in the participation of the ients 


‘and profits for considerable length of time aad 


other circumstances concur, the Judge will direct 
the jury to take into consideration whether they 
will presume that there had been an ouster” 

and, then referring to the case report- 
ed in Curea v. Appuhamy (3), makes this 


observation : l 

“Speaking of extinguishment of title of a person 
by reason, of adverse possession on the part of 
his co-owners, the House of Lords observed that 
nothing short of ouster or something equivalent to 


ouster could bring about the same result,” 


(1) 340 WN 246; 128 Ind, Cas, 103; A IR 193g 
Cal. 466. s 
(2) (1810) 11 Ad. & BL. 1008; 3P & D 539;9 LJQB 


\ : (3) (1912) A O 230; SLL J P O 154; 105 LT 
the appellants is that relating to adyerse .836, | 
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Then Mukerji, J., observed : 

' “Exclusion or ouster “involves not merely the 
act of the person ousting but the state of miad 
of the person ousted. Knowledge on the part of 
the latter, therefore, is essential. Such knowledge 
may be proved directly or inferentially.” 

TL refer to the case of Culley v. Taylerson 
(2) for the reason thet their Lordships of 
the Privy Council in the case of Varada 
Pillai v. Jeevaratnammal (4), referred to 
this case and ‘Lord Cave, delivering the 
judgment of the Privy Council said : 

“Whether this rule (that is the rule that the 
possession of one part-owner.is the possession of 
others) is applicable to sharers in an unparti- 
tioned agricultural village in India not holding 
their shares as members of a joint family, 
it ig unnecessary for the purposes of the present 
case to. decide; for upon the facts of the case 
the rule has no application. The limits of the 
a were definedin Culley v. Taylerson (2) as fol- 
< ows,” a = . i 1 
and then refers to the passage which 
I have read from the judgment of Muker- 
ji, J. Itis parfectly clear in the first place 
that the mere fact ofitself that is to say, 
non-receip: of renis is not conclusive evi- 
dence of ouster by the cosharer who 


is in possession. -Even taking the 
facts ‘together © with the fact proved 
in this case, namely, the entry in the 


Record of Rights of Jan Alis name, it isa 
question, as Lord Denman said, for the 
jury (that isto say the Court of fact) to 
say whether they will presume that there 
hás been an ouster.. But in my.judgment 
“in -this cese it was necessary {0o . prove 
facts other than. those. which have been 
established here ; to use the words of Mu- 
kerji, J. : : S : 
“Exclusion: or. ouster involves not merely, the act 
of the person’ ousting but the state of mind of 
. the person ousted. Knowledge on the part of the 
latter, therefore, is essential.” ' 

Now, the position is this ihatin the first 
place something other than that which 
has been proved was necessary. The onus 
with regard to the matter was upon the 
defendants here who were-setting up their 
adverse title. Even assuming that they had 
established all that ‘was Necessary in the 
circumstances, it was for the Court of fact 
to say whether in the circumstances an 
ouster could be presumed. Now that leaves 
only one question to be decided, namely, 
whether the learned Judge in the Court 
below has decided this es a question of 
law or whether he has taken the evidence 
into consideration and decided it as a ques- 
tion of fact. In my judgment the learned 


_ (4) 46 I A 285; 53 Ind. Cas. 901; AIR 1919 P G 44; 
43 M 244; (1919) M.W N 724; 10 LW 679; 24 CW N 
346; 38 M ÙL J 313; 18 A LJ 274; 2 U PL RAP O) 6l; 
22 Bom, L R444 (P O). 
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Judge here has not misdirected himself. He 
has stated, as Mr. Mehabir Prasad admits, tlie 
law correctly and has come to the conclu- 
sion that in. the circumstances of the case 
no ouster wes proved, and, therefore, the 
tile which wes setup by’ the defendants 
was not established. For those reasons, 
in my judgment, the decision of the learn- 
ed Judge in the Court below is correct 
and the appeal, therefore, fails which must 
be dismissed with costs. .. 
Rowland, J.—I. agree. It is perhaps un- 
fortunate that whereas the arguments in the 
case. before the District Judge were con- 
cluded on July 23, 1931; it was not till 
February 6, 1932, that he delievered his 
judgment. .The findings at which the Dis- 
trict Judge errived were.tkatthe purche- 
ser of the properties in suit was Khedan 
and not Rafiq ;: that the heirs of Khedan 
were Musiman, Safihan, Jumratan «end 
Khedan's cousin Jan Ali; that ihe entry 
of. the properties in 1he. Record of Rights 
papers -in the neme of Jan 
Ali and, thereafter, Jumratan did not amount 
to ouster. of the o'her co-sharers ; end thet 
on ibe death of. Jumretan in 1928, Musi- 
men and Safihyn had good title to confer 
on the plaintiff by the .sale-deeds, dated 
respectively January 1, 1929, February 8, 
1929, end May 30, 1929. Perhaps.the long 
deley between the hearing .of areumenrs 
and delivery of judgment may have some- 
thing to do with the omission of the Dis- 
trict Judge to consider in- his. Judgment 
Ex. D, the lease taken in the; name of 
Rafig.in 1890: of a portion of: land for 
building of a residential house.: . ‘This has 
left a. loop-hole to Mr. Mahabir Prasad to 
argue that the District J udge’s finding that 
the purchase of the property was by 
Khedan is not a proper finding of fact 
concluding the matter. It has been con- 
tended that had Ex.D been considered by 
the Courts below the conclusion should 
have-been otherwise. In fact I do not think 
that, if the District Judge had considered 
Ex. D along with Exs. 2, A and B, it would 
have made any difference to his finding. 
He has on other grounds found the, evi- 
dence of the witnesses for the defendants 
to be unreliable, and he has expressed 
a strong opinion as to the iniprobability 
of Rafiq taking the property in the farzi 
name of his father. 1 have no doubt 
that in the view that the District Judge 
was disposed to take of that transaction 
he would have had little hesitation in hold- 
ing that it was more likely that the father 
should take property in the name of his: 
son, and that Rafigq’s name in Ex. D caused 
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no difficulty in adhering to that view. It 
is then said that the District Judge's finding 
is open to criticism because he has not 
considered the fact that Exs. A, B and D 
came from the custody of the defendants. 
Now this custody could be accounted for 
by the fact that there seemed tohave been 
friendly relation between Jumratan and 
Kulsom and there is no improbability in 
the defendanis thus having got the cus- 
tody of the documents from Jumratan. It 


will -be remembered that the defendan's 


had setup a case of gift by Jumratan to 
the defendants. That case was negatived 
by the District Judge ; but on the findings 
on the other issues it makes no difference 
whether Jumratan purported to give the 
Property which she was holding only asa 
co-sharer, so thatthe failure of the District 
Judge to consider Exs. A, B and D is another 
matter having no effect on the validity of 
the findings. - 

The other finding that has been attack- 
ed “is that the possession of Jan Ali and 
Jumtratan did not amount to ouster of the 
other co-sharers. This point has been exa- 
mined in detail in the judgment of my 
learned brother, and it is only necessary 
to say that I have no doubt the District 
Judge correctly applied the principle that 
where possession can be referred to a law- 
ful title, it will not, in the absence of 
very cogent reasons, be deemed to be 
derived from usurpation. I agree, there- 
fore, that the appeal should be dismiss- 
ed. l 
D. ~ Appeal dismissed. 





- ‘RANGOON HIGH COURT | 

Civil Revision Application No. 402 of 193 

December 23, 1935 

MosrLY AND Ba U, JJ. 
GOVERNMENT ADVOCATE, BURMA— 

l APPLICANT | 

7 VETSUS : 

U PO SHWE AND ANoTaER—RESPONDENTS. 
Burma Rural Self-Government Act (IV of 1921), 
"58. 78, 79—Rules framed under the Act, Chap. I, r. 34 
—Anplication under r. 34 for declaring election of 
Chairman void—Competency of— Jurisdiction—Ex- 
tension of jurisdiction by Judge—Whether proper — 

Maxim. j 

The rules framed. for the election of the Chairman 
of the District Council ere framed under s. -79 (1).(e) 
of the Burma Rural Self-Government Act, and are ia 
a different chapter, Cnap. IV, p. 191 òf the Hand-Book. 
They do not provide for any questioning of the 
election of a Chairman by petition to Court. -Con- 
sequently,.an application purporting’ to be made 
under r. 34 of Chap. I of the rules framed under the 
Act for declaring the election of a person as Chairman 

of a District Oouncil void, is not competent, k 
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In a country where jurisdiction is strictly defined 
by statute, it would be a better maxim to sey that it is 
the duty of a good Judge to follow the law which he 
is bound to prescribe to other than the maxim that 
it is the duty of a Judge to extend his jurisdiction. 

©. Revn. App. from an order of the District 
Court, Pyapon, dated August 7, 1935. 

Messrs. Eggar, for the Applicant. 

Messrs. E. Maung and Maung Gyee, for 
the Respondents. 

Mosely, J—Tsis is en application in 
revision filed by the Government Advocate 
against: the order ofthe District Judge of 
Pyapon declaring the election of U Ohn 
Kin as Chairman of the Pyapon District 
Council void. The application to the Dis- 
trict Judge purported to be made under 
r. 34, Chap. J, of the rules framed under the 
Burma Rural Self-Government Act of 1921. 
Rule 34 provides that .the validity of an 
election may be questioned by petition -to 
the District Judge on the ground amongst 
others that the person whose election was 
questioned was atthe time ofthe election 
not qualified for being elected notwith- 
standing thathis name wes entered in the 
roll: r. 34 ib). The application to the 
District Judge was made cn July 2, 1935, 
by. U.Po Snowe, ex-Chairman,. who was 
defeated by U Ohn Kin for the chairman- 
ship. The application was on the ground 
thet U Ohn Kin was not qualified to stand 
for election to the Circle Board. 


Members:of Circle Board are Na 


vide s. 6 (a) of the Act, and the quali- 


fications of members are laid down ès pro- 
vided bys. 8 (a) and s. 78°(1)° (e) by 
O. J, Sch. II, to the Act p. 59 of the Hand- 
Book, which’ prescribes the’ qualifications 
for the electoral roll. Only persons enter- 
ed in that roll are eligible to vote or to 
be elected. Circle Boards elect members 
to the District Council, vide s. 7 (a) of 
the Act. Rules have been framed under 
s. 79(1) (a) to decide disputes as to elec- 
tions to Circle Boards and District Councils 
under Chap.-I of the rules. Any objection 
to the electoral roll is to be made to the 
enrolling officer and decided by him, (r. 7 
p. 175 of the Hand-Book), and an appeal 
shall lie tothe Township Judge from his 
decision’ under r. 8, provided it is made 
within seven days of the enrolling officer's 
decision. The decision of the ‘l'ownship 
Judge on’ appeal shall be final. | 

"In the ‘present case an appeal was laid 
by U Ohn-Kin‘against the order of the 
enrolling officer refusing to enrol his name, 
and was decided in his favour on Novem-~ 
ber’ ‘16, 1934. As I have said rules have 
been framed under s., 79 (1) (a) of the 
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Act to decide disputed elections of members 
to the Circle Board and to the District Council. 
Toe rules framed for the election of the 
Chairman of the District Council are fram- 
ed under s. 79 (1) (e) of the Act, andare 
in a different Chapter, Chap. IV, p. 191 of 
the Hand-Book. They do not provide for 
any questioning of the election of a 
Chariman by petition to Court. The 
learned Judge. admitted this, but said, to 
quote his own words: ` 

“It is the true maxim of ourlaw that it is the 


duty ofa Judge ‘to extend his jurisdiction, boni 
Judicis est ampliare jurisdictionem.” 


and he therefore held thatthe rules allow- 
ing and governing applications to set aside 
elections for membership of Circle Boards 
and District Councils should be extended 
to the elections of Chairmen of District 
Councils. The Judge conceded that the 


application to him was made -long after - 


the 15 days had elapsed from the date 
that the election to the Circle Board was 
published under s. 35, (which prescribes 
. the limitation for applications under r. 34), 
but said that it was a maxim of Roman 


Law that noone “could be expected todo - 


the impossible, and that it must have taken 
„8 long time for the applicant to have 
been able to question the election of a can- 
didate for the Board of a Circle far distant 
. from his own Circle. 


"The Judge conceded that the ground on 
which U-Ohh King election was question- 
ed had been decided by the Township 


Court, but held, that the order of a sub- 


ordinate Court “còuld ` not be binding on the 
District’ Court, though the ` Act ‘itself 
makes it final. Tne saying that it is the 
“duty of aJudge to extend his jurisdiction 
was evidently taken from Broom's Legal 
Maxims -(p. 57}, a copy of which is sup- 
plied to District Courts. Had the Judge 
read further than the heading to the 
paragraph he would have seen that this 
maxim, (if it be correctly quoted and if 
‘for jurisdictionem it should ‘not be read 
wnstitiam), of the Courts -of England dated 
from, a time when their jurisdiction was 
undefined by Statute Law, and was repro- 


bated as early as Lord Bacon’s day, and - 


again by Lord Manstield and others later. 
In this country where jurisdiction is 
strictly defined by statute it would bea 
better maxim to say that it is the duty of 
‘a good Judge to follow the law which. he 
is bound to prescribe to others. 

We have heard the learned Advocate on 
his application in revision and the Advocate 
“jor U Po Shwe who has been made a party 
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to this application. We have also heard the 


. Advocate for U Obn Kin, who frankly ad-. 


mits that he cannot support the order of the | 
District Judge. That order indeed is incom- 


_prehensible and on the face of it illigal. It 


is illegal for three reasons that no such ap- 
plication lies io dispute the election of a 
Chairman, that if it did, it would be time- 
barred under r. 35, and that the ground on 
which it purports to be made 1s res judicata 
and hes been decided by the Township 
Judge. For these reasons this application 
will be allowed, and the order declaring 
ihe election of U Ohn Kin to be void set 
aside. The respondent U Po Shwe will 
pay ihe costs, three gold mohurs, of U Ohbn 
Kin in the trial Court, and also pay U Obn 


_Kin’s costs, three gold mohurs, in this Court. 


Ba U, J—I agree. 


N. l Application allowed. 





MADRAS HIGH COURT 
Second Civil Appeal No. 1551 of 1931 
November 4, 1935 
VENKATARAMANA Rao, J. 
Sri Sri GOURACHANDRA DEO GARU, 
ZEMINDAR or CHIKATI AND ANOTHER 
—PLAINTIFFS—-APPELLANTS 
VvETSUS 
MARELLA VENKATANARAYANA- 
MURTHI AND otaers—Drrenpants— ` 
RESPONEENTS 
Limitation Act (IX of 1908), Sch. I, Art. 110—Suit 
for arrears of kattubadi-—Limitation—Article appli- 
cable—Kattubadi, whether rent. i 
A suit for arrears of kattubadi is a suit for arrears 
of rent for the purposes of limitation and is governed 
by Art. 110 of the Limitation Act. It'is immaterial for 


. the purposes of limitation whether the inamdaris a 


grantee of the melvaram only or of both the varams. 
Sambasadasiva Chinna Rayal Varu v. Bandar Maddu- 
lappa (1), Venkotagiri Rajah v. Venkata kow (2) and 
Gajapathi Raja v. Suryonarayana (3), follow- 


ed. 

S. C. A. against the decree of the District 
Court of Ganjam in A. S. No. 442 of 1929, 
preferred against the decree of the Court of 


‘the District Munsif of Berhampore, in O. S. 


No. 300 of 1928. 


Mr. C. Sambasiva Rao, for the Appellant. 

Judgment.—The plaintif who is the 
zemindar of Chikati seeks to recover from 
the defendent who is holding a darimilla 
inam under him arrears of kattubadi for 
faslis 1331 to 1336. Both the lower Courts 
gave him a decree only for three years hold- 
ing that the rest of the claim was barred by 
limitation. They followed the ruling of 
Krishnan, J, in Sambasadasiva Chinna Rayak 
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Varu v. Bandar Maddulappa (1). The 
learned Judge observed that though there 
may be a good deal to be said, if the matter 
were res iniegra, he felt bound to follow the 
rulings in Venkatagiri Rajah v. Venkata 
Row (2) and Gajapathi Raja v. Suryanara- 
yana (3). In Venkatagiri Rajah v. Venkata 
Row (2), it was held thet a claim for jodi 
payable by an inamdar to a zemindar being 
rent on favourahle terms was cognizable by 
the Small Causa Court. In Gajapathi Raja 
y. Suryanarayana (3), where a claim was 
for arrears of kaiiubadi for 4 years, the 
lower Courts gave a decree only for three 
years’ alrears; on appeal the High Court 
confirmed the judgment holding that kattu- 
badi was not a charge on the lend when 
‘ordinary rent was not sochargeable and they 
referred with approval to Venkatagiri Rajah 
v. Venkata Row (2). Though there was no 
‘discussion nor any reference to any Article 
of the Limitation Act, it must be taken the 
learned Judges assumed Art. 110 was appli- 
cable. In Vijainagaram Maharaja v. Sita- 
rama Raju (4), only 3 years’ arrears of 


kattubadi were decreed (cf., als Gopisetii - 


Narainswami v. Tallanraju Venkaiasubra- 
yudu (5), which was decided on the same 
assumption). Article 110 runs thus: 


“For arrears of rent. Three years. When 
arrears become due.” 


Rent is not defined in the Limitation Act. 
The ordinary dictionary meaning of the 
term 1s ‘payment made by a tenant to the 
owner or lendlord for the right to use land 
or houses, etc.” Stroud in his Judicial 
Dictionary explains it thus: 

“ Probably it may be said that the primary mean- 
ing of ‘rent’ is the sum certain, ingross, which a 
tenant pays his landlord for the rignt of occupying 
the demised premises.” 


Therefore, in ordinary perlance rent is 
the amount paid for the use or occupation 
by a cultivating tenant or occupier of a 
house or other building. But if atenant is 
held to mean a person who holds of another, 
the amount paid by him to the landlord of 
whom he holds may be rent. It is in this 
sense & course of decisions in this Court 
before the Estates Land Act held thet en 
inamdar wes a tenent under the zemindar 
within the meaning of the Rent Recovery Act 
and the jodi or kaitubadt paid by him was 
rent, whether the inamdar was tLe assignee 
of melwaram or the grantee of. both varams. 


(1) (1923) MW N 581; 71 Ind. Cas. 968; A IR 1924 
Mad. 73. 


(2) 21 M 243, 

(3) 29 M 11. 

65 19 M 100. 
(59ML 7 315;9 Ind. Cas. 642; (91) 1M WN 


293. 


the 


Wl~43 & 44. 
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In Subbarayya v. Srinivasa (6), Muthuswami 
Ayyar, J. observed that a tenant within the 
meaning of the Rent Recovery Act need 
not be confined to agricultural tenant. In 
Lakshmanarayana Pantulu v. Venkataraya- 
nam (7), Subramania Ayyar, J. said: 

“The learned Counsel for the defendants urged 
that they being inamdars ought not to be held to be 
within the meaning of Rent Recovery Act tenants in 
any sense. This contention is opposed to the course 
of decisions since 1883." 

It was conceded in that.case that the 
inamdars were not occupants of the lend 
but possessed only the right to receive rents 


due by such occupants. In Nallayappa 


Pillian v. Ambalavana Pandara Sannadht 
(8), the Full Bench observed : 

“The reference states that the defendants are 
permanent lessees of the melwaram rignt of the 
plaintiff who is a zemindor. Although the defendants 
are tenants of the plaintiff in the sense they are bound 
to pay rent to the plaintiff, yet the defendants are 
obviously, we think, not tenants in the sense in which 
that word is used in s, 12 of the Act.” 

In Muthusami Pillai v. Arunachala Cheiiiar 
(9), at p. 80* the learned Judges refer to an 
intermediate landholder being bound to 
pay rent to a superior landholdey. These 
decisions are only explainable on the hypo- 
thesis that the relationship of lendlord end 
tenant is constituted where one man holds 
of another land or an interest in lend on any 
tenure and the amount paid in considera- 
tion of such holding is rent. Historically 
we find that katsubadi usually denotes the 
amount periodically payable subject to which 
lands were granted to village servants, 
dependanis and others by the zemindar. 
This payment which.is more or less favour- 
able when compared with the full rental 
value or assessment on the land was the 
governing feature of the tenure constituted 
between ihe zemindar end grantee, and it 
is also known at the permenent settlement 
that this amount of kaitubadi wes made 
unchengeable and included in the assets of 
the zemindari along with ihe rent from 
ordidary ryoti lend in the occupation of the 
cultivating ryois. Therefore, if rent is given 
the wider significence in Art. 110 of the 
Limitation Act, the decision in Sambasada- 
siva Chinna Rayal van V. S Maddu- 

a (1), appears to be correct. 

P A Reo, contends that the rent 
in the definition of the Estates Land Act 
does not include katiubadi end in the 
Original Act kattubatli wes included in the 
{erm rent but it was removed by a later 
Amending Act end this 1s an indication 

(6) 7 M 580, 

7) 21 M 116, 

8) 27 M 469. 
29M 79 at p 80, 


+ 


. therefore, fails. 
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that kattubadi could not be rent end he also 
relied on the observations in Narasimgarjt 
v. Parthasaratht Rayanam Garu (10). No 
doubt it can legitimately be ergued that 
if the inamdar is the owner of both the 
varams, what is paid by him as katiubadi 
can be rent but not if he is only è grantee 
of melwaram on favourable terms. This can 
only be on the basis that rent means what 
is paid for the use of the land. From the 
fact that for the purposes of the Estates Land 
Act rent does not include kaitubadi; it can- 
not be said that the word rent in Art 110 
of the Limitation Act does not inelade it. 
The Estates Land Act regulates only the 
relations between a landholder and a ryot. 
It is unnecessary to refer to the decisions 
under Local Boards Act where for the pur- 
poses of that Act, an inamdar was not held 
to be a tenant, vide Lakshminarasimham 
Pantuluv. Sri Sri Ramachandra Mardaraja 
Deo (11). Having regard to the course of 
decisions of ‘this High Court treating katitu- 
badi as rent, the claim for katiubadi must 
be held to be governed by Art. 110 of the 
Limitation Act and the second appeal, 
Leave granted. 

A. Appeal dismissed. 
(10) 47 M 729 at p 730; 82 Ind. Cas. 993; AI R 1924 
PO 226;20L W701;100&ALR 1172; 47 MLJ 
809; (1924) M W N 915; 40 C L J 481;27 Bom. LR 
4;29 O W N 246; 51 I A305; 26P L R18 93 AL J 161; 
LR6OAP C41;1 OWNG684 (PC). 


- (11) 37 M 319; 18 Ind. Cas. 308;13 M L T204: 24M 
LJ 290; (1913) M W N 280. 


*Page of 29 M—[Ed. ] 
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CALCUTTA HIGH COURT 
Criminal Reference No. 96 of 1935 
August 15, 1935 

; Goya AND LODGE, JJ. 

JAGABANDHU MISRA—Firsv Party 

VETSUS 
MANAGER, INDIA JUTE MILLS, 
.  SERAMPUR—Szrconp Parry 

- Criminal Procedure Code (Act: V of 1898), s.147— 
Action under, whencan be taken—Present dispute and 
present fear of disturbance of peace—Necessity of 
Dispute likely to cause breach of peace in future 
Le i i ; l 

orthe purpose of initietion of proceedings under 
s. 147, Criminal Procedure Code, the Macictnate 
must be satisfied that a dispute likely to cause a 
breach of the- gesce exists. If there js no present 
danger of a breach cf the peace, the fact that there 
is a dispute whichis likely to cause a breach of the 
peace inthe future, willnot justify a Magistrate 
taking action under s. 147 of the Code. There shculd 
be a present dispute, and a present fear cf disturbance 
and the section will not apply to a state of things 
indicating that there may be a breach of the peace 
in future. Uma Charan Santra v. Bedi Madhay Roy 
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(1), Janu Majhi v. Maniruddin (2) and Hari Charan 
De v. Sher Alt Talukdar (2), referred to. 

Messrs. Suresh Chandra Talukdar end 
Ghanashyam Duti, for the First Party. 

Messrs. Sudhangsu Sekhar Mukerji end 
Basania Kumar Mukerji, for the Second 
Party. 

Order.— This is a reference under s. 438 


of the Code of Criminal Procedure, made by 


the learned District Magistrate of Hooghly, 
recommending that an order passed by the 
Deputy Magistrate of Serampur, under s. 147 
of the Code of Criminal Procedure, be set.. 
aside for reasons stated by the learned 
District Magistrate in his Letter of Refe- 


rence to this Court. 


Three different grounds have been stated 
inthe Letter of Reference, on which the 
order passed by the Deputy Magistrate could 
The first of these grounds 
was thatin the case before us, it was not 
possible to hold that there was any ap- 
prehension of a danger of a breach of the 
peace, justifying a proceeding under s. 147 
of the Criminal Procedure Code. It is 
necessary in this connection to refer to the 
finding arrived at by the Deputy Magistrate 
on the materials before him. According to 
the Deputy Magistrate, it was clear that 
there was a dispute regarding the alleged 
right of user of a pathway over a strip of 
land; in possession of the 2nd party, lead- 
ing to the bedi of the deity Shiva in posses- 
sion of the lst party; it was natural for 
the lst party to do his best to change the 
state of things now brought about by the 
act ofthe 2nd party in closing up the 
passage to the bedi; to this end he may 
enlist the sympathy of the inflammable 
Hindu mill hands and try toforce his way 
to the bedi; the second party who had closed 
the passage would resist the attempts of the 
first party or his sympathisers to enter the 
place. The consequence of this is a serious 
breach of the peace. The Deputy Magis- 
irate’s conclusions as set out above do not, 
in our judgment, satisfy the requirements 
of s. 147 Criminal Procedure Code as for the 
purpose of initiation of a proceeding under 
that provision of law, the Magistrate con- 
cerned must be satisfied that a dispute 
likely to ceuse a breach of the peace exists. 
If there wes no present danger of a breach 
of the peace, the fact that there was a 
dispuie between the parties which wes 
likely toceuse a breach of the peace in the 
future, will not justify a Magistrate taking 
action under s. 147 of the Code. ‘There 
should be a present dispute, and a present 
fear of disturbance; and the section will not 
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apply to a state of things indicating that 
there may be a breach of the peace in 
future. (See in this connection Uma Charan 
Santra v. Beni Madhav Roy (í> 
Janu Majhi v. Maniruddin (2). Hari Charan 
Dew, Sher Ali Talukdar (3). On the above 
ground alone: that the maeterials on the 
record do not show that there was not any 
present danger of a breach of the. peace, 
justifying the initiation of a proceeding 
under s. 147, Criminal Procedure Code, the 
:Teference made by the District Magistrate 
has to be accepted; and it is not, therefore, 
necessary to consider the other reasons 
given by the District Magistrate in support 
of the reference made by him under s. 438, 
- Criminal Procedure Code. 

The reference is accepted, and the order 
of the Deputy Magistrate of Serampur passed 
on May 4, 1935, under s. 147, Criminal 
- Procedure Code, in favour of the first party 
is set aside. In accepting the Reference, 
we desire to state that it is expected that 
the parties to the present proceeding, 
specially the Manager, India Jute Mills, 
Serampur, the second party to the proceed- 
ing will not in future do any act which 
. might lead to the initiation of a proceeding 
„under s. 147, justifiable under the law. 





N. Reference accepied. 
; ae L R 352. 
2 80 WN 590. 
3)35 OWN 1003; 186 Ind. Cas. 475; AIR 1932 


Gal’ 60; Ind. Rul. (1932) Gal. 
- 305. 


203; 33 Cr. L J 
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LAHORE HIGH COURT 
Criminal Appeal No. 1341 of 1934 
January 8, 1935 
Youne, C. J. AND RANGI LAL, J. 
BAKHSHAN —Convicort—APPELLANT 
VETSUS 


EMPEROR—Opposits PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 164, 
364, 533 — Confession recorded without questioning 
accused of its voluntary noture—Defect, if curable 
by s. 5338—Admissibility of such confession — Evi- 
dence Act (I of 1872), ss. 80, 21, 24—Confession— 
Initiat presumption— Confession not regularly re- 
corded—When admissible—Weight to be attached to 
confessions—Confessions, classes of. 

Non-complience by the Megistrate of one of the 
‘requirements of s. 164, Criminal Procedure (ode, 
namely, that a confession shall not be recorded un- 
less upon questioning the person making it, the 
Magistrete has reason to believe that it was made 
voluntarily, cannot be cured under s. 533, Criminal 
Procedure Code, because the confession cannot be 
said to have been ‘duly made’, viz., in accordance 
with law. Therecord of the confession cannot, there- 
. fore, be admitted in evidence under s. 80, Evidence 
Act. Then it has to be seen whether the 
` gonfession can be proved as an admission under 
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-record it at all 


‘it to refresh his memory when 
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s. 21, Evidence Act. Sections 164 and 364, Criminal 
Procedure Code, merely prescribe the mode of record- 
ing a confession and do not in any way affect the 
provisions of the Evidences Act regarding the ad- 
missibility ofa confession heard by a Magistrate. 
The consequence of non-compliance with those pro- 
visions is that the record of the confession cannot be 
admitted in evidence under s. 80, Evidence Act, with- 
out further proof. The admissibility of evidence is 
governed by the Evidence Act and under s. 21 of 
that Act an oral confession by an accused person 
is relevant subject to the provisions ofss.24 to 29. 


‘The confession must, however, be proved by the testi- 


mony of the Magistrate who heard it. If he did not 
he would obviously have to rely on 


his memory alone. Ifhe did record it, but notin 


‘accordance withlaw and consequently the record is 


rendered inadmissible under s. 80, he can still use 
in the witness-box. 
The adverse party can then call upon him to produce 
the document and cross-examine bim thereupon. If 
the confession was reed out to the accused and was 
admitted by him to be correct and was also signed by 
him, it can perhapsbe regarded asa confession in 
writing and can be proved by the prosecution under 
s. 21, Evidence Act. 

In the case of a confession recorded according to law 
there isan initial presumption that it does not offend 
againsts. 24, Evidence Act but, if, ona consideration 
of the direct and circumstential evidence inthe case, it 
does appear tothe Oourtthat the confession was 
obtained by any inducement, threat or promise such 
as is referred to in the aforesaid section it will be 
held tobe inadmissible. In the case of a confession 
not recorded according to law no such presumption 
arises and it is apparently the duty of the prosecu- 
tion to satisfy the Court that the coafession did not 
contravene the provisions ofs.24, Evidence Act, 
before it can be admitted. 

Confessions made to a Magistrate can be divided 
into five classes: (1) Those recorded with all the 
formalities prescribed by ss. 164 and 364, Criminal 
Procedure Code ; (2) those imperfectly recorded but 
where the defect is cured by s. 533, Criminal Pro- 
cedure Code; (3) where the defect is not cured and 
the confession is proved by the testimony of the 
Magistrate ; (4) where ths Magistrate refuses to 
record the confession of an accused person produced 
before him for that purpose but hears it ; (5) where the 
accused appears before a Magistrate of his own accord 
and makes an oral confession. Confessions falling 
under classes | and 2 are recorded under great pre- 
cautions and should, therefore, obviously carry more 
weight than those falling under the remaining classes. 
A confession underclass 3 would beless weighty 
because some of the precautions prescribed by law 
were not observed. A confession under class 4 
should have very little weightunless the Magistrate 
can explain to the entire satisfaction of the Court 
why he refused to act under ss. 164 and 364, Criminal 
Procedure Code. The weight to be attached toa 
confession under class 5 would depend entirely on the 
circumstances under which it is made. It is impos- 
sible to lay down any hard and fast rule asto the 
amount of weightto be attached to a particular con- 
fession. This is a matter for the Court to decide in 
each cass on consideration of the cumulative effect 
si the entire evidences in the case. [p. 342, col, 
2. 


Cr. A. from an order ofthe Sessions Judge, 
Dera Ghazi Khən, dated August 28, 1934. 

Mr. Mohammad Aslam Khan, for the 
Appellant, 
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Mr. Ram Lal, for the Opposite Party. 
Judgment.—On April 30, 1934, at 

midday, Bakhshen, accused, eppeared at 
the Jampur Police Station in the Dera Ghazi 
Khen district with the superficiel cut 
wound 24"x 4" x 4” on his throat and reported 
that towards the small hours of the morning 
he was going in the company of Musammat 
Ghulamen whom ke had abducted six or 
seven months before when ihey were way- 
laid by her husband Jumma end his friends 
Ghulam Hussain, Kelu and Qadrea, who car- 
ried her away after having wounded him 
with a knife. He was sent to the hospital 
and Allah Ditte, Head Constable, accompani- 
ed by Mir Hazar Khan, tracker, constable, 
and Khan Chand Sarbrah, Zatldar went to 
the spot indicated in the above report as the 
scene of the occurrence. No marks of eny 
struggle were found there, but the dead 
body of Musammat Ghulaman was found 
under a Jal tree close by. Hazar Khan 
“noticed the track ofa man anda woman 
coming from the Bakainwala well to that 
place and the track of the man alone leav- 
ing the place and proceeding to Shahanwala 
well, then to Bakainwala well and thence to 
the Jampur road where it was lost. The 
footprints on these tracks were clearly iden- 
tifiable inspite of a slight drizzle which had 
taken place in the interval and some of 
these were properly covered. The place 
where the dead body was found was in the 
jurisdiction of the Kot Chhutta Police Sta- 
tion and the Investigation was therefore 
taken up by the Sub-Jnspector in charge of 
that Police Station. 

On May 1, 1934, a track identification 
parade was held and Ghulam Hussain, 
Kalu and Qadra were made to walk with 
several other men but the track of none of 
those men was found to tally with the 
track of the man who hed accompanied tLe 
‘woman to the Jal tree and had left her there. 
On the following day another parade was 
. held when the accused was made to walk 
with a few oiher men. His footprints were 
picked cut by the tracker as corresponding 
to the man’s footprints which hed been pre- 
served. The woman's footprints were found 
to be those of the shoes on the feet of the 
corpse. The accused was then questioned 
- about the matter and expressed his willing- 
ness to make a statement. He was prompt- 
ly produced before a Second Class Magistrate 
who wes specially empcwered to recoid 
confessicns and made a confession to the 
effect that he had abducted Musammat 
Ghulam six or seven mecnils before, had 

cpt Ler concealed at varicus places but 


' a 2 P. | 
BAwHSHAN v. EMPEROR (LAH) 


ih 16110 

found it impossible io do so any longer 
that he wasteking her on the night in ques- 
tion to restore her to her people, that sre 
strongly objected to this end threatened to 
have him prosecuted if he did so, that he 
thereupon killed her with a razor and then 
tried to commit suicide but succeeded only 
in inflicting a superficial cut on his throat 
and thet he then went end made a false 
report as stated above. After making this 
confession the accused dug out a razor 
which was buried near the Jal tree. It was 
on examination by the Chemical Examiner 
end the Imperiel Serologist found to be 
stained with human blood. The accused 
was then sent up for trial. He pleaded not 
guilty and denied having made any confes- 
sion. He said that he had been beaten by 
the Police and that his thumb-mark was 
obtained on the statement recorded at the 
dictation of the Sub-Inspector. The pro- 
secution case rests on: (a) the confession ; 
(b) the track evidence; and (c) the recovery 


-of the razor atthe instance of the accused. 


The track evidence is particularly reliable 


‘in this case as it furnished the first clue 


against the accused and showed the falsity 
of the first information report. It receives 
support from independent evidence which 
goes to show thatthe accused went first to 
the Shahanwala well and then to the Bakain- 


-wala well after the occurrence. 


The evidence on point (c) consists of the 
statements of Din Mohammad Khan, Zail- 
dar P.W. No. 6, and Ghulam Mohammad 
Khan, Sub-Inspector, P. W. No. 16, which 
we have no reasons to disbelieve. A defence 
witness stated that a razor was picked up 
from the spot on April 30, 1934, but he is a 
relation of the accused and his testimony is 
not entitled to any serious consideration. 
As for the confession, it has been contended 
that it is not admissible in evidence because 
the Magistrate who recorded it did not 
question the eeccused in order to ascertain 
whether it wes being made voluntarily. The 
Magistrate appeared as a witness and staled 
thet before recording the confession he had 
warned the accused that he need not make 
a confession end thet if he made one it might 
be used as evidence against him. At the 
foot of the statement the following certif- 
cate was appended : 

“I lad clearly explained to Bakhshan that he need 
not make the confession, and that, if he did, his con- 
fession would be used against him es a piece of evi- 
dence. lam sure it nas been obtained without resort 
being had to force or ecmpulsion. The confession 


was made in my presence and within my hearing.” 
It was read out tohim and he admitted it to be cora 


rect, And this is the statement, entire and correct 


made by Bakhshan.” 
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Tt is clear thet the Magistrate did nob 
comply with one of the requirements of s. 
161, Criminal Procedure Code, namaly, that a 
confession shal! not barecorded unless upon 
questioning the p2rson making it the Magis- 
trate has reason to believe that it was made 
voluntarily. This defect could not bè cured 
under s. 533, Criminal Procedure Code, be- 
caus2 the confession cannot bsa said to have 
been ‘duly made,’ viz., in accordance with 
law. The record of ths confession cannot, 
therefore, be admitted in evidence under 
s. 80, Evidence Act. This being so, the 
Question arises whether tha confession can 
be proved as an admission under s. 21, 
Evidence Act. There has been some con- 
flict of judicial opinion on this point but 
the view of this Court with which we entire- 
ly agree, has consistently been that ss. 164 
and 364, Criminal Procedure Code, merely 
prescribe the mode of recording the cem- 
fession and do not in any way affec; the 
provisions of the Evidence Act regarding 
the admissibility of a confession heard by 
a Magistrate. Section 164, 
cedure Code, authorises a Magistrate to re- 
cord a confession but does not make it in- 
cumbent upon him todo so, nor does it en- 
act that, if a confession is not recorded in 
-accordance with the provisions of that sec- 
tion, the evidence given by the Magistrate 
to prove the confession shall be inadmissible. 
The consequence of non-compliance with 
those provisions is that the record of the 
confession cannot. be admitted in evidence 
under s. 80, Evidence Act, without further 
proof. The admissibility of evidence is 


governed by the Evidence Actand unders. 21 . 


of that Act an oral confession by an accused 
person is relevant subject to the provisions 


of ss. 21 to 29. The confes3ion must, how- - 


ever, be proved by the testimony of ths 
Magistrate who heard it. If he did not re- 
cord itat all he would obviously nave to 
rely on his memory alone. If he did record 
it, but notin accordance with lew and con- 
sequently the recordis rendered inadmis- 
sible under s. 80, he can still use it to refresh 
his memory when in the witness-box. The 
adverse party can then call upon him to 
produce the document and cross-examine 
him thereupon. If the confession was read 
out to the aceused and was admitted by him 
to be correct and was also signed by him, 
jitean perhaps be regarded as a confession 
it writing and can be proved by the pro- 
secution under s. 21, Evidence Act. In the 
present case the confession was thumb- 
marked by the accused after it was read 
out to him and was admitted to he correct. 
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In any case, the Magistrate stated that Ex. 
P. D. was a correct record of the statement 
mada by the accused and the document 
was read out in Court. Tae Magistrate 
gave evidence three months and 20 days 
after he recorded the confession and could 
not be accepied to remember what the ac- 
cused hed stated. He could only testify to 
the effect that the statement made by the 
accused was contained in the record pre- 
pared by him. 

We are therafere of opinion that the con- 
fession has been properly proved. It is. 
clear that this confession cannot be excluded 
under ss. 25 to 29, Evidence Act. Section 
Ə} is the only section which need be con- 
sidered. That section makes a confession 
irrelevant if it appears to the Court that 
it was caused by any inducement, threat 
or promise, having reference to the charge 
against the accused person, proceeding from 
a person in authority, and sufficient, in 
the opinion of the Court, to give the accused 
person grounds which would app3ar_to him 
reasonable for supposing that by making 1t 
he would gain any advantage or avoid any 
evil of a temporal nature in reference to the 
proceedings against him. In the case of a 
confession recorded according to law there 
is en initial presumption that it does not 
offend against s. 24, but, if, on a considera- 
tion of the direct and circumstantial evi- 
dence in the case, it does appear to the 
Court that the confession was obtained Dy 
any inducement, threat or promise such as 
is referred to in the aforesaid section it 
will be held to be inadmissible. In the 
ease of a confession nob recorded according 
to law no such presumption aris3s and it is 
apparently th duty of thə prosecution to 
satisfy the Oourt that the coafession did 
no’ contravene the provisions of s. 24, Bv- 
dən23 Act, bafora itean ba admitted. The 
points that g> to show that the confession 
in this Casa did noi contravens those pro- 
visions are: (1) Tae accused was nob sus- 
p2cted till ths track evidansa d2initely 
saamed to connec; him with the crims; (2) 
the confession was mads som efer the 
track evidenca was obtained ; (3) there was 
no opportunity fo: any tortures and the ac- 
cused made no complaint of eny kind be- 
fora the Magistrate; (4) thera 1s no allega- 
tion that the confession was the result of 
any inducsment, threat or promise, proceed- 
ing from a person in authority ; (0) when. 
the accused was faced with the track eyi- 
dence, he must have felt that a denial of guilt 
would be of no avail. 

For these reasons wa are satisfied that 
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s. 24, Evidence Act, is no bar tothe admis- 
sibility of this confession. The next ques- 
tion for cousideration is, whether we be- 
lieve the confession to be true. This ques- 
tion will arise even in the case of a recorded 
confession admitted under s. 80, Evidence 
Act. In the present case the circumstances 
under which the confession was obtained 
furnish the best guarantee of its truth. 
The wound found on the throat of the ac- 
cused was superficial end the medical officer 
who examined it was inclined to think that 
it was self-inflicted and not caused by-an 
adversary in the course of a struggle. This 
wound and the injuries found on the de- 
ceased could have been caused by the razor 
which was produced by the accused himself. 
These facts coupled with the excellent 
motive mentioned in the confession and the 
track evidence not only go to show the 
truth of the confession but furnish the 
corroborative evidence which prudence re- 
quires in the case of a retracted confession. 
It has been urged that an oral confession 
proved by the testimony of the Magistrate 
who recorded it, even if admissible in evi- 
dence, should not have the same value esa 
confession recorded under all the safeguards 
which were considered to be necessary by 
the lagislature. As an abstract proposition 
this is perhaps unexceptionable, but still the 
exect weight which isto be attached toa 
p2rticular confession, whether recorded in 
accordance with law or not, would depend 
on the fact of each cese. Confessions made 
to a Magistrate can be divided into five 
classes: (1) Those recorded with all the 
formalities prescribed by- ss. 164 and 364, 


Criminal Procedure Code ; (2) those imper- - 


fectly recorded but where the defect is 
cured by s. 533, Criminal Procedure Code; 
(3) where the defect is not cured end the 
confession is proved by the testimony of 


the Magistrate ; (4) where the Magistrate: 


refuses to record the confession of an ac- 
cused person produced before him for that 
purpose but hearsit ; (5) where the accused 
appzars before a Magistrate of his own ac- 
cord and makes en oral confession. ; 

Confessions falling under classes l and 2 
ere recorded under great precautions end 
should, therefore 
weight then these falling under the remain- 
ing classes. A confession under class 3 
would be less weighty beceuse some of the 
precautions prescribed by law were not 
observed. A confession under class 4 should 
have very little weight unless the Magis- 
trate can explain to the entire satisfaction 
of the Court why he refused to act under 


A. K. Re M. S. OHETTYAR PIRM V. DAW PWA TART (RANG.) 


obviously carry more’ 


16110 


ss. 164 and 364, Criminal Procedure Code. 
The weight to be attached to a confession 
under class 5 would depend entirely on the 
circumstances undér which it is made. 
It isimpossible to ley down any hard and 
fast rule as to ihe amount of weight to be 
attached to a particular confession. This is 
amatter for the Court to decide in each case 
on consideration of the ‘cumulative effect 
of the entire evidence in the case. In the 
present case we agree with the learned 
Sessions Judge and the assessors that the. 
confession corroborated as it is by the other 
evidence referred toabove: fully proves the 
guilt of the accused. The murder was com- 
mitted in a brutal manner and there are 


no extenuating circumstances in the case.. 


We, therefore, dismiss the appeal and con- 
firm the sentence of death. 
N. Appeal dismissed. 


KE jai ririh mm, 


RANGOON HIGH COURT 


Special Second Civil Appeals_Nos. 82 and 83 


of 1935 
June 10, 1935 
DUNKLEY, J. 
A. K. R. M.S. CHETTYAR FIRM—~— 
APPELLANT 
l Versus 
DAW PWA THET AND orHERs— 
RESPONDENTS 
Provincial Insolvency Act (V of 1920), s. 41 (2) (0)— 
Conditional discharge under—Such discharge, tf con- 
cludes insolvency proceedings—Condition in regard to 
after-acquired property —-Effect oj —Deeree— Person 
allowing suit to proceed ex parte against him—W he~ 


ther should be gawen opportuniiy to defend again. - 
A conditional discharge under the provisions of 


el. (c), s. 41 (2), Provincial Insolvency Act, is Just as _ 


much a discnarge ns anebsolute oraer of discharge, 
‘and concludes the insolvency proceedings. The fact 
that a condition in regard to after-acquired property 
is.imposed merely gives the creditors aright to pro- 
ceed against such properly when itis acquired by 


the discharged insulvent. Firm of Prayeg Saheb Ram ` 


v. Dwijapada Roy (1), referred to. 
The idea thata persun who has allowed a suit to 
prcceed ex parte against him should be givena fur- 


taer opportunity of defending is one which is opposed | 


tə the crdinary principles of justice. 

S. 8.C. A. against tre decrees of the District 
Court, Pyepon, dated January 28, 1935. 

Mr. E. Hay, for the Appellant. 

Mr. Tha Kin, for the Kespondent. 


Judgment.—These two ‘second appeals, 
which should h:.ve been simple enough, have 
been rendered complicated by the extraordi- 
nary action of the learned District Judge, 
who heard the first appeals, in assuming 
jurisdiction to decide matters which were 
not before him. The respondents: in Appeal 


r 
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No. 82 of 1935, Ma Pwa Thet, Ma Pwa Khet 
and Mung Pu, are the children of Daw Mi, 
deczased. In Miscellaneous Case No. 87 of 
1927 of the District Court of Pyapon, Maung 
Pu was adjudicated insolvent on his own 
petition. Jn that insolvency, the A. K. R. 
M.S. Chettyar firm, which is the appellant 
in these enpeals, proved for a dsbt of 
Rs. 5,954-5-0 due under a decree. On 
October 31, 1928, Maung Pu was granted 
his discharge subjec: to conditions, under 
the provisions of s. 41 (2) (e) Provincial 
Insolvency Act. The order was as follows: 

“On due date Maung Pu made this application 
for discharge. Creditor: No.1 (3. e., the A. K. R.M. S, 
firm) alone contested the application. l 

“Now they have come to terms and creditor No. 1 
has no objection tu granting the insolvent a discharge 
on condition that he pays off the debts due to A. K, 
R.M. S. firm of Pyapon and other creditors when he 
inherits his mother in the event of her death or 
acquires properties in some other ways and the in- 
solvent also asks for a discharge order on the same 


condition. as i 
There shall be such a conditional discharge order 


as agreed upon.” 


Subsequently, Maung Pus mother, Daw- 


Mi, died, and Maung Pu inherited one-third 
of her property. In Execution Case No. 47 
of 1933, relying upon the conditions of 
Maung Pus discharge, the A.K. R. M.S. 
Chettyar firm executed its decree by attach- 
ing and bringing to sale the property 
inherited by Maung Pa from his mother. 
When the attachment owas made, 
Ma Pwa Thet made an application 
under O. XXI, r. 58, Civil Procedure 
Code, alleging that this property was 
subject to a regtsiered mortgage which had 
been executed in her favour by her mother, 
and in that case it was ordered that the 
property should be sold subject to her 
mortgage. This property was bougnt 
subject to the mortgage, at the Court auc- 
tion by the A. K. R. M. 8. Chettyar firm, and 
delivery of possession was givan and a 
sale certificate was issued. Subsequently 
Ma Pwa That brought a suit on her alleged 


mortgage, setting up that she was a mort- ` 
gagee of all her mother’s property by a- 


registered deed of mortgage executed by 


Daw Mi shortly before her death. In this 
sùit she properly impleaded as defendants ` 


her sister and brother, Ma Pwa Khet and 
Maung Pu, and the A. K. R. M.S. Chettyar 
firm asthe transferee of Maung Pus share 
in the property; it is Suit No. 9 of 1934 of 
the Sub-Divisional Court of Pyapon. At the 
same time the A. K. R.M. S. Chettyar firm 
brought a suit against Ma Pwa That under 
the provisions of O. XXI, r. 63, Civil Pro- 
cedure Code, for a declaration that the 
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mərtgage in quastion was collusive and 
without consideration, end that therefore 
Meung Pu's share of the property, wnich he 
had attached end brougnt to sale, was not 
subject to this mortgage. This is Suit 
No. 11 of 1934 of the Sub-Divisional Court 
of Pyapon. In the Sub-Divisional Court the | 
mortgage suit (No.9 of 1934) was naturally 
defended by the A. K. R, M. S. Chettyar 
firm only, and the firm was sucesssful in 
both suits. On appeal to the District Court 
these decisions have been reversed, but 
without consideration of the merits. Second 
Appeal No. 82 of 1933 arises out of the 
decision in the mortgage suit, and Second 
Appeal No. 83 of 1935 arises out of the 
decision in the declaratory suit. 

The learned District Judge has held that, 
as the A.K. R. M.S. Chettyar firm is not a 
creditor of Daw Mi, it had no locus standi 
to defend the suit on the mortgage and could 
not be allowed to challenge the mortgage - 
as being without consideration. This is, to 
my mind, a most astonishing conclusion. 
The Chettyar firm by purchasing this 
land atthe Court auction succeeded to the 
rights of Maung Pu in this property, end 
Maung Pu was the representative of his 
mother Daw Mi. Consequently the Chettyar 
firm is also a representative of Daw Mi, 
and therefore has a right to challenge the 
morigage and to assert thetit was a sham 
and collusive transaction and without con- 
sideration. The learned District Judge has 
further proceeded to hold that the pro- 
ceedings in Civil Execution Case No. 47 
of 1933 were void, and that the sale in 
that case was null and void. Now, this 
execution case was nob before the learned 
Judge, and he had no jurisdiction what- — 
ever to come to any conclusion regarding 
the validity or otherwise of thatsale. In 
any case, his decision on this point was 
clearly wrong. It proceeds on ths footing 
that the insolvency proceedings against 
Maung Pu were still panding, and that 
therefore under the provisions of s. 28 (2), 
Provincial Insolvency Act, the Chettyar firm 
could not commence the execution proceed- ` 
ings without the leave of the Insolvency 
Court. This is an entire misconception of 
the law. A conditional dischargs under 
the provisions of cl. (c), s. 41 (2), Pro- 


` vincial Insolvency Act, is Jusi as much a 


discharge as an absolute order of discaarge, 
and concludes the inssivensy proceedings 
The fact that acondition inregard to after- 
acquired property is imposed merely gives 
the creditors a right to proceed against 
such property when it is acquired by the 
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discharged insolvent: see Firm of Prayag 
Saheb Ram v. Dwijapada Roy, (1). The 
A. K. R. M.S. Chettyar firm had every right 
to file its application for execution in Bx- 
ecuticn Case No. 47 of 1933, and the pro- 
ceedings were perfectly correct, and the 
sale keld therein is a valid sale. 

It is necessary io enimeadvert upon‘ one 


other conclusion of the learned District Judge, , 


end that is his conclusion thet, because the 
Chetiyar firm wes improperly impleaded es 
a defendantin the mortgage suit, the other 


two defendants who did not come forward. 


to defend the suit, which was heard ex parte 
against them should now be given a further 
opportunity of defending if they desire to do 
so, end in consequence he has remanded 
the suit for re-trial by the ‘original Court as 
against these two defendants who efe res- 
pondents Nos. 2 end 3 in Second Appeal 
No. 82. The idea that a person who has 
allowed a suit to proceed ex parte against 
_ him should be given a further opportunity 
of defending is one which is opposed to the 
ordinary principles of justice. Obviously 
what the learned District Judge should have 
done in regard to these defendants is to have 
pointed out that, as they had not defended 
the suit, the finding of the Sub-Divisional 
Court in regard to lack of consideration for 
the mortgage could not be made use of for 
their benefit, and therefore on proof of the 
due execution and attestation of the mort- 
gege-deed and the amount remaining due 
thereon, a preliminary mortgage decree 
ought to have been passed by the Sub- 
Divisional Court against the share of regs- 
pondent No. 2 Ma Pwa Khet, in the mort- 
gaged properly. Learned Counsel for the 
respondent does not attempt to defend the 
judgment of the learned District Judge, but 


he argues that the learned District Judge . 


hes in fact decided the question of ernsi- 
deration for the mortgage, and his decision 
is in effect that there was consideration 
therefor, end he desires me to dispose of 
these appeals on that basis. For the A. K. 
R. M. 8. Chettyar firm it is contended thet 
there is no conclusion on this point by tke 
learned District Judge, and that the firet 
appeals must be remanded for decision cn 
this point. With this contention I must 
agree, for, although there are some 
vague Observations in the judgments of the 
learned District Judge concerning the con- 
sideration for the mortgage, there is no 
definite conclusion as to whether there was 
or was not consideration therefor, as his 


(1) 55 CLJ 94; 138 Ind. Cas. 745; A IR 1939 Cal. 


623; Ind. Rul. (1932) Cal. 510. 
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judgments proceeded upon fthe erroneous 
grounds already set out. In my opinion, 
therefore, it is necessary to set aside the judg- 
ments and decrees of ihe District Court of 
Pyapon in Appeals Nos. 53 and 54 of 1934, 
end to remand those appeals to the District 
Court for aproper decision upon the merits 
of the two suits. 

IL therefore set aside the judgments and 
decrees dated January 18, 1935, in Civil 
Appeals Nos. 53 and 54 of 1934 of the 
District Court of Pyapon end remand the 
appeals to the District Court for disposal on 
the merits in accordance with law. The 
costs of the two second appeals in this Court 
will follow the results of the eppealsin the 
District Court, Advocate’s fee in Second 
Appeal No. 83 of 1935 being’ two gold 
mohurs. The appellent A. K. R. M.S. 
Chettyer firm will obtain orders for refund 
of the court-fee paid by it in both these. 
second appeals. 

In Second Appeal No. 82 of 1935, the first 
respondent Ma Pwa Thet, hes filed a cross-: 
objection, claiming that the learned District 
Judges Court ought to heve allowed her 
costs of the suit and appeal in Suit No. 9. 
of 1934. In view of my order of remand 
this cross-objection loses its point, for it 
will be open to the District Court to deal 
afresh with the question of cosis when the 
appeals are re-heard. The cross-objection . 
is, therefore, dismissed without costs. 

N. Appeals remanded. 





LAHORE HIGH COURT. 
Criminal Appeal No. 347 of 1935 
May 31, 1935 
SKEMP, J. 

HASHAM AND orHers—Convicts— 
APPELLANTS 


versus 
EMPEROR—O rrosite PARTY. 


Criminal trtal — Prosecution must make out its 
ease—Stotement of accused under s. 342, Criminal 
Procedure Code (Act V of 1898), cannot fill up gaps 
—Voluntory written statements, whether can do it— 
Deceased receiving jatal injuries while stealing— - 
Assault by three, armed with lathis—Presumption of 
anten:ion of causing grievous huri:—Penal Code (Act 
XLV of 186U), ss. 325, 10E—Right of private defence 
of property——Held, accused exceeded that right. 

The ;rosecuticn must make out its cwn case and 
gaps cannot ke filledup by any statement made by 
the eccused in his examination under s. 342, Criminal 
Procedure Code. But voluntary written statements 
by the accused can be soused. Devi Dial v. Empeaor 
(1), Mohideenv. Emperor (3) and Inre Abdulla, 
Rowthan (4), relied on. Bohawala v. Emperor (2). 
referred to, l 

In accordance with the principles of ‚English and: 
Anglo-Indian procedure, it is for the prosecution to... 
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prove its case. Where the prosecution has, without 
any statement made by the accused, proved that the 
deceased received his fatal injury while stealing 
carrots and thet’the injury was inflicted by one of 
the accused ifthe deceased has received only one 
blow in a fight at the hands of one of his assailants 
and it isnot known whose hands inflicted the blow, 
each of the assailants is presumed to have had the 
intention of causing grievous hurt. Emperor v. 
Bhola (5) and Pal Singh v. Ganda Singh (6), followed. 

Held, that in striking a fatal blow on the head 
of the deceased the accused exceeded the right of 
private defence of property but in the circum- 
stances a sentence of six months’ rigorous im- 
prisonment ‘was sufficient. Bag v. Emperor (7), 
Emperor v.Koli Mera Bhaga (8), referred to. 

Cr. A. from the order of the First Class 
Magistrate, Ferozepore, dated March 7, 1935. 

Mr. Barkat Ali, for the Appellants. 

Mr. Mohammad Amin Khan ‘for the 
Government Advocate, for the Crown. 

Judgment.-—Hasham end Ismail have 
been convicted under s. 304, Part 2, Indian 
Penal Code, and sentenced each to five 
years rigorous imprisonment. They have 
appealed through Mr. Barkat Ali and Mr. 
Abdul Karim represented the Crown. The 
case was started ona first information 
report made at Ferozepore City Thana 
at 4 a.M. on January 22, 1935 by Mohammed 
Din, son of Bhana Arain. He stated that 
Mohammad Din, son of Nur Mohammad 
Arain, deceased, together with Umar Din 
and Abdul Aziz, sister's sons of the reporter, 
were watching their wheat field as it had 
been previously damaged by mares belong-’ 
ing to Abdul Ghani, sufedposh. About 
mid-night the reporter was awekened by 
his nephews who said that mares were 
doing damage; the deceased tried- to (catch 
them, when ismail and Hasham appellants, 
together with two others named Mohammad 
Sharif and Iam Din, attacked him with 
dangs. Abdul Ghani said ‘ “Finish him” 
and took him to his house. The reporter 
was afraid to go to the house of his enemy 
Abdul Ghani and had been to the Police 
Station to find out if Mohammad Din had 
been brought there; buf about3 a. mM. the 
eccused had thrown down Mohammed Din 
who wes arelation. of the reporer near 
his house.” Ali Mohammad had come and 
told him that Mohammed Din was lying 
unconscious outside the house of Nihal 
Arain and the reporter had brought him in 
an unconscious state to the Police Station on, 
a charpoy. He wastakenon to the hos- 
pital and died without recovering cons- 
ce ousness at 5-30 the same morning. (After 
discussing the evidence, the judgment con- 
tinued). The learned Counsel for the Crown 


drew my attention ;io a written statement 


filed by Hasham’s pleader on his behalf 
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on March 5, 1935. In that statement he 


said: 

“On the day of occurrence Ismail, Mohammad 
Sharif and I were on thikri pehra duty. Ismail 
and I were ahead of Mohammad Sharif. When we 
got close tothe railway line, we heard a sound. 
On going near we found that two men were com- 
mitting theft in a carrot field. Getting close to 
them, we accosted them whereupon they set on us 
with dangs. A dang blow fell on me; 
but as I had a dohar of khaddar on, I was not hurt. I 
used my dangto ward of dang blows. One of the 
thieves was hit with my dang. As soon ashe received 
the blow, he grappled with us while the other 
thief took to his heels. In the meantime Mohammad 
Sharif, whowas coming behind, turned up. Seeing 
him the injured man disengaged himself and ran 
away. It being dark we did not pursue him.” 

Counsel for the Crown argued that 
Hasham had admitted striking the deceased 
and thab the onus of bringing the case 
within the exception of self-defence lay 
on him, as to which there was no evidence. 
Counsel for the appellants urged that the 
statement was inadmissible in evidence and 
cited Devi Dial v. Emperor (1), and Baha- 
wala v. Empzror (2). The latter ruling is 
hardly relevant. Aczording to Dvi Dial 
v. Emperor (1) at p.57*, the prosecution mus 
make out its own case and gaps cannot 
be filled up by any statément made by 
the accused in his examination under 
s, 342, Criminal Procedure Code. It cites 
Mohideen v Emperor (3), tothe same effect 
and In re Abdulla Rowihan (4) to the effect 
that where no evidence has been given 
implicating the accused, the Magistrate 
has no right under the statute to put 
questions to the accused or to invite him to 
make a statement. All theserulings refer 
to the answers given by the accused to 
questions put to him .by the Court in ac- 
cordance with s. 342, Criminal Procedure 
Code. In the present case, the accused was 
duly questioned in accordance with s. 342; 
and Hasham, Ismail and Mohammed Sharif 
when asked : 

“Did youalong with other accused go to the 


carrot field of Ibrahim and strike Mohammad Din 
on his head with a dang” ? 


each replied: “I shall put in my written 
statement.” This was on February 9, and 
these three accused were charged on the 
same day. None of the accused except 
Hashan put in a written statement, and 
he put in two. The first, lodged on his 


(1) 4 1.55; 73 Ind, Cas. 805; A IR 1923 Lah, 225; 
24 Or L J 693. 
(2) 6 L 183; 88 Ind. Cas. 854; A I R1925 Lah. 439; 
26 Cr L J 1238. 

(3) 27 M 238. 

(4) 39M 770;30 Ini. Cas. 447; A I R 1916 Med. 
407; 16 Or L J 623. 
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behalf on February, 27 is ® mere 
blenk denial; the other quoted above 


was lodged on March 5. It must be regard- 
ed as placed on record in accordance with 
s. 256 (2), Criminal Procedure Code, which 
runs: “If the accused puisin any written 
statement, the Magistrate shall file it with 
the record.” I have been unable to find 
any authority dealing with a written 
stalement lodged by the accused or his 
preader end I am not sure that the same 
principle should apply tosuch a statement 
as to questions put to the accused by the 
Magistrate in accordance with the statute. 
The statement such es we ere considering 
is lodged by the accused of his own accord, 
the questions under the statute are com- 
pulsory. The appellants’ Counsel urged 
thatin accordance with the principles of 
English and Anglo-Indian procedure, it is 
for the prosecution to prove its Case. In 
ihe present case the prosecution has, with- 
out any statement made by the accused, 
proved that the deceased received his fatal 
injury while stealing carrots end that ihe 
injury was inflicted by one of the ap- 
pellants, or by Mohammad Sharif. If the 
deceased has received only one blow ina 
fight atthe hands of one of his assailants 
and it is not 
the blow, each of the assailants 1s presumed 
to have had the intention of causing 
grievous hurt. Emperor V. Bhola (5), and 
Pal Singh v. Ganda Singh (6Y Thus with- 
out considering ihe written statement of 
Hasham there would be evidence on which 


to convict Hasham and Ismail under 
s. 325, Indian Penal ‚Code. a 
In these circumstances, 1 {hink it is 


proper to take into consideration the state- 
ment of Hesham. The next question Is 
whether it is true. I would have had 
n> hesitation in holding it to be true, if 
THasham had made a statement orally 
when examined by the Magistrate or even 
if be had lodged a written statement at 
conce. This, however, is a second written 
s'atement at variance with the first but it 
fits in so closely with what is establish- 
ed by the prosecution that Í am inclined 
to regard it as true. Relying on that 
statement then Ismail-is entitled to an 
acquittal. Hasham alone struck the fatal 
blow in a fight whichhe says the thieves 
began and which was certainly entered 
into with thieves in defence of private pro- 


(5) 29.4 282; 4 ALJA 5CrL J 10,4 W N 


1907, 51. 
(6) 37 PR 1914; 22 Ind. Cas. 319: A IR 1914 Lah 


308; 40 P L R 1914; 29 P W R 1914. if 
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perly. I would therefore acquit Ismail 
and convict Hasham under s. 304, Indian 
Penal Code. The next question is that of 
sentence. The Magistrate said: 

“The action (of ?) Hasham and Ismail is not 
covered by theright of private defence of property. 
The accused knew the culprits very well. They 
could move the authorities for the paltry theft of car- 
rots. lt has not been proved by any evidence 
whatsoever that the accused apprehended that death 
or grievous hurt would be the consequence if 
such right of private defence would not be 
exercised." 

This is altogether too severe a View. 
The Magistrate made no allowance for the 
feelings of simple rustics protecting pro- 
perty. Under s. 105, Indien Penal Code, 
the right of private defence of property 
against theft continues till the offender 
has effected his retreat with the property. 
Even assuming, ès is proper, that Moham- 
mad Din wes struck while running away, 
the fact that carrots were found along 
his tracks proves thathe had not effected 
his retreat with the property end Hasham 
was, therefore, acting in the right of private 
defence of property. Of course in striking 
a fatal blow on the head he exceeded that 
right, hut in the circumstances I am of 
opinion that a sentence of six months’ 
rigorous imprisonment is sufficient and I 
reduce the sentence accordingly. I have 
referred to two rulings Bag v. Emperor 
(7), and Emperor v. Kolt 1 Cr. L. d. 285 (8), 
which deal with somewhat similar cases. In 
Bag v. Emperor (T) a Division Bench of the 
Chief Court found that the appellant was 
watching his field (some of the grain of 
which had on previous occasions been 
stolen), that he saw Hukman cutting corn 
in it, that he gave chase, that Hukman 
ren his head against a tree and fell, that 
the appellant bit him recklessly, with a 
stick while on the ground, on the head 
end fractured his skull in two places, 
causing death. The Bench reduced the 
sentence under s. 301, Part l, to one year’s 
rigorous imprisonmen’. < 

In Emperor Y. Koli (8), the accused armed 
with swords, pursued thieves at night who 
were taking cotton pods from {heir fileds, 
snd in a scftle killed one who was 
unermed and caused grievous hurt to ano- 
ther armed with an iron bound stick. 
Tha thieves might have been in possession. 
of a few handfuls of cotton. The accused 
were found guilty under s. 304, Indian 
Penal Code, snd the members of the 
Court held that a sentence of nine months’ 
rigorous imprisonment was sufficient. The 

(7) 29 P R1902 Cr,2PL R 1903. 

(8) 1 Cr L J 285. | 
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President was of opinion that severer sen- 
tence would be more appropriate but ac- 
cepted the opinion of the members. 
This wes a case from en Indian State and 
illustrates the ideas of: indigenous India 
towards thieves caught red-handed, which 
are similar to those of primitive Rome 
where thieves caught in the act could be 
killed. 
D. Sentences reduce d. 





LAHORE HIGH COURT 

Second Civil Appeal No. 170 of 1934 
July 6, 1934 
Beoxett, J. 

CHUNI LAL—PLAINTIFF—ÅPPELLANT 

VETSUS 
MAULA BAKHSH—Derrenpant— 
es RESPONDENT l 

Contract Act (IX of 1872), s. 25—Consideration— 
Threat of bringing false suit, whether good considera- 
tion for contract—Contract. 

The threat of bringing a false suit is really a form 
of blackmail, and cannot be regarded as good con- 
sideration for the contract. < 

“The defendant owed money to the firm which was 
on the eve of insolvency. In order to keep this aseet 
out of the hands of the Official Receiver, it was 
arranged thatthe defendant should execute a bahi 
entry in which thename ofthe creditorwas not 
mentioned. The insolvency took place, and the bahi 
was made over to a relation of the firm. Some time 
later the relation threatened to bring a suit against 
the defendant onthe strength of this document. 


The matter was compromised, and the terms of the: 


compromise, were that the defendants should execute 
two bonds for Rs. 1,500 and Rs. 22, respectively, in 
favour of the plaintiff, who brought a suit against the 
defendant on these bonds : 

Held, that the suit did not lie as the contract was 
i for want of consideration under s. 25, Contract 
aiGt, 

S. ©. A. from the decree of the District 
Judge, Shahpur, dated October 12, 1933. 

“Mr. Jagan Naih Aggarwal, for the Ap- 
pellant. 

-Mr. Ram Lal Anand, for the Respondent. 

Judgment.-—The facts of this csse, as 
found by the lower Appellate Court, are as 
follows: Maula Bakhsh, the defendant-res- 
pondent, owed money tothe firm Sant Singh- 
Sahj Singh of Gojra. Sant Singh-Sehj Singh 
were on the eve of insolvency. In order to 
keep this assent out of the hands of the 
Officiel Receiver, it was arranged that Maula 
Bakhsh should execute a bahi entry in 
which the name of the creditor wes not men- 
tioned. The insolvency took place, and 
the bahi was made ove to Ram Lal Gulati a 
relation of Sant Singh-Sahj Singh. Some time 
later Ram Lal Gulati threatened to bring a 
suit against Maula Bakhsh on the strengh of 
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this document. The matter was compromis- 
ed, and the terms ofthe compromise were 
that Maula Bakhsh should execute two bonds 
for Rs. 1,500, and Rs. 22, respectively, in 
favour of Chuni Lal, the present plaintiff. 

Chuni Lal has brought the present suit on 
these bonds, alleging that he received the 
consideration incash. The lower Appellate 
Court has found thet no cash consideration 
passed, the reason for the execution of the 
bonds being as given above. It was found 
that the withdrawal of the present suit by 
Rem Leal formed a good consideration for 
execution of the bonds, but it wes found 
thet the whole transaction was void es con- 
trary to public policy and the suit was dis- 
missed with costs. Chuni Lal has appealed. 

The findings of the lower Appellate Court, 
as to the manner in which the bonds came 
to be executed, are findings of fact which 
cannot be challenged in second appeal. The 
only question to be decided is whether, on 
the finding that the bonds were executed in 
the way described ebove, Chuni Lal’s claim 
should still be decreed. It is argued that, 
when once the learned District Judge had 
found that there was good consideration for 
the bonds, this should have decided the mat- 
ter and it could not be held that the final 
transection was either immoral or void or 
opposed to public policy. There would be 
some force in this contention, if the decision 
of the District Court as to the validity of the 
consideration is correct. If it is correct, and 
there isno good consideration, the creditor’s 
claim must clearly fail. In finding that 
there was good consideration for the bonds 
in the withdrawel of lthe-threatened suit by 
Ram Lal, the learned District Judge has 
relied upon a well-known principle of law. 
This principle of law wes concisely laid down 
in Miles y. New Zealand Alford Estate Co. 

L}: 
N ) an intending litigent bona fide forbears a right 
to litigate e question of law or fact which itis not 
vexatious or frivolous to litigate, he does give up 
sumething of value. It is a mistake to suppose it is 
not an advantage, which a suitor is capable of ar. 
preciating to be able to litigate his claim, even if 
he turns out to be wrong.” 

It is open to question, however, whether 
this principle applies to the facts of the 
present case. As already mentioned, Maula 
Bakhsh did not owe any money to Ram Lal 
Gulati, nor had he executed any document 
in his favour. What had happened wag 
that Ram Lal had come into possession of a, 
document executed in favour of someone 
else in which the creditor's name was not 


D 32 Ch. D 266; 55L J Ch 801; 541 T 582 
34 W R 669. 
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present and was threatening to bring a 
suit on this document as if it was one exe- 
cuted in his own favour. Ele could not 
bring a suit es en assignee, for the fraud 
would heve been apparent. In other words, 
he was threatening to bring an entirely false 
suit against Maula Bakhsh. Whatever may 
be said regarding the state of mind of the 
person who imagines that he has some right, 
it is entirely a different matter when a, per- 
son thereatens to bring an entirely false suit, 
the falsity of the claim being -known to both 
parties. Such ə, claim must be treated as 
vexatious, and so falls within ihe exception 
to the rule given above. The threat of 
bringing a false suit is really a form of 
blackmail, and cannot be regarded es good 
consideration for the contract. 

The contract in suit must ihus be regard- 
ed as void for want of consideration under 
s. 25, Contract Act. The appeal fails and 
is dismissed with costs. 

D. Appeal dismissed. 


Detya annada kaa, 


MADRAS HIGH COURT 
Civil Revision. Petition No. 827 of 1934 
August 19, 1935 
CORNISH, J. 
P. P. V. C. T. CHIDAMBARAM CHETTIAR 
—PETITIONER 
VETSUS 
DATIV ANI ACHI—-RESPONDENT 


Provincial Insolvency Act (V of 1920), ss. 9, 295—. 


Act. of insolvency— Fraudulent transfer — Evidence 
of similar transfers—Relevancy—Inability to pay 
debts—Tests. 

In determining whether a transfer by a debtor is 
a fraudulent preference, the Court‘can take into con- 
sideration other acts of preference committed by the 
debtor shortly before and shortly after the particular 
t in question. In re Ramsay (1), referred 

0, f 

The scheme of s.25 of the Provincial Insolvency 
Act is that a debtor in order to escaps adjudication 
on a well-founded petition andact of insolvency 
must satisfy the Court that he has a present ability 
to pay his debts. It isnot sufficient for him to show 
that his sssets exceed his liabilities and that he will 
be able to pey in the more or less distant future. 

C. R. P. under s. 75 (1) of Act V of 1920 
praying the High Court to revise the order 
of the District Court of Remand at Madura 
dated March 27, 1934, and made in O.M. 
A. No. 69 of 1933 preferred against the order 
of the Court of the Subordinate Judge of 
Devakottah dated August 22, 1933, 
made in I.P. No. 9 of 1933. 

Judgment.—The petitioner before me 
was adjudicated insolvent on the consoli- 
dated petitions of six creditors. The act 
of insolvency was a transfer of property 
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effected -by Ex. A in favour of four per- 
sons creditors end relations which trans- 
fer was alleged to be a fraudulent prefe- 
rence. The document lik. A was described 
asa Security Bond. It recited the petition- 
er's inability to pay the amount due to them, 
and gave them landed property as secu- 
rity. 

In determining whether this was a frau- 
dulent preference the lower Court took into 
consideration evidence of other transfers 
made by the petitioner in favour of other 
relations who were likewise creditors. It 
was contended that in so doing the lower 
Court misdirected itself; Exhibit A is dated 
October 20, 1932. Six sale deeds in. favour 
of the petitioner's wife for an aggregate 
emount of Rs. 67,000, were proved to have 
been executed by him between May 23, 
1932, and February 8, 1933. Besides there 
was a conveyance to petitioner's daughter 
of property for Rs. 47,000 on December 2, 
1932, and on the same date a conveyance 
to his brother's son for Rs. 25,000. 

I think that proof of these other trans- 
fers was relevant to the question of the 
petitioner's intention in executing Ex. A. 
In re Ramsay (1) it was held that evidence 
of other acts of preference committed by 
the debtor shortly before end shortly after 
the particular act of preference alleged as 
an act of insolvency was admissible. Mr. 


Justice Phillimore said : — 

“T think. that, when one has to look into the 
mind of the bankrupt any act of his at the time 
or about thetime, any metters in pari maferta may 
be looked into to see what was passing in his mind.” 


For the same reason I hold that this 
cluster of other transfers in favour of his 
relations in the present case are so simi- 
lar and sufficiently close in point of time 
to Ex. A that they were rightly admitted 
Then it is seid that the re- 
lease deed Ex. 1 executed by the transfe- 
ree of Ex. A indicated thet the petitioner 
hed no intention to favour these creditors. 
But Ex. 1 wes given only efter the filing 
of the Insolvency Petition and I think that 
this circumstances discounts any value it. 
might otherwise have hadin this direction. 

Lastly, it has been streneously contended 
that the Insolvency Cours ought to have 
exercised its power in favour of the deb- 
tor under s. 25, Provincial Insolvency Act; 
because the Court should have been satis- 
fied that the debtor wes able to pay his 
debts. If a balance of assets over labili- 
ties is alone enough to prove solvency: 
this argument would succeed. In this sche-. 

(1) (1913) 2 K B 80; 82 L J K B 526; 108 L T 495; 20 
Manson 15; 29 T L R 225. - 
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dule the debtor showed his assets at Rs. 11 
lakhs and liabilities es Rs.6 lakhs cdd. 
The lower Court was not epparently, en- 
iirely satisfied with the correctness of the 
debtors valuation. But the debtor in bis 
‘evidence stated that it would take him 18 
months to realise and pay his creditors. It 
seems to me that the scheme of s..29 is 
that a debtor, in order to escaps adjudi- 
cation on a well-founded petition and act 
of insolvency must satisfy the Court that he 
has a present ability to pay creditors, and 
itis not sufficient for him to show that he 
will be able to pay in the more or less dis- 
tant future. In Pratapmal v. Chunilal J ahurt 
(2) it was held that s. 13 (4) (b) of the Presi- 
dency Insolvency Act which is not material- 
Jy different from s.25(1) of the Provincial 
Ac‘, meant that the debtor is not so emb- 
arassed that he cannot meet his debis in the 
ordinary way by making legal tender and 
‘discharging his debts. This, the petitioner 
aes me, was, on his own evidence, unable 
to do. 

In my judgment, therefore, this Revision 
Petilion fails and is dismissed with costs. 
The creditor in C. R.P. No. 1020 will also 
get his costs out of the estates. 

A. Petition dismissed. 

(2) 600 345; 144 Ind. Cas. 142; A IR 1933 Cal. 417; 
Ind. Rul. (1933) Cal. 507. 
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LAHORE HIGH COURT 
Civil Reference No. 6 of 1935 
October 9, 1935 
BHIDE, d. 
FAZAL AHMAD--DEFENDANT 
VETSUS 


TOLA RAM SINGH—Ptarntirr. 

Punjab Tenancy Act (XVI of 1887), ss. 4 (7) (1)- 
100--Person paying rent, if tenant though mukerri- 
dar —Option to build on land leased—Building not 
erected—Land, if remains ‘land’ under the Act— 
Jurisdiction—Coase triable by Revenue Court heard 
and decided by Civil Court— Proper issues and 
evidence recorded—Remand, if necessary —Decree, if 
should be registered asone of Revenue Court. 

The question, whether a mukarridar, comes within 
the definition of a ‘tenant’ will have to be decided 
on the conditions on which the land is held by him. 
Where the land has been taken on payment of a sum 
as rent, it is sufficient to bring him within the 
definition of the term ‘tenant.’ 


Where option is given to a person to build on 


land leased but asa matter of fact no building has 
yet been erected thereon, it is not sufficient to take 
the land out of the definition cf that term in the 
- Punjab Tenancy Act. 

According tu s. 100, Punjab Tenanry | Act if it 
appears that the suit was determined in good faith 
and that the parties have not been prejudiced by 
the mistake as to jurisdiction, the decree can be 
registered as that of a Qomt haying jurisdiction, 
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Where the proper issues had been framed and the 
whole evidence had been recorded, if is not necessary 
in the interests of justice to semand the case. 
Section 100 gives discretion to the High Court to regis- 
ter the decres as that of » Revenue Court in such cases, 

©. Ref. from the decision of the Districi 


Judge, Attock, dated October 2, 1934. 


Messrs. Barkat Aliand Muhammad Din 
Jan, for the Defendant. 

Messrs. Shamair Chand, Yaspal Gandhi 
and M. C. Mahajan, for the Pleintiff. 

Order.—This is a reference by the 
District Judge of Attock under s. 100, 
Punjab Tenency Act, recommending that 
Senior Subordi- 
nate Judge, from which an appeal was 
preferred to him, be Registered as a decree 
of a revenue Court inasmuch as the suit 
was cognizable by a Revenue Court. The 
material facts may be briefly stated as 
follows: 

The plaintiff Tole Ram Singh took a 
lease of 28 kanals 6 marlas of land as s 
mukarridar from two persons named Chan- 
pir end Ghulam Hussain on February 18, 
1919. According to the terms of the lease 
the plaintiff was entitled to sink a well and 
use the lend for agricultural purposes or 
in the alternative to erect buildings there- 
on. The rent was fixed at Rs. 3 per kanal. 
Subsequently on May 14, 1925, Chenpir 
and Ghulam Hussain mortgaged the right 
to receive the rent’ in favour of the plain- 
tiff. On July 24, 1930, Chanpir and Ghu- 
lam Hussain transferred the land to the 
defendant Fazal Ahmad by virtue of a 
deed of exchange and the letter thereupon 
issued a notice to the plaintiff alleg- 
ing that the plaintiff wes keeping 
the land uncultivated and was therefore 
liable toejectment. The plaintiff then in- 


stituted the present suit for a declaration 


that he was in possession ofthe land ona 
permanent lease asamukarridar and that 
he was not liable to enjeciment. As regards 
the deed of exchangeon which the defend- 
ant Fazal Ahmad relied, the plaintiff al- 
leged that it was champertous and against 
public policy and was therefore void. The 
suit was originally filed in a Revenue Court 
but the Revenue Court held that it was 
triable by a Civil Court. 

In the Civil Court the question of juris- 
diction wes again raised but the Senior 
Subordinate Judge held that the suit was 
cognizable bya Civil Court and decided 
on merits in favour of the plaintiff. 
From this decision an appeal was preferr- 
ed to the District Judge who took a differ- 
ent view on the question of jurisdiction. 


“He came to the conclusion that the suit-as 
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originally framed was rightly keld to be 
cognizable by a Civil Court but that inas- 
much as certain issues between the pariies 
which it was necessary to decide were 
triable only by a Revenue Court, the plaint 
should have been returned for presenta- 
tion toa Revenue Court, as required by 
proviso to sub-s.3, s. 77, Punjab Tenancy 
Act. The learned District Judge was how- 
ever of opinion that the suit had been 
tried in good faith and there had been no 
prejudice to the parties and he has there- 
fore recommended under s. 100, Punjab 
‘Tanancy Act, that he decree of the Senior 
‘Subordinate Judge be registered as a 
decree of a Revenue Court. 

On bshalf of the plaintiff ibis contend- 
ed that the view of the learned District 
Judge that the suit was triable by a Re- 
venue Court wasnot correct; it is urged 
that the plaintiff being a mukarridar does 
not come withthe definition of a ‘tenant’ 
‘that Fazal Ahmad is not a landlord with- 
in the definition of that term and that the 
land in dispute also does not. fall 
within the definition of ‘lend’ in the Punjab 
Tenancy Act. As regards the first point 
‘itis admitted that there are certain rul- 
ings of the Punjab Chief Court in which 
it has been held that. a mukarndar 
is a tenant though of a higher status. It 
-is, however, contended that owing to the 
-amendment of the Punjab Tenancy Act 
in the year 1925 these rulings are no 
longer good law. All that was however 
.done in 1925 was to.define the term ‘mukar- 
ridar in s. 4, cl. 20. Some other sections 
of the Punjab Tenancy Act were also 
-amended and ‘mukarridars’ were classed 
-as ‘occupancy tenants’ for the purposes of 
-those sections. They have, however, not 
been excluded from the definition of a 
tenant under cl. 5,s. 4 as certain other 
. persons have been; for example, an inferior 
land owner, a mortgagee .of the rights of a 
-landlord and so on. It seems to me that 
the question, whether a mukarridar comes 
-within the definition of a ‘tenant’ will have 
.to be decided on the conditions on which 
‘the land is held by him. In the present 
instance it appears from the lease dated 
-February 18, 1919, that the land was taken 
by the plaintiff from Chanpir and Ghulam 
Hussain on payment of Rs.3 per kanal 
aş rent-and this would, in my opinion, be 
-puffisient to bring him within the defni- 
-tion of the term ‘tenant.’ The contention 
-of the term in the Punjab Tenancy Act does 
-not appear tome to have any force. Only ‘the 
Tight to receive the rent’ had been mort- 
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gagad by Chanpir and Ghulam Hussain 
in favour of the plaintiff. Their other 
rights as ‘landlords’ were still with them 
and these were ell transferred to Fazal 
Ahmad. The mortgage arrangement was 
only of atemporary character and but for 
that spscial contract Fazel Ahmed would 
be the person entitled to receive the rent 


-from the plaintif. The. definition of the 


term ‘landlord’ in the Punjab Tenancy Act 
is ês follows :— 

“Landlord’ means a person under whom a tenant 
holds land, and to whom the tenant is, or but 
for a special contract, would be liable to pay 


‘yent for that land.” 


It has been found by the learned District 


‘Judge that there had been a valid transfer 
‘of the land in favour of Fazal Ahmad; in ` 


the circumstances, it seems to me that he 


‘comes within the definition of a ‘landlord.’ 


The last point urged was that the lend 
in dispute does not fell within the de- 


-finition ofthat term. The term ‘land’ is 


defined as follows: 

“Land’ means land which is not occupied as 
the site of any building ina town or village 
and is occupied or had been let for purposes 
for pasture, and 


includes the site of -buildings and other structures 


on such land.” 

In the present instance it is true that the 
plaintiff was given the option to build on 
theland butitis admitted that as a matter 
of fact no building has yet been erected 
thereon. The mere option given to the 
plaintiff is not, in my opinion, sufficient to 
take the land in dispute out of the defini- 
tion of that term inthe Punjab Tenancy 
Act. The learned Counsel for the vlaintiff 
did not dispute the fact that certain issues 
relating to the conditions of the tenancy 
did erise between the parties and these 
issues would clearly be triahle by a Re- 
venue Court under cl. (1), sub-s. 3, s. 77. 


‘The suit was therefore rightly held to be 


cognizable by Revenue Court in view of 
the proviso to sub-s. 3, s. 77. The last 
point for consideration is whether the de- 
cree of the Senior Subordinate Judge 
should be registered as that of a Revenue 
Court or whether thesuit should be sent 
for re-trial to the Senior Subordinate 


Judge es contended by ths learned Counsel 


for the defendant. According to s. 100, 
Punjab Tenancy Act, if it appears that the 
suit was determined in good faith and 
that the parties have not been prejudiced 
by the mistake as to jurisdiction, the 
decree can be registered as that of a Court 


‘having jurisdiction. All that the learned 


Counsel for the defendant has urged is 
that the Revenue Courts are considered 
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to be ina better position to decide cases 
relating to land and, eas obiection to 
jurisdiction was taken at the outset, the 
case should be sent beck for re-rial. It 
was, however, admitted that the proper 
issues had been framed and ths whole evi- 
dence had been recorded. In the circum- 
stances it does not appear to me necessary 
in the interesis of justice to remand the 
case to the Senior Subordinate Judge. 
Section 100 gives discretion to this Court to 
register the decree asthat ofa Revenue 
Court in such cases. The defendant will, 
‘of course, now get a decision by a Re- 
venue Court on appesl, and that seems to 
‘be sufficient to meet the ends of justice. 

As the whole evidence has been record- 
ed, it will be putting the parties to un- 
necessary expense if the case were or- 
dered tobe tried de novo. 

1 accordingly accept the recommendation 
‘of the learned District Judge end direct 
that the decree of the Senior Subordi- 
nate Judge be registered as thatof a 
Revenue Court and that the sppeal pre- 
sented to the learned District Judge he 
returned for presentation to the Collector. 
The question of jurisdiction was not free 
-from difficulty and I therefore make no 
order as to costs in this Court. 

N. Order accordingly. 





NAGPUR JUDICIAL COMMIS- 
 $§IONER’S COURT 
First Civil: Appeal No. 22 of 1935 
September 20, 1935 
SUBHEDAR, A.J. ©. AND POLLOOK, A. J.C. 
LAL CHANDRADWAJ DEO— PLAINTIFR 
—APPELLANT 


versus 
LAL ARTRARAN DEO—Dgrenpant 


—RESPONDENT 

` Contract Act (IX of 1872), ss. 11, 64, 68—Person 
disqualified from contracting by any law to which 
he is subject—Question as to whether contractis 
void or voidable, if arises—Consideration for pro- 
note advanced when defendants’ estate was under 
Court of Wards—C. P. Court of Wards Act (XXIV 
“07 1898), s.31—Effect of —Advance, if recoverable. 

The question whether a contract is void or 
voidable presupposes the existence of a contract 
within the meaning of the Contract Act, and cannot 
arise in the case of a person who is disqualified from 
contracting by any law to which he is subject, 
Mohori Bibee v. Dharmodass Ghose (7) and Gauri 
Shanker Balmakund v. Chinnumiya (9), relied on. 
Narayan v. Motisa (1), dissented from. 

The consideration for the promissory note in 
suib was advanced at a time when the defendant's 
estate was under the superintendence of the Oourt 
of Wards and, therefore, bys. 3lof the Central 
Provinces Court of Wards Act of 1899, the de- 
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of October 8, 1920, 


the plaintiff contends. 


35) 
fendant was incompetent to enter into any contrect 
which might involve him in pecuniary liability 
and his property was not liable under s. 

of the Contract Act. It was urged cn behalf of the 
plaintiff that he was entitled to recoverthe money 
lent under s, 65 of the Contract Act: 

. Held, that the plaintiff was not entitled to 
recover the advance under s., 65 of the Contract 
Act, and the referanc: in s, 81 cf the Central 
Proviness Oourt of Wards Actto s. 68 of the Con- 
tract Act wes made because s. 68 ccmesin the 
chapter dealing not with contracts but with cer- 
tain relations resembling those created by contract 
or with what are known as quasi-contracts, The 
fact that a Government ward is incompetent to 
enter into any contiact rules out any action 
founded on s. 65 of the Contract Act. 


F. C. A. against the decree of the Additiona 
District Judge, Raipur, in Civil Suit No. 8 
of 1933, dated November 23, 1934. 

Mr. M. R. Bobde, for the Appellant. 

Sir Harisingh Gour, for the Respondent. 


Judgment.—This appeal arises out of 
sult on a promissory note for Rs. 27,169 
which was admittedly executed by the de- 
fendant in the plaintiff's favour on August 1, 
1930. Tne plaintiff alleged in the plaint 
that the consideration for this promissory 
note was paid in cash at the time of execu- 
tion, but in the course of the pleadings he 
withdrew from this position and admitted 
that the consideration consisted entirely of 
past consideration. Between October 8, 
1920, and August 1, 1930, the defendant exe- 
cuted a series of promissory notes, receipts 
or acknowledgments in favour of the plaint- 
iff, and the plaintiff eventually admitted 
that no fresh advance was made to the 
defendant after May 2, 1923 when the receipt 
or acknowledgment, Ex. P. 6, for 
Rs. 14,776-12-9 was executed. The sub- 
sequent documents were merely renewals of 
that liability. Itis admitted that Rs. 11,036 
was advanced by the plaintif to the defend- 
ant at the time of the execution of the 
first document, Ex. P. 5, and the plaintiff 
contends that there has been no fresh advance 
since then. The question therefore is whe- 
ther the promissory note in suit can be 
treced back ultimately to the transaction 
2s the defendant con- 
tends, or whether it can be traced back 
only to the transaction of May 2, 1923, as 
Tde importance of 
this point les in the fact that the defend- 
ent’s estate was under the superintendence 
of the Court of Werds in 1920 end was re- 
leased from superintendence in 1921, and 
that by s. 31 of the Central Provinces 
Court of Wards Act of 1899 a Government 
ward is incompetent to enter into any con- 
tract which may involve him in pecuniary 
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liability and his property is not liable under 
s. 68 of the Indian Contract Act. 
* % X x $ 

The position then is that ihe considera- 
tion for the promissory note in suit was 
advanced st a time when the defendant's 
estate was under the superintendence of the 
Court of Wards and therefore by s. 21 of 
the Central Provinces Court of Wards Act 
of 1899 the defendant wes incompetent to 
enter into any contract which might in- 
volve him in pecuniary liability and his prop- 
erty wes not liabie under s. 68 of the 
Indian Contract Act. It his, however, been 
urged on behalf of the plaintiff that he is 
-entitled to recover the money lent under 
s. 65 of the Indian Contract Act, which 
runs as follows:— 

“When an agreement is discovered to be void, or 
when a contract becomes void, any person who 
has received any advantage under such agreement 
or contract is bound to restore it, or to make com- 
pensation for it, to the person from: whom he- re- 
ceived it”; 
and reliance has been placed upon the 


‘decision in Narayan v. Motisa (1). Section 11 ` 


of the Indian Contract Act lays down that a 
perscn is competent to contract who is 
of the age of majority according to the law 
to which he is subject, end who is of 
sound mind, and is not disqualified from 
contracting by any law to which he is sub- 
ject. This section and its results were dis- 
cussed at length by a Full Bench of this 
Court in Salu Bai v. Bajai Khan (2) 
Stanyon, A. J. ©. in the course of his judg- 


ment remarked as follows:— 

“Persons declared incompetent are those who 

(i) have not attained majority; 

(ii) are of unsound mind; or 

(ii2) me disqualified any law. 

A minor may contract after he has attained 
majority. An insane person may contract during a 
lucid interval. A person disqulaified by law may 
contract as soon as his disqualification has ceased. 

It is manifest that the third of-the above cate- 
gories has reference to ‘persons who are neither 
minors nor insane; and that, for the purposes of 
the law of contract, it treats such persons, while- 
disqualified, as ejusdem generis with minors and 
lunatics. It places them under a general category 
of persons without the capacity to contract, 

The competency laid duwa by s. 11 is indispen- 
sable for the formation of an agreement which may be- 
Come the embryo of a contract, and unless it is present 


in both parties the result is infertility. It will also 


be noted that such competency is a personal quali- 
fication. We must distinguish between what persons 
are and what they do. Provisions, which disqualify 
persons from contracting, must not be confused with 
those which impose prohibitions on the acts of 
persons qualified to contract: Lachmi Narain v. 
Fateh Bahadur (3); Dhanipal Des v. Maneshar 

(1) 20N L R 87; 78 Ind. Cas, 343 A I R 1924 
Nag. 132. 

(2) 18 NLR 130; 42 Ind. Cas, 200, 

(3) 25 A195; A W N 1908, 5, 
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Bakhsh Singh (4). Section 11 of the Contract Act leys 
down a legal status. It enacts whab a person mus , 
be in order to be capable of making any agreemeny 
recognised by law... 

"The opinion was long held by some learned 
Judges in this country that, despite the provisions 
of s. 11 of the Indian Contract Act, 1872, a minor 
could personally make agreements which though 
voidable, could be validated by subsequent ratih- 
cation by his guardian, or by himself after attain- 
ment of majority; and that such agreements were 
open to treatment by the Courts in accordance with 
the doctrines, of equity. It will suffice to refer to 
the cases of Mahamed Arif v. Saraswati (5) and 
Sadashiv v. Trimbak (6) as instances in which that 
view was propounded and adopted. But the dictum 
has been completely and finally overruled by the 
Judicial Ocmmittee in Mokori Bibee v. Dharmodass 
Ghose (7) and no student of the Indian Contract Act, 
1872, can doubt the soundess of the Privy Council 
interpretation of s. 11, thercf in that case. The 
instance before their Lordship was that of a 
minor, but a careful perusal cf the judgment will 
make it clear that the conclusion reached was based 
upon a general interpretation of s.11, and is equally 
applicable to all persons categorised as incompetent 
to contract by that section. The ratie decidendi, as 
made clear in their Lordships’ judgment, and by 
the Allahabad High Court in Kanta Prasad v. Sheo 
Gopal Lal (8) is this, that such a transaction is not 
merely voidable or void or subject to such equitable 
priciples as underlie ss. 64 and 65 of the Indian 
Contract Act, but is an absolutes nullity, affording 
no foundation for any legal or equitable interpreta- 
tion or enforcement of it by a Court of law.” 

That decision, which was approved by the 
Judicial Committee in Gaurishankar Bal- 
mukund v. Chindumiya (9) was in our opinion 
clearly correct and in accordance with the 
decision of the Judicial Committee in 
Mohort Bibee v. Dharmodas Ghose (7). At 
page 548* their Lordships remarked: 

“The question whether a contract ig void or void- 
able presupposes the existence cf acontract within 
the meaning of tne Act, and cannot arise in the 
case of an infant.” 

It’ appears it us to be equally true 
that it cannot arise on the case 
of a person who is disqualified from 
contracting by any law to which: he is 
subject. The argument was raised in that 
case ihat the plaintiffs were entitled to found 
on s. 65 of the Indian Contract Act, but their 
Lordships rejected that argurment stating: 

“It is sufficient to say that this section, like 
5. 64, starts from the basis of there being an agree- 
ment or contract between competent parties; and 

(1) 28 A 570; 33 TA 118; 4CLJI1;3 4 L J 495; 
9 O C 188; 8 Bom. L R 491; 10 O WN 819; IG MLJ 
292; IM LT 205 (P. C). 

(3) 18 O 259. 

(6) 23 B l46 at p. 174. , 

(7) 30 G 539; 30 1 A 114; 70 W N 441; 5 Bom. LR 
421; 6 Sar. P O J 374 (P. 0). 

(b) 26 A 312; A W N 1904, 41. 

(9) 14 NL k 181; 48 Ind, Uas. 312; 35M L J 733; 16 
ALJ 993; 25 M LT6 230W N 350; 29 OL J 
20l; 460 183; 1U PLR (P. C) 14; 9L W 327; 45 
IA 219 (P. CO). 
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has no application to a case in which there never 
was, end never could have been, any contract,” 

The decision in Narayan v. Motisa (l) 
which contains no discussion of those cases, 
appears to us to be irreconcilable with 
them and to have been wrongly decided. 

We therefore hold that the plaintiff is not 
entitled to recover the advance under s. 65 
of the Indian Contract Act, and the re- 
ference in s. 31 of the Central Provinces 
Court of Ward! Act to s. 68o0f the Indian 
Contract Act appears to us to have been 
made because s. 68 comes in the chapter 
dealing not with contracts but with certain 
relations resembling those created by con- 
tract or with what are known es quasi-con- 
tracts. The fact that a Government ward 
is: incompetent to enter into any contract 
rules out any action founded on s. $5 of the 
Indian Contract Act. We therefore hold that 
the plaintiff's suit must fail and the appeal 
is accordingly dismissed with costs. 

N. Appeal dismissed. 


NY 


ALLAHABAD HIGH COURT 

First Civil Appeal No. 180 of 193] 
November 4, 19385 
: SULAIMAN, C.J. AND BENNET, J. 
RAJ DEO SINGH AND orters—Drrenpants 
—APPELLANTS 
VETSUS 
Musammait JANAK RAJ KUNWART— 
PLAINTIFE RESPONDENT. 

Hindu Law of Inheritance (Amendment) Act (IT of 
1929)—~Applicability— Whether applies, where Hindu 
owner dies-prior to Act. 

The Hindu Law of Inheritance (Amendment) Act 
applies even to cases where the Hindu owner died 
prior to the coming into force of the Act. 


F.C. A. from the decision of the Addi- 
tional Sub-Judge, Ballie, dated March 30, 
1931. 

Dr. K. N. Kaija and Mr. Janaki Prasad, 
for the Appellants. 

Messrs. P.L. Banerjee, A. P. Pandey, K. L. 
Misra and K.N. Pandey, for the Respon- 
dent. 

Judgment.—This is a defendant’s 
appeal arising out ofa suit for recovery 
of possession of the estate of Basdeo Singh 
whose daughter, the plaintiff, Musammat 
Janak Raj Kunwari, Claims to be. The 
suit was filed on December 18, 1929, and the 
age of the plaintiff given in it was 16 
years and 8 months. The plaintiff denied 
that Basdeo Singa had left seny posthu- 
mous son as had been found by the Re- 
venue Court on a previous. occasion, and 
alleged that the other two daughters of 
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Basdeo Singh were dead. On behalf of the 
defendants it was denied that the plain- 
tiff was the daughter of Basdeo Singh and 
a positive case was set up that she was 
the daughter of one Ram Kishun Singh. 
The mein question in the case was whether 
Musammait Janak Raj Kunwari was the 
daughter of the deceased Basdeo Singh. 
The learned Subordinete Judge has come 
to the conclusion tnat the plaintiffs evi- 
dence is reliable and hes rejecied the 
defendani’s evidence, and has eccordingly 
decreed the claim. This finding is chel- 
lenged in appeal on behalf of the defen- 
dant. So far as the plaintiff is concerned, 
her case has been consistent throughout. 
After the death of Musammai Jageshra 
Kunwar, the widow of Basdeo Singh, which 
took place in 1926, there was a proceeding 
in the mutation Court in which both the 
present plaintiff as well as the contesting 
defendants appeared. The plaintiff there 
also put forward the case that she was 
surviving daughter of Basdeo Singa. 

The defendants no doubt denied this fact 
but do not appear to have set up any posi- 
tive case at that time that the plain- 
tiff was the daughter of Ram Kishen Singh: 
at least this does not appear to be so 
from any documents which have been 
brought to our notice. The Revenue Court 
came to the conclusion that the plaintiff 
was the daughter of Basdeo Singn, but 
that the latter had left 2a posthumous 
son who succeeded to the estate and that 
on his death Basdeo’s mother, Musammat 
Manhasi, became entitled to the estate as 
a Hindu mother and the present plaintjif 
was not an heir at all. The learned Assisiant 
Collector pointed out tnat Musammat 
Manhasi Kunwar wes apparently trying to 
favour her grand-daughter and was keep- 
ing behind ihe scene and not setting up 
her rights. Nevertheless he ordered that 
the name of Musammai Meanhesi should 
be entered in place of Musammat Jageshra 
Kunwars name. When the plaintiff was 
examined in the Civil Court on Ifebruary 
4, 1931, she was identified by her own 
matemel uncle Lacnahmi Rai as Musammat 
Jenak Raj Kunwari, daughter of Basdeo 
Singh. On the other hand, the defendant 
Jagdeo Singh also saw her and identified 
her əs the daughter of Ram Kishun Singh 
and gave her name as Musammai Suknia. 
At that time no other name was 
suggested by the defendants. In the cross- 
examination also there was nothing to show 
that she was Musammai Makhbni, daughter 
of Ram Kishun Singh At any rate no 
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clear question was put to her in cross- 
examination. 

Before identifying the plaintiff as tke 
daughter of Ram  Kishun Singh, the 
defendants had produced a copy ofa birth 
register, which showed that a daughter had 
heen born io Ram Kishun Singh in 
1910 and apparently it was suggested 
that the plaintiff might be that daughter. 
After she had been identified by the defen- 
dent as Musammat Sukhia, daughter of 
Ram Kishun Singh, the plaintiff produced 
a copy of a death register showing that the 
daughter of Ram Kishun, who might 
have been born in 1910, died subsequently. 
We then find that the next day, on 
February 5, 1931, the defendants filed an 
application for a certified copy of an entry 
in a District Board school register. The 
copy was ready on February 6, 1991, end 
was filed in Court on Febrbary 19, 1931 (1920 
is a mistake in she endorsement). On 
February 23, 1931, the defendants filed <n 
application stating thet Jagdeo Singh hed 
made a mistake in naming the plaintiff 
as Musammat Sukhia, deughter of Ram 
Kishun Singh, and that in point of fact she 
was not Musammat Sukhia. Even on that 


date the defendants did not say 
definitely that her name was Musammat 
Makhni. But the copy of the entry in 


the schocl register filed on February 19, 
1931(March ise mistake in the endorse- 
ment) suggested that a student of the name 
of Makhni alias Janak Raj Kuuwari wes 
entered in the school and studied init. So 
it is clear that the defendants heve been 
chenging their position and have not been 
consistent. 


Jagdeo Singh, whoidentified the plaintiff 
as Musammat Sukhie, has not ventured to 
come into the witness-box to explain away 
his own mistake. On the other hand, the 
plinti not only went into the witness- 
box and deposed that she was the daughter 
of Basdeo Singh and the wife of Keshi 
Neth, but she also produced Katwaroo 
Singh, her husband's brother, wio stated 
that Le was married to the plaintifi’s sis- 
ter and thet the pleintiff was the daughter 
of Basdeo Singh. Ram Kishun Singh, 
whose daughter sue .was said to be by the 
defendants, was also produced by the plain- 
tiff, and he stated that the pleintiff was 
not Lis deughter and tuat his daughter 
wes Musammui Mekhni. After the defendants 
ped disclosed ihe name of Musammai Makhni 
and put forward the case that the plaintiff 
was Makbni, the plaintiff got Musam- 
aa a 
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mat Makhni examined on commission 
and she also stated that she was the 
daughter of Ram Kisbun Singh and that 
she Lad studiedin that village school and 
ihat Ler name was Makhni and her alias 
wes not Janak Raj Kunwari. The copy of 
the birth register shows that the pleintiff 
might well be the daughter of Basdeo Singh 
who was born in April 1913 in accorde 
ance with the age given in tLe plaint. 

The defendants new case was that the- 
plaintif had two names, Musammat Janak : 
Raj Kunwari and Musammat Makhni. Now, 
in the first place, it would be usual to’ 
have the shorter name for the alias than 
the longer name, end one would have 
imagined thet her real name would be 
Musammat Jenak Raj Kunwari and not that 
it should have been the alias. Great reli- 
ance wasplaced on the school regisier in 


which the name entered was Musammat Ma- 


khni alias Janek Raj Kunwari. The learned 
Subordinate Judge has come to the conclu- 


‘sion that this entry in the school register 


isan interpolation. There certainly are 
several suspicious circumstances which 
support tiat view. In the first place, the 
words “urf Janak Raj Kunwari” do appear 
to have been written with a different pen. 
Another strong circumstance is that if the 
writer had intended to write a long name, 
he would have commenced the writing 
from a point close to the margin on the 
left hand side as he has done in regard 
to the other entries, and would not have 
left a blank space on the left side with 
the result that the name had to goon to 
the next column. Again instead of writing 
the longer word below the name which 
would have aroused suspicion he preferred 
to continue the entry right up to the third 
column. The letters which stand to N and 
J do not resemble the letters used in 
other paris of the same line. The learned 
Subordinate Judge was not satistied that 
this addition was a genuine entry. It 
may in this connection be noted that the 
defendant Rajdeo Singh is a member of 
the District Board, Ballia, whichis running 
this village school, and that the school 
mester whose name also is Basdeo Singh 
is ofthe family of the defendants. The 
writer of this entry Sobha Singh said that 
he had written both the entries and offered 
an explanation as to why there was some 
difference in the writing. We have com- 
pared his signature on his deposition in the 
case with the writing of the eniry in the 
register ənd we find that there is dissi- 
milarity between the two. All these sus- 
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picious circumstances in our opinion make 
it impossible to rely on this entry. ; 

The defendanis also caused some contu- 
‘sion so far as the marriages of the daughters 
' of Ram Kishun Singh were concerned, and 
it seems to us that they could not definitely 
make up their minds at the time when 
the mutation case was fought out. At that 
time the suggestion was that Ram Kishun 
Singh’s daughter wasone Musammat Mar- 
chhia and ano-her daughter was Musammut 
Amiria. In the civil sult Marcahia’s 
name has now been dropped and it is not 
suggested where Musammait Amiria had 
been married. The plaintiffs case has 
always been that Musammai Jageshra Kun- 
war hadtwo daughters, Musammat Janak 
Raj Kunwari and Musammat Gulabo who 
were married to Kashi Nath and Katwaru, 
sons of Bechan Singh of village Athbnarzooila 
in the District of Azamgarh. The learned 
Subordinate Judge who heard the evidence 
has believed the plaintifs evidence end 
rejected the defendant's evidence. We are 
unable to sayin appeal that he has taken 
a wrong view. We accordingly hold that 
it has been established that the present 
plaintif Musammat Janak Raj Kunwari is the 
daughter of the: deceased Basdeo Singh 
and isnotthe daughter of Ram Kishun 
Singh. ; 

The only other point that arises in this 
case is ‘whether the plaintiff is entitled to 
. succeed -to the estate of Basdeo Singh. 
Now the -defendan.s’ -cese has all along 
‘been that Busdeo Singh had left a posthu- 
mous -son as lus heir and that Musammat 
Manhasi became entitled to the estate as the 
grandmother. The sams case was set up 
in the civil sui. On the other, hand the 
plaintiff's c.se has been that there was 
no such p.sihumous son. But the Revenue 
Court did nok believe this story. A copy 
of the bir.h register shows that a posthu- 
mous: son wes born to Basdeo Singh, which 
supports: the defendants case. It may, 
therefore, be assumed against the plaintiff 
‘that she had a brother who was born after 
Basdeo Singh’s death. - 

Butin our opinion under the law asi 
now stands this circumstance would make 
no difference. The Hindu Law of Inherit- 
ence (Amendment) Act (IL of 1929) now 
makes a sister as:one of the heirs of a 
deceased Hindu owner. Tne learned Coun- 
sel for the defendants has urged before 
us that this Act applies only to such cases 
“where the Hindu owner dies after the com- 
ing into force of the Act and would 
therefore not be applicable to tne present 
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case where admittedly Basdeo Singh and 
even his posthumous son had died before 
the Act came into force. We, however, 
find that the object of the Act was to alter. 
which certain heirs of a 
Hindu male dying intestate are entitled 
to succeed to his estate. This appears from 
the preamble.. Fur.her, under s. 2 a sister 
is entitled to rank in the order of succes- 
sion next after a father’s father and be- 
fore a father’s brother. The whole object 
ot the Act, as well as the language 
employed, shows thatthe intention of the 
legislature was to allow e new class of- 
persons “to succeed by inheritance” to the 
estate of a deceased Hindu. Obviously in 
the presence of the grandmother the sisler 
could not succeed. She would then be only 
a contingent reversioner. It seems to us that 
the right to succeed would accrue when 
succession opened, namely, when Musammat 
Menhasi, the grandmother, died, and not 
when thelast male owner died in 1914. In 
this view the plaintiff is entitled to suc- 
ceed as the heir of the posthumous son ot 
Basdeo Singh, even if such son was 
actually born. We accordingly dismiss this 
appeal with costs. 
D. Appeal dismissed, 





PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision Petition No. 425 of 1934 
June 4, 1935 
MIDDLETON, J. C. 
Piem JAIMAL SINGH-HARBANS SINGH 
—PLAINTIFF—PETITLONEK 


VETSUS 
Firm KAMLA PARSHAD-GOPI KRISHNA 

—DEFENDANT— RESPONDENT. 

Revision—Plaint returned for presentation to 
proper Court—Dismissal of appeal against order— 
Revision, if lies. 

Where a plaint was returned for presentation to 
the proper Court and appeel against the order was 
dismissed by the District Judge: 

Held, that as the appellate order was not one 
by which the District Judge either exercised juris- 
diction not vested in him or failed to exercise the ju- 
risdiction vested, that revision was not competent. 
Tulsi Ram-Rottan Chand v. Rattan Chand-Hukam 
Chand (2), Mahabir La v. Dulhin Rajon Koer (5) 
and Amir Hassan Khan v. Shiv Bakhsh Singh (6) 
reliea on. Dilbagh Rai v. Walu Ram (1), distingu- 
ished. l 

O. Rev. Pet. from the order of the Second 
Additional Judge, Pesaawar, dated Marca 
19, 1934. a 

Mr. Chela Kam, for toe Petitioner. 

Mr. D. Chandar Bal, for the Respondent . 

Order.—Plaintifi No. 1 petitioner's plain; 
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was returned by the trial Court for the 
presentation to a Court having jurisdiction 
on the ground that tLe cause of action hed 
entirely arisen in Patna. Plaintiff appealed 
and the District Judge upheld the order of 
the Court below. Plaintiff now comes up in 
revision. , 

A preliminary point is taken that the 
appellate order under revision is not one 
by which the District Judge either exer- 
cised jurisdiction not vesied in him or 
failed to exercise the jurisdiction vested. 
It is clear that the question of jurisdiction 
was involved, but this question related to 
the jurisdiction of the trial Court and the 
lower Appellate Court did have jurisdiction 
to deal with the appeal. It is urged that 
whether the appellate decision was errone- 
ous or not, there is no ground for revision. 
Jn making this preliniinury objection Coun- 
sel for the respondent has relied upon cases 
reported as Dilbagh Rai v. Walu Ram (1), 
Tulsi Ram-Raiian Chand v. Rattan Chand- 
Hukam Chand (2) and Haidri Khanam v. 
Almad Ali (3). Counsel for the petitioner 
has merely relied upon a Lahore case of 
1923 reporied as Jagan Naih-Divan Chand 
ti) Jagan Naih-Mvoit Lal, 71 Ind. Cas. 38 

The 1933 case may be distinguished as 
in it the lower Appellate Court had 
held that the rial Court had got 
jurisdiction and had directed it to try the 
suit. This could, therefore, be considered 
as an interlocutory order and not a final 
order. The 1934 Lahore case is, however, 
exactly similar to the present one. Both 
that case and another recent case reported 
as Mahabir La v. Dulhin Rajan Koer (5) 
have been based on interpretation of law 
set forth in the Privy Council ruling in 
Amir Hassan Khan v. Shiv Bakhsh Singh 
(6). It is clear that the Appellate Court 
did have jurisdiction to hear the appeal 
and did exercise that jurisdiction. Hence 
the present revision could only lie if cover- 
ed by cl. (b) of s.34 (1) of the N.-W. P. P. 
Courts Act Regulation. The allegation on 
which the petitioner has brought this peti- 
tion is that the Appellate Court failed to 
weigh certain evidence upon the record, 
and in fact there has been no decision by 


(1) AIR 1933 Lah. 910; 147 Ind. Cas, 229; SAPI 
R 771; 6 R L 367 


Ro AIR 1934 Lah. 536; 151 Ind. Cas. 416; 7R L 
(3) A I R 1926 Oudh 31; $0 Ind. Cas. 430. 
(4) 71 Ind. Cas. 38; A I R 1924 Lah. 349. 
(5) A IR 1935 Pat. 191; 156 Ind. Ces. 777; 8 R P 
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it on eny important question of law or 
custom. The preliminary objection appears 
to me io be correct and I hereby dismiss 
this petition with costs. Pleader'’s fee 


Rs. 30. 
N. Petiticn dismissed. 
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ALLAHABAD HIGH COURT 
Criminal Revision Application No. 858 of 
1935 
December 6, 1935 
Nramat ULLAH, J. 
DUKHI—AppPLicant 
VETSUsS 
EMP EROR—Oppos1tTs Party 

U. P. Prevention of Adulteration Act (VI of 1912), 
s. 4—Seller supplying erate milk, when guilty 
ik, WANA ara ai for “milk” he should be 
understood to be desirous of purchasing pure milk : 
and if he is supplied skimmed milk bythe seller; 
who doesnot make it clear that the milk he was 
supplying was skimmed milk, he is guilty under 
the first part of s. 4, U. P. Prevention of Adulteration 
Act. Similarly, where a person gives out that 
“milk” was for sale at his shop, he should be taken 
to offer to sell pure milk, and not skimmed milk; and 
if while he is offering to sell “milk” he supplies 
skimmed milk, he is guilty under the second part of 
that section. 

The Assistant Government Advocate, for 
the Crown. l 

Order.—This is an application by one 
Dukhi Helwai of Mirzapur against an order 
of conviction passed by a Magistrate, First 
Class, of that district under s. 4, U. P. Pre- 
vention of Adulteration Act. The applicant 
is a ‘halwai’ and sells among Other things 
balai and milk. On March 7, 1935, a 
Sanitary Inspector of Mirzepur went to nis 
snop and asked for half a seer of milk. 
The applicant supplied that quantity of milk 
for one anna, ihatis to say, he sold at the 
rate of wwo: annas a seer. The Sanitary 
inspector there and then divided the milk 
bought by him into three paris, one of 
which was leit with the applicant in a 
sealed phial ¿nd another part was sent in 
a sealed phial to the Public Analvst for 
examination. It was found that the milk 
was deticient in fat to the extent of 63 
per cent. The applicant was prosecuted 
under ike U. P. Prevention of Adulteration 
Ach and convicted. He hes applied to this 
Court in revision. It is argued that the 
applicant never professed to sell pure milk 
and that every ‘halwat’ in the locality who 
sells “balai hes to sell skimmed milk, which 
is left after the ‘balat is extracted. It is 
contended that if the Sanitary Inspector had 
asked for pure milk, the applicant would 
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have told him that the milk which was for 
sale at his shop in the evening (it was in 
the evening that the Sanitary Inspector pur- 
chased the milk at the applicant’s shop) 
was skimmed milk, which was usually sold 
by the halwais at the rate of 2 annasa 
seer, 

The applicant was tried summarily, and 
it does not appear from the record that the 
Sanitary Inspector added any qualification 
to the milk. It may be taken that all he 
asked for was ‘milk’ and that the accused 
supplied skimmed milk without informing 
the Sanitary Inspector that it was not 
pure milk. The question is whether on 
these facts the applicant was rightly con- 
. vieted of an offence under s.4, U. P. Pre- 
‘vention of Adulteration Act. As I read 
this section, it is divisiable into two parts: 
(1) where the accused sells to the pre- 
judice of the purchaser, any article of food 
which is not of the nature, substance of 
quality of the article demanded by such 
purchaser, or (2) the accused sells or offers 
or exposes for sale any article of food which 
is not of the nature, substance or quality 
which it purports to be. In the present 
case, if the Sanitary Inspector be considered 
to have asked for pure milk and the ap- 
plicant supplied skimmed milk, he is clearly 
guilty ‘under s. 4. He is also to be deemed 
guilty if he professed to sell pure milk while 
the milk that he supplied was skimmed milk. 
In my opinion, where a customer asks for 
“milk” he should be understood to be desir- 
rous of purchasing pure milk; and if he is 
supplied skimmed milk by the seller, who 
does not make it clear that he milk he was 
supplying was skimmed milk, he is guilty 
under the first part of s. 4 Similarly, 
where a person gives out that “milk” was 
for sale at his shop, he should be taken to 
offer to sell pure milk, and not skimmed 
milk; and if while he is offering to sell 
“milk” he supplies skimmed milk, he is 
guilty under the second part of that sec- 
tion. The ‘halwais’ of Mirzapur, and pos- 
sibly of other places, are to make it clear 
to their customers that they sell skimmed 
milk, as distinguished from pure milk, so 
as to leave no room for any deception. On 
the facts of this case I think the applicant 
was rightly convicted. The fine of Rs. 10, 
imposed by the Magistrate taken with Rs. 4 
as costs for the prosecution and Rs. 15, the 
fee of the Public Analyst, which must be 
paid on conviction is somewhat excessive 
for a first offence. I reduce it to Rs. 5, 
with Rs. 4 as costs of the prosecution and 
Rs. 15, the Analyst’s fee. Subject to this 
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modification the order of the Magistrate shall 
stand. The fine, if paid, should be refunded 
to the extent of Rs. 5. 

D. Order accordingly. 


MADRAS HIGH COURT . 
Civil Revision Petition No. 460 of 1933 
September 11, 1935 
STONE, J. 
DHARMANA SOORAMMA—PETITIONER 
VETSUS 
GANGU NARASAMMA AND 0THERS— 
Opposite Party 

Pauper — Question whether ‘sister’ in Hindu 
Law of Inheritance (Amendment) Act (II of 
1929), includes half sister~—Whether so obvious as 
tomake it sole ground for throwing out pauper 
petition—Point as to relevant date of opening out 
of succession—Whether can be decided in revision 
regarding propriety or otherwise of throwing out of 
pauper petition. ae : 

The question whether the ‘sister’ under the Hindu 
Law of Inheritance (Amendment) Act ineludes a 
half sister or not is not so obvious that it should be 
made the sole ground for throwing out a pauper 
petition. 

The question whether the relevant date 
for opening out of succession is when the male 
owner and not when the limited owner dies 
is a moot point and should not be decided in 
an application for revision as to whether a pauper 
petition was properly thrown out. Govindasami 
Pillai v.Municipal Counsil, Kumbakonam (1), relied 





on. 

C. Rev. Pet. from the order of the District 
Court, Vizagapatam, dated December 2, 
1932. i 

Mr. S. Parthasarathy and V. K. Thiruven- 
katachari, for the Petitioner. 

Mr. B. C. Seshachala Ayyar, 
Opposite Party. 

Order.—-In my opinion this Civil Revi- 
sion Petition succeeds. Cosis to abide the 
event. In view of Govindasami Pillai v. 
Municipal Council, Kumbakonam (1), I am 
of the opinion that revision lies here. The 
learned District Judge has dismissed the 
pauper application clearly because he re- 
garded it as obvious that the term “sister” 
in Act IL of 1929 does not include the term 
‘half sister.” This is a point by no mean 
obvious. It is true that a Full Bench of 
the Allahabad High Court has since so held 
in Ram Adhar v. Sudersa (2), but that 
matter only went before a Full Bench be- 
cuase it was regarded as a point of diffi- 
culty. There are English decisions which 
point in the contrary direction. But whe- 
ther in the result it appears that this is 
the correct conclusion or not, ib is not in 


(1) 41 M 620; 45 Ind. Oas. 95; AI R 191 Mad. 60; 
ML 


399. 
40) aN 725; 145 Ind. Cas. 529; A I R 1933 All. 491; 
(1933) ALJ 680; 6R A117 (F. B). 
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my opinion ə conclusion so obvious that it 
should be made the sole ground for throw- 
ing out the pauper petition. 

Before me another ground has been taken, 
viz., that relevant date is when the male 
owner and not when the limited owner 
dies. ‘That again is a moot point upon which 
there are conflicting decisions. Against the 
pauper applicant, there is Krishnan Chettiar 
v. Manickammal (3). On the other side 
there is Kalimuthu Pillai v. Annamuthu 
Pillai (4) at p. 5044, Shib Das v. Nand Lal 
(5) and Chulhan Barai v. Akli Baraini (6). 
That again is a doubtful point that should 
not, I think for the reasons pointed out in 
Gavindasami Pillai v. Municipal Council, 
Kumbakonam (1), be decided at this stage. 

AN. Order accordingly. 

(3) 66 MLJ 70; 147 Ind. Ces 1139: A I R 1934 
Mad. 138; 57 M 718; (1933) M W N 1404; 39 L W 73; 
GRM 417. 

(4) 67 MLJ 503; 153 Ind. Cas. 107; A IR 1934 
Mad. 611; (1934) M W N 820;40L W 376; 7 RM 
311; 58 M 238. 

(5) 13 L 178; 138 Ind. Cas. 291; AI R 1932 Lah. 36]; 
33 PL R 423; Ind. Rul. (1939) Lah. 454. 


(6) A I R1934 Pat. 324; 150 Ind. Cas. 1039; 15 P 
L T 707; 7 RP 68. 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 212 of 1933 
March 5, 1935 
BENNET, J. 

INDERJIT RAL any OTHERS—APPELLANTS 
VETSUS 
GAJADHAR RAJ AND ANOTHER—RESPONDENTS 

Co-sharers— Profits from building lease - Whether 
can be taken into account in suit for profits Sayar, 
meaning of — Lease by co-sharer of sir or khudkasht 
for non-agricultural purpose--Building erected - 
Suit for demolition of building by other co-sharers 
—Maintainability. 

There is no provision in the Agra Tenancy Act 
by which the profits from a building lease, even if 
an annual rent had been reserved, could be taken 
into account in asuit for profits. Sayar which is 
defined in s. 3 (4) is not defined in a way which would 
include the annual rent from a building lease. 

A cosharer in possession of land as his sir or 
khudkasht which is agricultural land and not abadi 
is not entitled to alter the nature of that land by 
turning it into building land (as distinct from 
building appurtenant to an agricultural holding). 
If hə turns is into building land either by building 
on it himself or by letting it to a tenant for the pur- 
pose of building, he is using the land ina way 
which is contrary to the interest of the other co- 
sharers in the mahal. By doing so hegives the 
other co-sharers a rignt to sue for joiné possession 
and a right to have the building demolished. 


S.C. A. from the decision of the Sub- 
Judge, Ghazipur, dated November 17, 1939. 
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Mr. Gopalji Mehrotra, for the Appel- 
lants. 

Mr. Gopi Nath Kunzru, for the Respon- 
dents. 


Judgment.—This is a second appeal by 
defendants first and second parties against 
a decree in favour of the plaintiffs by the 
lower Appellate Court. The facts of this 
case are not in dispute. The plaintiffs and 
defendants second party ere co-sharers in, 
a mahal. On June 27, 1980, the defen- 
danis second party executed a permanent. 
lease in favour of defendants first party 
of four bighas odd of agricultural land, not 
land in the village abudi, for the purpose 
of building at a single premium of Rs. 1,651. 
The plaintiffs brought a suit without delay 
on August 1, 1931. In the plaint and writ- 
ten statement it is common ground that 
the land was agricultural ground previous 
to the lease. The plaint alleged that the 
land had been formerly occupied by tenants 
who were joint tenants of the parties, and 
the written statemenis allege that the lands 
had been the exclusive sir or khudkasht 
of defendents second party. On both these 
allegations the land was agricultural land. 
The lower Appellate Court found that the 
land was entered for the first time as khud- 
kasht by an order of January 7, 1930, and, 
that the defence had failed to prove that 
the -land had been entered as khudkasht in 
the year prior to Act III of 1926, coming 
into force, i. e.,1833 F, and therefore the 
land could not be regarded asthe exclusive 
of defendants second party. 

The lower Appellate Court also held that 
the evidence of estoppel and acquiescence 
could not be accepted and that neither 
estoppel nor acquiescence were proved. 
Learned Counsel for appellants argued that 
as the defendants first party had been put 
in possession by defendants second party 
who were co-sharers and the land was re- 
corded as the khudkasht of defendants 
second party at the time of the lease, there- 
fore the plaintiff could not eject the defen- 
dants first party and could not get a decree 
for the demolition of the constructions made 
by them.. He based his argument on a 
ruling reportedin Bholanath v. Buskin (1); 
where it was held that one co-sharer could 
not sue for possession against the lessee of 
other co-sharers and that such » lessee was 
not a trespasser. This ruling was followed 
in a Letters Patent Appel No. 62 of 1934 
[Partap Ahir v. Gopi Ram (2)), in which 

‘3 A W N 1894, 197. i 
a AIR 1935 Al .943; 159 Ind. Cas, 647; BRA 
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judgment was delivered yesterday on March 
4; 1935, by a Bench of which I was a mem- 
ber, and in that case there was a suit 
against certain defendants who had been 
put in possession of a certain plot by co- 
sharers of the plaintiffs. It was held that 
the possession of the defendants was not 
that of trespassers and thst the plaintiffs 
could not get a decree for possession against 
them. Now in both these rulings the land 
had been let for agricultural purposes by 
a co-Sharer who was in possession of it. A 
co-Sharer is entitled to hold possession of 
land in a mahal as his sir or khudkasht. 
But such possession is for agricultural 
purposes. This is shown by the definition 
of “sir” in s. 4, U.P. Act WI of 1926, 
which refers in all its clauses to land, and 
khudkasht similarly refers to land. Land 
is defined ‘in s. 3 (2) as 

“land which is let or held for agricultural purposes 
or as grove-land or for pasturage,... It does not 


include land for the time being occupied by dwelling 
houses or manufactories or appurtenant thereto.” 


In the present case when the lease was 
granted and the buildings were erected, the 
lend ceased to be land within the definition 
of s, 3 (2); Agra Tenany Act. One result 
of the land ceasing to be agricultural land 
is that the profits of that land can no longer 
‘be taken into account in suits under s. 226 
or s 227 of that Act. As long as 
the land remains agricultural land 
in the possession of a co-sharer, arate of 
rent is assessed on itin suit for profits 
and the other co-sharers get the benefit in 
such asuif. But when the lend ceases to be 
agricultural land, the other co-sharers are 
deprived of that benefit. In other words, 
the land in the mahal teken into account in 
a suit for prolits has become less by the 
_area of 4 bighas which has now been turned 
into building land. There is no provision 
in the Act by which the profits from a build- 
ing lease even if an annual rent had been 
reserved could be taken into account in a 
suit for profits. “Sayar” which is defined 
in s.3 (4) is not defined in a way which 
would include the annual rent from a build- 
ing lease. I consider that a co-sharer in 
, possession of land as his sir or khudkasht 
which is agricultural land and not abadi is 
not. entitled to alter the nature of that land 
by turning it into building land (as distinct 
from building appurtenant to an agricul- 
tural holding). If he turns it -into building 
‘land either by building on it himself or by 
letting it to a tenant for the purpose of 
building, he is using the land in a way 
' which is contrary to the interest of the other 
co-sharers in the mahal. By doing so he 
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gives the other co-sharers a right to sue for 
joint possession and a right to have the 
building demolished. In the present case 
the question of sir does not arise as the 
Court below has held that the land is not 
sir. Some argument was made that the 
plaintiffs could obtain some relief by 
suing for partition and asking that this 
particular 4 bighas should be placed in the 
share of the defendants second set. Ihe 
existence of such a remedy does not in my 
opinion bar the plaintiffs from coming to a 
Civil Court in the present suit. I consider 
that the decree of the lower Court was a 
decree which was perfectly legal on the facts 
found and I accordingly dismiss this second 
appeal with costs. As the question is of 
some complexity permission is given for a 
Letters Patent Appeal. 
= Appeal dismissed. 





MADRAS HIGH COURT 
Civil Revision Petition No. 1753 of 1934 
October 13, 1935 
VARADACHARTAR, J. 
NEELIKANDI MOIDIN—PETITIONER 
VETSUS 
KUNHAYISSA (MINOR) AND oTAHERS— 
RESPONDENTS 
, Civil Procedure Code (Act V of 1908), O. XXXIII, 
r. 1—Partition suit—Payment of fixed court-fee of 
Rs. 100—Court finding ad valorem fee necessary— 
Power of Court to allow plaintiffs to continue surt 
in forma pauperis. a 

In a suit for partition the’ plaintiff paid a court- 
fee of Rs. 100 under Art. 17 (b) of the Second Schedule 
of the Court Fees Act. On objection taken by the 
defendants the Court held that ad valorem court-fee 
was payable on the value put by the plaintiffs and 
the plaintiffs had accordingly to pay about Rs. 376 
more. Within the time fixed for payment of this 
additional fee an application was made on behalf of 
the plaintifis for permission to continue the suit in 
forma pauperis : 

Held, that the Court had power to permit the plain- 
tiffs to continue the suit as paupers if in truth and 
fact the plaintiffs were not possessed of sufficient 
means to pay the additional fee. Kolluri Subbarao v. 
Kolluri Venkataratnam (1), followed. Mrs. Selima 
Sheehan v. Mohammad Fateh Nash‘b (2), not followed. 
Nirmul Chandra Mookerji v. Doyal Nath Bhutta- 
charjee (3), Revji Patil v. Sahiram (4) and Solayappa 
Chetty v. Lakshmana Chetty (5), referred to. 

O. Rev. P. under s. 115 of Civil Procedure 
Code praying the High Court to revise the 
order of the Court of the Subordinate Judge 
of South Malabar at Calicut in I A. No. 334 
of 1934 in O. S. No. 9 of 1934. 7 

Mr. P. Govinda Menon, for the Petitioner. 

Messrs. K. Kutitkrishna Menon, D. A. 
Krishna Variar and P. K. Manavikrama 
Raja, for the Respondents. pi 

judgment.—This revision petition has 


360 NEELIKANDI MOIDIN 


been filed against an order of the learned 
Subordinate Judge at Calicut permitting two 
minor plaintiffs to continue O. S. No. 9 of 
1934 on that Courts file as paupers. The 
suit was one for partition, and in the first 
instance the plaintifis paid a court-fee of 
Rs. 100 on it under Art. 17 (b) of the Second 
Schedule to the Court Fees Act. On objec- 
tion taken by the defendants, the Court held 
that ad valorem court-fee. was payable on 
the value put by the plaintiffs themselves 
on the suit for purposes of jurisdiction and 
according to this ruling they had to pay 
about Rs. 376, in addition. Within the time 
fixed by the Court below for payment of this 
additional fee, an application was made on 
‘behalf of the plaintiffs for permission to 
continue the suit in forma pauperis. The 
lower Court granted permission accordingly. 

At the time that the petition came on for 
admission, King, J. made a note that the 
right of the lower Court to declare the 
plaintiffs paupers was no longer challenged, 
if the facts justified it. Mr. Govinda Menon 
says that as the revision petition has been 
admitted he is at liberty to argue the question 
as a point of law especially in view of the 
fact that some of the early cases which were 
relied on by this Court in Kolluri Subbarao 
v. Kolluri Venkatarainam (1), have recently 
been doubted by the Calcutta High Gourt 
in Mrs. Selima Sheehan v. Mohammad Fateh 
Nashib (2). Without conceding that a peti- 
tioner in revision has got aright to go behind 
an order made at the time that his petition 
was admitted, I have heard arguments on 
this question on account of its importance. 

I see no reason for not following the deci- 
sion in Vv. Kolluri Subbarav v. Kolluri 
Venkatarainam (1). II may say so, with 
due respect to the learned Judges who 
decided Mrs. Selima Sheehan v. Mohammad 
Fateh Nashib (2), the point for consideration 
is not whether the Code provides for such 
conversion but rather whether there is any- 
thing in the Code inconsistent with it. The 
situation that has arisen in the present case 
. need not necessarily suggest any mala fides 
on the part of the plaintiffs. They might 
have been prepared to pay the court-fee 
which they: were advised was the fee proper 
payable when they instituted the suit. 
Especially in respect of partition suits, it is 
common knowledge that there is consider- 
able divergence of judicial opinion as to 
the court-fee payable. If later on, the 


(1) 53 M 43; 121 Ind. Cas. 857; 30 L W 637-4 
192 Mad. 828; 57M L J 677; Ind. Rul. (1930) Mad 
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(2) 36 C W_N 567; 139 Ind. Cas. 520; 
Cal. 685; Ind. Rul. (1932) Cal, 634. as. 020; FA I R 1932 
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Court considers an additional fee necessary 
and if in truth and fact the plaintiffs are 
not possessed of meens to pay the addi- 
tional fee there is nothing inconsistent with 
the scheme of the Code in giving the plaint- 
iffs the benefit of the provisions of 
O. XXXII. The very fect that such a rule 
has been laid down in Calcutta es early as 
in Nirmul Chandra Mookerji v. Doyal 
Nath Bhuttacharjee (3), and in Bombay as 
early as Revji Patil v. Sahiram (4),18 some 
indication of its propriety and itis not to be 
forgotten that there have been at least two 
or three occesions since those cases were 
decided when’ the Legislature has either 
recast or made amendments to the Civil 
Procedure Code. On apoint of practice, it 
is a well established principle that the 
Legislature must be presumed to approve 
of established rules and practice if, on 
occasions when it does turn its attention to 
the subject, it does not introduce any provi- 
sions to the contrary. Even the learned 
Judges, who decided Mrs. Selima Sheehan 
v. Mohammad Fateh Nashib (2), were not 
prepared to express a positive dissent from 
the earlier cases. It is true that O. VII, 
r. 11, Civil Procedure Code, provides for the 
rejection of a plaint when the plaintiff is 
not prepared to pay the proper court-fee. 
But that provision must be read consistently 
with the powers possessed by the Court 
under other provisions of the law. I see no 
useful purpose in insisting that the Court 
must reject the plaint in circumstances like 
those of the present case and insist upon the 
plaintiff fling a fresh petition. It may be 
very convenient for the defendant in certain 
circumstances to insist upon that course. 
it is not by any means certain whether the 
time occupied by the pendency of the first 
suit can bededucted for purposes of limita- 
tion under s. 14 of the Limitation Act. Con- 
siderations of this kind point more to the 
reasonableness of the view sanctioned by 
the earlier line of authorities than to the 
contrary. 

Mr. Govinda Menon referred to certain 
observations in Solayappa Chetty v. Laksh- 


mana Chetty (5), relating to the anomaly that 


may result from permitting an appeal 
regularly presented to be converted later on 
into an appeal in furma pauperis. Refer- 
ence was there made to the difference in the 
period of limitation applicable to pauper 
appeals and appeals preferred in the ordin- 


(3) 2.6 130. 

4)8 B 615. 

5) 38M L J 146; 54 Ind. Cas. 761; 10 L W 659; 
(1920) M W N 277. 
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ary course. Isee no insuperable difficulty 
in the wey. Ifthe appeal hes been admit- 
ted in the ordinary course, no question of 
limitation would really arise. If, on the 
other hand, tne problem arises as a result 
of a return of the memorandum of appeal 
by the Court on a requisition for payment 
of a higher court-fee, the matier can be 
dealt with under s. 5 of the Limitation Act. 
Iam unable to see where the application of 
Art. 181 comes in. 

Two other questions raised by Mr. Govinda 
Menon, are really questions of fact and Iam 
not satisfied that the learned Subordinate 
Judge has „misdirected himself in dealing 
with them. Itis admitted that the deposit 
in the Bank which is relied on as a source 
availeble to the plaintiffs for payment of 
court-fee has been deposited by the Ist 
defendant in the plaintiffs’ name. The 
plaintiffs being minors could not them- 
selves take steps {o draw the money and 
the evidence shows that the Bank insisted 
upon a duly constituted guardian applying 
to it. Whatever the motives of persons 
interested in the minors may be in not 
taking steps to get themselves appointed 
guardien by a proper authority, I see no 
justification for visiting the penalty there- 
for on the minors. The minors heve no 
means of insisting that somebody shculd 
get himself appointed es guardian for the 
minor. Asthings now stand, the minors are 
not, therefore, in 8 position to draw this 
fund and utilise it for payment of court- 
fees. I, therefore, dismiss the Civil Revi- 
sion Petition with costs of respondents Nos. 1 
and 2. 


A. : Revision dismissed. 


LAHORE HIGH COURT 
First Civil Appeal No. 324 of 1931 
November 27, 1934. 
CoLDSTKEAM AND BHIDE, JJ. 
MUHAMMAD BASHIR AND orsarrs— 
PLAINTIFFS-—APPELLANTS 


A VETSUS 
SAWAL SINGH AND OTHERS—DEFENDANTS 


— RESPONDENTS 

Custom (Punjab)}—Alienation—“Just debts”, what 
constitute—Payment of just debts, whether valid 
necessity-~ Alienee, how far protected — Zemindar 
borrowing money for purchase of cows or mare, held 
just debt Necessity established only for portion 
~-Point to be considered in such cases—Sale of 
ancestral land for redeeming non-ancestral land—-Sale 
held not for necessity. 

Payment of “just debts” constitutes a valid neces- 
sity for an alienation of ancestral property under 
Customary Law. A “just debt’ is a debt which is 


MUHAMMAD BASHIR V. SAWAL SINGH (AHL) 


361 


actually due and is not immoral, illegal, or opposed 
to public policy, The debt must also not have been 
contracted as an act of reckless extravagance or 
wanton waste orto injure the interests of the re- 
versicners, It need not be one incurred for a neces- 
sary purpose, but if a non-necessary debt is un- 
regsonably large compared with the means and 
station in life of the proprietor, ib cannot come 
under the delinition of a “just debt”. Similarly, ifa 
number of comparatively small loans for non-neces- 
gary purposes are contracted within an unreasonably 
short period, they may amount to extravagance and 
be excluded from the category of “just” debts. 
What is unreasonable or extravagant must depend 
upon the circumstances of each case and be decided 
by the Court on fair and rational grounds. The 
position of an alienee who pays off antecedent debts 
has therefore to be judged with reference to the 
above definition ofa “just” debt. If the debts are 
“just” inthe sense of the above definition, he should 
be protected, whether he is himself the antecedent 
creditor or not. Therefore en elienee even when he 
isan antecedent creditor need not prove that tne 
antecedent debt itself was incurred for a “necessary” 
purpose, 4. ea purpose which is recognisedas a 
valid necessity for the alienation of ancestral im- 
movable property. Devi Ditta v. Saudagar Singh (8), 
followed. 

Money borrowed by a zemindar for the purchases 
of cows or amare should be considered to bea 
“just debt.” Wherethe total money borrowed for 
these purposes during six years was small, it could not 
be taken to prove reckless extravagance or wanton 
waste. 

Where necessity had been established only for a 
portion of the consideration, the real point to be con- 
sidered is whether the sale itself was necessary, 
andifit isfound thatthe sale was necessary, the 
mere fact that a portion of the consideration was not 
proved to have been borrowed for a valid necessity 
would be immaterial. Sri Krishen Das v. Nathu Ram 
(10), followed. 

Where the alienor has non-ancestral property as 
well as ancestral property, there is uo justifica- 
tion for the sale of the ancestialland and redeem the 
non-encestral property which was mortgaged, and 
the non-ancestral land then redeemed can be treated 
ag ancestral. 


F.C. A. from the decree of the Senior 


Sub-Judge, Lyallpur, dated Ociober 
31, 1930. 
Messrs. Parkash Chandra, Muhammad 


Amin and Noor-ud-Din, for the Appellants. 

Messrs. J. L. Kapur, Din Dayal Khanna 
and N. C. Mehra, for the Respondent. 

Bhide, J.—The plaintiffs in this case, 
who are the minor sons of one Nawab, a 
Jat agriculturist of Chak Number 157 in 
the Lyallpur District, sued for a declara- 
tion tuat a sale of ancestral land effected 
by Nawab for asum of Rs. 14,000 by a 
deed dated February 28, 1928, was with- 
out valid necessity and was, therefore, not 
binding on them. Tne suit has been dis- 
missed by the trial Court and from this 
decision plaintifis appeal. 


The only two points urged in appeal 
were that the learned J udge of the wial 
Court was wrong in finding that valid 
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necessity had been proved for the sale 
and also in holding the suit to be col- 
lusive. The latter finding, viz., that the 
suit was collusive does not seem to be 
sustainable in view of the fact, that Sawal 
Singh, one of the vendees has himself 
admitted in the witness-box, that Nabi 
Bakhsh a brother-in-law of Nawab and 
Molu, his fetner-in-law, were responsible 
for, the suit. There seems to be no evidence 
to support the learned Judge's finding that 
the real plaintiff was Nawab himself 
and that it was he who had got the suit 
instituted tc undo his own act, and the 
suit could not be held to be collusive even 
on the principle laid down in Das v. 
Lal (1). 

Tne main point which requires consi- 
deratiou in this appeal, therefore, is whe- 
ther the sale in question waseffected for 
valid necessity. [may mention here that 
the passing of the consideration was ad- 
mitted in the Court below. The various 
items constituting the consideration forthe 


sale were as follows : 
“(a) Rs 5,760 adjusted towards a previous mortg- 
age debt due to the vendors. 


(b) ,, 6215 dueto Sawal Singh, defendant 
No. 1, one of the vendees on bahé 
account. 

(c) ,, 1,447 due to Gurdit Singh, defendant 
No. 2, also a vendee, on bahi 
account., 

(d&d) ,, 331 due to the vendees on account of 
lease money. 

(e) „ 247 paid in cash before the Sub- 
Registrar for household expen- 


Ses. 








Total Rs. 14,000” 


The first item was dueon a prior deed 
executed on March 7, 1923, by which cer- 
tain other land of Nawab which was not 
ancestral qua the plaintiffs, was mortgaged 
in favour ofthe vendees. The items con- 
‘stituting the consideration for that mort 

age deed were as follows : l 

“(a) Rs. 1,083 due to Gurdit Singh vendee on 

bahi account. 


(b) „ 1,228 due to Sawal Singh vendee on 
bahi accuunt. 

E » 

Cn 


500 paid to Nawab as earnest money, 
100 paid to Nawab for expenses of the 
deed. 
(e) „ 2,849 paid before the Sub-Registrar. 





Total Rs. 5,760" 


Tt will appear from the above. that the 
buik of the consideration for the gale 
consisted of antecedent debts due to the 
vendees under the mortgage deed and on 


(1) 5 Lah. 389; 82 Ind. Cas. 626; A I R 1925 Lah. 24; 
6 Lah. Ld 334; 1 L C 267. 
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bahi account. Thelearned Counsel for the 
appellants has contended that the vendees 
themsevles being the antecedent creditors, 
1t was incumbent upon them to prove that 
the antecedent debts were incurred for 
necessity. There seems to be some conflict 
of decisions on this point : see, e.g. Kanshi 
Ram v. Maula Bakhsh 60 Ind. Cas. 714 (2), 
Muhammad Bakhsh v. Balandu 62 Ind. Cas. 
811 (3), Jagat Singh v. Gandu Singh, 69. 
Ind. Cas. 47 (4), Sadhu Singh .v Chimna 
Kam (5), Hari Singh v. Harnam Singh (6), 
Harchand Singh v. Sulekh Singh (T), 
and but the question must be decided with 
reference to Devi Ditta v. Saudagar Singh 
(8), which still holds the field as the lead- 
Ing authority on the subject. The main 
proposition laid down in that ruling was 
that payment of “just debts” constitutes a 
valid necessity for an alienation of an- 
cestral property under Customary Law. A 
“just debt” was defined (vide proposition 
3, at p. 296), as adebt which is actually 

ue and is not immoral, illegal, or oppos- 
ed to public policy. The debt must also 
not have been contracted as an act of 
reckless extravagance or wanton waste or 
to injure the interests of the reversioners. 
Tt need not be one incurred for a necessary 
purpose, but if a non-necessary debt is 
unreasonably large compared with the 
means and station in life of the proprietor, 
it cannot come under the detinition of a 
“just debt”. Similarly, if a number of 
comparatively small loans for non-necessary 
purposes are contracted within’ an unre- 
asonably short period, they may amount 
to extravagance and be excluded from the 
category of “just” debts. Whatis unreason- 
able or extravagant must of course depend 
upon the circumstances of each case and 
be decided by the Court on fair and rational 
grounds. The definition of just debt as 
given in Devi Diita v. Saudagar Singh (8), 
was approved by their Lordships of the 
Privy Council in Kripal Singh v. Balwant 
Singh (9). 

The position of an alienee who pays off 
e 60 Ind. Oas. 714. _ 
(3) 62 Ind. Cas. 811; A I R 1921 Lah. 112. 

2 69 Ind. Cas. 47; A I R 1922 Lah. 301. 
ne a Lah. 397; 116 “Ind. Qas. 898; 30 P 
ao IR 1927 Lah. 118; 100 Ind. Cas. 269; 27 PL 


(7) A I R1932 Lah. 460; 139 Ind. Oss. 522; Ind 
Rul’ (1932) Lah. 590; 33 P È R 882. ` , 

(8) 65 P R 1900; 322 PLR 1900. 

(9) 26P R 1913; 17 Ind. Cas. 666400 288; 13 M L 
T SULA LJ1;9 PW R 1913; 17CL J'137:15 
Bom. L R 79; 17 Ó W N 302; 28 P L R 1913; 4M L J 
318 (P C). | 
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antecedent debts has, therefore, to be judged 
with reference to the above definition of a 
“iusi” debt. If the debts are “just” in the 
sense of the above’ definition, there seems 
to be no good reason why he should not be 
protected whether he is himself the antece- 
dent creditor or not. It has slready been 
stated above that a “just” debt need not 
necessarily be for a necessary purpose, and 
if follows, therefore, that an alienee even 
when he isan aniecedent creditor need 
not prove that the antecedent debt itself 
was incurred for a ‘necessary” purpose, 
i. e a purpose which is recognised as a 
valid necessity forthe alienation of ences- 
tral immovable property. In proposition 
6 atp. 296 in Devi Ditta v. Saudagar Singh 
(8), it is distinctly laid down that itis not 
necessary for the alienee who is also the 
antecedent creditor to prove that all the 
previous debts were incurred for necessity. 
But itis added that : 

“He is by his position prima facie fixed with 
knowledge of nature of the debts and of the pur- 
poses on which : the money borrowed has been 
spent and ifnot being for actual necessity, they 
singly or collectively as shown in para. 3, are 
unreasonable or prove reckless extravagance or waste 
or design ‘to injure ‘the reversioner’s interest on 


the part of the debtor, the alienation in lieu of such 
debts cannot be held to be vaild.” 


We have now to examine the antecedent, 
debts discharged out of the consideration 
of the sale in dispute in the light of the 
above principles. Before proceeding to dis- 
cuss the items in detail, J may mention 
that the plaintiffs had alleged that Nawab 
was a man of bad character, but the evi- 
dence produced by them on this point is 
meagre and interested and the allegation 
stands nnproved. Out of the witnesses, who 
have deposed to Nawab’s..bad character, 
there sre his near relations, viz., Musammat 
Resham Bibi, P. W. No. 7, his wife; Maula 
Dad, P. W. No. 5, his father-in-law, and 
Mohammad Khan, P. W. No. 6, his first 
cousin. The only witness on the point who 
is not related to himis Nizam Din, P. W. 
Na. 4, but he belongs to a different village 
and seems to have little knowledge about 
him ‘or his affairs. On the other hend, 
Kesar Singh, one of the witnesses for the 
plaintiffs has given him a good character 
along with several witnesses produced by 
the defendants. The statement of Nawab 
himself also goes to show, as pointed out by 
the learned Senior Subordinate Judge, that 
there is no substance in the plaintiffs allega- 
tions in this respect. 

The material facts relating to the “an- 
tecedent debts” due to the vendees, as 
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disclosed by their accounts, are shown in 
a tabular form in the judgment of the learn- 
ed Senior Subordinate Judge. It appears 
therefrom that the accounts commenced 
from the year 1921 and continued upto 
1927. A portion of the antecedent debts 
amounting to Rs. 1478 (vide pp. 42 and 43 . 
of the paper book) was due from Shah 
Mohammad, father of Nawab, and the dis- 
charge of. this ancestral debt was obviously 
a valid necessity. As regards the other 
items, the purposes for which the various 
items were borrowed are generally shown in 
the accounts. The various purposes shown 
in the accounts fall under one or the other 
of the following categories and the total 
amount borrowed by Nawab from 1921 to1927 
for those purposes was approximately as 


shown below:— 
“(1) Payment of debts due to 
third persons a 
tS Purchase of wheat 


. Rs, 1,3882-1-0 
sa 0 
3) Purchase of cows and she- 


+ 438- si 


buffaloes ao .- 5, 4768-1-0 
4) Payment of land revenue wey, ` 84+1-0 
5) Purchase of bullocks „7838-3-0 
6) Payment of lease money saa „ 821-14-0 
(7) Purchase of a mare „e „ 3800-0-0 
8) Household expenses „n 305-0-0 
69) Funeral expenses in con- 

nection with Nawab s 

father's death we yy D4 9-0 
10) Purchase of sugarcane „p ROR 1-0 
fey Purchase of bhusa we » 42-1-0 
(12) Tambot sid Mier = 5- 0-0 
(13) Wages of labourers wey 80-0 
(14) Expenses of the deed of 

mortgage of 1923 ,  100-0- 3 


Total Rs. 5,085- 1-3 








The vendees have produced their accounts 
which appear to have been regularly kept 
and have been duly proved by ihe evidence 
of the scribe and the attesting wilnesses. 
Sawal Singh, one of the vendees, has also 
gone into the witness-box and sworn that 
the money was advanced for various pur- 
poses as shown in the accounts. The ac- 
counts spread over a period of six years 
and there is no reason to believe that those 
were being fabricated with a view to a 
purchase of property from Nawab. Most of 
the purposes, for which the items were ad- 
vanced, are recognised as “necessities” 
under Customary Law (vide para. 63 of 
Rattigan’s Digest of Customary Law). The 
learned Counsel tor the appellants however 
urged as regads item No. 1 above (payment 
of antecedent debts due to other creditors) 
that the existence of these prior debts was 
not proved and hence this item should not 
be allowed. This contention appears to be 
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correct except in the case of debts of 

Rs. 126-1-0 end Rs. 200 due to Mangal 
Singh, D. W. No. 8, and Saudagar Mal, D. 
W. No. 2, which appear to be supported by 
the evidence of these persons. Excluding 
these two debts. I would hold that rest 
of this item: viz., Rs. 1,006 has not been 
shown to have been advanced for payment 
of debis. The learned Counsel for the ap- 
pellants further contended that money bor- 
rowed for purposes of buffaloes, cows, mare; 
etc., should be excluded as these were not 
‘necessities.’ But I have already pointed 
out that all that the vendees had to show 
was that money borrowed for these purposes, 
constituted “just debts.” I see no reason 
why money borrowed by a zemindar, in the 
position of Nawab, for the purchases of cows 
or a mare should not be considered to be a 
‘aust debt.” It may be noted here that the 
total money borrowed for these purposes 
during six years was small and can- 
not be taken to prove reckless extravagance 
or wanton waste. 

It was next urged that there was no 
necessity for Nawab to buy so many bul- 
locks or purchase wheat inthe market. 
But it must be remembered that Nawab 
owned two.squares ofland and could not 
have cultivated it with a single pair of 
bullocks. The wheat appears to have been 
required forthe purposes of seed. Lastly, 
it was urged that Nawab being the owner of 
two squares of land, must have had a 
large income and there should have been 
no necessity at all for him to incur any 
debts. As to this point, it may be stated 
at the outset that no attempt was made 
toshow precisely how much unencumber- 
ed land was available for Nawab, when 
his father died, what its income was and 
what amount would have been reasonably 
required for the maintenance of his family 
which consisted of himself, his mother, 
wife and fonr children. There are some 
vague estimates given by the defendants’ 
witnesses, but these cannot be taken as a 
safe guide. The amount borrowed by 
Nawab during six years for the various 
purposes, as shown above, does not ap- 
pear to be singly or collectively so- 
unreasonable as to justify a finding that 
the debts were incurred by way of reck- 
less ‘extravagance. Nor is there any 
reason to- suppose that the debts were 
incurred with a view to injure the 
terests of the reversioners; for, Nawab had 
children and it cannot be believed that 
he would wishtoinjure their interests. 

The total amount for which necessity is 
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specified in the account is Rs. 5,085-1-0 as 
stated above. Excluding the antecedent 
debts amounting to Rs. 1,006, the existence 
of which is not proved, I would take neces- 
sity to be established for the balance of 
Rs. 4,079. The purpose of the loan is not 
shown at all in the accounts or in the 
deeds for items aggregating to Rs. 3,827 
and in the circumstances these cannot be 
held to be “just” debts. The rest of the 
consideration consisted of  interest-—~ 
amounting toabout Rs. 4,269. As a result 
of the above findings, I hold that the 
vendees have established necessity for the 


following items out of the consideration: 
“(a) Rs. 1, 478 due from Shah Mohammad, father of 


Nawah. 

(b) Rs. 4,079 various items borrowed from 1921 to 
1927 by Nawab which have been prov- 
ed to be “just debts.” 


Total Rs. 5,557” 

Out of the total consideration of 
Rs. 14,000, a sum of Rs. 4,269 was on account 
of interest as stated above. This would 


- mean that the principal amount was about 


Rs. 10,236. I have held necessity to be 
proved for a sum of Rs. 5,557 only out of 
the principal. The vendees would be entitl- 
ed to proportionate inferest on this sum, 
which works out roughly to Rs. 2,317. The 
total amountfor which necessity is proved 
thus comes to Rs. 7,874. 

The next point for consideration is 
whether the sale should be be held as 
binding on the plaintiffs, when necessity 
has been established only for a sum of 
Rs. 7,874 out of the consideration. It has 
been held by their Lordships of the Privy 
Council in Sri Krishen Das v. Naihu Kam 
(10), that the real point for consideration 
in such cases is whether the sale itself was 
necessary and if itis found that the sale 
was necessary, the mere fact that a por- 
tion of the consideration was not proved 
tohave been borrowed for a valid neces- 
sity would be immaterial. Applying this 
test, we have to see whether the sale of the 
land in dispute was necessary. Nawab 
was the owner of twosquares of land (one 
square being equal to 25- acres) one of 
which was ancestral and the other non- 
ancestral qua the plaintiffs. At the time of 
the sale, a part of Nawab’s non-ancestral 
land stood mortgaged for Rs. 5,760. It is 
not explained why Nawab could not self 
a portion of the mortgaged or the remain- 

(10) 49 A 149; 100 Ind. Cas. 130; AIR 1927 PO 
37; 54 IA 79:25 AL J 180; (1927) MWWN 89; 38 M 
LT48; 40 W N184; 8P LT 210; 31 C W N 462; 
ara L R 825; 45 O LJ 386; 52M L J720 
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ing non-ancesiral land in 
charge his debts. 

If seems to me that he could easily 
have done so and there was no justification 
in the circumstances for the -sale of the 
ancestral land, in which the plaintiffs and his 
reversioners had an interest. It is true 
that Nawab has redeemed 
ancestral land, whichstood mortgaged; but 
over this land the plaintiffs or other 
reversioners of Nawab have no 
control and Nawab is free to alienate it 
at any time without any necessity, if he 
chooses to do so. The learned Counsel 
for the defendants-vendecs argued that the 
nov-ancestral land was of a superior qua- 
lity and hence the transaction should be 
upheld as an act of good management. 
This plea does not appear to have been 
put forward in the Court below and there 
was no issue on thepoint. The only evi- 
dence which. the learned Counsel could 
point out in this connection was a state- 
ment by one of the vendees’ own witnesses 
(vide Teja Singh, D. W. No. 11) that the 
ancestral square was of an inferior 
quality. This vague statement cannot be 
considered to be of much value. It is 
admitied that iLe ancestral as well as the 
non-ancestral land are irrigated by canals 


order to dis- 


and I seeno reason to suppose that there 


wes eny substantial difference in quality 
between the two as now alleged. The 
learned Counsel also attempted to argue that 
the redeemed lend must now be treated as 
“oncestral as if was 
sale proceeds of the ancestral land; 
but he confessed his inability to cite any 


authority in support of this novel pro- 
position. 
It seems to me that the sum of 


Rs. 7,874 could easily have been reelised 
by sale or mortgage of the non-ancestrel 
property and there wes therefore no neces- 
ily to sell the aucestral land. | would 
therefore accept this appeal and g.ant iLe 
plaintiffs a declaration to the effect that 
the salein dispute shall not affect their 
reversionary rights, after the de:ih of the 
vendor, but inasmuch as a sum of 
Rs. 7,874 out of the consideration iad been 
proved to. be for necessity, they will not 
be entitled to recover possession of the 
property from the vendees without pay- 
ment of this sum. Plaintiffs will get half their 
costs throughout. 

Coldstream, J.—I agree. 

D. Appeal, accepted. 
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LAHORE HIGH COURT 
First Civil Appeal No. 2380 of 1926 
October 22, 1934 
AppIson AND DIN MOHAMMAD, Jd. 
NAZIR DIN AND ANOTHEk—PLAINTIPFS— 
APPELLANTS 


versus 
MUHAMMAD SHAH AND OTHERS—. 


DEFENDANTS— RESPONDENTS 
Muhammadan Law—Gift—Donor, grandfather of 
donee—Physical delivery of possession, if necessary 
—Mere intention to treat property as that of the 
donee, sufficiency of —Mushaa, rute as to— Extent 
of application in India—Gift of Mushaa —Tests of 
validity. 

Under the Muhammadan Law relating to gifts, in 
case the donor and the donee ere the grandfather end 
grandson, respectively, it is unnecessary that the donor 
should physically part with the pcssession of the pro- 
perty and a mere intention on his part to treat the 
property as that of the donee and to divest him- 
self of his own ownership, is enough to constitute a 
valid gift. Am undivided share of agricultural 
estates can be made the subject of gift, and in 
such cases, if mutations take place subsequently on 
the basis of the shares defined in the gift, even if no 
ectual partition takes place between the 


d various 
owners of the said property, the gift cannot be im- 
pugned on that score. Sofarasthe delivery of 


possession is concerned if in a registered deed, which 
is solemnly executed after undergoing all the for- 
malities of law, there is a clear decleration made that 
the donor parts with his dominion over the property 
and transfers ib to the donee and acceptsthe rosition 
‘of an agent of the donee in the management of the 
property, the delivery as required bylaw is com- 
lete. 
hi The original rigidity of the mule of Muskaa has 
been considerably relaxed in its applicetion to British 
India and in almost all cases, which have come up 
before the Ccurts an effort has been made to adapt 
the rule to its new environments and so to interpret 
it as to make it ‘consistent withthe principles of 
justice, equity and good conscience. The Courts in 
India have given effect rather to the spirit of the 
rule thon to its letter and have upheld gifts in all 
cases in which the intention to givecn the part of the 
donor has been expressed in most unequivccal terms, 
and has further been attended by ell honest efforts 
on his jart to complete the gift by divesting him- 
self of the control over the property in such a mauner 
as would clearly imply his divestiture in the eye of 
the law of the land. The only test that should be 
applied in such cases is whether the gilt in question 
is open to any of these objections ; or in other words, 
whether the donor has still reserved to himself a 
loop-hole of escape or not. Ifthis is nob so and if 
the donor hus done all that the law of the land re- 
quires tobe done toseparate himself from the pro- 
perty, a gift of Muskaa willbe as valid as that of 
property which can be physically handed over to the 
donee. Transfer of possession is no doubt the main 
thing in the whole affair, and in every case this is 
the only thing to be seen. 

A gift being indivisible, the delivery uf possession 
of any part of the property would make the whole 
gift operative. Mohammad Abdul Ghani Khanv. 
Fakhar Jehan Begum (8), referred to. 


F.C. A. from the decree of the Senior Sub- 
Judge, Gurdaspur, dated April 16, 1926. 

Messrs. S. N. Bali, J. N. Khosla and 
Mohsin Shah, for the Appellants. 
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Din Mohammad, J.—The dispute, in 
this case, relates to the propery of one Aziz 
Din of Dina Nagar. He.had married two 
wives. By one of his wives, he had a son; 
Feroz Din, end two daughters, Musammai 
Jannat Bibi and Musammai Ghulam Fatima 
by his second wife, he had a son, Nasir Din 
and three daughters, Musammat Sughra, 
Aisha and Musammat Batul. Feroz Din died 
in 1912, leaving him surviving his three 
sons, Muhammad Shah, Mohammad Yusut 
and Mohammed Ibrahim. Aziz Din had a 
brother named Mohammed Bakhsh who left 
a grandson, Mohammad Sharif. He had 
also a sister whose son is Abdul Ghani. It 
appears that, in 1913, which was admittedly 


before the birth of Nasir Din, 
he made a gift of a part of his 
property in | favour of his three 


grandsons, mentioned above, his daughter 
Musammat Jannat Bibi, his sister's son 
Abdul Ghani, and his brother's grandson 
Mohammad Sharif, whose gift, however, is 
not the subject-matter of tke present suit. 
To Mohammad Shah, Mohammad Yusuf and 
Mohammad Ibrahim, he gave, emong other 
properties, “one-half share out of 576 acres 
of land situated at Chak 270 (Sind),” and 
“24ths share out of a house situated at Ding 
Nagar town.” To Masammat Jannat Bibi, 
he gave, amoung other properties, ‘1/8th 
share of the Sind land” and “a vacant site at 
Dina Nagar town.” To Abdul Ghani, he 
gave “1-8th share oi the Sind lands” toge- 
ther with some other property with which we 
are not concerned. Aziz Din died in 1922, 
leaving him surviving a widow, è son, live 
daugaters and three grandsons. The present 
suit was instituted, on August 21, 1922, by 
Nazir Din end his two minor sisiers, Musam- 
mat Aisha Begam end Musamma: Batul 
Begam, along with their moiner Musammat 
‘aj Bibi, egeinst Abdul Ghani and tne 
three grandsons of Aziz Din named above, 
and his three married daughiers Musammat 
Jannat Bibi, Musamma: Sughra Begam and 
Musammat Ghulam Fatima. It was for pos- 
session of the property alleged to have been 
owned by Aziz Din, including the property 
thet was the subject of gift in 1933, as well 
as some other property which was alleged 
to have been purchased by him benami in 
the name of nis son Feroz Din in 1889. The 
plaintiffs based their claim on Muhammadan 
Law and contended that the three grandsons 
of Aziz Din were not entitled to inherit his 
estate, being the’sons of a predeceased son ; 
that the gift, if any; was illegal anl void, as it 
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came within the mischief of the doctrine of 
Mushaa: that the properly purchased in the 

ame of Feroz Din could not be treated as 
an advancement to him and should, tuere- 
fore, be thrown into the hotcapot; and that 
the married daugbters were not entitled io 
any share in the estate of their fatner as 
they had received their share in 
the shape of jewellery and dowry that 
were presented to them at the time ot their 
marriage. 

The three grandsons resisted the suit on 
the ground that they were governed by 
cusiomary law and hence included among 
the hsirs of Aziz Din; and added that, even 
if they were not, the gift in ‘their favour was 
valid znd the previous purchase in the naine 
of their father was not benami. Musammai 
Jannat Bibi claimed inheritance on the basis ` 
of Muhammsdan Law end denied having 
received her share on the occasion of her 
marriage. Musamma; Guulam Fatima 
challenged the gift, based ner claim on 
Muhammadan Law and-put in pleas similar 
to those of Musammat Jannat Bibi. Abdul. 
Gh ni’s share was struck off as he had part- 
ed with his share of the gifted property in 
favour of some of the other defendants, 
and Musammat Sugnra Begam supporced 
the plaintifs claim. On these pleadings, 
necessary issues were framed by the Senior 
Subordinate Judge wno came to the ` eon- 
clusion thet the gift was valid, that tne 
purchase in the name of Feroz Din in 183898 
was not proved to be benamt, and that bar- 
ring the property which was the subject of 
tne gift and the property purchased by Feroz 
Din, theplaintifis were entitled to share the 
rest of the estute left by Sneikh Aziz Din, 
along with ail the female defendants, ac- 
cording to the snares prescribed by tae 
Muhammadan Law. Dissatisfied with this 
decision, tazy have preferred this appeal. 
The learned Counsel wao has appeared on 
their behalf, has attacked the decision vf 
the learned Subordinate Judge merely on 
two grounds, namely: (J) that tne gift is 
invalid under Munammadan Law, end (2) 
tbat the purchase of tne property in tue 
name of Feroz Din in 1889 was benam. d 
will take up the question of tne gift first. 
It was contended by tne learned Counsel 
that the doctrine of Mushaa was applicable - 
to the present case and as it was nul per- 
missible under the Muhammadan Law to 
take a gift of an undivided siere in any 
property, the gift in suit could noi be 
maintained. He mainly based his érgumenu 
on tne facctnat the subject of tne gift was 
an Undivided share of lands situated at Sind 
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and of ihe house at'Dina Nagar, end urged 
that as no delivery of possession hed taken 
place, which was a sine qua non for validity 
of a gift under the Muhammaden Law, the 
gift could not be operetive. 

1 consider, however, that the Muhammadan 
Law neither contemplates the actual delivery 
of possession for the validity of gift in cases 
like the present, nor does it prohibit gifts 
of such proper.ies as «re covered by the 
present deed. It is no doubt true that 
according to strict Hanafi Law, the general 
proposition, es laid down by some of its 
exponents, is to the effect that an undivided 
part of a thing, that is capable of division, 
cannot be the subject of gift. But, to my 
mind, it means something else than what is 
imported into it by the learned Counsel for 
the appellants. The Muhammadan Law of 
gift has been interpreted on several occa- 
sions by their Lordships of the Privy Coun- 
cil as wellas by the High Courts in Indie, 
and the general principle deducible from 
those authorities is that, in case the donor 
and the donee are related to each other in 
the mannerin which they are related in the 
present case, it is unnecessary that the donor 
should physically part with the possession 
of the property and that a mere intention on 
his part to treat the property as that of the 
donee and to divest himself of his own 
ownership, is enough to constitute a valid 
gift. It is also clear from these authorities 
that an undivided share of agricultural 
estates can be made the subject of gift, and 
that in such ceases, if mutations take place 
subsequently on the basis of the shares de- 
fined in the gift, even if no actual partition 
takes place between the various owners of 
the said property, the gift cannot be im- 
pugned on that score. So far as the delive- 
ry of possession is concerned, the consensus 
of opinion now-a-days is that ifin a regis- 
tered deed, which is solemnly executed atter 
undergoing allthe formalities of law, there 
is a clear declaration made that the donor 
parts with his dominion over ihs property 
and transfers it to the donee and accepts 
the position of an agent of the donze in tne 
management of the property, the delivery 
as required by law is comp.ete. 

The earliest judgment to which reference 
may with advantage be mede is Mohammad 
Mumiaz Ahmad v. Zubeida Jan (1). Their 
Lordships of the Privy Council laid down 
that the ; 

“law relating to the invalidity of gifts of Mushaa, i.e. 
the prohibition of gift of an undivided part in pro- 
perty capable of partiton, ought to be confined within 


(1) 11 A 460; 161A 205; 5 Sar. 433 (PO). 
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the strictest rules, and the authorities on the Muham- 
madan Law show that possession taken under a gift 
even although that gift might with reference to M 
shaa be invalid without it, transfers effectively the 
property given according to the doctrine of both the 
Shia and Sunni &chools. Possession once taken under 
a gift is not invalidated as regards its effect in sup- 
porting the gift by any subsequent change of pos- 
session,” 


The subject of-the gift in that case also 
was shares in revenue paying villages, with 
land, houses and movables. Atp. 475* 
their Lordships further observed that the 
doctrine relating to the invalidity of the gift 
of Mushaa was wholly unadapted to a pro- 
gressive state of society, and con- 
sidered that when the donor h.d declared in 
the deed of gift that she had made the donee 
possessor of all properties given by the deed, 
that she had abandoned all connection with 
them and that the donee was to have com- 
plete control of every kindin respect there- 
of, sufficient possession was taken on behalf 
of the donee to render the gift effectual. 

In Ibrahim Goolam Arif v. Saiboo (2) 
their Lordships of the Privy Council followed 
Mohammad Mumtaz Ahmad v. Zubeida Jan 
(1% and held that assuming the law of Mushaa 
applied to the succession of Muhammadans 
residing in Rangoon, that doctrine was not 
applicable to shares in companies nor to 
shaves in free-hold property in a large 
commercial town. In that case, the subject 
of gift was certain undivided shates in 
property consisting of 18 parcels of free- 
hold land along with shares in six com- 
panies. The donor notionelly divided the 
property to be dealt with into two thousand 
sheres, kept to himself 1,150 shares and 
distributed the remaining 850 among the 
persons to be benefited, and it was con- 
sequently contended in thal case that the 
gift was void as being contrary to the 
doctrine of Mushaa. Their Lordships of 
the Privy Council observed that even if 
the duty of the Courts were to construct 
a probpibition of gifts of undivided shares 
of what was divisible, which should be 
applicable to the conditions of modern life, 
it would seem impossible in the case of 
the shares and extremely difficult in the 
case of free-hold property in a town, to 
carry it oul, but the attitude of law to- 
wards this docirine of Mushaa did . not 
involye any such constructive application 
of the doctrine. Their Lordships further 
considered that it would be inconsistent 


with the decision in Muhammad Mumtaz 

(2) 35 O1; 341 4 167;4L BR 154; 9 Bom. L R 872; 
{ALJ 572; 11C WN 973;6 C. LJ 695;17 M L J 
408; 2 ML T 479 (PO). 
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me aminy | awawan ran aaa 
ad me mee eg 


368 


Ahmad v. Zubeida Jan (1), to apply a 
doctrine which in its origin applied to very 
different subjects of property, to shares in 
companies and free-hold property in 2 great- 
commercial town. 

In Abdul Aziz v. Fateh Mohammad (3); 
a Bench of the Calcutta High Court laid 
down in a case where the subject of the 
gift was a four-annas share in a kami 
rayati, holding that as the donor had ad- 
mitted the donee to joint possession. with 
him end recognized him as being in such 
possession for 14 years, he could not be 
allowed to say that there had been no 
valid gift. A similar question came up 
before 2 Bench of this Court constituted 
by my brother Addison, J., and Tek Chand, 
J., in Fayyazuddin v. Kutbuddin (4), and 
“ib was remarked therein that the rules 
against the gift of Mushaa laid down by 
Abu Hanifa were of a highly tecinieal 
nature and were considerably relaxed even 
in the days of his disciples and also by 
the later doctors of the Hanafi School. 
In that case also the observations of their 
Lordships of the Privy Council in Muhammad 
Mumiaz Ahmad v. Zubeida Jan (1) were 
quoted and followed. Even on the ques- 
tion of the transfer of possession, as 
remarked above, the Courts in British India 
as well ¿s the Privy Council heave enun- 
ciated certain principles which relax the 
rigours of the strict Muhammadan Law as 
Sometimes construed by certain orthodox 
doctors, and bring the law into consonance 
with modern civilisation and mode of life. 
In Rahimat Ali v. Daulat Bibi (5), Jai 
Lal, J., observed ès follows: 

“Actual transfer of physical possession js not 
necessary to complete a gift im cases where donor 
and donee live inthe gifted bouse. The fact tnat 
the donor continued to live in the same house for 
about a month after the date of the gift, which 
he had made by means of a registered deed, does 
not show that possession was not given to the 
See where it is so eapressly stated in the 

eed. 

In Ma Mi v. Kallander Ammal (6), a 
Muhammaeden had conveyed immovable pro- 
perty to his wife by a registered deed 
and had effected mutation in her name, 
but had continued to manage tue property 


(3) 38 C 518; 9 Ind, Ces. 635; 15 C W N54]; 180 
Ld 492. 
(4) 10 Lah. 761; 116 Ind. Cas. 899; A I R 1929 Lah. 


309: 30 PLR 288. 
(3) AIR 1925 Lah. 501; 90 Ind. Oas. 640; 7 Lah. L 
3 


J 301. 

(6) 5 R7; 100 Ind. Cas. 32; A I R 1927P C 22; 54 
IA 23; 25A LJ 69; (1927) M W N 76; 3B MLT 
53; 52 M LJ 362;4 O W N 300; 6 Bur. L J 59; 450 
L J 268; 25 L W679; 29 Bom. L R 772;31C WN 
625 (PO). l 
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himself. Their Lordships of the Frivy 
Council held that the acts of the husband 
after the mutation in reference to the 
prop ae must be regarded ss being on 
is wifes behalf and that there hed been 
delivery of possession within the rule and 
consequently the gift was valid under 
Muhammedan Law. In a recent case repart- 
el in Mohammad Sadik Al v. Fakhar 
Jehan Begum (7), this question again came 
up before their Lordships of the Privy 
Council. In that case a Muh.mmsdan had 
executed in favour of his wife a deed of 
gift oftimmovable properly, whica declared 
that he head delivered possession over it 
to her as an absolute owner. The deed 
was hended over to and retained by her 
but there wes no mutation of names. She 
did not teke actual possession until afer 
her. husband's death, bul during his life- 
time she frequently resided w.tn him on 
the premises. It was held by their Lord- 
ships of the Privy Council that having 
regard to the declaration in the deed and 
the handing over of it to the donee, the 
gift was valid. h 

It will be manifest from the above 
that the original rigidity of the rule of 
Mushaa hes been considerably relaxed in 
iis application to British India and in 
almost all ceses, which have come up 
before the Courts here as well as before ths 
Privy Council, an effort has been mase tc 
edapt the rule toits new environments and 
sotointerpret it as to make it consistent 
with the principles of justice, equity and 
good conscience. The Courts in this country 
have given effectrather to the spirit of the 
rule tnan toits letter and have upheld gifts 
in all cases in whick the intention to give 
on the perl of the donor had been expressed 
în most unequivocs| terms, and had further 
been attended by all honest efforis on his 
part to complete the gift by divesting 
himself of the control over the properly in 
such a manner as would clearly imply his 
divestiture in the eye of the law of the land. 

The raison d@etre of this rule was the 
avoidence of gifts that were vague; indefinite 
or incomplete, and the only test that should 
be applied in such cases is whether the gift 
in question is open to any of these objec- 
tions; or in other words, whether the donor 
has still reserved to himself e, loop-hole of 
escipe or not. If this is not so, and if the 
donor has done all that the law of the land 


(7) 6 Luck 556; 136 Ind. Gas. 385; AI R1932P © 
13; 59ITA 1,80 WN 1378; 36 CW N 137; 62 ML 
T Ind. Rul. (1932) P © 81; (1932) A L J 663 
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-requires to be done to separate himself 
_from the property, a gift of Musraa will be 
.28 valid as that of property wich cm be 
physically -handed over to the donee. 
, Transfer of possession is no doubt the mein 
, thing in the whole affair, and in every case 
this is the only thing to be seen. But, in 
different countries there’are different methods 
. by which this can be effected; and what ecis 
‘amount to such a transfer in our own country, 
have been clearly indicated inthe authorities 
cited above. < 

Applying these tests, therefore, to ine gift 

before us, it is abundantly clear that ell that 
‘requirements of the law haye been complete- 
dy fulfilled. Not only’ was ihe document 
registered in all ils solemnity, but there was 
‘further a clear indication in the deed that 
the donor ceased to have any control over the 
property on his own behalf, and undertook 
to manage it es an agent of the donees only 
so long as they were labouring under a dis- 
ability. He also made it clear that he would 
at once sever his connection, whenever any 
one of the doriees was fit to take charge-of 
the property on his own account. In addi- 
tion to this, in the case of agricultural lands 
‘he had the names of the donees entered in 
the Record of Rights in place of his own 
name, end hed thus given to the world a 
clear indication of the changa of ownership; 
and in the cese of properties other than lands 
he handed over’ physical possession to the 
‘donees and one of them, Musamma: Janant 
Bibi, actually constructed a house on ths 
site gifted to her. “A gift being indivisible, 
the delivery of possession of any part of the 
property. would make the whole gift 
operative. lf eny authority is needed for 
this proposition, reference may with 
advantage be made to Muhammad Abdul 
Ghani Khan v. Fakhar Jehan Begun (8). 
At p. 288*, their Lordships observed that the 
whole zamindari pYropsrty mentioned in 
the deed, and nos parts of ib only, must b> 
regarded as one proparty, the taking posses- 
sion of any pari of it being constructively 
the taking possession of the whole. Tue 
same principie, was enunciated in Abdul 
Hag v. Tamizan (9). It was laid down 
in that cass that where there wus evidenze 
to show that some of the properties in a gifi 
had been delivered, dalivary of po93s38310m 
of all propariies could ba interred. In 

(8) AT R 1922 PC 231; 63 Lad. Caz 254; 49 I A 195; 

44 A 3)1;2) OC 93; SLM L Tai: 9 O LJ 339: 
43 ML J 456; 24 Bom. LR 1263; 27 O WN 53; 9204 
LJ 998i; 37 CL F1(P OC). 

(9) ALR 1927 Pat. 20; 97 Iad. Gas. 154. 

‘Page of ATR 1922 P.O, [Ed] 7 
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Devadoss, J. held that where a person made 
a gift of certain items, some of whica he 
cculd not at once deliver into the hands of 
the dones, it would not be rigat to hold that 
the whole gift was invalid. 

I have, therefore, no hesitation in holding 
thatthe gift inthis case was nota mere 
paper transaction, but a complete act in all 
respects and cannot now be impugned on the 
basis of the highly technical doctrine of 
Mushaa or on the ground of non-delivery of 
possession. The question of benami need 
not detain us long. There is not an Lota of 
evidence worth consideration onthe record 
to prove that-the funds were supplied by 
Aziz Din when the purchase of the property 
was made by Feroz Din in 1889, nor is there 
any evidence to show that Aziz Din ever 
cleimed that property to be his. Rather, all 
the documents executed by Aziz Din subse- 
quent io 1889 clearly prove the contrary. 
He gave an inventory of his property 1n the 
deed of gift in dispute ənd also in the 
alleged will executed by him immediately 
-before his death, and in neither of these did 
he ever lay claim tothe property that hac 
been in possession of Feroz Din since 1889. 
In these circumstances, Lam quite satisfied 
that this point wes also rightly decided 
against the plaintiffs. For the reasons given 
above, | would dismiss this appeal with 
costs. .  .. 5. UA 
=. Addison, J.—I agree. 

N. i Appeal dismissed. 
(10) A I R 1927 Med. 572; 100 Ind. Cas. 62. 
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Punjab Limitation (Custom) Act (I of 1320), s. 8 
—‘Hntitled to impeach the alienation, meaning of 
—Persons whose Tights are lost, gh ineluded— 
Custom (Punjab)—Anzestral property—Agriculturist 
—O nus F proof—-Civil Prosedure Codz (Act ¥ of 
19938), s. 11, api. 6—Porties different in two suits 
-~Findings in previous suit, wisn operate as res 
judicata in subsequent suit—Previous suit relaiing 
oniy to partion of sudject-matter—Pindinjy az ww 
nature of proparty—Effect.. l 

From the words “eatitled bo impeaci the alia.a- 
tion’ used in s. 8, Punjab Limitatioa (Custom) Act, 
1929, it appears that the Legislature intended ty 
include thosa persons only wao poss2ssed tn praesenti 
any right.tv challenge the alienation and to exclude 
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. those who either possessed no such title or having 
€ possessed it had lost it by their own act or by the 
‘operation of law.. A right once lost cannot be 
regained and any decree obtained by those 
whose right subsists cannot entitle those who 
have lost their right to obtain possession on the 
hasis of that decree. By no stretch cf language, 
therefore, can the word “entitled” be taken to in- 
clude those whose title is not alive. In its ordinary 
grammatical sense also the word “entitled” 
is not equivalent to “were entitled” or “had 
been entitled” or “may have been entitled” and it 
will be straining the language too far if the signi- 
fication of this word is so extended as to cover 
. that title also which no longer exists and has 
been extinguished before the decree is obtained. 

There is no general principle that a house be- 
longing to an agriculturist always goes with the 
land irrespective of the nature cf the evidence led 
to support its ancestral character. The onus in all 
eases lies heavily on the person who asserts the 
ancestral nature of the property and where the 
evidence is not sufficient to discharge that onus, 
the house will be held to be non-ancestral. 

Where the parties are diffefent in two suits, the 
findings in the previvus suit cannot be res judicata 
in the subsequent suit unless it is shown that the 
plaintiffs in the subsequent suit are claiming 
under the plaintiffs in the previous suit and 
that the plaintiffs in the previous suit had claim- 
-ed the right in common for themselves and for the 
plaintiffs in the subsequent suit. 

Where the previous suit covers only portion of 
the. property which is the subject-metter of the sub- 
sequent suit, if all cther requirements of s.11 
have been fulfilled, the finding in the previous suit 
will be res judicata in the subsequent suit as regards 
that portion of the property which was the subject- 
matter of that suit, 

[Case-law discussed .] 


F. C. A. from the decree of the Senior Suke 
Judge, Gurdaspur, dated May 4, 1931. 

Messrs. Badri Das and Mathra Das, for 
the Appellants. ; i 

Messrs. M. C... Mahajan and Basant 
Krishna, for the Respondents. 

Din Mohammad, J.— [he dispute in this 
case Yelates to the proper:y of Khewan 
Singh. In 1887 he adopted Genda Singh, 
a grandson of bis sister. . Ganda Singh had 
a brother Hakim Singh who left four sons, 
Indar Singh, Udhem Singh, Bhola end 
Banta. Ganda, Singh - was succeeded by his 
son Bur Singh who died without issue, 
leaving a widow Musammat Banti. . 


Khewan Singh had five brothers of whom . 


three died childless and the remaining stwo 
Amir Singh end Wazir Singb, hed sons, 
At the time of his death Khewan Singh 
owned lends at villages Mon Seindwel and 
Aliwal Jettan and a residential house at the 
former village, which devolved on Genda 
Singh and efter him on his son Bur Singh. 
On the death of Bur Singh, the four sons 
of Hakim Singh obtained possession of this 
property. Some time later Musammat Bantt 
,emerried and thus lost whatever righis she 
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hed in Bur Singh's property. On her mar- 
riage, the present suit wes instituted by the 
descendants of Amir Singh and Wazir Singh 
against the four sons of Hakim Singh on the 
ground thet the entire properly reverted to 
them es Genda Singh’s line had become 
extinct end his nephews hed no right. to 
inherit his property. This suit wes original- 
ly valued for the purpose of jurisdiction at 
Rs. 3,292-5-6, but on the defendants objec- 
tions, a loca] Commissioner wes appointe 

and on his report the value was efterwerds 
raised to Rs. 5,370-10-3. ‘The defendants 
denied the plaintiffs’ relationship with 
; well as the ancestral 
nature of the property end Ganda Singh S 
adoption by Khewan Singh. They aso 
pleaded a will by Bur Singh in their favour 
and their adverse possession of the land 
against the plaintiffs. The Senior Subordi- 
nate Judge found that the plaintiffs were 


-collaterals of Khewan Singh that both the 


house end the lend at village Man Saindwal 
ware ancentral. qua the plaintiffs, that 
Ganda Singh’s adoption by Khewan Singh 


was established, that the alleged will had 


not proved that the defendants’ possession 
wes notedverse and that though the land 
at village Aliwal Jattan was non-ancestral 
yet the defendants could not re-open this 
matter es regards one-half of the land 
situated there on account of a previous sult 
in which it had been found to be ancestral. 
Consequently, he granted the plaintiffs a 
decree for possession of the house and land 
at village Man Saindwal end half of the 
land at village Aliwal Jatten and dismissed 
the suit relating to the other half. It is 
from this decision that the present appeal 
hes been preferred by the sons of Hakim 
Singh. NY l l 
fhe most crucial point in this case is, 
whether ihe conclusion arrived at in the 
previous litigation as regards the encestral 
nature of the property is res judicata. In 
order to make our decision intelligible in 
this matter, it will be necessary to set out 
ihe previous suit 
as well as to mention tke names of the par- 
ties who brought it end against whom it 
was brought. In 1917 Bur Singh made an 
exchange of one-half of the lands situate 
at villages Men Saindwal and Aliwal Jattan 
with ihe lend belonging to the four sons 
of Hakim Singh at village Ajnela. On July 
3, 1926, two minors from among the des- 
cendants of Amir Singh end Wazir Singh, 
namely, Tara Singh son .of Sohan Singh 
and Gora, son of Ujagar Singh, instituted 
a suit against the four sons of Hakim Singh 
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and impleaded also Musammat Banti as 
well as the other reversioners of Khewan 
Singh, including their own fathers as de- 
fendants. It was the usual suit for a de- 
claration that the exchenge should not 


affect the. plaintifis’ reversionary interests 
after Bur Singhs death end was 
brought in the Court of the Sub- 


ordinate Judge, Second Class, Gurdaspur. 
The plaintiffs in that case contended that 
the said exchange was without considera- 
tion and necessity and had been effected with 
a design to benefit Inder Singh, son of 
Hakim Singh at the expense of the right- 
ful heirs of Bur Singh. Inder Singh and 
his three younger brothers resisted the suit 
on the grounds that lend was non-ancestral 
qua the minors end that they hed no locus 
standi to challenge that alienation in the 
presence of the nearer knowledge of the 
exchange and reversioners who throughout 
had acquiesced in it. The Subordinate Judge 
found that the lend was ancestral but 
dismissed the suit on the ground that the 
plaintiffs had no locus standi in the presence 
of the nearer reversioners. On appeal, the 
District Judge upheld the finding of the 
Subordinate Judge as regards the ancestral 
nature of the land but reversed his deci- 
' sion otherwise and granted the plaintiffs 
the declaration sued for. In the present 
casa, as stated above, the Subordinate 
Judge has as regards one-half of the Aliwal 
Jattan land, entirely relied on the finding 
in the previous case in respect of its an- 
-cesiral nature end has arrived at the con- 
clusion that though the previous decision 
is wrong on the merits, he is precluded 
Írom re-opening the matter by reason of 
its being res judicaia. So far as the land 
at Man Seindwal is concerned, he has 
come to an independent conclusion on the 
basis of the Revenue Records that the land 
is ancestral and has further referred 
to the finding in the previous litigation as 
an additional argument in support of his 
conclusion. As regards the house at Man 
Saindwal, he has found it to be ancestral 
solely on the ground’ that it is an eppen- 
dage to the lend. ; 

Counsel for the appellants has strenuously 
contended that the’ previous decision is not 
res judicata, es firstly, ib wes not between 
the same parties and secondly it was not 
given by a Court competent to try the 
present suit as required by s. 11, Civil Pro- 
‘cedure Code. On the first part of his con- 
tention he urges that the two minor plaint- 
ifs in the previous suit are not parties to the 
present litigation and he adds that although 
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their fathers and other collateral relatives 
have instituted the present suit, they are 
not bound by the findings in the previous 
case, as it was not a representative suit in 
the legal sense of the terms. He argues 
that by virtue of s. 8 of Act I of 1920 
(Punjab) any declaratory decree obtained 
by the minors could enure for the þe- 
nefit of only those reversioners who were 
entitled toimpsach the said alienation and 
ês the present plaintiffs had lost their right 
sto challenge either on account of waiver 
or on account of the expiry of limitation, 
any decree obtained by the minor plaintiffs 
in the previous suit could not benefit them. 

In support of this contention he relies 
on the language of s. 8 For the second 
part of his contention he seeks support 
from Misser Raghobardial v. Sheo Bakhsh 
(1), Gokal Mandar v. Pudmanund Singh (2), 
Shibo Raut v. Baban Raut (3) and Kam- 
moo V. Tahiman (4), and argues that the 
present suit being admittedly beyond the 
pecuniary jurisdiction of the Subordinate 
Judge, Second Class, who disposed of the 
previous suit any finding arrived at by 
him in the previous suit will not help the 
present plaintiffs. Counsel for the respon- 
dents on the other hand contends that 
the previous suit was a suit of a represen- 
tive character and bound the present 
plaintiffs by virtue of Explanation 6 tos. 11, 
Civil Procedure Code, inasmuch as the 
minor plaintiffs in the previous suit institut- 
ed that suit as reversioners and claimed 
the right in common for themselves and 
all other reversioners who were in existence 
and as the present plaintiffs are also litigat- 
ing as Khewan Singa's reversioners, they 
should be deemed to have claimed under 
the minor plaintiffs in the previous suit. 
On the second point he urges that the 
finding of the Subordinate Judge, Second 
Class, cannot but be res judicata as regards 
that portion of the property at least which 
was the subject-matter of the previous 
litigation. For the former proposition he 
relies on Khair Muhammad v. Umar Din 
(5) and C. Varamma v. M. Gopalandasayya 
(6) and for the latter on Magan Lalv. G. I, 


(i) 9 C 439; 91 A197; 4 Sar 395; 12C L R 590, 7 
Ind. Jur. 107 (P.O). 

(2) 29 O 707; 29 I A 196;8 Sar 323;6 OW N 825; 
4 Bom. L R 793 (P. O} 

(3) 35 O 353; 12 O W N 359; TOL J 470. 
(1) 44 A 712: 76 Ind. Cas. 932; A I R 1922 All. 445, 
3 5 L 421; 84 Ind. Cas. 477; A I R 1925 Lah. 89, 

6) 41 M 659; 46 Ind. Cas. 202; A I R 1919 Mad. 611: 
35 ML J 57; 24 ML T115; 8 L W 62; (1918) M W N 
461 (F, B.). 
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P. Railway Ce. (7), Tamiz-un-nissa Bibi v. 
Muhammad Hussain (8) and Priyanaih v. 
Kalicharan (9). lt becomes necessary, 
therefore, to examine these erguments in 
detail es well es the authorities relied on 
by the parties end find out the irne legal 
position in this matter. ; 

We may say ab cncee that we do not 
agree wilh Counsel for the appellants on 
the second ground urged by him, ihat is, 
that tle finding arrived at in the previous 
sait cannot be res judicata zs the Subord‘s 
nate Judge, SecondClass, who tried tke 
previous suit wes not competent to try the 
present suit on account of the pecumiary 
ber. It isno doubt true that the present 
suit was beyond the limit of his pecuniary 
jurisdiction but that fact alone would not 
entitle the present appellants to re-agitate 
the same question which had been finelly 
decided by the Subordinate Judge as regards 
that portion of the property which was the 
subject-matter of the previous suit. From 
emong the authorities relied on by Counsel 
for the appellants Misser Raghubardial v. 
Sheo Bakhsh (1) end Gokal Mandar v. 
Pudmanund singh (2), do not help him as 
the point involved in the present case does 
not appear to have been disposed of by 
‘these decisions Misser Raghobardial v. 
Sheo Bakhsh (1), merely: defines the words 
“Court of competent jurisdiction’ used in 
s. 13 (now s. 11), Civil Procedure Code and 
lays down that this phrase means that the 
first Cour’ must: not have been precluded 
by the pecuniary extent of its jurisdiction 
from deciding the question raised in the 
‘second suit. It is no authority therefore 
for the proposition that this principle will 
apply even if part of the property involved 
in the subsquent suit is the same as wes 
the subect-matter of the previous litigation. 
The illustration given at p. 444* of the re- 
port appears to apply only to those cases 
where the properties are different though 
the question involved is the same. 

Similarly in Gokal Mandar v. Pudmanund 
Singh (2), their Lordships of the Privy 
Council while remarking that it was nct 
cnecessary for them to decide the question 
whether the bar of res judicata could be 
pleaded or not have merely made a pessing 
reference to the principles underlying s. 13 
(now s. 11), Sktbo Rautv. Baban Raut (3), 

(7) 83 Ind. Cas. 969; à I R 1924 All. 849; 22A LJ 
745; L R 5 A 550 Civ. 

i d0 A 806; 113 Ind. Cas. 745; A I R 1928 All. 


4, 
___{8) 186 Ind. Cas. 604; AI R 1932 Cal. 162; 35 Q 
N 1173; Ind. Rul. (1932) Cal. 236. i w 
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no doubt lends some support to tre con 
tention of the learned Counsel for the ap- 
pellents, but thet case is of doubtful autho- 
rity and was distinguished by e Bench of 
the same Court in Priyanath v. Kalicharan 
(9), on the ground that it was of limited 
application, Kammou v. Tahiman (4), also 


‘proceeds on the peculiar circumstances of 


iis own ces2. On the other hend in 
Magan Lalv. G.I. P. Railway Co. (7) where 
after the dismissal of two separate sults by 
one plaintif against the same defendant the 
plaintiff had joined together the subject- 
matter of the two suits and brought one 
suit in respect of the whole claim the 
valuation of which was beyond the hmils 
of the pecuniary jurisdiction of the previous 
Cours a Bench of the Allahabad High 
Court held thet this was no more than 
a device for evading the provisions of s. 11, 
Civil Procedure Code, which could not be 


‘countenaneed end thet the suit was barred 


by ves judicata. In Tamiz-un-nissa Bibi. 
Muhammad Hussain (8), R mortgaged with 
possession ə certain property to M and 
after Rs death F> who head inherited a 
2-5ths shave in the property sold without 
authority the entire property to the mort- 
gagee. T who had inheriteda 1-d5th share 
brought a suit in the Munsit’s Court for 
possession of her share. Her title wes prov- 
ed and the suit was decreed. Thereafter 
M brought a suit in the Subordinate 
Judge’s Court against T and the other 
heirs of R for recovery of pcssession as 
a mortgagee over 3-5ths share of the pro- 
periy. lt was held by a Bench of the 
Allahabad High Court that so far as T's 
1-5th shere was concerned, the suit was 
barred by the principles of res judicata. 

It is clear therefore that if all other- re- 
quirements of s. 11 have been fultilled, tke 
finding in the previous -suit will be res 
judicata in the present suit os regards that 
portion of the property which wes the sub- 
ject-matter of that suit. On the other ground | 
however thatis, whether the previous suit was 
representative in its character or not within 
the meening of Explanation 6 tos. 11, Civil 
Procedure Code, Counsel for the appellants 
appears to us to be on much firmer ground. 
Seciion 8, Punjab Limitation (Customs) Act, 
T of 1920, reads as follows: 

“When any person obtains a deeree declaring 
that an elienation cf ancestral immovable prop- 
erty ... . js not binding on him according to 
custom, the decree shall enure for the benetit of 
all persons entitled tə impeach the alienation.” 

Explanation 6 to s. 11, Civil Procedure 
Code, says: 

“Where persons litigate bona fide in respect of 


1936 


a public right or of a private rightclaimed in 
common for tnemselves and others, all persons 1n- 
‘terested in such right shall for the purposes of this 
saction be deemed to claim under the persons so 
litigating.” 

_ Reading these two provisions of law to- 
gather it follows that where the par- 
ties are different in two suits the findings 
in the previous suit cannot be res 
judicata in the subsequent suit un- 
less it is shown thatthe plaintiffs in tne 
subsequent suit are claimingunder the 
plaintiffs in the previous suit and that the 
‘plaintiffs in the previous suit had claim- 
ed the right in common for themselves 
and for the plaintiffs in. the subse- 
quent suit. From the words “entitled to 
‘impeach the alienation” used in s. 8 it 
appears that the Legislature intended to 
‘include those persons only who possessed 
in praes2n.t eny right to challenge the ali- 
enation and to exclude those who either 
possessed no such title or having possess- 
ed it had lostit by their own act or by the 
‘operation of law. A right once lest can- 
not be regained and any decree obtained 
‘by those whose right subsisis cannot en- 
title those who have lest their right to 
obtain possession on the basis of that 
decree. Byno stretch of language there- 
fore can the word “entitled” betaken to 
include those whose titie is not alive. In 
“its ordinary grammatical sense also the 
word “entitled” is not equivalent to “were 
entitled” or “had been entitled” or “may 
have been entitled” and it will be straining 
the language too farif the signification of 
this word , is sə extended as to cover 
that title also which no longer exists and 
has been extinguished before the decree is 
obtained. Interpreted in this manner it 
will be obvious that the suit previously 
brought by the minor plaintiffs cannot be 
considered to be a representative suit and 
the decree obtained by them did not enure 
for the benefitof the present plaintiffs who 
had lost their title long before the de- 
cree. 

The minor plaintiffs in the previous suit 
cannot under any circumstances be consi- 
dered to have claimed the right in common 
_ for themselves 
sioners by whom that right had already 
been lost. Section 8 has not come under 
consideration of the Courts before and 
therefore the authorities relied on by 
Counsel for the respondents based as they 
are on general principles of law cannot 
serve asa proper guide in this matter. 
-in Khair Muhammad v. Umar Din (5), the 
plaintiffs as collaterals sued to contest a 
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sale cflend by one J made on October 24, 
1911, andthe lower Court granted them a 
decree declaring that it should not effect 
their reversionary rights except to a limit- 
ed extent. The vendee filed asecond ap- 
pasal onthe ground that the suit was barr- 
ed by a pzvevious suit for a similar declare- 
tion brought by four nearer collaterals 
about that very sale in which the plaintiffs 
in the subsequent suit were co-defendants 
end which was dismissed. It was held by 
e Bench of this Court that the suit was 
barred under Hxplanation 6 to s. 11, 
Civil Procedure Code. In C. Varamma v. 
M. Gopaladasayya (6), a Full Bench of 
the Madras Higa Conrt held that a suit by 
a reversioner to set aside an alienation by 
a Hindu widow was a representative suit 
on behalf of all her reversioners then 
existing and thereafter to be born and all 
of them had buta single cause of action 
which arose on the date of the alienation. 
Tt is obvious that these authorities do not 
apply to the case before us as the plain- 
tiffs in the subsequent suits dealt with in 
these authorities had not lost their right 
at the time the previous suits had been 
brought. We have therefore no hesitation 
in holding thatthe previous suit was not 
9, representative suit within the meaning of 
Explaination 6o0f s.11, Civil Procedure 
Code, and therefore the finding arrived at 
therein cannot be res judicata in the pre- 
sent suit as the present plaintiffs cannot be 
said to have been claiming under the 
plaintiffs in the previous suit. 

It has however been satisfactorily 
established otherwise that the land situate 
at village Man Saindwal is ancestral qua 
the plaintiffs as it appears {to have devolv- 
ed upon Khewan Singh from his ancestors. 
The Special Kanungo has filed excerpts 
from the Revenue Records from 1852 onwards 
which clearly indicate that this land was 
originally owned by Khewan Singh's for- 
bears. Almost all the khasra numbers now 
in suit have been traced back to the 
earliest settlement and in these circum- 
stances there can be no question that the 
judgment of- the Subordinate J udge was 
rignt in this connection. Similarly his 
finding as regards the non-ancestral nature 
of the Aliwal Jattan land cannot be dis- 
turbed. : 

It only remains to be se2n now whether 
the house at Man Saindwal is ancestral. 
We have been taken through the record 
by Counsel for the parties and are satis- 
fied that it has not been established - by 
reliable evidence that the house in suit was 
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built by the ancestors of Khewan Singh or 
that it was the same house which was 
occupied by them and had descended to 
Khewen Singh from them. There is no 
general principle that a house belonging to 
an agriculturist always goes with the 
lend irrespective of the nature of the evi- 
dence led to support iis ancestral character. 
It is well settled that the onus jn all cases 
hes heavily on the person who asseris 
the ancestral nature of ihe property and as 
the evidence in this case is not sufficient 
to discharge that onus, we feel no hesite- 
tion in holding that the house is non- 
ancestral. As a result, we maintain the de- 
cree of the Subordinate Judge so far as it 
relates tothe land at village Man Saind- 
wal, but accept the appeal to the extent 
of dismissing the plaintiffs’ suitas regards 
the. house at Man Saindwal and the land at 
Village Aliwal Jattan, both of which have 
been found by us to be non-ancestra!. Par- 
ties will bear their own costs throughout. 
IN. Order accordingly. 
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Registration Act (XVI of 1908), ss. 34, 47, 58 59-— 
Attestation —Enquiry by Registry Oficer—Object of 
B seg nash s. 58, tf amount to attestation 
. —indenttf ying witnesses, if ca 4 
to Samta of executant. EDE saja tobe mucestors 
hat takes place before the registerin y 

nothing todo with attestation, and rae ae pe 
fo. the parpcse of proving attestation cf a docume t 
which requires to be registered. Section 47 Regis 
_ tration Act of 1908, says that a registered d Jan 
shall operate from the time from which it wo ald 
haye commenced to operate if no régistraticn iker f 
had been required or made, and not from the o cf 

its 1egis-ration. Section 47, Registration Act 
templates that any document presented for registra: 
tion shall be complete and validin law before ga 
sentation. The duty impcsed u pon- the registe p j 
officer by s. 3! is to eiquire whether or not o oring 
ment was execu.ed by the persva by whom it pür na 
to have been executed, and to satisfy himself A "to 
the identity of th persons appearing before him i d 
alleging that they have executsd the document nd 

any enquiry held by the registering officar is di a 
ed to these matters and not to attestation, Si y pA 
the endorsements required by s. 58 to Be Bees arly 
the document are in reference to admission fen 
ecuticn and the identity of the persons adm tt oe 
execution, and not to attestation. And Pi ee J ne 
registering officer is bound by s. 59 to affix E 
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date and hissignature to all endorsements made in 
his presence, he is not bound todo so atthe time 
they were made, and will comply with the section if 
ne does so onthesame day, ata time when the per- 
sons who made the endorsements may not be present. 
Clearly, therefora, this section does not contemplate 
that the sigaature ofthe registering officer to any en- 
dorsement is to be treated as that cf an attesting 
witness in connection with an admission of execution. 
The relevant sections of the Registration Act assume 
that the document which is sought to be registered 
is a document complete in all essentials before it is 
presented for registration. It is true that the 
registering officer has imposed upon him by s. 34, 
Registration Act, the duty of satisfying nimself whe- 
ther execution was admitted by tne person purport- 
ing to execute it, but it is no part of his duty to 
attest the signature cf the executant, and the only 
duty imposed upon the identifying witnesses is to 
identify the person who has admitted execution. No 


` duty is imposed upon them to attest the signature of 


that person as executing the document, and tney are 
not called befure the Registrar for that purpose. 
Veerappa Chettiar v. Subramania Ayyor (1), dis- 
sented from. Lachman Singh v. Surendra Bahadur 
Singh (2), followed. 


Mr. K. Mel. Kemp, for the pleintiff. 

Mr. K. M. Munshi, for the Defendants. 

Judgment.—This is a vendor and 
purchsser summons raising a question 
whether the defendanis have meade out a 
marketable title to certain lease-hold 
property, which by en agreement in writing 
dated July 21, 1934, the plaintiff agreed to 
purchase from the .defendants and one 
Tulsidas Valji. The title begins in the year 
1901 with a mortgage, Ex. A, which was 
executed by Omer Pir Manomed, the then 
owner, on December 21, 1901, in favour of 
Dussibai Nawroji Gazdar. At the foot of 
the witness clause the mortgage was 
signed by Umar Pir Mehomed in the 
presence of one attesting witness only, and 
the point istakenthat by reason of that 
fecit, itis not a valid mortgage. Blow that 
signature and attestation appears 2 receipt 
clause whereby the mortgagor cn the very 
seme day cn which he signed the document, 
admitted the receipt of Rs. 20,010 signing 
Lis name below tLe words “I sey 1eceived,” 
aud that was witnessed by two persons, one 
of whom, Mr. Rustomji Kardunji Mulla, bed 
previously attested the mortgagor's signature 
to the execution of the document. It is 
contended on behalf of tle defendants that 
the attestation to this receipt clause is a 
sufficient attestation to comply with s. 59, 
Transfer of Property Act. On thesame day, 
nameiy December 21, 1901, as appears from 
tne last page of the mortgage, certain 
endorsements were made in the office of the 
Sub-Registrar of Bombay. The first is in 
these terms: 

“Omar Peer Mahomed executing party timber 


‘merchant, residing at Memon Monola, admits execu- 


tion.” 
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and below that is the signeture of the 
mortgagor. Then comes nother endorse- 
ment in these terms: 

“Mr. Sakarlal Jayantilal, clerk to Messrs. Mulla and 
Mulla, Solicitors, residing at Bhooleshwar and known 
to the Sub-Registrar, examined as to identity of the 
above executant.” 


Below that appears the signature of 
Sakarlal Jayantilal, end below his signature 
is the signature of the Sub-Registrar of 
Bombay. Itis contended on behalf of the 
defendants that this 
sufficient to comply with s. 59, Transfer of 
Property Act. The last endorsement on the 
mortgage. is a statement that it was regisler- 
ed on January 3, 1902, and the document 18 
signed by the Sub-Registrar to that effect on 
that date. Section 59, Transfer of Property 
‘Act, provides that a mortgage of the 
character with which this case is concerned 

“can be effected only by a registered instrument 


signed by the mortgagor and attested by at least two 
witnesses,” 


What is meant by “attested” appears in 
s.3 of the Act as follows: 

tt Attested’ in relation toan instrument, means (and 
shall be deemed always to have meant) attested by 
two or more witnesses each of whom has seen the 
executant sign or affix his mark to the instrument, 
or has seen some other person sign the instrument in 
the presence and by the direction of the executant, 
or has received from the executant a personal acknow- 
ledgment of hissignature or mark, or of the signature 
of such other person, and each cf whom has signed 
the instrument in the presence of the executant. .. .” 


The point which hes been argued is 
whether that sectionimplies the conpletion 
of the document by signature and attesta- 
tion before it is presented for registration, 
-or whether, as contended by Mr. Munshi for 
the defendants, if the document has not 
been attested before presentation to the 
Sub-Registrar, the endorsements made in the 
office of the Sub-Registrar may be looked at 
to prove attestation. Before dealing further 
with this question, I will first give my 
Opinion as to the effect of the receipt clause. 
Looking to the definition of “attested” in s. 3, 
Transfer of Property Act, the relevant words 
in this connection are: 

“or has received from the executant a personal 
acknowledgment of his signature or mark... . 


and each of whom has signed the instrument in the 
presence of the executant.” 


Mr. Munshi has to satisfy me that the two 
witnesses, who put their signature at the side 
of the mortgagor's signature below the 
words “I say received”, put their signatures 
there in his presence after having received 
from him a personal acknowledgment of his 
signature as executant of the mortgage. 
Mr. Munshi has entirely- failed to satisfy me 
as to this. There is no evidence that the 


BARKISANDAS Vi DWaRKANDAS (BOM) 4 


is en attestation - 
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mortgagor made any acknowledgment to there 
{wo witnesses at the time they signed the 
receipt clause that he had previously signed 
the document as an executant thereof. I 
can only treat their signatures to the receipt 
clause as what they purport to be, namely 
on acknowledgment by them that he 
admitted the r2ceipt of the money, end that 
he had signed the document in that place for 
ihat purpose. Coming now to Mr. Munshi 
contention that there is sufficient attestation to 
the document to be found from what took 
place on December 21, 1901, before the Sub- 
Registrar, although the mortgagor put his 
signature to the document admitting execu- 
tion, there is no evidence thet he admitted 
execution in the presence of Sakarlal 
Jayantilal; and as regards the signature of 
Sekarlal Jayantilal on the document, that 
merely indicates that he signed the docu- 
ment after being examined by the Registrar 
os to the identity of the mortgagor. 
Whether Sakarlel Jayantilal was present 
when the mortgagor admitted execution and 
whether he signed his name on the document 
in the presence of the mortgagor does not 
appear. Further there is no evidence to 
prove whether the Sub-Registrar put his 
document in the presence of 

the presence of 
Sekarlal Jayantilal or afterwards. Conse- 
quently, even if Mr. Munshi were right in 
his contention that what takes place before 
the Sub-Registrar mey be used for the 
purpose of showing thet the document after- 
wards registered was duly attested by two 
witnesses before registration, hehas failed 
to satisfy me by any evidence on this point. 
He has submitted that this document being 
over thirty years old, I ought to presume 
that these persons were ell present and 
made their signetures atone andthe same 
time in each other's presence. I am not, I 
think, entitled to make eny such presump- 
tion, and I decline to do s9. _ 

Apart from authority, 1 am of opinion that 
what takes plece before the Registering 
Officer hes nothing todo with attestation, 
and cannot be looked at for the purpose of 
proving attestation of a document which 
requires to be registered. Section 47; 
Registration Act of 1908, says that a 
registered document shall operate from the 


the mortgagor or in 


time from which it would have commenced 


to operate if no registration thereof had 
been required or made, and not from the 
time of its registration. This section 
obviously contemplates that any document 
presented for registration shall be complete 
and valid in law before presentation. The 
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duty iniposed upon thé registering officer by 
s. 3415 to enquire whether or not the docu- 
ment was executed bythe person by whom 
it purports to have been executed, and to 
satisfy himself as to the identity of the 
‘persons eppearing before him and alleging 
that they have executed the document and 
any enquiry held by “the Registering officer 
‘is directed to these matters and not to at 
‘testation. Similarly the endorsements 
required by s. 58 io be made upon the docu- 
‘ment are in reference to admission of execu- 
‘tion and the identity of the persons admitt- 
ing execution, and not to attestation. And 
though the registering officer is bound by 
s. 59 to affix the date and his signature to 
all endorsements made in’ his presence, he 
is not bound to do so atthe time they were 
-made, end will comply with the section if he 
“does so on the same day, at atime when the 
‘persons who meade the endorsements 1nay not 
‘be present. Clearly, therefore, this section 
‘does not contemplate that the signature of 
the registering officer to any endorsement 
isto be treated as that of an attesting 
‘witness in connection with an admission of 
execution. In my opinion the relevant 
‘sections of the Indian Registration Act 
assume that the document which is sought to 
-be registered is a document complete in 
-all essentials before it is presented for 
registration. 


There is a conflict of authority upon the 
point in other High Courts. A Full Bench 
“of the Madras High Court in Veerappa 
.Cheiciar v. Subramania Ayyar (1), has taken 
‘the view that the signatures of the register- 
‘ing officer and of the identifying witnesses 
affixed to the registration endorsement under 
ss. 58 and 59, Registration Act, are a 
‘sufficient attestation within the meaning of 
s. 59, Transfer of Propsrty Act, and its 
subsequent emending Acts. In that case 
there had been a rnding that the Sub- 
Registrar had made his signature in the 
‘registration endorsement referring to the 
admission of execution by the executants of 
the document in the presence of the execu- 
tants, thet the witmesses who identified the 
executants before the Sub-Registrar were 
present when the admission of execution 
‘was made by the executenis, and that both 
the identifying witnesses had made their 
signatures in tha presence of the exect- 
` tants. In the judgment of the Court deli- 
yered by Coutts Trotter, ©. J., he said 
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(p. 127*): ; 


_ “The argument against this conclusion: was that the 
Signatuies were made alio intuitu, to satisfy the 
requirements of the Registration Act, and cannot, 
therefore, be invoked’ in aid for another purpose, 
viz , attestation under the Transfer of Property Act, 
though in fact all the conditions laid own by the 
latter Act are fulfilled. The registering officer and 
the identifying witnesses had exactly the same duty 
imposed upon them by the Registration Actas would 
have rested upon them as attesting witnesses under 
the Transfer of Property Act, and that duty they dis- 
charged.” ' 


With respect. - I do not agree. It is true 
that the registering officer has imposed 
upon him by s. 34, Registration Act, the 
‘duty of satisfying himself whether execution 
was admitted by the person purporting to 
execute it, but it is no part of his duty to 
attest the signature of the executant, and the 
only duty imposed upon ths identifying 
witnesses is to identify the person who has 
admitted execution. No duty is imposed 
upon them to attest the signature of that 
person as executing the document, and they 
ere not called before the Registrar for that 
purpose. With respect to that decision, I 
‘disagree with it. On the other hand,. there 
is a Full Bench decision of the Allahabad 
High Courtin Lachman Singh v. Surendra 
Bahadur Singh (2), which takes the same 
view as that at which Ihave arrived in this 
‘case, end with thet decision I agree. 
“Whether I em right or wrong in: the opinion 
‘which I have formed, ‘it would not, I think, 
:be proper to force this title upon an 
unwilling purchaser heving regard to the 
-conflict of opinion which exists between two 
Full Benches of different High Courts. 
Lallubhai v. Mohan Lal (8), Broomfield, J., 
at p. 10187, said: < 

“The meaning cf a title free from reasonable 
doubt was explained in Pyrke v. Waddingham (4) as 
a marketable title whicn can at all times be forced 
upon an unwilling purchaser, and if was held in 
that casa that specific performence should not 
-þe allowed even though the Cours takes a fa- 
vourable view of tne litle if it- appears that its 
opinion -may fairly and reesonably be questioned 
by other competent persons.” ; 

Having regard tothe diference of opi- 
nion which exisis, I csnnot say thet the 
opinion which I have ‘myself expressed 
m ght not fairly and ressonably be ques- 
tioned by other competent persons. In such 
circumstances, it seems to me that I can- 


(2) 54 A 1031; 133 Ind. Cas. 1; A I R 1932 All. 
527; (1932) A L J 653; Ini. Rul. (1932) All. 505 
F B). l 
i (3) 36 Bom. LR 1041; 155 Ind. Cas. 564; 59 B 83; 
AIR 1935 Bom. 16; ? R B 439. 

(4) (1852) 10 Hare. 1; 90 R R 243. 
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not possibly say that the title here is a 
title free. from reasoneble doubt. Ths 
opinion which I hsve arrived at isin itself 
sufficient to dispose of this matler; but 
as oiher poinis have been argued; I will 
very briefly deel with them. The mori- 
gagor, on October |, 1907, executed a 
second mortgage of the property (Ex. B.) 
and on April 21,1909, he created a fur- 
ther chargs -thereon (lis. C). No Yre-con- 
veyancein respect of the sezond mortgage 
is forthcoming, nor any release in respect 
of the charge.. The mortgage under the 
original mortgage in purported, exercise 
of his power of sale sold the property by 
‘public auction on November 20, 1910. 


‘The property was purchased by one Ab- 


dul Mujid Valli Mahomed, and the mort- 
gages executed a deed of assignment of 
the property in favour of Abdul Mujid 
‘Valli Mahomed on November 7, 1911. 
‘The mortgagor also executed an assign- 
iment on November 5, 1913, 
the’ said Abdul Mujid Valli Mahomed’ on 
tne lest day of the term of the lease, 
and ihe present defendants ‘deriva their 
titlé to the property through the said 
Abdul Mujid Valli Mahomed. . The defen- 
dants have contended that by reason of 
the sale the sesond mortgage and ‘the 
charge have been extinguished and that 
‘the secmd mortgagee and the charge 
‘are estopped from’ challenging the mor. 
gage and sale, inasmuch as the second 
“mortgage and charge were subject to the first 
‘morigage Mr. Munshi referred to s. 69, 
, Transfer of Property Ac‘, and contended that 
there had been a sale made in professed 
exercise of „hs power contained in the 
‘mortgage as contemplated by sub-s. (3), 
of s. 69, and that the second mortgagee 
‘and chargee by reason of sub-s. (4) would 
be bound to look to the mortgages for 
‘any moneys due tò them under their se- 
cond mortgage and charge. In my opinion 
‘this contention is entirely untounded, inss- 
much a3 s. 69 contemplates a sale in pro- 
fessecl exercise of a power under a mortgage 
which is a valid mortgag3, and if, as I 
hold is the fast in th: case before ma, 
there never was a valid mortgage, there 
„cld not ba a professed exercises of sale 
under the mortgage. Accordingly in my 
“opinion, the rights of the second mortgagee 
and chargee are entirely unaffected by the 
‘firsts mortgage and the sale professed to 
be made thereunder. As regards estoppel 
there is no suggestion of any representation 
having been made, which would give rise 
‘to ên estoppel, and in my judgment no 
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. Vasen]i. 


‘mitted to me in the negative, 
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question of estoppel exists. 

The next point taken by the plaintiff 
arise3 in connection with a mortgage cf tre 
property on October 16, 1923, in favour, 
among other persons, of Vithaldas Vasanji 
a firm, the partners in that rn at that 
date being Vas2nji Premji and Jeewondas 
Trikamdas. As the morigaze-moneys under 
that morigage were not poid off, an assign- 
ment of the equity of redemplion was 
executed by the morigagors on April 8, 
1931, in favour, among other p2rsons, of 
Vasanji Premji end Jeewandss Tricumdas, 
as being the partners in the firm of Vithal- 
das Vasanji. At the date of the said 
assignment, there were threes other partners 
in that firm in edditon to Vas2nji Premji 
‘and Jiwandas Tricumdes. Ths purchaser 
has contended that the said assignment 
ought to have been msde in favour of ell 
the partners in the firm of Vithaldas Vasanji 
‘at the tim: of the assignment. I do not 
agree. The mortgage wes to toe firm of 
Vithaidas Vasanji among other persons. 
That means in law thatit was a mortgage 
to those persons among others who were 
paringrs in the firm eat the time, namely, 


‘Vasanji Premji end Jiwandas Tricumdas. 
-The equity of redemption has been assigned 
to those two persons, end in my opinion 


that is sufficient. Even if that were not 
the case, Mr. Munshi on behalf of the 


‘defendants expressed his willingness that 


all existing partners in ths firm of Vithal- 
das Vasanji should join in the conveyance 


`of the property to the purchaser. 


The last point taken by the plaintiff also 
related to ths morigage dated October 16, 
1923, which was made in favour cf Gor- 


‘dhandes Govindji Bhanji, Ramdas Girdhar- 


das Kuverji end Tulsidas Valji, in addition 
to the abovementioned firm of Vithaldas 
The plaintiff ssys that the defen- 
dents have failed to satisfy him that the 
moneys advanced by the said persons were 
their self-acquired property smd that no 
other persons were interested in the said 
moneys as their co-parceners. But the equity 
of redemption has heen assigned to those 
persons and to the partners of the firm of 
Vithaldas Vasanji, and’ in my opinion 
thare is no substance in this point. The 
result is that I answer the question sub- 
and hold 
that the defendants have not made out 2 
marketable title to the ‘property. I order 
the defendants to pay the plaintiff the costs 
and as this matter is, in my opinion, one 
ot, importance, I order the costs to be 
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taxed on the same scale as a long cause 
under r. 213 (1), High Court Rules. 

N, Order accordingly. 


CALCUTTA HIGH COURT 
Angust 19, 1935 
DERBYSHIRE, C. J. AND COSTELLO, J. 

In re INLAND STEAM NAVIGATION 

WORKERS’ UNION 

Trade Unions Act (XVI of 1926), ss. 8, 11—Applica- 
tion for registration of Union—Function of Registrer 
— Registrar relying on other matters and refusing to 
reqister-~Procedure, if proper -— Compliance with re- 
quirements of Act—Duty to register. 

When an application is’ filed before the Registrar 
of Trade Unions for registration ofa Union under the 
Trade Unions Act, the duties of the Registrar are 
to examine the application and t> look at the objects 
for which the Union was formed. TE those objects 
are objects set out in the Act, and if those objects do 
not go outside the objects prescribed in the Act and 
if all the requirements of the Act, and the regulations 
made thereunder have been ccemplied with, it is his 
duty to register the Union. 

An application for registration of a Union was 
rajected by the Registrar on the ground that it was 
an attempt to have anctner Union which had been 
registered and thereafter declared an unlawful as- 
suciation registered under a new name. In passing 
the cider rejecting the petition, the Registrar relied 
ona letter written by the Szcretary of the Union to 
the Bengal Government praying that the ban onthe 
other Union be lifted : 

Held, the office of the Registrar of Trade Unions is 
one created by the Statute of 1926 and thel functions 
which the Registrar has to perform are prescribed by 
thet Act. It is not enough that the applicants are given 
an opportunity of saying what they had to say rfterhe 
had given the decision andthe matter was raised 
again. Such opportunity should bed given 
before he considered that letter. Ths functions of 
. the Registrar at that stage were limited to seeing 
that the requirements of the Act hed been complied 
with and he was not entitled, at that stage to go 
into the question whether the Union could be pres- 
cribed as an unlawful association. If,.on the face cf 
the application, the objects and the provisions for 
carrying them out are within what is allowed by the 
Act and the requirements as to registration have 
been complied with, he should register; if not, he 
should decline to register. 

Held, also, that the matter should go back to the 
Registrar with a direction tnat he should decide 
the question as to whether this Trade Union should 
be registered or not solely upon t e basis of the pro- 
visions of s. 8, Trade Unions Act, 1926, and not other- 
wise, 


Appeal against the orders of the Registrar 
of tke Trade Unions, dated June 7, 1935. 

Mr. I. P. Mukerjee, for the Appellant 
(Union). 

Mr. S. M. Bose, for the Registrar. 

Derbyshire, C.J.—This matter comes 
to us by way of appeal from the Registrar 
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of Trade Unions for Bengal. The appeal 
is brought under s. 11, Trade Unions Act 
of 1926, [sub-ss. 1 to3 read as follows:] 
“Any person aggrieved by any refusal 


of the Registrar to register a Trade 
Union or by the withdrawal or cancella- 


tion of. a certificate of registration may, 
within such period es may ba prescribed, 
appeal (a) where the head office of the 
Trade Union is situated within the limits 
of a Presidency town or of Rangoon, to the 
High Court, or(b) where the head office 
is situated in any other area, to 
such Couri, not inferior to the Court of 
an Additions| or Assistant Judge of a 
principal Civil Court of original jurisdic- 
tion as the Local Government may ap- 
point in this behalf for that area. (2) 
The Appellate Court may dismiss the 
appeal, or pass an order directing the 
Registrar to register the Union and issue 
a cerrificate of registration under the pro- 
visions of s. 9 ‘or setting aside the order 
for withdrewal or cancellation of the cer- 
tifcate, as the case may be, and the Re- 
gistrar shall comply with such order. (3) 
for the purposes of an appeal under sub- 
s. (1) en’ Appellate Court shall so far as 
may be, follow the same procedure and have 
the sama powers, as it follows and has 
when trying a suit under the Code of Civil 
Procedure, 1998, and may direct by whom 
the whole or any part of the costs of the 
appeal shell ke paid, and such costs shall 
be recovered as if they had been awarded 
in a suit under the said Code.” ; 

In the patition which brings the matter 
before us it isstated that on March 8, 1935, 
a meeting of the employees of all Inland 
Steamer Services in the Province of Bengal 
was held at Jorabagan Park in the town 
of Calcutta andthe employees assembled 
resolved to form a Union in the name of 
‘Inland Steam Navigation Workers’ Union,” 
and ihe said Union was formed on the 
dete. It is also stated in para. 2 that the 
rues of the said ‘Inland Steam Naviga- 
tion Workers’ Union” were so framed as 
to enable all employees of all Inland 
Steamer Services in India to become mem- 
bers of the said Union end the sub- 
scription was fixed cn a monthly basis. Para- 
graph 3 states that thereafter, on March 26, ` 
1935, an application was filed before the 
Registrar of Trade Unions for registration 
of the said Union under the provisions of the 
Indian Trade Unions Act, 1926. Paragraph 4 
states that thereupon, May 16, 1935, the 
Registrar refused to register the Union 
and passed the following order: 
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“The application below purports to be an ap- 
plication for rigistration under the Indian Trade 
Unions Act, 1926, on behalf of a Union calling 
itsslf the Inland Steam Navigation Workers’ 
“Union. A few days before this application was 
filed, the Gəneral Secretary of this Union address- 
ed the Government of Bangal in a letter dated 
March 22, 1935, and stated that he had been 
directed by the general body -of the Inland 
Steam Navigation Workers’ Union, 


Union, to approach Government and request that 
the notification under s. 16, Criminal Law Amend- 
‘ment Act, 1908, declaring the R.S. N. and Ry. 
Workers’ Union an unlawful association might be 
withdrawn. Ths rules end the consitution of the. 
so-called Inland Steam Navigation Workers’ Union 
“are for practical purpose. identical with those 
of the banned Union: the principal officers are 
common to both and in view of the declaration 
in the Union's letter of March 22, 1935, that this 
Union was formerly known as R.S. N. and I. G. 
N. and Ry. Workers’ Union, I have no hesitation 
in finding that the present application is an attempt 
to have the Union which was registered on 
September 18, 1934 and No. 62 and thereefter de- 
clared an unlawful association resgistered under 
= new name. The application is accordingly refus- 
e 71 ` 


The letter thatis referred to by the Re- 
gistrar is headed Inland Steam Naviga- 
- tion Workers’ Union, Head Office, 209, 
Cornwallis Street, Calcutta, dated March 22, 
1935, addressed to Sir John Woodhead, 
Esq., Chief Secretary to the Government 
of Bengal. 

“Respected Sir, 

“Unlawful bodies. 

“I have been directed by the general body of 
the Inland Steam Navigation Workers’ Union to 
approach your goodself with the following few 
lines for your kind information and necessary 


order. 

That the R. 8S. N. and I. G. N. and Ry. 
Workers’ Union was organised by mein Septem- 
ber lash 193. 

That within a short period it had enrolled about 
6,000 members and the majority of them are 
clerks. 

That 98 per cent members of the Executive 
Committee including the president belonged to the 
active service of industry. 

Tnat myself wes the General Secretary an 
Mr. 8S. N. Banerji was one of the Vice-Presidents 
of the Union who hadne connection with any Com- 
manist Party in India or abroad. 

That except myself, Benerji and few members 
of the Union were ever allowed to deliver 
spescnes inthe meetings of th2 said Union. 

That, the sc-called communist had no hands or 
any connection with this particular Union. 

That this Union had no connection with Com- 
munist International nor its object preacned or 
methods adopted. 

That this Union had no touch with the peasants’ 


- movement. 


That tnis Union had never ieceived any finan- 
cial nelp from outside nor from any other party 
in India. 

That this Union approached on several occasions 
the Government Officials and Lebour Commis- 
sioner to secure redress of tne steamer emplo- 
yees. 
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That this Union submittsd an application for 
a Board of Conciliation: vidz Trad: Disputes Act 
of, 1929. 

That this Union never carriel out any pro- 
gramme of mass revolution nor advocate] militan 
communist methods. 

That on March 10 last, ia the protest meeting 
neither myself nor Mr. Banerji madeany sort of 
violant speeches whieh might be in the record 
of the Polica Report. 

That Mr. Colson, Commissioner of Police, is per- 
sonally known tome for tha last eight years who 
can sp2ak well of m2. 

Under the circumstances, whan the Government 
of India hav; expressed their desire to lift the 
ben on genuine Trade Unions, should we not get 
its advantage ? 

A favourable decision will highly oblige, 

I nave the honour to be, 


Sir, 
(Si) K. C. Mittra.” 

Thereafier the present appellant en- 
deavoured to opsn the matter with the 
Registrar of Trade Unions with a view 
to secure registration of this Trade Union 
amplifying the letter thet I have read 
with arguments to show that the appel- 
lants were and are Trade Unions differ- 
ent from the one declared to be unlawful 
by the Government. These arguments were 
not successful es on May 24, the Regis- 
trer of Trade Unions, Bengal, wrote back 
that he was not prepared to revise the 
in his letter of 
May 16. From that order the appellants 
have appealed under the provisions of tke 
Act above cited to this Court. This is 
the first appeal of its kind which has 
come before this Court. We arein doubt 
as to whether ihe matter ought to be dealt 
with by a Single Judge on the original 
side or by two Judges sitting here in what 
is ordinerily called ean Appellate Court. 
We directed the matter to come before us. 
It may be thet in future such appeals 
from the Registrar of Trade Unions in 
matters of this kind will be directed to 
be taken by a Single Judge sitting alone 
so that if it should be necessary, evidence 
cen beteken. Now the first thing that 
strikes me isthet the Registrar relied on 
a letter which was written by the Sec- 
retary of the appellant Union to Sir John 
Woodhead as showing thet this Union was, 
for all practical purposes, the same as the 
I.G.N. Union which had been declared 
to be unlawful under s. 16, Criminal Law 
Amendment Act. He eppears to have act- 
el on that letter without giving the ap- 
pellant any notice of it or without giving 
them any opportunity of dealing wifh the 
statemenis therein set out. 

In my view, if the Registrar was going 
to rely uponthat letter he ought to have 
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“brought it to the notice of the appellants 
“before he’acted on ijt and given them en 
. opportunity to say anything that they had 
"to say with regard to it. It is quite true 
thet efter he had given the decision the 
matter wes raised again and the appellants 
. were given an opportunity of saying what 
thev had to say. But that is not enough. 
' Such opportunity ought, in my View, ito 
have been given before the Registrar con- 
sidered that letier—if indeed he ought to 
have considered that letter at all. The 
office of the Registrar of Trede Unions is 
one created by the Statute of 1926 end 
the functions which the Registrar hes to 
perform are prescribed by thet Act. By 
ihat Stetule, in s. 2 (h), Trade Union is de- 
“ fined, ənd it is defined to be sny com- 
bination, whether temporary or permanent, 
` formed primarily for the purpose of re- 


- gulating the relations: between workmen, 


and employers or between workmen and 
workmen or belween employers- end em- 
ployers, or for imposing restrictive condi- 
tions on the conduct of 
business, and includes any federation of two 
or more Trade Unions. Then there is a 
proviso which does not come in in this case 
at all. Section 4 of the Act provides for mode 
of registration; 8.9 deals with application 
for registration; s. 6 prescribes provi- 
- sions to be contained in the rules of a 
Trade Union; s. 7 empowers the Regis- 
trey to call for further particulars and to 
require alterelion of name; 6. S provides 


that the Registrer on being satisfied 
{hat the ‘Trade Union hes complied 
with all the requirements of this Act 
in regerd to registration, shall register 
the Trade Union by entermg in a 
register, to be maintened in such form 
as mey be prescribed, the pariiculars re- 


lating to the Trade Union contained in 
the statement eccompinying the applica- 


tion for registration. Seciion 9 prescribes. 


the form of the certificate of registration; 
s. 10 deals with cancellation of registra- 
tion. Section 15 sels out ihe objects on 
-which the general funds of the Union may 
þe spent. Section 16 deals with the con- 


stitution of a separate fund for political. 


purposes. Section 17 deals with criminal 
conspiracy in trade disputes. Section 18 
deals with legel proceedings and other suits 
in certain cases. Section 22 prescribes the 
proportion of officers to be connected with 
the industry. Section 23 deals with the 


change of name of the Trade Union. Sec. 
tion 24 deals with amlagamation of Trade. 


--Unions;-s. 27, deals with the dissolution 
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of Trade Unions. Section 28 deals with the 
returns to be made by Trade Unions. Bec- 
tion 29 gives the Local Government, subject 
to the control of the Governor-General-in- 
Council, powers to make reguletions for 
the purpose of carrying into effect the pro- 
Visions of the Act. Under s. 29 in the 


Province of Bengal regulations have 
been made which are called Trade 
Union Regulations of 1927. They 


make provisions for verious ministeria] acts 
and duties to bə ecsrried on in connection 
with the registration and the carrying on 
end rendering of accounts and returns of 
Trade Unicas. 

Now it hes been said on behalf of the 
Registrar that he wes quite right in refus- 
ing to register this Union. Itis said that 
he came to the conclusion on the facts be- 
fore him thet this Union was really the 
I. G. N. Union under a different name. 
The I. G. N. Union had been declared to be 
an unlawful Assoziation. Therefore he was 
justified in refusing to regisler this Union. 
In my view, the Registrar in taking up 
that attitude is wrong. The functicns of 
the Registrar are laid down ins. 8. 

“The Registrar on being satisfied that the Trade 
Union has complied with all the requirements of 
this Act in regard to registraticn shall register the 
Trade Union, . .” 

Then the prescribed form is set out. 
The new Union mey.or mey not be a 
continuation of the other Union or its suc- 
cessor. Whether the new Union is or is 
not the same <s, or successor io the old 
Union, depends on evidence. Until further 
evidence is forthcoming in my view it is 
impossible to say whether the new Union 
is or isnot tke same es the old Union or 
the successor to the old Union. Jn my 
view, the duties of the Registrar were to 
examine the application and to look ut 
the objecis for which the Union was form- 
ed. If those objects were objects set out 
in the Act, snd if those objects did not 
go outside the objecis prescribed in the 
Act end ifall the requirements of the Act 
and the regulations made thereunder had 
been ccmplied with, it was his duty, in my 
view, to register the Union. If at some- 
time that Union is deemed by these who 
haye the power to deal with the matter to 
be en unlawful asssciation within s. 16, 
Criminal Lew Amendment Act, this Union 
can be proscribed as an unlawful associa- 
ticn in the same way es eny other 
body. But in my view the Registrar is 
not, eat this stage, entitled to go into that 
question; his functions in my view are 
limited to seeing that the requirements 
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of the Act have been complied with. We 
have not before us the. necessary mate- 
rials to decide whether this Trade Unicn 
should be registered, end I am of opinion 
that this appeal should be allowed end 
the matter should be sent back lo the 
Registrar for him to consider the questicn 
es to whether the requirements of the 
Act, and the regulations made thereunder, 
With regard to registraticn, have been 
complied with or not. If, on the face of 
the application, the objects and the pro- 
visions for carrying them out are within 
what is allowed by the Act and the re- 
quiremenis as to registration have been 
complied with, he should register; if not, he 
should decline to register. We think, in 
the circumstances, there should be no 
order as to costs on either side. : 

Costello, J.—This matter has come be- 
fore us as an appeal under s. 11, Trade 
Unions Act of 1926. The original proceed- 
ings were starled by a petition dated 
July 13, 1935. In thet petition one Kalidas 
Bhattacharji who has described himself as 
the General Secretary of the Inland Steam 
Navigation Workers’ Union prayed that a 
rule might be issued on the - Registrar 
of Trade Unions to show cause why the 
order made by him, dated May 16, 1935, 
refusing to register the Inland Steam Navi- 
gation Workeis’ Union should not be set 


aside end the Union registered. The matter- 


in due course came before a Judge sitting 
on the original side of this Court. 
Then a question was raised as to 
whether the proper procedure had 
been adopted by the petitioner as 
representing the Trade Union; the registra- 
tion of which has been refused by the 
Registrar, and the learned Judge who dealt 
with the matter seems to have come to the 
conclusion that as: the word “appeal” was 
used in s. 11 it seemed likely that the right 
procedure was for the matter to come direct 
to this Court. Later an application was 
made before us for having the matter put 
in the list to be dealt with before this Court 
and for a date to be fixed for the hearing. 
At that time we had not had the advantage 
of considering in detail the provisions of 
s. ll or of considering the corresponding 
provisions of the English enactment dealing 
with the registration of Trade Unions. 
But to-day in the course of the arguments es 
a result ol some research, if I may be allowed 
to say so, onthe part of the Court it now 
appears that there is considerable doubt as 
to whether or not the procedure that has 


been followed in this matter is correct.’ I 
R 
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need not repeat the terms of s. 11. The 
provisions have elrexdy been read by my 
Lord the Chief Justice and itis not neces- 
sary that I . showd recite them -again. 
Section 11 is obviously based upon s. 2, sub- 
s.4, English Trade Unions Act of 1913. 
That section provides that: 

“Any person aggrievel by any refusal of the 
Registrar to a combination as a trade union, ur to 
give a certificate that an unregistered trade union ig 
atradeunion within the meaning af this Act, cy by 
the withdrawal under this section of a certificate of 
registration, or of a certificate that an unregistered 
union isa trade union within .the meaning of this 
Act, mty appeal to the High Couzt or in Scotland 
to the Court of Session, within the time and in the 
manner and on the conditions directed by rules of 
Court.” 

In s. 11, sub-s. (1) of the Indian Act the 
only direction given with regard to the 
appeal is that “it must be within such time 
es may be prescribed.” A period has been 
prescribed by the rules made under the 
provisions of s. 29 of the Act. As regards 
ihe manner and the conditions on which the 
appeal should take place instead of saying 
“in the. manner and on the conditions’ 
directed-by rules of-Court” we find jn sub- 
s. (3) of s. 11 that itis enacted that: 

“For the purpose of an appeal under sub's. (1) an 
Appellate Court shell, so far as may be, follow the 
same procedura and have the same powers ag it 


follows and has wnen trying a suit under the Code of 
Civil Procedure, 1908.” 

The position, therefore, is this: that in 
England appeals against a refusal to 
register the procedure is regulated by rules 
of Court. Appropriate rules were in fact 
made inthe year 1913 end they prescribe 
that the procedure is to be by way of 
summons taken out in the Chancery Divi- 
sion of the High Court of Justice. I need 
only refer to the first of those rules. [t 
says: 

“All appeals to the High Ocurt under s, 9 (4) 
Trade Unions Act, 1913, shall be brought in the 
Chancery Division of the High Court and shall be 
commenced by originating notice of mvtion within 
two months of the decision of the Registrar or within 
such further time as the Registrar or the Court may 
think fif to alow. And the rule of the Supreme 
Gourt for the time being in force shall (except if and 
so far as otherwise provided by these rules) apply to 
all proveedings on any such appeal.” 


lt seems to me thatthe provisions of sub- 
s. 30£s. 11 indicate that when there is an 
appeal te this Court it should come before a, 
Judge sitting onthe original side of the 
Court, who isto deal with the matter, if 
necessary in the same way asif he were 
trying a suit under the provisions of the 
Code of Civil Procedure. By reason of the 
provisions of sub-s.3 of s. 11 itis obvioug 
that it is not necessary that any further rules 
should be prescribed either by the Local 
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Government or by the Court other than the 
one rule which has been prescribed provid- 
ing for the period of limitation for filing an 
appeal. 

-` ‘Phere is one other matter in connection 
with that section which I desire to refer to 
and it is this--One cannot help feeling that 
there is a curious anomaly in this section in 
that the result of its provisions seems 
to be that in the case of a small trade union 
established in the mofussil any refusal of 
registration which is after all a refusal by 
an official of the Government of the 
Province can be challenged and. must 
be challenged in some local Courts 
exercising original jurisdiction and not in 
the first instance in the High Court. The 
result of that is that in the case of a 
comparatively small and unimportant trade 
union in the mofussil there will be two 
opportunities to challenge the decision of the 
Registrar of Trade Unions whereas in the 
case ofa large and important trade union 
having its head office in Calcutta, there will 
apparently be only one opportunity of 
challenging the decision of the Registrar 
namely, by an appeal direct to this Court. 
I entirely agree with what has fallen from 
my Lord concerning the question of proce- 
dure, but 1 desire to make it quite plain that 
so far as I am concerned, lam by no means, 
satished thatthe right procedure has been 
adcpted on the present occasion. If and 
when a similar matter arises the appellant 
end the legal advisers of the Registrar 
ought to consider very carefully as tothe 
form of the procedure to be adopted before 
any proceedings in this Court are instituted. 
As regards the merits of this appeal, I only 
desire to add a word or two. The functions 
of the Registrar in connection with the 
vegistration of trade unions are clearly 
indicated ins. 8 of the Act. They are all 


comprised within that one section: 

- “The Registrar, on being setisfied that the Trade 
Union has complied with all the requirements of this 
Act in regard to registration shall register the Trade 


Union.” 

The corresponaing section in English Law. 
is s. 13, sub-s. 2, Trade Unions Act of 1871, 
which provides: 

“The Registrar, upon being satisfied that the trade 
union has complied with the regulations respecting 
registry inforce under the Act shall register such 
trade union and such rules.” 

“ Under the English Act the “regulations” 
are made by the Secretary of State. An 
examination of those regulations shows 
however that they contain very little more 
ihanis contained in the Rules made’ by 
Government under s, 29, Trade Unions Act, 
+- e : : 
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If there is any difference, s. 8isif anything 
more stringent or rather more definite than 
the corresponding English provisions. I 
would seem thatihe function of the Registrar 
is merely to look and see whether on the 
face of the application whichis put before 
him the requirements of the Act have been 
complied with. It is true that subsequent to 
the Act of 1871 in England additional 
provisions came into force by virtue of 
sub-s. 20f s.2o0f the Actof 1913 which 
provides that | ; 

“The Registrar of Friendly Societies shall not 
register any combination asatrad2 union unless ia 
his opinion, having regard tothe constitution of the 
combination, the principal objects of tha combination 
are statutory objects.” 

I think the language of s. 8 isin the form 
in which we find itin order to make it quite 
clear that the Registrar has nos only to 
consider the provisions of s3. 5,6 and part 
of s. 7 or sub-s. 2 of the section, but has also 
to consider the implications of s. 2 (h) of the 
Act and, in addition, the provisions of s. 15. 
Putting all these things together it comes to 
this: that the Registrar has to satisfy himself 
that the declared objecis of the Trade 
Union or the alleged Trade Union are such 
thatthe Trede Union can be registered. 
That is only another way of saving that he 
should satisfy himself as to the} “objects,” 
and as to the destination and use of the 
general funds of tha Society. It seems to 
me-that the Registrar can do very little more 
then satisfy himself that the technical 
requirements of the Act have been complied 
with. As regards the objects hecan only 
look to the ostensible objects of the Trade 
Union. Ifhe finds that the procedure in 
connection with the application isin order 
and ifon the face of the application form 
which makes reference to the Rules of the 
Trade Unions he finds that the objects are 
apparently lawful, legitimate and inira vires 
the Trade Union, and if he further finds that 
the funds are only to be used in furtherance 
of those objects, then he has no option but 
to register the Trade Union, no matter what 
happens to it subsequently if, it, in fact, 
proceeds counter to law or seeks to carry out 
its lawful objects in an unlawful way. In 
the pres:nt case I doubt very much whether 
it was within the power of the Registrar to 
consider at all the question whether the 
applicants were really another Trade Union 
which had been proscribed and which wes 
secking the registration under a different 
name. Buteven assuming that it was cəm- 
petent for the Registrar to go into that 
matter in connection with the objects of 
the Trade Union, it seems clear that in the 
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present case he ought to have given to the 
applicants an opportunity to explain away, 
if they could, the statement which ccourred 
‘in the letter of March 22, 1935. 

I am of opinion that without prejudice to 
‘the question as to whether the right proce- 
dure has been adopted or not, this matter 
‘should go back to the Registrar: with a 
direction that he should decide the question 
as to whether this Trade Union should be 
registered or not solely upon the basis of the 
provisions of s. 8, Trade Unions Act, 1926, 
and not otherwise. 

N. Appeal allowed. 
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RANGOON HIGH GOURT 
Civil Miscellaneous Application No. 38 
of 1935 ` 
July 3, 1935 
PAGE, C.J. AND Ba U, J. 
M. C. PATATI AND ANoTABR-—-APPLICANTS 
VETSUS 
HOOSAIN GOOLAM ARIFF AND OTABRS— 
RESPONDENTS < 

Civil Procedure Code (Act V of 1908), s. 110—~ 
Scope'and meaning of— “Substantial question of law,” 
significance of. 
- Under s. 110, Civil Procedure Code, it is incum- 
pent upon the Court in a case where the appellate 
decree affirms the decree of the lower Court, to be 
satisfied, before it burdens the Judicial Committee of 
the Privy Council with the hearing of the appeal, that 
a question of law is involved in theeppeal. The 
words ‘substantial question of law’ in tne section 
import this sense. They donot involve the csn- 
struction that-they donot mean a question of law 
which the Court thought was reasonably debatable, 
but any alleged question of law, good, bad or indiffer- 
ent, which it decided against the clients would sub- 
stantially affect their rignts. Merely because Counsel 
on behalf of the applicants in an application for leave 
to appeal to His Majesty in Council asserts that a 
question oflaw arises, it doesnot follow that the 
appeal involves a substantial question of law. 


C. M. App. for the leave to appeal to His 
Majesty in Privy Council, against the judg- 
ment and decree of the High Court, dated 
March 5, 1935. ; 

Mr. N. M. Cawasyee, for the Applicants. 

Messrs. Paget and E. Hay, for the Res- 
pondents. TT 

Page, C. J.—This is an application for 
-a certificate granting leave to appeal to His 
Majesty in Council. Inasmuch as the decree 
of the Appellate Court affirmed the decree 
of the trial Court it is incumbent upon the 
applicants tosatisfy the Court thet the ap- 
peal ‘must involve some substantial ques- 
tion of law. Now, the learned Advocate 
for the applicants conceded ihat the only 
question of law involved in the appeal, which 
in other respects admittedly turned upon 
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-difference in the language used in 
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questions of fects, is whether it was ulira 
vires of the directors of the company to pur- 
chese the property in suit which wes situet- 
ed outside the town of Rangocn. That 


‘depends upon the construction of-the me- 


morandum and articles of association of the 
company. The property of the company 
consisted in pert of the shares in other com- 
panies Irom which dividends accrued, and 
in part of other property. In the memor- 
andum of association it was stated inter alia 
that the objects of the company were: 

_ *3) a o receive the dividends of the shares belong- 
ing tothe company and to invest the same in shares 
of other companies or in tne purchase of any other 
immovable property within the Town of Rangcon, 
(f) To purchase, take on lease or in exchange or 
otherwise acquire, rent, hire or employ any property 
{real or personal) or rights cr privileges which may 
seem tothe company directly or indirectly conducive 
to its cbjects or necessary or convenient for the pur- 
poses of its business, or capable of being profitably 
dealt with in connection with any of its objects, pro- 
perty and rights for the time being, or any share, 
estate or interst therein, respectively.” 


At the hearing of the appeal it was con- 
tended on behalf of the appellants that 
because in cl. 3 (c) the power of investment 
in repect of dividends is limited to immov- 
able property in Rengoon, the power of 


‘investment under cl. 3 (f) must be held to 
. be vestricted to investment in : immovable 


property within the town of Rangoon. The 
Court was of opinion that there was no sub- 
slance in such a contention; indeed, the 
the 
clauses would tend to show that it was 
intended that the power of investment in 
immovable property in cl.3 (f) should be 
unrestricted. It isnot now contended, 
however, by the learned Counsel for the 


.epplicants that cl. 3(c)end3 (f) are in any 


way dependent upon each other. The motive 


which induced the vendor of the trust io 


create the company was to prevent the 
family estate from being dissipated after his 
death. Clause 3 (c) relates to the investment of 
the dividends from the shares held by the 
compeny in other companies, and it is laid 
down that one of the objecis of the com- 
pany is thet such dividends should be 
invested in the shares of other companies or 
in the purchase of other immovable pro- 
perty within the town of Rangoon. With 
respect to cl. 3 (f) however it is specifically 
provided that one of the objects of the 
company is to purchase, take on lease, or in 
exchange or otherwise ecquire, rent, hire or 
employ any property (real cr personal) cr 
righis or privileges that the company may 
think directly or indirectly conducive to its 
objects ox necessary or convenient for the 


carte ee LEER AF ee ea, ae Rg ; , E 
38t Tn the matier of LEVYING OP covet FEB (SIND.) 16110 
purposes of its business or capabie of being had power to purchase the properiy in 
-proitebly dealt with in connection with any ques-ion, because the sole question of law 
ofits objects. Now, the learned Counsel for which it issuggesied arises is in connection 
the applicants contends that undercl. 3 (f) a with the construction of cl. 3 (f) of the 
substantial question of lew between the memorandum of association. The case upin 
parties’ arises namely, whether under. sub- appeal turned upon the merits, and was 
cl. 3 (f) the company was entitled to pur- decided .upon the facts ofthe case. I am 
‘chase real or personel property outside the of opinion that, inasmuch as the decree, from 
“town of Rengoon. In my opinion hisconten- which it is sought to appeal to His Majesty 
tion is unsustainable, merely... .. Kh in Council affirmed the decision of the 
cause learned Counsel on behalf of the ep- lower Court and no substantial question of 
Dplicants in an applicaticn for leave to appeal 
toHis Majesty in Council asserts that a ques- 
“tion of lew arises, it does not follow that the 
‘appeal involves a substantial question of 
_law. In.the judgment of the Appellate set of costs—seven gold mohurs. 

- Court it was stated thet under cl.3(f)'the Ba U, J.—I agree. 
directors plainly were entitled to acquire N. -` ’ 
‘the property in suit’ and it appears tome 
_that they were specifically empowered todo 
so by the very terms of cl.3 (f).. In my 
opinion not only does the appeal not involve 
-a substential question of law but under 
‘el. 3 (f) the power of the directors to acquire 
‘immovable property even if it is situate 
-outside the town of Rangoon is clear and 
- manifest. P Mb 
The learned ‘Counsel for the applicants fur- 
ther contended that the. words ‘substantial 
„question of law between, the parties did not 
-mean.a question of lew which the Court 
-thought wes reasonably debatable, but any 
‘alleged question of .law, good, bed or indif- 
“ferent, which it decided against his clients 
‘would substantially: affect their rights. In 


‘law is involved in the appeal, the appli- 
cation : for. a certificate granting leave to 
appeal to His Majesty in Council must be 
refused and itis dismissed with costs, one 


Leave refused. 





SIND JUDICIAL COMMISSIONER'S 
re COURT 
Civil Reference No. 27 of 1935 
: August 27, 1935 
Davis, J. O. AND Ruecaann, A. J. C. . 
In the maiier of LEVYING or COURT-FEE 
IN aN INJUNOTION SUIT ; 
- Court Fees Act (VII of 1870), s. 7 (iv)—Civil Pro- 
cedure Code (Act V of 1908), O. VII, r. LLL (b)—The 
two provisions should te reed together—Relief 
sought is to bz valued by plaintiff —Tests. 

Section 7, sub-s. (iv) of the Court Fees Act must 
be read with O. VII, r. 11 (b), Civil Procedure 
Code. The words of s. 7, sub-s. (iv). of the Act; 
when read as a whole meen that the relief sought 
is to be valued in the plaint or-memorandum of 
appeal: by the plaintiff. The test is what is the 


‘my opinion, that is not the meaning of 
-these words.as used in s. 11, Civil Procedure 
Code.. As L apprehend the meaning of that 
“seetion it is incumbent upon the Court in a 
case where the appellate decree affirms the 
‘decree of the lower Court, to be satisfied, 
“before it burdens the Judicial Committee 
of the Privy Council with the hearing of the 
appeal, that e.question of law is involved in 
‘the appeal. Ifthe Court were to accept the 
construction of these words for which the 
-applicant contends, an aggrieved party in 
the Appellate Court would be able to obtain 


‘leave: to appeal to His Majesty in 
“Council in any and every case 
‘merely - by asserting thata ~~ ques- 


‘tion of law was involved in the appeal. Jn 
‘my opinion, the contetion on behalf of 
the applicants, that a substantiel question 
‘of lew between the parties is involved in 
the present appeal upon the construction of 
‘el. 3 (f) of the memorandum cf association, 
cannot be accepted. It is unnecessary to 
„consider whether under.the articles of as- 
sociation or in eny other way the directors 


value cf the relief granted which:is sought to be 
got rid of? Shivandas Kotwmal v. Hariram (1), 
Nadir Khan v. Cox and Kings Shipping Agency, Lid. 
(3) and Narayanginj Central Co-operative Sale and 
Supply Society, Ltd. v. Mafijuddin Ahmad (5), relied 
on, 


_ Mr. Partabrat D. Punwant, for the Gov- 
ernment Pleader. 
‘Mr. Pahlajsing B. Advani, Amicus 
Curiae. l i 
Judgment.—Owing to difference of 
opinion as to the manner in which suits 
falling under s.7, sub-s. (iv), cls. (c) end 
(d), Court Fees Act, should. be valued, 
an opinion in this matter was recorded 
by the learned Additional Judicial Commis- 
sioner Mr. Rupshand which appears to mê 
to be correct. Section 7, sub-s. (iv) of the 
Act must be read with O. VU, 1. 11 (b); 
‘Civil Procedure Code. The words ofs. 7, 
sub-s. (iv) ofthe Act, when read as a whole 
appear to be capable of e, simple and clear 
construction, and that is that the -relief 
sought is to be valued in the plaint or 
memorandum of appeal by the plaintiff, 
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The words are : 
“In all suchsuits the plaintiff shall state 

amount at which he values the relief sought;” 

and in Shivandas Kotumal v, Hariram (1), 

at p.338* the test laid down is. What is 

the” value. of the relief granted which is 


the 


sought .to be gotrid of? See S. A. No. 20, 


of 1926 Mithomal v. Bashomal (2). Again In 
Nadir Khan v. Cox & ` King’s Shipping 
Agency, Lid. (3) at p. 18f the test is given 
in.similar words : 
must mean the value of the plaintif. A 
reference in the papers under discussion 
is made to the Calcutta case of Raj Krish- 
na Dey v. Bipin Behari (4), but there is 
a later Calcutta ruling in Narayanganj 
Central Co-uperaiive Sale and Supply So- 


ciety, Ltd. v. Mafijuddin Ahmed (5) which | 


.makes it clear that wnile the plaintiff is 


entitled to put his value upon the suit 
that value must not be illegal, palpably 
absurd, manifestly illogical or arithmeti- 


caly wrong. ‘This is merely another way 
of interpreting the provisions of O. VU, 
r. li (b), ‘Civil Procedure Code, which pro- 
vides that when the relief claimed is un- 
der-valued, and the. plaintiff on being re- 
quired by the Court to correct the valua- 
tion, does not do so, the plaint shall be 
rejected. The Suits Valuation Act (VHI of 
1837) does not affect the case as no rules 
have been framed in respect of the suits 
of the class with which we are now deal- 
ing. Under the recent amendment of the 
Court Fees Act by the Bombay Legislature, 
Act II of 1932, the minimum fee of Rs. 5is 


. prescribed- for suits falling under s. 7, 


t 


sub-s. (iv), Court Fees Act. 
‘direction’ must, tuerefore, 


Toet statutory. 

be followed and’ 
the couri-fee leviable in the case now re- 
ferred to us appears tóus to be Rs. 5. 


Ñ. Reference answered. 


(1) 2 SL R 335; 117 Ind. Cas. 251; A I R 1933 Sind 
322; 6 RS 135. 


(2) 116 Ind,-Gas. 110; AT R 1929 Sind 161. 


(3) 25 S L Rel5; 130 Ind, Cas. 445; A I R1931 Sind - 
5 


15. : a . 
__(4) 40 .O7 245; 17. nd. Cas. 162; 160 L.J 194; 17 O Ž dete: . 
N 591, 7 NE, “daughter, Nawab Abid Jehan Begam plaint- 


WN on es , 
(5) 61 O. 796;149 “lad, Qas. 3; A Tk 1934. Qal 
418; 59 C L J 233+ 38: C W N 589; 6-R C 533 (PB), 
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OUDH CHIEF COURT 
First Civil Appeal No. 40 of 1934 
February 3, 1936 
Srivastava AND NANAVUTTY, JJ. | 
Nawab Mirza MUHAMMAD SADIQ ALI 
KHAN—DegrenDANT—APPELLANT 
VETSUS : 
AND OTHE&S—DEFENDANTS 
AND OTAERS—P LAINTIFFS— RESPONDENTS 
Mortgage—Suit on—Some heirs of deceased mort- 
gagee bringing swit—Other heirs impleaded as defen- 
dants—Subsequent compromise between all heirs— 
Court, if precluded from going through question of - 
entire mortgage and determine accounts between 
mortgagor, on one side and all representatives of 


mortgagee, onthe other. ; 
In a mortgage suit all questions of account between 


the mortgagor and the mortgagee must be gone into 
and decided in that suit. Where as no suit for 
partial enforcement of the mortgage can lie, some of 
the representatives of the deceased mortgagee bring a 
suit claiming the entire money due on the mortgage 
by sale of the mortgaged property and implead the 
other heirs of the mortgagee as defendants, even 
after a compromise had been arrived at between the 
plaintifisand such defendants it is the duty of the 
Court to go into the question of the entire mortgage 
and to determine once for all the accounts between 
the mortgagors on the one side and all the represen- 
tatives of the mortgagee ou the other. Mahabir 
Pershad Singh v. Macnaghton (1), Satyabadi Bekara 
v, Harobeti (2) and Ameenammal v. Meenetshi (3), 


relied on. 


F. ©. A. against an order of the Subordi- 
nate Judge, Sitapur, dated December 12, 
1933. 

Messrs. Akhtar Husain and Durga Dayal, 
for the Appellant. 

Mr. Muhammad Ayub, for the Respon- 
dents. 

Judgmenit.—This is an appeal by one of 
the defendants against the decree dated 
December 12, 1933, of the learned Subordi- 
nate Judge of Sitapur. 

The facts of tue. case which has given rise 
to this appeal are that on April 15, 1916, one 
Imran Anmad executed a deed of simple 
mortgage for Rs. 17,000 in favour of Nawab 
Baqar Ali Khan of Sheeshmalal, Lucknow. 
The mortgagee died on January 17,1921, 
leaving as his heirs two widows, Nawab 
Fakor Jehan Begam, plaintiff No. l, and 
Shari Jenan Begam defendant No. 6, one 


iff No.3, end four sons, Nawab Taqi Ali 
Khan, plaintif No. 2, Nawab Sadiq Ali 
Khan, defendant No. 4, Nawab Kazim Alj 
Khan, defendant No.5, and one Nagi Ali 
Khan. Nagi Ali Khau is also dead and is 
represented by defendants Nos. 7 and 8. 
imran Ahmad,the mortgagor,died about 1928 
leaving defendants Nos. 1 to3 as his legal 
representatives. After the death of Nawab 
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Bagar Ali Khan disputes arose amongst his 
heirs and a partition’ suit was instituted in 


which Nawab Sadiq Ali Khan defendant. 
No. 4 laid claim tothe entire “property left ` 
by Nawab Baqar Ali Khan. as the éldest son- 


of his father on the basis of a- family. custom. 


Jt was eventually held in this litigation that. 
succession to the non-taluqdaii ` property. of- 
Khan‘ was governed” by: 


Nawab Bagar Ali 
the Muhammsdan Law, On April 20,.1933, 
the plaintiff instituted thé present’ suit 
Claiming a decree for Rg 
pal and interest on the basis of the 
mortgage dated April 25, 1916, and prayed 
that in case of the moitgagor’s failure to pay 
this amount,it may be realised by sale of the 
mortgaged property. The other heirs and 
legal representatives of N awah Baqar Ali 
‘Khan who did not join in the suit were 
impleaded as defendants Nes. 4 to8& The 
plaint in this suit gave the mortgagor credit 
for Rs. 4,092-8-0 which had been paid to 
Nawab Baqar Ali Khan in his life-time. On 
August 4, 1933, a compromise was arrived 
at between the plaintiffs on the one hand 
and defendants Nos. 1 to3 on the other, and 
no contest remained between these parties 
after the filing of this compromise. Defend- 
ants Nos. 5, 6, 7 and 8 were glsa paid their 
share of the mortgage-money and they tiled 
the receipts Exs. A-14 and A-13 in full dis- 
charge of all their claims on the basis of the 
morigage in suit. Thus the only contest 
which remained was between defendanis 
Nos. 1 to 3 and defendant No. 4. As 
between them the learned Subordinate 
Judge found that Nawab Baqar Ali Khan 
had received a sum of Rs. 411-8-0in addition 
to the sum of Rs. 4,092-8-0 for which credit 
had been given in the plaint. He further 
found lhat after the death of N awah Begar 
Ali Khan a sum of Rs. 8,350 hed been paid 
by the mortgagor to defendant No. 4 on 
account of the mortgage in suit. As regards 
- the share of defendant No. 4, it was held 
‘that he was entitled Only to a 7-36th 

share, that is Rs. 3,740-11-0 and that he had, 
therefore, received Rs. 4.,060-15-8 in excess 
of his share. He accordingly passed a 
decree for this amount together with future 
interest at 6 per cent. per annum from the 
date of the decree till realisation in fayour 
a defendants Nos. 1 to 3 ageinst defendant 
No. 4. 

The learned Counsel for defendant No. 4, 
appellant, has in the first Place questioned 
the correctness of the lower Court's finding 
about the alleged payment of Rs. 411-8-() to 
Nawab Baqar Ali Khan. We are clearly of 
opinion that the finding of the lower Court 
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is correct and must be upheld. Exhibit A-1 
is the receipt dated June _20,-1919, executed 
‘by Ahmad Ali Khan. who was the mukhiar 
of Nawab Baqar-Ali Khan, as well as of his 
wife Nawab Fakhr Jehan Begam fora sum 


‘Of Rs. 950. It is stated in’ the- receipt, that 


the amount-had been realised on account of 


interest on the mortgage in suit as well as 


the interest on another deed. which ‘stood in 


. favour of Nawab Fakhi J. ehan Begam. ‘As 


the receipt did not specify the portion of the 
money reslised in respect. of the interest on 
each of the aforesaid two deeds, the “learned 
Subordinate Judge has divided ` it. propor- 
tionately. In the absence of-any evidence 
showing the portion which was intended to 
be paidin respect of each of the two deeds 
we think the lower Court was right in 
dividing it in proportion to their amount. 
We have, therefore, no hesitation in uphold- 
ing the finding of the lower Court on this 
oint., 
4 The next and the main contention urged 
in the appeal isthat es soon as the com- 
promise had been arrived at between the 
plaintiffs and defendants Nos. 1 to 3 the 
sult should be deemed to have come 10 an 
end and no decree for the surplus payment 
could be passed in favour of defendants 
Nos. 1 to 3 against defendant No. 4. If the 
suit had not been one based on a mortgage 
the contention would have had considerable 
force. The argument in our opinion ignores 
the true character and scope of a mortgage 
suit. Itis well settled that in a mortgage 
sult all questions of account between the 
morigagor end the mortgagee must be gone 
info and decided in that suit. The learned 
Counsel for the appellant hss been con- 
stizined to admit that separate suits could 
not be brought by the several heirs of the 
mortgegee lo enforce the mortgage. It was, 
therefore, necessary that the whole question 
of accounts relating to tie mortgage should 
be gone into inthis suit. In Mahabir Prasad 
Singh v. Macnaghton L. R. 16 I. A. 107 (1) 
it wes held by their Lordships of the 
Judicial Committee that in a suit brought 
by tLe mortgagee for sale,’ the’ morigagors 
were entitied to have a genéral account 
taken as between themselves.and the mort- 
sagêe and to- insist that the rights of the 
parties be decided on the basis of the result 
of such account. Jt was urter held that 
they were debarved from élaiming to go into 
such account in. a subsequent “suit. In 
Satyabadi Behara y. Harabati, L L. R.34 | 


(I) 161 A 107; 16 Ù 682; 5 Sar. 345; 13 Ind. Jur, 133 
(PU). ae - 2 
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Calcutta High Court expressed: themselves, 


to the same.etfect.” .Tiney-observed that, the ~ the-assumption of his representing the entire 


mortgagee intereste Order XXXIV, r. 9 of 


provisions Of thé Transfer òf Property Act 
plainly indicate” that- in a redemption’ suit, 
“the whole of the accotnts between the mort- 
gagor and .the -morgagee must bes, taken, 


These-remarks. -are ;equally .applicable to a- 


suit-tor sale. In Ammenammal_v, Meenak- 
sht, -60 Inds Cas.-226 (3) their Lordships of. 
the Madras High -Court. observéd as follows: 
~The ‘ca 
Machaghton; 16 1.7A., 107, (1), Vinayak v: Dattatraya, 
TL: Ro 26 -Bombay,.: 661 (1); -Rukhmini Bai v. 
Venkatesh: L-I. R. 31 Bombay, 527 (5) Satyabadi 
Behara vHarabati, 1. L.-R. 34 Calcutta, 223 (2) 
clearly establish; in my opinon, that where a transac- 
tion of mortgage nas become fully ripened so that 
the rights and liabilities of the parties can be dealt 
with by the Court before which the suit is brought 
in respect of that transaction, whether the suit is for 
foreclosure by .thé mortgagee or for sale by the 
mortgagee, or, in the alternative, for foreclosure or 
sale by the mortgagee or for 1edemption by the mort- 
gagor, all questions (including even claims for rent 
due on transactions inseparably connected with the 
mortgage) relating to the taking of accounts between 
the mortgagor and the mortgagee ought. to be 
decided in one and thesame andin the very first 
suit, and no second suit can be brought by either 
party for any claim arising out of that same transac- 
tion of mortgage.” 
It is not necessary to multiply authorities 
for this proposition. It should also be noted 
that as no sult for partial enforcement of the 
mortgage could lie, therefore, tne plaintiffs 
had brought the suit claiming the entire 
money due on tue mortgage by sale of the 
mortgaged property and impleading tne 
Other heirs of the morigagor as defendants. 
In the circumsiances even afier a com- 
promise had been arrived at between the 
plaintitis and dezendants Nos. 1] to3it was 
vhe duty of the Court to go into the question 
of the- entire mortgage and to determine 
once fur all the accounts between the moru- 
 gagors on tne one side and all tne repre- 
sentatives of tue mortgagee on tLe otner. 
Tt is not denied tuat a sum of Rs. 8,350 has 
been paid by the mortgagors to defendant 
No. 4 on account of the mortgage in sut. 
It is further admitted inet this peyment was 
made to him as he had beencluiming to be 
the sole nei of nis faluer by virtue ot the 
custom Of single ueir succession. As it has 
been finally held that ail tue ues ot Nawab 
Badar All Kuan were enutied vo tueir legal 
suares in tue morigagée rights in the deed 
in suit, therefore, we are ot opinion Wat, in 
the circumstances of tuis--case, the detend- 
ants Nos. 1 t083 were entitled botu in law 

(2) 34 Ü 223; 5 0 LJ 192. 

(3) 60 Ind. Cas. zz6. 

(4) 26 B 661;-4 Bum. LR 492.. 

(5) 31 B 527; 9 Bom. L R 958. 


, ay CHINAYA v: U KHAY RANG.) 
Calcutta, 223 (2) also-their Lordships of the 
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and,in equity to a. decree for the surplus 
amount paid by them to. defendant No. 4 on 


-the Civil Procedure-Code prescribes that if 


“onthe taking of accountsin‘ a redemption 


Suit.it-is'found that the morigagee defend- 
‘ent has been overpaid, the Cours shall pass 
.adecree directing him bo pay to the plaint- 


“iff “mortgagor the amount which may be 
: fotind- die to him. We think that in view 


of the special character of a mortgage-suit 
the fact of the mortg.gors and the defend- 
ant-appellant being arrayed on the same 
side as defendants is a matter of no conse- 
quence and that the equitable principle 
embodied in O. XXXIV, r. 9, Civil Procedure 
Code, should apply to the present case also. 

For the above reasons we uphold the 
decision of the lower Court and dismiss the 
appeal with costs. 

The cross-objections are not pressed. 
They are also dismissed with costs. 

D. Appeal dismissed. 


RANGOON HIGH COURT 
First Civil Appeal No. 37 of 1935 
August 13, 1939 
Pacs, C. J. AND Mya Bu, J. 

U CHINA YA—AppgLLANT 
VETSUS 
U KHAY-—RESPONDENT 

Evidence Act (I of 1872), s. 32 (3)—Statement by 
deceased not against proprietary or pecuniary in- 
terest—Evidence to prove such statement—Admisst- 
bility—Appellate Court should have special regard 
to opinion of Judge who saw witnesses—vidence. 

The evidence of witnesses tendered for the pur- 
pose of proving certein statements by deceased 
person would not be admissible under s. 32, Evi- 
dence Act, where such statements are not against 
the pecuniary or proprietary interest of the deceas- 
ed. Doe v. Hobson (1), applied. | l 

Where there is a direct conflict of evidence, the 
opinion of the Judge, who saw the witnesses, heard 
them and noticed their demeanour should be given 
special regard, If the Court of Appeal cannot be 
satisfied that the Judge with those privileges was 
plainly wrong, then it is its duty to defer to his 
judgment. Powell and Wife and Streatham Manor 
Nursing Home (2) and Clarke v. Edinburgh Tramways 
Co. (3), following. — 

‘CG. A. against a decree of this 
Court, in C. R. Suit No. 362 of 1934, dated 
February 13, 1935. ; 

Mr. Lze C Robertson, for the Appellant. 

Mr. Po Aye, for tne Respondent. 

Page, C.J.—This case turns entirely 
upon tne credibility of the witnesses who 
were called on the one side and on tne 
‘other. If the plaintiff and his witnesses 
were to be believed, there is no doubt tnat 
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the decision at which the learned trial Judge 
arrived was correct. The sole issue in the 
case was whether certain jewellery, valued 
at one time at Rs. 8,000, had been sold for 
Rs. 4,000 to the plaintiff or had been pleadg- 
ed with him for a loan ofa like amount. 
The onus was on the plaintiff of proving 
that the jewellery was pledged with him. 
Mr. Robertson, on behalf of the defendant, 
has contended that the evidence of the 
plaintiff and his witnesses ought not to be 
believed because the probabilities of the 
case are against the plaintiffs story. He 
pointed out that the plaintiff was a money- 
lender and that no record of any sort was 
produced in support of his case, no entry 
in his books—for he kept none—no memor- 
anda of the payment of interest on two 
occasions, and no promissory note by way 
of collateral security executed in his favour. 
On the other hand, the defendant stated 
that his wife Ma Habi had gone to Rangoon 
to sellher jewellery in order to repay a loan 
which they had taken from a Chettyar in 
Bassein, and that she came back with the 
money which was the proceeds of the sale 
of the jewellery to the plaintiff. The evi- 
dence of witnesses tendered for the purpose 
of proving certain statements by Ma Habi 
to the effect that she had sold the jewellery 
in Rangoon was disallowed by the learned 
trial Judge, upon the ground that such 
statements by Ma Habi would not be admis- 
sible under s. 32, Evidence Act, as state- 
ments the pecuniary or proprietary interest 
of Ma Habi. In my opinion such evidence 
was rightly rejected, In Doe v. Robson (1) 
Bayley, J., observed : 


“Tt has long been an established principle of evi- 
dence, that if a party, who has knowledge of the fact, 
makes an entry of it, whereby he charges himself, or 
discharges another upon whom he would otherwise 
have a claim, such entry is admissible in evidence 
of the fact, because it is against his own interest.” 


The same principle would apply toa 
statement made to a witness who is cited to 
prove the statement under s. 32 (3), Evi- 
dence Act. At the hearing in the course 
of his argument the learned Advocate for 
the appellant withdrew his objection that 
evidence of these statements was wrongly 
disallowed. The defendant, therefore, had to 
rely solely upon his own testimony which was 
to the effect that the transaction was carried 
out by his wife, Ma Habi, and that he him- 
self, knew nothing about it as he did not 
goto Rangoon. Thus, as between the two 
parties, there was a direct conflict in evi- 
dence. Now, this Court is not a trial Court, 


and in Powell and Wife and Streatham 
(1) (1812) 15 East 32; 13 R R 361. 
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M anor Nursing Home (2) the duty of a Court 
of Appeal where there is a conflict of oral 
evidence and the issue in the case depends 
upon the credibility of the witnesses is 


re-stated. At p. 249* Viscount Sankey, L. 
C., observed : 

“What then should be the ettitude of the Court of 
Appeal towerdsthe judgment arrived at in the Court 
below under such circumstances asthe present? It 
is perfectly true that an appeal is by way of re-hear- 
ing, but it must not be forgotten that the Court of 
appeal does not re-hear the witnesses, It only reads 
the evidence and re-hears the Counsel. Neither is it 
a re-seeing Court There the onus is upon the 
appellant to satisfy the Court that his appeal should 
be allowed. There have beena very large number 
of ceses in which the law on this subject has been 
canvassed and laid down, Tinere is a difference het- 
ween the manner in which the Court of Appeal deals 
with a judgment after a trial before’ a Judge alone 
and a verdict after ine trial before. a judge and 
jury. Onan appeal against ajudgment of a Judge 
sitting alone, the Court of Appeal will not set aside 
the judgment unless the appellent satisfies the Court 
that the Judge was wrong and that his decision ought 
to have been the other way. Where there has been 
a conflict of evidence the Court of Appeal will have 
special regard to the fact that the Judge saw the 
witnesses; See Clarke v. Edinburgh Tramways Co., 
(3), per Lord Shaw where he says: 

“When a Judge hears and sees witnesses and makes 
a conclusion or inference with regard to what is the 
weight on balance of their evidence, that judgment 
is entitled to great respect, and that quite irrespective 
of whether the Judge makes any observation with 
regard to eredibility or not, I can of course quite 
understand a Court of Appeal that says that it will 
nut interfere in case in which the Judge has an- 
nounced as part of his judgment that he believes one 
set of witnesses, having seen them and heard them, 
and does not believe another. But that is not the 
ordinary case of a cause in a Court of Justice. In 
Courts of Justice in the ordinary case things are much 
more evenly divided ; witnesses without any conscious 
bias towards a conclusion may have in their de- 
meanour, in their manner, in their hesitation, in the 
nuance of their expression, in even the turns of the 
eyelid, left an impression upon the man who saw and 
heard them which can never be reproduced in the 
printed page. Whet in such circumstances, thus 
psychologically put, is the duty ofan Appellate Vourt ? 
In my opinion, the duty of an Appellate Court in 
those circumstances is for each Judge of it to put to 
himself, as I now do in this case, the question. Am 
I—who sit here without those advantages, sometimes 
broad and sumetimes subtle, which are the privlege of 
the Judge who heard end tried the case—in a posi- 
tion, not having those privileges, to come toa clear 
conclusion that the Judge who hed them was plainly 
wrong ? If Icannot be satisfied in my own mind that 
the Judge with those privileges was plainly wrong, 
then it appears to me to be my duty to deter to his 
judgment.” 


Now, in my opinion, those principles ougiit 
to be applied at the hearing of appeals 
from decrees or orders passed by learned 
Judges sitting on the Original Side ot the 
Court. In ihe present case there 

(2) (1935) A U 243. 

_(3) (1919) 8 O (H. L.) 35; 56 Se L R 303. 

*Page of (1985) A. C.—[Hd. }. ; 
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abundant evidence in support of the plain- 
tiff’s case, some of the plaintiffs witnesses 
being. relatives of the defendant or of his 
wife. If their evidence was accepted there 
is an end of the matter. Mr. Robertson has 
properiy drawn attention to certain ex- 
traneous matters which tend to throw doubt 
upon the probability of the plaintiff's case 
being correct, but those matters were in the 
mind of the learned Judge who tried the 
case, and after weighing the testimony of 
the witnesses called on the one side and 
on the other and considering the case in all 
its bearings he came to the conclusion that 
the plaintiff's witnesses ought to be believ- 
ed. Lam not prepared, sitting in a Court 
of Appeal,.to say. that the conclusion which 
he reached:.'was-wrong or to interfere with 
the decree thatzhe passed. 

For these réasons, in my opinion, the 
appeal fails and must be dismissed with 
costs. 

Mya Bu, J.—I agree. 

N. Appeal dismissed. 





OUDH CHIEF COURT 
Civil Application No. 31 of 1935 
February 13, 1936 
SRIVASTAVA AND NANAVUTTY, JJ. 
C. P. CLARK E-—Dgrenpant—A PPLIOANT 
i versus 
AGHA AZIZ KHAN—PLAINTIFF 
AND ANOTAER—DEFENDANT—O PPOSsITH 


Party 

Provincial Small Cause Courts Act (IX of 1887), 
s.25—-Interference in revision — When proper—Held 
on facts that though the question involved was one 
of law, interference would perpetrate injustice. 

The Court should not ordinarily exercise its dis- 
cretionary powers in revision under s. 25 of the 
Provincial Small. Cause Courts Act, if no injustic 
has been done. The question whether interference 
should be made ornot under this section must 
depend upon the facts and circumstances of each 
- Case, 

‘[Oase-law referred to.] . 

Held, shat it was no doabt true that the question 
raised on behalf of the applicant was one of law being 
one of limitationjand the Court was not precluded from 
interfering with the lower Oourt’s decision on that 
ground but after careful consideration of the facts 
and circumstances of the case, far from furthering 
any. ends of justice the Court would be perpetrating an 
aus in interfering with the decree of the lower 

ourt. . 


~C. App. against the judgment and decree 
of the Judge, Small Cause Court, Lucknow, 
dated March 2, 1935. 

Mr. D. N. Bhatiacharji, for the Appli- 
cant. 

Mr. S. N. Roy, for the Opposite Party. 
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Judgment.—This is an application by 
the defendant for -revision of the decree of 
the learned Judge of the Court of Smal] 
Causes of Lucknow. i 

The facts of the case are that the plaint- 
iffSs sued the defendant for recovery of 
Rs. 666-2-0 on the basis of a promissory note 
dated December 2, 1929, alleged to have 
been executed’ by the defendant in the 
plaintifis' favour. In order to save limita- 
tion for the claim, they relied on an endorse- 
ment dated November 12, 1932, of a pay- 
ment of’Rs. 15 made at the back of the 
promissory note and purporting to bear the 
signature of the defendant. The defendant 
denied the genuineness of the promissory 
note as well as that of the endorsement. 
The trial Judge has found against the 
defendant on both these points. He further 
found thatthe endorsement at the back of 
the promissory note was in the hand-writing 
of the defendant and had been signed by 
him and was sufficient to save limitation for 
the claim. 

The main contention urged on behalf of 
the applicant is that the lower Court ‘has 
taken a wrong viewol law in holding that 
limitation was saved by the endorsement 
in question. The learned Oounsel for the 
plaintiffs oppusite party, while supporting 
the finding of the lower Court on the question 
of limitation, has further contended that 
even if the decision of the lower Court 
about the suit being within time were open 
to question, yet no interference should be 
made with the decree of the lower Court in 
revision, 98 the decree is eminently just. 
Having examined the record of the case, we 
feel that the defence was a dishonest one. 
Toe defendant started by denying the 
promissory note and the receipt. He said 
thatthe signatures on both of them were 
“certainly not mine.” He also stated that 
he had “tno recollection of borrowing from 
any of the plaintiffs”. Later on he admitted 
that he could not definitely say that the 
signatures on the promissory note and the 
receipt were not his. The lower Court has 
entirely disbelieved his defence and held that 
he did borrow the money from the plaintiffs. 
In Muhammad Bakar v. Bahal Singh 13 
Allahagad 277 (1) it was held by a Full 
Bench of the Allahabad Hign Court that the 
revisional powers given by s. 25 of the 
Provincial Small Cause Courts Act are only 
exerciseable where it appears that some 
substantial injustice to a party to the litiga- 
tion has directly resulted from a material 
misapplication or misapprehension of law 

(1) 13 A 277; A W N 1891, 80, 
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or from a material error in procedure. It 
was followed by a Single Judge ofthe late 
Court of the Judicial Commissioner in 
Raghuraj Singh v. Sahib Din, 15 O. O., page 
319 (2) and it was held that the powers con- 
ferred by s. 25 of the Small “Cause Courts 
Act are purely discretionary and are not to 
be exercised unless it appears that some 
substantial injustice has resulted from the 
decree of the Court of Small Causes. It 
may be pointed out that in this case also, it 
was alleged that the Small Cause Court had 
committed an errorin deciding the question 
of limitation, but the Court being of opinion 
that no substantial injustice had resulted 
from it, dismissed the application. The 
same principle has been reiterated in a 
number of decisions of this Court in 
Muhammad Saadat Ali Khan v. Kuar Lal 
A. I. R. 1926 Oudh, 519 (3), Thakur Nirbhai 
Singh v. Hanoman Singh, A. I. R. 1927 Oudh 
627 (4), Haideryar Khan v. Raghunath 
Prasad, A. I. R. 1927 Oudh 569 (5) Lachmi 
Narain v. Putti Lal, A. I. R.1930 Ouah 420 
(6) and Sheomangal Prasad v. Durga Sahai 
Shukul, A. I. R. 1983 Oudh 346 (7). Thus 
the principle is well established that the 
Court should not ordinarily exercise its dis- 
cretionary powers in revision under s. 25 of 
the Small Cause Courts Act, if no injustice 
has been done. The question whether 
interference should be made or not under 
this section must depend upon the facts and 
circumstances of each case. Itis no doubt 
true that the question raised on behalf of 
the applicant is one of law and the Court is 
not precluded from interfering with the 
lower Court's decision on thet ground but 
having given our careful consideration to 
the facts and circumstances of the case, we 
are satisfied that, far from furthering any 
ends of justice, we would perpetrate an 
injustice in interfering with the decree of 
the lower Court in the present case. 

We accordingly dismiss the application 
with costs. 

D. Application dismissed. 

9) 15 O © 319; 17 Ind. Cas. 470. 


3) A I R 1926 Oudh 519; 93 Ind. Cas. 912: 3 O W 
N 228; 13 OL J 641. 

P AIR 1927 Oudh 627; 105 Ind. Oas. 845. 

5) A I R 1927 Oudh 569; 103 Ind. Cas. 886; 1 Luck. 
Oas. 263. 4 
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LAHORE HIGH COURT 
Civil Appeal No. 6 of 1933 
December 18, 1934 
Appison AND DIN MOHAMMAD, JJ. ` 
Musammat KALSUM BEGUM— 
PLAINTIFF-~APPELLANT 
VETSUS 
MOHAMMAD ISMAIL AND OTHERS 
— DEFENDANTS- RESPONDENTS 

Minor—Representation — Partition suit — Minor 
sister, if can be represented by step-brother—Civil 
Procedure Code (Act V of 1908), O. XXXII, r. 4— 
Transfer of Property Act (IV of 1882), s. 41-——-Minor 
son's property transferred by father—Benefit of s. 41, 
af avarlable to transferee. Wi 

The interest of every litigant in a partition suit 
ig mutually exclusive and comes, so to say, into 
direct conflict with that of the other. In such 
suits, therefore, it cannot be presumed as a matter 
of, course that a minor sister can safely and pro- 
perly be represented by an adult brother. The 
interest of one is clearly adverse to that of the other 
and as such one is legally disqualified to act as 
the next friend of the other. This remerk applies 
with greater force to a case where the adult brother 
happens to te the step-brother of his sister. 

Minors who have an interest in the property 
cannot by reason of the disability of infancy give 
their consent, ana the adult members of a joint 
family, including the father of a minor member, 
are not competent to give on behalf of the minor 
express cr implied consent to a transferee of pro- 
perty of the joint family, being the ostensible owner 
of it, so as to enable a purchaser from him to claim 
the protection of s, 41, Transfer of Property Act, 
1882. Shankar v. Daooji Misir (8), followed. 

C.A. from an order of the Sub-Judge, 
First Cless, Delhi, dated June 1, 1932. 

Mr. Ghulam Mohy-ud-din, for the Appel- 
lant. i a l 

Messrs. Barkat Ali and Bashir Ahmad, 
for the Respondents. 

Din Mohammad, J.—Master Kalloo 
owned some immovable property at Kasauli 
and in Delhi. He had married two wives. By 
one who hid pre-deceased him, he had two 
sons, Mohammad Ismail and Abdul Rahim, 
and by the other, named Musammat Bashiran, 
he had two deughters Musammat Kalsum 
Begum and Musammai Khurshid alias 
Bibi. He died in 1918, leaving him surviving 
his widow and four children named above 
who were all his heirs under Muhammadan 
Law. Musammat Bashiran also died in 1921. 
On January 6, 1923, Abdul Rahim insti- 
tuted a suit in the Court of the Senior Sub- 
ordinate Judge, Delhi, for partition of the 
property left by Master Kalloo. In this 
suit Mohtmmad Ismzil alone was impleaded 
as defendant, and the two girls, who were 
admittedly minors then, were arrayed as 
plaintiffs,. but Abdul Rahim himself was 
shown es their next friend. No reference 
was made ito Musammat Bashiran in the 
plaint and_the wh |- property was sought 
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to be partitioned among the daughters snd 
sons of Kallco accordiug to their shares 
under Muhammadan Law. On February 12, 
an application was made by Abdul Rahim 
that there was no dispute between the par- 
ties, that the two girls were minors and 
that he may be allowed to refer the case 
to arbitration on their behalf also. On the 
same day the Subordinate Judge granted 
the necessary permission. It appears that 
one Sharafu-ud-din was appointed the sole 
arbitrator in the case and he made his 
award on March 20, 1923. He allotted ge- 
parate shares to the two brothers of the 
face value of Rs. 14,000 each and assigned 
a house in Delhi jointly to the girls and 
mentioned its face. value also to be 
Rs. 10,000. On the same day, the award 
was produced in Court, the statements of 
Abdul Rahim and Mohammad Ismail were 
recorded and a decree for partition was pas- 
sed in accordance with the award. 

On April 11, 1924, both Abdul Rahim and 
Mohammad Ismail sold the property that 
had fallen to their share at Kasauli in fav- 
our of Nabi Baksh; the former for Rs. 15,500 
and the latter for Rs. 18,000 respectively. 
To Abdul Rahim, however, there was still 
left one house of the face value of Rs. 3,500 
situate in the same locality as the house 
allotted tothe girls. It may be mentioned 
here that one Mohammad Yasin started 
some litigation in connection with the house 
that was allotted to the girls and brought 
the case on appeal to this Court. In the 
meantime Musammat Khurshid also died 
leaving behind her husband Mohammad 
Ramzan. 

On Jime 24, 1931, Musammat Kalsum 
Begam instituted the present suit implead- 
ing all the necessary parties including Mo- 
hammad Ramzan and the vendee Nabi 
Bakhsh and claimed 30-96ths share of her 
father’s property on the ground that since 
her father’s death, she had added to her 
original share of 14-9sths, the additional 
16-96ths on account of her mother’s and 
sister’s death. When this suit was pending, 
notice of Muhammad Yasin’s case in this 
Court was seived upon her which put her 
on her guard and on enquiry she came to 
know about the previous litigation and 
amended her plaint with the permission of 
th: Court. She then alleged that she was 
auiunor at the time of the previous suit 
and was consequently not bound by the 
decree for partition, as she was not pro- 
perly” represented in that case. Various 
pleas were- raised by the defendants in 
answer to the plaintiffs’ claim, but the 
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share as demanded by her was not dis- 
puted. The Senior Subordinate Judge 
dismissed her suit mainly on the ground 
that she was bound by the previous decree. 
Dissatisfied with this decision, she has ap- 
pealed. We may say at once that the 
only crucial point in this case is whether 
or not the plaintiff is bound by the previ- 
ous decree of March 20, 1923. Ifshe is so 
bound, sheis at once out of Court, but if 
not, then no law can stand between her 
end the relief she claims. 

It is common ground that both she and 
her sister were minors in 1923 and in order 
to bind them therefore with what took 
place in Couris at that time, it must be 
shown that all those formalities were duly 
observed which law has laid down for the 
protection of minors. Now, r. 4, O. XXXII, 
Oivil Procedure Code, provides for minor 
plaintiffs and enacts that any person who 
is of sound mind and has attained majo- 
rity may act as next friend of a minor pro- 
vided that his interest is not adverse to 
that of the minor and thathe is nota de- 
fendant in the case. Let vs now apply this 
test to her-case and see whether she was 
properly represented before the Court in 
1923. The suit then was a partition suit 
in which, as is known, a decree can also 
be made in favour of every member of the 
family whois onthe record irrespective of 
the fact whether he is arrayed as plaintiff 
or defendant. Besides, the interest of every 
litigant ina partition suit is mutually ex- 
clusive and comes, soto say, into direct 
conflict with that ofthe other. In such 
svits therefore it cannot be presumed as a 
matter of course that a minor sister can 
safely and properly be represented by an 
adult brother. The interest of one is 
clearly adverse to that of the other, and as 
such, one is legally disqualitied to act as 
the next friend of the other. This remark 
applies with greater force to this case as 
here the adult brother happened to be the 
step-brother of his sister, and tue way in 
which the two brothers have conducted 
themselyes in that litigation leaves no 
manner of doubt whatever that they were 
harbouring a design to rob these father- 
less and motheriess minors of as much of 
their patrimony as they possibly could. 
As pointed out above, not even a remote 
reference was made tothe minor's mother, 
in the plaintand by this omission alonef 
they succeeded in slicing of 12/96ths of 
the minor’s properiy and adding it to 
their own quota. Again by arraying\\the 
minors as plaintiffs and showing himself 
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astheir next friend Abdul Rahim mace 
it impossible for any process of Court to 
be served upon them personally and this was 
all the more inexcusable, as the respon- 
dents themselves have addmitted before 
us that Musammat Kalsum Begum at least 
was just on the verge of her majority 
and waseven married about a year after- 
wards. Abdul Rahim, as subsequent even 10 
have disclosed, was not anxious to keep the 
minors’ share joint with his own and 
there is no valid reason why in these cir- 
cumstances he did not alone figure as 
plaintiff and implead the minors as defend- 
ants. ‘Further the brothers, if honest, 
could easily have delayed this suit by one 
year and let the plaintiff attain her majo- 
rity or secure the protection of her husband. 
They hurried through everything as other- 
wise their schemes would have been 
shattered. They even managed to dispose 
of the property that fell to their share 
with hot haste and thus shoved their 
burden to some other shoulders. 

The very division, which was proposed 
by the arbitrator and which was most in- 
nocently accepted by the brothers in the 
Court of the Subordinate Judge, proved 
most favourable to them even within the 
course ofa year. One ofthem made a 
clean profit of Rs. 4,000and another, be- 
sides making acash profit of Rs. 1,500, 
could still reserve a house for himself in 
Delhi. As against this, the house that 
jointly fell tothe minors’ share appears to 
have been immediately brought into liti- 
gation by Muhammad Yasin and was not 
valued at more than Rs. 5,500 even by 
that stranger. In the present suit also, its 
value has not beenassessed at any higher 
figure, and keeping in view the  protits 
made by the two brothers in one year on 
their own shares, one is forced to an irre- 
sistible conclusion that the house allotted 
tothe minor was intentionally over-valued 
and was under no circumstances worth 
more than Rs. 5,500 and that the balance 
of the minors’ share was equally misap- 
propriated by both the biothers. Much 
stress has been laid on the fact that the 
reference to arbitration was meade with the 
permission of the Court, that subsequently 
the award wasa rule ofthe Court and that 
such solemn proceedings should claim 
every respect. We are, however, satisfied 
that the Senior Subordinate Judge did not 
apply his mind properly to the facts of the 
case and took no step to ascertain whether 
the award was or was not tothe benetit of 
the minor. For this omission we hold the 
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adàlt members of the family chiefly to 
blame asthey serupulously tried to avoid 
all suspicion by the omission of the minors, 
mother from the plaint. We are con- 
vinced therefore that the plaintiff was not 
properly represented in the previous 
suit andis not consequently bound by 
the decree of March 20, 1923. 

Every case of this nature proceeds on 
its own facts and itis difficult to lay down 
any hard and fast rule to determine the 
adverse nature ofe, nex friend's interest. 
In support of our conclusion, however, 16 
may be helpful to refer toa few authori- 
ties thatheve been cited before us and 
particularly to (Rashid-un-Nissa v. Muham- 
mad Ismail Khan (1), Chiranji Lal V. 
Ilias Alt 79 Ind. Oas. 556 (2) and Sellappa 
Goundan v. Masa Naiken (3). In Rashtd-un- 
Nissa v. Muhammad Ismail Khan (1) oneS 
died- leaving two daughters U and k, an 
illegitimate son A and his brother M, who 
were entitled under the Muhammadan Law 
to succeed to shares of his estates. M ap- 
plied for mutation of mnamesin the Re- 
venue registers and U, purporting to act on 
behalf of her minor sister R, opposed the 
application, and allowed it to be supposed 
that A was the legitimate son of S. By 
agreement the dispule was referred to 
arbitration and the award allotted to each 
of the claimants respective. shares. In 
some subsequent execution proceedings, 
conducted at the instance of M, was 
appointed guardian ad litem of her minor 
sister R. On asuit by the minor R their 
Lordships of the Privy Council upheld her 
objection that she had not been properly 
represented throughout the litigation by 
her own sister and was consequently not 
bound by what took place then. In Chiranji 
Lal v. Ilias Ali (2), one N had been legal- 
ly appointed guardian of his mionr bro- 
thers. In a suit brought by the morigagees 
the minors were impleaded under the 
guardianshipof Nand a decree obtained. 
Later the minors sued to set aside the 
decree and it was held that the interest 
of N being obviously adverse to that of the 
minors, they could not be considered as 
having been properly represented in the 
suit on the mortgage. 

In Sellappa Goundan v. Massa Naiken 


(1) 31 A 572; 3 Ind. Cas. 864; 36 LA 168; 13 G W 
N 1182; 1) © L J 318; 6 A L J822; 11 Bom. L R 
1225: 6 M L T 279; 19M L J 631 (P. 0.). 

(2) 79 Ind. Cas, 556; 46 A 620; A I R 1924 AN. 751; 
22 A L J 493. ; 

(3) 47 M 79; 76 Ind. Oas. 1018; A IR 1924 Mad, 297 
a M L J675; (1923) M W N 775; 18 L W 838;.33 M L 

126, 
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(3) it was found in the circumstances men- 
tioned in that case that the interest of the 
father was adverse tə that of the minor 
sons, andthat the appointment of the father 
as guardian was improper and illegal. 
Reference may with advantage be also made 
to Bejoy Singh v. Muthuria Debya 56 Ind. 
Cas. 97 (4), Chiranji Lal v. Ilias Ati, 
79 Ind. Cas. 556 (2), Bakhiawar v. Kesar 
Singh, 59 Ind Cas. 31 (5), Ghulam Rasul 
v. Begum, 55 Ind. Cas. 218 (6) and Siraj 
Fatima Mahomed Ali (7). The only other 
point argued before us is that the vendee 
at least can claim the benefit of s. 41, 
Transfer of Property Act. This matter is, 
however, concluded by authority. In 
Shankar v. Daooji Misir (8), it has been 
laid down by iheir Lordships of the Privy 
Council that minors who have an interest 
in the property cannot by reason of the 
disability of infancy give their consent, and 
the adult members ofa joint family, in- 
cluding the father of a minor member, are 
not competent to give on behalf of the 
minor express or. implied consent to a 
transferee of property of the joint family, 
being the ostensible owner of it, so as to 
eneble a purchaser from him to claim ihe 
protection of s. 41, Transfer of Property Act, 
1882. For the reasons given we accept 
this appeal, set aside the decree of the Court 
below, and -.pass a preliminary decree for 
partition of 30/96ths share in the pro- 
perties in suit. in favour of the appellant. 
Costs both here and in the Court below 
will be paid by the respondents other than 
Muhammad Ramzan and Nahi Bakhsh. 

N. ; Appeal accepted. 

(4) 56 Ind. Cas, 97; AI R 1920 Cal. 178. 

(5) 59 Ind. Cas. 31. 

(6) 55 Ind. Cas. 218; A I R 1920 Lah. 101. 

(7) A I R 1982 All. 298; 138 Ind. Cas. 465; 54 A 
646; (1932) A L J. 437; Ind. Rul. (1932) All. 418; 16 R 
D:327 (F. B)). 

8 53 A 290; 132 Ind. Cas. 602; A I R 1931 P O 118; 
58 I A 206; (1931) AL J 373; 35 C W N 693; 39 Bom. 
L R 1000; (1931) M W N 679; Ind. Rul. na PO 
186; 54 OL J 24; 34 L W119; 61 M L J212 (P. 0). 
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against order—Appecl on ground that werrant with 
fresh application for execution is illegal, whether 
maintainable. : 

Where the judgment-debtor makes an objection 
under s..47, Civil Procedure Code, questioning the 
legality of a second warrant of attacnment and 
the objection is rejected by an order passed on 
the back of the application and no appeal is filed 
against that order, an appeal by the judgment- 
debtor on the ground that the issue of the second 
warrant of attachment without fresh application 
for execution is illegal, is not maintainable. 


Ex. D. A. against the order of the Subor- 
dinate Judge of Lucknow, dated February 
16, 1935. 

Mr. Siraj Husain, for the Appellant. 

Mr. P. D. Rastogi, for the Respondent. 

Judgment.—This is a judgment-debtor's 
appeal on the ground that the issue of a 
second warrant of attachment without a 
fresh application for execution was illegal. 

A preliminary objection has been raised 
that ihe appeal is not maintainable because 
it is directed against the order of the Sub- 
ordinate Judge passed in the execution 
case which has nothing to do with the 


«complaint about the illegality of the issue 


of the second warrant of attachment. It 
is pointed out that the judgment-debtor 
made an objection under s. 47 of the Code of 
Civil Procedure questioning the legality of 
the second warrant of attachment on Peb- 
ruary 4, 1935, and the objection was rejec- 
ted by the order passed on the back of 
the application, but the judgment-debior 
has not filed any appeal against that 
order. .The objection seems. correct and 
the appeal must fail on this ground. 
We are also satisfied that the appeal 
has no substance on the merits. The objec- 
tion is based on a foot-note to Form No. 3 
of Appendix D of the Oudh Civil Rules. If 
has been held by a Bench of this Court 
ins. 115 application No. 156 of 1934, deci- 
ded on March 14, 1935, that this foot-note 
is only a departmental direction and has 
no force of law. We accordingly dismiss 
the appeal with costs. 


D Appeal dismissed. 
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Patent—Injringement, sui for-—~Patents and 


2 (10)—Hssentials 


questioning legality—Objection rejected—No appeal to be proved—Particulars of breaches should be 


394 


given—Question of infringement, if a mized ques- 
tion of law and fact—‘Manufacture’, within s. 

(10), meaning of--Invention, what constitutes— 
Specification—Construction of claims—Patent, vali- 
dity—Novelty ond utility, necessity of—Tests— 
Prior publication, absence of, if necessary—~Public 
user—Tests to ascertoin—Sale, when constitutes 
public user—Onus of proof in suit for infringement 
—Infringement by taking a part only of invention 
—Duty of Court to consider substance of invention. 

In a suit for infringement of patent the plaintiff 
must, under s. 29, Patents and Designs Act (II of 
1911), prove that during the continuance of the 
patent acquired by him under the Act in respect 
of an invention the defendants have made, sold or 
used the invention without his license or counter- 
feited it or imitated it. A patent may be infringed in 
several ways, one of which is by using the inven- 
tion or any colourable imitation thereof in the 
manufacture of articles or by putting the invention 
in practice in any cther way. The plaintiff, there- 
fore, has got to prove that his process has been 
counterfeited or imitated by the defendants, It is 
necessary for him to give the particulars of the 
breaches constituting the alleged infringement of 
his patent rights.] [p.395, col. 2; p. 396, col. 1.) 

The question of infringement is a mixed question 
of law and fact, [p. 395, col. 2.) 

‘Manufacture’ within the meaning of s. 2 (10), 
Patents and Designs Act comprehends not only the 
production of an article, but also the means or’ 
method of producing it, so that a new process or 
the improvement of an old process can be a manu- 
facture within the meaning of the Act. The word 
‘ort’ is sometimes used as an equivalent of manu- 
facture. The subject-matter of a patent must be a 
new manufacture or art, for, if there is no new 
manufacture or art, there is no subject-matter and, 
therefore, no invention. The question whether there 
is an invention is a question of fact in each case, 
A new and useful application of an old principle 
may be good subject-matter. An improvement on 
something known may also afford subject-matter ; 
so also a new combination of different matters 
already known. A patentable combination is one in 
which the component elements are so combined as 
to produce a new result or to arrive at an old 
result in a better or more expeditious or more 
economical manner. If the result produced by the 
combination is either a new article or a better or 
a cheaper article than-before the combination may 
afford subject-matter for a patent. The mere colle 
cation of two or more things, however, without 
some exercise of the inventive faculty in combin- 
ing them is not subject-matter for a patent, In 
the case of a combination the inventor may have 
taken a great many things which are common 
knowledge and acted on a number of principles 
which are well known, If he has tried to see 
which of them, when combined produce a new and 
useful result, and if he succeeds in ascertaining that 
such a result is arrived at by a particular combina- 
tion, the combination will, generally speaking, 
afford subject-matter for apatent. [p. 399, cols. 1 & 2.| 

Tt is incumbent on the patentee to particularly 
describe and ascertain the nature of his invention 
in the specification, as the ambit of his invention 
is circumscribed by the claims, The construction 
of a specification is a matter of law and is for the 
Court. It must be construed asa whole. The claim- 
ing-clauses are an important pait of the specifica- 

ion and they must be fairly construed in reference 
ot only to the specification, but also to the title. 
mbe proper way to read specification is, not to 
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read the claims first and then see what the full 
description of-the invention is, but first to read 
the description of the invention, in order that the 
mind may be prepared for what it is, that the 
invention is to be claimed, for the patentee cannot 
claim more than he desires to patent. As far as 
possible the claims must be so construed as to give 
an effective meaning to each of them, but the 
Specification and the claims must be looked at and 
construed together in order to see whether there 
is a real and substantial difference between the 
claims, or whether one is practically a repetition of 
the other. A specification must be construed ime 
partially, and the Court is generally slow to con- 
strue it against the patentee. But the construction 
must not only be a ‘benevolent’, but a reasonable 
one, Clark v. Adie (3), Arnold v. Bradbury (4), 
Parkinson v. Simon (5) and Harrison Patents Co., Ltd. 
v. W.N Nicholson & Sons Ltd. (6), relied on. [p. 
399, col. 2; p. 400, col. L] 


The two features necessary to the validity of a 
patent are novelty and utility, but the real test is 
the novelty of the invention. Novelty is essential, 
for otherwise there would be no benefit given to 
the public and consequently no consideration mov- 
ing from the patentee. There must be an absence 
of prior publication or of prior public user; and 
if the user is secret or experimental, the profits 
made by the inventor from his invention must 
not be excessive. [p, 401, cols. 1 & 2.] 


The Court should consider, in a suit for infringe- 
ment whether the plaintiff's invention has been 
anticipated by prior public knowledge, for it is 
clear that if the public has once become possessed 
of the knowledge of the invention before the date 
of the application, no patent subsequently granted 
will be valid. The two questions to be considered 
in this connection are: Was there in the first 
place sufficient publication, and did the document 
or documents so published and relied upon furnish 
sufficient knowledge ? As to the sufficiency of the 
publication, it is necessary that the publication of 
the knowledge must be within the realm, and go 
far as we are concerned, it must be a publication 
in British India. It must be ascertained whether 
the public had access to these publications in British 
India in order to learn the knowledge they con- 
tained. It may not be necessary that members of 
the public should have actually read it. It is 
enough if the publication is accessible to the public 
without much trouble, e. g., if the document is to 
be found in the library of the Government Patent 
Office in Calcutta, or on the shelves of a public 
liabrary in any known place in India, or of a 
library appertaining to an educational or scientific 
institution and easily accessible. With regard to 
the sufficiency of the knowledge, the earlier publi- 
cation must give the requisite knowledge clearly 
and it is not enough that it merely gives the means 
of attaining such knowledge. It must give suffici- 
ent information to a workman skilled in the parti- 
cular art or craft in order to enable him to carry 
out the invention. How far that knowledge antie 
cipates the new invention is again a question of 
fact depending on the facts and circumstances of 
each case. Even where the prior document and 
the present specification are identical or nearly 
identical in language, it does not necessarily follow 
that the Court must conclude that the first is an 
anticipation vf the second, and often expert evidence 
is necessary to help the Court to consider what 
knowledge the prior publication could have convey- 
ed to the mind of, son who had not the know- 
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ledge given by the invention in dispute. [p. 402, col. treated by that process. He filed the suit 
2; p, 403, col. 1.] l | on April 3, 1934, alleging that the defend- 

Whatever is essential to the new invention must ants are infringin g his patent rights, and 


be read out of the prior publication. If further 
information and further discovery are required and 
difficulties have to be overcome befure the desired 
result is finally arrived at and embodied in a form 
which would serve the uses of mankind, .it cannot 
be said that the prior publicetion is an anticipation 
of the new invention. Hills v. Erans (8), relied 
on. [p. 404, cols. 1 & 2.) 


Public user does not mean a user or exercise of. 


the invention by the public, but a user or exercise 
ina public manner; and it is in every case a 
question of fact. If the invention is being put into 
practice before and at the date of the grant, tne 
grant will not be for è new invention or manu- 
facture, and this applies equally whether the inven- 
tion is being practised by the patentee himself or 
by others. A use of the invention for the purposes 
of trade may cunstitute a prior user which invali- 
detes the patent, and it has been held that the 
prior public sale of goods or articles treated ac- 
cording to the inventiun, is a public user 
of the invention for the sale is strong evi- 
dence thet the user was really commercial and 
not experimental. In order, however, for the sale 
to constitute sufficient evidence of public user it 
should be open and in the ordinary way of busi- 
ness. {pe 404, col. 2; p.495, cul 1.) 

In a suit for infrimgement the onus is on the 
plaintiff, and it is for him to show that the two 
processes, namely, his own and that of the defen- 
dants, are substantially the same. It has been said 
that it is seldom that the infringer does the thing, 
the whole thing, and nothing but the thing describ- 
ed in the specification. Slight variations here and 
there may be immaterial; the Court has to see 
whether what 1s done takes from the patentee the 
substance of his invention. It may be stated as a 
general proposition that the Cuurt will in every case 
inquire as to what constitutes the essence of the inven- 
tion as Claimed, and will hold the defendant tu have 
infringed if he hes baken the “pith and marrow” of 
the invention as claimed. ([p. 406, cols. 1 & 2.] 

A patent may sumetimes be infringed by taking 
a part only of the invention, but that depends on 
whether the part for which protection is asked is a 
new and material part, especially in the case ofa 
combination. IE it is not new and material, the 
Court must consider what is the substance of the 
invention, and to do so it has to consider the 
relative importance of all the paris of the inven- 
tion. [p. 408, cols. 1 & 2.] 


Messrs. M. V. Desai and H. H. Dalal, for 
the Plaintitf. 

Messrs. F. J. Coliman, C. K. Duphtary and 
M. A. Somjee, for the Defendants. 

Judgment.—This is 2 patent action. 
Plaintiff is the holder of a Patent No. 18164, 
dated July 4, 1931, for an improved process 
of treating dried fruits, the process being 
particularly applicable tothe treatment of 
dried ‘shell elmonds and _ betel-nuts. De- 
fendants are beiel-nut merchents, and the 
plaintiffs case is that since about April- 
May 1933, defendanis haye been using his 
process, or substantially the same process, 
for the treatment of betelmuls, and have 
been selling betel-nuts in the market 


prays for an injunction against the defend- 
ants and jor an account of profits made 
by them, or, in the alternative, for damages 
in respect of the infringement. Defendants 
deny the validity of the patent on various 
grounds, and they also deny the infringe- 
ment. Several issues have been raised. 
Plaintif led his evidence frst. He was 
exsmined and cross-examined in full 
detail and his Counsel closed his case, 
reserving his right to call evidence in 
rebuttal, if necessary. Defendant's Counsel 
thereupon argued that even assuming 
everything else in the plaintiffs favour, 
plaintiff had failed to prove any infringe- 
ment on the evidence led by him, and that 
the defendants had therefore no case to meet, 
or, as it is said in England, there was no case 
to go to the jury. Counsel therefore ap- 
Plied that the plaintiff might be non-suited 
at this stage and his suit dismissed. 

The onus of proving the infringement 
is undoubtedly on the plaintiff. It has been 
held that the question of infringement is 
a mixed question of law and fact. Plaintiff's 
Counsel, in his opening, referred to Suwka- 
bai v. Sir Tukojirao Holkar (1), and ‘argued 
that this case could not be tried piece- 
meal, but in my opinion that case has no 
application here, because no issue has been 
tried aS a preliminary issue. In fact, the 
plaintiff hes led all his evidence on the 
issues, the burden of proof of which was upon 
him, and he has closed his case. In order, 
however, to determine the position arising 
at this stage of the trial, it is necessary 
to esmsider what the plaintiff nas got to 
prove. This being a suit for infringement 
olthe patent, the plaintiff must, under 
s. 29, Patents and Designs Act (If of 1911) 
prove that during the continuance of the 
patent acquired by him under the Act in 
respect of an invention the defendants 
have made, sold or used the invention with- 
out his license or counterfeited it or imi- 
tated it. According also to Halsbury, Vol. 
22, para. 426, at p. 210, a patent may be 
infringed in several ways, one of waich 
is by using the invention or any colour- 
able limitation thereof in the manufacture 
of articles or by putting the invention in 
practicein any other way. The plaintiff, 
tnerefore, has got to prove that nis pro- 
cess has been counterfeited or imitated by 
the defendants. It is necessary for him to 


(1) 3£ Bom. L R 6; 137 Ind. Cas. 362; A IR 19 
Bom. 128; 56 B 224; Ind. Rul. (1932) Bom, 257, 
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give the particulars of the breaches constitut- 
ing the alleged infringement of his patent 
rights, and he has given those particulars 
in Ex. B to the plaint. It has been stated 
in para. 3 of the plaint that the plaintiff 
craves liberty the give further and better 
particulars of the breaches, if necessary, 
after obtaining discovery, but he has not 
taken any steps to apply for the same, and 
the particulars he relies on are only those 
contained in Ex. B to the plaint. 

It may be mentioned here that these par- 
ticulars are not put in proper form as they 
consist partly of particulars end partly 
also of comment. But discarding the 
comment and taking the particulars strictly 
so called, the plaintiff has alleged that 
compared to his process the material part 
of the defendant's process is əs described 
by him n paras. (a)(b) and (c) of Ex. B. 
The defendants’ process of treating betel- 
nuts is described by them in Ex. 2 to the 
written statement in all its component 
parts. Plaintiff in his cross-examination 
stated that he didnot accept the whole of 
the description of that process in Ex. 2 as 
It was, therefore, argued by defen- 


correct. 

dant's Counsel that on the ground that 
plaintiff had not accepted the 
whole of the description of their 


process, and also on the ground that Ex. 2 
had not been tendered by the plaintiff as 
an admission by the defendants of what 
their process was, plaintiff had really 
failed to prove any infringement, because 
he could not ask the Court to hold that 
a process which had not been proved as 
being the defendant's process was a colour- 
able imitation of his own. In my opinion 
it was not necessary for the plaintiff's 
Counsel to tender Ex. 2 asthe defendant's 
admission. Exhibit 2 is annexed to the de- 
fendant’s written statement, and it is for the 
Court to consider whether the description 
of that process is consistent or inconsistent 
with infringement complained of by the 
plaintiff. It would have been otherwise if 
the plaintiff had said that Ex. 2 was not the 
defendants’ process at all, but that is not 
the case here. The plaintiff had also in his 
attorneys’ letter before the date of the 
suit alleged that the defendants were using 
his patented process, and the defendants 
by their attorney's reply said that their 
process was different from, and not an imi- 
tation colourable or otherwise of the plain- 
tiffs’ process. 

What is the evidence as to the alleged 
infringement on which the defendants ask 
the Court that the plaintiff should be non- 
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suited at this stage of the trial? When 
the plaint was filed and ‘the particulars 
ofthe breaches were annexed, a correct 
description of the defendant's process was 
not before the plaintiff, and he, therefore, 
stated the details of comparison on infor- 
mation. Plaintiff treats his goods in a so- 
lution of bleaching powder and the 
defendants do the same. He furthe: alleges 
that after treating the goods with bleaching 
powder he treats them in a solution of 
acetic acid, whereas defendants use a 
solution of muriatic acid’ and that muriatic 
acid is only a chemical substitute for 
acetic acid. Tt is lastly stated that after 
treating the goods in the manner aforesaid 
both he and the defendands treat the same 
in sulphur dioxide under presure. These 
particulars are annexed to para. 3 of his 
plaint. Defendants plead to para. 3 in 
Para. 19 of their written statement. They 
say that the particulars are incorrect, but 
they do not clearly state how they are 
incorrect. If the defendants had not annex- 
eda description of their process to their 
written statement, the plaintiff could not 
have asked the Court to passa decree 
in his favour because of the alleged 
breaches which are stated on information 
and belief. He could have, however, asked 
for further inspection in connection with the 
defendants’ process. But that was obviated 
by the description of the defendants’ process 
annexed to their written statement. The 
plaintiff has at the end of his examination- 
in-chief compared the two processes, and 
stated what difference thereis between the 
t wo. 

The plaintiff uses a three per cent. solu- 
tion of bleaching powder; the defendants use 
a four and a half per cent. solution. Plain- 
tiff has stated that any variation between 
three to six: per cent. could not make any 
material difference. Plaintif was first 
using hydrochloric acid from which he 
changed to acetic acid. Defendants are 
using muriatic acid and the plaintiff has 
stated that acetic acid and muriatic acid 
have the same chemical effect. On that he 
has not been cross-examined, and I take it 
that there is no difference between the two 
for the washing away of the calcium de- 
posited on the goods. The plaintiff has 
stated that he treats the goods tinally in 
sulphur dioxide under pressure, and he 
alleges in Ex. B that according to his in- 
formation the defendants did the same. 
Defendants in part 8 of Ex. 2 say that they 
treat the goods with sulphur fumes ina 
closed chamber according to the old method 
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of burning sulphur in a sigree, leaving 
the goods exposed to the fumes for eight 
hours and more. It was argued on behalf 
of the defendants thatthe plaintiff had not 
specifically stated that the closed chamber 
used by the defendants was a pressure- 
tight chamber ss used by him; but in his 
examination-in-chief he said that when 
goods are treated with sulphur fumes in a 
closed chamber as described in part 8 to 
Ex. 2, some pressure on the goods would be 
generated. In his cross-examination on 28th 
February last he first stated that part 8 to 
Ex. Jas described by the defendants indi- 
cates that the goods haye been subjected 
to some pressure, but further down he said 
that if the description of the defendants’ 
process in part 8 to Ex. 2 to the written 
statement was correcl, there would not be 
pressure. These are inconsistent state- 
ments, as they stand. He has, however, 
after comparing Ex. 2 with his own process, 
said that the particulars in Ex. B to the 
plaint contain the whole of his complaint 
as regards the alleged infringement. It 
cannot be said that this last statement is 
on information only, because he has com- 
pared the component parts of his process 
with the component parts of the defendants’ 
process as described in Ex. 2 to the written 
statement. Plaintiffs description of the 
comparison between the two may or may 
not be correct, but the two processes are 
now before the Court, and it is for the 
Court to say whether the plaintiff has made 
~ out a prima facie case of infringement. 
In my opinion ‘this is a question which can 
reasonably be argued, and I cannot hold at 
this stage that the plaintiff should be non- 
suited, I wish to make it clear that Iam 
not deciding on the question of infringe- 
ment one way or the other. I am not hold- 
ing that the plaintiff has proved the in- 
fringement. All that I hold is that there 
is some evidence of infringement which the 
defendants must meet. The case must, 
therefore, proceed further on all the issues, 
_ and I order accordingly. 

April 3.—I have in my preliminary judg- 
ment delivered on March 4, 1935, stated the 
main points of contention between the 
parties. The defendants have raised vari- 
ous defences as to the validity of the patent, 
and these have been crystallised in the 
different issues raised on their behalf. 
Before, however, I deal with the contentions 
of the parties, it is necessary to set out a few 
introductory facts. Plaintiff is an Analytical 
and consulting chemist. He studied in 
Germany from 1922 to 1927 and took the 
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degree of Doctor of Science of the Uni- 
versity of Frankfort in May 1927. In the 
beginning of that {year he joined one 
Girdherlal Shah in partnership under the 
name and style of Jariwala Shah & Co., and 
after his return from Germany the firm com- 
menced doing business in drugs, cumin 
seeds, and heavy chemicals. About the end 
of the year they began importing dried 
fruits as well. In March-April 1928, the 
fom started a menufacturing department 
which was subsequently known as the Jasco 
Chemical and Allied Industries Company in 
which they produced liquorice, styrax and 
other things. The business was carried on 
in Apollo Street, Fort, where the plaintiff 


had also a small laboratory. In or about 
October-November 1929, the firm of 
Harekhchand Shivji & Co., who are 


large dealers in dried fruits, approached 
the plaintiff, and they asked him 
whether he knew the process of bleaching 
almonds and betel-nuts white, as white 
almonds and betel-nuts fetched a better 
price in the market. It was then agree bet- 
ween them and the plaintiff that plaintiff 
was to find out a commercially successful 
process for the purpose, and to use it when 
found exclusively for Harakhchand Shivji 
& Co., so long as they paid him at the rate 
of Rs. 300 per month. Plaintif thereupon 
commenced experimenting in his laboratory 
in order to find out such a process. In or 
about January or February 1930, Jasco Co. 
was sold to the defendants, and one 
Varmani, who was a chemist in the employ 
of Jariwala Shah & Co., joined the defen- 
dants’ service. Plaintiff supervised the 
work of Jasco Co. at Mazagaon for the de- 
fendanis, without any remuneration, and 
he also continued exprimenting for the 
process in his laboratory which was shifted 
from the For to a room near Jasco Co.'s 
factory at Mazagaon. It was alleged by 
the defendants’ partner Chunilal Nathubhai 
and by Girdharlal Shah that both Girdhar- 
lal and the plaintiff became partners with 
the detendants after Jasco Co. was suld 
tothe defendants; but this is denied by 
the plaintiff. 

In or about April 1930, Harakhchand 
Shivji & Co. put up a factory near the 
factory of Jasco Co. at Mazagaon for the 
purpose of bleaching almonds and betel-nuts 
as the plaintiff had by that time found out 
a tentative process. He worked that process 
in the factory of Harakhchand Shivji & Co. 
fron about April-May till July-August 1930, 
and they paid him Rs. 300 per month ac- 
cording to his agreement for the months 
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of April, May, June and July 1930. The 
tentative process, however, did not prove 
successful, as the almonds turned mouldy 
efter a time and the taste of the kernel was 
also effected with the result that the factory 
had to be closed. Plaintiff continued ex- 
perimenting and found out a suitable pro- 
cess fcr bleaching almonds in or about 
November 1930, and for bleaching betel- 
nuts about February 1930. In or about 
the month of October 1930, the firm of 
Jariwala Shah & Oo. was dissolved, as 
disputes arose between the partners, and 
Girdharlal Snah left off attending the busi- 
ness. In November 1930, the factory of 
Harakchand Shivji & Oo. started working 
again, and almonds as well as betel-nuts 
were bleached according to the plaintifi's 
process, and sold by Harakhchand Shivji & 
Co. in the market. Thereafter the plaintit 
applied for a patent for his process on July 
4.1931, and the application was accepled 
on October 17,1931. The patent was seal- 
ed on April 27, 1932, with effect from the 
date of. the application. Irom November 
1930, when the factory was re-started, 
Harakhchand Shivji & Co. commenced pay- 
ing Rs. 300 per month to the plaintiff again 
according tothe original agreement, and 
the plaintiff received this amount till about 
October 1931, when he was informed that 
one Shamaldas Shah, the brother of his for- 
mer partner Girdharlal, had installed a 
new plant for bleaching dried fruits ac- 
cording to a process which the plaintit 
alleged was an infringement of his. Plain- 
tiff thereupon tiled .a- suit in this Court 
against Shamaldas, being Suit No. 940 of 
1932, in June 1932, for an injunction to 
restrain him from‘infringing his patent 
rights. The suit was heard before Broom- 
field, J. and was dismissed. The plaintiff 
thereapon tiled an appeal, and the judgment 
of the Court below was reversed by the 
appeal Court in March 1934. It granted 
the injunction and certiiied the validity of 
the patent. ; 

The judgment of the appeal Court is re- 
ported in Lallubhai v. Shamaldas (2). 
Defendant in that suit has filed an appeal 
to the Privy Council, and the appeal is 
still pending. The present suit was tiled 


on April 3, 1934. ‘The plaintiff alleges that. 


the process used by the defendants for 
bleaching betel-nuts is a colourable imita- 
tion of his own, and that they are thereby 
infringing his patent, rights. .The patent 
is in respect of a process which hus been 

(2) 36 Bom. L R 881; 153 Ind. Cas, 481; AI R 1934 
Bom, 407;7 RB 234. , 
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described in the specification annexed to 
the grant of the Letters Patent. ‘Ihe speci- 
fication is headed “Improvements in and 
relating to tue treatment of dried fruits,” 
and it particularly describes and ascertain 
the nature of the plaintiff's invention and 
the manner in which the same is to be 
performed. The invention consists soaking 
the dried fruits in a one per cent solution 
of sulphuric acid for about fifteen minutes 
followed by an immersion of the soaked 
fruit in a three per cent solution cf bleach- 
ing powder in which it is frequently stirred 


for about ien minutes, and subsequent- 
ly in a two per cent solution 
of acetic acid in which 


it is again stirred for about twenty-five 
minutes. The fruit is then washed with 
clean water and subjected to the action 
of sulphur dioxide fumes or gas in a 
closed chamber under pressure of 5 ibs. 
to a square inch for about an hour. Tne 
sulphur dioxide fumes are forced into the 
chamber after being generated in an oven 
by burning sulpnur in it, the oven being 
located outside the chamber. The chamber 
is fitted with a chimney in the roof with 
a valve at the upper outlet. After the 
fruit is tuus subjected to pressure tne. 
valve is opened, and the fumes allowed 
fo escape. ‘The fruit is then exposed for 
about half an hour to hot air blown inte 
the chamber in order to remove the mois- 
ture on the fruit. Tue chamber is then 
Opened, ond the fruit removed and placed 
in the open air for about an hour for. 
being dried betore itis filled in bags for the 
market. At grst the sulpnur dioxide fumes 
were injected intu the closed chamber by 
steam, bur later on by air. Tis part of 
the process is called gasification. ‘The 
specitication also contains a description of 
tue oid method whica was employed for 
treating dried fruiis with sulphur fumes 
‘The fumes were generated by burning pow- 
dered sulphur ın sigrees or coal sioves 
put into a cnamber, the door of Wuich 
was Giosed and made smoke-tigut by 
applying ‘“cowdung” to the joints, the ai- 
monds yveméeining im contact with tue sul- 
phur smoke thus generated for about eight 
hours. 

Au tne foot of the specification is a 
statement of tne plaintia’s claims, as ib 
is provided by s. 4 (3) of the Act that 
the specitication musi Commence witn a 
title and end wiin a distince statement of 
the invention Gluimed. ‘Chere are three 
claiming clauses at tae end of the speci- 
fication. ‘Tne trst clause describes tae 
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process of treating dried fruits by the 
use of sulphuric acid in solution followed 
by an immersion in bleaching powder and 
subsequently in a solution of acetic acid 
and finally subjecting the goods to the 
action of sulphur dioxide gas in a closed 
chamber for about an hour. The second 
clause mentions the treatment ‘of dried 
fruits by the chemical solutions referred 
to in Claim No. 1 Supplemented by treat- 
ment with sulphur dioxide and hot air 
under pressure in a closed chamber sub- 
stantially as herein described.” The words 
“substantially as herein described” exer- 
cise a limiting effect on the claim by 
tying it more closely to the preceding 
description in the body of the specification. 
Jt may be here noted that the period of 
treatment inside the closed chamber under 
the second claiming clause is the same, 
namely about an hour. The third clause 
describes the apparatus used after satura- 
tion of the goods inthe chemical solution 
mentioned in Claim No. 1, consisting of 
a sealed chamber with a chimney and an 
outlet valve end a sulphur burning oven 
and injector. The monopoly is thus defined 
by the claims, and the monopoly is the 
consideration which the inventor seeks and 
secures. 

The problem before the plaintiff was 
to find:-out a commercially successful pro- 
cess for bleaching almonds and betel-nuts 
white without in any way spoiling the 
kernel or affecing its taste, and the plain- 
tiff claims that he has found out, and is, 
therefore, the first and true inventor of, 
such a process. Is that process, as des- 
cribed in the specification, an invention 
within the meaning of the Act? The ques- 
tion was answered in the affirmative by 
the appeal Court in Lallubnat v. Shamal- 
das (2). 
estoppel as against the defendants. But 
the validity of the patent has to be con- 
sidered anew. as Various additional defen- 


ces have been taken and materials put 


forward by the defendants which were 
absent in the earlier suit. Section 2 (8) 
defines “invention” as meaning “any manner 
of new menufacture,’” and includes an 
improvement and an alleged invention. 
Section 2 (10) provides that “menufacture” 
includes any art, process or manner of 
producing, preparing or making an article 
and also any. article prepared or produced 
by manufacture. “Manufacture” therefore 
comprehends not only the production of 
an article, but also the means or method 
of producing it, so that a mew process or 
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the improvement of an old process can be 
a manufacture within the meaning of the 
Act. The word ‘art’ is sometimes used as 
an equivalent of manufacture. The subject- 
matter of a patent must be anew manu- 
facture or art, for, if there is no new 
manufacture or art, there is no subject- 
matter and therefore no invention. The 
question whether there is an invention is 
a question of fact in each case. A new 
and useful application of an old priuciple 
may be good subject-matter. An improve- 
ment on something known may also 
afford subject-matter ; so -also a new com- 
bination of different matters already known. 
A patentable combination is one in which 
the component eiements are so combined 
as to produce a new result or to arrive at 
an old result in a better or more expedi- 
tious or more economical manner. If the 
result produced by the combination is 
either a new article or a better or a cheaper 
article than before, the combination 
may afford subject-matter for a patent. The 
mere collocation of two or more things 
however without some exercise of the in- 
ventive faculty in combining them is not 
subject-matter fora patent. In case of a 
combination the inventor may have taken 
a great many things which are common 
knowledge and acted on a number of 
principles which are well known. lf he has 
tried to see which of them, when combin- 
ed, produce anew and useful result, and 
if he succeeds in ascertaining that such a 
result is arrived at bya particular com- 
bination, the combination will, generally 
speaking, afford subject-matter for a 
patent. 

The next question for consideratton is, 
whether the plaintiff claims his patent for 
a new combination made up of its compo- 
nent parts, sometimes called the’ subordi- 


nate integers, or whether the first claim in 


the specification is a separate invention 


' by itself which has also been patented and 


therefore entitled to protection. To use 
the language of the Lord Chancellor in 
Clarkv. Adie (3), at p. 321*, is the first 
claim “an invention whichis a subordinate 
integer in the larger invention?” It is 
incumbent on ihe  pantentee to par- 
ticularly.describe and ascertain the nature of 
his invention inthe specification, as the 
ambit of his invention is circumscribed by 
the claims. The construction of a specifica- 
tion is a matter of law and is for tie 


Court. It must be construed as a whole. 
(3) (1877) 2A C 315; 46 LJ Ch. 585; 36 L T 923. 
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The claiming clauses are an important part 
ofthe specification.and they must be fair- 
ly construed in`reference not only to the 
specification, but also to the title. The 
proper way to read specification is, as was 
pointed out in Arnold v. Bradbury (4), not 
to read the claims first and then see 
what the full description of the invention 
is, but first to read the description of the 
invention, in order that the mind may be 
prepared for what itis, that the invention 
is to be claimed, for the . patentee cannot 
claim more than he desires to patent. 
Plaintiff's Counsel, in his closing address 
argued that the plaintiff claimed patent 
not only for the combination, but for the 


first claim as a separate invention by itself. - 
He did not, however, say so.in his opening,. 


and that is not the case made out in the 
plaint, nor does it appear from the plaintiff's 
evidence. It has been: pointed out by Lord 
Esher, M. R., in Parkinson v. Simon (5), 
that asfaras possible the claims must be 
so:construed as to give an effective mean- 
ing to each ofthem; but the specification and 
the claims must be looked at and construed 
together in order to see whether there is a 
real and substantial difference between the 
claims, or whether one is practically a re- 
pétition of the other. The specification it- 
self describes one invention only in its 
separate parts, andthe manner in which 
itis to be performed. The invention is not 
described in a way which upon the ordinary 
rules, of construction makes it clear that the 
plaintiff as the patentee has had in his mind 
and intended to claim protection for the sub- 
ordinate integers also, as being themselves 
matters which ought ‘properly ‘to form the 
subject of a patentof invention: see Clark 
v. Adie (3). Ifthat was -his intention, he 
must, as pointed out by the Lord Chief 
Justice in Harrison Patents Con Ltd. v. W. 
N. Nicholson-& Sons, Lid. (6), tell the world 
so on the-face of his specification. A spe- 
cification must- be construed impartially. 
and the Courtis generally slow to construe 
it against the patentee. But the construc- 
tion must not only be a ‘benevolent’, but a 
rensonable one. “On reading the specifica- 
tion and the claims together, I cannot say 
that the first claim has been clearly put for- 


ward as a separate invention by uself. It- 


refers to the treatment of dried fruit by 
means of the chemical solutions mentioned 
init and then subjecting them to the 
action of sulphur dioxide gas in a closed 

(4) (1871) 6 Ch. A 706. 

(5) (1894) 11 R P C493. 

(6) (1908) 25 R P O 393. 
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chamber for about an hour. The second 
claim refers to the treatment of dried fruit 
by means of the chemical solutions mention- 
ed in Claim No. 1: 

“supplemented by treatment with sulphur dioxide 
and hof air under pressure in a closed chamber 
substantially as herein described.” 

It wes argued that the closed chamber 
contemplated in Claim No. 1 is distinct 
from the closed chamber contemplated in 
Claim No. 2, and that the chamber in 
Claim No. 1, may or may not be pres- 
sure-tight, whereas the chamber in Claim 
No. 2 is such. If that was so, it ought 
to appear clearly from the specification, 
but in the specification the plaintiff's 
invention has been described as consist- 


‘ing in tresting dried fruits by means of 


chemical solutions and then placing the.. 
fruit in a closed chamber and treating it 
under pressure with sulphur dioxide and 
hot air. That closed’°chamber is the cham- 
ber referred to in Claim No. 2. In my 
opinion Claim No. 2 is the real Claim 
and the real object of the plaintiffs 
patent. This also appears from Claim 
No. 3 which describes the apparatus for 
treating dried fruit in a closed chamber 
which is pressure-tight. In the plaint the 
plaintiff speaks of one . invention only and 
complains of its infringement by a.colour- 
able imitation. The breaches complained 
of in Ex. B to the plaint are the parti- 
culars of the alleged infringement of that 
process. That infringement is his definite 
cause of action against the defendants. 
Having specified it, he is bound to prove 
it, and it is by that cause of action that 
he must stend or fall.. 

Plaintiff refers in para. 3 of the plaint 
to the “pith and essence” of his process, 
but he has not described what it is. He 
has, however, in his cross-examination 
stated that the pith and essence of his 
process is the combination of the use of 
bleaching powder and sulphur dioxide- 
under pressure, and to make his meaning 
still more clear he has also stated that his 
whole process is a bleaching process in 
two parts, viz.,.treatment with bleaching 
power, and with sulphur dioxide under 
pressure. Further down in his cross-exa- 
mination he stated that the merit of his 
process consisted in reducing the gasific- 
ation. to one hour, and this shortness of 
time he attributed tothe use of pressure. 
In my opinion’ it is not enough to say 
that each one of the claims is a separate 
invention by itself because there are three 
claiming clauses; nor can it be said that 
the plaintiff has definitely and 
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Clearly alleged in.the plaint that Claim 
No. 1 is a separate invention merely 
because the whole specification is annexed 
to the plaint. It is also not enough in 
order to make Claim No. 1 a separate 
invention, to say that the use of bleaching 
powder in combination with sulpur dioxide 
was not known in British India for 
treating almonds, hetel-nuts, etc. It is not 
this combination that is claimed as a new 
Invention and patented, but the combina- 
tion of bleaching powder and sulphur 
dioxide under pressure. 

The specification was also construed in 
the earlier suit, Lallubhai v. Shamaldas 
(2), and both the learned Judges of the 
appeal Court pointed out that the plaintiff's 
ingenuity and skill consisted in combining 
Substances more or less previously known 
In a particular manner and in a particular 
Sequence so as to prepare anri produce an 
article which had not been produced be- 
fore, and in overcoming the difficulties 
Which existed even after a crude applica- 
tion of some of those substances previously. 
In arriving at my conclusion I do not rely 
merely on the judgment of the appeal 
Court, but upon the specification itself 
and the claims, and the plaintiff's case as 
made out, both in the plaint end in his 
evidence. Jt wes not put to the plaintiff, 
nor did he suggest in his evidence, that 
Claim No. 1 was a separate invention by 
itself. It is the combination that is claim- 
ed as an invention, andit is the combi- 
nation that in my opinion was patented. 
The two features necessary to the vali- 
dity of a patent are novelty and utility. 
but the real test is the novelty of the in- 
vention. Novelty is essential, for otherwise 
there would be no benefit given to ihe 


public and consequently no consideration . 


moving from the patentee. The plea of 
want of subject-matter is included in the 
plea of went of novelty. Under s. 38 of the 
Act an invention shall be deemed anew 
invention (a) if it has not, before the date 
of the application for a patent thereon 
been publicly used in any part of British 
India or made publicly known in any part 
of British India, and (b) if the inventor 
has not by secret or experimental user 
made direct or indirect profits from Lis 
invention, in excess of what the Court may 
deem reasonable ın consideraticn of all 
the circumstances of the case. 

There must, therefore, be an absence of 
prior publication or of prior public user; 
and if the user is secret or experimental, 
jae profits made by the inventor from his 
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invention must not be excessive. These 
are the points which are covered by 
issues Nos. 8 to ll inthe suit. According 
to the decision of the appeal Court in 
Lallubhai v. Shamaldas (2), there is a 
distinction under the section between 
public user and private user only, but the 
appeal Court has not distinguished 
between public user of the invention by 
working it commercially and public user 
of the invention from the point of View 
of publication. The prior public user of 
the invention for the purposes of trade 
may, in certain cases defeat a patent for 
want of novelty quite apart from the ques- 
tion of publication. It is pointed out by 
the appeal Court at p. 886* that if the 
patentee treats the almonds or betel-nuts 
by his process openly so that anybody 
can come and see what the process 15, 
there will be a public user of the process 
which will disentitle him from applying 
for Letters Patent. That is a public user 
of the invention from the point of view 
of publication or making it publicly known. 
There ig an issue in this suit as to open 
manufacture by the plaintiff before the 
date of his application for the patent in 
July 1931. Plaintiff was cross-examined, 
end defendants have led some evidence 
about it. It was argued on behalf of the 
defendants that the plaintiff had made 
his process publicly known by working 
it in the presence of persons who were 
in the position of outsiders qua the process 
and under no: injunction es to secrecy, 
thet the evidence showed that no special 
Precautions were teken by the plaintiff, 
nor was any watchman engaged for the 
purpose of keeping persons out, that 
various persons walked in and out of the 
factory of Harakhchand Shivji and Co, 
whenever they wanted, and that even as 
against Varmani there was an injunction 
as 10 secrecy only after December 1930, 
when the plaintiff went out of Bombay for 
his marriage, whereas the plaintiff had even 
before then revealed the process to him. 
Defendants also rely on a statement 
made in the affidavit of Premji Khetsey, 
who was an assistant manager of the fac- 
tory. 

The afidavit was made in the other 
suit on June 27, 1932, end I -held the 
statement to be relevant as the plaintiff 
stated ‘that the affidavit was made cn his 
behalf and he had edopted the state- 
ments in the effidavit as his own. The 
particular statement relied on was that 
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it was part cf Premjis duty to supervise 
the bleaching work in the factory under 
the plaintiff's diretcions. He has, however, 
not been called, end [ do not attach much 
value to such a statement. Moreover, it 


is nob clear es io what pert of the bleach-. 


ing work was supelvised by him. Neither 
he nor any of the other workmen in the 
factory was a chemis!. Varmani was a 
chemist, but he was really helping the 
plaintiff, end the process was shown to 
him in confidence, so thet he stcod in 
confidential relationship with the inventor. 
The inventor is entitled to ask his friends 
confidentially to help him to advise him, 


provided they are not so many that they 


may be regarded es a portion of the public. 
Chunilel Nathubhai, one of the defendant's 
partners, who was called, gaid that he 
used togo almcst every day to the factory 
of Harakhchand Shivjiend Co., fora few 
hours end saw the plaintiff working at his 
process. He saw the. plaintiff throwing in 


same sort of acid in the vets in which: 


the goods where treated, but he eculd not 
sey what ccid it was, nor hed he any idea 
of the chemical solutions used. 
Girdharlal Sheh, who was once the 
plaintiffs partner in Jariwalea Shah and 


Go., end is now in the employ of Chuni- 


lal Nathubhai, seemed to meio be a pre- 
judiced witness, and [donot rely cn his 
evidence. I do not believe him ‘when he 
Said that he learnt the whole of the 
plaintiffs process when he went to see 
the plaintiff at the factory. Jn para. 15 
of the written statement the detendants 
alleged that the plaintiff made known and 
published his process tothe persons and 
employees of Jasco Co., and to the part- 
ners and servants of Harakhchand Shivji 
and “Oo, before ihe date ofhis applica- 
tion for the patent. 
been called, nor has anyone been called 
to say that he learnt the plaintiff's process 
by going to, or working in the factory of 
Harakhchand Shivji and Co. 
under the plaintiff were ordinary coolies 
paid from day to day, and none of them has 
been called to prove that he knew of the 
plaintiff's method. It is quite a different 
thing if, as in Re Adamson’s Patent (7), 
thousands of persons have hed tke 
opportuniiy of seeing a new apparatus 
at work for aperiod of four months, 
in which case there is a clear de- 
dication to the puplic. Plaintiff, how- 
ever, stated that the chemical solutions and 


Ba (1856) 6 De G M & Q 420; 25 L J Oh. 456; 4W R 
419, . 


LALLOBHAL CHAKUBAAL Ve OHİMANLAL CHUNILAL & do. (BOM.) 


No one of them has 


The workmen 


‘bleaching 


10110 
mixtures were prepared by himself, thath 
alone knew the weight of the bleaching 
powder he used for the purpose of ihe 
solution, and that no one was allowed to be 
present during that part of the process 
known as gesification. The fect that 
Harakchand Shivji end Co. took steam, 
water and electric energy from Jasco Co., 
which was sold io the defendants, is im- 
material. There is not, in my opinion, 
sufficient and cogent evidence io establish 
that; before the application plaintiff hed 
made his process publicly known, nor any 
reason for doubting the plaintiff's word that 
secrecy was observed. Nor has it been 
shown that betel-nuis were treated by other 
merchants according to the plaintiff's process 
before the date of the application. 

The next point to consider is whether the 
plaintiff's invention has been anticipated by 
prior public knowledge, for it is clear that 
if the public has once become possessed cf 
the knowledge of the invention before ihe 
date of the application, no patent subse- 
quently granted will be valid. Has_the 
patentee, therefore, dded to the stock of 
public knowledge, or is what he has done a 
mere development of pre-existing knowledge 
relating to the subject-matter of the patent, 
such as @ man skilled ina particular art or 
craft or trade to which the invention is 
related might be expected to meke?. 
Plaintiff had to perform numerous experi- 
ments in order to arrive at the result he has. 
obtained, and if such experiments were 
necessary for the purpose, the’ inference in 
his favour would be strong that such result 
was not obvious but constitutes a real addi-: 
tion to public knowledge. The inference 
is, however, rebuttable, for it is possible 
that inspite of the experiments an inyentor 
may have done nothing more than re- 
discover what wes old. It is, therefore, 
necessary to consider the state of the prior 
or pre-existing knowledge on ihe subject- 
matter of the patent. Plaintiff has admitted 
that bleaching powder is a well-known 
bleaching agent and was used for bleaching 
jute, hemp ənd paper pulp, but not for 
dried fruits before. He also 
stated that sulphur dioxide in gaseous form 
without pressure was also in use fcr bleach- 
ing dried fruits, end it was used under. 
pressure for bleaching woollen and_ cotton 
fabrics and paper pulp. A combination of . 
bleaching powder and sulphur dioxide in. 
solution was alsoin use for bleaching paper 
pulp. Defendants onthe other hand, say 
that the use of bleaching powder as a 
bleaching agent in the case of dried fruits . 
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application and so also was the use of 
bleaching powder in combination with 
sulphur dioxide, and for that purpose they 
want io rely on certain earlier publications 
in documents as a form of anticipation which 
invalidates the patent subsequently granted. 
Two questions thereupon arise for con- 
Sideration in connection with those earlier 
public vtions. ' 

Was there in the first place sufficient 
publication, and did the document or docu- 
ments so published and relied upon furnish 
sufficient knowledge ? As to the sufficiency 
of the publication it is necessary that the 
publication of the knowledge must be 
within the realm, end so far as we are con- 
cerned, it must bea publication in British 
India. We have got to ascertain whether 
the public had access to these publications 
in British India in order to learn the 
knowledge they contained. It may not be 
necessary that members of the public 
should have actually read it. It is enough 
if the publication is accessible to the public 
without much trouble, e. g., ifthe document 
is to be found in the library of the Govern- 
ment Patent Office in Calcutta, or oa the 
shelves of a publie library in any known 
place in India, or ofa library appertaining 
to an educational or scientific institution and 
easily accessible. With regard to the 
sufficiency of the knowledge, the earlier 
publication must give the requisite know- 
ledge clearly; and it is not enough that it 
merely gives the means of attaining such 
knowledge. It must give sufficient informa- 
tion to a workmen skilled in the particular 
art or craft in order to enable him to carry 
out the invention. How far that knowldge 
anticipates the new invention is again a 
question of fact depending on the facts and 
circumstances of each case. Eyen where 
the prior document and the present 
specification arè identical or nearly identical 
in language, it does not necessarily follow 
that the Court must conclude thatthe first 
is an anticipation of the second, and often 
expert evidence is necessary to help the 
Court to consider what knowledge the prior 
publication could have conveyed to the 
mind of a person who had not the know- 
ledge given hy the invention in dispute. 

Defendants rely on the publication ofa 
treatment of bleaching nuts, e. g., wal-nuts 
and other nuts, which isto be found in the 
right-hand corner of the second column at 
p. 946 of a volume of over a thousand pages 
which was produced by one Robert Peters, 
the Superintendent of ihe Patent Office in 
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Caleutta, in his de bene examination, and 
taken back. It isnot certain, however, whe- 
ther there was any index tothe Volume at all. 
The same treatment is mentioned at p. 79 of 
Vol. 20 of the Chemical Abstracts for 
January to May 1926, a bi-monthly American 
journal. The volime was produced by the 
Librarian of the Royal Institute of Science, 
and an extract was putin as Ex. 8-A. He 
said that the hbrary could be used by a 
buna fide research student or by anyone 
interested in science or a scientific publica- 
tion on obtaining the permission of the 
Principal of the Institute. The bi-monthly 
gives the summaries of all new important 
chemical processes all over the world. This 
particular treatment consist of immersing 
the nutsina solution from which nascent 
chlorine is liberated, which is the same as 
using bleaching powder in solution, and 
then immersing the nuts in a solution of 
sulphur dioxide. Defendants have also 
annexed to their wrilten statement an 
extract from Vol. 25 of the Chemiczl 
Abstracts for May 10, to August 10, 193], 
for bleaching almonds. This volume was 
also produced by the same librarian, and 
the extract put in ês Ex. 10. It refers to 
the Agricultural Gazette of New South 
Wales, and a copy of part 2 for February 
1931, from Vol. 42 of that Gazette 
was produced by the librarian of the: 
Agricultural College, Poona. The original 
bound volume is missing from the library, 
but there is no doubt as to the genuineness 
of the copy that was produced and of the 
pages from it that were putin. l 

This extract shows three methods by 
which almoads badly stained can be suc- 
cessfully treated. Defendants have also 
annexed an extract from the Journal of the 
Textile Institute for 1928 containing the 
precis of a specitication of the English 
Patent No. 316265. Mr. Peters produced the 
entire specification in the de bene, and it 
was put in as Ex. 5. Plaintiff's Counsel 
complained that it had not been alleged 
that this entire specification was public 
knowledge, nor whether the Journal of the 


‘Textile Institute for 1928 was available to 


the public. Moreover, the treatment is for 
bleaching jute and. hemp, and consists 
inter alia in using a weak solution of 
chlorine end sulphur dioxide in solution or 
“other reducing agent containing sulphur 
and oxygen.” Defendants las:ly rely on an 
extract at p. 3919, Vol. 17 of the Chemical 
Abstracts for June to October 1923. This 
was also produced by the- Librarian of the 
Royal Institute of Science and the extrag 
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putin as Ex. 9. It deals with the treatment 
of paper pulp. The defendents ‘called two 
ecientific experts, one Dr. Korde who isa 
Doctor of Science with a Germen degree, 
and one Mr. Bamji who is a research student 
of chemistry in Bombay. Neither of them 
has worked out any of these processes which 
have been annexed to the defendants’ 
written statement, and Dr. Korde admitted 
that it does not necessarily follow that 
merely because the use of bleaching powder 
is successful with jute or hemp it would be 
equally successful in the treatment of dried 
fruits, though he said he weuld make an 
attempt. It did not also according to him 
necessarily follow from the successful use of 


? 


a chemical for one vegetable fibrous matter - 


that the same chemical will be equally 
successful for another, nor is the effect 
of sulphur dioxide in solution necessarily 
ka sameas that of sulphur dioxide in gaseous 
orm. 

The plaintiff called Dr. Kamat who is also 
a Ph. D. of Berlin in rebuttal, and he 
impressed me much more favourably by his 
answers than the expert witnesses called on 
behalf of the defendants. Dr. Kamat stated 
that he had performed experiments accord- 
ing to the processes relied on by the defend- 
ants and annexed to their written statement 
except where no working data were given. 
The samples of goods treated by these 
processes were produced by him in Court 
and exhibited, endhe said that the results 
were not at all satisfactory, as the betel- 
nuts turned brownish after a time. Accord- 
ing tó him a method applied successfully to 
almonds may not be equally successful for 
‘betel-nuts. In his opinion the processes on 
waich tse defendanis rely ere not work- 
able, and all that they showed was that 
efforts were made to bleach nuts and al- 
monds, jute, hemp end paper pulp with 
bleaching powder end siupnur dioxide in 
solution. A competent chemist wno had 
ascertained the state of the existing know- 
ledge from the publications could not have 
found out the pleintifi’s process which was 
patented. It has been held in Hill v. 
Hvans (8) atp. 468* thet, whatever, is essen- 
tial to the new invention must be read out cf 
the prior publication. If further informe- 
tion and turther discovery ere required and 
difficulties heve to be overcome before the 
desired result is finally arrived at and 
embodied in a form wuich would serve 
the uses of mankind, it cannot be said that 

(8) (1862) 31 L J Ch. 457; 4 De G F & J 268; 8 Jur, 
(N. 5.) 525; 6 L T 90, 

* Page of (1062) 31 L, J, Ub. 184. | 
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the prior publication is an anticipation of 
the new invention. 

In my opinion, therefore, the defendents 
cannot rely upon these earlier publications 
29 an aplicipation. We have it in evidence 
that the plaintiff laboured long and almost 
continuously in his Jaboratory first in the 
Fort and then at Mazageon. He performed 
sixty-Ave experiments on almonds and 
sixteen on betel-nuts, and kept a note of 
each of them in two note books written in 
German. ‘The notes were made after com- 
pleting each particular experiment. An 
attempt wes made to discredit the notes by 
suggesting that they were subsequently 
made up for the suit, but there is no 
foundation for that suggestion. It is true 
that the note of the last experiment dated 
November 13, 1930, èn 1001bs. of betel- 
nuts is not accurate, for the plaintit seid 


that he started with 100 lbs. and ultimately 


experimented on 6 lbs. only, filling three 
bags with betel-nuts weighing 2 lbs. each. 
He said that there may be other small 
inaccuracies in his notes, but taking them 
aS a whole their accuracy has not been 
seriously challenged. The experiments are 
spread over a year ənd show how the 
plaintiff varied the treatment from time to 
time and ultimately arrived ab his final 
process, in November 1930, with regard to 
almonds, and by the end ‘of February 1931, 
with regard to betel-nuts. In my opinion 
it cannot be said that his process is a mere 
adaptation of known materials to uses 


analogous to those which have been applied 


before involving no ingenuity, and there- 
fore, not capable of being the subject-matter 
of a patent. There was sufficient inven- 
tion in the combination, and the combina- 
tion has not been enticipated by prior 
publication. The next question is, whether 
the plaintiff's invention hes been anticipat- 
ed by prior public user. Has it been 
publicly used by the plaintiff and/or by 
others before the date of the application ? 
Public user does not mean a user or exsr- 
cise of the invention by the public, but a 
user or exercise in a public manner; and 
it is in every case a question of fact. If the 
invention is being put into practice before 
and at the date ot the grant, the grant will 
not be for a new invention or manufacture, 
end this applies equally whether the inven- 
tion is heing practised by the patentee 
himself or by otners. A use of the inven- 
tion for the purpcses of trade may constitute 
a prior user which invalidates the patent 
and ithas been held that the prior public 
sale of goods or articles treated according 
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to the invention is a public user of the 
invention, for the sale is strong evidence 
that the user was reslly commercial end 
not experimenta]. In order, however, for 
the sale to constitule sufficient evidence of 
public user it should be open and in the 
rdinary way of business. 

Counsel argued that there wes è prior 
public user by reason of the plaintiff allow- 
ing the firm of Harakhchand Shivji & Co. 
to put goods treated by his process on the 
market forsale asa part of their business. 
No record of these sales is forthcoming, end 
no one has been called by the plaintiff from 
Harakchand Shivji & Co.; but plaintiff stated 
in his evidence that his process was used 
for that firm in the ordinary course of their 
business, and he believes it is being used 
even now. Thetirm bleached onan average 
ten tons of almonds per month after Novem- 
ber 1930 and about one and a half tons of 
betelnuts per month from March 1931, 
which increased to four and a half tons per 
month from and after May 1931. Plaintiff 
also said that he bleached as much as he 
was required to do and he would have 
bleached even more, but did not, as Harakh- 
chand Shivji & Co. were awaiting the results 
of the sales'in the market. Jt was pointed 
out by the appeal Courtin the seme judg- 
ment to which I have referred before that 
in numerous cases asale of articles treated 
by the plaintiff's new processin open mar- 
ket might amount toa public user of the 
process, because the article might be of such 
a character that the secret of its manu- 
facture could easily be ascertained and its 
sale would involve a disclosure of that 
secret andthus amount toa public user of 
the process. Thatis, however, only a way 
of making the process publicly known, for a 
publication may take various forms, but 
the publication of the invention by. sale 
of the articles treated by it for the purposes 
of trade by the patentee or by others may 
constitute a prior user even if there is no 
publication. In Hudson Scott & Sons, Ltd. 
v. Barringer Wallis and Manners, Ltd. (9) 
rough and incomplete samples or specimens 
of tin-plate boxes were used to obtain orders 
from intending customers, and though the 
method of the manufacture was not apparent 
from the samples, and there was, therefore, 
no publication, it was still held that there 
was a prior public user before the date of 
the patent. Thatis the English Law, and, 
with due respect, I do not agree with the 
appeal Court that on this point there is a 
difference between the law in England end 

(9) (1905) 23 R P C 79. 
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s. 38 of our Act. Butas that is the view 
of the appeal Court, I am bound to follow 
it; and I must, therefore, hold that the sales 
of the betel -nuts ia public did not amount 
to a public user of the invention on account 
ofthe nature of the erticle treated by it. 
I may point out thit in the earlier suit 
which went up to the appeal Court, there 
was no evidence of the quantities of al- 
monds that were treated bythe plaintiffs 
process and then sold in the market, but 
according to the view of the appzal Court 
the quantity of the goods sold may be 
immaterial, as the secret of the process 
cannot be detected, whatever may be the 
quantity of the goods sold. 

There still remains the second part of 
s. 38 which deals with secret er experimen- 
tal user. I have already held that there 
was no prior public user, and that the user 
by the plaintiff was not made known public- 
ly and openly tothe outside public, so that 
it might have formed an addition to the 
stock of public knowledge: The only person 
who really came to know of it was Varmani, 
andit was communiceted to him in confi- 
dence. The user was, therefore, secret. 
The next point for consideration is whether 
the prior user was under the circumstances, 
of an experimental nature, or was it more 
than what was genuinely necessary for 
the inventor to satisfy himself as to the 
practicability of hisinvention? If it exceeds 
such limit and is carried on for profit, such 
a user will defeat the subsequent patent. 
But a distinction is drawn between the 
use of an invention for profit and the carry- 
ing out of experiments which turn out 
successful and only incidentally bring in 
profit to the inventor. It is not strictly 
correct to speak of “experimental user for 
profit”, but only to consider whether the 
inventor has made any profit incidental 
tothe experimenta] user. In my opinion, 
the user was experimental. and I believe 
the plaintiff when he said that he was still 
awaiting the results of the sales in the 
market before treating even larger quanti- 
ties by his process. Defendants, Counsel, 
however, contended that if was not necess- 
ary for the purposes of an experimental 
user to enter into an agreement under 
which the plaintiff was to receive Rs. 300 
per month so long es he continued to 
work his process for Herakhchand Shivji 
& Co., and as this amount was the maximum. 
profit which the plaintiff could get out of 
his process, it must, under the circumstances 
of the case, be deemed to be excessive. 
There is no test nor any authority which, 
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lays: down the limit beyound which the 
profits made by the inventor out of his 
Invention are deemed excessive. It is the 
Inventor’s profit alone ihat has to be con- 
sidered. Having bound himself down to 
Ks. 300 per month irrespective of any 
profits that would be made by Harakhchand 
Shivij & Co., so that he could not get more 
under any.circumstances, I cannot say that 
the amount of Rs. 300 per month received 
by him from March till July 1931, when he 
applied for the patent, is really excessive. 
The patent had sixteen years to run and the 
cnly payment made to the plaintiff was for 
those few months only. In the result I hold 
that the plaintiff's invention is a new inven- 
tion within s. 38 of the Act. 

There is evidence about a demand by 
the public for dried fruits treated by it, 
and I accept that evidence. The invention 
is also practically useful for the purposes 
indicated by the inventor atthe date when 
the patent was granted, and thus fulfils the 
test of utility also. The patent is, therefore, 
valid, and its validity has already been 
certified by the Appeal Court in the other 
sult. 

A point made ageinst the plaintiff was 
that the title of the specification “Improve- 
ments in and relating} to the treatment of 
dried fruits” is false and misleading on 
the ground that the claim is tco wide, 
the proccss not. being applicable to all 
kinds of dried fruite, e. g., dried figs and 
dales, nor tofruits with hard shells which 
have cracks cr.opeaings. That, however, 
is not a material defect as the plaintiff 
has stated that he has. not claimed that 
his process applies toeach and every kind 
of dried fruits, but only to almonds, betel- 
nuts, ginger and fruit with hard shells, 
which require bleaching. Morecver, it has 
not been shown by the defendants that 
the process is not sultable for those dried 
fruits which have been particularly men- 
tioned in the specification. This brings me 
to the real and crucial question in the suit, 
‘namely the issue of infringement. The 
onus is on the plaintiff, and itis for him 
to show that the two processes, namely, 
his own and that of the defendants, are 
substantially the same. It has been said 
that it is seldom thatthe infringer does 
the thing, the whole thing, and nothing 
but the thing described in the specification. 
Slight variations here and there may be 
immaterial ; the Court has to see whether 
what is done takes from the ‘patentee the 
substance of his invention. According to 
Terrel .on Patents, Edn. 8 p. 152: 
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“It may be stated as a general proposition that 
the Court will in every case inquire as to what 
constitutes the essence of the invention as 
claimed, and will hold the defendant to have 
infringed if he has taken the “pith and marrow” 
of the invention as claimed.” 


We haveit from the mouth of the plain- 
tiff himself that the pith and essence of his 
process is the combination of the use of 
bleaching powder and sulphur dioxide 
under pressure, and in order to show the 
infringement he must prove that the de- 
fendants have pirated the substance of 
his invention. ‘aking the two processes 
together, one finds that the defendants do 
not use sulphuric acid in solution buta 
hot solution of washing soda instead; the 
effert of both is to clean or remove the dirt 
from the goods, though according to the 
defendants washing soda helps to extract 
a red liquid from the betel-nuts which 
contains tannin and gives a whitish colour 
tothe nuts. The defendants use a four 
and a half per cent. solution of bleaching 
powder as against the three per cent. solu- 
tion of the plaintiff; this difference is not 
material according to the plaintiff, and I 
accept that. Plaintiff uses acetic acid while 
the defendants use muriatic acide, but the 
two acids serve the same purpose, namely, 
remvoing the calcium deposit on the goods. 
Both the plaintiff and the defendants use 
sulphur dioxide fumes or sulphur dioxide 
in gaseous form. The pleintiff admittedly 
uses the same under pressure, and the only 
quesiicn is whether there is any pressure 
created in the process which is followed 
by the defendante. Pressure is an essen- 
tial part of the plaintiffs process; its ab- ` 
sence from the defendants’ process would 
consiitute a materiel difference between the 
two. To use the plaintifi’s own words: 

“If defendants have used any combination of 


bleaching powder and sulphur dioxide, but not 
pee, pressure, I have no complaint against 
nem.’ 


Ih- chamber used for carrying out the 
plaintiff's process hes been described by 
him in his specification as one built en- 
tirely in cement concrete and coated on the 
inner side with lead sheets, with a lead 
coated door used to close the chamber and 
keepit air and ges tight. The sulphur 
fumes ere generated from an oven locat- 
ed near but outside the chamber and 
forced into the chamber through a lead 
pipe. According tothe old process descri- 
bed'in the specification the chamber used 
had a single door which was ‘closed and 
made smoke-tight by applying cowdung 
to the joints,’ and the goods were kept 
for about eight hours in contact with the 
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Sulphur fumes generated by sprinkling 
powdered sulphur on the lighted coal in 
the sigrees or coal stoves keps in the 
chamber. The last part ofthe process fol- 
lowed by the defendants consists of 

“treatment with sulphur fumes in aclosed cham- 
ber according. tothe old method of burning sul- 
phur in a sigree and leaving the goods exposed 
to the fumes for eight hours and more.” 


The door of the defendants’ chamber is 
also, according to the old method, cover- 
ed with cow-dung after the goods are put 
in, and the important question is whether 
in such a chamber pressure is really gene- 
rated. and held. The plaintiff has alleged 
in the particulars of breaches annexed to 
his plaint that the defendants treat the 
goods with sulphur dioxide under pres- 
sure, and his Counsel contended that that 
allegation was not denied by the defen- 
dants either specifically or even by neces- 
sary implication in the written statement. 
The defendants have, however, denied that 
they began to use or were using the plain- 
it’s process or substantially the same pro- 
cess for the treatment of betel-nuts or for 
‘dried fruits; and they also say that the 
particulars annexed to the plaint are in- 
correct. Taking these statements and 
reading the written statement as a whole, 
I do not agree with the plaintiff's Counsel 
that the defendants must be deemed to 
hevo admitted that they use pressure in 
their process. On the faze of it the defen- 
dants’ process as describ2din Ex. 2 to the 
written statement does not suggest that any 
pressure is used. The plaintiff himself was 
nb consistent in this answers on this point. 
In his examination-in-chief he said that 
when gods were treated with sulphur fumes 
in a closed chamber, some pressure on the 
goods would be generated, but in his cross- 
examination he said that the old process 
of burning sulphur in sigree and gasify- 
ing the goods in a chamber covered with 
‘cow-dung’ was not gasifying under pressure 
as no special precaution was taken to make 
the chamber perfectly air-tight. 


The door of the chamber used by the 
defendants is also, as I have said before, 
covered with ‘cow-dung, end all that the 
plaintiff could suggest was that he thought 
that the defendant's chamber was pressure- 
tight, which means that he was not sure but 


thabit was his belief. It is admitted that- 


he has not seen the chamber used by the 
defendants, nor has he made eny test or 
experiment according to the defendant's 
process with sigrees in any chamber simi- 
lar to the (chamber used by them, that is a 
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chamber the door of which is covered with 
‘cow-dung’. Defendants’ Counsel suggested 
before the commencement of his closing 
address thet the Court might call in the aid 
of an essessor under s. 35 of the Act and if 
necessary get him to make an experiment 
to find out whether any pressure is in fact 
created in the defendan's’ chamber accord: 
ing totheir process, but the plaintiffs’ Counsel 
did not agree to the suggestion, and said 
that he would rely on the pleadings and the 
evidence in the suit. 

I have stated before that two expert wit- 
nesses were examined on behalf of the 
defendants, Dr. Korde and Nariman Bemji, 
Dr. Korde visited the defendants’ factory 
three or four times between June and 
August 1934, in order to supervise cerbain 
experiments performed on almonds and 
betel-nuts by the defendants’ witness 
Hansraj Valji under his supervision. The 
‘experiments were performed according 10 
the defendants’ process, and also according 
to the plaintiff's process minus the pressure. 
The experiments were, therefore, practical- 
ly useless for the purposes of comparison, 
as pressure is admittedly an essentiel part 
of the plaintiff's process. The most impor- 
tant of ell the experiments was the last one 
in which Dr. Korde assisted by Mr. Bamji 
tried to ascer.ain whather any pressure wes 
exercised on the goods treated according to 
the defendanis' process when putin the 
chamber used by them., I do not helleve 
these two witnesses when they szid thet 
they did not know nor that they were not 
told beforehand that the differencs between 
the two processes ws that pressure was 
used by the plaintiff, end that the defen- 
dants alleged that it was not used by them. 
But I have no doubt that the experiment 
was performed, and that Bamji brought a 
‘U’ sheap2d manometer made by himself for 
the purposes of enabling Dr. Korde to g2uge 
the pressure. Dr. Korde made rough notes 
in his diary, butthe diary is not forthcoming 
now es it has been lost, and the notes he 
made from the diary last September in order 
to help him in giving his evidence when the 
suitwas about to be called on for hearing 
at the time are neither complete nor ac- 
curate, being meent only for his own use 
in Court. After the first two or three experi- 
ments Dr. Korde expected that there would 
be pressure in the chamber after the 
sigrees were lighted on account of the rise 
in the temperature. Mr. Bemjisaid that he 
was almost sure that there would be nonce. 


“Both, however, were agreed that in fact no 


pressure was registered by the manometer, 
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The reason according to Dr. Korde was that 
either the door of the chamber was a “mis- 
fit,” that is, it was not pressure-tight, or 
becats3 the goods putin the chamber were 
moist and the fumes were dissolved in the 
moisture, or for both these reasons. 

According to his theory the sulphur fumes, 
when they ccme in contact with the moisture 
on the goods,form sulphur dioxide in solution 
or suJphurous acid, which really acts as the 
bleaching agent. Mr. Bamji said that pres- 
sure could only be generated if the door of 
the chamber was an iron dcor end 1ubber- 
lined. In my opinion, the experiment was 
not conducted as satisfactorily es it should 
have been. Whilst speaking from memory, 
Dr. Korde did not seem to be quite ac- 
curate about the details.he deposed to, and 
his essistant Bamji did not carry the matter 
any further. Butit was for the plaintiff to 
prove that pressure was used in the defen- 
dants’ prozess and not for the defendents 
to prove the negative. Dr. Kamat who was 
examined in rebuttal on behalf of the 
plaintiff stated in answer to the Court that 
pressure would be generated in a chamber 
like the one used by the defendants if it 
was ‘Jeakage-free, that is, if it was pressure- 
tight; but there is no evidence ihat tke 
defendants’ chamber was in fact pressure- 
tight beyond what the plaintiff thought or 
possibly conjectured. It was also argued on 
behalf of the defendanis that if there was 
any pressure generated in the kind of 
chember used according to the old method, 
or used by them, the use of pressure by the 
plaintiff for a shorter period of time than 
under the old prccess would not bea new 
invention. I ¿m, however, not satisfied on 
the evidence that the use of pressure is en 
essential part of the defendants’ process, 
Moreover, it is necessary thet pressure 
shoud not only be generated in the defen- 
dents’ chember, but held, end thereis no 
preof that, even if it wes temporarily 
generated, it was held end that it reacted 
on tke goods in the seme way ss it reached 
in the pleintif’s prccess, In eny event, the 
evidence cn the point leaves the matter in 
ecnsiderable doubt, end the onus of prov- 
ing the issue esto infringement being upon 
the plaintiff, I cannot hold that it has been 
discharged. There is no evidence in this 
cese that anyone communicated the plain- 
tiff’s process to the defendents, nor ‘has any- 
one been called cn his behalf to show that 
the defendants’ process isin all its essentie] 
features identical with thet of the plain- 
tiff. 

A patent mey sometimes be infringed by 
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taking a part only of the invention, but that 
depends on whether the part for which 
protection is asked is anewand material 
part, especially in the case of a combination. 
If it is not new and material, the Court 
must consider what isthe substance of the 
invention, and to do soit has to consider 
the relative importance of all the parts of 
the. invention. The essential part or the 
substance of the plaintiff's invention is, in 
his own words, the use of pressure, and 
therefore there could be no infringement 
unless the use of pressure by the defen- 
denis in their process wes proved. There 
is one other point to which I would briefly 
refer in conclusion. It may be arguable in 
the event of its being keld that Claim No. 1 
in the specification is a separate invention 
by itself, whether the defendants have 
committed an infringement of the same. 
According to them, if Claim No. 1 is an in- 
vention, the patent will ke defeated for want 
af novelty on the ground that the process 
followed by the firm of Cooverji Raghaviji 
& Co., before the date ofthe plaintiff's 
application isən anticipation of the inven- 
tion. But Ido not wish to deal with this 
question et length. The Court has in each 
case to consider whether or not the infringe- 
ment comes within the fair meaning of the 
claims, I have alreedy held that the plain- 
tiff's rights are according to his specification, 
in the whole combination for which alone he 
has made a claim, that is a combination of 
bleaching powder and sulphur dioxide under 
pressure, anda patent for a combination is 
not infringed by taking separately the in- 
tegers comprised init. The use of pressure 
by the defendants in their process has not 
been satisfactorily proved, and therefore 
is no infringement of the combination. In 
the result the suit will be dismissed, but I 
make no order as to costs. 
N. Suit dissmisse d. 


; OUDH CHIEF COURT 
C:vil Revision Application Ne. 11 of 1935 
February 13, 1936 
SRIVASTAVA AND NANAVUTTY, Jd. 
BEHARI—APppELLANT 
VETSUS 
Raja Syed AHMAD ALI KHAN— - 
RESFONDENT. 
~ Provincial Small Cause Courts Act (IX of 1887), Sch. 
II, cls. 8, 13—‘Theka’ given to defendant to collect 
dues from bazars as payment of fixed sum—Suit 
for recovery of theka money—Whether cognizable 
by Small Cause Court—Revision—Plea raising ques- 
tion of fact, whether can be raised for first time 


i 


1936 


Where the plaintiff does not sue for enforcement 
of payment of any “malikana”, “hag”, or cesses and 
defendant did not occupy the bazar and was not 
liable for payment of any rent, malikana, haq or 


‘cesses but was sued on the basis of the contract 


under which be agreed to pay a sum of money 
every year in consideration of his being given the 
theka of the bazar : 

Held, that cls. 8 and 13, Second Schedule, Small 


-Cause Courts Act refer to suits against persons who 


actually occupy or use the land or other property for 
which they are liable to pay rent of “malikana” 
and “hag, ete., but nave no application to the case 
of a yerson in the position of a defendant who 
holds an intermediate position between the owner 


.and the occupier of the land: 


Held, also that such a ‘theka’ means only a right 
to realize the “tah-bazart” and other dues from the 
shopkeepers who attend the bazar. Ram Lal v. 
Badal Khan (l), referred to. 

A plea which raises a question of fact cannot be 
allowed to be raised for the first time in revision. 


C. R. App. against the order ofa the Judge, 
Small Cause Court, Lucknow, dated Decem- 
ber 20, 1934. 

_ Mr. R. N. Shukla, for Mr. M. P. Srivastava, 
for the Applicant. 

Mr. Hyder Husain, 
Party. | 

Judgment.—This is an application under 
s. 25 of the Small Cause Courts Act against 
the decree of the Judge of the Court of 
Smell Causes, Lucknow. It arises out of 
a suit for recovery of arrears of theka 
money and interest. The theka was in 
respect of a bazar owned by the plaintiff. 
The defendant purchesed at an auction 
the right to collect the dues from the bazar 
on peyment of a fixed sum of money every 
year. 


. The first contention urged on behalf of 
the defendant-applicant is that the suit was 
not cognizable by the Gourt of Small 
Causes. Reliance has been placed on 
cls. 8: and 13 of the Second Schedule 
of the Small Cause Courts Act in sup- 
port of this contention. We do not think 
thet any of these clauses applies to the 
ease. In Ram Lal v. Badal Khan, IL BR3 
Luck. 282 (1), it was held that suits for 
recovery of tah-bazari fee are not suits for 
rent; they are also not suits for fees which 
are in the nature of “malikana,” or “hag” 
ascontemplated by cl. 13 of the Second 
Schedule of Act IX of 1887. In the present 
cease, the plaintiff dcesnot sue for enforce- 
ment of payment of any “malikana” “had, 
or cesses. The defendant did not cccupy 
the bazar end was not liable for payment 
of any rent, malikana, haq or cesses. He 
is sued. on the basis ofthe contract under 


(1) 3 Luck. 282; 106 Ind. Cas. 491; AI R 1928 
Oudh 29; 1 Luck. Cas. 662. < < 


for the Opposite 
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sum of money 
every year in consideration of his being 
Such a, 
‘theka” means only a right to realize the 
‘ah-bagart’ end other dues_from the shop- 
keepers who attend the bazar. Clauses 8 
and 13 in Our opinion clearly refer to suits 
against persons who actually occupy or use 
the land or other property for which they 
are liable to pay rent or “malikana” and 
“hag,” ete. but, have no application to the 
case of a person in the position of a de- 
fendant who holds an intermediate position 
between the owner end the occupier of the 
lend. We accordingly overrule the conten- 
tion. 

Next it was argued tlat the claim was 
barred by limitation. The statement in the 
pleint is rather ambiguous but it is quite 
clear from the account books produced: by 
the plaintiff thet the whole of the rent for 
1337 Fasli has been realised. The suit 
is, therefore, in substance only for the 
srrears of 1338 Fasli and the amount 
decreed by the the lower Court also repre- 
sents the same arrears. No question of 
limitation, therefore, arises. 

Lastly it was also argued that the defen- 
dant had paid a sum of Rs. 100 in addi- 


-tion to the amount for which credit has 


been given to him. This plea was not 
raised in the lower Court and raises a 
question of fact which we cannot allow to 
be raised for the first time in revision. 

= The application, therefore, fails and is 
dismissed with costs. 


D. Application ‘dismissed. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT 
Full Bench 
Miscellaneous Judicial Case No. 39-B 
of 1935 
= November 16, 1935 
GRILLE, J. C., SUBHEDAR, A. J.C. AND 
POLLOCK, A. J. O. ; 
MANOHAR BAPUJI KAMBLI—APPLICAN 
; TETSUS 
CHANDRA WATI—NON-APPLICANT 
Divorce Act (IV of 1869), ss. 11, lł—Petition by 
husbhand—-Nature of allegations and evidence neces- 
sary—Mere fact that respondent admits facts—Peti- 
tioner, if excused from proving them—Marriage, 


< proof of—Unreasonable delay tn presenting peti- 


tion—Delay of 1 years—Presumption of connivance 
.—Egplanation of delay, necessity of. 

In proceedings for divorce at the instance of the 
husbend the petitioner has to allege and prove 
that he- professes the Christian religion, that the 
marriage was solemnised in India, that the parties 
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to the marriage were domiciled in India, when the 
petition was presented, and that the husband and 
wife reside or last resided together within the 
local limits of ths ordinary jurisdiction of the Court 
of the District Judge to whom the petition was 
presented. These facts must be proved by evidence, 
and the petitioner is not excused from proving 
them merely because the respondent admits them. 
A divorces Court has always to bear in mind the 
possibility of collusion and must insist on strict 
proof of all the facts alleged. 

A certificate of marriage -is not the only way of 
proving marriage, but it is usually the best way. 

Under s. 14 of the Divorce Act the Court is not 
bound to pronounce a decree for dissolution of 
marriage if the petitioner, in the opinion of tne 
Court, has been guilty of unreasonable delay in 
presenting the petition. The delay of 7 years is 
prima facie unreasonable and raises a presump- 
tion of connivance or condonation. The petitioner 
must explain that delay before he can be granted the 
decree that he sesks. 

Mis. Jud. O. against an order of Additional 
District Judge, Akola, dated June 19, 1935. 

Mr. D. T. Mangalmeortt, for the Peti- 


tioner. 


Order.—This case has been submitted to 
this Court for confirmation of the decree 
nisi for dissolution of marriage passed by ihe 
Additional District Judge, Akola, on June 
19, 1935. The petitioner Manohar presented 
a petition for the dissoluticn of his marriage 
in that Court on February 2, 1934, alleging 
that he had married the respondent Chandra- 
wati at the Native Christian Church at 
Akola about 12 years ago, that they had 
lived together fcr 4 years, that his wife had 
left him about 7 years before, end that 
since then she had been leading the life of 
a prostitute. He stated that he was unable 
to give thè name of any individual with 
whom she had committed the adultery. 
Tne respondent stated thet she and the 
petitioner had been married ct the Native 
Christian Church at Akola about 9 years 
before and that she had left him 2 years 
later because he ill-treated her. She denied 
that she had been guilty of any adultery. 

On behalf of the petitioner two witnesses 
were examined on February 2, 1935, in the 
absence of the respondent. Ths first of 
these witnesses, who was the p3titioner 
himself, stated that Chandrawati was his 
wife, that she had left him about 8 years 
before and that since then she had been 
leading an adulterous life, and that she was 
at one time kept by one Amman, who had 
since died. He denied that he ever ill- 


treated her and said that about two months. 


earlier he had come to know that she hed 
been converted to Islam in 1927. His other 
witnesses, Chhote Khan, produced a docu- 
ment showing that Chandrawati had been 
converted to Islam in 1927, and he stated 
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that Chandrawati had lived with Amman; 
who had died two months ago, and had been 
kept by him for 3 or 4 years. The only 
witness on behalf of the respondent was 
Chandrawati herself who stated that she 
had married the applicant when she was 
11 or.12 years old, had lived with him for 
2 or 3 years, and had then been turned out. 
She admitted that she had been converted to 
Islam and that she hed worked as a private 
servant at Amman’s house, but she denied 
that she had committed adultery and alleged 
that she had slept at a neighbour's house. 
Finally, she stated that she had no objection 
to the dissolution of the marriage. 

There are obvious defects in the trial and 
the case must go back. The patitioner has 
to allege end prove that he professes the 
Ohristian religion, that the marriage was 
solemnised in India, that the parties to the 
marriage were domiciled in India when the 
petition wes presented, and that the hus- 
band and wife reside or last resided toge- 
ther within the local limits of the ordinary 
jurisdiction of the Couit of the Distsict 
Judge to whom the petilion was presented. 
Trese facts must be proved by evidence, 
end the petitioner is mot excused froni 
proving them merely because the respon- 


dent admits them. A divorce Court has 


always tc bear in mind the possibility of 
collusion and must insist on strict proof of 
ell the facts alleged. Here the evidence 
taat the parties are merried to each other 
is extremely vague. The petitioner merely 
steted that tle respondent wes his wife, and - 
the respondent stated that she married 
the applicant when she wes 11 or 12 years old, 
which have been about 24 years ago accord- 
lag lo t.e azte given in the deposition 
sheet. As Sanderson, C.J. stated in Singrat 
v. Puraigi (1), 

“Tt is the wall-established practice that the Judge 
should come to a distinzt finding upon the question 
whether the marriage hasbeen svlemnised in India 
and upon what date.” 

A certificate of marriage is nob the only 
way of proving marriage, but it is usually 
the. best way and there should be no diffi- 
culty in producing It in this case. 


Under s. 11 of the Indian Divorce.Act the 
petitioner, if the husband, must make the 
alleged adulterer a co-respondent to the 
said petition unless he is excused from so 
doing on cne of the following grounds to be 


allowed by the Court:— 

(1) “That the respondent is leading the life of a 
prostitute and that the petitioner knows of no person 
with whom the edultery has besn committed, l 


(1) 310 L J 310; 57 Ind. Cas. 43, 
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(2) that the name of the alleged adulterer is un- 
known to the petitioner although he has made due 
efforts to discover it. 

(3) that the alleged adulterer is dead.” 


The petitioner sought no leave from the 


Court, but he did allege that the respondent 
had been leading the life of a prostitute, and 
it may perhaps be said that the Court tacitly 
excused the petitioner from making the 
alleged adulterer a co-respondent. The 
petitioner however made no attempt to 
prove that the respondent had been leading 
the life of a prostitute and he led evidence 
to show that she had been the mistress of 
Amman. The evidence of the petitioner 
himself an this point is presumably hearsay, 
as he was apparently unaware at the time of 
the presentation of this petition that his 
wife had lived. with Amman. The only 
other evidence on this point is that of 
Chhote Khan who stated that the respon- 
dent had lived with Amman and had been 
kept by him for 3 or 4years. That evidence 
was recorded in the absence of the respon- 
dent and it is not clear what means of 
knowledge Chhote Khan possessed. It is 
possible that the respondent merely worked 
as Amman’s servant as she herself hed 
stated, and Chhote Khan's evidence by 
itself is entirely insufficient, in our opinion, 
to prove adultery, more particularly when 
such adultery was never alleged in the 
petition. 

Lastly, under ¢. 14 of the Act the Ccurt is 
not bound to pronounce a decree for dis- 
solution of marriage if the petitioner, in the 
opinion of the Court, has been guilty of 
unreasonable delay in presenting the peti- 
tion. The delay of 7 years is prima facie 


unreasonable and raises a presumption of | 


connivance or condonation. The petttioner 
must explain that delay before he can be 
granted the decree that he seeks. 

The case is, therafore, remanded for fur- 
ther enquiry. lt will be open tothe parties 
‘to make such further pleadings and to 
edduce such further evidence as they may 
think fit. The petitioner, who alone was 
represented in this Court, must pay the 
costs incurred in this Court. 

N, Order accordingly. 
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OUDH CHIEF COURT 
Second Civil Appeal No. 285 of 1934 
February 7, 1936 
Srivastava, J 
RIYASAT ALI AND ANOTAER— DERENDANTS— 
APPELLANTS 
VETSUS 
ZAMIN ALI AND ANOTAER-—PLAINTIFSs— 
RESPONDENTS 
Injunction — Nuisance—W hat is— Held, 
constituted no nuisance. i 
Everything must be looked at from a reasonable 
point of view; therefore tne law does not regard 
trifling and small inconveniences, but only regards 
sensible inconveniences, injuries which sensibly 
diminish the comfort, enjoyment o: value of the 
property which is affected. St. Helen's Smelling 
Company v. Tipping (1), relied on, | 
Held, thatthe drain in question did not constitute 
a nuisance, 


drain 


S. CO. A. against the order of the Additicnal 
Subordinate Judge of Lucknow, dated 
August 14, 1934, granting the appeal and 
setting aside the judgment and decree pass- 
ed by the Munsif Havali, Lucknow, dated 
December 22, 1933. 

Mr. Mohammad Husain, for the Appel- 
lants. 

Mr. Hakinuddin Siddiqui, for Res- 
pondent No. 2, 


Judgment.--This is a second appeal 
by the defendants against the judgment 
end decree dated August 14, 1934, of the 
learned Additionel Subordinate Judge of 
Lucknow reversing the decree dated De- 
cember 22, 1933, of the Munsif Haveli, 
Lucknow. 

The parties to this litigation cre relu- 
tions and neighbours. There is only a lene 
running on plob No. 18 which sepsrztes 
the house of tLe plaintiffs from that of 
the defendants. The house of the plaint- 
iffs stands on plot No. 19 end that of tle 
defendanis cn plot No. 17. On tke ncrih 
of the lene there is a plot No. 16 which 
also belongs to the plaintiffs. The ple nt- 
iffs sued the defendants for a permanent 
injunction for removal of a parnala ard 
the closing of adrain from their latrine. 
Tke complaint about the drain was that 
it discharged foul water almcst in front 
of the plaintiffs’ main door and constituted 
a nuisance. It was further complained that 
the water of the drain flowed on the plaint- 
iffs’ land. The learned Munsif appointed a 
Commissioner to prepare a plan of the loca- 
lity and also visited it himself. His find- 
ing with regard to the drain was that the 
stink of the water {from ihe letrine did not 
constitute such a nuisance es to entitle tlhe 
pleintifis to a permanent injunction. He ` 
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was also of opinion, thatthe plaintiffs 
had no right toget the parnala removed. 
In result he dismissed the entire claim. 
On appeal the learned Additional Subordi- 
nate Judge has disagreed with the trial Court 
and has granted the plaintiffs a pərma- 
nent injunction to the effect that the defend- 
ants shall close up the drain. He has 
maintained the parnala but has ordered 
change of the course of water discharged 
by the parnala so es to prevent its flow 
on plots Nos. 16 and 19 belonging to the 
plaintiffs. 

The learned Counsel for the defendants 
does not question the correciness of the 
lower Appellate Court’s order in regard tothe 
- parnala. He has confined his ergument to 
the order for elcsing of the drain. He 
maintains thatit does not constitute anui- 
sance and contends thatthe closing of it 
would cause serious inconvenience to the 
defendants. 

It may be pointed out that the plaint- 
iffs have made no complaint about the 
existence of the latrine in the defendant's 
house. It has not been suggested either 
in the plaint or in the evidence that the 
latrine constitutes any MNuisence to the 
plaintifis. The gravaman of the complaint 
is that the water discharged from the 
latrine through the drain in question is 
so stinking thatthe drain constitutes a 
nuisance. The learned Additional Subor- 
dinate Judge has made no reference to 
the evidence on this point but merely re- 
marked «as follows : 

“Water froman Indian latrine is always foul. 
Its stink and filth are apt to spread all kinds of 
diseases. It is a public and a private nuisance 
both, As the drain flows in front of the appel- 
are main door, they have a right to complain 
OL 1b. 

In my opinion, ihe learned Subordinate 
Judge has based his finding on a sweep- 
ing statement which ib is difficult to ac- 
cept in the broad terms in which he hes 
put it. As he had meade no reference to 
the evidence bearing on this point, I hed the 
evidence read to me by the learned Coun- 
sel for the respondents. That evidence is 
to the effect thet the water discharged from 
the drain of the latrine emits a foul smell 
which makes it impossible for the plaini- 
iffs to sit in their barutha. This evidence 
was not believed by the learned Munsif 
and unforbunately the learned Additional 
Subordinate Judge has expressed no opin- 
ion in respect of it. To me the evidence 
appears to be greatly exaggerated. Ifthe 
view of the learned Additional Swhordi- 
nate Judge which amounts to this, that 


DAYARAM’RUNBI V, SAKU BAT KUNBI (NAG.) 


‘sance is to bs 


16110 


water discharged from latrines in Indian 
homes should, as a rule, be treated as nui- 
accepted, then it would 
make the lot of many psople very un- 
happy, 2s it would practically have the 
effect of preventing them from having any 
outlet for the water from the drains in their 
latrines. In St. Helen’s Sm2lling Company 
v. Tipping, (1865), 11 House of Lords Cases, 
642, at page 653 (1) Lord Wensleydale observ- 
ed as follows : 

“Everything must be looked at from a reason- 
able point of view; therefore, the law does not 
regard trifling and small inconveniences, but only 
regaids sensible inconveniences, injuries which sen- 
sibly diminish the comfort, enjoyment or value of 
the property which is affected,” 

In the circumstances I am not satisfied 
with the lower Appellate Courts finding 
about the drain in question constituting 
a nuisance. In my opinion, the learned 
Munsif who had visited the locality had 
arrived at a more just and correct con- 
clusion in this matter. The result, there- 
fore, is that the lower Appellate Court's 
order for the closing of the drain must 
be set aside. It is admitted by the learn- 
ed Counsel for the appellants that they 
have no right to discharge the water of 
this drain on plots Nos. 16 and 19 which 
belong to the plaintifs. They must, there- 
fore, divert the water of the drain in such 
away as not to flow on plots Nos. 16 and 
19. 

I accordingly allow the appsal and modi- 
fy the order of the lower Appellate Court 
by setting aside the order for clcsing of 
the drain subject to the condition that the 
flow of the water discharged from itis so 
diverted as not to flow on plots Nos. 16 
and 19. The defendants sre allowed a 
month’s time within which to carry out 
the above directions. In the circumsten- 
ces parties will bear iheir own costs in 
this Court. The order of the lower Appel- 
late Court ebout costs and in all other res- 
pecis will stand. 

D. Appeal allowed. 

(1) (1865) LL H L O 612 at p. 653; 35 LJ QB 66; 12 
L T (n.s) 776; 13 W R 1033; 145 R R 348. 
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Second Civil Appeal No. 509 of 1932 
March 28, 1925 
NIYCGI, A. J. C. 
DAYARAM KUNBI—Puatntrrs— 
APPELLANT 
versus 
SAKU BAI KUNBI AND OTJERS—DERFNDANTS 
—RESPONDENTS 
Hindu Law—Widow — Surrender — Conditions of 
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valid surrender—Surrender in favour of daughter 
and daughter's son jointly—Held, it was a transfer 
and not surrender-—-Liability to pay personal dests of 
widow—Transfer of Property Act (IV of 1682), s. 128. 

By a surrender a Hindu widow relinquishes her 
interest in her husband’s estate in favour of the next 
reversioner af the time. She is supposed by the act 
of relinquishment to efface herself from the succes- 
sion as effectively as if she had been dead. The two 
essential conditions ofa valid surrender are (1) that 
the widow divests herself on the entire property 
and (2) that she does so in favour of the next rever- 
sioner or the body of reversioners on whom the pro- 
perty would devolve, if she had bean dead at the 
moment, Anyrelinquishment in favour of persons 
who are not the next reversioners cannot operate as a 
vars surrender although it may operate as a trans- 
er. 

Where two Hindu widows purported to surrender 
their widows’ interest in favour of tne daughter and 
daughter's son, the daughter being the next reversion- 


er: 

Held, that the act could not be given effectas a 
surrender but it wasa transfer. The widows under 
the guise of surrender had in reality gifted the pro- 
perty to the daughter and daughter's son. The 
entire property having been transferred to them, they 
became in point oflaw the universal donees under 
s. 128 of the Transfer of Property Act, and were 
liable to pay even the personal debts of the widow. 
Rangasami Goundan v. Nachiappa Goundan (4) and 
Bhagwat Koer v. Dhankdhart Prasad Singh (a), fol- 
lowed. KRagho Govind Parajpye v. Balwant Amrit 
Gole (12), relied on. 


S. ©. A, against the decree of the Dis- 
trict Judge, Nimar, dated August 2, 1932, 
in Civil Appeal No. 54 of 1932 arising out 
of Civil Suit No. 3 of 1931, dated Jan- 
uary 30, 1932, in the Court of the Sub- 
Judge, First Class, Khandwa. 


Messrs. W.R. Puranik and M. D. Khan- 
dekar, for the Appellant. 

Messrs. S. B. Gokhale and D. V. Gokhale, 
“ for the Respondents. 


Judgment.—This appeal arises out of 
è- Suit instituted by the appellant Dayz- 
ram against Musammat Baku Bai and 
Musammat Soni Bai, Hindu widows, and 
Bhima Bai, a daughter of one of them, and 
Narayan, her son, to recover the amount 
borrowed by the widows on January 30, 
1924. The debt was not charged on the 
property in the possession of the widows. 
They purported to surrender their widows’ 
interest in favour of the daughter and 
the daugnter’s son together on Uctober 19, 
1928, and delivered possession of the prop- 
erty to them. The appellant prayed for 
a decree not only against the widows but 
alsothe daughter and her son. The original 
Court decreed the suit but the lower appel- 
late Court dismissed it on the ground that 
the debt had not been incurred for legal ne- 
-cessity or for purposes binding on the estate. 
An additional reason was given that the 
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estate would not be liable unless the debt 
was charged on it. 

On.the point of legal necessity which is 
one of pure fact, the appellant has hardly 
any case noris it necessary to go into the 
question as to whether the property was 
liable for personal debts of the widow. I 
may only point out that the view propounded 
in Bhagwanirao Abaji v. Ramnath Kani- 
ram (1) is not favoured by this Court; see 
Kongshi v. Kandaji (2), nor by the Bombay 
High Court itself in its later decisiun see 
Popat Virji v. Damodar (3). ‘This aspect 
of the case, however, is not material. 

The appellant must, however, succeed 
on his contention that the so-called sur- 
render was in reality a gift and that under 
s. 128 of the Transfer of Property Act the 
donees were liable to discharge the debts 
incurred by the donor. 

The distinction between a surrender and 
transfer has been pointed out by their Lord- 
ships of the Privy Council in Rangasami 
Gounden v. Nachiappa Guunden (4). Bya 
surrender ə Hindu widow relinquishes her 
interest in her husband's estate in favour 
of the next reversioner at the time. She 
is supposed by the act of relinquishment to 


-efface herself from the succession as effec- 


tively as if she had been dead: see also 
Bhagwat Koer v. Dhankdharit Prasad Singh 
(5). The two essential conditions of a valid 
surrender are: (1) that the widow divests 
herself on the entire property, and (2) that 
she does so in favour of the next rever- 
sioner or the body of reversioners on whom 
the property would devolve, if she had been 
dead at the moment. Any relinquishment 
in favour of- persons who are not the 
next reversioners cannot operate as a valid 
surrender although it may operate as a 
transfer. Now inthis case the next reversioner 
was the daughter. If the relinquishment 


‘had been solely in her favour, it would have 


operated as valid surrender but the relin- 
quishment is in favour of the daughter 
[Case-law referred t0,] ` 


(1) 5 B §42; 11 Ind. Cas. 704; AIR 1923 Bom. 310; 
30 gom. L R 881. 

(2) A IR 1929 Nag. 191; 117 Ind. Cas. 266; Ind, Rul, 
(1929) Nag. 218. 

(3) A Ik 1934 Bom. 390; 155 Ind. Cas. 711; 36 Bom, 
L k 814i; 7 RB 457. j 

(4) 42 M 523; 50 Ind. Cas, 495; A IR 1918 P O 199; 
4614 72; 36 MLJ 493; 17A LJ 536; 29 Cl J539;, 
21 Bom. L R 640; 230 W N 777; (1919) M W N 226z, 
PO LT 5; luL W ldo; 1U PLR PO) & 
(5) 47 C 466; 53 Ind. Cas. 347; A I R 1919 PC 75; 
a7 MLJ513,17A L J 1036; (1919) M W N 860; 1 
PLU TI 2UP LR (PL OC) 27; 46 I AY59; 22 Bom, L BR 
477; 47 U 466; 24 O WN 274; 12L W 105 (PO), 


ah 
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jointly with the daughter’s son, who being 
a remote reversioner could not inherit the 
property on the assumption of the widow’s 
death at the moment. A surrender made 
by e widow in favour of a daughter’s son 
during tke lifetime of the daughter was 
held to be not a surrender: see Raja Dei 
v. Umed Singh (6), Narhyanaswami Ayyarv. 
Rama Ayyar (7). Similarly a surrender by 
a widow end daughter acting jointly in 
favour of the daughter's son was also nege- 
tived as void: see “Chianaswami Pillai v. 
Appaswami Pillai (8) and Yeshwani v. 
Antu. (9). In the same way a surrender in 
favour of one of the serval reversioners 
was held to be void: see Manjaya v. Shesha- 
giri, (10) and Bechu vy. Dulhma (11). In 
all these cited cases what purported to be 
surrenders departed from the two principles 
laid down by their Lordships of the Privy 
Council in the two decisions mentioned 
above and they were therefore rightly held 
to be invalid. 

1 feel no doubt that the surrender in 
this case cannot be given effect to as a 
surrender but as a transfer. Tha widows 
under the guise of surrender had in reali- 
ty gifted the property tothe daughter and 
daughter’ s son. The entire property having 
been transferred to them they became in 
point of law the universal donees under 
s. 128 of the Transfer of Property Act. They 
are indisputably liable to pay even the 
personel debts of the widows; see Ragho 
oe Paranjpye v. Balvant Amrit Gole 
12 
b The result is that the lower Appellate 
Court's decree is set aside and that of 
the original Court restored. The respond- 
ents will pay the appellant’s costs in all 
ee j ri 

Lea aces te 

6) 34 A 207; 13 Ind. Cas, 632: ge 9 i 

(7) 53 M 692: 128 Ind. Cas. 261: Al 21980 P C297; 
-82 L W 536; 9M LJ 666; 32 Bom. L R 1564; 52 
ar 442; 70 W N 1166; 34 C W N 1045; 571 A 305 
| ey 42 M 25; 48 Ind. Cas. 147; A IR1919 Mad. 865; 
> = L J 512; &@ L W 512; (1918) MW N 756; 24 ML T 


< 1%) 58 B 521; 154 Ind Oas. 252; A I R 1934-Bom. 
351; 36 Bom. L R 671; 7 R B 299. 

(10) 49 B 187; 85 Ind, Cas. 207; A I R1925 Bom, 129 
(2); 26 Bom. LR 126 

aot A R 1925 a 8; 80 Ind, Cas. 4; LR 5 (A) 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT 
Criminal Appeal No. 226 of 1935 
December 6, 1925 
Davis, J. C. AND Murata, A. J.C. 
ALI MOHAMMAD-—APPELLANT 
VETSUS 
EMPEROR—Oppositrs PARTY 


Penal Code (Act XLV of 1880), s. 300, Erceps. 2, 4 
—Accused armed with hatchet attacking deceased 


~ unarmed—Case not one of sudden jight—Offence not 


proved to be committed in heat of passion—LExceptions 
2and4, if apply—Grave provocation — Burden of 
proof as to—Suddenness of attack, if extenuating 
circumstance—Criminal trial—Sentence. 

Where the accused was armed with a hatchet when 
he attacked the deceased who was unarmed and the 
case could not be said tobe oneof sudden fight, 
or that inthe heat of passion the accused without 
having taken undue advantage or without having 
acted in a cruel or unusual manner did what he is 
alleged to have done, Iixceps. 2 and 4 to s. 300, Penal 
Code cannot be availed of by him. 

The burden of proving that the provocation was 
grave lies on the accused. 

Held, that although the suddenness of an attack is 
not necessarily an extenuating circumstence, tle 
High Court would not in this cas) interfere ‘With 
ths sentence passed. 

Mr. Mulchand Lilaramsing, for tae Ap- 
pellant. 

Mr. C. M. Lobo, for the Crown. 

Judgment.—‘Lhis is an appeal by one Ali 
Mohammad s/o Mir Khan from his convic- 
tion by the Second Additional Sessions 
Judge of Hyderabad under s. 302, Indian 
Penel Code. The facts of the prosecution 
case are briefly these : 

On April 5, 1935, at prayer time in the 
evening, the deceased Ahmed, his brothers 
Mohathmad and Gulu, their mother Bham- 
bhi and sister-in-law. Janat were harvest- 
ing their wheat crop in the field. The 
ac cused who lives ina neighbouring vil- 
lage was passing through “the field. He 
was asked not tointrude but he nevertheless 
went and stood at the Karia on the bor- 
der of the field; upon which the deceas- 
ed asked him again to.go away; but the 
accused replied that that was not the 
field of the deceased's father. This provok- 
ed the deceased who went over to the 
Karia. The moment he got up the bank 
of the canal where the accused was stand- 
ing, the accused gave a terrific blow with 
and ripped open ihe stomach 
of the deceased. The two brothers Moham- 
mad and Gulu came up on seeing this 
attack. They were also accompanied by 
one Kirir, a zamindar, who had come to 
the field to have a shave; but after pur- 
suing the accused for a certain distance 
they came back to the scene of the offence, 


Karir went to the accused's village and 
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informed Mohammad Khan Kaloi, the head- 
men of the village, of what had occurred. 
Mohammad Khan told Kirir that he will 
see to it that the accused would not abs- 
cod. From there Kirir returned again to 
the scene of offence. Gulu proceeded to 
inform Gul Mohammad his own zamindar. 
Gul Mohammad came to the scene of 
offence and advised Gulu to go and re- 
port the matter to the Police. Gulu first 
went to Tando Ghulamali outpost which 
he reached at 11 p.m. The officer in charge 
was merely a Police constable of the name 
of Sarwar Khan who was not authorised 
to take down the first information report. 
The constable gave a letter to Gulu to be 
taken to the Sub-Inspector at Matli. These 
are places several miles away from the 
scene of the offence. Gulu left for Matli 
and arrived there about 6 in the morning. 
The head constable Munshi who was in 
charge of the Police Station took down the 
first information report which is Ex. 6 on 
the record. 

Before the head constable of Matli ar- 
rived at the scene of the offence, the cons- 
table Sarwar Khan frem Tando Ghulemeli 
had already arrived, even before sunrise. 


With Gul Mohammed and Miro Khan this- 


constable went to the house of the accus- 
ed. As the accused was wearing a shirt 
and trousers which had stains of blood 
on them, these gurments were secured by 
the Police. There was also some blood 
on the accused’s shoes. These, too, were 
taken possession of by the Police. The 
accused then produced an axe which also 
had stains of blood on it. Sarwar-Khan, 
the constable, took the accused with the 
articles seized to the Jamadar who arriv- 
ed in the evening. After the necessary 
investigation the amadar arrested the ac- 
cused. The very next day itke accused 
was Challaned and then committed to the 
Court of Session with the result as afore- 
said. The version given by the accused 
wes that ashe was passing through the 
Karia he was set upon by- -the deceased 
and his two brothers and that he merely 
waived the hatchet in the air and it might 
accidently have hurt the deceased. The 
medical evidence goes to show that there 
was an incised wound beginning from the 
epigastric region going obliquely towards 
the left side of the abdomen below the 
ribs 9" x 44" cutting the stomach and per- 
forating the large intestines; there: was 
also a large incised wound cn the left 
side ofthe abdomen below injury No. 1 im- 
mediately above the erest of ilium, trans- 
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verse, 2” x 1” and cutting the abdominal 
muscles. The deceased, according to the 
doctor, must have died of shock end 
haemorrhage ês a result of these two in- 
juries. It was further opined by the wil- 
ness thatthe injury No. 1 was sufficient in the 
ordinary course of nature to cause death. 

Now, there is no doubt that it was the 
accused who caused the injuries which 
proved fatal. The fantastic story which 
he has given pleading self-defence hes 
only to be read to be condemned. In fact, 
his learned Advocate et the trial wisely 
thought fit not to press it upon the miten- 
tion of the Court. The evidence of the 
eye-witnesses Gulu and Mohammad, the 
two brothers of the deceased, Bhambhi, 
the mother of ihe deceased, and Kirir, 
the zamindar who hed come to the field 
for a shave, hangs well together. They all 
say that the accused cut through the field 
in which the family of the deceased were 
harvesting their crop and thit the deceas- 
ed gave a bitof his mind to the accus- 
ed, but the accused's attitude ccntinued 
to be provocative, inasmuch as he stocd 
near the Karie and would not go sway 
even though asked by the deceased to go 
away. Some abuses must have been ex- 
chenged. As soonas the deceased appeai- 
ed on the bank of the Karna the accused 
gave the two blows on his stomach. There 
cen be no doubt that these blows were 
given intentionally. They were dealt with 
such savage force that the entrails were 
cut through and through. The learned Ad- 
vocate who defended the accused at the trial 
pleaded that on the evidence recorded in 
the case the accused was entitled to the 
benefit of either exception 2 or exception 
4 of s. 302, Indian Penal Code. It was 
urged that the accused hada right of 
defending himself against three persons 
who had attacked him. Leaving aside the 
testimony of Gulu, Mohammad and Bhambhi 
who were closely related to the deceased, 
there is the testimony of Kirir who is an 
independent witness, a zamindar of some 
importance whcse father with whom he is 
joint pays considerable land revenue. No 
direct enmity hes been urged. The wit- 
ness has told us that the account given 
by the accused is not true, namely, that 
he was attacked first. Under the circum- 
stances, the plea of self-defence cannot be 
entertained, l 

With regard to exception 4 the diffculty 
in the way of the eccused is that he was 
himself armed with a hatchet wheresg 
the deceased was altogether unarmed. It 
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cannot be said that this was a caseof a 
sudden fight, or that in the heat of passion 
the accused without having taken undue 
advantage or without having acted in a 
cruel or unusual manner did what he is 
alleged to have done. These. two excep- 
tions, therefore, are not available to the 
appellant. His learned Advocate wants us 
now to consider exception 1. It is urged 
that the deceased was the first to abuse 
the accused; and that the abuse was so 
foul that the accused lost his self-con- 
trol and dealt the blow. There is no evi- 
dence whatsoever as to the nature of the 
abuse. On the contrary it appears to us 
that if there was any provocation, it was 
given first by the accused himself. He 
had no right to trespass into the field of 
the deceased particularly where two female 
members of his family were engaged in 
harvesting work. When asked to go away, 
instead of quietly going away, the accus- 
ed adopted a defiant attitude and made 
a most insulting remark that the field was 
not the jagir of the deceased’s father. If 
any abuses were exchenged, one can say 
from experience of village amenities that 
they were not ofa kind to be taken so 
seriously. Anyhow, the burden of proving 
that the provocation was grave lies on the 
accused end it does not appear to us that 
he has discharged it satisfactorily. The 
evidence such as there is on the record 
inclines us to the conclusion that 
abuses must haye been mutual ; and that 
those given by the deceased were not so 
filthy as is now sought to be made out 
otherwise the accused's Advocate would 


not have failed to put forward this plea ` 
The very fact that in’ the’ 


at the trial. 
lower Court the plea cf grave and sudden 
provocation was not taken, coupled‘ with 
the fact that even in the memorandum 
of appeal it has not been urged, goes to 
show that this isan afterthought. When 
it was realized that the accused was not 
likely to succeed in inducing the Court 
to accept the plea that this wasa case to 
which exceptions 2 and 4 applied, the learn- 
ed Advocate seems to have thought of 
advancing the plea of sudden end grave 
provocation. 

We hold that on the materials before 
us the Icwer Court was right in not giv- 
ing tie accused the benefit of any of the 
excepticns. 
Indian Penal .Code, must, therefore, be 
upheld. The appellant must consider him- 
self very fortunate thet he has escaped 
with the. lesser of ihe two punishmenis 
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The conviction under s. 202, 


iL iG 

prescribed by the section’ That the at- 
tack by the accused was not a premedi- 
tated one is considered hy the lower Court 
es an extenuating circumstance. Although 
the suddenness of an attack is not ne- 
cessarily en extenuating circumstance, we 
do not think we should interfere with the 


Sentence passed in this case; and we, | 
therefore, dismiss this appeal. 
N. Appeal dismissed. 
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MADRAS HIGH COURT 
Letters Patent Appeal No. 33 of 1934 
November 12, 1935 
Bras ey, ©. J. AND STODART, d. | 
K. S. ANANTHANARAYANA TYER— 
APPELLANT 
VETSUS 
RARICHAN—REsPONDENT 

Letters Patent (Madras), cl. 15-—-Order excusing 
delay in applying for leave to appeal as pauper— 
Whether ‘judgment —Appealability. 

An order refusing to set aside an order excus- 
ing delay in the presentation of an application for 
leave to appeal as a pauper and admitting the 
appeal is not a ‘judgment’ within cl. 15 of the 
Letters Patent of the Madras High Court and no 
appeal lies therefrom under the Letters Patent. 
Tuljaram Rao v. Alagappa Chettiar (1) end Brojo 
Gopal Roy Burman v. Amer Chandra Bhattacharya 
(2), referred to, 


. P. A. egainstthe order of Mr. Justice 
Lakshmana, Rao, J. dated August 3, 1934, 
and made in ©. M. P. No. 1280 of 1934, pre- 
sented to the High Court praying for en 
order to set aside the order excusing the 
delay in filing 8. R. No. 21178 appeal in forma 
pauperis sought to be preferred to the 
High Court against O. S. No. 48 of 1932 on 
the file of the Court of the Subordinate Judge 
of Calicut, dated March 30, 1933, and made 
in ©. M. P. No. 4002 of 1933 in A. S. No. 389 
of on the file of the High Court. 

Mr. C. S. Swaminathan, for the Appel- 
lant. 

Mr. S. Venkatachala Sastri, for the Res- 
pondent. l i - 


Beasley, C. J—The respondent was the. 
5th defendant in a suit in which a decree 
had been granted in favour of the 3rd plaint- 
iff He put in an application for leave 
to appeal as a pauper to the High Court. 
That applicaticn was out of time by a few 
days. The applicaticn for excusing the 
delay and for the admission of tke appeal 
was heard ex parte by Lakshmana Rao, J.s 
who excused the delay and admitted the 
appeal and gave the necessary directions 
upon the question of pauperism. The appel- 
lant here, who was the successful 38rd 
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plaintiff in the suit, put in an application 
before Lakshmana Rao, J. for the setting 
aside of his previous order excusing the 
delay. Lakshmana Rao, J. saw no reason 
for setting aside his previous order; and 
16 is with regard to that order thet this 
appeal under cl. 15 of the Letters Patent is 
before us. A preliminary -objection has 
been taken by the respondent that no 
appeal lies from such an order under cl. 15 
of the Letters Patent: and reference has 
been made to the well known case of Tulja- 
ram Row v. Alagappa Chettiar (1), where, 
on the question as to what is a ‘Judgment 
which under cl. 15 of the Letters Patent is 
an appealable one, Sir Arnold White, C. J. 
laid down the test as: 

“Whether its effect is to put an end tu the suit oz 
proceeding so far as the Court is concerned 
even if it dces not affect the merits of the suit or 
proceeding and does not determine any question of 
right raised.” 

If it merely allows the proceedings to go 
on, then it is not a final ‘judgment’ which 
can he the subject of an appeal under cl. 16 
of the Letters Patent. This decision has 
been applied in a number of other later 
cases in the Madras High Court although 
not dealing with an order precisely similar 
to.this. The effect of the order in the pre- 
sent case is that the appeal which would 
otherwise not have been admitted was, by 
the excusing of the delay, allowed to pro- 
ceed. The order, therefore, was not one 
which put an end to a proceeding but on the 
contrary it enabled it to go on. A case in 
the :Caleutta High Court which is similar 
to the present one is Brojo Gopal Roy 
Burman v. Amar Chandra Bhatiacharya (2), 
a decision of a Bench of three Judges con- 
sisting of Rankin, C. J. and Suhrawardy and 
Graham, JJ. There a second appeal was 
presented out of time and the appellants 
obtained a rule calling upon their opponents 
to show cause why the appeal should not 
be registered. The twoJudges composing 
the Bench who heard the rule differed in 
opinion. The rule was made absolute in 
accordance with the opinion of the Senior 
Judge. From this order an appeal was 
lodged under Cl. 15 of the Letters Patent 
which was exactly similar to cl 15 of the 
Letters Patent of the Madras High Court. 
It was there held that the order allowing the 
second appeal to be. presented out of time 
was not a ‘judgment’ within the meaning of 
cl. 15 of the Letters Patent although this 


(1) 35 M1; 8 Ind. Gas, 340; (1910) M W N 687; 8 M 


LT 453; 2) MLJI. 
(2) 56 © 135; 1id Ind. Cas. £8; I L L40 Cal, 166; 32 
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opinion was come to by Rankin, O. J. with 
some hesitation, Dealing with the matter 
he savs on p. 134:* 

“On the whole and not without some doubt I think 
that the mere circumstance that an order puts in peril 
the finality of a decision given in the respondent's 
favour does not of itself make that order a ‘judgment 
within the meening of cl. 15 of the Letters Patent. 
The same might be said of an order restoring a suit 
under O, IX, r. 9, and with much greater reason’ 
The same might he said of any order giving leave 
to appeal or granting a certificate that a case was a 
fit one to be taken un appeal. Whether any distinc- 
tion can logically or practically be maintained bet- 
ween an order setting aside an abatement and an 
order restoring a suit after dismissal for default may 
well be doubted. But in the case now before us the 
order complained of does not set anything aside. It 
operates merely to declare that the appeal may be 
entertained.” 

I agree with the view there expressed by 
Rankin, C.J. and in my opinion, therefore, 
the preliminary objection raised here must 
be upheld and the appeal dismissed without 


costs. 
Stodart, J.—I agree with my Lord the 


Chief Justice. 
A. 
*Page of 56 C.—[Hd.] 


a] 


Appeal dismissed. 





OUDH CHIEF COURT 
Civil Revision Application No. 126 of 1935 
February 18, 1936 
SRIVASTAVA, J. 
SITLA BAKHSH SINQH—APPELLANT 
VETS S 


BAIT NATH —Rzsronpsent 

Contract Act (IX of 1872), ss. 148, 151—Silver 
entrusted for making ornament—-Whether batlment— 
“Necessary care’ within s. 151—Whether finding of 
fact-~Reviston. , 

Where the silver which had been handed to the 
defendant was not to be returned in specie but it 
had to be returned in the shape of a finished arti- 
ele, namely karas, it must be held that when 
silver was entrusted to the defendant for 
the purpose of the making of the karas the 
intention was that the same silver would be used 
for the purpose and the words “otherwise disposed 
of eccording to the directions of the person deliver- 
ing them” in s. 148, Contract Act sufficiently cover 
the cage. The position of the defendant being that 
of a bailee, he is absolved from liability for the 
loss of the silver by tneft, Maung Son Myaing v. 
Maung Po Hman (1), relied on. 

The finding of the lower Court about the defen- 
dant having teken necessary care of the goods such 
as is required by s. 151 of the Contract Act is a 
finding of fact which is not open to question in 
revision. 


©. R. App. of the order of the First Addi- 
tional Judge of Small Cause Court, 
Lucknow, dated August 20, 1935. 

Mr. Pirthvipal Singh, for the Applicant. 
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Mr. Bani Bilas Misra, for the Opposite 
Party. 


Judgment.—-This is an application in 
revision under s. 25 of the Small Cause 
Courts Act against the order and decree 
dated August 20, 1935, of ithe learned Ist 
Additional Judge of the Court of Small 
Causes, Lucknow. 

The defendant opposite party carries on 
the business of a goldsmith. Admittedly 
on October 29, 1933, the plaintiff-appellent 
entrusted the defendant with silver 
weighing Rs. 85 and paid Rs. 5 in cash 
for the purpose of the making of a pair of 
karas. Asthe defendant failed to make 
the karas as promised by him, the plaintiff 
brought the suit which has given rise to 
this application for recovery of the price 
of the silver and the sum of Rs. 5 paid 
in cash together with interest by way of 
damages. It was contended in defence 
that a theft had been committed at the 
defendant’s shop and the silver deposited 
with him by the plaintiff together with 
other valuables had been stolen. It was 
further pleaded that in the circumstances, 
the position of the defendant being that 
of a bailee, he was not responsible for the 
loss. The lower Court found that the theft 
did take place as alleged and that the 
silver belonging to the plaintiff was 
stolen. It was further of opinion that the 
defendant was not guilty of any careless- 
ness or negligence inasmuch as the silver 
in question had been kept locked in an 
almirah anda chaukidar was employed to 
keep watch at night. In result the lower 
Gourt held thet the plaintiff was not en- 
titled to any reliefin respect of the silver 
entrusted to the defendant. Accordingly 
the suit was decreed for the sum of Rs. 5 
only with proportionate costs. 

The finding of the lower Court about 
the defendant having taken necessary 
care of the goods such as is required by 
s. 151 of the Contract Act is a finding of fact 
which is not open to question in revision. 
The only question of law which arises for 
determination is whether the contract bet- 
ween the tarties was one of bailment 
within the meaning of s. 148 of the Indian 
Contract Act, the section defines bailment 
as the delivery of goods by one person 
to another for some purpose upon 4 con- 
tract that they shall, when the purpose is 
accomplished be returned or otherwise 
disposed of according to the directions 
of the person delivering them. In the 
present case no doubt the silver which 
had been handed to the defendant was 


KHAZAN OHAND v. MOTI siNGa (LAH) 


1611 C 
not to be returned in specie but it had 

to be returned in the shape of a finished 
article namely the karas. It has been 
argued that it was open to the defendant 
to dispose of the silver which had been 
given to him in any way he liked and to 
make the karas out of other silver of the 

same quality. This might be so, but the 

test in such a case ought to be the inten- 

tion of the parties at the time of the- 
transaction. I m inclined to agree with 

the lower Court that in the circumstances 
of this case it must be held that when 

silver was entrusted tothe defendant for 
the purpose of the making of the karas 
the intention was that the same silver would 

be used for the purpose. There is no evi- 
dence as regards the quality of the silver 
which was supplied to the defendant, but 
it is obvious that the karas were/intended 
to be of the same quality as thet of the silver . 
which had been entrusted to the defend- 
ant. The words “otherwise disposed of 
according to the directions of the per- 
son delivereing them” sufficiently cover a 
case like the present. In Maung San Myaing 
v. Maung Po Hman 15 Ind. Cas. 431 (1) 
some precious stones and lumps of gold of 
a particular quality and three sovereigns 
were given to a goldsmith to convert into 
jewellery and were lost by theft not caused 
by want of proper case. It was held by 
the lower Burma Chief Court that as the 
intention was to convert the identical stones 
and lumps of gold into jewellery, the 
ownership did not pass to the goldsmith 
and the transaction being one of bailment, 
he was absolved from liability for the loss, 
but that the same intention could not be 
inferred in the case of the three sovereigns. 
The case is very similar tothe present one 
and supports the view of the lower Court. 
I am therefore of opinion that the decision 
of the lower Court is correct and must be 
upheld. 

I accordingly dismiss the application 
with costs. l 
D; Application dismissed. 
(1) 15 Ind. Cas. 431; 5 Bur. L T 106. 

LAHORE HIGH COURT 
Civil Revision No. 578 of 1934 
June 11, 1935 
BECKETT, J. 
KHAZAN CHAND—DECRER-HOLDER 
—PETITIONER 
Versus 
MOTI SINGH AND ANoTHER—J UDGMENT- 


DEBTORS—OPPOSTTE PARTIES. 
Civil Procedure Code (Act V of 1908), s. 46, O. XXI, 
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r. 52—AÁttachmenit—Property in Court's custody 
~~Precept received for attachment—Attachment, when 
takes effect—Decrees outstanding in same Court, whe- 
ther can be set off against each other. 

When a precept is received for the attachment 
of property in the custody of the Court, the attach- 
ment takes effect fromthe date when it is received 
by the Court bolding the property; and the refusal 
ofthe presiding olficer to acknowledge the attach- 
ment cannot affect the validity of an attechment 
which would be otherwise good, When the attached 
property is money, the custody Court must hold it 
at the disposal of the ettaching Court and must 
make it over to that Court when called upon to 
do so. When the money in the custody Court is 
subject to more attachments then one, the Court 
must award priority to the firstin pvint of time and, 
if the othe: decree-holders wantto share in the rate- 
able distribution, they must apply in time to the 
first attaching Court. John Tel & Co. v. Abdul 
Hye (|), and Visvanadhan Chetty v. Arunachelam 
Chetti (2), relied on. 

Order XXI, r. 18, Civil Procedure Code, does not 
provide, that all decrees outstanding in the same 
Court must necessarily be set off against each other. 
It merely provides that when two rival applications 
for execution are pending, execution must be car- 
ried out by satisfaction of smaller decree and partial 
satisfaction to the same extent vf the larger decree. 

G the judgment-debtor deposited in Court money 
due to M under a decree. Another Court attached the 


' money on benalf of a decree-holder of M. In the 


meantime G got a decree against M and attached 
the money deposited by him in discharge of the 
decree-debt due by him. The Court passed satis- 
faction of M’s decree and recording satisfaction 
of both decrees tu the extent of money deposited, 
ellowed G to withdraw the money: 

Held, that the order was not proper and that the 
money withdrawn by G should be returned to the 
Court as it was already under attachment and that 
G's decree will remain outstanding in full against 


C. R. from an order of the District Judge, 
Sialkot, dated April 30, 1934. 

Mr. Gobind Ram Khanna, for the Peti- 
tioner. 
` Order.—Tne applicant Khazan Chand 
obtained a decree for Rs. 4,800 against Moti 
Singh at Sialkot, on November 2, 1931. 
Moti Singh had already obtained a decree 
at. Amritsar against his brother, Gurdial 
Singh, and three other persons, under which 
each of the judgment-debtors was to pay 
him a sum ot Rs. 2,900 with interest. In 
accordance with this decree Gurdial Singh 
had paid Rs. 2,932 into the Amritsar Court 
on December 3, 1930, but the money had not 


. yet been drawn out by the decree-holder. 


Khazan Chand eppiied on November 3, 
1931, to the Sialkot Court for attachment 
and realisation of nis money in accordance 
with the procedure laid down ins. 46, Civil 
Procedure Code, read with O. XXI, r 52, 
Civil Procedure Code. A precept was ac- 
cordingly issued from the Sialkot Court to 
the Amritsar Court on November 4, and 
reached the Amritsar Court on Novem- 


KHAZAN OHAND v. MOTI SINGH (LAH) 


419 
ber 5. A correspondence ensued into the 
details of which itis unnecessary to enter. 
It is sufficient to say that the attachment 
was not finally acknowledged by the Amrit- 
sar Court until March 10, 1932. 

In the meantime Gurdial Singh had ob- 
tained a decree against his brother Moti 
Singh, dated January 28, 1932, and im- 
mediately proceeded to attach the money 
which he had himself paid into Court under 
the decree held by Moti Singh. There was 
no undue delay in giving effect to this 
attachment, which was registered on Feb- 
ruary 4.1932, that is to say, more than a 
month before the Amritsar Court finally con- 
sented to give effect to the precept which 
it had received from Sialkot. Final orders 
regarding the disposal of this money were 
not passed by the Senior Subordinate Judge 
at Amritsar until December 2, 1932. He 
then proceeded to adjust the decree of Gur- 
dial Singh against the decree of Moti Singh 
recording a satisfaction of both decrees to 
the extent of the money deposited in Court 
by Gurdial Singh. Having done this, he 
held that Moti Singh’s decree had been 
satished, that the money in Court no longer 
belonged to’ Moti Singh, and that Gurdial 
Singh, was entitled to withdraw it from 
Court. 

In the second place, he held that Gurdial 
Singh would in any case be entitled to 
withdraw the money in preference to 
Khazan Chand, since his attachment had 
priority in point of time to the precept re- 
ceived from Sialkot. The finding of the 
District Judge on the second point is clearly 
wrong. ; 

When a precept is received for the attach- 
ment of property in the custody of the Court, 
the attachment takes effect from the date 
when it is received by the Court holding 
the property; and the refusal of the presid- 
ing officer to acknowledge the attachment 
cannot affect the validity of an attachment 
which would be otherwise good: John Tiel 
& Co. v. Abdul Hye (1). The procedure to 
be observed after such an attachment has 
been clearly laid down in Visvanadhan 
Chetty v. Arunachelam Chetti (2). When 
the attached property is money, the custody 
Court must hold it at the disposal of the 
attaching Court and must make it over to 
that Court when called upon to do so. When 
the money in the custody Court is subject tu 
more attachments than one, the Court must 


1) 19 W R 37, : 
th 44 Mad. 100; 60 Ind. Cas. 302; A I R 1921 Mede 


918. 39 M L J 608; 12 L W 744; 28 M L T 412; (1921) 
M W N l4 (F. B)). 


420 


award priority to the firstin point of time 
and, if the other decree-holders want to 
share in the rateable distribution, they 
must apply in time to the first attaching 
Court. 

In the present instance, the Amritsar 
Court should have acknowledged the attach- 
ment when it was received and should have 
paid over the money when called upon to do 
so; and, if had not avoided this duty by 
what can only be described as a series of 
shifts and evasions, the Sialkot Court would 
have been placed in possession of the 
money before Gurdiel Singh had obtained 
his decree. His subsequent attachment of 
the money could not affect the position of 
the Court at Sialkot. 

As regards the adjustment of decrees bet- 
ween Gurdial Singh and Moti Singh, the 
Senior Subordinate Judge has misread the 
provisions of O. XXI, r. 18, Civil Procedure 
Godé. This does not provide, as he seems 
to think, that all decrees outstanding in the 
same Court must necessarily be set off 
against each other. It merely provides that 
when two rival applications for execution 
must be carried out by satisfaction of the 
smaller decree and partial satisfaction to 
the same extent ofthe larger decree. In 
the present instance, the money due under 
Moti Singh's decree had already been paid 
into Court, and Moti Singh had merely to 
withdraw it, so that there was no longer 
any question of executing the decree against 
Gurdial Singh. This money, which was ly- 
ing at the disposal of Moti Singh, had been 
attached by the Sialkot Court on behalf of 
Khazan Chand and no one else was entitled to 
receive it until the attachment was remov- 
ed. Nor, when this money had been paid 
‘Into Court by Gurdial Singh in satisfaction 
of Moti Singh’s decree, was it possible for 
that decree to be satisfied in any other way. 
The decree had, in fact, already been satis- 
fied by the payment into Court and the 
provisions of,O. XXI, r. 18, Civil Procedure 
Code, were no longer applicable. 

In these circumstances, I can only hold that 
the executing Court at Amritsar acted with 
gross irregularity in failing to comply 
with the precept of the Sialkot Court, and in 
ordering the money to be paid out to Gur- 
dial Singh. I accept the application for re- 
vision’ and return the proceedings with the 
direction that the Court should take im- 
mediate steps to recover the money from 
Gurdial Singh and should remit it to the 
Sialkot Court when recovered. When this 
is done, Moti Singh's decree will be treated 
as Satisfied so far as regards Gurdial Singh 
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while Gurdial Singh’s decree will remain out- 
standing in full against Moti Singh. Gur 
dial Singh will pay the costs of the applicant 
in this Court. 

D. Application accepted. 


OUDH CHIEF COURT 
Civil Reference No. 4 of 1935 
February 20, 1936 
NRIVASTAVA AND NANAVUTTY, JJ. 
SUNDAR LAL—-APPELLANT 
VETSUS 
Thakur GANDHARAP SINGH— 
RESPONDENT 

Stamp Act (II af 1899), s. 2 (5)--Bond—Held, that 
the document was not a bond but an agreement. 

The terms of a document which was described 
as a satta were that the executant S. L. agreed to 
supply T, G. in whose favour the document was 
executed 700 kachcha muunds of sugarcane juice 
at the rete of Rs. 37 per hundred maunds from the 
month of Pus till Phagun 1310 F'asli. He was paid half 
of the price at the time of the execution of the docu- 
ment and it was agreed that he would receive one- 
fourth of the price when he started working the’ 
pressing machines and the remaining one-fourth 
when the work was finished. The document also 
contained several provisions as regards the quality of 
the juice to be supplied and also a condition foi 
payment of damages at the rate of 2 annas per maund 
in case of breach of agreement. 

Held, that the document could not be treated as e 
bond within the meaning of definition given in s. 2, 
cl. (5), Stamp Act and must be treated as an agree- 
ment. Girborne & Co. v. Subal Bowri (1), relied on. 

Distinction between bond and agreement ex- 
plained. 

The Government Advocate, for the Board 


of Revenue, U. P. 


Judgment.—This is a reference made by 
the Deputy Commissioner of Kheri under- 
s. 61 of the Indian Stamp Act. The ques- 
tion is whether a document described 
as a satta is to be treated as an 
agreement or asa bond for the purpose of 
payment of stamp duty. The terms of this 
document are that the executant Sundar 
Lal agreed to supply Thakur Gandharap 
Singh, in whose favour the document was 
executed 700 kachcha maunds of sugarcane 
juice at the rate of Rs. 37 per hundred 
inaund from the month of Pus till Phagun 
1340 Fasli. He was paid half of the price 
at the timeof the execution of the docu- 
ment and it was agreed that he would 
receive one-fourth of the price when he 
started working the pressing machines and 
the remaining one-fourth when the work 
was finished. The document also contains 
several provisions as regards the quality 
of the juice to be supplied and also a condi- 
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tion for payment of damages at the rate of 
2 annas per maund in case of breach of 
agreement. The Munsif of Kheri before 
whom the document was produced in a 
Small Cause Court suit treated it as a 
simple agreement and recovered the defici- 
ency of annas fourin the stamp duty and 
Rs. 5 by way of penalty from the party who 
had produced it. The learned Deputy Com- 
missioner of Kheri is of opinion that it 
should be stamped as a bond and has 
accordingly made this reference. 

We are of opinion that the document in 
question cannot be treated as a bond 
Within the meaning of definition given in 
s. 2, cl. (5) and must be treated as an agree- 
ment. The distinction between a bond and 
an agreement was pointed out by Garth, 
C. J. in Girborne & Co. v. Subal Bowrt 8 OC. 
284 (1), and the following passages from that 
judgment may be usefully quoted : 

“ The definition of a bond in cl.5 of the Act is 
precisely what weunderstand by a bond in England 
and it isan obligation of a different character from 
a covenant to do a particular act.the breach of which 
must be compensated in damages.” 

“Whether ə penal clause is attached to such a 
covenant or not, the remedy for the breach of it is 
in furm and substance a suit for damages; and by 
s. 74 of the Indian Contract Act, the English rule 
with regerd to liquidated damages is abolished and 
the plaintif in such a suit has no right under any 
circumstances to claim the penalty itself as such. 
He can only recover such compensation, not exceeding 
the amount of the penalty, as the Judge at the trial 

_ considers reasonable; but he is entitled to that com- 
pensation, whether he proves any actual damages or 


not. 
“The remedy upon a bond is very different. The 


plaintiff in the case of a simple money bond recovers 
the sum named in the bond, or in the case ofa bond 
conditioned for the performance of covenants, he 
recovers the actual damage which he can prove that 
he has sustained. In either case not only is the 
bond a contract of a different form and nature from 
a covenant with a penal clause, but the remedy upon 
it, and the amount recoverable for the breach of it, 
is also different.” 

In the present case the executant Sundar 
La] did not undertake any obligation to 
pay any money to Thakur Gandharap Singa. 
The only reference to payment of money 
contained in the instrument is the reference 
for payment of the price of the sugarcane 
juice by Gandhar.p Singh to Sundar Lal. 
No doubt Sundar Lal undertook the obligas- 
tion of supplying sugareane juice on the 
terms stated in the dccument. The provi- 
sion as regards his liability for damages in 
case of a breach of agreement and the other 
terms of the document show that the docu- 
ment is rather in the nature of an agree- 
ment than a bond. We are accordingly of 


(1)-8 0. 284. 
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opinion that the stamp duty and the penalty 
realised by the Munsif was sufficient. 
We answer the reference accordingly. 
D. 
Order accordingly. 


MADRAS HIGH COURT 
Civil Appeal Mo. 278 of 1934 
September 25, 1935 
VARADACHARIAR AND PANDRANG ROW, JJ. 
SRI RAJAH BOMMADEVARA RAJYA 
LAKSHMIDEVAMMA BAHADUR 
Zamindarint GARU—APPELLANT. AND 
Derenpant No. 2 


VETSUS 
‘BBOGGAVARAFPU SUBBA RAO AND 
OTHERS-~PLAINTIFFS—RESPONDENTS 
AND DEFENDANT No. 1 

Transfer of Property Act (IV of 1882), s, 52—Lis 
pendens—Transfer pending suit in which a claim, 
for maintenance as charge is in issue~Applicabili- 
ty of the rule of lis pendens—Charge claimed only 
on ‘a sufficient portion of suit properties’ without 
specifying items to be charged—Rule, whether. 
applies. 

The doctrine of lis pendens laid down in s. 52 of 
Transfer of Property Act applies to a suit in which 
a claim for declaring maintenance .as a charge on 
specific immovable{properties is in issue. Rattamma 
v, Seshachalom Sarma (1), not followed. Seetharama- 
nujacharyulu v. Venkatasubbamma (3), relied on. 

In order thst the doctrine of lis pendens may 
apply to such suits if is not necessary that the 
claim should be for a charge on specified items of 
immovable properties, It is enough if there is a 
charge on ‘a sufficient portion of the suit proper- 
ties,’ 

CG. A. against the decree of the District 
Court of West Godaveri at Ellore in Origi- 


nal Suit No. 49 of 1933. 

Mr. C. S.Venkaia Chariar, for the Ap- 
pellant. 

Mr. C. Rama Rao, for the Respondent. 

Varadachariar, J.—The point for deter- 
mination in this appealis whether the plaint- 
ifs’ mortgage dated July 1927, can take 
precedence over the appellants’ maintenance 
charge declared by the decree in O. 6. 
No. 38 of 1919. The decree in that suit 
was passed only on February 1, 1928, and 
the plaintiffs accordingly contended that 
the charge must be held to take effect 
only from the date of the decree and can- 
not, therefore, prevail as against their 
mortgage. The appellant on the other 
hand maintained that by reason of the 
application of the doctrine of lis pendens 
laid down in's. 52 of the Transfer of 
Property Act, her claim is entitled to pri- 
ority over the plaintiffs’ mortgage, because 
in the written statement filed by her in 


422 


February 1921, in O. S.No. 38 of 1919 
she had asked that her maintenance meyv 
be made a charge on a ‘sufficient portion’ 
of the properties forming the subject- 
matter of that suit and issues raising the 
question of her right to a charge had been 
framed as early as March 5,-1921, though 
for some reason or other the suit was not 
decided till February 1928. 

An extreme contention has been put 
forward before us on behalf of the res- 
pondent that a claim for maintenance even 
when coupled with a praver fora decla- 
ration of charge on specific immovable pro- 
perties, will not fall within the terms of 
s. 52, so as to contract the doctrine of 
lis pendens, because such a claim cannot 
be described as a claim of ‘right to im- 
movable property directly ond specifically 

in question’. Reliance was placed in sup- 
port of this argument on a decision of 
Devados, J., in Ratiama v. Seshachalam 
Sarma (1) and certain observations of Jack- 
son, J., in Official Receiver of Cuddappa v. 
Subbamma (2). - The judgment of Devadoss, 
J., is opposed to the course of decisions 
both in this presidency and elsewhere and 
it has heen definitely dissented from in 
Seetharamanujacharyulu v. Venkatasubbam- 
ma (3) and Ramaswami Pillai v. Trichna- 
poly Co-Operative Credit Bank (4). As re- 
gards the observation of Jackson, J., we 
think it sufficient to say that it was obiter 
because the actual decision in the case 
did not turn upon that remark. We, 
therefore, overrule the contention that s. 52 
has no application to a claim for a main- 
tenance charge. The learned District Judge 
has decided against the appellant on a 
different ground. Relying upon some obser- 
vations in Ramaswami Pillai v. Trichna- 
poly Co-Operative Credit Bank (4) at 
p. 151,* the learned Judge was of opinion, 
that because the 2nd defendant had not 
specified any item of immovable property 
in her written statement in O. S. No. 38 
of 1919, she could not invoke s. 52. He 
drew a distinction between a case where 
a claim against a general estate and a 
claim for a charge on specified immovable 
property and also perhaps a distinction bet- 
ween acase where a claim is made against 
the ‘‘whole estate” and one where the claim 


(1) 52 M L J 520; 101 Ind. Cas. 806; A 1 R 1997 
Mad, 502; (1927) M W N 344. 

(2) AI R 1927 Mad. 403; 99 Ind. Cas. 564. 

(3) 54M 139 127; Ind. Cas. 809; A I R 1930 Mad. 
823: 59 M L J 485; (1930) M W N 625; 32 L W 416; 
Ind. Rul. (1930) Mad. 1019? 
~ (4) 69 M LJ 447; 158 Ind. Oas. 778; A I R 1935 
‘Mad, £67; (1935) M W N 983; 42 L W 550; 8 RM 344, 
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is made againsi. a ‘sufficient portion’ of the 
estate. It seems to us that the learned 
Judge has interpreted the observations in 
Ramaswami Pillai v. Trichinopoly Co-Opera- 
tive Credit Bank (4), at p. 181. Those obser- 
vations occur in a portion of the judgment 
where the leaned Judges were referring 
by way of analogy to certain American 
cases dealing with the right to alimony, for 
the purpose of supporting their conclusion 
that in claims for maintenance where a 
charge is also prayed for, the charge when 
ultimately decreed will take effect no: mere- 
ly from the date of the decree but from 
the date of the plaint. In the quotation 
which the learned Judges make from the 
American cases the real distinction is bet- 
ween cases where the claim is only in per- 
sonam end cases where the claim is for a 
charge. The claim: in persunam that is 
referred toisa claim against the general 
estate. The antethesis in the American 
cases was not between the whole estate 
and a specified portion of the estate. 

In the present case, the written state- 
ment filed by the present appellant in O. 
S. No. 38 of 1919 praved in para. 8 that 
the meintenance awarded to her “may be 
made 2 charge on sufficient portion of the 
suit properties.” She did not, of course, at- 
tach a schedule to the written statement, 
because she was making a claim with 
reference to the properties specified in the 
plaint schedule. As observed in Lokenath 
v Achutananda (5), it is sufficient if upon 
a reading of the pleadings in the case 
the identity of the property involved in 
the litigation could be ascertained. If that 
is the true position, we do not see why 
it should make any difference when the 
lady who claims maintenance prays that 
a charge may be declared not on all the 
properties but on a sufficient portion of the 
properties. All the properties are involved 
in the lis so far as her prayer is concern- 
ed, but she also refers to the undoubted 
discretion which the Court has to restrict 
the charge to any reasonable portion of 
the properties, It does not seem to us right 
to hold that a reference in the written state- 
ment to the undoubted power-of the Court 
to restrict the charge to a reasonable por- 
tion of the property should itself be made 
the reason for excluding the operation of 
ihe doctrine. of lis pendens. The latest 
decision of a bench of this Court compos- 
ed of Ramasam and Venkatasubba Rao, JJ., 
in Rameswami Pillai v. Trichniapoly Co- 

(5) 15 C L J 391; 2 Ind. Cas. 85. 

*Page of 54 M.—(Hd.] 
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Operative Credit Bank (4), is authority in 
favour of the proposition that if she had 
asked for a declaration of a charge on all 
the properties involved in the suit, she 
would certainly be entitled to the bene- 
fit of the doctrine of lis pendens though 
ultimately the charge may be declared only 
on some of the properties. The same prin- 
ciple, we think, is equally applicable to th 
present case. ; ; 

We would accordingly set aside the de- 
cision of the lower Court on Issues Nos. 2 
and 3 in the case. 
by the lower Court in respect of Issue No. 4 
will stand. The decree of the lower Court 
will be modified by declaring that the 
plaintiffs’ mortgage is subject to the charge 
created in the appellant's favour by the 
decree in O. S. No. 38 of 1919. The ap- 
pellant will be entitled to her costs in the 
suit and in appeal from the plaintitis-res 
pondents. 

N. Order accordingly. 





OUDH CHIEF COURT | 

Civil Revision Application No. 61 of 1931 
February 18, 1936 
NANAVUTTY, J. 
LAL JOGENDRA BAKHSH SINGH— 
DEFENDANT—ÅPPLICANT 
veTSUS 

Mr. ANDREWS A. FERNS—PLaIntTIFE— 


OPPOSITE Parry. 

Provincial Small Cause Courts Act (IX of 1887) 
s. 25—~Revision—When proper—Question of limi- 
tation. 

The powers conferred by s. 25 of the Small Cause 
Coarts Act are purely discretionary and are not to be 
exercised unless it appears that some substantial 
injustice has resulted from the decree of the Court of 
Small Causes. Where, therefore, it is alleged the 
Judge of the Small Oause Court had committed an 
error in deciding the question of limitation but no 
injustice had been done, the revisional powers under 
s. 25 will not be used. Mohamad Ba- 
kar v. Bahal Singh (1), Raghuraj Singh 
v. Sahil Din 2) Mohammad Saadat Ali Khan v. 
Kuar Lal (8), Thakur Mirbhat Singh v. Hanoman 
Singh (4), Haideryar Khan v. Raghunath Prasad (5), 
Lachhmi Narain v. Putti Lal (6), Sheomangal 
Prasad v. Durga Sahai Shukal (7) and C. P. Clarke 
vy. Agha Aziz Khan (8) relied on. 

C. R. App. against the order of the Second 


Additional Judge as Judge, Small Cause - 


Court, Lucknow, dated April 18, 1935. 

Mr. K.N. Tandon, for the Applicant. 

Mr. 8S. N. Roy, for the Opposite Party. 

Judgment.—This is an application for 
revision against a judgment of the learned 
Judge of the Small Cause Court of Lucknow 
decreeing the plaintiffs suit for arrears of 
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tuition fees against the defendant Lal 
Jogendra Bakhsh Singh who is the taluqdar 
of Gopalkhera estate. The defendant has 
come up in revision, and it has been argued 
on his behalf that the Court below ought 
to haye held that Ex. 1 did not amount to 
a valid acknowledgment so as to save the 
claim of the plaintiff for arrears of tuition 
feesafter Mach 29, 1932, from the bar of limi- 
tation. I am not prepared to accede to this 
contention of the applicant. In Mohamad 
Bakar v. Bahal Singh, 13 All. p. 277 (1), it 
was held by a Full Bench of the Allahabad 
Higa Court that the revisional powers of the 
High Court conferred by s. 25 of the 
Provincial Small Cause Courts Act are to be 
exercised only where it appears to the High 
Court that some substantial injustice to a 
party to the litigation has directly resulted 
from material mis-applic2tion or mis-appre- 
hension of law or from a material error in 


procedure. This ruling ofthe Full 
Bench of the Allahabad High Court 
was followed by a Single Judge 


of the late Court of the Judicial Cominis- 
sioner in Raghuraj Singh v. Sahib Din, 15 
O. ©. p. 319 (2), and it was held that the 
powers conferred by s. 25 of the Small 
Cause Courts Act were purely discretionary 
and were not to be exercised unless it 
appeared that some substantial injustice 
had resulted from the decree of the Court 
of Small Causes. It may he pointed out 
that in this case also, it was alleged that the 
Judge of the Small Cause Court had com- 
mitted an error in deciding the question of 
limitation but the Court was of opinion that 
no substantial injustice had resulted from 
it and accordingly dismissed the revision 
application. The same principle həs been 
reiterated in a number of decisions of this 
Court in Mohammad Saadat Ali Khan v. 
Kuar Lal, A. I. R. 1926 Oudh 9519 (3), 
Thakur Nirbali Singh v. Hanoman Singh, 
A. I. Ry 1927 Oudh 627 (4), Haideryar Khan 
v. Raghunath Prasad, A. 1. R. 1927 Oudh 569 
(5), Lachhmi Narain v. Putii Lal, A. IL R. 
1939 Oudh 420 (6) and Sreumangal Prasad 
v. Durga Sahai Shukul, A. I. R. 1933 Oudh 
346 (7). Thusit is settled law that tais 
Court will not ordinarily exercise ils dis- 
(1) 13 A 277; A W N 1891, 80. 


15 O 0 319; 17 Ind Cas 470. 
3 A I R1926 Oudh 519; 93 Ind. Cas. 912; 30 W N 
8-13 OL J 641. 
ý 1 A I R1927 Oudh 627; 105 Ind, Cas. 845, 
(5) A I R 1927 Oudh 569; 103 Ind. Oas, 886; 1 Luck, 


> 


. 263. 
E T IR 1930 Oudh 420; 128 Ind. Oas. 66; 7 
o` W | 


“N 760; 6 Luck 102. ie 
(7) AIR 1933 Oudh 346; 146 Ind. Cas. 595; 10 


O W N 581; 6 R O 150. 
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the Small Cause Courts Act, if no injustice 
appears to have been done by the decision 
of the trial Court. The question whether 
the decision of the trial Court should be 
interfered with or mot under s. 25 of the 
Small Cause Courts Act depends upon the 
facts and circumstances of each particular 
case. Ina recent decision of this Court 
in a s. 25 Application No. 31 of 1935 decided 
on February 18, 1926, C. P. Clarke v. Agha 
Aziz Khan (8), to which I was a party, it 
was held that it was no doubt true that the 
question of limitation raised on behalf of 
the applicant was one of law and that the 
Court was not precluded from interfering 
with the lower Couri’s decision on that 
ground, nevertheless the Bench declined to 
interfere with the decision of the trial Court 
because it was satisfied that far from fur- 
thering any ends of justice, the Court would 
be perpetrating an injustice in’ interfering 
with the decree of that Court in that case. 
In the present case also, the decision of the 
learned Judge of the Court below is an 
eminently just decision, and I see no 
reason to interfere with it. 

For the reasons’ given above, I dismiss 
this application for revision with costs. 

D. Application dismissed. 

(8) (1936) O L R 172. 





OUDH CHIEF COURT 
Civil Application No. 60 of 1935 
February 26, 1936 
NanavoTty, J. 
SHANKAR PERSHAD—Aucrion- 
PURCHASER—A PPLICANT 
versus 


S. MOHAMMAD TAQI alias BUDHAN 


SAHEB AND OTAERS—OPPOSITE Party 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 89, s. 115—Application to set aside sale—Tender 
by person acquiring interest after sale—Court 
allowing application-—Revision, maintainability of. 

A decree was obtained against M and others by S 
decree-holder. The latter sold a house of the judg- 
ment-debtor and the applicant A purchased it at an 
auction sale. On May 12, 1934, the judgment- 
debtors applied to have the sale set aside under 

XXI, r. 89 of the Code of Civil Procedure, In 
this application the judgment-debtors stated that 
they and M had entered into an agreement for sale 
of the house and the judgment-debtors had instruc- 
ted M to pay a sum of Rs, 244 for payment to the 
decree-holder and Rs. 25 for payment to the auction- 
purchaser. Tender was made in Court by M alone 
for deposit of this sum of Rs, 269 made up of these 
two items of Rs. 244 and Rs. 25. The Court exe- 
cuting the decree accepted the tender and set 
aside the sale. The. auction-purchaser contended 
that the tender was bad because the money was 
paid by M alone who was neither the judgment-debtor 


SHANKAR.PERSHAD Ù. MOHAMMAD TAQI (OUDH) 
 cretionary powers in revision under s. 25 of: 


ed it at an auction sale. 
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nor a person who had acquired any interest in 
the property that had been sold. The lower Appel- 
late Court rejected tnis contention and held that the 
tender was good and that the order of the execut- 
ing Court setting aside the’sale was valid. The 
auction-purchaser went in revision and contended 
thet the lower Court had exercised a jurisdiction 
not vested in it by law by setting aside the sale 
made in favour of the auction-purchaser : 

Held, (4) the would-be purchaser M acquired an. 
interest in the immovable property, that had been 
purchased by the auction-purchaserS after the auc- 
tion sale in favour cf Shad taken place. He, there- 
fore, prima facie would not be entitled to have 
the sale set aside on his depositing 5 per cent. of 
the purchase money and the amount specified in the 
proclamation of sale as that for the recovery of 
which the sale was ordered. Sarvi Begam v. Haider 
Shah (1), followed. Thimmarazu Venkataku tumbo 
Rao v. Thimmarazu Ventappoyya (3), not followed. 

(ii) The lower Court had not exercised a juris- 
diction not vested in it by law, or failed to exer- 
cise a jurisdiction so vested or acted in the exercise 
of its jurisdiction illegally or with material irre- 
gularity and, therefore, the High Court would not 
interfere in revision. Yad Ram v. Sunder Singh (6), 
followed. 

[Case-law discussed. | 


©. App. for revision ofthe order of the 
Sub-Judge, Malihabad, Lucknow, dated 
January 31, 1935. 

Messrs. M. Wasim, H. D. Chandra and 
Hakimuddin, for the Applicant. | 

Messrs. Radha Krishna and G. D. Khare, 
for the Opposite Parties. 


Judgment.—This is an application under 
s. 115 of the Code of Civil Procedure filed by 
the auction-purchaser Shankar Prasad 
against an appellate order of the learned 
Subordinate Judge of Malihabad in the 
District of Lucknow upholding the order 
passed by the Munsif of North Lucknow 
selting aside a sale. 

The facts out of which this application for 
revision arises are briefly as follows:— 

A decree was obtained ageinst Muham- 
mad Taqi and others .by Syed Sajjad 
Husain decree-holder. The -latter sold a 
house of the judgment-debtor and the 
applicant Shankar Prasad purchas- 
On May 12, 1934, 
the judgment-debtors applied to have the 
sale set aside under O. XXI, r. 89 of the 
Cade of Civil Procedure. In this application 
the judgment-debters stated that they and 
Moti Lat had entered into en agreement for 
sale of the house and the judgment-debtors 
had instructed Moti Lalio pay a sum of 
Rs. 244 for payment to the decree-holder 
and Rs. 25 for payment to the auction- 
purchaser. Tender was madein Court by 
Moti Lal alone for deposit of ‘this sum of 
Rs. 269 made up of these two items of 
Rs. 244 and Rs. 25. The Court executing 
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the decree accepted the’ tender and set 
aside the sêle. The auction-purchsser 
contended that the tender was bad because 
the money was paid by Moti Lal alone who 
was neither the judgment-debtor nor 6 
pe:son who had acquired any interest in 
the property that had been sold by auction 
sale. The lower Appellate Court rejected this 
contention end held that the tender was 
good end that the order of the executing 
Court setting aside the sule was valid. The 
auction-purchaser has now come Upin revi- 
sion and it 1s contended on his behalf thet 
the lower Court has exercised a jurisdiction 
not vested in it by law by setting aside the 
sale made in favour of the auction- 
purchaser. 
Order XXI, r. 89, sub-s. 1 runs as 
follows:— i 
“Where immovable property hes been sold in 
execution of a decree, any person either owning such 
property or holding an interest therein by virtue of a 
title acquired before such sale, may apply to have the 
sale set aside on his depositing in Court.......... 
(a) for payment to the purchaser, a sum equal to 
five per cent. of the purchase money, and 
(b) for payment to the decree-holder, the amount 
specified in the proclamation of sale as that 
for the recovery of which the sale was 
ordered, less any amount which may, since 
the date of such proclamation of sale have 
been received by the decree~holder”. 


It is clear from the provisions of O. XXI, 
r. 89 of the Code of Civil Procedure ihat the 
person who can apply tothe Court to have 
the sale set aside must be either the judg- 
ment-debtor or his reccgnised agent as 
understood within the meaning of O. IM, 
r. 1 of the Code of Civil Procedure, or any 
other person holding an interest in the 
property sold, by virtue of a title which had 
been acquired before the date of the 
auction sale. In the present case, it is 
. admitted that the auction sale took place on 
April 16, 1934, and the application for 
making the tendermade by Moti Lal was 
dated May 12, 1934. It is, therefore, clear 
that the would-be purchaser Moti Lal 
acquired an interest in the immovable 
property, that had been purchased by the 
auction-purchaser Shankar Frasad, after the 
auction sale in favour of Shankar Prasad had 
taken place. He, therefore, prima facie 
would not be entitled to have the sale set 
aside on his depositing 5 per cent. of the 
purchase money and the. amount specified 


in the proclamation of sale as that for the. 


recovery of which the sale was ordered. 

The learned Counsel for the applicant 
relies upon a ruling of the Allahabad High 
Court reported in Sarvi Begam v. Haider 
Shah, 9A. L. J., p.12 (1) in which it was 

(1) 9A LJ 12; 13 Ind. Cas. 404. 
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held thst a tender by a person who was 
neither an attorney, general or special, nor 
a Vakil or Mukhtar, for the owner of the 
immovable property sold did not comply 
with the provisions of O. XXI, r. 89 of the 
Code of Civil Procedure and was conse- 
quently invalid. He has also relied upon 
another decision of the Allahabad High 
Court reported in Syed Ibne Hasan v. Din 
Dayal 29 A. L. J. 404 (2) in which the 
earlier ruling reported in Sarvi Begam v. 
Haider Shah 9 À. L. J. p.12(1) was cited 
with approval. 


On the other hand the learned Counsel for 
the opposite party has strenuously argued 
that the epplicetion of Mey 12, 1934, made 
by the judgment-debtors jointly with Moti 
Lal having once been accepted, Moti Lal 
wes impliedly authorised by the Court to 
make the tender ‘or deposit of the sum of 
Rs: 269 in Court, and in support of his con- 
tention, he has relied upon a ruling of the 
Madras High Court reported in Thimmarazu 
Venkatakuttumba Rao v. Thimmarazu 
Ventappayya, 77 Ind. Cas. p. 765 (3) in 
which it was held that any. application 
under O. XXI, r. 89, of the Code of Civil 
Procedure made bythe authorised Vakil of 
a person entitled to apply is not rendered 
incompetent merely because the actual pay- 
ment of the deposit money into the treasury 
was made by a clerk who was neither the 
Pleader nor the recognised agent within the 
meaning of O. IMH, r.1 of the Code of Civil 
Procedure. This ruling is no doubt in 
eonflict with the ruling of the Allahabad 
High Court reported in Sarvi Begam v. 
Haider Shah, 9 A. L. J., p. 12 (1) and I for 
my part prefer to follow the ruling of the 
Allahabad High Court on this point. The 
learned Counsel for the opposite party 
relied upon enother ruling of the Allahabad 
High Court reported in Abdul Wahid v. 
Ram Krishna, A. I. R. 1931, Allahabad, p. 303 
(4). This ruling is, in my opinion, not 
relevant to the facts of the present case and 
the decision arrived at in this ruling does 
not in any way lend support tothe conien- 
tion urged by the learned Counsel for the 
opposite party. 

Another ruling of the Allahabad High 
Court reported in Madhuri Saran v. 
Bishambhar Nath, A.I. R. 1927 Allahabad, 


(2) 29 A L J 404; 132 Ind. Cas. 808; Ind. Rul. 
(1931) All. 552; AIR 1931 All 449 (2). 

(3) 77 Ind. Cas. 765; 46 M LJ 119; (1924) MWN 
137: 19 L W 298; A I R 1924 Mad. 483. 

(4) AIR 1931 All 303; 131 Ind. Cas. 596; Ind. 
Rul. (1931) All. 404. 
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p. 561 (5) has also been cited by the learned 
Counsel for the opposite party. In this case 
after an auction sale had taken place, the 
judgment-aebtor executed a mortgage of 
the property and the sale price was 
deposited partly by the mortgagee and 
partly by the judgment-debtors end the 
mortgagee preyed in his application that if 
the sale be not set aside, his amount be 
returned to him. In these circumstances, it 
was held by a Bench of two learned Judges 
of the Allahabad High Court that the 
deposit was a valid one end that it was not 
rendered invalid by the insertion of the 
condition by the mortgagee in his applica- 
tion that ifthe sale be not set aside, his 
amount be returned to him. This ruling, in 
my opinion, supports the procedure adopted 
by the lower Courts in the present case. 

The learned Counsel for the opposite 
party has also argued that whatever may be 
the correct interpretation of O. XXI, r. 89, 
of the Code of Civil Procedure and whether 
the tender made by Moti Lal be deemed a 
good and valid tender or not, no revision 
lies to this Court upon the admitted facts of 
the present case and in support of this con- 
tention, a Full Bench ruling of the 
Allahabad High Oourt in Yad Ram v. 
Sunder Singh, I. L. R. 45 Allahabad, p. 425 
(6) has been cited. The facts of the case 
were briefly as follows:— 

“After a sale had taken place in execution of a 
decree for sale ona mortgage, the judgment-debtor, 
having sold his interest in the mortgaged-property, 
deposited the amountof the decree plus 5 per cent. 
and applied under O. XXI, 1. 89 of the Code of Civil 
Procedure to have the sale set aside. ‘The Court of 
first instance set aside the sale, but on appeal this 
decision was reversed and the. epplication dismissed 
in accordance with the ruling of the Allahabad High 
Court in Iskar Das v. Asaf Ali Khan, I. L. R. 34 All, 
p. 186 (7). The judgment-debtor thereupon applied 
to the- High Court in revision. It was held by a 
majority of the Judges that inasmuch as the Court 
below had jurisdiction to decide whether or not the 


applicant was entitled to apply to havethe sale 
set aside, no revision lay to the High Court.” 


Banerji, J. in the course of his judgment 


observes as follows:— 

“In my judgment, in view of the provisions of 
_gs. L15 of the Code of Civil Procedure, as interepreted 
by their Lordships of the Privy Council, and as 
interpreted by this Court in several rulings, the 
application is not maintainable. It has been held 
by theirglLordships of the Privy Council in Bala- 
krishna Udayar v. Vasudeva Ayyar I L R 40 Mad. 793 
(8) thatthe only question which can be entertained 

(5) A 1 R 1997 All. 561; 102 Ind. Cas. 471; 25 AL 

D 


J 576. 

(6) 45 A 425; 74 Ind. Cas. 778; 21 A L J 313; AIR 
1923 All. 392 (F. B.). 

(7) 34 A 186; 13 Ind. Oas. 134; 9 A L J 19, 

(8) 40 M 793; 40 Ind. Oas. 650; 15 A LJ 645; 2PL 
W 101; 33 M L J 69; 26 C L J 143; 19 Bom. L R 715; 
(1917) M W N 628; 6 L W 501; 22 O W N 50; 1 
Bur. L T 48; 44 I A 261 (P. 0). 
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under s. 115 is the question of jurisdiction, and that 
if the Court has refused to exercise jurisdiction or 
has exercised jurisdiction which is not vested in it 
by law, or if in the matter of jurisdiction, the Court 
has acted with illegality or with material 
irregularity, an application for revision is maintain- 
able. This ruling of then Lordships of the Privy 
Coancil was considered in the case of Jhunku Lal v. 
Bisheshar Das, I. L R. 40 All. 612 (9) and it was 
held that unless the Court had acted illegally or with 
meterial irregularity in relation to the question of 
jurisdiction, an application for revision could not be 
maintained. In the present case the Court was 
competent to determine whether Yad Ram was 
entitled to make an application under O. XXI, r. 89, 
end it had jurisdiction to decide that question, and it 
decided it adversely to Yad Ram. The Court may 
have been wrong in its decision, but it cannot be 
said that in the exercise of its jurisdiction, it acted 
illegally or with material irregularity in the sense in 
which those words have been interpreted by their 
Lordships of the Privy Council in the case to which 
I have referred and in earlier cases decided by 
As was pointed out in the case of 
Chandu Lal v. Koka Mal, 1. L. R. 43 All., 334 (10) the 
course of rulings in this Oourt hes since 1886 
been that an application for revision in similar 
circumstances does not lie”. i 

Even in the ruling in Syed Ibne Hasan v. 
Din Dayal, 29 A. L. J., 404 (2) which has 
been relied upon by the learned Counsel for 
the applicant, Sen, J. declined to interfere 


in revision and observed as follows: — 

“But even sssuming that the Munsif had erred in 
dismissing the application by relying upon the above- 
mentioned ruling, no facts have been brought out to 
attract the operation ofs. 115 of the Code of Civil 
Procedure. The application for setting aside the 
sale was clearly entertainable by the Munsif. Assum- 
ing that there has been an error of judgment on his 
part in rejecting the application, it could not be said 
that the Munsif had exercised a jurisdiction which 
was not vested in him in law or had failed to exercise 
jurisdiction or had been guilty of irregularity in the 
exercise of jurisdiction ina way so as to affect the 
merits of the case”. | 

[ respectfully agree with the view ol the 
law propounded by the Full Bench of the 
Allahabad High Court reported in Yad Ram 
v. Sunder Singh, I. L. R. 45, Allahabad, p. 
425 (6). In the present case it has not been 
proved to my satisfaction that. the lower 
Court has exercised a jurisdiction not 
vested in it by law, or has failed to exercise 
a, jurisdiction so vested or has acted in the 
exercise of its jurisdiction illegally or with 
material irregularity so as to call for any 
interference by this Court in the order 
passed by it. l 

For the reasons given above, I decline to 
interfere in revision and dismiss this appli- 
cation with costs. l a cea 
D. Application dismissed. 
(9) 40 A 612; 46 Ind. Cas. 71; 13 A L J 495. 

(10) 42 A 334; 61 Ind. Oas. 36; 19 AL J 110. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 1638 of 1933 
| December 6, 1935 
R. ©. MITPER, J. 
Srimatt TUSLIMAN BIBI—PLAINTIFF 
—APPELLANT 
versus 
ABDUL LATIF MIA—Durenpant 
—RESPONDENT 

Contract—Place of performance— Civil Procedure 
Code (Act V of 1908), s. 20 (c)—Suit on contract—Suit 
for prompt dower instituted in Court within whose 
jurisdiction plaintiff wife resides — Competency— 
Muhammadan Law— Dower. 

A suit ona contract can be instituted in the Court 
which has territorial jurisdiction over the place 
where the contract has to be performed. The general 
rule isthat where no place of payment is specified 
either expressly, or by implication, the debtor must 
seek his creditor. The only limitation to this principle 
of English Law is that the creditor must reside within 
the realm and this principle is applicable in India. 

Consequently where a suit for prompt dower by a 
Muhammadan wife is instituted ina Court within 
whose jurisdiction the wife resides, the place of per- 
formance being the creditor's residence, that Court 
hes jurisdiction to entertain the suit. Soniram Jeet- 
mull v. R. D. Tota & Co. (4), applied. Puttappa v 
Virebhadrappa (10), not followed. 

[Case-law discussed. ] 

C. A. from Appellate decree of the Addi- 
tional District Judge, 24-Parganas, dated 
April 24, 1933. 

Mr. A. S.M. Akram, for the Appellant, 

Mr. Radhika Ranjan Guha, for the Re- 
spondent. | 

Judgment.—The plaintiff whose suit has 
been dismissed by the learned Additional 
District Judge of 24-Parganas on the giound 
that the Munsif of Baraset, in whose Court 
it was instituted had no territorizl jurisdic- 
tion to entertain it, has preferred this 
appeal. Her claim is for prompt dower 
money from her husband. The plaint, as 
originally filed on August 24, 1931, gave the 
place of residence of the defendant as 
Bishanpura in the District of . alia. By an 
amendment dated December 1, 1931, the 
defendant's present place of residence was 
stated to be Shibpur in the District of 
Howrah. After reciting her claim, in 
para. 3 of the plaint, as originally filed, the 
plaintif stated that she was residing in 
Bijpore within the jurisdiction of the 
Baraset Court, and it is on this fact alone 
she stated that the Court had jurisdiction 
to entertain her suit. By an amendment 
allowed by. the Court certain additions 
were made in para. 3 of the plaint. The 
substance of these additions is that the 
defendant came to Bijpore where the 
plaintiff was residing with her father, and 
on a demand being made for the prompt 
dower the defendant promised at Bijpore 
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to pay up shortly, but he thereafler failed 
to keep his promise even afier repeated 
demands. The plaintiff accordingly has 
stated in her plaint, as finally amended, 
that the Baraset Court has jurisdiction to 
entertain the suit as the plaintiff resides 
wilhin the jurisdiction and also becuse of 
the said promise by the defendant. Both 
the Courts below have held that the plaint- 
iff's story that the defendant went to Bijpore 
and made a promise there to pay up is 
false. This finding is binding on me in 
second appeal and accordingly one of the 
grounds on which the plaintiff attempted to 
give jurisdiction to the Baraset Court can 
no longer be invoked by her. 

There remains the other ground, namely 
whether the Baraset Court had jurisdiction 
to entertain the suit on the ground that the 
plaintiff is residing permanently within its 
jurisdiction. Mr. Akram has urged before 
me that he comes under s. 20, cl. ie), Civil 
Procedure Code as a part of the cause of 
action must be taken to have arisen at 
Bijpore, us that place must be taken as the 
place of performance that is, the money 
due to the plaintiff ought to have been paid 
there. There cannot be any doubt that a 
suit on a contract can be instituted in the 
Court which has territorial jurisdiction over 
the place where the contract has to be 
performed. Thisis accepted law in India 
since the decision of Holloway, J. in De 
Soaza v. Coles(1), where the said learned 
Judge afer going into the matter in erent 
detail made the following observations: 

The palce at which the obligation is to be peformed 
is its seat and the place of jurisdiction.” 


The matter was also examined exhaus- 
tively by Markby, J., from the jurist’s point 
of view in Gupee Kisto Gossamee v. Nil 
Comul Banerjee (2), who also came to the 
same conclusion. Mr. Akram’s next conten- 
tion is that the place of performance must 
be taken to be Bijpore, the place where the 
plaintiff is residing, on the principle that 
when the creditoris residing in the realm 
the debtor must follow the creditor and pay 
him, unless there is a different contract 
between them. For supporting his argu- 
ment he has cited two cases only, namely 
Gokul Das y Nathu (3) and Soniram Jeet- 
mull v. R. D. Tata & Co. (4). This argument 


(1) 3 MHO R 384. 

(2) 22 W R 79; 13B L R 461. 
` (3) 48 A 310; 92 Ind Oas. 492; AI R 1926 AlL 477; 
24A LJ 291. 

(4) 54 I A 265; 102 Ind. Cas, 610; A I R 1927 PO 
156; 5 R451;53 MLJ 25; 45 C LJ 633; 29 Bom. LR 
1027; (1927) M W N 520; 40O WN 676; 39M LT 79; 
26 L W 720 (P 0). 
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has to be considered caretully. The facts 
established are the following: (i) the 
marriage between the plaintiff and the 
defendant was celebrated at Bishanpura in 
the District of Balia, in the United Provinces 
of Agra. and Oudh; (ii) that the dower, 
whatever its amount may be; was settled at 
the time and place of marriage; (iii) that 
the defendant is at present residing within 
the jurisdiction of the Howrah Court; (iv) 
that there was no express promise to pay the 
prompt dower at Bishanpura or at any other 
place, nor can a promise to pay at a 
particular place be inferred from the 
circumstances and (v) that the plaintiff -at 
the date of the suit was residing at Bijpore 
which is within the .jurisdiction of the 
Baraset Court. There cannot be any doubt 
according to the principles of English Law 
that under these circumstances the obliga- 
tion of the debtor is to seek out the creditor 
and pay him, that is to say, the place of 
residence of the plaintiff is to be taken of 
the place of performance. In the case as 
“The Elder” Bowen, L. J., observed thus: 

“The general rule is that where no place of paymént 
is specified either expiessly, or by implication, the 
debtor must seek his creditor In Haldane v. Johnson 
(5), it was held thata covenant for payment ofrent 
when no particular place of payment is mentioned is 
analogous toa covenant to pay a sum of money in 
gross on & day certain, in which case it is. incumbent 
upon the covenantor to seek out the person to be 
paid and pay or tenderhim the money. In the judg- 
ment, in that case, the conclusion to the same effect, 
arrived at, on the authorities, by Parke, B., in 
Poole v. Tunbridge (6), is relied upon. Most of the 
cases are collected in Fessard v. Magnier (7), which 
is very instructive onthe subject.” 

The only limitation to this principle of 
English law is that the creditor must reside 
within the realm. Bansilal Abirchand v. 
Ghulam Mahbub Khan (8). The question is 
whether this principle is applicable in India. 
So far as I am aware the Courts of this 
country from early times have considered 
the said principle to be so applicable and 
there are decisions or observations of Judges 
of nearly all the High Courts. Biroh, J., 
recognised the applicability of the said rule 
in Bengal: Gopee Kisio Gussamee v. Nil 
Comul Banerjee (2) p. at 85*. Tyabji, J., 
recognised its applicability in Bombay: 


(5) (1853) 8 Ex. 689; 17 Jur. 937; 22 L J Ex. 
6 x 


(6) (1873) 2M & W223;5D P O 468;6L J Bx. 74;. 
Jur. 23 


(7) (1865) 18 CB N S 286; 34 L J C P126;13 WR 
388; 11 L T 635. l 

(8) 53I A 58; 92 Ind. Cas. 760; AIR 1925 P C 290; 
53 O 88; 49 M L J 806; 43 C0 LJ 1; 23 L W 3; 24 AL 
J 48; (1926) M W N 108; 28 Bom. LR 211; 300 W N 
577 (P 0). 


*Page of 22 W R.—[Ed.] 
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Moti Lal v. Swrajymal (9) at pp. 170-171 
Mukerji, J., applied it in Gokul Das v. Nathu 
(3). White, C. J. and Miller, J., would have 
applied it in Madras, but forcl. (3) of 
Explanation HI to s. 16, Civil Procedure Code 
of 1882. That explanation reads as follows: 

“In suits arising out of contract the cause of action 
arises within the meaning of the section at eny of the 
following places, namely: (i) the place where the 
contract is made; Gi the place where the contract 
was to be performed, or the performance thereof 
completed; (iii) the place, where, in performance of 
the contract any money to which the suit relates was 
expressly or impliedly payable.” 

It was held in that case that cl. (3) 
of the explanation meant that the money 
was payable 

“according to the terms of the contract, which are 
expressed or can be inferred on a construction of the 
language or from the circumstances,” 


and! the presumption oflaw that the pay- 
ment is to be made atthe creditor's resid- 
ence on which the cases proceed, in the 
absence of a contract. cannot be invoked. 
Explanation 3 has, however, been omitted ` 
irom the Civil Procedure Code of 1908. 
The observations of Sir Lawrenze Jenkins, 
C.J.in a later case which came up in 
Bombay, however, tend to show that s. 49, 
Contract Act, is exhaustive and has modified 
the aforesaid rule of English Common Law: 
Puttappa v. Virabhadrappa (10). In 
Soniram Jeetmull v. R. D. Tata & Co., (4) 
Lord Sumner, however, threw great doubts 
on the observations of Sir Lawrence 
Jenkins, C. J., and pointed out that in the 
case, where there 1s no place of performance 
fixed by agreement, and the debtor does not 
apply to the creditor to fix a reasonable 
place for performance, there would be no 
place for performance at all and the debtor 
would be enabled to better his position by 
himself being in default, that is by omitting 
to apply to the creditor for fixing the place 
of performance, where if he had so applied 
the reasonable certainty is that the place of 
performance would have been fixed at the 
ereditor’s place of residence. Lord Sumner 


finally said at p. 271* of the report that: 

“In this state of the authorities (he noticed 
Tyabji, J.’s judgment in Motilal v. Surajmal (9) it is 
not possible to accede to the present contention that 
s. 49, Contract Act, gets rid of inferences, that should 
justly be drawn from the terms of the contract itself 
and the necessities of the case, involving in the 
obligation to pay the creditor the further obligation 
of finding the creditor so as to pay him.” 

As I understand, the judgment of Lord 
Sumner has disapproved of the observations 


of Sir Lawrence Jenkins, C. J., in Putitappa 


(9) 30 B 167; 6 Bom. L R 1038. 
(10) 7 B 993. 


*Page of 30 B.—|Ed.] 
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v. Virabhadrappa (10) and has approved 
of Tyabji, J.’s observations -at pp. 170-171 in 
Moti Lal v. Surajmal (9). Lord Sumner’s 
judgment was considered by the Bombay 
High Court in the case of Champak Lal 
Mohan Lalv. Nector Tea Co. 
Rangnekar, J., has put the same interpreta- 
tion on itas I am putting upon it. In my 
judgment the point T have to consider has 
been settled by the judgment pronounced in 
Sonram Jeeimull v. R. D. Tata & Co. (4) 
and Lam bound to give effect to Mr. Akram’s 
contention. I hold that the Baraset Court 
has jurisdiction to entertain the plaintiff's 
suit. The learned Munsif considered the 
merits of the plaintiff's case and had held 
that her claim for prompt dower had been 
satisfied before the institution of the suit, 
but the lower Appellate Court. has not 
considered it. For that purpose there 
must be aremand. The appeal is accord- 
ingly allowed, the decree of the lower 
Appellate Court is hereby set aside and the 
“case remanded to that Court for a decision 
on the merits. As the plaintiff has succeed- 
ed on the point of jurisdiction which was 
the only point fought out here and in the 
lower Appellate Court, she must have her 
costs of the lower Appellate Court (except 
Pleader's fees) as also costs of this Court. 
Further coststo abide the final result of the 
suit. The prayer for leave to appeal under 
s. 15, Letters Patent, is refused. 

Appeal allowed. 


N. 
(11) 57 B 306; 143 Ind. Cas. 335; A IR 1933 Bom. 
179; 35 Bom. LR 168; Ind. Rul. (1933) Bom. 273. 
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_ LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 
2208 of 1929 
February 14, 1935 
DALIP SINGH AND BAIDE, JJ. 

PUNJAB anD SIND BANK, L'n., 

LYALLPUR—PLaintirrs—APPRLLANTS 
VETSUS 

Firm GANESH DAS-NATHU RAM AND 

OTAERS—DEFENDANTS— RESPONDENTS 

Mortgage—Equitable mortgage—Deposit of copy of 
title deed—No proof of original having been lost— 
Equitable mortgage, whether created—Deposit of copy 
of jamabandi, whether can create equitable mort- 
gage... 

Equitable mortgage cannot be created by the 
deposit of the copy of the title deed where there is no 
proof whatsoever that the originel was lost or was not 
available for the purpose of the deposit. 

The nature of a jamabandi is nothing more than 
a Government record prepared for the purposes of 
collection of revenue. Such arecord is no doubt by 
statute declared tu be presumptive evidence of title 
but it cannot be said to be a document of title in any 
way whatsoever. Therefore, the deposit of a copy of the 
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jamabandi is not sufficient to constitute an equitable 
mortgage, 
[Case-law discussed. | 


Mise. F. ©. A. from final decree of the 
Ta Sub-Judge, Lyallpur, dated July 12, 
1929. 

Messrs. M. C. Mahajan, Daulat Ram and 
Narotam Singh, for the Appellants. 

Messrs. Kishan Dayal and S. L. Puri, 
for the Respondents. 

Dalip Singh, J—The two Civil Appeals 
(Nos. 2241 of 1928 and 2205 of 1929) are 
appeals from the preliminary and final de- 
crees in a suit brought by the appellant, 
the Punjab and Sind Bank, Limited, against 
Nathu Ram and others. The appeal in Civil 
Appeal No. 616 of 1934 is an appeal from 
the preliminary decree in a suit brought by 
the Punjab and Sind Bank, Limited, 
plaintiff-respondent. against the firm Ralia 
Ram Jawinda Mal, defendant-appellant, 
and others. There is also a petition of 
appel against the final decree passed in 
this case. As the same point arises in 
all these appeals, they will be disposed of 
in one judgment. 

In Civil Appeal No. 2241 of 1928 the 
Punjab and Sind Bank alleged an equit- 
able mortgage on two properties among 
others, namely, a house bearing khasra 
No. 4024 and a half square of land bearing 
khasra No. 20/26 and further specified in 
the plaint. The house No. 4024 had also 
been mortgaged to defendants Nos. 5 and 6 
and the half square of land had been sold to 
defendant No. 7, no mention of the alleged 
mortgage to Punjab and Sind Bank hav- 
ing been made in these later transactions, 

In Civil Appeal No. 616 the only point 
arising in the appeal is as regards an al- 
leged equitable mortgage in favour of the 
Bank with respect to a building situated 
along the Grand Trunk Road, Gujranwala, 
specified in cl. 4 (e) (2) of the plaint. 

So far as house No. 4024 .is concerned 
it is alleged to have been equitably mort- 
gaged by the deposit of a copy of an 
abstract of the jamabandi. The half square 
of land is alleged to have been equitably 
mortgaged by the deposit of a copy of a 
sale deed. In CivilAppeal No. 616 of 1934 
the building is alleged to have been equit- 
ably mortgaged by the deposit of a copy 
of d sale deed. 

The questions that arise for disposal in 
these two appeals are: (1) Whether a prop- 
erty can be mortgaged equitably by deposit 
of a copy of a sale deed and (2) whe- 
ther the property can be mortgaged equit- 
ably by deposit of a copy of a jamaband1? 
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In both the appeals there can be ne 
question and it was not -contended that 
there was not a debt and that there 
was not an intention to mortgage 
equitably the properties by deposit of title, 
deeds. The question that arises however 
is, firstly, whether for an equitable morl- 
gage it is necessary to deposit title deeds 
or documents of title, and secondly, whe- 
ther the documents in question, namely, 
copies of sale deeds and copy of -a jama- 
bandi, are such that by. a deposit of them 
an equitable mortgage can be created. 

The learned Uounsel for the Bank has con- 
tended that an equitable mortgage needs 
only (1) a debt. (2) an intention to create 
a.mortgage, and (3) a deposit of some 
documents which might evidence title in 
a Court of law. Such a document need 
not necessarily be a title deed or even a 
document of title assuming that there is 
some distinction between the terms “title 
deed” and “document of title.” On the 
learned Counsel being asked whether his 
contention was that even in the presence 
ef aN original title deed a copy of a title 
_ deed, if deposited, would constitute an equit- 
able mortgage, the learned Counsel's con- 
tention appears to be that where there was 
an original title deed, the copy would not 
be evidence of title in a Court of law with- 
out proof of loss of the original ənd 
therefore in sucha case the mere deposit 
of a copy of a title deed might not create 
an equitable mortgage. To my mind it 
“would follow at once in these cases that 
the finding should be that no equitable 
mortgage was created by the deposit of the 
copy of the title deed, because in neither 
of these cases is there any proof whatso- 
ever that the original was lost or was not 
available for the purpose of the deposit. 
` Tn the first case, namely, Civil Appeal 
No, 2241 of 1928, it appears in the state- 
ment of Sardar Sawaya Singh, Manager, 
Punjab and Sind Bank (in his cross-exami- 
nation) that the document in question is 
a copy of the sale deed and not the real 
sale deed. Ample warning was thus given 
to ihe Bank that this document was only a 
copy. Thereafter not the slightest attempt 
was made by the Bank to prove that tne 
original had either been lost or was not 
available tothe depositor atthe time. The 
learned Counsel merely contended that it 
should be inferred from the fact that the 
original had not been produced by any 
one, that it must have been lost, or that 
if there was a lacuna in the case further 
evidence might. now be taken as to the 


SIND BANK, LTİ. v. GANESH-Das-NATHU RAM (LAH) 


‘tute an equitable mortgage. 


16110 


loss of the original, but I am unable tO 
see any lacuna in the case. It is rather è 
question of absence of proof of a poin 
that was necessary for the plaintiff's case 
and of which he had ample warning and I 
see no reason for taking further evidence 
on the point now. 

In the other case, namely, Civil Appeal 
No. 616 of 1934, the original has actually 
been produced and it is alleged by the 
evidence led on behalf of the defendants 
that the original was all along with the 
depositor and was handed over by him to 
the defendants st the time of the 
subsequent mortgage to the defendants. 
There is nol a word in reply in the evi- 
dence led by the plaintiff aud even assum- 
ing that the defendants have failed to 
prove that the original sale deed was with 
the depositor at the time of the deposit by 
no means cenit be held to he proved that 
the original saledeed was not with the 
depositor at the time of the alleged equit- 
able mortgage. 

In the books quoted on the point (Fisher 
on Law of Mortgage and Ashburner on 
Mortgages) it is stated on the authority of 
Broadbent, Ex parie, Barroro, In re (1) that a 
copy of adeed is not sufficient to consti- 
In Broadbent 
Ex parie Barro In re (1) I am not 
able to find any final decision on this 
point in that case. But, as pointed. out 


above, this was admittedly the learned 
Counsel’s own: contention and on the 
finding that if is not proved that 
the original sale deed was not with the 


depositor at the time of the equitable 
mortguge, if follows that a copy would 
not be a document that evidences title and 
therefcre in botn these cases I would hold 
that the equitable morigage in favour of 
the Bank is not proved.. 


The result would be that so far as Civil 
Appeal No. 616 of 1934 is concerned, it 
must be accepted so far as the property 
in dispute in appeal, namely, the property 
specified in cl. 4 (e) (2) of the plaint, is . 
concerned, end it must be held that that pro- 
perty is not the subject of any equitable 
mortgage in favour of the Punjab and 
Sind Bank, Limited. So far as Civil Appeal 
No. 2241 of 1928 is concerned, the appeal of 
the Bank, so far as the half square of land 
sold to defendant No. 7 is concerned, must 
be rejected and it must be held thet this 
property is not the subject of any equit- 


(1) (1834) 3L J BK 95; 1 Mont. & Ayr.. 635; 4 
Deac. & O 3. , 
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able mortgage in favour of the Punjab and 
Sind Bank, Limited. 

There remains, therefore, only the ques- 
tion es to whether the house in Civil 
Appeal No. 2241 of 1928 is the subject cf 
equitable mortgage in favour of the Punjab 
and Sind Bank by reason of the deposit 
of a copy of the jamabandi. Various rulings 
have been cited in this connection by the 
learned Cousel for the appellant. The 
Court below has held that the deposit of a 
copy of a jamabandi was not sufficient to 
constitute an equitable mortgage. In Warner 
Ex parte (2) if was held that the deposit 
of a copy of the Court roll of a copyhold 
was sufficient to constitute an equitable 
mortgage, The judgment isa very short 
one. The incidents of a copyhold tenure 
are not at all clear to me and though it 
was argued by the Counsel appearing in 
that case that copies of the Court rolls 
were available on an application by ihe 
copyholder I do not know whether this is 
so ornot. It is stated in Wharton's Law 
Lexicon at p. 222 that the property, namely 
the copyhold, was demised or demisable 
by means of a copy of the Court roll. 
If so; it would appear that though the 
copy of the Court’ roll was not a title 
deed, it would be in the nature of ə 
document of title in the sense of 
what has been described es a muni- 
ment of title. Copyhold tenure has been 
absolished by statute in England and I am 
unable to see that this ruling throws any 
light on the question involved. 

In Goodwin v. Waghorn (3) it was held 
that where there was no conveyance, then a 
receipt of the consideration money giving 
the terms of a contract of a sale was suff- 
cient, if deposited, to constitute a document 
of title. Here again there happened to be 
proof of the fact that no conveyance had 
been executed and the receipt would 
certainly be of the nature of a document of 
title or a muniment of title. 

In Official Assignee, Madras v. Basudeva 
Doss Badrinarayana Doss (4) it was held 
that raiyatwari patta was a document of 
title and a deposit of it would constitute 
equitable mortgage. The Chief Justice 
expressed some doubt astothe correctness 
of that decision in the case but he said that 
he did not like to differ on the point from 
his colleagues. -Itis not very clear what a 
raiyatwart patta means: nothing was cited 


(2) (1812) 12 R R169; 19 Ves. 202. 

3 (1835) 4 L J (N s} Ch. 172; 41 R R 208. 

4) 43 M 454; 88 Ind. Cas. 401; AIR 1925 Mad. 723: 
48M L J 423; 21 L W 538; (1995) M W N 467. 
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at the bar to show what these pattas are 
The ruling been Icriticised in V. E. R.M. A 
R. Chetiiar Firm v. Ma Joo Tean (5) as 
tending to lay down different principles in 
different Provinces where the Transfer of 
Property Actis in force according to the 
nature of the tenures in each Province and | 
am unable to hold that it throws any lighi 
on the case before us. 

In Stewart J. M. v. Bank of Upper India 
Ltd., (6) it was held that a copy of a title- 
deed might constitute a good equitable 
mortgage where it was proved that the 
original was unévailable. This was only 
an obiter and appeals to have been based on 
a sentence in Court's Transfer of Property 
Act. No authority is cited in that book for 
the proposition laid down andIdo not see 
that this ruling throws any light on the 
question. 

In Punjab & Sindh 4Bank, §Ltd. v. Amin 
Chand (7) a copy of a registered deed of re- 
linquishment was held good forthe purpose 
of an equitable mortgage. In that case a son - 
had relinquished allclaims to certain proper- 
ty of his father and had asserted that certain 
property was his alone. This deed was 
signed both by the son and by the father. 
lt is difficult to see how a declaration by a 
mon thal he is the owner of a certain 
property could become a document of title 
on his own behalf. The only way in which 
this copy could be a document of title 
would be to consider that the father by 
signing the deed had also become an 
executant of the deed and, therefore, it 
conveyed the title in the property claimed 
by the son to him. The copy in such a case 
might be held to amount to a counter-part 
of the original and in that sense perhaps the 
ruling in Punjab & Sindh Bank, Ltd. v. 
Amin Chand (7) might be upheld. But here 
again the basis of the ruling appears to be 
that the original deed wasnot available to 
the son. 

In Gurdas Mal v. Punjab & Sindh Bank, 
Lid., Rawalpindi (8), at p. 976*, it was held 
that the deposit of a copy of an award was 
sufficient to constitute an equitable mort- 
gage. But here again the decision seems 
to be obiter and might be defended on the 


„Pek E seg ROS sa 1105; A IR 1933 Rang 
6) 31 16; 34 Ind. Gas. 937; AI R19 
ET a esis dea des ich, 
o> ATR 1008 Lob B72, i7 Ind. Cas. gi 35P : 
R 249; 6 R L 465. ` i 
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ground that the .original award was not 
available to the depositor. 

In Surendra Mohan v. Mohendra Nath 
(9) it was held: that a certified copy of a 
redemption certificate was not sufficient to 
constilute an equitable mortgage. Various 
English cases were cited and there are 
remarks which would tend to support the 
contention of the learned Counsel for the 
Bank but the actual decision does not 
support him at all. 


In Ma Joo Tean v. Ma Thein Nyun (10). 
which was taken in appeal and reported as 
V.E. RM. A. R. Chettiar Firm v. Ma Joo 
Tean (5) it was held that a tax receipt and 
a copy of a map deposited were not sufficient 
to constitute an equitable mortgage as a 
tax receipt was only evidence of possession 
and a copy of a map was nota dccument of 
title at all. These two rulings are undoubt- 
edly based on s.'58 (f), Transfer of Property 
Act, but they contain a long discussion of 
the English rulings on the question of 
equitable mortgages and remarks in those 
rulings support the contention uf the learned 
Counsel for the defendants-respondents that 
there must be, to constitute an equitable 
mortgage, a deposit of a document of title 

Before proceeding’ to discuss the law 
generally, I should like to point out that in 
England the doctrine of equitable mortgages 
by deposit of title deeds -appears to heve 
arisen from the necessity found in a trading 
community to raise money of the security of 
property without going into the question of 
title thoroughly and without going through 
the formal procedure of a mortgage deed, 
which in those days meant a conveyance of 
the property with « promise to recovery if 
the deed was duly discharged. These equita- 
ble estates were always postponed to a legal 
estate created bya legal mortgage, and it 
is easy to see that as between a mortgagor 
and a mortgagee the intention to create a 
morigage might equitably be considered 
to have been fulfilled bythe deposit of title 
deeds. Since that time the law of equitable 
mortgages appears to have been res- 
tricted considerably by statutory provi- 
sions. 

In India, where there is no distiñction 
between equitable and. legal estates and 
in this Province in particular, where there 
seems to be no urgent necessity for allowing 
the creation of these estates, it would, to my 


(9) 59 C 781; 140 Ind. Cas, 662; A I R 1982 Cal. 589; 
36 C W N 420; Ind. Rul (1933) Lah. 14. 

(10) 10 R 403; 140 Ind. Cas, 487; AIR 1932 Reng. 
185; Ind. Rul, (1932) Rang. 236. 
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mind, be grossly inequitable and would 
open the door to the greatest frauds if equi- 
table mortgage were allowed to be created 
by deposit even of portions of title deeds 
as appears to have been held in England 
or by documents evidencing title as.contend- 
ed by the learned Counsel for the Bank. 
The extraordinary nalure of this contention 
would appear when one realises that copies 
of jamabandis are available to an applicant 
by payment of the necessary fees toa pat- 
wart. Any number of such copies might 
be obtained. Even after the alienation had 
been made of the property, it is a. well- 
known fact that some time elapses before 
the mutation is sanctioned and any correc- 
tion meade in a jamabandi. It will thus be 
open to any fraudulent person to obtain an 
unlimited number of copies of . jamabandi 
shortly before an alienation of the property 
and then to proceed to make equitable mort- 
gages of lhe property by the deposit of these 
copies with different persons.’ It is difficult to 
see why such a procedure should receive the 
sanction of the Courts of laws. But be that 
as it may, it seems further to me that not 
evenin England was any support ever 
given tothe wide extention of the doctrine 
urged by the learned Gounse]. The nature 
of a jambandi after all is nothing more than 
a Government record prepared for the pur- 
poses of collection of revenue. Such a re- 
cord is nodoubt by statute declared to he 
presumptive evidence of title butit cannot 
be said to be a document of title in any 
way whatsoever. Nowif the contention of 
the learned Counsel were accepted, it would 
follow that an affidavit by any person to the 
effect that certain property belonged to an- 
other person would be some evidence re- 
ceivable ina Coutof law to show that 
that person had the title. Surely it could 
never be contended that the deposit of such 
a stalement would constitute an equitable 
mortgage of the property concerned. When 
all is said and done the Government record 
is nothing more than the opinion of the offi- 
cer concerned that «a certain person has 
title to the property. Why then should the 
deposit, not of the original but of the copy 
of such a document, be held to be good 
for the purpose of constituting en equita- 
ble mortgage. Jam therefore strongly of 
opinion that the doctrine of the constitu- 
tion of equitable morigages should not be 
extended inany way beyond the English 
cases if we are bcund to follow the English 
cases at all, which io my mind is very 
doubtful. . 

I would, therefore, hold that the deposit of 
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a. COPY of the jamabandi is not sufficient to 
constitute an equitable mortgage, and I there- 
fore dismiss the appeal of the appellant 
in Civil Appeal No. 2241 of 1928 with 
costs. 


Bhide, J—The facts of the two cases” 


which have given rise to the present appeals 
have been given in the judgment of my 
learned brother and need ‘not be repeated. 
The two points of lew which have been 
raised in these appeals are whether a valid 
equitable mortgage can be effected in this 
Province : 
fied extract from the jamabandis showing 


the mortgagor's title to the property 
mortgaged, when he has no other title 
deed; (b) by the deposit of a copy ofa 


title deed when the original was lost or was 
not in the possession or power of the mort- 
gagor for some other reason. 

| The decision of these questions must de- 
pend mainly on the meaning to be attach- 
ed to “title deeds” or “documents of title” by 
the deposit of which an equiteble © mort- 
gage is effected. The learned Counsel for the 
Punjab and Sind Bank, the mortgagee 
in these cases, referred to the definition 
of a “document of title to lands” in 
the Larceny -Act. 1861, given under the 
same heading in Wharton's Law Lexi- 
con and contended that a “document 
of title” would include any document 
“being or containing evidence to title.” 
But I do not think thet that definition 
framed for the purposes of a criminal 
Act can be of any assistance in this case. 
The doctrine of equitable mortgages has 
been borrowed from English Law and for 
a proper interpretation of the expression 
“title deed” or “a document of title,” we 
must look to the principles underlying 
that doctrine es pointed out in V. E. R. M. 
A. R. Chettiar Firm v. Ma Jou Tean (5), 
in which the question is discussed at some 
length. The essentials of an equitable 
mortgage appear to be a debt coupled 
with a deposit of the title deeds, the 
intention to morigage toe property covered 
by the deeds being inferred in the cir- 
cumstances from the deposit of the deeds. As 
remarked by Lord Cairns im Shaw v. 
Fosiet (11), at p. 340*, it isa well est- 
ablished rule of equity that in such a 
case : 

“a deposit of a document of title, without more, 


without writing or .without word of mouth will 


create a: charge upon the property referred to.” 
Such- mortgages were held to be va- 
(11) (1872) 5H L321; 42 LJ Ch. 49; 27 L T 281; 
20 W R 907. 





~¥Page of (187) 5 H-L—[Bd) 
161—55 & 56 


PUNJAB Å SIND BANK, JD. V. GANESH Das NATHU RAM (LAH) 


(a) by the deposit ofa certi-. 


433 

lid in England in spite of the Statute 
of Frauds which required a writing to 
support the transfer, because the deposit 
of documents wes considered to be a part- 
performance ‘of the contract: Burgess v. 
Williams (12), Coote on Mortgages, Edn. 9, 
Vol. 1, p. 86. It would seem to follow 
from this that the documents of title or 
title deeds depcsited must be of such a 
nature as would justify a reasonable in- 
ference that the parties intended to create 
a lien on the property. [| do not see how 
such an inference would be justifiable 
when only a certified copy of an extract 
from the jamabandi or a copy of a title 
deed is deposited. In the case of an original 
document of title it would be reasonable 
to presume that the owner of the property 
would not ordinarily part with its posses- 
sion to a stranger. But copies can be 
prepared in any number and certified 
copies of extracts from the jamabandis 
are also available to any one on payment 
of the requisite fee. I do not, therefore, 
see how the possession of a copy of a 
title deed or of an ‘extract from a jama- 
bandi by a creditor could support an 
inference that the owner intended to create 
a lien on the property to which the copy 
relutes. Nor do I see how the delivery 
of such copies could be considered to be 
“nart-performance” of the contract. Such 
a copy may well have been given for 
instance only to satisfy the creditor that 
the debtor was a man of substance and 
the debtor may not have cared to take 
it back, the document not being of any 
particular value to him. It would be 
difficult to lay down any, precise definition 
of e title deed or a document of title but 
bearing in mind the nature of an 
equitable mortgage, Iam inclined to think 
that the documents to be deposited must. 
be original documents, by which title to 
the property in question is conferred on 
the mortgagor or his predecessors-in-in- 
terest. It might be said that it may 
happen that a person may not be in 
possession of any such document at all, 
though he may he in a position to prove a 
good title by the production of other docu- 
ments such as certified extracis from a 
jamabandi or copies of the original deed. 
But this seems to be hardly a good 
reason for holding that an equitable 
mortgage may be created by the deposit. 
of such copies. lt seems to me that if 
the debtor is not in a position to deposit 
documents of title from which an intention. 


(12) (1856) 2 Jur. N S 1059. ; 
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to create a mortgage could not be reasonably 
inferred, the only result will be that he 
will not be able to effect en “ equitable” 
mortgage. . But this will be no great 
hardship, especially in this Province, where 
even oral mortgages are permissible. 
Equitable mortgages in India, unlike those 
in England, stend on the same footing as 
legal mortgages, cf Stewart J. M. v. 
Bank of. Upper India, Ltd. (6) and Ralli 
Brothers v., Punjab National Bank, Lid, 
(13). and to hold that such mortgages can 
be effected even by the deposit of copies, 
would. be to open the door wide to fraud 
and perjury of the worst type. 

The contention of the learned Counsel 
for the mortgage that a document of title 
includes any document containing evidence 
of the title does not appear to me to 
receive support even from the authorities 
cited. The only two authorities nearest to 


the present case relied cn by the learned 


Counsel appeared to be Warner Ex 
parie (2) and Official Assignee, Madras 
v. Basudeva Dass-Badrinarayana Dass 

(4). In the former, it was he'd that en 
equitable mortgage cf a copyhold estate 
may be created by the deposit of a copy 
of the Court-roll. From the description of 
copyhold estates as given at pp. 54l 
et. seg, of Williams on Real Property (24th 
edition), it would appear that copyhold 
lands were: 

. “lands holden by copy of Oourt-roll; that is the 
-Muniments of the title to such lands were copies 
of the roll or book in which'an account was kept 
of the procesdings in the Court cf the manor to which 
the land belonged.” 


It would thus appear that in the case of 
copyhold estates the copies of Court-roll are 
virtually the documents of title in the pos- 
session of the holder and this appears also to 
have been the view of the Lord Chancellor 
who in delivering the judgment in Warner 
ex parie (2) remarked that he could not 
distinguish the case from the case of deeds. 
In Official Assignee, Madras v. Basudeva 
Doss Badrinarayana Duss (4) the equitable 
mortgage: was created by the deposit of a 
“patia”. The exact nature of this patia is 
not explained in the ruling, but from the 
judgment of Shrinivas Ayyangar, J., in that 
case it appears that these “pattas” (which 
are probably the. same as those referred 10 
at.p. 167 of Baden: Powell's Land Revenue 
and Tenure in the British India edition of 
1907) are the only.documents of title held 
by a large percentage of the land-holders 
in the. Madras Presidency. These docu- 


(13) 11 Leh, 564; 129 Ind. Oas. 21; AI R 1930 Lah. 
920; 31 P L R 934; Ind. Rul. (1931) Lah; 101, 
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ments also would thus appear to stand 
practically on the same footing as original 
documents of title. 

There are no doubt several reported cases 
in which it was held that even the deposit 
of some of the material documents of title 
will be sufficient to effect an equitable mort- 
gage: see Lacon v. Allen (14) and Roberts 
v. Croft (15), but I am unable to find therein 
any justification for the contention thet the 
deposit of a document, containing merely 
some evidence of the title of the owner such 
as an extract from a jamabandi will suffice 
for the purpose. In Goodwin v. Waghorn (3) 
the deposit of a receipt for the purchase 
money was held to be sufficient to create an 
equitable mortgage, but thet receipt wes in 
the circumstances of the case the only docu- 
ment of title, as no conveyance had yet 
been executed. l 

The learned Counsel’s next contention was 
that the depcsit of æ copy of the originel 
title deed would be sufficient to create an 
equitable mortgage at least when the origi- 
nal title deed was lost or was not in the 
possession or power of the mortgagor for 
some other reason. The mortgagor has, 
however, entirely failed to prove in these 
cases that ihe original sale deeds relating to 
the properties in dispute were in fact lost 
or were not in the possession or power of ihe 
mortgagor, and hence itis unnecessary to 
discuss this point for the purposss of these 
appeals. But I may remark that even this 
pointis by no means free from doubt. The 
principal Punjab authority relied upon by 
the learned Counsel in support of the above 
contention was Stewart G. M. v. Bank of 
Upper India, Lid. (6). The remarks of the 
learned Judges on the point, however, appear 
to be in the first place in the nature of 
obiter a8 the learned Judges were of opi- 
nion that the point ought not to be allowed 
to be raised—as it was sought to be raised— 
for the first time in appeal. Secondly, the 
only authority relied upon by- the learned 
Judge in support of the proposition that an 
equitable mortgage may be cerated by the: 
deposit of a copy where the’ original is lost’ 
was. Breadbent ex parte (1) as quoted in 
ours Lew of Transfer in British India. This 
ruling appears to be quoted in the com-. 
mentary in that book in support of two 
apparently conflicting statements of law, 
„iza (1) that no charge can be created by 
the deposit of a certified copy of a deed 
which cannot take place of the original and 


` (14) (1856) 61 E R 1024; 3 Drew 579; 26L J Oh. 18; 4 
V R693. iP a | 

(15) (1857) 53 E R 343; 24 Beav.223; 30L T O S IN 
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(2) that title deeds include not only the 
muniments of property so-called, but also 
copies of the deeds when ‘the original are 
not -forthcoming (vide Vol. 2, p. 923, Edn. 6). 
The report t of the case ex parte Broad- 
bent as published in 12 L. J. Bk. 
p. 93, however does not appear to 
support either of the statements. It is true 
that an attested copy of an agreement had 
been deposited in that case for the purpose 
of an equitable mortgage but it does not 
appear whether the original had been lost. 
The question of the validity of an equitable 
mortgage created by the deposit of a copy 
was: neither raised nor considered and the 
Court appears to have merely refused to sell 
the property alleged to be mortgaged on 
other grounds. 

The other two Punjab rulings relied on 
were Punjab & Sindh Bank, Lid. V, Amin 
Chand (7) and Gurdas Mal v. Punjab & 
Sindh Bank, Lid. Rawalpindi(8). In the 
former case the document deposited wes a 
bilateral agreement by virtue of which a 
father and his son renounced their rights 
to certain properties in favour of each other. 
The document was signed by both. The 
father kept the original, while the son kept a 
copy; which was apparently taken cn the very 
date on which the documentwas executed. 
The copy was thus practically in the nature 
of a counterpart and the case is thus dis- 
tinguishable. In Gurdas Mal v. Punjab & 
Sindh Bank, Ltd. Rawalpindi (8), the de- 
posit or a copy of an award was held to be 
sufficient to create a mortgage, a8 the origi- 
nal award had been filed in Court under the 
provisions of Sch. If, Civil Procedure Code. 
In support of their view the learned Judges 
relied on V.E. A. R. M. Firm Y. A. K. R. M. 
M: K. Firm, (16) and Surendra Mohan v. 
Mohendra Nath (9) in addition to Punjab & 
Sindh Bank, Ltd. v. Amin Chand (7) referr- 
ed to above. Tne-Rangoon. case purports to 
follow Lacon v. Alien (14), in which some 
of the title deeds were deposited with one 
person. and thereafter the last title deed 
conferring title on the mortgagor deposited 
with another person for the purposes of 
creating mortgages on the same property. 
Both these mortgages were held to be valid 
in the circumstances of the case—the pri- 
ority being determined by the dates of the 
transactions. In the Rangoon case also some 
of the title deeds were. deposited with one 
person and thereafter the remaining title 
deed was deposited with another person. It 
was held that the deposit of some of the 

(16) A I R 1929 Rang. 65; 116 Ind. Oas. 475; TR 28; 
pd. Rul, (1929) Rang. 155, ~ 
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deeds was sufficient to effect an equitable 
mortgage. Jn neither of these cases th® 
question of the validity of a mortgage effect” 
ed by the deposit of a copy seems to have 
been rajsed or considered. In Surendra 
Mohan v Mohendra Nath (9), the equitable 
mortgage had been effected by the deposit 
ofa probate and a copy of a redempuion 
certificate. It was held that the 
probate was a substantial document showing 
the mortgagor's title to the property and in 
the circumstances the deposit of the docu- 
ments was held to be sufficient to create a 
valid mortgage. It will thus appear that 
the decision was not based’ merely on the 
deposit of a copy of the certificate. As 
regards the deposit of attested copies, it was 
in fact remarked in the course of the judg- 
ment (at p. 789*) that “there is no-clear rule, 
unless perhaps there is proof of the original 
not being available.” Here again Broad- 
bent Hx parte (1) was cited in support of 
this remark, but as already pointed out, so 
far as one can see from the report of that 
case in Broadbent Ix parte Barroro In re 
that case really throws litte or no light on 
the question. 

I agree with my learned brother in accept- 
ing Civil Appeal No. 616 of 1934- and the 
connected appeal from the final decree and 
dismissing Civil Appeal No. 2241 of 1928 and 
the connected Civil Appeal No. 2208 of 1928 
from the final decree with costs as propos- 
ed by him. 

Order accordingly. 

*Page of 59 O.—[Ed.] 
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Pace, C. J. AND Mya BU, J. 
OFFICIAL ASSIGNEE—APPELLANT 
 VETSUS 
SUBALA DASI—RESPONDENT. 

Presidency Towns Insolvency Act (III of 1909), 
s. 55—Ornus’ under—Transfer by insolvent chaileng- 
ed as not made bonafide and: -for consideration— 
Onus, if on Official Assighee-Official Assignee, if 
bound to prove both want of’ good fait» ani ab- 
sence of valuable consideration. 

Under s. 55, Presidency Towns Insolvency Act, 
as it stands, the onus is on the Offizial Assignes 
and not on .transfsreo that a transfer sought to 
be set aside was not made in good faith and for 
valuable consideration. In order ‘that such a trans- 
fer should be excluded fram the operation of the 
section, there are two essential elements in the 
transaction that must .be proved: (1) that it was 
made bona fide, and (2) that it was made for 
valuable consideration. If tha Official Assignea 
proves that the transfer was made within two years 
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of the insolvency and also that it was made either 
not bona fide or without valuable consideretion he 
is entitled to obtain an order setting aside the 
trensfer, upon the ground that it has been proved 
that the transfer under consideration does not con- 
tain both the elements that are requisite for its 
validity as against him and, therefore, that it fells 
to be set aside under s.55. The Official Assignee 
need not discharge the burden of proving absence 
of both good faith and valuable consideration, but 
he must, in-order to succeed, discharge the burden 
of proving the absence only of one of these 
elements. Harry Pope v. Official Assignee, Rangoon 
(1), Officicl Assignee of the Estate of Cheah Soo 
Tuan v. Khao Saw Cheon (2) and Official Receiver 
v. P. L. K.M. R.M. Chettyar Firm (3), relied on. 


Misc. ©. A. from an order of the High 
Court dated May 8, 1935. 
“Mr. K.C. Sanyal, for the Appellant. 
“Mr. F.S. Doctor, for the Respondent. 
“Page, C. J.—In this case the Official 
Assignee of the estate of A. C. Basu, who 
was adjudicated insolvent on Novem ber 1, 
1932, claims the right to set aside two 
transfers made by the insolvent to Subala 
Dasi alias Golapala, (1) a mortgage of 
a house and premises at Thingangyun 
dated January 31,1931, and (2) a deed of 
sale of the same premises of May 31, 1932. 
The learned trial Judge, Braund, J., dis- 
missed the application upon the ground 
that he was not satisfied that the Official 
Assignee had discharged the burden that 
lay upon him of proving that the 
transfers, or either of them, were not 
made bona fide and fcr valuable consi- 
deration. Now, s. 55, Presidency Towns 
Insolvency Act, runs as follows: 
~ “Any transfer of property, not being p transfer 
made before and in consideration of marriage, or 
made in favour of a purchaser or incumbrancer 
in good faitn and for valuable consideration, shall, 
if the transfer is adjudged insolvent within two 
years after the date of the transfer, be void against 
the Official Assignee.” 


Under that section it is provided that 
a transfer by the insolvent within two 
years of the insolvency is'void as against the 
Official Assigneé representing the estate of 
the insolvent. It is further provided 
however that certain transfers shal] be 
excluded from the ambit of the section: 

“(1) Those made before and in consideration of 
~ marriage, and (2) those made to a purchaser or 


incumbrancer in good faith and ,for valuable 
consideration.” 


‘Now, it is common ground and obvious 
that if the onus lay upon the tranferee it 
would have been incumbent upon her to 
prove that each of these transfers was 
made both buna fide and for valuable 
consideration, these being the two elements 
requisite for its exclusion from the section. 
I have on several occasions stated that in 
my opinion the onus ought to be laid-under 
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the section upon the transferee because as 
soon as the Official Assignee’ had proved 
that the transfer under consideration was 
made within two years of the insolvency, it 
appears tome plain that it should be made 
incumbent upon the transferee to prove 
those facis which will entitle him to claim 
thet the transfer to him was not within the 
section. Itis now settled however by two 
decisions of the Judicial Committee of the 
Privy Council that under s. 55 as it stands, 
the onus lies upon the Official Assignee 
and not upon the transferee. Now, to 
what extent does the onus lie upon the 
Official Assignee ? Tne learned trial Judge 
has stated that in his opinion it was neces- 
sary for the Official Assignee io prove that 
a, transfer made within two years of the in- 
solvency was made either not bona fide or 
without valuable consideration. I respect- 
fully agree with the view expressed by 
Braund, J.. as tothe construction of s. 55. 
As I have stated in order that such a trans- 
fer should be excluded from the operation 
of the section thereare two essential ele- 
menis inthe transaction that must be 
proved (1) that it was made bona fide, 
and (2) that it was made for valuable 
consideration. In my opinion if the Official 
Assignee proves that the transfer was made 
within two yeais of the insolvency and 
also that it was made either not bona fide 
or without valuable consideration he is 
entitled to obtain an order setting aside 
the transfer, upon the ground that it has 
been proved that the transfer under consi- 
ceration does not contain both the elements 
that are requisite for its validily as against 
him and therefore that it falls to be-set 
aside under s. 55. In my opinion the con- 
struction which we are disposed to put 
upon s. 55 isin accordance with the rul- 
ing of the Judicial Committee of the Privy 
Council in Harry Pope v. Official Assignee, 
Rangoun (1). In that case it was common 
ground both in the Court of Appeal at Ran- 
goon and also in the Privy Council that valu- 
able consideration had been given by the 
transferee for the transfer and if the con- 


„struction which is urged before us on. behalf 
of the respondent is correct, it would fol- 


low that the sole question which was tried 
and determined in the Appellate Court 
and in the Privy Council, namely whether 


„the transferee took bona fide, would not 


have been immaterial and it would have 


D 12 R 105; 146 Ind. Cas, 743; AL R 1934 P O 3; 
60 IA 362; 6R P C 31; 58 0 LJ 471; (1933) M W N 
1449; 66 MLJ1;39 L W 1; (1934) A L J 77; 36 
Bom. Lk 137; 36 © W N 117 (P. 0). 
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bast a work of superer ogation to decide 
it. Onthe other hand if the view that we 
take of the meaning and effect of s. 55 is 
correct, it would. follow that although in 
Harry Pope v. Official Assignee, Rangoon 
(1) it was common ground that one of the 
two elements, namely consideration, was 
present, the Official Assignee would be en- 
titled to succeed if he “proved that the 
transfer had not been taken by the trans- 
feree bona fide. Indeed, if the construction 
for which the respondent contends were to 
be accepted a fraudulent debtor would 
have no difficulty in evading the provisions 
ef s. 55, because all that he need do would 
be to make a transfer of his property to an 
infant relative, and then file forthwith his 
petition to be adjudicated insolvent. 
. That could never have been the inten- 
lion of the legislature and in my opinion 
it is not the meaning and effect of s. 55. 
Now, how does the matter stand upon the 
facts ? The decision of Braund, J., at the 
trial, proceeded upon the footing that the 
story presented on behalf of the respon- 
dent was in substance correct, and 1 res- 
pectfully agree that if the ' respondent's 
story could be accepted, the result would 
be that the Official Assignee had failed 
to substantiate his oe that the trans- 
fers were void under 55. I cannot 
persuade myself, e with all due 
deference that the story narrated by the 
witnesses who gave evidence for the res- 
pondent is credible. In my opinion to any 
one familiar with the customs and habits 
of the community to which the parties in 
this suit belong, it must appear well-nigh 
inconceivable that the persons ‘concerned 
should have acted in the way that it is 
alleged that they did. 

What is the story upon which the res- 
pendent relied? It is this. The respon- 
dent was married as a child of 12 or 13 


to. a Bengalee who carried on a cloth busi- 


ness in Bow Bazaar, Calcutta. He was 
helped in his business by the respondent's 
brother, a young man some 14 years older 
than she was. About three years after 
the marriage the respondent's husband 
died, and both before and afler his death 
the respondent was living in her father’s 
house. While she was living with her 
father, the story runs, that her father and 
brother wound up her “husband's business, 
and handed . over the proceeds, some 
Rs. 2,000, to the respondent in cash. She 
stated that she’ had a further sum of 
Rs. 200, or Rs. 300 in her hand, and also 
jewellery worth Rs. 
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the cash and jewellery and her father's 
consent and good wishes, this little child- 
widow of 16 ‘sallied forth from the family 
home with her brother to seek their for- 
tune in Burma. That was, in 1926. Now, 
in Thingangyun there lived a gentleman, 
J. N. Chatterjee by name. He was then 
about 36 years of age, and it was stated 
that he had come from a villagé close to 
that in which the respondent's father lived, 
The respondent's story was that she and 
her brother went to see Chatterjee, who 
took upon himself the disinterested and 
chivalrous character of` the. protector of 
this young girl. She and her brother 
stayed with. Chatterjee for about 5 days 
after they ° reached Ranggon, and then 
Chatterjee installed her. and her brother 
in the house of the insolvent A. ©. Basu 
quite near to the house where he himself 
lived. He stated that Rs. 10 were paid 
as rent for the portion of the house oc- 
cupied by, the respondent and her brother. 

The respondent handed over to 
Chatterjee everything that she possessed, 
her Rs. 2,000 in cash and her jewellery 
worth Rs. 2,000. Chatterjee soon after- 
wards gave to the respondent's brother 
Rs. 1,000 out of the cash deposited with 
him in order to start him in business’ in 
Rangoon. He opened a cloth shop in the 
Suratee Bazaar, but unfortunately it was 
a complete failure, and within a year after 
he and the respondent had come to Burma 
he left the country ‘and has been no 
more seen. Meanwhile the respondent was 
living in Basu’s house at ‘Thingangytin. 
She nad first gone there in 1926, and 
after her brother left- for India shé re- 
mained in that house. According to her 
story from the middle of 1927 until 1931 
Basu had his wife and’ children in ‘the 
house, but the wife and children then 
left for India. Now, there was evidence, 
which I am disposed to accept, that from 
1926 onwards this child-widow was living 
either in Basu’s house at Thingangyun 
or in 39th Street, Rangoon, both houses 
belonging to the insolvent Basu. For a 
considerable part of the time there was 
no other family in either house, and it 
was stated that the respondent bought 
some cows and cattle in Taingangyun 
from wuch she made a profit. 

Now, who was Basu, the insolvent? He 
was a man in Government employment 
earning Rs. 400 or Rs. 500 å month. 
But there is no doubt that in his private 
life he was a thoroughly disreputable person 
of dissolute habits. On his cwn admis- 


438 


sion he consorted with prostitutes to whom 
he made- presents of jewellery, and it 
‘appears from the evidence that very soon 
after he married the respondent in August 
1931, he was carrying on a liaison with 
a young Burmese woman of 22, Ma Thaung 
by name. Chatterjee who posed as the 
de facto guardian of the respondent, and 
A. C. Basu were “thick” friends. Chat- 
terjee must have known precisely the sort 
of man “that Basu was in his private 
relations, and it ill-became the chivalrous 
protector of this young woman to install 
her 5 days after her arrival in Basu’s 
house. The story proceeds as follows: In 
1928, although at that time Basu had 
obtained a loan from the Government -of 
Rs. 4,800 for the purpose of reconstruc- 
ing his house at Thingangyun, through 
the mediation of Mrs. Basu, his wife, he 
persuaded Chatterjee to hand over to 
him Rs. -1,000 of the money deposited by 
the respondent with Chatterjee for the 
same purpose. Why he should have chosen 
that time to borrow further money to 
re-build -the house -it is difficult to 
understand but according to the case 
presented on behalf of the respondent 
he gave a promissory note for the -Rs. 1,000 
to the ‘respondent who - deposited it with 
Chatterjee for safe custody and ab the 
trial Chatterjee produced a promissory note 
of January 1931 which he stated was a 
renewal of the promissory note for Rs. 1,000 
executed in 1928 by the insolvent in the 
respondent's: favour. © l 

After repeated demands had been made 
by the respondent upon: Basu for re-pay- 
ment of the amount’ due to her, the mort- 
gage deed: of January 31; 1931, was entered 
into. Itwas further stated that from 1928, 
onwards, Basu had persuaded Chatterjee to 
hand over to him little by little the jewel- 
lery which the respondent had deposited 
with: Chatterjee and that by 1931, the whole 
of the jewellery had passed into Basn’s 
hands. Itis not necessary for the purpose 
of disposing of this case, in my opinion, 
to enter into the subsequent transactions 
in connection’ with this jewellery because 
the fact remains that in January 1931, 
Chatterjee according to the respondent's 
story had disposed of Rs. 1,000 of her capi- 
tal toher brother whohad disappeared, 
had lent’ Rs. 1,000 to Basu and the whole 
of her jewellery had gone the same way. 
On August 21, 1931, Basu married the 
respondent and on May 31, 1932,in order 
to re-pay a loan to Maganlal Popetboy, the 
insolvent executed in favour of the res- 
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pondent a conveyance of the house ~at 
Thingangyun; and that isthe second do- 
cument under consideration. {t wes stated 
on behalf of tke respondent that when she 
wes married to Basu, Chatterjee handed 
over to Basu, her husband, all the documents 
and property which he possessed belong- 
ing to the respondent including a detailed 
account of the manner in which Le had 
disposed of her property. (His Lordship 
then discussed the evidence and con- 
tinued). In these circumstances how 
does the matter stand? The alleged con- 
sideration forthese transfers was stated to 
be Rs. 2,000 incash, andas regards the 
deed an obligation also to pay off a mort- 
gage debt due by Basu to Maganlal 
Popetboy. The case of the respondent pre- 
sented at the trial was not that Rs. 2,000: 
had been advanced fn cash but that the 
consideration for the transfers was partly 
cash and partlythe value of jewellery 
handed over by: Chatterjee to the insolvent. 
Her story, however, that she brought this 
money in cash as a child-widow of 16 from 
Calcutta and that, she also took with her 
when leaving Bengal toseek her fortune 
with her brother in Burma, over Re. 2,000 
worth of jewellery and thatit was from 
the proceeds of this cash and jewellery, 
whieh she had broughtio Burma: in 1926, 
that the consideration for the transfeis was 
derived, in my opinion, isa concoction. I 
do not believe that she came from Calcutta 
in 1926 or that in 1926 she had Rs. 2000 in 
her possession as the ‘proceeds of the sale 
of her late husband's business or that che 
brought with her frcm Bengal “jewellery 
worth Rs. 2,000. Now the'onus lies upon 
the Official Assignee’to prove either that 
the transfers in dispute were not bona 
fide or ihat they were made without con- 
sideration. In the present case there has 
been evidence produced on both sides, 
and, therefore, the question of onus is not 
of so much importance. Upon a considera- 
tion of the evidence adduced on the one 
side andonthe other in my opinion the 
Official Assignee has proved that there. 
was no valuable consideration -given by 
the respondent for either of the transfers 
which were made to her, and, therefore, 
in my opinion both the transfers must be 
set aside asagainst the Official Assignee. 
For these reasons the appeal is allowed, 
the order from which the appeal is pre- 
sented set aside, and an order will be’ 
passed setling aside the mertgage of 
January 31, 1931, and the sale deed of 
May’ 31, 1932, as against the Official 


1936 


Assignee. The Official Assignee is entitled 
to his costs.in both Courts. At the hearing 
before Braund,J., the appellant is entitled 
to costs, Advocate’s fee 20 gold mohurs 
and as regards the costs on the appeal, the 
Advocate’s, fee is fixed at10 gold mohurs. 
Mya.Bu, J.—As it appears to me highly 
desirable to, state our views as to the 
interpretation to be placed on the rule 
regarding the burden of proof laid down 
by their Lordships ofthe Privy Councilin 
Official Assignee-of the Estate of Cheah Soo 
Tuan v. Khoo Saw Cheow (2), in cases un- 
ders. 53, Provincial Insolvency Act or s. 55; 
Presidency Towns Insolvency Act, I ven- 
ture toadd a few words to the already 
exhaustive judgment of my Lord the Chief 
Justice. In that case their Lordships ruled 
that the onus was upon the Official Assig- 
nee to prove that a conveyance which 


he is seeking to set aside was- not 
made in good faith and for valuable 
consideration. Before this ruling was 


brought to the notice of this, Court, this 
Court, in common with some of the other 
High Courts in Indie, had been proceed- 
ing upon the footing that the onus with 
reference to both the elements, namely, 
valuable consideration and good faith, lay 
on the transferee.. It was upon that foot- 
ing that the Privy Council case of Official 
Receiver vy. P. L. K.M. R. M. Chettyar Firm 
(3) was dealt with by this Court as well as 
by the Court of first instance. In thet case 
the Court of first instance, having laid the 
onus upon the transferee, held upon the 
evidence that the transferee had failed to 
discharge the burden that lay upon him, 
while this Court on appeal held that upon 
the evidence the transferee had discharged 
that burden. In the course of their judg- 
ment their Lordships of the Privy Council 
observed: ; 

_ “The view taken in the Distiict Court in this 
case as to the burden of proof was wrong. The 


onus was wrongly leid on the respondents; it was 
on the Official Receiver.” 


It is however not easy to ascertain from 
these two cases whether the onus 
lay on the Official:-Receiver with reference 
to both the elements. or with reference to 
only one of such elements, or, in other words, 
whether the Official Assignee, in other to 
succeed, must-establish the absence of both 
or only. one of such elements. Facility for 

(2) (1931) A 067; 128 Ind. Cas. 662; A I R 1930 
P O 265; 100 LJ PO45; 144 LT 130; 32L W 574; 
60 M L J 210 (P, C). 

(3) 9 R 17u; 131 Ind. Ces. 767; A IR 1931 P C 75; 
58 I A 115; 35 O W N 577; Ind. Rul. (1931) P © ‘159; 
(1931) A L J 444; 53-CL J 373; 60 M L J 652; (1931). 
M W'N 615; 33 Bom, L.R 867; 34 L W 36 (P. G). 
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the ascertainment of.this question is how 
ever supplied by the later case of Harry 
Pope v. Official Assignee, Rangoun (1) in 
which only one of the two elements, namely 
good faith, was in question, consideration 


- not being in. dispute.. It was stated in the 


judgment of Lord Thankerton, after setting 
out the provisions of s. 55, Presidency Towns 
Insolvency Act, that: - 
The sole question in the case is whether the deed 
of sale was a transfer “in good faith and for valu- 
able consideration” within the meaning of s. 55, and 
it is clearly for the respondent to establish the 
contrary in order to succeed in his application. 
citing Official Receiver v. P. L. K. M. R. M, 
Chettyar Firm (3). The case of Harry Pope v. 
Official Assignee, Rangoon(1) therefore shows 
that inspite of the way in which the rule 
as to burden of proof is stated in Official As- 
signee of the Estate of Cheah Soo Tuan v. 
Khoo Saw Cheow (2), andin Official Re- 
ceiver v. P. L. K.M. RM. Chettyar Firm 
(3), proof of the absence of one of the 
elements was enough to suppot Official As- 
signee of the Estate of . Cheah Soo Tuah 
v. Khoo Saw Cheow (2), because ifit were 
not so and the Official . Assignee must 
establish the absence of both the elements, 
it would not have been necessary in 
Harry Pope v. Official Assignee, Rangoon (1) 
where consideration was not disputed, to 
consider evidence or materials upon which 
ihe question of good faith turned. More- 
over, a perusal of either s. 53, Provincial 
Insolvency Act ors. 55, Presidency Towns 
Insolvencey Act, appears to he sufficient 
to fill one with the impression that whereas 
for the validity of the transaction two in- 
gredients, namely good faith and valuable 
consideration, must exist, the absence of 
one would be sufficient to invalidate the 
transaction. These sections declare that a 
transfer is voidable at the instance of the 
Official Assignee if the transferor is adjudg- 
ed -insolvent within two years of the date 
of the transfer, but where the transfer is 
one made before and in consideration of 
marriage or made in favour of a purchaser 
or incumbrancer in good faith and for valu- 
able consideration, then it is not so voidable. 
If ebsence of both good faith and valu- 
able consideration is required to render a 
transaction voidahble, then a transaction such 
as a gift, which according. to the operative 
part of the section referred to above must 
be void and not saved as one of the trans- 
fers mentioned in the section, will have to 
be allowed to stand if good faith of the 
transferee could. not. be challenged, and, 
as pointed out by my Lord the Chief Justice 
a gift to a minor. relative made on the 
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eve of the insolvency will be immune from 
being - assailed on behalf of the general 
body of creditors when obviusly such a 
transaction should not be allowed to stand. 
Again, if in addition to proof of absence 
of good faith, proof of absence of considera- 
tion is needed to render the ‘transaction 
void, ıt would be amazing to find the Legis- 
lature leaving a wide room for a person 
on the eve of insolvency io make én in- 
defeasible transfer of his property for valu- 
able consideration to a person who takes 
with the full knowledge thet the transferor 
was acting with -intent to defraud his 
creditors or to defeat or delay their claims. 
For all these reasons I am at one with my 
Lord the Chief: Justice that: the rule laid 
down by the Privy Council under considera, 
tion does not mean that the Officiel As- 
signee must ‘liscbarge the burden of prov- 
ing absence of both good faith and valuable 
consideration, but he must discharge the 
burden of proving the absence only of one 
of these elements in order to succeed. 

As regards the facts it is abundantly clear 
that the Official Assignee has not only dis- 
charged the burden of proving absence of 
consideration but also proved absence of 
good faith. The evidence adduced on be- 
half of the Official Assignee and tl.e great 
mass of evidence adduced on behali of 
the transferee can be properly appraised only 
if it is steadily borne in mind the highly 
improbable and unlikely basis of the story 
told on behalf of the transferee as to 
cher possession of means for making the 
loans or advances in consequence of which 
the mortgage of January 1931 came-into 
‘being. Ifayoung Bengalee Hindu widow 
was possessed of jewellery and the sum 
of money which she is elleged to have pos- 
sessed in 1926,it is impossible to believe 
that she would have thoughtof leaving her 
home and coming over to Rangoon appa- 
rently for no settled purpose. Immediately 
after her arrival she fell. into the hands of 
‘men who do no appear to have any 
-scruples in their dealings with women 
of loose character. As against this highly 
improbable story as to how sue happened 
.to be in possession of jewellery and money 
out of which she could make the lozns and 
advances, there is evidence ‘on behalf of the 
Official Assignee to show that she was but 
- an ordinary dancing girl who had been here 
long before 1926 and whose means of liveli- 
hood was nothing butasa dancing girl and 
. by entertaining young men. This evidence 
is quite sufficient to show that she could not 
have been a person of the position who 
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would be in possession of means td enable 
her to make the loans and advances which 
she alleged. 

This story requires much support from 
the description of the life that this young 
woman clearly was leading in connection 
with Chatterjee and Basu shortly after her 
alleged arrival here in 1926, end that bearing 
in mind the most unlikely basis upon which 
her story is built ¿nd the probability support- 
ing the story told in the evidence adduced on 
behalf of the Official Assignee, the conclu- 
sion that the transaction was without ĉon- 
sideration is fully justified. As scon as we 
find that the transection was without valu- 
able consideration; an irresistible inferénce 
will arise from this fact ss well as from the 
relationship of the parties, whether respec- 
tively married to each other or not will not 
make ‘the slightest difference, that the tran- 
saction was brought about in collusion with 
one another. And therefore the practical 
effect of the finding thet there was no con- 
sideration is, in the circumstances of ‘the 
case, sufficient to raise the inference, and 
such en inference tomy mind is absolutely 
irresistible, that the transaction’ was brought 
about with intent to defraud or delay the 
creditors of A. C. Basu who subsequently 
became insolvent and who was at the time 
in very bad financial circumstances. In 
the result I concur in the judgment of my 
Lord, the Chief Justice. 

N. Appeal allowed. 


ALLAHABAD HIGH COURT 
Second Civil Appeal No. 40 of 1933 
November 14, 1935 
SULAIMAN, O. J. AND BENNET, J. 

Seth BEHARI LAL—-PLAINTIFF— 
APPELLANT 
YETSUS 
SUKHBIR SINGH AND ANOTHER—- 
DEFENDANTS—RESPONDENTS 

U. P. Town Areas Act (TI of 1914), s.,3—Agricul- 
tural village declared to be town area—Hffect—Pre- 
sumption that zemindar is owner of every inch of 
land in area, whether applies. : 

The presumption thatin an agricultural village 
the zemindar is the owner of every inch of land does 
not apply where the village has been declared to be 


“a town area, 


3. ©. A. from the decision of the Additional 
gubordinate Judge of Muzaffarnagar, dated 
September 1, 1932. 


Dr. K. N. Katju and Mr. Bankey Behari, 


for the Appellant. 


Messrs. S. N. Sen and A. Dharam Das 
for the Respondents. Ae 
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Judgment.—This is a second appeal by 
a plaintiff who was the managing trustee 
of the school trust which is the zemindar 
of a certain village Khatauli. The plaint 
seis otit that the plaintiff as zemindar clelms 
the demolition of the extension of a plat- 
form by the defendants and certain other 
constructions which the defendants have 
made in Nos. 249, 237 and 248 of the abadi 
of gasba Khatauli. The defence was that 
the plaintiff had no cause of action in 
regard to these numbers end that the de- 
fendants had been long in possession of the 
No. 248 and the other numbers. The find- 
ing of the lower Appellate Court was that 
the .three numbers were shown by the 
Revenue Records as being in the zemindari 
of the plaintiff but that the numbers were 
situated in the town area of the town of 
Khatauli and, therefore, the presumption 
that the zemindar was the owner of every 
inch of land did not apply in the present 
case. The Court held that the khasras 
produced did not show the ownership of the 
plaintiff in the site of these plots and the 
Court. definitely held ‘T, therefore, hold that 
ihe plaintiff is not the owner of tie site of 
the plots in dispute.” As regards plot No. 248 
the Court held that the defendants had 
made an objection at the time of partition 
in 1896 to the effect that they were the 
owners of this plot and that the defendants 
had remained in possession ever since. Ac- 
‘cordingly as regards this plot the Court held 
that the defendanis were the owners of that 
plot and the other two plots Nos. 237 and 249 
were held by the lower Court as being the 
public thoroughfare belonging to the Town 
Area Committee. Learned Counselin appeal 
argued that the zemindar of an agricultural 
‘village was entitled to the zemindari rights 
of proprietorship in all these plots. In the 
first palee we consider that the finding of 
fact of the lower Appellate Coari is con- 
clusive. In the next place we would refer 
to the provisions of U. P. Act IL of 1914, 
the Town Areas Act, s. 3, sub-ss.- (1) 
and (2). It is there laid down that in 
making a notification the Local Government 
‘should not declare an agricultural village 
to be a town area or to be included within 


the limits of a town area and further : 

“the decision of the Local Government that on 
‘inhabited area is not an agricultural village within 
the meaning of the proviso to sub-s. (1) of tnis section 
„shall be final and conclusive and the publication in 
the Gazette of a notification declaring such area to 
be a town azréa or within the limits of a town area 
shall be conclusive proof of such decision.” ; 


‘Although the lower Appellate Court did 
not refer to this provision it is clear -that it 
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acted on the principle of this provision and 
we consider that the lower Appellate Court 
was correct. Nothing further has been 
shown by learned Counsel. We accordingly 
dismiss this second appeal with costs. 

D. Appeal dismissed. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT 
Second Civil Appeal No. 55-B of 193 
October 24, 1935 
SUBHEDAR, A. J.C. 

JINWAR GANGASA CHAWRE—Creprror 
; —APPRLLANT i 
versus 
Mr. W, B. DAMLE, Recriver— 


RESPONDENT 
Provincial Insolvency Act (V of 1920), ss. 55 (a), 56 


(8), d-—-Payment of money by aebtor to creditor between 


commencement of insolvency proceedings and date of 
adjudication—When protected—Payment in violation 
of s. 55 (a)—Refund — Interest on sum, right to~ 
Civil Procedure Code (Act V of 1908), s. 34— Contract 
Act (IX of 1872),s 74—~Interest by way of damages, 
if awardable. . 

The payment of money by the debtor to his eredi- 
tor between the commencement ofthe insolvency 
proceedings and the date of the order of adjudica- 
tion is only protected if the person who receives the 
money hasuo notice of the presentation of an in- 
solvency petition by or against the debtor. But if 
the money is received by the creditor with notice of 
the presentation of the insolvency petition, it is not 
protected and the creditur may be compelled to return 
it to the Receiver. By the order of adjudication the 
property of the insolvent vests in the Courtor the 
Receiver and under s. 28 of the Provincial Insolvency 
Act the order relates back to the date of the tiling ‘of 
the insolvency petition. Where the creditor has 
received a sum of money from the insolvent in viola- 
tionoť the provisions of s. 55 (a) of the Act, the 

him continues to belong to the 
estate of the insolvent, which vested in the Receiver 
Section 56 (3) read with s. 4 gives jurisdiction to the 
Insolvency Court to pass an order against the eredi- 
tor to refund the amount which appertained to the 
estate ofthe insolvent. Dhudhchand v. Shripad (1) 
referred to. 

The Court has ample powers to award interest from 
the date of the presentation of the application for 
refund by the Receiver till realisation under gs. 34 0f 
the Civil Procedure Oode, although the eid of g 74 
cannot be invoked for awarding interest by way of 
damages where the claim for refund is not based upon 
any contract. 


S. C. A. against the order of the District 
Judge, Akola, in Misc. Civil Appeal No. 114 
of 1931, dated January 11, 1932, arising out 
of Insolvency Oase No. 136/22, pending for 


“January 8, 1932, in the Court of the First 


Class Sub-Judge, No. ”, Akola, dated j 

ar 9, 1931. 5 Octo 
Messrs. M. R. Bubde and W. B. Pe " 

kar, for the Appellant. Waa 
Mr. S. V. Kelkar, for the Respondent, 
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'Judgment.—On the application of his 
creditors, presented on June 22, 1922, one 
Sundersa was adjudged an insolvent on 
June 23, 1926. During the pendency of the 
aforesaid application, but before the order 
. of adjudication, the debtor paid Rs. 2,650 
to the appellant-creditor in satisfaction of 
a debt due on a promissory note dated 
September 12, 1922. After the order of 
adjudication the respondent was appointed 
a Receiver to take charge of the insolvent’s 
estate. On July 13, 1928, the respondent 
filed an application claiming from the 
appellant-a refund of Rs. 2,650 and interest 
thereon onthe ground that the latter had 
received the payment with knowledge of 
the pendency of the application for insolv- 
ency against the debtor. The appellant 
opposed the application on several grounds 
but unequivocably admitted that he had 
notice of the filing of the insolvency peti- 
tion against the debtor at the time when he 
received the payment. The insolvency 
Court passed an order for refund against 
the appellant but allowed no interest. On 
appeal the District Judge confirmed the 
order for refund and on the cross-objection 
of the respondent also allowed interest at 
Rs. 9 per cent. per annum on the amount 
claimed from February 22, 1924, till 
realisation. It is against this order that 
the present appeal is filed by the creditor. 
It was firstly urged thet s. 56 (3) of the 
Provincial Insolvency Act under which the 
order for refund was apparently made by 
the two Couris below was wrongly applied 
to the facts of the present case and that the 
Recesiver’s remedy, if any, to claim the 
refund was by a separate suit. In my 
opinion this contention is unsound. The 
ease is fully covered by s. 55 (a) of the 


Provincial Insolvency Act which says:— 
“Subject to the foregoing provisions of this Act with 
respect to the effect of insolvency on an execution, 
and with respect to the avoidance of certain trans- 
fers and preferences, nothing in this Act shall 
invalidate in the case of an insolvency:—~ 
(a) any payment by the insolvent to any of his 


creditors; 
* k * sk 


Provided that any such, transaction takes place 
before the date of the order of adjudication, and 
that the person with whom such transaction. takes 
place has not at the time notice of the presentation of 
any insolvency petition by or against the debtor,” 

Tt, therefore, follows that the payment of 
money by the debtor to his creditor þet- 
ween the commencement of the insolvency 
proceedings and the date of the order of 
adjudication is only protected if the person 
who receives the money has no notice of the 
presentation ofan insolvency petition by or 
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against {he debtor. : But. if-the money is 
received by the creditor with notice of the 
presentation of the insolvency petition, it is 
not protected and the creditor may be 
compelled to return it tothe Receiver. By 
the order of adjudication the property of 
the insolvent vests in the Court or the 

Receiver and under s. 28 of the: Provincial 

Insolvency Act the order relates back to the 

date of the filing of the insolvency petition. 

As the payment of Rs. 2,650 was admittedly 

received by the appellant from the insolv-' 
ent in violation of the provisions of s. 55 

(a) of the Act, the money received by him 
continued to belong to the estate of the 
insolyent, whic h vested in the Receiver. 

Section 56 (3) of the Provincial Insolvency 
Act states:-— 

“Where the Court appoints a Receiver, it may re- 
move the perscn in whose possession cr custody any 
such property as aforesaid is from the possession òr 
custody thereof.” 

This provision read with s. 4 of the Act 
undoubtedly gave jurisdiction to the insolv- 
ency Court to pass an order against the 
appellant to refund the amount of Rs. 2,650 
which appertained, in the eye of the law, 
to the estate of the insolvent: cf. Dhudh- 
chand v. Shripad (1). 

The next point urged was that thè award 
of interest was illegal. This contention 
appears to me to be partially correct. The 
claim for refund made by the Recsiver not 
being bzsed upon any contract the Courts 
below could not invoke the aid of s. 74 of 
the Contrazt Act for awarding interest by 
way of damiges. It was essantially a claim 
in tort and the respondent’s learned Counsel 
was unable to point cut to me eny provi- 
sion of law under which inlercst could be 
allowed on such a claim. But the Court 
had ample powers to eward interest from 
the date of the presentation of the appli- 
cation for refund by the Receiver till reali- 
sation under s. 34 of the Civil Procedure 
Code. 

I'or the reasons set forth above the order 
for refund of Rs. 2,650 is upheld but the 
order of the lower Appellate Court awarding 
interest is modified by reducing the rate of 
interest from Rs. 9 t9 Rs. 6 pèr cent. per 
annum and by declaring that interest at 
the latter rate would be p2yable by the 
appellant to the respondent from July 18, 
1928, till realisation. As the success in- the 
appeal has been divided, the -costs incurred 
by the parties in this Court shall be. borne 


by them. 
N. l Order accordingly. 
(1)18 N L J 14; 158 Ind. Oas, 990; 8 R-N 111, ° 
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ALLAHABAD HIGH COURT The plaintiff has come here in second 


Second Civil Appeal No. 1170 of 1932 
November 7, 1935 
Ganaa NATA, J. 
B. NARAIN DAS-—Ptaintirr—~ 

APPELLANT 
© Versus 

MUNICIPAL BOARD, GORAKHPUR— 

DEFENDANT—RESPONDENT 

Malicious prosecution—M alice-~-Finding that opie 
dant did not act with malice—W hether finding of fact 
—U. P. Municipalities Act (II of 1916), s.180 (3) (4) 
—Construction in contravention of bye-law—Person 
constructing, if can be deemed to have been given 
sanction under sub-s. (3). 

Ina suit for malicious prosecution the finding of 
the lower Coutt, that the defendant cannot be said to 
have acted without any reasonable or probable cause 
or with malice, is a finding of fact. . Pestonji- M. 
Mody v. Queen Insurance Company (1), relied on. 

- In view of sub-s. (4) ofs. 180, U. P. Municipalities 
Act, a person cannot be deemed to have been given 
sdnction for a construction under s, 180 (3), if the 
game is in contravention of any bye-law. 


S.C. A. from the decision of the District 
Judge of Gorakhpur, dated | May 31, 1932. 


Mr. H.C. Mukerji; for the Appellant. 

Mr. Muhammad. Ismail (Government Ad- 
vocate); for the Respondent. 

Judgment.—This is 9, plaintiff's appeal 
and arises out of a suit brought. by him 
against. the defendant-respondent for 
damages for malicious prosecution. The 
plaintiff's case wes that he had obtained per- 
mission for construction of a building, a 
portion of which was constructed in 1927 
in respect of which the prosecution of the ap- 
plicant. under s. -307 of the U. P. Muni- 
cipalities Act . was launched in 1928. In that 
case it was decided that- in view of the pro- 
visions of s. 180 of the Municipalities Act 
the plaintiff would -be deemed to have 
granted sanction.and consequently he could 
not be prosecuted for the construction then 
in dispute as having been made without 
permission. ‘The plaintift made another con- 
struction which is in dispute in this suit in 
continuation. of his previous construction, 
in respect of which another prosecution was 
launched. . against the plaintiff by the 
defendant under s. 307 of the Municipalities 
Act in . 1929. The plaintiff was acquitted. 
On his acquittal the plaintiff brought the 
suit against the defendant for Rs. 2,900 
damages.. for. malicious prosecution. The 
trial Court decreed the suit for Rs. 150. 
The defendant filed an appeal and. the 
plaintiff a cross-objection. The learned Dis- 
trict Judge dismissed the plaintiff's cross- 
objection and allowed the appeal, thereby 
dismissing the whole of the plaintiff's suit. 


appeal). 

It was urged by the lea red Counsel for 
the respondent that toe Criminal Court did 
not take into consideration cl. (4) of s. 180 
of the Municipalities Act under which the 
plaintiff having constructed a wall enclosing 
a kachcha road which was a public street 
could not be deemed to have been granted 
sanction for the wall. Clause (3) of s. 180 of 


the Municipalities Act, lays down that 

“should the Board neglect or omit for one month 
after the receipt of a valid notice under s. 178 to 
make and deliver to the person who has given 
such notice an order-of the nature specified in sab- 
s. (1) in respect thereof, such person may by a 
written communication call the attention of the 
Board tə the.omission or neglect, and if such omis- 
sion or neglect continues for a -further period of 
fifteen days, the Board shall be deemed to have 
sanctioned the proposed work absolutely;” 


- Clause (4) lays down:-— 

“Provided that nothing in sub-s: (3) shall be con- 
strued to authorise any person to actin contraven- 
tion of this Act or any bye-law.” 

The learned Cousel for the respondent 
contended that the construction in dispute 
was in contravention of bye-law No. 23, 
The question whether the- construction in 
dispute wes in contravention of bye-law 
No. 23 had not been determined and soan 
issue “Whether the construction in dis- 
oe was in contravention of bye-law No. 23" 
was remitted io the lower Couri. The 
eee Court’s finding is that the plaintiff has 
contravened bye-law No. 23 by making the 
construction in dispute. Consequently, in 
view of- the provisions of cl. (4),. the 
plaintiff cannot be deemed to have been 
given sanction for the construction in dis- 
pute. In view of this fact it cannot be 
said that the Municipal Board ected with- 
out any reasonable or probable cause or 
with malice, as has been rightly found by 
the learned District Judge. This finding, 
as held by their Lordships of the Privy 
Council in Pestonji M. Mody v. Queen Insur- 
ance Company (1), is a finding of fact, 
There is no force in this. appeal, and it is, 
therefore, ordered: that the appeal be dis- 
missed with costs and the decree of the 
lower Court be affirmed. 

Permission to file an appeal under s. 10 
of ae Letters Patent is rejected. 

Appal dismissed. 

(Rees at p. 336; 2 Bom. L R 938; 10 ML J 300 
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; ; LAHORE HIGH COURT 
Civil Miscellaneous Petition No. 464 and 
Appeal No. 291 of 1935 
October 11, 1935 
BHIDE, J. 
FATEH MUHAMMAD—Perrrtonze 
VETSUS 

SARDAR ALI SHAH—Oppostrs Parry. 

Civil Procedure Code (Act V of 1908), s. 144, 
O. XLVII, r. 1-~-Order making over property in 
dispute not varied—-KRemedy of aggrieved party held 
not to lie under s. 144—~Review—Hrroneous admis- 
sion of fact by Counsel—-Whether good ground for 
review. 

Where the decree in consequence of which the 
property in dispute was made over to the opposite 
perty has not been varied, and the order passed 
by the Court was that the property was to be 
mede over to him along with another on their 
furnishing security which was ordered to be furnish- 
ed only to meet any claims arising out of the 
result of the appeal to the Privy Council and the 
present claim did not obviously fall within that 
category, and the petitioner had obtained only a 
‘declaratory decree which wes incapable of execution: 

Held, that although it may be that the petitioner 
was entitled to get the property from the opposite 

arty, yet his remedy did not lie under s. 144, Oivil 
Procedure Code. 

It is doubtful if an erroneous admission of fact 
made by Counsel can be considered to be a good 
-ground for review. 


C. Mise. Pein. and A. from an order of 
Din Muhammad, J., dated April 30, 1935. 

Mr. Muhammad Alam, for the Peti- 
tioner. 


Mr. Dev Raj Sawhney, for the Opposite 
Party. 


Order.—This is an application for review 
of the order passed by Din Muhammad, J., 
in appeal on April 30, 1935. The material 
facts are that there has been a protract- 
ed litigation in connection with Takia 
Shah Shohda at Ludhiana and eventually 
‘Sardar Ali Shah, respondent, and one 
Gahne Shah succeeded in establishing 
their claims as sajjadanashin and mut- 
walli, respectively. From this decision an 
appeal was preferred by one Maula Shah 
to their Lordships of the Privy Council 
‘and this is still pending. The property 
belonging to the takia was in the hands 
of a Receiver, Maula Shah made an ap- 
plication that the property should not be 
made over to Sardar Ali Shah and Gahne 
till the disposal of his appeal, but this 
Court allowed them to take it over on 
furnishing security. Part of the property 
was accordingly taken over by Gahne 
Shah but thereafter Gahne Shah died and the 
balance consisting of a sum of about 
Rs. 13,000 was taken over by Sardar Ali 
Shah. The respondent Fateh Muhemmad 
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claimed to have been appointed mutwalli 

of the takia after the death of Gahne 
Shah, but his claim had not yet been 
established. The Court allowed Sardar Ali 
Shah alone totake the aforesaid balance 
of about Rs. 13,000 inspite of the objection 
raised by Fateh Muhammad, holding that 
there was no mutwalle of the takia, at the 
time. Fateh Muhammad subsequently suc- 
ceeded in appeal and got a declaratory de- 
cree to the effect that he was the mutwalli of 
the takia, and made an application under 


‘gs. 144, Civil Procedure Code, for restitution 


to him of the property taken over by 
Sardar Ali Shah and this application was 
granted by the Senior Subordinate Judge, 
Ludhiana. 


From this decision the present appeal 
was referred. The appeal was at first 
accepted on the ground that Fateh Muham- 
mad was nota party to the suit and had 
therefore no locus standi to make any ap- 
plication under s. 144, Civil Procedure 
Code. At the hearing it seems to ‘have 
been admitted by both parties that Sardar 
Ali Shah was a stranger to the suit, but 
itis now stated that this admission was 
erroneous, and itis on this ground that the 
order in appeal is sought to be reviewed. 
I doubt if an erroneous admission of fact 
made by Counsel can be considered to be 
a good ground for review. But apart from 
this there is, I think, no force in this ap- 
plication for review; for s. 144, Civil Pro- 
cedure Code, seems to be clearly inappli- 
cable to the circumstances. The decree in 
consequence of which the property in dis- 
pute was made over to Sardar Ali Shah 
has not been varied. The order passed 
by this Court was that the property should 
be made over tothe respondents, i. €s both 
Sardar Ali Shah and Gahne Shah on their 
furnishing ‘security (vide the order of 
this Court dated July 9, 1930). In pur- 
suance of this order Sardar Ali Shah has 
got the property. The security was ordered 
to befurnished only to meet any claims 


arising out of the result of the 
appeal to the Privy Council and the 
present claim does not obviously fall 


within that category. Fateh Muhammad has, 
moreover, only obtained a declaratory de- 
cree to the effect that he is a mutwalli and 
such a decree is incapable of execu- 
tion. It may be that Fateh Muhammad 
as a mutwalli is entitled to get the pro- 
perty from Sardar Ali Shah, but his 
Temedy does not appear to me to lie under 
s. 144, Civil Procedure Code. 
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J, therefore, dismiss this application. No 
order as to costs. 


N. Application dismissed. 





ALLAHABAD HIGH COURT 
Criminal Reference No. 790 of 1935 
December 3, 1935 
ALLSOP, J. 
Lala SOHAN LAL—APPLIOANT 
VETSUS 

EMPEROR—Oppostts Parry. 

U. P. Municipalities Act (II of 1916), s. 116— 
Prosecution for breach of bye-law by constructing 
projections over land claimed by Board as public 
street—Land, private property of another—User 
by public for three or four years—User, if sufi- 
cient to create public right of way—“ Land under 
control of Board” in s. 116 means ‘under lawful 
control.’ 4 

The accused person had constructed certain pro- 
jections (chhajjas and todas) over some land which 
was claimed by the Municipal Board as being part 
of a public ‘street. This land was the property of 
another private owner and was not dediceted by 
owner to public purposes nor had it been used by 
the public for more than three or four years. The 
accused was prosecuted under U, P. Municipalities 
Act for the breach of a bye-law: 

Heid, that the land over which the accused 
built his projections was not part of a public street 
and the user by the public for three or four years 
could not create a public right of way; 

Held, further, that the land under the contro] of 
the Board meant lawful control under the provisions 
of s. 116, Municipalities Act. It could never have 
been the intention that the Board could commit a 
trespass and then create a bye-law which would 
prevent the person trespassed upon from exercising 
his rights. 

' Or. Ref. from the order of the Additional 
Sessions Judge, Meerut, dated September 6, 
1935. 


_ Mr. S. N. Gupta, for the Applicant. 

The Assistant Government Advocate, for the 
Crown. n l 

Order.—The learned Additional Sessions 
Judge at Muzaffarnagar hes made. a -refer- 
ence thet a sentence of fine passed under 
the Municipalities Act for breach of a-bye- 
law should be set aside. The bye-law is 
. to the following effect: ` 
“No person shall build, keep a stall or otherwise 
interfere with or encroach upon any land which is 
the property of His Majesty or of the Board, or which 
is under the control of the Board, unless permission 
to this effect has been duly granted by order on be- 
half of His Majesty or the Board, and no person shall 
continue to do so after such permission has ceased to 
be in force or has been withdrawn.” 


The fact is that the accused person Sohan 
Lal had constructed certain projections 
(chajjas and todas) over some land which 
was claimed by the Municipal Bord as 
being part of a public street. It is admitt- 
ed that this land was the properly ofa 
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private owner Bishambhar Das. At one 
time the Municipality made an attempt to 
buy this land and afterwards to acquire it 
under the Land Acquisition Act, but they 
did not succeed in entering into a private 
treaty with the owner and they withdrew 
the proceedings under the Land Acquisi- 
tion Act. The Municipality, however, pro- 
ceeded to make a paved road with drains 
on eachside of it which encroached upon 
part of the land of Bishambhar Das and 
over which Sohan Lalhas made the projec- 
tions to which I have referred. The Magis- 
trate fined Sohan Lal a sum of Rs. 25. The 
learned Judge has pointed out that the 
road or that part of it whichis on the land of 
Bishambhar Das cannot properly be des- 
eribed asa public street or as lawfully under 
the control of the Board. As he very 
rightly says, you cannot have a public 
street unless you have a street. The de- 
finition of a public street is a street to which 
certain further conditions apply. A street 
means a road, bridge, etc., over which the 
public or any portion of the public has a 
right to pass. Itis evident that there can 
be no public street over any land over 
which there is no public right of way. 

It is not denied that the land in question 
is the private property of Bishambhar Das 
and itis not contended that it was ever 
dedicated by Bishambhar Das to public 
purposes. It is also clear that this land 
has not been used by the public for more 
than three or four years and user over that 
period certainly could not create a public 
right of way. The principles underlying 
these matters are set forthin Sajjad Ali v. 
Municipal Commitee of Karnal City (1). I 
agree with the learned Sessions Judge that the 
land over which Sohan Lal built his projec- 
tions was not part of a public street. The 
bye-law certainly refers to land under the 
control of the Board and it might perhaps 
be suggested that although this land is 
not public property, it is still in fact, under 
the control of the Board. I think, however, 
that the control of the Board means lawful 
control under the provisions of s. 116, 
Municipalities Act. It could never have 
been the intention that the Board could 
con:mit a trespass and then create a bye- 
law which would prevent the person tres- 
rights 
It agree that the conviction was illegal and 
I therefore acquit Sohan Lal and set-aside the 


(1) 18 ALJ 466; 56 Ind. Ces.1; AIR 1920 PG 
43; 47 IA 25;1L117;1P WR 1920; 13 P LR 1920: 


‘38 M L J 455; 11 L W 579; 22 Bom. LR 563; 2U PL 


R (P. 0) 87; BML T1(P.C). . 


446 


sentence of fine passed upon him. If the 
money or any part of it has been paid, it shall 
be refunded. 


D Sentence set aside. 


ey 


ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 12 of 1935 
; November 28, 1935 

SULAIMAN, C.J. AND BENNET, J. 
Haji MALLHA KHAN AND OTHERS 
—ÅPPELLANTS 
versus 
Thakur GULAB SINGH-—RESPONDENT 


U.P. Land Revenue Act (III of 1901), s: 141— 
~ applies to s. 221, Agra Tenancy Act (III of 


‘There is nothing whatever in the Land Revenue 
Act or in the Agra Tenancy Act to indicate that 


s. 141, Land Revenue Act, can apply tos. 221, Agra. 


Tenancy Act. The first charge of the Government 
laid down in s. 141, Land Revenue Act, is .a first 
charge of the revenue when the revenue is payable 
to Government: or when the Collector takes proceed- 
ings under s. 184 of that Act on behalf of a lam- 
bardar. Ths prior charge. cannot be applied 
to the decree obtained by the lembardar under 
8. 221, Agra Tenancy Act. 

L. P. A. against a judgment of Mr. Justice 
Allsop, dated November 30, 1934. _ 


Mr. H. C. Mukzrji, for tae Appellants. 
Mr. Nanak Chand, for the Respondent. 


Judgment.—This is a Letters Patent 
Appeal by three persons, but learned Coun- 
sel stated to us that he addressed us only 
in regard to appellant No.” 1 who was the 
lambardar. The appellant claims that as 
lambardar he brought a suit against 
Musammat Ram Piari, the appellant, for ar- 
rears of revenue which he had paid on her 
behalf end obtained a decree under s. 221, 
Agra Tenancy Act of .1926. He put her 
share up to auction and on May 25, 1933, 
he purchased one-tenth share in the pro- 
perty in suit and obtained possession. The 
opposite party is a. decree-holder who ob- 
tained a simple mortgage decree on Novem- 
ber 27, 1931, against the shares of Chandan 
Singh and his wife Musammat Ram Piari, 
and 2 final decree on November 5, 1932, and 
on January 21, 1933, he applied for execu- 
tion of his final decree and the decree was 
sent to the Collector for sale of the proper- 
ty. The appellant before us made an ob- 
jection to the effect that owing to his hav- 
ing purchased the one-tenth share on 
account of a decree for arrears of revenue 
paid by him he has a prior charge within 
the wording of s. 141, Land Revenue Act, 
which states as follows ; 
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“In “the case.of every mahal the 
sessed thereon shall pethe first charge on the 
entire mahal, and on the rents, profits or pio- 
ducs thereof. The rents, profits or produce of 
a mahal shall not be applied in satisfaction of 
Civil Court until all 


a decree or order of any 
the mahal 


arrears of revenue due in respect of 
have been paid.” 


The argument for the appellant is that 
under this section- the revenue is a first 
charge on the entire mahal and as he gota 
decree for arrears of revenue against the 
co-sharer and obtained possession of the 
share in execution sale of that decree there- 
fore he can hold up his charge against the 
present decree-holder on the mortgage de- 
cree although in fact the mortgage decree 
was prior to the decree for arrears of land 
revenue. The question is whether s. 141, 
Land Revenue Act is intended to apply toa 
decree-holder under s. 221, Agra Tenancy 
Act. If the lambardar had desired to pro- 
ceed under the Land Revenue Act, he could 
have applied under.s. 18! of that Act to the 
Collector to recover the amount which he 
had paid “as if it were an errear of reve- 
nue payable to Government.” In that case 
the Collector could have taken any of the 
proceedings laid down in s. 146. But if the 
Collector had desired to sell the share he 
would have had to obtain sanction from 
the Boardof Revenue under s. 160. The 
procedure adopted - by the lambardar has 
resulted in the sale of the share without 
such sanction from the Board of Revenue. 
We are:of opinion that the language of 
s. 184 shows that the right of the lambardar 
is not the same as the right of Government 
and for this reason the words used are “as 
if it were an arrear of revenue payable to 
Government.” Itis only in the case of pro- - 
ceedings for an arrear of revenue taken 
‘under the Land Revenue Act ihat s. 14], 
Land Revenue Act will apply. — l 

There ‘is nothing whatever.in the Land 
Revenue Act or in the Tenancy Act to indi- 
cate that s. 141, Land Revenue Act, can ap-- 
ply to s. 221, Tenancy Act. Learned Coun- 
sel failed to produce any ruling to show 
that any Court has ever held that s. 141,- 
Land Revenue Act, can apply to s. 221, Ten- 
ancy Act. We are. of opinion that the 
first charge of the Government laid down in 
s. 141, Land Revenue Act, isa first charge 
of the revenue when the revenue is payable 
to Government or when the Collector takes 
proceedings under s. 184 of that Acton be- 
half of a lambardar. We consider that the 
prior charge cannot be applied: in the pre- 
sent case to the decree obtained by the 
lambardar under s. 221, Tenancy Act. That 


revenue as™ ~ 
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being so we consider that the judgment of 
the learned Single Judge of this Court is 
correct and we dismiss this Letters Patent 
Appeal with casts. We may edd that we 
consider that the execution Court would exer- 
cise a proper discretion in the present 
case if it put to sale the other property and 
did not put to sale this one-tenth share ex- 
cept in case the other property proved in- 
sufficient. 

D. Appeal dismissed. 





MADRAS HIGH COURT 
Second Civil Appeal No. 1263 of 1930 
February 9, 1935 
VARADACHARIAR, J. 
NIDADAVOLE RAMALINGAM—PLAINTIFF 
-——-A PPELLANT 
TETSUS 


NIDADAVOLE VEERABHADRADU AND 
OTAERS—DEFENDANTS—RESPONDENTS 

Inam—Service inam — Suit for possession capable 
of succeeding only if based on title as office-holder— 
Whether cegnizable by Civil Court — Blacksmith’s 
service inam —- Whether comes within purview of 
Madras Hereditary Village: Offices Act (ITI of 1895) 
—Limitetion Act (IX of 1908), s. 28 — Suit for 
possession not capable of being filed in Civil Court 
during adverse possession—3. 23, if applies—Adverse 

- possession—Service inam lands—Right to remain in 
possession against succeeding ofice-holders, tf 
-exrsts. 

Where the plaintiff can get relief of possession of 
lands, admittedly servics inam lands, only by insist- 
ing on his title as office-holder end on the character 
of the lands as emoluments,, the principle of exclusion 
of the jurisdiction ci the Civil Court will undoubted- 
ly apply. 

A village service inam for blacksmith’s servics 
comes within the purview of the Madras Hereditary 
Village Offices Act. Kandappa Achary v. Venganna 
Naidu (13), followed. 

Neither s. 28, Limitation Act, nor the principle 
thereof can he applied to cases where, during the 
period of the alleged adverse possession no suit for 
possession could have been instituted in a Civil 
Court. The lunguage of s. 28 applies only to cases 
of suits for possession in respect of which the period 
of limitation is thereby provided, thet is, by Sch. II, 
Limitation Act. But the Limitation Act does not 
apply to suits to be brought in Revenue Courts, 
Pichuvayyan v. Vilakk udayan Asari 8), Sreenivaa 
Varadachari v. Narasinga Pilla: (9) and Vanchinatha 
Aiyar v. Rajagopala Aiyar (10), relied on. 

A person remaining in possession of the lands 
adversely to an office-holder cannot thereby acquire 
a right to remain in possession even as against the 
succeeding office-holder. Gnanasambanda Pandara 
Sannadhi v. Velu Pandaram (1), Venkata Jaganndha 
v. Veerabudrayya (2) and Madhava Rao Waman v. 
Raghunoth Venkatesh (3), ‘referred to. 


S. ©, A. aginst the decree of the Dis- 
trict Court, East Godavery in A. 8. No. 80 
of 1928. 

‘Mr. P. Somasundaram, for the Appellant, 
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Messrs. G. Laksimanna, V. Patiabhiarama 
Sastri and K. Umamaheswaran, for the Res- 
pondents. 

Judgment.—This second appeal is by 
the plaintiff who sued for possession of 
certain lands which are admittedly vil- 
lage service inam (for blacksmith’s ser- 
vice) in the Pittapur Estate. The plaintiff 
admits thet neither he nor his father was 
the holder of the office or was doing the 
service and that defendant No. 1 and 
after him defendants Nos. 2 and? 3 are 
the holders of the office and have been 
discharging the duties; but he claimed 
that his father and after his death him- 
self have been in possession of those lands 
for a long time and that he hes acquir- 
ed a title thereto by adverse possession 
as against the office-holders, though such 
possession might not affect the right of 
the Government to resume the lands. 

In view of the omission of the defend- 
ants in the written statement {to deny 
the plaint allegations as to the circum- 
stances under which the pleintif’s father 
came into possession of the suit lends, we 
may take it that as alleged in the plaint 
the plaintifi's father must have been put 
into possession of these lands at a family 
partition between himself and his brother 
defendant No. 1. Whether possession de- 
rived under such circumstences should be 
regarded as permissive or es adverse is 
not altogether beyond doubt. It was the 
prevalent idea for some time, notwithstand- 
ing all the provisicns of the regulations 
or the statute, that these service inams 
were in essence family property, and if 
the office-holder allows some other mem- 
bers of his family to remain in possession 
the Court need not necessarily regard such 


‘possession as adverse to the office-holder. 


However the Court of first instance, in this 
case, held the possession to be adverse and 
the argument before me has proceeded on 
that footing. The evidence in the case 
establishes that from about 1891, the plaint- 
iff's branch has been in possession of these 
properties. This date is important, because 
it is a ae within 12 years of the 
passing of the Proprietary Estates Villas 
Service Act II of 1891. ee 
On behalf of the appellant, Mr. Soma- 
sundaram has criticised the judgment of the 
lower Appellate Court, by pointing out that 
questions Nos. 1 and 2 stated as points for 
decision in pars. 2 of ils judgment, are 
not really the questions to be decided in the 
case. The question is not whether the plaint- 
iff has. by prescription acquired a right to 


Dated 
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these properties as “private properties’ that 


“is, even as against the Government, but 


whether he has not ecquired æ right to 
continue. in possession thereof as against 
the office-holders, until the Government 
choose to intervene This criticism is, to 
some extent, justified, but I do not think 
it follows from this that the conclusion of 
the learned District Judge i not correct. 
In pare. 7 the learned District Judge re- 
fers to the argument thats. 28, Limitation 
Act, cannot be availed of by the plaintiff in 
this case and that any adverse possession 
after Act HT of 1895 (I will edd also Act 
IL of 1894): would be of no avail. Though 
the learned District Judge does not dis- 
cuss.-the questions at length, itis in the 
next paragraph that he states his conclu- 
sion that the plaintiff did not acquire pre- 
sciiptive title to the suit properties. 

Mr. Somasundaram has drawn my at- 
tention to & number of authorities throwing 
hight upon: these questions; in “particular, 
he has referred: me to 2 recent decision of 
Anantakrishna Ayyar, J. in S. A. No. 392 
of 1926, which undoubtedly is to a certain 
extent in his favour, but in view of other 
authorities binding upon me and of one 
distinction, which 1 shall presently refer 
to, between S. A. No. 392 of 1926 end the 
case before me, I have ventured to deal 
with the matter myself, instead. of leaving 
it to be dealt with by a Bench of two 
Judges. The line of cases in this Court 


which have held that a person not entitled ` 


to or in fact discharging the duties of 2 
village office could nevertheless acquire 
title by prescription io the service inam 
attaching to such office, have proceeded main- 
ly upon the authority of the decision of 
the Judicial Committee in Gnanasambanda 
Panadra Sannadhi v. Velu Pandaram (1). 
That judgment 
with respect be understood in the 
light of two other pronouncements of their 
Lordships in Venkata- Jagannadha vx. 
Veerabadrayya (2) and Madhava Rao 
Waman v. Raghunath Venkatesh (3). In 
Madhava Rao Waman v. Raghunath Ven- 
katesh (3) they observe that: 

“Tt jis somewhat difficult to see how a stranger 
to a watan can acquire title by adverse pussession 


. (1) 23 M271; 27 I A 69; 7 Sar. 671 (PO) 

ia 41 M 643; 61 Ind. Cas. 667; A IR 1922 PC 96; 
48 IA 2%4;41 M L J 1; 34 CL J16;14 L W 59; 
(1921) M W N 401; 30 M L T 14; 26 © WN 3802; 


C. 

BaT B 798; 74 Ind. Cas. 362; A IR 1923 P C 205; 
50TA 255; 25 Bom. L R 1005; (1923) M W N 689; 
23 M L T 389; 28 C W N 857; 20L W 248; 47 M13 
248 (PO). 
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for 12 years of the lands the alienation of which 
was in the interest of the state prohibited.” 

It is true that their Lordships do not 
nally decide the question, but if the ob- > 
servation above cited is justified by prin- 
ciple, as I shall presently endeavour to show, 
there’ is no reason for ignoring it. The 
decision in Venkata Jagannadha v. Veeraba- 
drayya (2) has sometimes been put aside 
merely with the remark that it dealt with 
the effect of enfranchisement, but. what is. 
relevant to the. present discussion is the 
basis on which that decision was rested by 
their Lordships. Mr. Somasundram -pressed 
on me the fact that in that case their 
Lordships were discussing the karnam’s 
office where the discretion allotted to the 
authorities in matter of making the 
appointment from the family is much 
wider than in the case of village artisans 
and, therefore, there was justification for 
the view that the karnam got his office 
not by hereditary or family right but as 
a personal appointee. But it is important 
to notice that their Lordships quote with ap- 
proval a passage from the decision in Ven- 
kata v. Rama (4), at p. 259* tothe following 
effect : = 

“When the emoluments 
land did not become the 
person appointed to the office whether in virtue 
of an hereditary claim to the office or otherwise. 
It was an appendage of the office inalienable by.. 
the office-holder and designed to be the emolument .” 
of the officer into whose hands  soever the. office - 
might pass,” 

As will be seen from the preamble to 
Regulation VI of 1831, the underlying idea 
is thet these lands are attached to the 
office by the state as wages of the office- 
holder for the time being and it will be 
scarcely correct to speak of the office- 
holder as having ‘proprietary’ right or in- 
terest therein. Itis one thing.to say that 
the office is hereditary but enother thing to 
say that the emolumenis are held and en- 
joved by the successive holders of the office 
in a kind of hereditary proprietary right. If 
the correct viewis that the office-holder 
for the time being is only entitled to the- 
usuirict ofthe lands, it becomes intelligi- 
ble why it hes alweys been the policy. of 
the law io prohibit alienation of these. 
lands by the office-holder for the time. 
being and tó exclude suits relating to’ 
such lunds from.the cognisance of the 
ordinary Civil Courts. These two provisions 
throw light upon the true conception of 
ihe nature of the interest possessed by the? 
office-holder in a service inam. 


(1) 8 M 249. 


consisted of land, the 
family property of the. 


- Page of 8 M.—(Hd.] 
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Tt seems to me ‘that it cannot consis- 
tently with the above consideration be held 
that a person remaining in possession of 
the lands adversely to an office-holder can 
thereby acquire a right to remain in pos- 
Session even aS against succeeding 
office-holders. Gnanasmbanda Pandara 
Sannadhi v. Velu Pandaram (|) the suit 
involved a claim for possession of the 
Lrustee’s office as well (the possession of the 


properties being held to go with the office) 


and the office being admittedly hereditary, 
their Lordships held that a succeeding 
trustee claimed the office only through or 
under his predecessor, that the predecessor 
had the full title vested in him as a here- 
ditary tenure and that adverse possession 
of the office as against the predecessor 
extinguished the whole hereditary tenure, 
so that there was nothing to descend on to 
the sucsessor. Where the claim is to the 
properly without reference to ihe posses- 
sion of the office what has to be consider- 
edis whether the property is held with 
hereditary or absolute right so as to make 
it possible to say that the succeeding 
office-hoider claims thet property through 
or under the preceding office-holder. In the 
case of service inams the answer must, I 
think, be in the negative. 

Some of ths casesin Madras which re- 
cognise the possibility of acquiring a title 
by adverse possession to service inam lands 
are explicable onthe ground that they 
relate to the karnam’s office in proprietary 
estates which forsome reason hes been 
specifically excluded from the operation of 
Regulation VI of 1831 and wes not brought 
under thesame policy till 1894 or 1895. 
The decision in Neelachalam v. Kamarazu 
(5), takes care to refer to this circumstance 
and though the decision in Dhanushkott- 
rayudu Vv. Venkaiaratnam (6), doesnot in 
terms. state that that case also arose from a 
zaminda area, the papers show that that 
was the fact and in both those cases the 
judgment pointed out that the prescriptive 
title had been completed before the com- 
ing into force of the Acts of 1894 and 1895. 
The case in Majavathi Alli v. Mujafar Alli 
(7), related toa Kazi inam but the learned 
Judges have relied upon the decision in 
Neelachalam v. Kamarazu (5), and Dha- 
nushkotirayudu v. ‘Venkataratnam (6); 


without adverting to the special consi- 
(5) 14M L J 438, 
` (6) 38 M L. J.320; 59 Ind. Cas.65; A I R1920 Mad. 
727; 11 L W 453. 
(1) 45 M L J791; 77 Ind. Cas, 568; A I R 1924 Mad. 
201; 18L W 887; (1924) M WN 5333 M LT 
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derations relied on inthose cases. In the 


judgment in 5. A. No. 392 of 1926, no re- 
ference has been made by the learned 


Judge to this aspect of the matter 
and the earlier decisions arte relied 
onas authority for the general pro- 


position that title by adverse possession 
could be aecquired in respect of any 
service tnam lands as against the office- 
holder. Even this dezision will not, however, 
carry the appellant in this case to the 
extent necessary for his purpose, because, 
so far asl can gather from the judgment, 
title by adverse possession’ was there 
upheld as aginst the office-holder against 
whom the land has been adversely held 
and the question arising for decision in this 
case, viz., how far such title would avail 
even against succeeding office-holders did 
not arises in that case. 

On one aspect of the matter, the deci- 
sions of this Court are fairly uniform, viz., 
that neither s. 28, Limitation Act. nor the 
principle thereof ‘can be applied to cases 
where, during the period of the alleged 
adverse possession no suit for possession 
could have been instituted in a Civil Court. 
The language ofs. 28 applies only to cases 
of suits for possession in respect of which 
the period of limitation is thereby provided, 
that is, by Sch. IJ, Limitation Act. But 
the Limitation Act does not apply to 
suits to be brought in revenue Courts, and 
the decisions in Pichuvayyan v. Vilakku- 
dayyan Asari (8), Sreenivasa Varadachari 
v. Narasinga Pillai (9), Vanchinatha Atyar 
v. Rajagupala Aiyar (10), have held that 
where service inam lands have been in 
possession of a stranger for more than 12 
years he cannot thereby acquire title by 
prescription,: because s. 28, Limitation Act, 
would not apply to any suit for posesssion 
thereof. If the office-holder is out of posses- 
sion, he will no doubt be bound even accord- 
ing to the special Act, to sue for possession 
in the revenue Court, withina period of 
three years andit may be that if he al- 
lowed the three years period to elapse, he 
may not be able to get possession even 


through a revenue Court; but in the present 


case defendants Nos. 2and 3 who are 
admittedly discharging the duties of the 
office have also Obtained possession through 
the revenue Court in execution of a decree 
of the revenue Courtin Suit No. 5 of 1920 


(8) 21 M 134; 7M LJ 196. 
(HIMEL T 430; 9 Ind. Cas, 796; (1911) M W N 


208. : 
(10) 41 MLJ 372; 65 Ind. Oas, 321; A I R 1992 
Mad, 361, 
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after their appointment tothe office. The 
plaintif cannot, therefore, ask the case to 
be treated as one of a suit for possession 
by the cfice-holder. Nor cen be claim relief 
on the besis of possession end unlawful 
dispcssession because the defendants got 
possession under the law in execution 
of a decree of the revenue Court. If 
the plaintiff had been a party tothe 
suit inthe revenue Court, that decision 
would be conclusive against him, es held 
by Anantakrishna Ayyar, J. ine Manikyam 
v. Chandrasekharadu, (11). As he was not 
a pariy tothat suit, that decision is not 
conclusive as against him, but he cannot 
on that ground claim to be treated as one 
who has been unlawfully dispossessed by the 
defendants. The plaintiff must succeed only 
by proving title tothe suit lands and that 
he can do, cnly by invoking s. 28, Limite- 
tion Act, which, as I have already observed, 
doss not apply to this case. 

Mr. Somasundaram, however, ccn- 
tended that a suit by defendant No. 1 for 
possession against the plaintiff's father 
would have been cognisable by the Civil 
Court end thattherefore s. 28, Limitetion Act, 
could be availed of by his client. He refer- 
red in this connection to the decision in 
Yelamanda v. Chidambaram (12). That case 
does not really help him. Where tke 
office-holder could get relief merely on ihe 
strength of his possession, es for instence 
against a. dispossessor or against a leasee, 
the position may be different; but where 
he could get relief only by insisting on 
his title as office-holder and on the character 
of the lands as emoluments, the principle 
of exclusion of the jurisdiction of the 
Civil Court will undoubtedly apply. In the 
present case, if defendant No. l had sid 
the plaintiff's father for possession, he would 
have been met with the answer that defen- 
dant No. 1 himself put the plaintifi’s father 
jn possession under a partition arrangement 
and was accordingly not entitled to recover 
possession. He could have defeated ihat 
contention, only by pleading that the land 
was service inam and that an alienation 
thereof was void as prchibited by the law. 
A suit of that kind could therefore have 
been instituted only in the revenue Court 
and notin the Civil Court. That the inam 
in question in tLe presentsuit is within the 
purview of Act IT of 1895 hes been decid- 
ed by the Full Bench in Kandappa Achary 


(11) 58 ML J 542; 127 Ind.Cas. $50; A I R 1930 
Mad. 573; 31L W 537; Ind. Rul. (1930) Mad. 962. 

(12) 50 M L J 267; 96 Ind. Cas. 7; A I R 1926 Med. 
505: (1926) M W N 355. 
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v. Venganna Naidu (13). The learned 


- District Judge was therefore right in holding 


that the plaintiff or his father has not 
acquired a title tothe suit property, at 
any rate, not one that cen prevail against 
defendanis Nos.2 snd3 who have been 
appoin’ed to the cfliceinthe year 1919. 
The second appeal fails and is dismissed 
with cosis of respondents Nos. 2 and 3. The 
appellant will pay to Government, the coult- 
fee payable on the appeal memo. 


ACN, Appeal dismissed. 
(13) 37 M 548; 20 Ind. Cas. 634; A I R 1914 Mad, 
591; 25 M L J 42; (1913) M W N 600; l4 M L T 148. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 83 of 1931 
November 27, 1935 
D. N. Mrrree AND Parrarson, JJ. 
NIRMAL CHANDRA DAS-anp 0TAERS 
—DrrenpANtTs—A PPELLANTS 
VOrsus 
MOHITOSH DAS AND OTAERS-— 
RESPONDENTS 

Adverse possession—Co-sharers — Property held in 
common by persons in capacity of shsbaits — Rule 
regarding exclusive possession of co-sharer in joint 
property — Applicability — Possession of co-sharer, 
when adverse—Ouster or assertion of hostile title, 
necessity of—Mere non-payment of rent or profits— 
Inference of ouster, if arises—Hindu Law—Widow— 
Surrender—Deed, if necessary. 

The rule with regard to exclusive possession of a 
co-sharer in joint properties tothe exclusion of other 
co-sharers applies also to property which is held 
in common by persons in their capacity as shebaits 
[p. 454, col. 1.] 

In order to succeed on the ground of ouster the 
person setting up ouster is bound to show that he 
did set up an adverse or independent title during 
the period which was beyond the statutory period of 
twelve years. There can be no adverse possession 
by one co-shareras against others until there 1s 
ouster or exclusion and the possession of a co- 
sharer bezumes adverse to another co-sharer from 
the moment when there is an ouster, 3. e., after there 
ig an assertion ofa hostile title by one co-sharer 
against the other and tothe knowledge of the latter. 
Corea v.Appuhamy (3), Govind Rao v. Raja Bat (4), 
Jagodeesh Chandra Banerji v. Taiyab Sardor (5) 
and Muthunayagam v. Brito (6), relied on. [p. 454, 
col, 2.) 

Surrender by a widow under Hindu Law does not 
require a deed. [p. 453, col. 2.] 

lt is somewhat dangerous doctrine to propose that 
mere non-perticipation of rents and profits of joint 
property by a co-sharer for a very long period would 
be sufficient to give rise to the inference of 
ouster. [p. 455, col. 1.] . 

Obiter.—In order to infer adverse possession or 
exclusion the Court must be satisfied that tne taking 
of profits is an indication of a denial of rights in the 
other co-tenants to receivethem, and long and un- 
interrupted possession without more by one co- 
gharer is not sufficient to constitute adverse posses- 
sion, [p.459, col, 2.] 


C. A. from original decree of the Addi- 
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tional Sub-Judge, Krishnagar, dated Jenu- 
ary 21, 1931. 

Messrs. Debendra Nath Bagchi end 
Kumudbandhu Bagchi, for the Appellants. ` 


Messrs. Bireswar Bagchi end Surajit 
Chandra Lahiri, for the Respondents. 


D. N. Mitter, J—The history of this liti- 
gation which has culminated in this appeal 
carries us back tothe year 1242 B.S., cor- 
responding to 1835. The suit is for a 
declaration of title and for recovery of posses- 
sion of some six rooms as part of 12 temples 
of god Shiva in Nevadwip. The case made 
in the plaint which is pretty long is that the 
ancestor of some of the plaintiffs, one 
Guru Das, was the possessor of 16 annas 
share of ihe lend on which these 12 temples 
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are built in succession to their predecessor, 
in their own right, and in the right acquired 
by adverse possession against others for 
long over 12 years, as shebaits of Sri Sri 
Iswar Dwadasha Shiva Thakurs and as heirs 
of their ancestors. After setting forth in 
their plaint the numerous events that 
happened including devolution of rights and 
interests on the death of the different 
members ofthe family who are named in 
the genealogical tree to which we will 
‘presently refer, the plaintiffs alleged that 
they have been dispossessed, as a result of 
certain proceedings under s. 103, Bengal 
Tenancy Act, from these six rooms by the 
defendants. The relationship between 
the parties to the suit are shown in the 
genealogical tree which is appended below 


ASANANDA DAS 





Ramprosad Das 





| 
Harchandra Dasis 


| 
hwar Chandra Das Deb Chandra Das 


died 1808/1215 died December, 1628 died 1816/1225 died 1832/1239 
or January 1829/1236 == Drabamoyee =: (1) Nrityamoyce 
Gurudas mal | died 1877/1284 died 1848/1255 ; 
died 1863/1270 (2) Pearimoni 
Catkowrie died 1849/1256, 
Madhusuda Bis r died unmarried l : 
died 1847/1254 — eee a 1822/1229. Bireswar, born blini 
died childless. died 1861. 
» Rajkrishna == Muktamoni 
diet 1920/1327 
| Krishna Chan ira 
mii: ((born 1858) 
| l (died 1924) 
Haritush Haribhusan MHariballov MHarimoy.- 
plaintiff plaintiff plaintiff plaintiff - | 
No, 8. No. 9. No. 10. No. 11. 


mamat nampa jaman aaa ee 





| 
Nirmal (defendant No. 1) 
== Sundari (defendant No. 3.) 


Anukul (defendant No. 2) 
=§ þorna (defendant No. 4.) 





| pa TT aa aana 








Durgadas Kalidas Nrisinghaprosad 
died 1865/1272 died 1892/1299 died childless 
—Bidhumoni 
i died 1913/1320 
Mohitosh Ashutosh 
(plaintiff died 
No, 1.) == Mallika 
Sundari 
(pro forma p ~] 
defendant No. 10) 
Giritosh 


(plaintiff No. 2.) 


Tarini 
(plaintiff No. 4.) 


Jnanendra 
(plaintiif No, 5. 


Umacharan Jogneswar Saribessor 
died 1909/1316 died 189] 1305 died 1889/1296 
| 
` Indubhusan 
aa (plaintif Nol 7) 
Abani 





(plaintiff No. 3.) 


Tarapado 
died unmarried. 


Atul 
) (plaintiff No. 6) 
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Iteppears fiom the said tree that the 
plaintiffs and the defendants to the present 
suit derived their descent from iheir common 
ancestor, one Asanznda Des. Both in the 
Court below and before us the cccuracy of 
the genealogical tree both in respect of the 
several descendents of Asananda es also 
in respect of the dates of the death of the 
numerous members of the family, have been 
admitted. It appeers from the said tree 
that Asenenda died leaving behind him 
four sons, Rem Frosad Das, Her Chandra 
Das, Iswar Chandra Dasand Deb Chandra 
Das. Ram Prosed died in 1609 leaving 
behind him his only son Guru Des who 
was the ancestor of plaintiffs Nos. 1, 2, 3,4, 
5, 6 and 7. Hara Chandra Das, the second 
son of Asanenda died in 1828 leaving 
behind him two sons Madhusudhan and 
Biswambhar. Eiswambher died childless 
end Madhusudhen left behind a son Raj 
Krishna. Raj Krishna had four sons whose 
names occur in the tree as Haritosh, Hari 
Ehusan, Haribellev end Harimoy, plaintiffs 
Ncs. 8 to 11. Iswar, the third son of 
Asanande, died jn 1818 leaving behind him 
a widow Drabamoyee enda son. Satkowri 
died unmarried in 1822 leaving behind him 
his mother Drabamoyee who died in 1877. 
Deb Chandra Das the youngest son of 
Asananda, died in 1832 leaving behind him 
his two widows Nrityamoyee who died in 
1848 and Pearimoni who died in 1849. Deb 
Chandra Das hada son Bireswar through 
his wife Pearimoni who weas born blind and 
Bireswar died in 1861, leaving behind him 
his son Krishna Chandra whois the father 
of defendants Nos. 1 and 2 andthe father- 
in-law of defendants Nos. 3 end 4. 

It is necessary here to recount a certain 
circumstance which would show that 
defendants Nos. 1 and 2 did not inherit the 
4 annas share of Deb Chandra Das because 
Bireswar was born blind and the 4 annas 
share of Deb Chandra did not, therefore, 
descend to Bireswar. There was a litiga- 
tion between Bireswar and Guru Das and 
as a result of the Full Bench decision of this 
Court which is reportedin Kalidas Das v. 
Krishan Chandra Das (1), it was held that 
Guru Das did succeed to the 4 annas share 
of Deb Chandra Das’s estate. The next 
event of importance dto which refer- 
ence need be made is with refer- 
ence io the 4 annes share of Iswar 
Chandra Das which after his death devolyed 
on his son Saikowri and after Satkowri’s 
death in 1882 devolved on his mother 
Drabamoyee and continued in Drabamoyee 

(1) 2 BLR 103 11 W R Ii (FB). 
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till the time of her death in 1877. The 
case made in the plaint is thet Guru Das 
erected these 12 temples sofar back as in 
the year 1242 on joint lands. He dedicated 
these templesto godShiva. The inscription 
on the teblet was in his name and he 
possessed these debutiar properties ex- 
clusively in his own right and esa co-sharer 
being excluded from any interest in the 
debutiar properties. Question has arisen 
whether this was a dedication of the 
completest kind or it wes merely en in- 
complete debuttar in the sense thet it was a 
secular property charged with ancestral 
worship. The Subordinate Judge has taken 
the latter view, 272. that it was an jin- 
complete debuitar. According to him it was 
a nominel debutiar being really secular 
property charged with ancestral worship. 
We will have to say something on this 
later. To continue the history es given by 
the plaintifis it was stated that Guru Des 
excluded all other co-sharers from the very 
beginning. But later it wes edmitted that 
Raj Krisnna was taken in Guru Das’s 
family, end, therefore, the heirs of Raj 
Krishna, plaintiffs Ncs. 8 toll, have got 
some interest in the debuttar properties. 

The next event of importance to which 
reference may be made is the partition suit 
which was instituted on the Original Side 
of this Gourt in 1873. The desree in that 
suit for partition, as well as the order in 
that suit, which was disposed of in 1882 are 
printed at pp. 30 and 18 respectively of 
part 2 of the paperbook and haye heen 
marked es Ex. Hand Ex. 30 respectively 
in the case. It.does appear from these 
proceedings that the properties now in 
dispute were excluded from the suit for 
partition and that for a very good reason, 
for it appears that whatever the nature of 
the debutiar properties were, whether they 
were absolute debuttar or secular properties 
charged with worship, they could not form 
the subject-matter of partition. In any 
event the properties were not included in 
the partition suit. The plaintiffs assert that 
Guru Das really acquired exclusive title in 
1831 and since then on the basis of exclusive 
title has dedicated these properties to god 
Shiva, and that no one else amongst the co~ 
sharers has anything to do with debuittar 
properties. As has been said already 
latterly there was some litigation in con- 
nection with Deva Sheba which resulted in 
certain proceedings under s. 9, Specific 
Relief Act, in which the present plaintiffs 
succeeded, But that was followed by the 
Bengal Tenancy Act proceedings in which 
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defendants succeeded with the result that 
the dafendants were able to raises three 
rooms and get possession of three Shiva 
lingas out of the twelve. Hence the present 
suit. The defence which is as long as the 
plaint substantially falls under three heads. 
It is first contended that there has been no 
adverse possession for more than the 
statutory period of the right to hold these 
lands as shebaits so as to defeat or bar the 
defendants’ right with regard to the rooms 
which have been erected and which form 
part of the Shiva Mandirs which are the 
subject-matter of the suit. 


The second ground is that the suit is not 
maintainable in its present form seeing that 
Mallika Sundari, who is in the line of Guru 
Das being the wife of. Durga Das’s son 
Ashutosh, who has been described as pro 
forma defendant No. 10, has not joined as 
plaintiff and itis said that the present suit 
by some of the shebaits, who have been 
arranged in the category of plaintiff, is not 
maintainable. It has been contended 
further as the last ground that the plaintiffs 
are not entitled to mesne profits. It has 
been urged that in calculating mesne profits 
the defendants should have a set off of Rs. 500 
which have been spent by the defencants 
for executing the repairs in the rooms in 
question. The Subordinate Judge, after 
framing numerous issues which arise on the 
allegations in the pleadings, has rested his 
decision in favour of the plaintiffs on the 
ground that the right of Krishan, the father 
of defendants Nos. 1 and 2, to the shebiiship 
has been extinguished by adverse posses- 
sion for more than 12 years. In other words 
he has held that there has been a complete 
ouster for a very long period of time so as 
to exclude the rights of Krishan and neces- 
sarily the rights of defendants Nos. 1 and 2 
to the shebaitship. He has held also that 
the plea es to the maintainability of the 
suit must feil as Mallika Sundari has 
relinquished her right; and as the right 
which she has relinquished does not purport 
to be more than Rs. 100, no registered docu- 
ment is necessary to effect a complete 
extinguishment of right in favour of the 
next reversionary heir or heirs. On the 
question of mesne profits he has given a 
decree for the sum of Rs. 1,188 on this foot- 
ing that for 3 years preceding the institution 
of the suit ths total amount of rent due to 
the plaintiffs but taken by Krishan or his 
successors was Rs. 1,264-8-0. Deducting 10 
per cent, as collection charges and incidental 
expenses Rs. 1,138 represents the amount of 


mesne profits due for the period to the 
plaintiffs. a 

He has apparently held that being de- 
feated in s. 9 case, the defendants were 
in wrongful possession of the four rooms 
in question and has consequently not 
taken into account the sum of Rs. 500 
which the defendants are alleged to have 
spent for the repairs of these rooms in 
question during the pendency of the case 
under s. 9, Specific Relief Act. It is 
against this decision that the present 
appeal has been brought by the defen- 
dants and the three heads of defences 
which have been already indicated have 
been raised before us and they really 
form the three grounds on which Mr. 
Debendra Nath Bagchi, who appears for 
the appellants, has proposed to rest this 
appeal. We will take first the plea that 
the suit is not maintainable in its present 
form. It appears that the view taken by 
the Subordinate Judge is that there was 
no necessity for a registered deed for 
the purpose of effecting a surrender of 
the rights of a» Hindu widow inher de- 
ceased husband's estate in favour of the 
next reversioner where the value of the 
rights surrendered is less than Rs. 100. 
Apart from that it appears that a petition 
was pub in the suit on January 19, 1931, 
(which is to be found printed at p. 81 
of the first part of the paper book) where 
Mallike Sundari stetes that she had re- 
linquished the twelve temples end the 
property appurtenant thereto end the Shiba 
and Puja of the deities in question in 
favour of her husband's younger brother 
Mohitosh Das, plaintiff No. 1, and that 
he is to be in ownership and possession 
of the sid property. She states further 
in the said petition that she has no objec- 
tion to the plaintiffs getting a decree in 
full for 18 annes. Surrender under Hindu 
Law does not require a deed and by this 
petition Mallika Sundari has surrendered 
all her rights in her decessed husband's 
estate in favour of the next reversioner. 
There is, therefore, no substance in this 
ground based on the non-maintainability 
of the suit in the present form. 

The real question on which the con- 
troversy has centred in the present appeal 
is as to whether the plaintifis on whom 
undoubtedly the burden lay of showing 
that Krishan’s right had been extinguished 
by adverse possession have discharged that 
burden effectively. Plaintiffs have given 
direct evidence of the exclusion of Krishan 
from shebaitship shortly after the death 
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of Drabamoyee which happened in 1877. 
It is no doubt the case of the plaintiff 
that Drabemoyee did not share in the 
worship and did not act as Sebait so 
long as she was alive after the death of 
her son Satkowrie in 1882. We can state 
at once that there is hardly any evidence 
which we can trust toshow that Drabamoyee 
was excluded from shebaitship. But there 
is direct evidence as to the exclusion of 
Krishan and his successor after the death 
of Drabamoyee in 1877 from shebaitship. 
(His Lordship then discussed the evidence 
and continued.) From these circumstan- 
ces, as also the direct evidence, we have 
no doubt that the only conclusion that we 
can come to is that there has been ouster 
of Krishan from the year 1878 from this 
shebattship. ; 

The rule with regard to exclusive posses- 
sion of a co-sharer in joint properties to 
the exclusion of other co-sharers applies 
also to property which is held in common 
by persons in their capacity es shebaits. 
The rule with regard to what constitutes 
an ouster of a co-sharer from joint pro- 
perty is well settled by the decision of 
their Lordships of the Judicial Committee 
of the Privy Council in a case which 
went from Ceylon. Lord Macnaughten in 
delivering the judgment of the Judicial 
Committee pointed out that possession is 
never considered adverse if it can bere- 
ferred toa lawful title as was laid by 
Vice-Chancellor Wood in Thomas v. 
Thomas (2). See Corea v. Appuhamy (8). 
In order to succeed on the ground of 
ouster the person setting up ouster was 
bound to show that he did set up an 
adverse or independent title during the 
period which was beyond the statutory 
period of twelve years. The case is re- 
ported in Corea v. Appuhamy (3). At 
p. 236* of the said report Lord Macnaughten 
said this: 

“The two learned Judges in the Gourt of Ap- 
peal did not adopt in its entirety the suggestion 
of the triel Judge. They botn held that Iseris 
entered as sole heir, and that his title has been 
adverse ever since he entered. They held that he 
entered as ‘sole heir’, apparently because he had 
it in his mind from the first to cheat his sisters. 
But is such a conclusion possible in law? His 
possession was in law the possession of the co- 
owners. It was not possible for him to put an 
end to that possession by any secret intention in 
his mind. Nothing short of ouster or something 
equivalent toouster could -bring about that result.” 

(2) (1855) 2 K & J 79; 4 W R135; 25 L JCh. 159; 
1 Jur. (N s) 1160 

(3) (1912) A C 230; 81L J P C 151; 105 LT 
836. 


*Page of (101) A. O—[Hd]] 
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In a case from India, this case of Corea 
v. Appuhamy (3), was cited by their 
Lerdships of the Judicial Committee of the 
Privy Council and their Lordships pointed 
out in that case: 

“Uninterrupted sole possession of such property, 
without moze, must be referred to the lewful title 
possessed by the joint holder to use the joint 
estate, and cannot be regarded as an assertion of 
ə right to hold it as separate, so as to ascertain 
adverse claims against other interested members. 
If possession may be either lewful or unlawful, 
in the absence of evidence it must be assumed to 
bethe former. The fact, therefore, that this vil- 
lage of Bhagsar has been occupied for many years 
by the defendants and their predecessors is in- 
sufficient to prove exclusion of the plaintitis without 
further evidence.” 


The same view has been taken in a 
later case which was cited at the har, 
We refer to the case of Govind Rao v, 
Raja Bai (4). After referring to the case 
of Corea v. Appuhamy (3), their Lordships 
say this: 

“In that case, however, what wes decided by the 


Board was that the possession would not be adverse 
until ouster,” 


All the cases on this question of ouster 
or exclusion from joint property were 
reviewed quite recently in a decision to 
which I wes a party in the case of 
Jagadeesh Chandra Banerji w. Taiyab 
Sardar (5), where reference was made also 
to nother case of tneir Lordships of 
the Judicial Committee, namely ihe case 
of Muthunayagam v. Brito (6). It is 
pointed out in this last mentioned case 
that the true rule which is deducible from 
these authorities is that there can be no 
alyerse possession by one co-sharer as 
against others until there is ouster or 
exclusion and that the possession of a 
co-sharer becomes adverse to another co- 
sharer from the moment when there is 
an ouster, ie., after there is an essertion 
of a hostile title by one co-sharer against 
the other and to the knowledge cf the 
latter. In the case before us having re- 
gard to our finding that Krishan asserted 
his right in 1877-78 and failed, there can 
be no doubt that his right to the endow- 
ment had been extinguished by reason of 
ouster by the branch of Guru Das’s heirs. 
On behalf of the respondents Mr. Bireswar 
Bagchi, has raised a very broad contention 
that non-participation of rent and profits 
of rent paying property or want of actual 

(4) 58 I A 106; 130 Ind. Cas. 673; A I R 1931 P 0 


48: 27 NL R113; 35 OWN 438; 60 M LJ 386; 33 L 
W 439: Ind. Rul. (1931) P C 81;53 O LJ 313; 14 N 


LJ 56 (P 0). 
(5) 61 © 377; 151 Ind. Cas. 464; A I R 1934 Oal. 644; 
3 128. 
(6) (1918) A O 895; 87 L JP O 146, 
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possession of properties which are bing 
possessed by one co-sharar for a very long 
psriod would constitute ouster even if there 
is no direct evidences of exclusion. In 
support of this proposition he -has drawn 
our attention to a certain observation of 
their Lordships of the Judicial Committee 
of the Privy Council in Varada Pillai v. 
Jeevarathammal (7). The passage relied 
upon is to be found at p. 292* of the 
report. Their Lordships point out this: 

“The limits of the rule were defined in Culley v. 
Doed Taylerson (8) as follows: Generally speaking, 
one tenant in common cannot maintain an eject- 
ment against another tenant in common, because 
of the possession of the other and to enable the 
party complaining to maintain an ejectment, there 
must be an ouster cf the party complaining. But 
where the claimant, tenant in common, has not 
been in the participation of the rents and profits 
for a considerable length of time, and other cir- 
cumstances concur, the Judge will direct the jury 
to take into consideration whether they will presume 
that there has been an ouster, and, if the jury 
find an ouster, then the right of the lessgor of the 
plaintiff fo an undivided share will be decided 
exactly in the same way as if ne had brought his 
ejectment for an entirety.” 

This case does not support the broad 
proposition formulated that dispossession 
or non-possession for a considerable length 
of time is sufficient to give rise to an 
inference of ouster. The words which 
have been italicised, namely, other: eir- 
cumstances concur are of very great 
materiality. It is somewhat dangerous 
doctrine to propose that more non-parti- 
cipation of rents and profits of joint pro- 
perty by a co-sharer for a very long period 
would be sufficient to give rise to the 
inference of ouster. It would indeed be 
very dangerous to lay down such a pro- 
position as a correct proposition in law. 
It often happens that one member. of a joint 
Dayabhega family lives at Calcutta and 
another member works under Government 
at Simla Hills for a pariod of 30 or 40 
years, the member in Clacutta being joint in 
property with the member in Simla Hills. 
It may be that circumstances do not permit 
the other member at Simla Hills to come to 
Calcutta and to live for a day in his 
Calcutta house and to realise rents and 
profits of some-joint properties or to associ- 
ate himself in the worship of the family 
deity. It is difficult to hold that mere non- 
participation in the eprofits of joint property 
(1) 46 I A 285; 53 Ind, Cas. 901; A I R 1919 PO 44; 
43 M 244; (1919) M W N 724; 10 LW 679; 24 CW N 
316; 388M L J 313; 18 ALJ 274; 2U PLR (P C) 64; 
22 Bom, L: R 444. h 
ae (1840) 11 A & E 1008; 3 P& D539; 9 LIQ B 
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pars the rights of the members living at 
Simla Hills to the advantage of the member 
living in Bengal. It is for that reason 
that their Lordships are careful enough to 
say that when along with non-participation 
of rents and profits for a considerable length 
of time other circumstances concur, AN in- 
ference of exclusion or adverse possession 
under; hostile title might be drawn. Re- 
ference was made in this connection to a 
decision of Sir Lawrence Jenkins when he 
was the Chief Justice of Bombay in 
Gangadhar v. Parashram Bhalchandra 
(9). That was a case which came before 
the learned Chief Justice in second appeal 
and the finding was that the tenant-ijn- 
common was continuously for a long period 
in possession of the joint property without 
any claim or demand by any person claim- 
ing under the other tenant-in-common and 
it was held that thisis an evidence from 
which an actual ouster of the other tenants- 
in-common may be presumed. In support 
of this proposition Sir Lawrence Jenkins 
was citing the following passage from the 
decision in the case of Culley v. Doed 
Taylerson (8), to which reference may be 
made. The passage is this: 

“No doubt exclusive receipt of profits continously 
for a long period may point to an ouster, but the 
Court must be satisfied that such taking. of profits 
is an indication of a denial of rights in the 
other co-tenantto receive them. That is a very 
important statement and it snows that the mere fuct 


of exclusive receipt of profits continuously for 
a long period be sufficient to prove 


ouster.” poi 
The Court must be salisied that the 


taking of profits is an indication of a denial 
of rights in the other co-tenants to receive 
them. Besides it is to be noticed that 
this decision was prior to the decision of 
the cass of Hardit Singh v. Gurmukh Singh 
(10). The decision in Hardt Singh's case 
(10), was by a committee of which Sir Law- 
rence Jenkins was himself a member, and 
the passage which is quoted above shows 
that long end uninterrupted possession 
without more by one co-sharer is not suffi- 
cient to constitute edverse possession. Hav- 
ing regard to our finding it is not necessary 
for us to determine the correctness or other- 
wise of the broad principie formulated by 
the learned Advogate for the respondent. 
As this point was raised, some time was 
taken up in discussing the question in re- 
gard to the proposition so enunciated. As 


9) 29 B 300; 7 Bom. L R 252. 
Hoya Ind, Cas, 626; AIR 1918 P C 1; 64 P R 1918; 
98 OL J 437. 58 P WR 1918; 21 ML T 389; 20 Bom. 
L R 1064: (1919) M W N1; 9 LW123;1UP LR 


(PO) 8(P 0). 
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we have already stated, before the death of 
Drabamoyee the respondents made out no 
case of ouster, but an attempt has bean 
made to make outa case of ouster from the 
period subsequent to her death. In our 
opinion continuous dispossession subsequent 
to that period does make out a case of 
ouster for more than the statutory period. 
It remains now to consider the third 
ground of mesne profits. It has been 
sought to ba argued on behalf of the ap- 
pellants that in computing mesne profits 
the Court below should have taken into 
account the sum of Rs. 500, which was 
spent by the appellant for the repairs of 
the rooms out of the rents collected. There 
isno doubt on the evidence on behalf of 
the appellants that the sum of Rs. 500, was 
spent. Butthereis no documentary evi- 
dence to support the case made by the 
defendants. One would have expected that 
accounts would be forthcoming to show 
what the actual amount spent was. If is 
stated by the defendants that the accounts 
are with their vendee. In the absence 
of the best piece of evidence which could 
have been produced in order to show what 
the actual amount spent was, we see no 
reason to dissent from the decision of the 
Subordinate Judge in this part of the 
case. 

It is hardly likely that efter the dis- 
posal of the suit under s. 9 the defen- 
dants would proceed to spénd a large sum 
in the repairs of house of ths rooms which 
they were in possession of. We think, 
therefore, that ihe decree for mesne profits 
for Res. 1,264-8-0 less the collection charges 
has been rightly given bythe Subordinate 
Judge. All the groundsin appeals fail. It 
remains now to consider the question of 
costs. It appears that the plaintiffs found- 
ed their case both on their original title by 
inheritance as well as on adverse possession 
or ouster. So faras the first part of the 
case is concerned, they have failed. Evi- 
dence was directed also towards that part 
of the ‘case and in these circumstances we 
think that they failed on the principal is- 
sue of title by inheritance. So the proper 
order to make as to costs is that the plain- 
tiffs should get half their costs through- 
out. To this extent the decree of the 
Subordinate Judge with regard to costs is 
varied. 

Patterson, J.—I agree. 

N. , Order accordingly. 


UMAR KHAN J. MUHAMMAD SHARIF KHAN (P. C.) 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Appeal No. 38/9 of 1935 
July 20, 1935 
MIDDLETON, J. C. AND ALMOND, A. J. O. 
UMAR KHAN—APPELLANT 
| VeTSUS 
MUHAMMAD SHARIF KHAN AND O0TIERS 

—~DBFENDANTS—RESPONDENTS 

Benami—Presumption when property is purchased 
in name of or for another—Resulting trust—Pre- 
sumption not rebutted—Attachabtlity of property an 
execution against purchaser. 

Where property is purchased or prov ided by one 
person in the name of or for another there is 2 
presumption of a resulting trust in favour of the 
person who provides or purchases the property, and 
the situation is not altered by the fact that the 
person in whose name the property is purchased 
is the child or wife of the purchaser. There are 
no circumstances which rebut the initial presump- 
tion, the property can be attached in execution of 
a decree against the purcheser. Habibullah Khan 
v. Nayab Khanam (1), Natha Mal v. Jiwan Ram. (2), 
Fagrunnissa v. Izams Sodik (3) and Guran Ditta 
v. Ram Ditta (4), relied on. Thulasi Ammal v. Ofi- 
cial Receiver, Coimbatore (5), distinguished. 


CG. A. against the order of the District 


Judge, Dera Ismail Khan, dated Febru- 
ary 13, 1935. 


Mr. Abdul Rab Nishiar, for the Appel- 
lant. 
Mr. Ram Lubhaya, for the Respon- 


dente. 

Almond, A. J. C.—The suit from which 
this further appeal arises wes brought by 
Muhammed Sherif Khan and Musammat 
Faruq Jan, the minor son and wife of 
Said Badshah fora declaration that the 
property in suit is their property and is 
not Hable to sale in execution ofa decree 
held against Said Badshah. The suit of 
the plaintifis wes dismissed bythe trial 
Court. On appeel their suit was decreed 
and ihe decree-holder has presented a 
further appeal to this Court praying for 
the restoration of the decree of the trial 
Court. It has been found, asa malter of 
fact, by both the Courts below that the 
properiy was purch ased in the name of 
the plaintiffs with money provided by Said 
Badshah himself. That concurrent finding 
is based on abundant evidence and we 
are not prepared to disturb it on further 
appeal. The lower Appellate Court while ad- 
mitting that the money for the purchase of 
the property was provided by Said Badshah 
has held that his intention was to make a 
gift tohis wife and son partly in view of 
the near relationship of the pleintiiis to 
Said Badshah and partly owing to the fact 
that Said Badshah was aware of the de- 
eree-holder and therefore genuinely desir- 
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ed to-put his property beyond the reach 
of the decree-holder. The learned lower 
Appellate Court relied on two cases 
reported as Habib-ullah Khan v. Nayab 
Khanam, 22 Ind. Gas. 536 (1) and Natha 
Mal v. Jiwan Ram, 33 Ind. Cas. 733; (2), 
They are both cases from the Punjab 
Cheif Court decided respectively in 1913 
and 1915. Two later rulings of Their Lord- 
ships of the Privy Council do not appear to 
have been brought to the notice of the 
lower Appellate Judge. They are reported 
as Fagrunnissa v. Izams Sadik, (3) and 
Guran Ditta v. Ram Ditta, (4). - 

In both those cases it has been laid down 
that where property is purchased or pro- 
vided by one person inthe name of or 
for another there is a presumption of a 
resulting trust in favour of the person who 
provides or purchases the property, and the 
situation is not altered by the fact that 
the person in whose name the property is 
purchased isthe child or wife of the pur- 
chaser. The two cases which have been 
relied on by the learned lower Appellate 
Judge do not contravene the principles 
laid down in those two rulings. In the fist 
of the cases it was held that the purchase 
money had not been provided entirely by 
the father in a case in which the property 
was in the name of the father and son 
jointly. It was found that the property 
had been largely purchased by the pro- 
ceeds of sale of ihe other property held 
jointly inthe name of the father and the 
son, and it was further found asa fact 
that subsequent to the purchuse the father 
had mortgaged his halfshare of the pro- 
perty toa third person and had recited in 
the deed that the remaining half was the 
property of the son. In the second case 
admittedly the whole of the purchase money 
wes paid by the father who brought the 
property in the name of the son, but there 
were circumstances which rebutted the ini- 
tial presump‘ion of a resulting trust in 
favour of the father. There was evidence 
which was accepted that when the property 
was purchased in the name of the son he 
was about to marry and his prospective 
mother-in-law insisted that his father should 


of 22 Ind, Cas. 536; A I R 1914 Lah. 17: 74 P L R 
(2) 33 Ind. Cas. 733; A IR 1916 Leh, 320; 77 PW 
R 1916 


(3) A IR 1921 PO 55; 63 Ind. Cas. 98; 17 NL R 
72; 25 C W N 866 (P. O). 

(4) A IR 1928P 0179: 109 Ind. Qas. 723; 55I A 
235; 55 C 944; 32C W N 817; 29 P L R 429: 28 L W 
66; i£ CL J 119.50 W N 668: I LT40 Lah, lid: 


30 Bom. L R 1384; 55 M L J 651: (19 y N 
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make adequate provisions for his son in 
order to enable him to maintain her daugh- 
ter property. 

In the present cess there are no such 
circumstances which rebut the initial pre- 
sumption of a resulting irust in favour 
of Said Badshah. We cannot agree with 
the lower Appellate Judge that the fact that 
the father was in debt at the time he made 
the purchase is a ground for holding that 
he had eny intention to benefit his con 
and his wife. In fact if would rather 
imply not that he intended to benefit his 
son and wife, but merely to save the pro- 
perty forhimself from the hands ofvhis 
creditor. Learned Counsel for ihe respon- 
dents has referred us to a case reported as 
Thulasi Ammal v. Official Receiver, Comi- 
batore (5), which he contends is analogous 
to the present case In that case the owner 
of the property transferred it to a fourth 
wife, whom he had recently married witha 
view toexclude a former wife and children 
from the inheritence. That, however, is 
clearly distinguishable from the fect that 
in that case the owner of the properiy was 
merely making arrangements to prevent 
some one else succeeding to property, 
which he owned. It is a very different 
matter from transferring properly with a 
view , to save property from a creditor, 
who already hold a decree against him. 
We are of opinion thatthere is nothing on 
this record which rebuts the initial pre- 
sumption thetes Said Badshah provided 
the money for the purchase of the property, 
the transaction in the nemeof his wife «nd 
son was 2‘bemami cne. For these reasons, 
we accept this appeelend setting «side 
the decree of the lower. Appellate Court 
restore that of the trial Court dismissing the 
plaintiff's suit. The defendants will recover 
their costs in all Courts from the pleintiffs. 

Ni Appeal allowed. 

(5) A I R 1934 Mad. 671; 153 Ind. Cas. 478; 67 M L 
J Bil; (1934) M W N 580; 40 L W 633;67 MLJ 511; 7 

M 353. 


LAHORE HIGH COURT 
Second Civil Appeal No. 1203 of 1935 
October 31, 1935 
JAI LAL, d. 
. GHULAM RASUL KHAN AND OTHERS 
—-PLAINTIFES—-APPELLANTS ` 


VETSUS 
ALI BAKHSH AND OTARRS—-DEFENDANTS 
~-RESPONDENTS 
Injunction—Right of way—Suit for injunction for 
removal of obstruction in public street—Noture of 
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proof to be adduced by plaintiff — Proof of injury, 
necessity of—Amount of injury, if material— 
Limitation Act (IX of 1908), s.5—Delay atiributable 
more to copying Department—Benefit of s. 9. 

Where plaintiff files a suit for decloration that 
a street was a public thoroughfare and was used by 
the plaintiffs and the public in general as of right, 
and it is alleged that on a portion of this strest the 
defendants had built their houses which caused 
obstruction tothe public and to the plaintifis and 
prayer is therefore made for the issue ofa perpetual 
injunction restraining the defendants from continu- 
ing the obstruction, the plaintif should establish 
thet he isentitled to usea public highway which has 
been obstructed by the defendant and that he is in- 
convenienced by the obstruction. Jt is not necessary 
for him toprove that he has been inconvenienced in 
excess of any other member of the public who mey 
have the right to use the public highway or that he 
has suffered some special damage of a kind not 
common to the public. Solongas he can establish 
an injury, whether it is special injury to him or in 
common with the other members of the public who 
are entitled to use the highway, he is entitled to 
maintain his suit for the remova! of the obstruc- 
tion, Chajju Mal v. Ganda Mal (1), not followed. 
Mandakinee Debee v. Basanta Kumaree Debze (4) 
and Municipal Committee, Delhi v. Mahomed Lorahim 


(5), followed. 
Where any delay that took places in the applicants’ 
g decree was at- 


tributable more to the Copying Department of the 
trial Court than to the applicants, they are entitled to 
the benefit of s. 5, Limitation Act. 

S.C. A. trom the decision of ine District 
Judge, Ludhiana, dated June 1, 1935. 

Mr. Achhra Ram, for the Appellants. 

Mr. Mela Ram, for the Respondenis. 

Judgment.—This judgment will dispose 
of eppesls Nos. 1203 and 1204 of 1935. 
Two suits were instituted in the Court of 
a Subordinate Judge. at Ludhiana fora 
declaration that the street known as Chauri 
Bihi, situete at- vilage Ram Gerh Sar- 
daran, thana Dehlon, tahsil and District 
Ludhiana, was a public thoroughfare and 
was used by the plaintiffs end the publie 
in general as of right. It was alleged that 
on a portion of this street ihe denfen- 
dants had built their houses and caused 
obstruction to the public and to the plain- 
tiffs and a prayer was therefore made for 
the issue ofa perpetual injunction res- 
training the defendants from continuing 
the obstruction. These suits were defend- 
ed by two out of three defendants ; defen- 
dant No. 3, Ramzan, appeared in Court and 
confessed judgment. The Subordinate 
Judge decreed the suits. Two appeals were 
preferred to the District Judge by the de- 
fendants which have been accepted by him 
on the mein ground that the suits, if con- 
sidered to have been instituted after ob- 

sining the consent of. the Collector under 

91, Civil Procedure Code, was not 

S aintainable because the consent was de- 


vetting copies of the judgment and 
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fective inasmuch as the Collector had not 
been specially authorised by the Local 
Government to give tne consent £8 re- 
quired by s. 93, and as suits instituted by 
the plaintiffs as persons aggrieved in their ` 
individual capacity were not maintainable 
in the absence of proof. of special damage 
to the plaintiffs by the alleged obstruction. 
A question was raised before the learned 
District Judge that the appeals were harr- 
ed by time. This was, however, decided 
by him in favour of the then appel 
lants. 

On these second appeals Mr. Achhru Ram 
repeated the objection as to limitation. I 
am, however, of opinion that there, is no 
force in it. The District Judge has, in my 
opinion, rightly held that the appeals were 
not barred by time and in ny case gave 
the benefit of s. 5, Limitation Act, In one 
of the casas before him. Jf£I head felt any 
doubt as to the correctness of the view of 
the learned District Judge that the appeals 
were not barred by tims, L would heve treat- 
ed them within time by the applicaticn of 
s. 5, Limitation Act, because in my opi- 
nion there is no doubt that any dely that 
took place in their getting copies of the 
judgment end the decree was attributable 
more to the Copying Department of the 
trial Judge than to the eppellanis. On tke 
merits of the appeals, however, in My opi- 
nion the appellants muss succeed Chajju 
Malv.Ganda Mal (1), in which it was 
held thet in the case of a public nuisance 
an individual alleging himself to be ag- 
grieved is not entitled to mentah an 
action for the removel of the nuisance unless 
he can prove special damage bothin kind 
and quantity to him by the nuisance over 
and above what is suffered by the public 
generally, was based cn Saktu v. [brahim (2) 
In Manzur Hasan v. Mohammad Zaman (3), 
however the law laid down in the Bombay 
case was not accepted to be correct by 
the Judicial Committee of the Privy Coun- 
cil and since then the Calcutta High Court 
in Mandakinee Debee v. Basanta Kumaree 
Debee (4), has expressed ihe seme opinion 
and this Court, in Municipal Committee, 
Delhi v. Mohammad Ibrahim (5). has laid 


9 4 P R1895. 


2) 2 B457. i 
(3) 47 A 151; 86 Ind. Cas. 236; A IR 1925 PO 36; 


3TA 6l 48 M L J 23; 21 L W 239,6P LT 115; 
3 AL J179: 27 Bom. LR 170; 2 OW N53LR 
AP O 34:29 GC WN 186; 3 Pat. L R 300 (P ©). 
(4) T 1003; 147 Ind. Cas. 811° A I R1933 Cal. 884; 
R C 364. : 
) 16 Lah. 517; 152 Ind. Cas, 850; A I R1935 Lah. 
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down that the law enunciated in Chajju 
Mal v. Ganda Mal (1), is not correct. This 
is whatthe learned Judges in the Lahore 
case say: 

“The principle of English Law which requires 
proof of special damage in such cases is not ap- 
plicable to India. The learned Counsel for the 
Municipal Committee has relied on Chajju Malv. 
Ganda Mai (1), where a Bench of the Chief Court, 
Puniab, held thet in order to sustain an auction 
for the removal of an obstruction in a public street 
it is necessary for the plaintiff to show, not mere- 
ly that the damage he suffered is greater in de- 
gree or frequency than that suffered by the rest 
ofthe public, but that it is different in kind. 
This authority was based on Saktu v. Ibrahim (2), 
which affirmed the principle that no civil suit in 
respect of obstruction on the public highways 
. could be maintained unless some particular damage 
in eddition tothe general inconvenience occasioned 
to the public was proved. This judgment, however, 
has been disapproved by their Lordships ofthe Privy 
Conncil in Monzur Hussain v, Mohammad Zaman 
(3), which has been followed in Mandakinee Debee v. 
Basanta Kumeree Debee (4). If the foundation falls, 
the superstructure must fall, and we haveno hesi- 
tation therefore in holding thet in face of the 
Privy Councit ruling mentioned above, the 
Punjab Chief Oourt judgment is no longer good 
law.” 

The learned District Judge was of opi- 
nion that inspite of Municipal Commitiee, 
Delhi v. Mohammad Ibrahim (5), he should 
follow Chajju Mal v. Ganda Mal (1), be- 
cause the judgment of this Court did not 
expressly overrule the Chief Court judg- 
ment. The remarks quoted above, however, 
clearly indicate thet a Division Bench of 
this Court did not consider that the Punjab 
Chief Court judgment laid down good law ; 
it must therefore be assumed to be no 
longer binding cn the Subordinate Courts. 
I must follow the judgment of this Court. 
The effect of this Judgment is that the 
plaintiff in a case like the present must esta- 
blish that heis entitled to use a public 
highway which has been obstructed by the 
defendant and that he is inconvenienced 
by the obstruction. Itisnot necessary for 
himto prove that he has been inconvenienc- 
ed in excess of any other member of the 
public who may have the right to use the 


public highway or that he has suffered some ` 


special damage of a kind not common to 
the public. Solong ashe can establish an 
injury, whether itis special injury to him 
orin common with the other members cf 
the public who are entitled to use the 
highway, he is, according to the latest 
authority ofthis Court, entitled to main- 
tein his suit for the removal of the ob- 
struction. 

1 must, therefore, accept the appeals and 
set aside the decrees of the learned Dis- 
trictJudge and remand the cases to him 
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with directions to re-hear ‘the appeals in the 
light of the observations mede above. 
The learned Judge will consider the ques- 
tion in case he be still of opinion that the 
plaintiffs are not entitled to the relief 
claimed by them on the merits what the 
effect of the confession of judgment by 
Ramzan is. In view of the above decision 
I have refrained from discussing whether 
the consent given by the Collector in this 
case was sufficient to entitle the plaintiffs 
to mainteinthe suits under ss. 91 and 
93, Civil Procedure Code, but it seems to 
me that the view of the learned District 


Judge on this aspect of the cass is 
correct. The costs of these appeals will 
abide the result. 

N. Case remanded. 


| nar hte 


RANGOON HIGH COURT 
Criminal Appeal No. 780 of 1935 
July 17, 1935 


MosgLy, J. 
MOHAMED ISMAIL— APPELLANT 
VIN 


HMPEROR——~Orcpos:rs PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 54 
56—Cognizable offence—Arrest without authcri ation 
in writing, if permitted without qualijication—Police 
constall2 merely deputed by superior officer to arrest 
—Whether can crrest without observing formalities 
mentioned in s. 56—Penal Code (Act XLV of 1860) 
s. 99-—-Police Officer acting bona fide under colour of 
ofice—Right of private defence, if exisis. 

Section 54, Criminal Procedure Code, do2zs not 
give an unqualified power im all cases to any 
Police Officer to arrest, without an authorisation 
in writing, a person concerned in a cognizable 
offence but its provisious are limited by those of 
s. 56, Where a Subordinate Police Officer is not 
acting independently, but is merely deputed by a 
superior officer to arrest some one concerned in a 
cognizable offence he cannot do so without obsery- 
ing the formalities mentioned in s 56. 

Under s. 99, Indian Penal Code, there is no right of 
private defence in a cass where a Police Officer was 
ecting bone fide under colour of his office. Queen- 
Empress v. Dalip (2), referred to. 

Or. A. from an order of the Honorary, Me- 
gistrate, 2nd Bench, Rangoon, deted June 
17, 1935. 


Judgment.—The appellant, Mohamed 
Ismail, was sentenced to six months’ rigorous 
imprisonment under s. 353, Indian Pena] 
Code, for assaulting a Police Constable when 
the latter was trying to arrest him as he 
was wanted on 2 report of theft made under 
s. 380, Indian Penal Code. The investiget- 
ing officer, Sub-Inspector of Police Maune 
Tun Tin (P. W. No.3), had given verbal 
orders only to the arresting constable, 
Gunoo Meah, and had not given Gunoo 
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Meah an order in writing specifying the 
person to be arrested, and the offence for 
which the arrest was to be made, vide the 
provisions ofs. 56 (1), Criminal Procedure 
Code. The Honorary Magistrate who tried 
the case was of the opinion that the arrest 
was in order under the provisions of s. 54 
(1), Criminel Procedure Code, which provides 
that any Police Officer may, without a war- 
rant, arrest any person who has been con- 
cerned in any cognizable offence, or against 
whom a reasonable complaint has been 
made, or credible information has 
been received, or 2 reasonable suspicion 
exists of his having been so concerned. 
“Oognizable offence” is defined ins. 4 (f) 
Criminal Procedure Code, as en offence for 
which a Police Officer may arrest without 
warrant. . 

It is clear, however, thet s. 54, Criminal 
Procedure Code, dogs not give an unquali- 
fied power in all cases to eny Police Officer 
to arrest without en authorisation in writing 
a person concerned in ga, cognizable offence. 
No doubt any officer to whom information 
of a cognizable offence hes been given, or 
m whose view such an offence has been 
committed, or who hes reasonable ground 
to suspect a person of such an offence can 
effect an arrest without a warrant from a 
Magistrate or any other authorisation from 
2 superior officer, provided thst the officer 
is acting on his own initietive, or indepen- 
dently in tke course of his duty. A beat 
constable can do so, end constantly does 
sa). The main reason and justification for 
such a power is necessity. It mey also be 
said that in such cases the person arrested is 
likely to know the reason for his arrest, 
end ihat the person who arrests him isa 
Police Officer. But where a Subordinate 
Police Officer is not acting independently, 
but is merely deputed by a superior officer 
to arrest some one concerned in a cogniz- 
able offence, a further formality is prescrib- 
ed, presumably, to prevent abuse of the 
powers of the police, or to allow the person 
arrested to know the reason for his arrest 
and the office of the person arresting him. 

The provisions of s. 54 are limited by 
those of s. 56, Criminal Procedure Code, s. 56 
(1) says that when an officer in charge of 
a Police Station, or any Police Orficer 
making an investigation under Chap. XIV, 
(that is to say, an officer in charge of the 
Police Station, or one of his Subordinate 
Officers deputed by him under s. 157 (1), 
Criminal Procedure Code, requires any officer 
subordinate to him to arrest without a 
warrant (otherwise than in his presence) 
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any person who may lawfully be arrested 
without a warrant, he shell deliver to the 
officer required to make the arrest en order 
in writing, specifying the person to be 
arrested and the offence or other cause for 
which the arrest is to be made. The officer 
so required shall before making the arrest 
notify to the person to be arrested the sub- 
stance of the order end, if so required 
by such person, shall show him the order. 
It is perhaps curious that there is no 
previous decision directly bearing on the 
subject, except Quesn v. Sheik Emoo (1). 
The Judges were in doubt there whether 
under the corresponding section of the 
Code of that time, s. 100, any Police 
Officer might not arrest a person for 
dacoity; but the case was decided on another 
ground, that though the errest by a Police 
Constable wes made on the verbal order 
of the Head Constab!e who was enquiring 
into the dacoity, and not on a written order 
as required by s. 140 of that Code, yet it 
was made in the Head Constable’s presence 
and virtually by him. 

In the present case it is not alleged that 
any information had been received by Police 
Constable Gunoo Mesh, or that he was 
acing in the case in any other capacity 
then under the orders of the investigating 
officer to arrest the present «ppallant if 
he found him. I am of the opinion that 
s. 56 applies, and that the arrest was not 
justifisd under the provisions of that sec- 
tion. It follows that the conviction under 
s. 353, Indian Penal Code, was bad, as the 
Poiice Officer was nob acting in the execu- 
tion of his duty. The eppallent, however, 
wes lieble under s. 323, Indian Pensl Code, 
for causing hurt to the Police Officer exe- 
cuting the warrant, es under s. 93, Indian 
Penal Code, there is no rignt of private 
defence in a case such as this where a 
Police Officer was acting bona fide under 
colour of his office, see Queen-Empress v. 
Dalip (2) at p.252*. The appellant fisted 
the Police Constable once in the face and, it 
may be edded, was struck by the Police 
Constable several times with a cane. No 
very great hurt was caused to the Police 
Officer. The conviction and sentence under 
s. 353, Indian Penal Code, will be set aside, 
and in lieu thereof, the appellant will be 
convicted under s. 323, Indian Penal Code, 
and the sentence reduced to two months’ 
rigorous imprisonment. 

D. Conviction altered. 

(1) 11 W R Cr. 20. 

(2) 18 All. 246; A W N 1896, 48. 

*Page of L3 A—[fd.14 
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RANGOON HIGH COURT 
First Civil Appeal No. 10 of 1935 
November 26, 1935 
Mosgty anp Ba U, JJ. 
MA PWA THEIN AND ANOTARR— 
APPELLANTS 
VETSUS 
MA ME THA—RESPONDENT 

Mortgage—Usufructuary morigagee put in posses- 
sion by mortgagor, afterwards dispossessed by per- 
son claiming under purchase from morigagor— 
Morigagee’s remedy—Limitation Act (IX of 1908), 
Sch, I, Arts. 62, 116, 120, 109—Suit for recovery of 
money under s. 68, Transfer of Property Act (IV 
of 1882)—Limitation—Suit for mesne profits— 
Starting point of limitation, 

Where a mortgagee, entitled to possession under 
a usuiructuary mortgage has been put in posses- 
sion by the mortgagor, but is afterwards deprived 
of it by a third party, claiming under a purchase 
from the mortgagor, the mortgagee's right is only 
to sue to recover the possession of which he has 
been deprived. He cannot sue for mortgage-money 
unless the dispossession was owing to the 
wrongful act or default of the mortgagor. Gokul 
Dalsaram v. Shrimal Kasturchand (4), relied on. 

Limitation for a suit for recovery of money under 
s. 68, Transfer cf Property Act, is governed by 
Art, 116 or Art. 120, Limitation Act, and nut by 
Art. 62, Maung Yan Kwin v. Maung Po Ka (1), 
relied on. 

Under Art. 103, Limitation Act, the starting 
point is the date from when the profits are receiv- 
“ed. 

E.C.A. from the decree of the District 
Court, Magwe, dated October 18, 1934. 

Mr. Ba So, for the Appellants. 

Mr. P. S. Chari, for the Respondent. 

Mosely, J.—This is an appeal by Ma 
Pa Thein, and U Aung Myat, her husband, 
defendants Nos. I and 2 in the suit, against 
an order in first appeal passed by the 
District Court, Magwe, remanding the suit 
back for trial to the Township Court, which 
had dismissed 1b on grounds of limitation. 
Ii is ergued in appeal that the District 
Judge was wrong in holding thatthe suit 
was not so barred, and in going outside 
the pleadings in holding that the suit was 
not of the nature which it was held to be 
by the trial Court. The facts as set outin the 
plaint are that certain land was mortgag- 
ed by defendant No.1, Ma Pwa Thein, to 
the plaintiff's husband, deceased, on two 
occasions by registered deed by way of 
usutructuary mortgage, once in 1929 for 
Rs. 800 and again in April, 1931, for 
Rs. 500. The plaintifis were in possession 
from the date of the first mortgage jp 
1922. In the cultivating season, 1931, their 
tenents were unable to obtain psssession 
of a smell porlionof the land, which had 
been sold in the preceding December by 
the defendant-appellants to the Laangdwin- 
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gyi Municipality for the purpose of using 
it as acemetery. I would note here that 
the sale-deed, a copy of which has been 
filed, Ex. E, does not mention either of 


ihe two mortgages, and does say that pos- 
Session is given withthe sale. It may be 


- mentioned here, too, that after remand the 


President of the Municipality wes added 
by the trial Court as a co-defendant. 

In the plaint a sum of Rs. 387-12-9 was 
sued for es the proportionate amount of 
the mortgage debt due on the land in 
question, and Rs. 172 odd mesne profits 
was also claimed. In the written statements 
defences were raised, inter alia, asto the 
area, as tothe consent by the plaintiff's 
deceased husband, U Pyant, to the gale to 
the Municipality, and as to limitation. No 
evidence was recorded. On a preliminary 
issue as to whelher the suitwas time-bar- 
red, the trial Court held that the first part 
of the claim, the one for proporlionate 
share of the mortgage debt, came under 
Art. 62, Limitation Act. Article 62, deals 
with suits for mcney p2yable by ihe de- 
fendant to the plaintiff for money receiv- 
ed by the defendant for the plaintiff's use, 
end the limitation is three years from 
when the money isrecejyed. ‘This article 
has no application. As wes pointed cut 
by the Appellate Court, in a suitfor re- 
covery of money, under s. 68, Transfer of 
Property Act, limitation is governed by 
Art. 116 or Art. 120, Maung Yan Kawin 
v. Maung Po Ka (1). As regards ihe 
claim for mesne proäts, the trial Court 
misunderstood an unreported ruling which 
is quoted, (1 notice, the reference js also 
wrongly given), Ganpat Roy vy. J angia 24 
Ind. Cas. 866 (2). It held that the start- 
ing point of limitation was the date of 
the sale. Of course, under Art. 109, the 
Sterting pointis the date from when the 
profits are received. Here the lower Ap- 
pellate Court apparently went out of its 
way to hold that this part of the claim 
was one for damages for breach of cove- 
nant for quiet enjoyment, or for com pen- 
Sation for breach of contract, and that 
the limitaticn was again six years under 
Art. 116. The matter, however, is imma- 
terial now that the Municipality has been 
added as a co-defendant. ‘The contention 
before us has really been ona ground not 
included in the grounds of appeal—that 
no suit lay against the two appellants, Ma, 
Pwa Thein and U Aung Myat, under A 68 

(1) 3 R60; 89 Ind. Cas. 56; AIR 1925 - 

5 2) 24 Ind, Cas. 866; ATH 1914 Nag, HEr x? R 


ora; 


469 


(c), Transfer of Property Act. That sec- 
tion enacts that the mortgagee has a right 
to sue for the mortgage money where the 
mortgagee is deprived of the whole or part 
of his security by, or in consequence of 
the wrongful act, or default, of the mort- 
gagor. 

It is pointed out in Thabbu Ram v. 
Girdhart Singh (3) that a sale by a usu- 
fructuary mortgagor is only a sale of the 
equity of redemption, and if thereis na 
condition in the mortgage against aliena- 
tion, is nota wrongful act. Nor dces the 
section allow the mortgagee to sue for the 
mortgage money if he has been deprived 
-of possession, not by or in consequence 
of the wrongful ect or default of the mort- 
gagor, but by or in consequence of the 
wrongful act or default of other persons. 
Jt was doubted in subsequent decisions of 
the Allahabad High Court whether the case 


had not been put too widely in Thabbu . 


kam vy. Girdhari Singh (3). The law cn 
the subject is well put in the authorities 
quoted in Gokul Dalsaram v. Shrimal Kas- 
turchand (4). It was said there : 

“Where a mortgagee, entitled to possession under 
a usufructury mortgage has been put in possession 
by the mortgagor, but is oefterwards deprived of 
it by a third party, claiming under a purchase 
from the mortgagor, the mortgagee’s right is only 
to sue to recover the possession of which he has 
been deprived. He cannot sue for mortgage money 
* * * unless the dispossession was owing to the 
wrongful act or default of the mortgagor.” 

In that case it wes said that there was 
nothing to show that the mortgagor was 
directly or indirectly responsible for the 
plaintiff's dispossession by the purchaser. 
All that has been alleged was that the 
mortgagor had sold the properly to the 
purchaser. The mortgagor had every right 
to do that. 
of the plaintiff contained no covenant 
against alienation by the mortgagor of his 
equity of redemption. Itis not possible, 
at this stage, to say whether a suit under 
s. 68 (c), Transfer of Property Act, will 
lie or not, as no evidence has been re- 
corded, and it is not possible to say whe- 
ther the dispossession, if any of the plain- 
tiff was by reason of any wrongful act of 
the mortgagor. 

This appeal will accordingly fail and 


will be dismissed with costs, two gold 
MONUrs. 
N. Appeal dismissed. 
3) 6 A 298: A W N 1884, 97. 


( 
(4) 6 Bom, L R 288, 
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LAHORE HIGH COURT 
Civil Appeal No. 322 of 1934 
July 19, 1934 
ABDUL Rasain, J. 

Lala KHUSHAL CHAND—DgErenpant 

—APPELLANT 

VETSUS 

Lala GAURI SHANKAR- —PLAINTIFR 


—RESPONDENT 

Contract Act (IX of 1872), ss. 134, 139, 141-—Sure- 
ty--Mortgage by A in favour of GK standing 
surety—-A adjudicated finsolvent—Sale of mortgaged 
property by Receiver—Only pari payment made to Q 
-Receiver keeping balance as commission—Surt by 
G for balance against A and K—Claim agatast A 
given up—Suit, whether could be decreed against K 
—Discharge of A, whether affects case. 

A mortgaged his house to G. K stood es surety. 
Later on A was adjudicated an insolvent; the Off- 
cial Receiver sold the mortgaged property to one 
M. G claimed payment of his mortgage 
charged on the property. The Official Receiver 
made only a part payment to him, keeping the 
balence of the purchase money as his commission, 
G applied to the Insolvency Court for payment of 
the balance that the Receiver having committed 
suicide his application was dismissed. G instituted 
a suit for recovery of the balance with interest 
against A, the principe! debtor and K, his surety, 
Olaim against A was given up and the suit was 
decreed against K: 

. Held, that the suit was competant and the iaterest 
continued to run at the stipulated rate until the 
date of payment uf the different amounts to G: 

Held, further that s. 134, Contract Act, was not 
applicable G had not done any act the legal con- 
sequence of which would he the discharge uf the 
principal debtor. The surety cannot, therefore, be 
heid to be discharged under s. 1d4. Sections 139 
and 141, elso did not apply. The principal debtor 
had been adjudicated an insolyent and the mort- - 
gagee could not get any relief against him. The 
foct thet G gave up hisclaim against the prin- 
cipal debtor did not in any way attect the case in 
the absence of any act or statement by G exonerat- 
ing A. 

| Case-law referred to.] 


C. A. from a decision of the District 


‘Judge, Ambala, dated November 29, 1933. 


Mr. Tek Chand, for the Appellant. 

Mr. Achhru Ram for Messrs. Badri Das, 
Badri Das and Nand Lal, for the Respon- 
dent. 


Judgment.—This appeal has arisen out 
of a suit brought by Gauri Shankar for 
recovery of Rs. 1,169-5-9 against Khushal 
Chand, defendant No. 1, and Amar Chand, 
defendant No. 2, on the basis of a mortgage. 
The Offcial Receiver, Simla, was also made 
a defendant in the case as representing the 
estate of defendant No. 2. On April 2, 1925, 
Amar Chand, defendant No. 2, executed a 
registered mortgage-deed whereby he mort- 
gaged a residential house for Rs. 5,250 in 
favour of Gauri Shanker, plaintiff, Khushal 
Chand, defendant No. 1, stood as surety. 
Ibis necessary to quote the following words 
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from the mortgage-deed in extenso: 

“Aur Manmukir Lala Khushal Chand Amar Chand 
ki taraf se zaman ho kar iqrar karta hun ke agar zar 
. rahan mais ud k: jaidad marhuna wa digar jaidzd 
wa zar khas Amor Chand se wasu} no ho ga to 
manmukir Khushal Chand kul zar rahan mai sud 
keapni girah se murtahin ko ada karega.” 

On March 25, 1927, Amar Chand was 
adjudicated an insolvent. In the beginning 
of January 1928, the Officiel Receiver sold 
the mortgaged-property for Rs, 7,600 to one 
Mehr Chand. On January 14, Mehr Chand 
paid Rs. 1,900 to the Official Receiver as 
part of the purchase price. Curiously 
enough on February 4, the sale was conlirm- 
ed by the Insolvency Court without the 
balance of the price having been paid by 
the vendee. On July 9, 1928, Rs. 5,700 was 
paid by the vendee into Court. On August 
8, Gauri Shankar presented an application 
to the Court, that bis charge on the mort- 
gaged-property amounted to Rs. 7,690-9-0 
and that this amount should be paid to him. 
On October 11, 1929, 2 sum of Rs. 7,040 wes 
paid to Gauri Shankar end the balance of 
Re. 560 wes retained by the Official Receiver 
as his commission. It is ccmmen ground 
between the parties that the Official 
Receiver was not entitled to this commission 
as he could only charge commission on the 
price of the equity of redemption end not on 
the smount that wes realized by the sale 
of the mortgaged-property. On September 
21, 1931, Gauri thenkar epphed to the 
Insolvency Court for payment to him of 
Rs. 560 with interest at twelve per cent 
per annum. The Receiver Mr. Nathu Ram 
had meanwhile committed suicide and, 


therefore, the application of Gauri Shankar ` 


was dismissed. On February 1, 1932, the 
present suit was instituted by Gauri 
Shankar. Before issues were framed, Gauri 
Shankar gave up the claim against Amar 
Chand, the principal debtor. The trial 
Court dismissed the suit, but cn appeal the 
learned District Judge passed a decree tor 
Rs. 802-14-65 in favour of the plaintiff against 
Khushal Chand, surety. The defendant 
Khushal Chand has preferred a second 
appeal to this Court. 


It was contended cn behalf of the appel- 
lant that the respondent Gauri Shankar was 
present at ihe time of the sale, that he 
should have applied at once to the Official 
Receiver for the payment of the entire sale 
price to him, and that if he allowed the 
Official Receiver toretain Rs. 560 to which 
he was not entitled, the mortgagor or the 
surety could not be held to be responsible. 
It was maintained that the respondent 
remained silent for a period of two years 
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i. e., from October 11, 1929, to September 21 
1931, and didnot apply to the Insolvency 
Court that the Official Receiver should be 
made to refund the balance of Rs. 5t0, and 
that in these circumstances the respondent 
was not entitled to any interest from the 
date of payment of the money into Court lill 
the date of realization. Reliance was 
placed in this connection by the learned 
Counsel for the appellant on O. XX], 1. 11, 
and O. XXIV, r. 3, Civil Procedure Code 
end Muthia Cheiti v. Orr (1), Jat India 
Bahadur Singh v. Brij Indar Kuar 117 Ind. 
Cas. 748 (2) and Amtul Habib v. Mahomed 
Yusuf (3). The rulings relied upon, however, 
are of no assistance to the appellant. In 
those cases the Receiver wes appointed after 
the passing of the decrees for the benefit 
of the decree-holders and it was held that in 
these circumstances payment to the Receiver 
was payment tothe decree-holder end that 


-after the payment had been made by the 


judgment-debtors to the Receiver, 
interest could be allowed. 

In the present case the Official Receiver 
represented the estate of the Insoivent Amer 
Chand, mortgagor. The money realized by 
him by tle sale of the house came into his 
hands ss he was the administrator of tke 
estate of the insolvent end not because he 
was the agent of Geuri Shenker mortgagee. 
In. distributing the funds to the creditors he 
wes merely acting es the agent of the 
insolvent. Itis the duty of the debtor to 


nə 


seek the creditor for payment. In these 
circumstances it must be he'd that the 
interest continued to run at the rate 


stipulated in the mortgage-deed till the 
date of the payment of the different amounts 
to the mortgagee. Reference may be made 
in this connection to Jugal Kishore v. 
Bankim Chandra (4), where it was held that 
a mortgagee from a person edjudicated an 
insolvent under the Provincial Insolvency 
Act, is entitled, as a secured creditor 
to receive out of the proceeds of the 
sale of the mortgaged property his principal, 
interest and costs, and he is entitled to 
interest up to the date of payment. 

It was next urged by the learned Counsel 
for the appellant that in view of the provi- 
sions of ss. 134, 139 and 141, Contract Act, 
the appellant whois merely a surety was not 
liable as the respondent. had exonerated 


(1) 20 M 224, 
(9) 117 Ind. Cas, 148; A I R 1929 Oudh 231; 6 O W N 
4 


334. 

(3) 45 A 125; 43 Ind. Cas, 520; A I R 1918 All. 234; 
16ALJ 15. 

(4) 41 A 481; 51 Ind. Cas, 192; AI R 1919 All. 255: 
LIAL J 480 
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Amar Chand, the principal debtor. It was 
also urged that the mortgagee had not 
proved that he had exhausted all the 
remedies available to him against the 
mortgagor before suing the surety. It was 
suggested that the proper remedy of the 
respondent was to sue the legal represent- 
atives of Mr. Nathu Ram, Official Receiver, 
and that if he gave up the remedy available 
to him against the representatives of the 
Official Receiver, the surety must be held 
to have been discharged., Section 134, 
Contract Act, is not applicabse tothe facts 
of the present cese. The creditor has not 
done any act the legal consequence of which 
would be the discharge of the principal 
debtor. The surety cannot, therefore, be 
held to be discharged under s. 134. 
Sections 139 and 141 also donot appear ta 
be applicable. 

The Insolvency Court wrongly allowed the 
Official Receiver to get commission on the 
whole emount realized by the sale of the 
mortgaged-properity. The respondent ap- 
plied to the Court that the entire sale price 
should be paid to him „but his epplication 
was only accepted tothis extent, that he 
was paid Rs. 7,040. The mortgagee was not 
entitled to prove his debis in hankruptcy 
and, therefore, his only remedy was to bring 
a separate suit for recovery of Rs. 560 and 
interest thereupon. The fact that he with- 
drew his suit against Amar Chand does not 
affect the present. case. It was held in 
Jawala Singh v. Raj Kuar 127 Ind. Cas. 714 
(5), that merely withdrawing a suit against 
the principal debtor does not amount toa 
discharge of the principal debtor unless the 
creditor either by his actor by making a 
statment to that effect definitely exonerates 
him. In the present the principal debtor 
had been adjudicated an insolvent and the 
mortgagee could not get any relief against 
him. The fact that the respondent gave 
up his claim against the principal debtor 
does not in any way affect the present case. 
Reference may be made in this connection 
to Gurdit Singh v. Gujjar Singh (6), the facts 
of which are almost on all fours with the 
facts of the present case. 


For the reasons given above, I hold that 
the learned District Judge has decided the 
case correctly and I therefore, dismiss this 
appeal. As the respondent instituted the 
present suita long time after Rs. 560 had 
been wrongly taken away by the Official 

(5) 127 Ind. Cas. 714; A I R 1930 Lah, 812; 31P LR 
329; Ind. Rul. (1930) Lah. 874. 

(6) 93 P R 1919; 50 Ind, Cas. 312; A IR 1919 Lah. 
365; 112 P W N 1919, i 
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Receiver, I leave the parties to bear their 
own costs throughout. 

D. Appeal dismisse d. 


_ RANGOON HIGH COURT 
Civil Miscellaneous Application No. 49 
of 1935 
July 31, 1935 
PAGE, C. J. AND SEN, d. 

R. K. BANERJEE——APPLICANT 
versus 

ALAGAMMAI ACHI~Oppositse Parry 

Limitation Act TX of 1908), s.12 (3)\—Leave to 
app:al to Privy Council—Application for—Time 
for obtaining copy of judgment—Whether can be 
excluded. 

Section 12, sub-s. (3), Limitation Act, permits the 
time requisite for obtaining a copy of the judgment 
to be excluded from the 90 days within which the 
applicetion for leave to appeal to the Privy Coun- 
cil must be presented. Mahabir Prasad Tewari v. 
Jamina Singh (1) end In re Secretary of State (2), 
referred to. 

C. M. A. for leave to appeal to His 
Majesty in Privy Council against decree, 
dated Februasay 1, 1935. 

Mr. Atyangar, for the Applicant. 

Mr. Tambe, for the Opposite Party. 

Page, C. J.—This is an eppliceation for 
leave to appesi to His Majesty in Coun- 
cil. A preliminary objection has heen 
taken thet the application is out of time, 
Under Art. 179, Sch. I to the Limitation 
Act an application for leave to appeal to 
His Majesty in Council must be brought 
within 90 days from the date of the dec- 
ree from which itis sought to appeal. In 
the present case the decree was signed 
on February 19, 1935, the judgment hav- 
ing been delivered on February 1, 1935. 
By O. XX, r. 7, the date of the decree 
shall be the date of the judgment. It 
follows, therefore, that in order to be with- 
in time, the present application must have 
been filed within 90 days from February 1, 
1935. The application was in fact pre- 
sented on May 23, 1935, that isto say, 
111 days after the date of the judgment. 
Prima facie, therefore, it is barred by 
limitation. It is common ground, however, 
that 22 days was “the time requisite for 
obtaining acopy of the judgment,” and if 
thet period is excluded from 111 days, ihe 
appeal will be in time. Under r. 56 of 
the Appellate Side Rules (Civil), 


“Applications to the Court for leave to appeal 
to His Majesty in Council shall be made within 
90 days of the decree or order to be appealed 
from, subject to provisions Nos. 4, 5and12 Limi- 
tation Act, (1908).” l 

The learned Advocate for the respond- 


1936 


ent contends that, although e. 12, sub- 


ss. l and 2, apply to an application for 
leave to appeal to His Majesty in Coun- 
cil, s. 12, sub-s. 3, does not apply to such 
an application. In my opinion, the preli- 
minery objection fails: Itis of great im- 
portance, indeed, it is necessary, on an 
application for leaye to 

ajesty in Council that a copy of the 


judgment from which it is sought to ap-. 


peal should be before the Court; and in 
my opinion, s. 12, sub-s. 3, permits the time 
requisite for obtaining a copy of the judg- 
ment to be excluded from the 90 days 
‘within which the application must be 
presented. The view that we take upcn 
this matter is in consonance with that 
expressed by the High Court of Patna in 
Mahabir Prasad Tewari v. Jamina Singh 
(1) and the High Court of Madras in In 
‘re Secretary of State (2). On the merits, in 
-Our opinion, the application must succeed. 
It is conceded by the learned Advocate 
for the respondent that the amount or 
value of the subject-matter in the trial 
Court and also involved in the appeal to 
His Majesty in Council is over Rs. 10,000, 
and asthe decree from which itis sought 
to appeal has reversed the decision of the 
trial Court a certificate graniing leave to 
appeal to.His Majesty in Council will 
- issue. 

Sen, J.—I agree. 

IN. Leave granted. 

.. (1) 1 Pat. 429; 66 Ind. Cas. 88: A a , 
38h 289; (1922) Pat, 193: PUD LR (Pat) 38 ie 


(2) 48 M 939; 90 Ind. Cas. 601:49M LJ 418: AIR 
1925 Mad. 1241; (1925) M W N 788: 22 L W 330. 


Wg PATNA HIGH COURT 
Civil Appeal No. 1256 of 1931 
December 18, 1935 
Wort AND ROWLAND, JJ. 
SUDHAKAR MISRA AND ANOTHER— 
PLAINTIFFS—APPELLANTS 
VE TSUS 


NILKANTHA DAS AND otuprs— 


_. Dzrrenpants—ResronpEnts 

Evidence Act (I of 1872), s. 66, proviso 2~ Party 
objecting to admission of secondary evidence - Original 
tn possession of party objecting—Applicability of 
proviso 2 of s. 66— Notice to produce original, whe- 
_ ther required — Limitation “Act (IX of 1908), Sch. I, 

Art. 120 — Suit for declaration of title and that Settl:- 
ment Record is erroncous—No claim for possession— 
Article applicable—Time, when begins to run—Pay- 
ment of ad valorem couri-fees, whether makes any 
difference—Second appeal - Documents filed not docu- 
ments of title—Decision of lower Court with regard to 
such document—Whether one of law or fact, 

Where a party-alleges that no evidence was ade 


161 ~59 & 60 
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duced by the other party nor were the facts proved, 
which would justify the Court in admitting as 
secondary evidence a copy of an original document 
and itis found that the original is in possession 
or controlof the party making the objection and it 
fails to produce it, sub-cl. (2) of the proviso to s. 66, 
Evidence Act, applies and no notice to the party to 
produce the original is necessary as by the nature of 
the case the adverse party knew that it would be 
required to produce it. 

Where none ofthe documents filed, concerns title, 
nor any question or any decision ofthe Judge with 


. regard to these documents is a decision on a question 


of law, it is erroneous to describe an error (assum- 
ing there be an error inthe Judge of the Court 
below) as an error of record. Itis an erroneous 
decision on a question of fact and nothing more and 
is binding in second appeal. Nafar Chandra Palv. 
Shukur Sheikh (1), relied on. 

A suit for a declaration of title and that the Settle- 
ment Record is erroneous and fraudulent, without 


any claim for possession is governed by Art. 120, 


starts from the final 
The mere fact 
makes no 


Limitation Act, and the time 
publication of the Record of Rights. 
that an ad valorem court-fee is paid, 
defence. 

C. A. from ihe appellate decree of ihs, 
District Judge, Manbhum-Sambalpur, dated 
March 7, 1981. l 

Messrs. Sultan Ahmed ana P. Misra, for 
the Appellants. 

Mr. Sivanarayan Bose, for the Respondents. 

Wort, J.—This appeal has been argued 
elaborately; but.the points in dispute fall 
into a small compass end I propose to deal 
with them as briefly as possible. It was 
the plaintiff's action in which they claimed 
a declaration that the Settlement Record was 
erroneous and fraudulent. The entry in 
the record appears to have been that one 
Anant Misra and seven others were entitled 
to the Mauza to the extent of two annas 
each. The plaintiffs claimed that Anent 
wes entitled to the l6-annas interest and 
that the defendants were not co-sharers. In 
order to establish this, plaintiffs alleged that 
they were his legal heirs ənd the nearest 


-agnates, end with regard to this claim Issue 
- No. 10 was settled by the Judge of the trial 


Court. So far as this question is concerned, 


. both the trial and the Appellate Courts have 


come tò a conclusion in favour of the plain- 
tiffs and, as itis a decision cn a question of 
fact, no point erises in this Court. “The 


‘triel Court decided that Anant, and there- 


fore the plaintiffs, were entitled to the 16 
ennes interest in the property, but that 
there was a charge in favour of the defend 
ents tc the extent of Rs. 5 each. The Appel- 
late Court modified this decision coming to 
the ecnclusion that the plaintiffs were en- 
titled to iwo annas and that the seven defen- 
danis were also entitled to two annas each. 
This second appeal hes been preferred 
against the decision of the learned District 
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Judge. 

Two questions arise: one as regards the 
admissibility of certain evidence and also 
the alleged error of the record, and the other 
is the question of limitation. Amongst the 
documents which the defendants relied upon 
was Ex. F-1. This purports to be a copy of 
the confirmatory sanad of the year 1841, 
and in passing, I should like to say that the 
entry in the Record of Rights was founded 
on the original sanad. It is a matter of 
some comment and perhaps of some import- 
ance to state that this sanad which was in 
the possession of the plaintiffs, was not 
produced by them. The contention of Sir 
Sultan Ahmed is that Ex. F-1 was not ad- 
missible in evidence, and that it being ad- 
mitted in evidence, the Judge of the Appel- 
late Court has been wrongly influenced by 
the document in discounting the evidence 
adduced by the plaintiffs. As already stated 
‘Ex. F-1 was a copy of a sanad purporting to 
be of the year 1841. Of the original sanad 
of which it was a copy there is no evidence. 
It appears from the record of the case that 
this document, amongst others was objected 
‘to by the plaintiffs. 

The nature of the objection is not stated, 
nor do we find any reference tothe parti- 
cular matter reised and argued by Sir 
Sultan Ahmed on behalf of the plaintiffs 
in this regard. It is contended that it is not 
‘even secondary evidence; that is to say, 
(I assume) that it isnota copy of the origi- 
nal sanad. All I need say with regard to 
that matter is that there is no foundation for 
that argument. Exhibit F-1 purports to be a 
copy of the original sanad, and it would 
appear to have been admitted on that basis, 
although the learned Judge in the Court 
below is in some error in stating itto be 
a cerlufied copy. The point taken is this 
that no evidence was adduced by the de- 
fendants, nor were the facis proved, which- 
‘would justify the Court in admitting it es 
secondary evidence of the original sanad. 
“The objection, es 1 have already stated, 
appears to have been merely formal and this 
point was not discussed by either of the 
Courts; the trial Court, I might say, in 
coming to the conclusion, incidentally said 
that ihe document was not a genuine one. 
Mr. Bose contends, however, that the point 
cannot be taken in appeal before Ihis Court 
as there wes no objection, cn the ground 
now stated, before the trial Court. If iLe 
` record of the case gives no indicaticn of 
- what took place, I must say that Ism in 
agreement with the argument of Mr. Bose 


- that the objection was not taken in the form. 
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in which it is now presented. The objection 
in the first instance may have been merely 
formal, and if the plaintiffs intended to rely 
upon the objection, they certainly should 
have developed it, which, es I have already 
stated, was not done. 


Assuming, however, that the objection was 
taken, one of the questions which would arise 
is whether it ccmes within the proviso to 
s. 66, Evidence Act. One of the contentions 
on behalf of the appellants was that in 
order to entitle the Judge to admit the docx- 
ment as secondary evidence, notics would 
have to be given to the other side to produce 
the original. Ihave already stated that al- 
though the Record of Rights was founded 
upon the original sanad, and although it is 
quite clear that the document was in the 
possession or under the control of the plain- 
tiffs, they failed to produce it. I should have 
very little hesitation in coming tothe con-. 
clusion that, had the question been reised in 
the form in which it is now raised, the 
learned Judge in the Court below would 
have come to the conclusion thet sub-cl. (2) 
of the proviso to s. 66, Evidence Act, applied, 
that is tosey by the nature of the case the 
adverse party (who were the plaintiffs in this 
case) knew that they would be required to 
produce it. That in itself is sufficient in 
my opinion, to answer the point. As I stat- 
ed, the contention with regard to this docu- 
ment was thet the Judge had been influenc- 
edin his consideration of the evidence that 


‘the plaintiffs adduced as regards their title. 


In my judgment, the reason which I have 
just stated is a sufficient answer to the argu- 
ment advanced by Sir Sultan Ahmed on 
this point. 


The other argument connecied with this 
questicn is that in certain instances the 
Judge in the Court below has been guilty 
of errors of record. We have been referred 
to a number of documents, and it has been 
contended that the learned Judge has been in 
error in deciding what was their import. It is 
not contended that any of these documents 
was a document of title; it is not contended 
that eny question or any decision of the learn- 
ed Judge with regard tothese documents wes 
a decision on a question of law; and that 
being so, in my opinion, quite clearly it is 
erroneous to describe an error (assuming 
there be èn error in the Judge of the Court 
below) as an error of record. It is an 
erroneous decision on a question of fact 
and nothing more. Lord’ Buckmester, in 
delivering the opinion of their Lordships of 
the Judicial] Committee in Nafar Chandra 
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Pal v. Shukur Sheikh (1), in reversing the 
ecision: of a Court of fact with regard to 
Certain conclusions upon oral and document- 
ary evidence, makes this statement: 

“Their functions (referring to the High Court) were 
. completely circumscribed by the provisions of the 
. statute passed for the express purpose of securing 
some measure of finality in cases where the balance 
of evidences, 
decision.” 

That, in my judgment, is this case, and 
we are bound by the decision of the Court 
below on questions of fact. There only re- 
mains the question of limitation. The 
claim in this plaint is, what I stated it 
to be at the commencement of my ob- 
servation, a prayer fora declaration of the 


verbal and documentary, arose for 


plaintiffs’ title, and that the Settlement 
-Record is erroneous and fraudulent. In 
answer to a question from the Bench as 


to the existence of a claim for possession, 
‘Sir Sultan Ahmed referred us to paras. 14, 
‘15 and 16 of the plaint. 
‘dantly clear that paras. 14, 15 and 16 of 
the plaint refer to properties not now the 
‘subject-matter of the action, a prayer for 
relief concerning which was withdrawn under 
an order dated November 20, 1929. It leaves 
us therefore in this position: that the plain- 
tiffs’ prayer was merely for a declaration. 
Now it is not disputed by Mr. Misrai, al- 
though he has faintly argued that it is 
otherwise, that he was entitled to bring 
his action immediately after the final publi- 
‘cation of the Record of Rights in 1909, and 
that the period of limitation ran from that 
date. The learned Judge in the trial Court, 
it would appear, had decided the point in 
favour of the plaintiffs on the ground that 
they had no knowledge of the entry in 
the Record of Rights. So fares that find- 
ing is concerned, it has been set aside 
by the Appellate Court, the Jearned District 
Judge coming to the conclusion that the 
plaintifis were aware of the Record of 
Rights, and therefore were aware of the 
existence of what has been described as 
a “cloud upon their title.” That being 
so, and there being no dispute (and there’ 
can be no dispute) that Art. 120, Limi- 
_tation Act, applies, the ection is quite 
clearly barred by limitation. The fact that 
the plaintiffs paid an ad valorem court- 
fee can in no way affect the decision - 
that this was a claim for a mere decla- 
ration and not a claim for possession; 
and indeed the plaintiffs alleged that they 
were in fact in possession. Mr. Misra’s 
contention that it was open to the plaintffs 
lo bring their action within a period 

(1) 451 A 183; 51 Ind. Oas..760, AI RIW8P O 
92; 46 O 189; 23 OW N 315,;9 LW 552 (POL ` 


’  'BUDHAKAR MISRA W NILKANTH DAS (P A'TNA) 


It is now abune ` 


467 


of six years from the death of Kshetra- 
moni, the widow, is true only in a case 
where the action was for possession. 

In my judgment, for the reasons I have 
stated, it seems to me that the action Is 
barred by limitation, the decision of the 


learned District Judge is right and must 


be confirmed, and the appeal must fail 
and be dismissed with costs. 

Rowland, J.—The attempt on the part of 
the appellants to escape from the tinality 
of the findings of fact of the lower Appel- 
late Court suffers from the initial disad- 
vantage of having to ignore the earlier 
part of the District Judges judgment in 
which after pointing out that by statute 
the presumption is in favour of the, co- 
rrecitness of the Record of Rights and that 
the onus lies heavily on the plaintiffs to 
displace that - presumption, he discusses 
the evidence adduced by the plaintiffs and 
ae ae have considered all the important 
documents that the plaintiffs rely on and none of 
them appears to me to be inconsistent with the 
correctness of the entry in the Record of Rights . 

Thereafter the District Judge proceeded 
to consider the evidence adduced on behalf . 
of the defendants. It is contended that 
his treatment of Ex. F-1 is not justified 
both as regards its admissibility and 28 
regards the significance to be attached to 
it. Itis further said that he has not correct- 
ly interpreted Ex. D and that he has 
misread Ex. L. It seems to me that I 
need hardly dilate on this line of argument 
when from the outset if was doomed to 
failure in view of the finding that the 
plaintifis had failed to discharge the onus 
of showing that the Record of Rights was 
incorrect. On the second point, that of 
limitation, the Munsif came to the conclu- 
sion that the suit was nob time-barred, 
after considering two decisions of this 
sourt and without noticing that in both 
those decisions the suit was framed so 
es to claim an adjudication coupled with 


‘consequential relief. In such a suit the 


plaintiff, it hes been held, is nob bound 
to include a prayer for correction of the 
Record of Rights, and if he does not 
include such a prayer, his suit for posses- 
sion will not be defeated for that reason. 
Nor will it come under any different 
Article of limitation other than the ordinary 
limitation applying to suits for recovery 
of possession merely by reason that in 
order to succeed the plaintiffs require a 
finding that an entry in the Recurd of 
Rights is incorrect. But the present suit 
is differently framed. There s no conseg 
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quential relief prayed for at all. The 
prayer is for a declaration end one of the 
declarations expressly asked for is that 
the Settlement Record is erroneous and 
fraudulent. Such a suit, I am clearly of 
opinion, is barred by the six years’ rule 
of limitation, commencing from the final 
publication of the record. T therefore entire- 
ly agree that the appeal should be dismissed. 
D. Appeal dismissed. 
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versus 
MAKIM SARDAR AND orapres—Responpents 


Landlord and tenant—Estoppel—Tenant, if estop- . 


; ‘si Fie questioning title of person inducting him on 
and. 

If a tenant is inducted on the land by a person, the 
tenant cannot question the title of that person who 
has so inducted him upon the land. The tenent is 
therefore estopped fromraising the question that the 
person letting intu possession is merely a benamidar. 
Kedar Nath v. Donzelle (3) and Muthusamy Aiyar v. 
Solai Konan (4), dissented ‘from. Lodai Mollah v. 
Kally Das (6) and Lal Mohamed v. Kallanus (7), 
and other cases followed. 

[Case-law on estoppel in regard to landlord and 
. tenant discussed.] 

the 


CO. A. from appellate order of 
District Judge, Khulna, dated October 


5, 1934. 
Messrs. Mukherji and Apurba Dhone 
Nath 


Mukherji, for the Appellant. 
. Messrs. N. Mukherji, Narendra 
Guha and Upendra Kumar Ray, for the 
Deputy Registrar, for the Respondents. 
Judgment.—The plaintiff who is ap- 
pellant before me, instituted a suit to 
recover four anna share of the rent from 
defendant No. 1, Makim Sardar who is 
respondent No. 1 before me. His case is 
that the remaining defendants Chandra 
Kumar Gan and others who are respondents 
Nos. 2 to 6 are the landlords of the remain- 
Ing twelve anna share. The plaintiff came 
to Court wiih the case that he, Barada Prosad 
Gan, Chandra Kumar Ganend J ogendra 
Kumar Gan inducted defendant No.1 es 
tenant on the land and that 
defendant No. 1 executed in favour of him- 
self, the aforesaid Barada, Chandra Kumar 
and Jogendra a kabuliyat on September 
21, 1909. Chandra Kumar end Jogendra 
are pro forma defendants in this suit and 
are respondents Nos. 2 and 3 inthis ap- 
, peal, Berada has no interest in the pro- 
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periy, endit is admitted that his interest 
in the property hes passed tothe pro forma 
defendants. The defence that was taken 
was as follows: The defendant No. 1, said 
that the plaintif was the benamidar of 


one Sarada Prosad Gan, whose son is 
Jatindra Gan, who now represents the 
interest of Sarada that the defendant 


paid a portion of the rent claimedin the 
suit tothe authorised agent of the plaintiff 
and the pro forma defendants, and that 
the remaining portion ofthe rent claimed 
in this suit to Jatindra who is the real 
owner according to that defendant. In this 
state of the pleadings a preliminary issue 
Was raised asto whether defendant No. 1 
could urgein this suit that Dinabendhu, 
the plaintiff, isnot the real owner, and 
is the benamidar of Sarada and thereafter 
of Jatindra. Other issues were also raised 
one of them being : Is the defendant's 
plea of payment true’? The learned Maun- 
sif decided all issues in favour of the 
plaintif and decreed the suit. In deciding 
the preliminary issue he held that defen- 
dant No.1 could not raise the question in 
this case asto whether the plaintiff was 
the benamidar or the real owner in respect 
of the four anna share of the property 
The learned Munsif did 
not consider the. question of benamt. 

He gives his reasons for not going into 
the said question. He says that in the 
kabuliyat as well asin the previous amal- 
nama by which the principal defendant 
was inducted onthe land, the name of the 


plaintiff and not the name of his brother 


Sarada appeared, thatis to say, defen- 
dant No: 1 had been inducted on the land 
by the plaintiff and, therefore, he held 
thet he is estopped from questioning the 
plaintiff's right to receive rent. An appeal was 
taken to the learned District Judge. The 
learned District Judge has not considered 
the question as to whether the plaintiff induc- 
ted defendant No. 1 on the land as his tenant. 
He says that simply because a kabuliyat 
has been executed in favour of the plaintiff 
the defendant cannot beheld to be es- 
topped from denying the plaintifi’s title 
and setting up the case that the plaintiff 19 
the benamidar of Jatindra Gan to whom 
he paid a part of the rent claimed in the 
sult. The learned District Judge inciden- 
tally refers to the case of Kuppu Konan 
v. Thirugnama Sammandam Pillai 
(1). and hoids that the principle of estoppel 
as formulated in s. 116, Evidence Act, can 
have no possible application when the 


(1) 21 M 461, 
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defendant comesto Court with the case 
that the plaintiff suing him is the benami- 
dar of a third party. I haveto examine 
the correctness of the said decision. Hav- 
ing taken the saidview the learned Dis- 
trict Judge directed the learned Munsif 
to decide the two points on taking further 
evidence, viz., whether any payment was 
really made by defendant No. 
dra or his gomasta and (2) whether Jatindra 
Gan was the real owner and the plaintiff a 
benamidar. In my judgment the learned 
District Judge was not right in remitting 
the two aforesaid points for decision by 
the Munsif, without recording a finding as 
to whether defendant No. 1 has been in- 
ducted on the land as tenant by the plaint- 
iff. On that point the learned Munsif has 
recorded a finding andif the finding of 
the Jearned Munsif is correct, I am clearly 
of opinion that the learned District Judge 
Was wrong in remitting the aforesaid two 
points for further consideration. If, how- 
ever, the learned Munsif is wrong in his 
finding that the plaintiff inducted defendant 
No. lonthe land, of course the learned 
Judge was right in asking the learned 
Munsif to record a finding on the two points 
aforesaid. 

In any view ofthe case whatever may 
be the finding on the aforesaid questions, 
a further defence ofdefendant No. 1, viz., 
that he had paid a portion of the rent 
claimed to an authorized agent of the 
plaintiff and his co-sharers is to be con- 
sidered. That point was considered by the 
learned Munsif who gave an adverse de- 
cision against the defendant. The said 
o was also not considered by the District 

udge. 


In support of the learned Judge’s view 
on the question of estoppel,’ Mr. Mukherji 
for the respondent has placed before me 
a number ofdecisions of this Court and 
also of the Madras High Court. The prin- 
cipal decisions on which he relies are as 
follows : Donzelle v. Kedar Nath (2), Kedar 
Nath v. Dunzelle (3), Kuppu Konan v. 
Thirugnama Sammandam Pillai (1), Mu- 
thusamy Aiyar v. Solat Konan (4), and 
Jogendra Lalv. Mchesh Chandra (5). In 
my judgment none of the cases except the 
two cases of the Madras High Court sup- 
port the contention that even if a tenant 

(2) 16 W R 186. 

(3) 20 W R 352. 

a 26 M LJ 597; 25 Ind. Cas. 679; AI R 1915 Mad. 


48. 
(5) 55 O 1013; 112 Ind. Oas. 172; A I R 1929 Cal. 
22; 47 OL J 387; 32 C W N59, 
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has been inducted upon the land by the 
plaintiff, the tenant is not estopped from 
raising thes question tht the plaint- 
iff is a benamidar of some one to whom 
he hes paid the rent. In my view the matter 
is well settled, that if a tenant is inducted 
on the land by a person, the tenant cannot 
question the title of that person who has so 
inducted him upon the land. This position 
was stated in clear terms in Lodai Mollah 
v. Kally. Das (6), end Lal Mohomed v. 
Kallauus (7). The cases where a tenant 
can be allowed to raise a question as to 
the title of the landlord are also noticed in 
the said judgments. The principle is laid 
down in clear terms in Bhaiganta Bewa v. 
Himmat Bidyakar (8). At p. 11* Sir Asu- 
tosh Mukerjee puts the matter in this form, 
Enjoyment by permission is the foundation 
of the rule that a tenant shall not be per- 
mitted to dispute the title of his landlord. 
Two conditions, then, are essential to the 
existence of ths estoppel, first possession, 
secondly, permission; when these conditions 
are present, the estoppel arises, and the 
estoppel prevails so long as such possession 
continves. That this was unquestionably 
the law in this country before the Ivi- 
dence Act was passed is clear from a long 
line of decisions. The doctriue was ex- 
pressly formulated in Mohesh Chandra 
Biswas v. Gooroo Persad Bose (9), Va- 
sudeb Daji v. Babaii Kami (10), and was 
impliedly recognized in Bani Madhub Ghose 
v. Thakoor Doss Mundul (11), Gouree Doss 
Byragee v. Juguonath Hoy (12), Messrs. 
Burn & Co. v. Rusho Mnyee Dossee (13) and 
Jainarain Bose v. Kudambini Dasi foot- 
note (14), We have further the weighty 
opinion of Sir Subramanya Ayyar, O. J.s 
expressed in Muthunanjan v. Suma Sam- 
avaiynn (15), that the law has not in this 
respect, been altered by the Evidence Act 
and that now, as before, tenant who had 


‘been let into possession was estopped from 


denying the landlord's title without first 
surrendering possession: see aiso Trimbak 


(6) 8 C 238; 10C L R 581. 
7) 11C 519. 
8) ACL J 103; 35 Ind. Cas. 7; A I R 1917 Zal. 
498: 20 C W N1335. 
(9) (1863) Marshall 377; 2 Hoy 473. 
10) 8 B AC R75. ; 
11) (1866) B R Sup. Vol. 566; 6 W R Act. 10, 
r. 17. 
(12) 7W R25. 
13) 14 W R 85. 
14) TBLR 723n. 
tis) 28 M 526; 15 M LJ 419. 
*Page of 35 Ind. Cas [Ed.] 
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Rumchandra v. Gulam Zilanit Waiker (16). - 

Suhrawardy, J., in Indra Narain Manna 
v. Sarbasor Dasi (17), held that a tenant 
is. not estopped from questioning the de- 
rivative title of the plaintiff who is suing 
him, the title being derived from a person 
who had inducted the tenant upon the land. 
The matter has been settled by the decision 
of their Lordships of the Judicial Committee 
in the case of Bilas Kumar vw. Desraj Ranjit 
Singh (18), where tke view of their Lord- 
ships is expressed thus: 

“Section 116, Evidence Act, is perfectly clear on 
the point and rests on the principal well est- 
ablished by many English cases: e tenant who 
has been let into possession cannot deny his land- 
lord's title, however defective it may be so long as 


he hes not openly restored possessicn by surrender to 
his landlord.” 


“This is also the view which has been 
‘enunciated in Jogendra Lal v. Mohesh 
. Chandra (5), by Mukerjee, J. He says that 
a tenant is estopped from questioning the 
title of his landlord who had induced him 
upon the land, during the continuance of the 
tenancy, but the doctrine of estoppel does 
not extend after the discontinuance of the 
tenancy, that is to say, it is open to the 
tenant to question the title of the- landlord 
who hed inducted him, if the tenancy 
is terminated and possession surrendered; 
and the tenancy may be terminated in 
any of the ways noticed in the said judg- 
ment, that is tosay, where it has been de- 
termined either by having run its prescrib- 
ed course or by act of parties as for instance 
by reason of notice to quit served, or for- 
feiture, or by an act of law, that isto say, 
the tenant is dispossessed -by a person 
claiming and having a title paramount. 
The cases cited by Mr. Mukherji for respon- 
dent, namely, Donzelle. v. Kedar Nath 
(2) and Kedar Nath v. Donzelle (3), do 
not support him. The cese in Kedar Naih 
v. Donzelle (3) is same as the case jn 
Donzelle v. Kedar Nath (2), est a 
later stage. In those’two cases the defen- 
dant had executed a kabuliyatin favour of 
one Musammat Anusul Burkut who granted 
a paint tothe plaintiff, and on the basis of 
this pami the plaintiff claimed sixteen anna 
rent from ihe defendant. The defence 
was that Musammat Anusut was the benami- 
dar of her husband Golam Hossain and 


that cn the death of the husband Golam 
(18) 34 B 329; 52 Ind. Cas. 965; 12 Bem. LR 


208. 
my 41 C LJ 341; 87 Ind, Cas. 930; AI R 1925 Cal. 


(18) 19 CW N 1207; 30 Ind. Cas. 299; A I R 1915 
P C 96-421 A 202; 37 A 557; 29 M LJ 335: 9 LW 
§30; 18 M L T 248; 13 A LJ 991; 17 Bom. LR 1006; 22 
‘CL J 516; (1915) M W N 757 (P O). 
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Hossain, Anusul inherited one anna share, 
only, the other shares being inherited by her 
co-widow and other heirs of Golam Hcssain. 
The lower Courts held thatthe defendant 
was bound by the kabuliyat end could not 
challenge the title of Musammat Anusul and 
urge that she wes a benamidar of her hus- 
hand. There was no allegation in that case 
that Musammat Anusul had inducted the 
defendant on the land. All that is laid 
down in that case is that in India, the 
English doctrine of estoppel by deed ought 
not to be applied. This position is made 
clear in the judgment of Paul, J.; the pas- 
sage is to be found at p. 189* of Donzelle v. 
Kedar Nath (2), and is made clearer by 
Phear, J., when the case came up again 
before the High Court. The judgment is 
reported in Kedar Nath v. Donzelle (38). I 
shall quote a relevant passage from Paul, J.’s 
judgment and which is as follows: 

“The question was a simple question to try upon the 
evidence, but instead of doing so, the Judge disposed 
cf the substantial case put forward by the defendant 
by adjudicating in the plaintiff's favcur upon the 
question of estoppel raised by him, and applying the 
technical doctrine of estoppel obtaining under the 
English Law; the Judge considered that he could not 
look behind the kabuliyat which was admitted by the 
defendant, inasmuch asa tenant could not deny his 
landlord’s title. My learned colleague has pointed 
how this mode of treatment amounts to a begging 
of the whole question. 1 do not propose to discuss 
here the doctrine of estoppel, but əs this subject is so 
often nsed in arguments and in grounds of appeal be- 
fore this Court, I wish to make a few remerks with 
reference to it. In England where the usage denoted 
by benami transaction is wholly unknown, it is sup- 
posed and therefore assumed that all deeds and con- 
veyance truly represent the title of parties set forth 
in them. Deeds are called solemn instruments, They 
are executel after congiderable deliberation and 
under tne guidance and with the advice of able legal 
advisers. In England, and in fact wherever the 
English Law prevails and Jinglish-institutions exist, 
it is right to suppose that what is stated in deeds and 
other similar documents represents the true state of 
things, and consequently parties should not be allow- 
ed afterwards to question the truth of what has been 
deliberately stated. But in this country if being 
well known that documents are neither so drawn nor 
executed asin England, and it being equally well 
known that persons make statements wholly regardless 
of the truth for present and ulterior puroses, it would 
be unsafe and unjust to hold perties strictly to state- 
‘ments made by them in deeds and other documents 
and to apply the technical doctrine of estoppel in the 
manner in which that doctrine is applied in ceses 
governed by English Law.” | | 

This passage to my mind makes it clear 
that the learned Judges of this Court in the 
‘case of Donzelle v. Kedar Nath (2), were only 
considering ihe epplication of the English 
doctrine of estoppel by deed to this country 
and all they laid down is that having regard 
to the dissimilarity of conditions prevailing 
in India, the English doctrine of estoppel 

*Page of 16 W. R.—[Hd.] een 
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by deed ought not to be extended to India. 
The learned Judges remitted the case to 
the lower Appellate Court for decision on its 
merits, viz., whether Musammai Anusul 
Burkut was the benamidar of her husband, 
and if she was, what was the extent of her 
share? Incase she was a benamidar, the 
plaintif by his putni putta would only get the 
share of rent which Anusul inherited from 
her husband who was dead at the time of 
the suit. On remand the learned District 
Judge recorded a finding that Musammat 
Anusul was the benamidar of her husband 
end her share was one anna because she had 
aco-widow. The matter again came on ap- 
peal before this Court. The point that was 
considered in this case was whether Musam- 
mat Anusal Burkut was the benamidar of 
her husband and what washer share. The 
last question depended on the question as to 
who were the other heirs. In their judg- 
ment their Lordships said that the appeal 
was argued asa regular appeal. At p. 3937 
of Donzelle v. Kedar Nath (3). Phear, J., 
said : 

“The case then came up to the High Court by way of 
special appeal, and it was there held that the trial in 
the lower Appellate Court had been incomplete and un- 
satisfactory. Paul, J., pointed out very clearly that 
the English doctrine of estoppel had been imperfectly 
apprehended in the Courts below, and altogether 
wrongly applied. If it had been admitted or proved 
that the defendant was let into possession of the leased 
property by Anusul Burkut, then, probably in this 
country. as well os in England, the principle would 
come into play that a man shall not, during his posses- 
sion of premises leased to him, be allowed to dispute 
the title of the person who put him into possesion. 
No doubt in this case the kabuliyat, as being a docu- 
ment signed by the defendant, furnishes strong evi- 
dence against him of any material facts stated in it. 
But it is we think almost possible, and certainly it 
would be very inequitable, that there should be any- 
thing inthis country of the nature of the old English 
doctrine of estoppel by deed.” 

I have italicised the relevant passages in 
this judgment. The learned Judges who 
had to deal with the same case at a second 
stage explained the judgment of Boyley, and 
Paul, JJ., in Kedar Nath v. Donzelle (2). As I 
have pointed out above, the cases since then 
have uniformly laid down that the doctrine of 
estoppel operates where the tenant has been 
let into possession by the person whose title 
the tenant questions. In the two cases of 
the Madras High Court, which have been 
referred to me, lt has been held that s. 116, 
Evidence Act, prevents a tenant to question 
the title of the real owner, but does not pre- 
vent him from raising the question when the 
person who had inducted him on the land is 
the benamidar of the other. I donot quite 

*Page of 20 W R—[Ed.] 
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follow this decision. If A puts B into pəs- 
session, it is well settled that B cannot ques- 
tion the title of A. If Bis allowed to plead 
and prove that A isa benamidar, then B is 
allowed to question the title of A, because 
after all a benamidar, represents ihe shell 
and not the substance of ownership. If B 
says that A is a benamiday, he says that A 
has no beneficiel interest in the property. 
For this reason, I do not feel impressed with 
the judgments of the Madras High Court. 
I do hold thatthe doctrine of estoppel ope- 
rates in such acase also. It also prevents 
the tenant from urging that the man who 
has let him into possession is a benamidar. 

In this view of the matter, I do hold that 
the learned Judge was not right in making 
an order which he made without determining 
the question on the evidence on the record 
as to whether defendant No. 1 had been in- 
ducted upon the land by the plaintiff. 
There is a recital in the kabuliyat, and there 
is other evidence on the record. Those 
pieces of evidence must be considered by 
the learned District Judge and he must 
come toa finding that the defendant No. 1 
had been let into possession by the plaintiff 
he would not allow the defendant to chal- 
lenge the title of the plaintiff and prove that 
he is the benamidar of Sarada and Jotindra. 
If he comes tothe conclusion that the de- 
fendant had not been let into possession 
by the plaintiff, it will be open to defendant 
No. 1 to raise the question of benami, 
and in that case the two issues framed by 
the learned District Judge for the decision 
by the learned Munsif will have to be gone 
into by the learned Munsif, on the evidence 
on the record as well as on the evidence 
which the parties may choose to adduce. 

In any event, whatever may be the find- 
ing of the learned District Judge on the 
aforesaid point, the further defence of de- 
fendant No. 1 that he had made payments 
to an authorized gomosta of the plaintiff 
must be gone into. 

I accordingly set aside the order of the 
learned District Judge and remand the case 
tohim in order that the appeal before him 
may be disposed of in the light of the obser- 
vations which I made above. The costs of 
this appeal will abide the result, hearing fee 
two gold mohurs. 

N. Case remanded. 
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PATNA HIGH COURT 
Civil Appeals Nos. 1312 of 1933 and 123 to 
169 of 1934 
August 9, 1935 
ROWLAND, J. 
MUNSHI SINGH—APPELLANT 
VETSUS : 
PEYARA SINGH AND OTHRRS—RESPONDENTS 


Costs—Suit against principal and pro forma 
defendant—Latter contesting unsuccessfully—Latter 
whether can be saddled with costs—Appeal—A ppeal 
on question of costs, when lies. 

In rent suits brought by the plaintiff- 
appellant against the tenants entered in his jamo- 
bandi as defendants first party, the plaintiff also 
impleaded as defendants second party under s, 148-A, 
Bengal Tenancy Act, the co-sharer landlords. The 
tenants did not contest the suit, but the co-sharer 
landlords did, but were unsuccessful, The Court 


ordered that the defendants second party should bear 
the costs: 


Held, that the order of the Munsif was an order 
which it was within his discretion to pass and in 
passing which he exercised his discretion with pro- 
priety and the principle that the second party 
being pro forma defendants and not liable to pay- 
ment should #nob be saddled with costs of the suit 
arising from default of defendants first porty did 
not epply. Bunwari Lall v. Drup Nath Singh (D, 
distinguished. 


An appeal and second appeal lie on a question 
of cost only, where a question of principle is in- 
volved or where a wrong principle has been follow- 


ed. 

©. A. from the appellate decrees of the 
Additional District Judge, Patne, dated 
July 29, 1933. 

Messrs. Sundar Lal, B.C. De and Ram- 
nandan Prasad, for the Appellant. 

Messrs. G. S. Prasad and Rai Parasnath, 
for the Respondents. 

Judgment.—In these eppeals the only 
question raised 1s as to the correctness of 
the order of the lower Appellate Court 
with regard to costs reversing the decision 
on that point of the Munsif. The suits 
were rent suits brought by the plaintiff 
appellant ageinst the tenants entered in 
his jamabandi as defendants first party. 
The plaintiff alsoimpleaded es defendants 
second parry under s. 148-A, Bengal 
Tenency Act, the co-sharer landlords. Tne 
tenenis did not contest the suit, but the co- 
shearer landlords pleaded that they had 
acquired these holdings either et auction 
sale or privete sale and that they were 
the persons liable to pay rent for the 
holdings. They alleged also that the rents 
of certain bhaolt holdings hed been com- 
muted into cash rents, and they raised a 
p'ea of payment by adjustment of account. 
The Munsif found that the second party 
defendants had in fact purchased the 
holdings, but found against them on the 
other points and found that they had not 
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been recognized by the plaintiff as his 
tenants. Therefore, the Munsif had pas- 
sed decrees for the rents against the de- 
fendants first party in each case and . 
directed that the costs of the suits should 
be paid by the defendants second party 
because the latter by reason of contest ` 
hed caused the litigation to be disputed ~ 
and expensive. On appeal the Additional 
District Judge entertained the appeals 
against the order of cosis only and revers- 
ed the decision of the Munsif observing: . 
‘If the proforma defendants are not liable `for 
the payment of rent, as held by the lower Court, - 
Ido not see how they can be held liable for tne 
payment of costs arising from the default made by . 


the principel defendants against whom as already 
said the decrees have been passed.” 


The principle on which the learned Ad- 
ditional District Judge acted would appear 
to be the principle which was laid’ down in ` 
Bunwari Lall v. Drup Nath Singh (1) when 
the order making defendant No. 2 liable for 
costs was set aside on the ground that 
there was no cause of ection: against the 
latter. At the hearing of this appeal it: 
was first suggested that on a question of 
cost only an appeal does not lie. The con- 
tention must be negatived; such an ap- 
peal les where a question of principle is- 
involved or where a wrong principle has: 
been followed. Moreover, in this particu- 
lar case it appears from the judgment of 
the Additional District Judge that it had 
been decided by thetHon'ble High Court that 
these appeals. will lie against the order of 
costs only. Where there is 9 question of 
principle and en appeal les, in such a 
case a second appeal also will lie and the 
question of principle can be entered into 
in second appeal. It seems tome it is not 
correct to say that there was no cause of 
ection against the defendants second party. 
To begin with they are co-sharer landlords. 
end necessary parities to a suit instituted 
under the provisions of s. 148-A, Bengal 
Tenancy Act. A decree obtained in their 
absence would not be a rent decree whereas 
the effect of a rent decree being passed 
in their presence will be that such a decree 
will be effective against them in this sense 
that an execution sale based on it will pass 
the raizats’ interest which they have ac- 
quired. That would result in the plaintiff 
eventually getting a very substantial relief 
from these second party defendants. This 
is-a consideration arising onthe pleadings 
and in addition itis to be considered that 
the defendants second party have by their 
action materially contributed to increasing 

(1) 12 0. 179, 


"1936 
the costs of the litigation. The principle 
under which the learned Additional District 
Judge exempted these defendants from pay- 
ment of costs appears, therefore, to be not 
applicable to the facts of this case. 
opinion, the order of the Munsif was an 
order which it was within his direction t, 
pass and in passing which he exercised hi 
discretion with propriety. The order should 
not have been set aside on eppeal and 
must now be restored. The appeels will, 
therefore, be allowed with costs. There will 
be one set of hearing fee for the batch of 
appeals. 
D. ` Appeals allowed. 
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MADRAS HIGH COURT 

Civil Revision Petition No. 787 of 1933 

October 22, 1935 

oo VARADACHARTAR, J. 
P. S. NARAYANASAWMI AYYAR— 

PLAINTIFF —PETITIONER 
VETSUS 

A, MA LLU—DETENDANT——RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 64, O. XXT, 
y. 46, cl. (3) — Attachment of rent due to judgment- 
debtor for simple money decrece—~Payment of rent 
into Court to credit of simple mortgagee in suit to 
enforce mortgage -~ Validity of payment — Simple 
money decrec-holder's right to rent as against mort- 
gagee. 

A obtained a money decree against B ond attached 
rent payable to B by his tenant C. A simple mort- 
gagee of the land then filed a suitto enforce his 
mortgage and to avoid the appuintment of a Receiver 
in this suit C deposited to the credit of the mortgagee 
the rent that had been attached : 

Held, that the payment int> Court to the credit of 
the mortgagee was payment contrary to the attach- 
ment and was void as against A and the claim of A 
had preference over that of the mortgagee as the latter 
was only a simple mortgagee and as such had no 
right to the rents and profits until a Receiver wes ap- 
pointed. 

The payment contemplated by O. XXI, r. 46, cl. (3), 
Civil Procedure Code, isa payment into the attach- 
ing Oourt so as to be availeble for the attachment 
creditor and nota payment to the perticular Court 
house when the payment is ear-marked for some 
other purpoge. 


©. R. P. under s. 25 of Act TX of 1887, 
praying the High Court to revise the decree 
of the Court of the District Munsif of Alatur 
in S. C. A. No. 1169 of 1932. ; 
Mr. C. S. Krishnamurthi Aiyar for Mr. N. 
Rama Aryar, for the Petitioner. 

Mr. Ch. Raghava Fao (with him Mr. 
Chinnapam Nayar), for the Respondent. 

Judgment.—This revision petition arises 
out of a suit filed by the petitioner, as 
Receiver appointed in execution of his 
decree in S. C. S. No. 22 of 1932, against the 
-defendant who is a tenant of the judgment- 
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debtor in that suit. The amount decreed in 
S.C. S. No. 22 of 1932 was: sought to be 
recovered out of the rent payable bv the 
defendant to the judgment-debtor in Kanni 
1108. The attachment seems to have been 
confirmed and plaintiff eppointed Receiver 
for the collection of the amount, by order 
dated July 14, 1932. About this time a 
simple mortgagee of the land from the 
judgment-debtor had filed a suit O. S. 
130 of 1930 to enforce his mortgage, and 
during the pendency of that suit he applied 
for the appointment of a Receiver. In con- 
nection with that Receiver petition, the mort- 
gagor proposed on July 20, 1932 to deposit 
to the credit of the mortgage suit the Kanni 
rent of the mortgaged properties and the 
amount was fixed at Rs. 350. Time wes 
given till July 27. On July 27, the present 
defendant who was the tenant in possession 
of the land thought fit to applv to be im- 
pleaded as a defendant in ths mortgage 
suit, and on July 28, he deposited to the 
credit of that suit the sum of Rs. 350 in 
fulfilment of the undertaking given by the 
mortgagor on July 20. The tenant also 
seems to have filed an undertaking to pay 
future rents into Court as and when they 
fell due, with the result that the petition 
for appointment of a Receiver in the mort- 
gage suit was dismissed. 

It will be noticed that the payment of 
Rs’ 350, into Court was nearly two weeks 
after the attachment in S. O.S. No. 22 of 
1932 had been confirmed. The plaintiff as 
Receiver in the Small Cause Suit applied 
to the Court to be paid out of this deposit: 
the amount due under the Small Cause 
decree, evidently on the assumption that 
it is only the balance that can be available 
to the mortgagee. But the Court dismissed 
the application stating thet it was the mort- 
gagor who had been directed to deposit the 
money into Court, and the fact that he 
caused the tenant to make the deposit will 
not justify the view that the amount in 
deposit represents the rent attached by the 
present petitioner. If 1 may say so, this 
was the right view to take. But somehow 
the same District Munsif has now changed 
his opinion. In the present suit, he has held 
that this order of his dismissing the present 
plaintiff's application for payment out might 
have been questioned by appropriate pro- 
cecdings but that nonetheless the deposit, 
made to the credit of the mortgage suit 
must be treated 2s payment of rent into 
Court by the tenant, sufficient to discharge 
him from any further lability. 

I am unable ta agree in the view now 


4174 . 
taken by the lower Court. Order XXT, r. 46, 


cl. (3) of the Code of Civil Procedure 
provides that a+ debtor prohibited 


under cl. J of that rule from making pay- 
ment of a debt until further orders of the 
Court “may pay the amount of his debt in 
Court” and such payment shall discharge 
him as effectually as payment to the party 
entitled to the same, the payment contem- 
plated here is payment into the attaching 
Court so as to be available for the attaching 
decree-holder and not payment into the 
particular Court house even when the pay- 
ment is ear-marked for some other purpose. 
Turning now tos. 64 of the Code of Givil 
Procedure it provides that any payment to 
the judgment-debtor of the attached debt 
contrary to the attachment shall be void as 
against all claims enforceable under the 
attachment. The mere fact that the debtor 
does not pay money intu the hands of the 
judgment-debtor but to somebody else 
will not make it any the less payment con- 
trary to the attachment, if payment is made 
at the instance of or for the benefit of the 
judgment-debtor. If, on the other hand, the 
person who has been prohibited from pay- 
ing the debt by one Court pays it elsewhere, 
or even into the same Court, under compul- 
sion of law, the position may be different. 
Bearing these considerations in mind we 
may turn to the circumstances under which 
the sum of Rs. 350, was deposited to the 
credit ofthe mortgagee’s suit on July 28, 
1932. Ags pointed out by the District Munsitf 
when dismissing the present plaintiff's 
petition in that suit, it was the mortgagor- 
defendant who had been directed to make 
the deposit to avoid the appointment of a 
Receiver. On the date of that order the 
tenant was not even a party to that action. 
Whether the tenant was right or wrong in 
imagining that unless the deposit was made, 
he might be dispossessed by the Receiver 
is not a point that arises for consideration, 
though, I confess, I am not able to see how 
the tenant could have been dispossessed by 
the Receiver if he held under aterm lease. 
If for the purpose of securing some advan- 
tage for himself or to secure some conveni- 
ence to his lessor, the tenant voluntarily 
comes into Ccurt and deposits the amount 
to the credit of the mortgage suit, he certain- 
ly cannot claim to have paid the money 
under compulsion of law. The reasonable 
interpretation of the transaction is that the 
payment was one made to the judgment- 
debtor having been made into Court at his 
instance. 
` This District Munsif has erred-in assum- 
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ing that the present plaintiff's claim as 
attaching decree-holder cannot prevail as 
against that of the mortgagee. He was 
only a simple mortgagee, and as such, had 
no right tothe rents and profits till after 
appointment of a Receiver. 

The decree of the lower Court is accord- 
ingly set aside and the plaintiff will have 
a, decree for Rs. 183-4-6 with interest at six 
per cent. per annum on Rs. 150 from Sep- 
tember 1, 1932, up to the date of payment. 
The plaintiff will be entitled to his costs 
both here and in the Court below. 

A. Decree set aside. 


inca 


PATNA HIGH COURT 
Civil Appeal No. 392 of 1933 
December 20, 1939 
Kazu ALI, J. 

JAGDEO PRASAD AND ANoTHER— 

DrrenDANTS—APPELLANTS 

VETSUS 
BHAGWAN HAJAM—PLAINTIFE 
— RESPONDENT. 

Decree—Ex parte decree—Fraud—Suit to set aside 
—Court finding non-service of summons—Court, if can 
go into merits of suit to see motive for wilful or 
fraudulent suppression of summons. 

A decree passed bya competent Court cannot be 
set aside by a suit simply on the ground that it was 
pased on a false claim or on the mere ground that 
there was no service of summons or notice, But, 
after the Court comes toa finding as to the non- 
service of summons or notice, itis open to it to go 
into the merits of the previous suit with the object 
of determining as to whether there was a motive for 
wilful or fraudulent suppression of the notice or 
summons in order to obtain a decree based ona false 
claim by preventing the defendant from placing his 
case before the Court. Ramchandra Prasad v. Firm 
Prabhulal Ram Ratan (1), referred to. i 

Thora may, however, be cases in which mere non- 
service of the summons may not be sufficient by itself 
to prove fraud, and in such cases it is permissible 
for the Court to go into tha merits of the original 
claim, and ifthe claim is found to be false, to draw 
such inference as to fraud as the circumstences may 
warrant. 

C. A. from appellate 
Sub-Judge, Third Court, 
January 10, 1935. ; 

Mr. Sarjoo Prasad, for the Appellants. 

Mr. Rajkishore Prasad, for the Respon- 
dent. 
` Judgment.—This appeal arises out of a 
suit brought by the respondent to set 
aside an ex parte decree which had been 
obtained by the appellants against the 
respondent for a sum of Rs. 50 in the 
Court of the Small Cause Court Judge at 


decree of the 
Gaya, dated 


-Calcutta on May 20,1928. The Munsif who 


tried the suit dismissed it on the ground 


‘that the plaintiff had failed to prove that 
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the decree had been fraudulently obtained. 
On appeal, however, the decision of the 
Munsif was reversed by the learned Sub- 
ordinate Judge who heard the appeal. It 
may be stated here that in this particular 
case no summons had been either ‘issued or 
served upon the plaintiff, in the Small 
Cause Court suit; but it appears that a 
registered cover was issued by the Court 
and the evidence adduced in thecase wes 
thatthis cover was tendered to the plaintiff 
by one Deep Narain Chaube.the post peon, 
but the plaintiff refused to accept it. The 
learned Subordinate Judge investigated the 
question whether this registered cover had 
been tendered at all to the plaintiff and 
accepting the evidence adduced on behalf 
of the plaintiff that the postal peon was a 
person not wholly unconnected with the 
defendants, he came to the following con- 
clusion : 

. “There is no satisfactory evidence to show that 
the summons of the Small Cause Court suit was 
served on the plaintiff and that he had knowledge of 
the suit. It is unsafe to fix liability on the plaintiff 
simply on the uncorroborated statement of the postal 
peon. 

Having come to this conclusion the learn- 
ed Subordinate Judge proceeded to consider 
whether the Small Cause Court suit brought 
by the defendants egainst the plaintiff was 
based on true allegations or not or, in other 
words, whether the defendants’ claim was 
true cr false. The learned Subordinate 
Judge, after examining the evidence before 
him, virtually came to the conclusion that 
the claim was not true. Heving come to 
these findings, he expressed the view that 
the decree had been fraudulently obtained 
by the defendant against the plaintiff, and 
he accordingly allowed the appeal and de- 
creed the plaintiff's suit. Now in this 
second appeal, which has been preferred on 
behalf of the defendants, it is contended 
that the learned Subordinate Judge not 
having found in clear terms that there was 
any suppression of summons or notice in this 
case, was not competent to set aside the 
decree merely on the ground that the appel- 
lants’ claim in the Small Cause Court suit 
was false. Itis true that a decree passed 
by a competent Court cannot be set aside 
by a suit simply on the ground that it was 
based on a false claim or on the mere 
ground that there was no service of sum- 


` mons or notice. 


But, as was pointed out by a Division 
‘Bench of this Court in Ramchandra Prasad 
Vv. Firm Parbhulal-Ram Ratan (1), afler the 


- (1) 8 PL 1 193:101Ind Cas, 718; AI R 1927 Pat. 
183; 6 Pat. 458. . 
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Court comes to a finding as to the non” 
service of summons or notice, it is open to 
it to go into the merits of tha previous suit 
with the object of determining as to whe- 
ther there was a motive for wilful or fraudu- 
lent suppression of the notice or summons 
in order to obtain a decree based on a false 
claim by preventing the defendant from 
placing his case before the Court. Now 
there may be cases in which, without going 
into the merits of the claim it may be pos- 
sible to find on the evidence that the sum- 
mous or notice was fraudulently suppressed 
with the object of preventing the defendant 
from placing his case before the Court. 
There may, however, be cases in which mere 
non-service of the summons may not be 
sufficient by itself to prove fraud, aad in 
such cases it has been held that it is per- 
missible for the Court to go into the merits 
of the original claim, and, if the claim is 


found to ‘be false, to draw such 
inference as to fraud as the circum- 
stances may warrant. It appears to 


me. that the learned Subordinate Judge 
has virtually acted upon this rule in the 
present case because the learned Subordi- 
nate Judge ultimately came to the concelu- 
sion that the decree had been fraudulently 
obtained by the defendants egainst the 
plaintiff. It is true that the learned Sub- 
ordinate Judge has not come to the positive 
finding that the summons was deliberately 
suppressed but has only negatively found 
that there wes no satisfactory evidence to 
show that the summons of the Small Cause 
Court suit had been served on the plaintiff 
and thet he had knowledge of the suit. 
But reading his judgment as a whole, it ap- 
pears tome that he must have examined 
the merits of the case merely to find out 
whether the non-service was accidental or 
deliberate. 

In these circumstances, 1t appears to me 
that the appeal must failand itis accord- 
ingly dismissed. Parties will bear their 
own costs in this Court. 

D. Appeal dismisse d. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 1134 of 1931 
October 21, 1935 
W ADSWORTA, J 
SHIVARAM JOI SHA—DEFENDANT— 
APPELLANT 
versus 
NAGAFPPAYA AND OTHERS—PLAINTIFFS 


AND DBFENDANT—RESPONDENTS 
Limitation Act (IK of 1908), Sch. I, Arts, 102, 131— 
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Suit for arrears of tastik allowance—Limitation—~ 
Article applicable—Tastik allowance, nature of. 

A suit by a pattalé (subordinate archaka) ofa tem 
ple for tastik allowance is not a suit fur enforcing 
2 periodically recurring right within Art. 131 of the 
Limitation Act, but a suit for wages falling within 
Art. 102, and the fact that the allowance is paid out 
of funds provided by the Government by way of 
deduction from the land revenue cannot affect the 
question fof limitation. Zamorin of Calicut v. 
Achutha Menon (1), distinguished, Seshadri Ayyangar 
v. Ranga Bhattar (2) and V2dagiri Sastriar v. Jagat- 
haguru Sankarachariar Swamigal (3), referred to. 

5. C. A. against the decree of the District 
Court of South Kanara in A.S. No. 133 of 
1930, preferred against tae decree of the 
Court of the District Munsif of Kunda- 
pur in O. S. No. 483 of 1928. 
i+ Mr. B. Somayya, for the Appellant. 

Mr. K. Y. Adiga, for the Respondent. 

Judgment.—This appeal arises out of a 
suit bronght by the plaintiffs who are 
incumbents of the pattali ofice in temple, 
that is to say, subordinate archakas, suing 
for task allowance. We are now only can- 
cerned with the claim for fasli 1333 which 
accrued due on June 30, 1924, and as the 
suit was filed on September 21, 1928, the 
only question remaining is one of limita- 
tion. 

It is contended by the appellant who is 
the managing trustee that the suit is barred 
by reason of Art. 102 of the Limitation Act 
which prescribes “a period of three years 


for a claim for wages not other- 
wise expressly provided for by this 
schedule.” It is contended on behalf of the 


plaintiffs that the suit fells under Art. 131 
of the Limitation Act which prescribes a 
period of twelve years to establish a periodi- 
cally recurring right. Now there is not much 
evidence as to the nature of the allowance 
which the plaintiffs claim, but by the fact 
that itis called a tastik allowance I may 
infer that it is provided out of funds paid 
by the Government by way of deduction 
from the land revenue; and from the fact 
that the suit is filed against the trustee, one 
may infer, and it is not in fact disputed that 
the money is actually paid by the trustee to 
the plaintifis. The lower Courts rely, on 
the case of Zamorin of Calicut v. Achutha 
Menon (1), where it was held that a suit to 
recover arrears of adima allowance fell 
within the purview of Art. 131 of the Limi- 
tation Act, although there was no prayer 
for a declaration and the suit was in form 
one to recover money due as allowance 
rather than one to establish a right to that 
allowance. It must, however, be pointed 


(1) 38 M 916; 23 Ind. Cas, 806; A I R 1914 Mad. 377. 
26 M LJ 377; (1914) M W N 228; 15M LT 926,” 
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out that this adima allowance is not one 
which could in any sense of the term be 
considered as wages. From Moore’s Malabar 
Law and Custom it appears that the adima 
allowance is a payment made by a person 
of inferior caste to his superior in considera- 
tion for a perpetual lease of land, that is 
to say, it is more in the nature of a perma- 
nent rent than remuneration for services; 
so that this case cannot be taken as direct- 
ly warranting the application of Art. 131 
of the Limitation Act to a claim for what 
is, in its essence, wages, but only as author- 
ity for the principle that where Art. 131 
would apply toa suit for a declaration of 
a recurring right it will also apply to a 
suit for recovery of sums due by reason of 
that right. 

We are thrown back on the question 
whether ths right of the plaintiffs to this 
tastik allowance can be classed as a 
periodically recurring right and whe- 
ther it cən be excluded from the 
category of wages to which Art.102 applies. 
Now it is well established that the relation- 
ship of master and servant subsists between 
the trustee of a temple and the hereditary 
archakz attached to that temple and that 
the trustee has a right to dismiss the archaka 
for misconduct. That was laid down in the 
case of Seshadri Ayyangar v. Ranga Bhaiiar 
(2), which has been followed in subsequent 
cases. 

There are also cases which have held that 
a suit by an archaka against the trustee for 
the emoluments of his office is a suit for 
wages coming under Art. 102 of the Limi- 
tation Act. ‘The latest of these cases is that 
of Vedagiri Sastriar v. Jagathaguru San- 
karachariar Swamigal (3), in which it was 
pointed out that these emolument and 
perquisities received by the archaka are 
received by him as a servant of the temple 
trusiees and can be correctly described by 
the word ‘wages’ used in Art. 102 of the 
Limitation Act. It seems to me manifest 
that if the particular Art. 102 applies the 
more general Art. 131 will be excluded. 

There is no suggestion that this tastik 
allowance claimed by the plaintiffs is an 
allowance which they are entitled to claim 
from the Government, or, is anything in the 
nature of a grant merely burdened with 
service. Ifthe money is in fact payable 
by the trustee toa temple servant in lieu 


a 35 M 631; 10 Ind. Cas. 518; 21M L J 580; 10M 
14, ` 
(3)68 M L J 132; 155 Ind. Cas, 591; AI R 1935 


aoa 128; 41 L W 40; (1935) MW N120;7 RM 
4. 
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_Of wages for services rendered in the 
temple, it seems to me that the fect that the 
money out of which these wages are paid 
came originally from the funds of the Gov- 
ernment will not affect the question of limite- 
tation. Iam, therefore, consirained to hold 
that Art. 102 of the Limitation Act will 
apply to the present suit end I allow the 
appeal and dismiss the plaintiffs’ suit so 
far as it relates to the arrears due for fasli 
1333. The parties will pay and receive pro- 
portionate costs in the first Court. The ap- 
pellant will get his costs here and in the 


lower Appellate Court. 
A. Appeal allowed. 
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_ _ PATNA HIGH COURT 
Criminal Revision Petition No. 676 
: of 1935 
January 15, 1936 
JAMES, J. 
Sheikh ELAHI BUX —PETITIONER 
i VETSUS 
EMPEROR—Opposits Party 

Penal Code (Act XLV of 1860), s. 378—Taking of 
tee from running stream, whether amounts to 
theft. 

Ownership of jalkar right in a running stream 
does not give such possession of the fishes in it as to 
make the taking away of the fish, theft within the 
meaning of s. 378, Penal Code, and no theft can be 
committed inrespect of such fish. Bhagiram Dome 


v. Abar Dome (2), followed. Dhirendra Mohan ` 
Gossain v. Emperor (1), distinguished. < 
Or. Revn. P. from an order of the 


District Magistrate, Purnea, dated October 
14, 1935. 

Mr. B. C. De, for the Petitioner. 

Mr. Sambhu Parmeshwar Prasad, for Mr. 
B. P. Sinha, for the Crown. 

Order.—The petitioner has been fined 
fifty rupees under s. 379, ‘Indian Penal 
Code, for taking fish from a river in which 
the jalkar rights were vested in the com- 
plainant’s master. It appears that this is 
a running stream and Mr. B.C. Deon be- 
half of the petitioner argues that the pro- 
prietor of the jalkar right in a running 
stream has not such possession as to make 
the taking away of the fish theft within the 
meaning of s. 378, Indian Penal Code. On 
behalf of the complainant reference is made 
to the decision in Dhirendra Mohan Gossain 
v. mperor (1), but in that case the fish were 
taken froma tank, which is another mat- 
ter. lt is suggested that in those cases in 
which it has held that fish in ariver cannot 
be said tobe property in the possession of 


AN 140 W N 408; 5 Ind, Cas, 704; 11 Or. L J 
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the person who has the fishery right, the 
river has been a publice navigable river 
in which the ownership of the bed did not 
vest in the proprietor of the jalkar. The 
question is not affected by the question of 
who may own the bed; the question is of 
whether the ownership of the jalkar gives 
possession of the fish of the river within the 
meaning ofs. 378, Indian Penal Code. The 
real question is whether the river isa flow- 
ing river or whether the fish are enclosed 
in such away that they may be said to 
be practically in confinement and to be 
brought into possession of the owner of the 
The true principle will be 
found expressed in the judgment of the 
Calcutta High Court in Bhagiram Dome y. 
Abar Dome (2), wherein the Judges ob- 


served ? 
“We take itthat it is a flowing river and that 


` fish enter it, and leave it, at their pleasure ; and 


that the lessee of the fishery has no control what- 
ever Over them. The fsh are not stored or bred 
there ; they are not confined within an enclosed 
space, and are therefore free to go wherever 
they please, They are farae naturge, andas such 
nobody can be said to be in ‘possession’ of them, 
and therefore no theft can be committed in respect 
of such fish.” 

It is suggested on behalf of the complain- 
ant that ifthe petitioner did nct commit 
the offence of theft, he committed the 
offence of criminal trespass. On the finding 
ofthe Criminal Courts, it would appear 
that he committed a trespass ; but I do not 
find anything on the record to indicate 
that he committed a criminal trespass. It 


“is suggested that he wenton to the com- 


Plainant’s water for the purpose of inti- 
midating the complainant, because he had 
a numberof men with him; but when 
the compleinant arrived, he and his com- 
panions abandoned their boats and their 
nets and left the place which negatives 
any intention ‘to intimidate. It does not 
appear that he wentto the place in order 
toinsult or annoy the complainant: and I 
do not consider that the facts found would 
sustain a conviction of the offence of crimi- 
nal trespass. The application is allowed 
and the conviction and sentence of fine 
will be set aside. The fine, if paid, will be 
refunded. 
D. Application allowed, 
(2) 15 O 388, 
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PATNA HIGH COURT. 
Civil Appeal Ne. 19 of 1932 
August 16, 1935 
MovwamMaD Noor AND SAUNDERS, dd. 
Babu RAMJI DAS—~—PLaintizr—~ 
APPELLANT 
VETSUS 

Rai MAHAMAYA PRASAD SINGH 


BAHADUR AND OT4ABRS--DEFENDANTS— 
RESPONDENTS 


Limitation Act (IX of 1908), Sch. I, Arts. 128,129 | 


115, 131— Word ‘Hindw’ in Arts. 128 and 129, whether 
refersto religious persuaston—Claim for maintenance 
by Hindu based on contract — Article applicable— 
Claim for money under recurring right, whether 
governed by Art. 131—Hindu Law-—Debts—Contract 
by great-grandfather — Liability of great-grand- 


sons. 
~ The word “Hindu” in Arts. 128, 129, Limitation 
Act, does not refer to the religious persuasion of the 
plaintiff. Itis inconceivable that the legislature 
ever intended to provide one period of limitation for 
a plaintiff of a particular religious faith and an- 


other period if he belongs to another faith. Those ' 


two Articles apply where the maintenance is claimed 
not on the basis of contract, but onthe basis of status 
of the plaintiff under the Hindu Law and a suit for 
maintenance by even a Hindu under contract is 
governed by Art. 115, Limitation Act. Girijanand 
Datta Jha v. Sailajanund Datta Jha (1), relied 


| on, 
There is a distinction between a suit to establish 
a periodical recurring right and a suit for the 
realisation of sums of money due on the basis of that 
‘right, and the latter claim is not governed by Art. 131, 
Limitation Act. Baidyanath Jiu v. Har Dutt Dwart 


(2), followed. 
Under Hindu Law the great-grandsons are liable 


for payments due under contract by the great- 
grandfather and in this respect there is no difference 
between a great-grandson and a grandson. Masit- 
ullah v. Damodar Prasad (3) and Sheo Ram v. Durga 


“Baksh (4), followed. 
C. A. from the original decree of the Sub- 
‘Judge, Patna, dated July 23, 1921. 

Messrs. Harihar Prasad Sinha and Bra- 
jeswart Prasad, for the Appellant. 

Messrs. R. Misra and A. D. Sinha, for the 
Respondents. 

Mohammad Noor, J.—This appeal 
arises out of a suit instituted by Ramji 
‘Das, father of the present appellant, for 
realisation of a certain sum of money from 
the heirs of the late Rai Bahadur Gang. 
Prasad Singh and for certain declarations. 
The plaintiff's (Ramji Das) case was that 
Rai Bahadur Ganga Prasad Singh was 
anxious to marry his daughter to him, end 
in consideration of his marrying her, the 
Rai Bahadur promised to pay certain re- 
curring amounts to nim. They were (1) 
Rs. 50 per month by way of maintenance 
allowance, (2) Rs. 8 per month for house 
rent, (3) three maunds and thirty-two and 
half seers of grain, viz, rice, wheat, pulse 
etc, per month, and (4) Rs. 50 annually 
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for winter clothing. According to the 
plaintiff the descendants of the Rai Baha- ~ 
dur did not pay the aforesaid allowances 
{o him and therefore he instituted a suit 
for recovery of Rs. 5,441-8-U principal and 
Rs. 1,729-5-9 interest. making a total of 
Rs. 7,170-15-0 for the period from Sawan 
Sambat 1971 up to the date of the suit 
(August 16, 1919). He also asked for de- 
clarations (1) that the defendants were 
bound -to pay the pleintifi's claim as the 
sons and descendants of Rai Bahadur 
Ganga Prasad Singh to the extent of the 
joint family properties existing at the 
time of the late Rai Bahadur, which came 
into their hands, (2) that the other defend- 
ants were not competent and could not 
object to the realisation of the plaintiff's 
decree as specified above, and (3) that the 
defendants were bound to pay the plaint- 
iff from Sambat 1976 the amounts speci- 
fied above. In other words, the plaintiff 
wanted a declaration that in future the 
defendants were bound to pay the ahove 
sums to the plaintiff. 

There were various pleas raised by the 
defendants which need not be considered 
at present. The only pleas with which we 
are concerned in the present appeal, as 
] shall presently show, 1s that of limita- 
tion and the liability of the greut-crandsons 
of Rai Bahadur Ganga Prasad Singh who 
were originally defendants Nos. 14 to 18 
in the suit. The learned Subordinate 
Judge passed a modified decree for three 
years’ arrears holding that the claim for 
the remaining period was barred by limi- 
tation. He also held that the great-grand- 
sons of the Rai Bahadur were not liable 
for the promise made by him. He further 
held that the plaintiff was not entitled to 
the declarations as he had not sought them 
in a previous suit. The plaintiff pre- 
ferred this appeal. During its pendency 
the original appellant Ramji Das died and 
the present appellant (his son) under the 
guardianship of his mother Maba Lakshmi 
Bibi was substituted in his place. Later on, 
this Maha Lakshmi Bibi also died, leaving 
the appellant wilhout’ a next frend in the 
appeal. As no step was taken by anybody 
to have a next friend appointed, on 
March 19, 1925, a Bench of this Court 
ordered the proceedings to be stayed till 
the appellant becane major and took steps 
for the prosecution of the appeal. When 
the appellant came of age he applied for 
the continuation of the appeal and his 
prayer was granted on September 10, 
1934. Inthe meantime, a number of res» 


1936 - 
pondents had died and the eppeal against 


them at any rate had abated. On the 
application of the appellant, however, 
the abatement was set aside and 


the representatives of the deceased respon- 
dents were substituted in their places. 
The appeal has now come up for hearing. 

It may be stated at the outset that the 
appeal so far as it is against the refusal 
by the lower Court lo grant the various 
declarations to the plaintiffs has, in my 
opinion, become infructuous on account of 
the death of the original plaintiff. In the 
plaint the declarations were sought in 
favour of the original plaintiff Ramji Das. 
Assuming that he was entitled to the 
declarations he sought there is nothing to 
show that theright has devolved upon the 
present appellant. Thereis no allegation 
in the plaint that the amounts promised 
to be personally paid to the plaintiff by 
Rai Bahadur Ganga Prasad Singh were 
to be paid to his heirs and representatives 
‘on his death. The claim was personal 
and the suit has been tried on that basis. 
Therefore, on the plaint as it stands, the 
present appellant is not entitled to a de- 
claration in his favour. The question 
whether or not the appellant is entitled 
to get all those things which his father 
was promised by Rai Bahadur Ganga 
Prasad Singh is not before us. If he claims 
such a right he may take such steps in this 
connection ashe may be advised. He is 
certatinly entitled to realize what became 
due to his father and which is safe from 
limitation. The question of his future right 
must be left open. 

Coming to the appeal against the dis- 
missal of a portion of the claim and the 
exoneration of some of the defendants, as 
I have said, two questions arise. ‘One is 
that of limitation and the other of the 
liability of the great grandsons of the Rai 
Bahadur. Now as to limitation, the learned 
Subordinate Judge relying upon a decision 
of the Calcutta High Court in Girijanund 
Datta Jha v. Sailajanund Dutta Jha (1) 
has applied Art. 115, Limitation Act. The 
` learned Advocate for the appellant has 
contended before us, aS was contended on 
behalf of his client before the learned Sub- 
ordinate Judge, that the Articles applicable 
are 128 and 129. In my opinion, the 
learned Subordinate Judge has rightly 
held that the word “Hindu” is those Arti- 
cles does not refer to the religious persua- 
sion of the plaintiff. It is inconceivable 
that the Legislature ever intended to pro- 
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vide one period of limitation for a plaintiff 
of a particular religious faith and another 
period if he belongs to enother faith. Those 
two Articles app.y where the maintenance 
is claimed not on the basis of contract, but 
on the basis of status of the plaintiff under 
the Hindu Law. 

The next Article which the learned Ad- 
vocate tried to apply was 131, and he 
placed before us a certain decision of a 
Full Bench of the Madras High Court. 
That decision was considered by a Division 
Bench of this Courtin the case of Baid- 
yanath Jiu v. Har Dutt Dwari (2). The 
late Chief Justice of this Court, Sir Dawson 
Miller, has clearly held that there was a 
distinction between a suit to establish a, 
periodical recurring right and a suit for 
the realisation of sums of money due on 
the basis of that right. As I have said, 
the Madras case was referred to, and was 
not followed. It appears that sume of the 
learned Judges, who composed the Full 
Bench of the Madras High Court were 
doubtful, but they felt themselves bound by 
some earlier decisions of that Court. I 
think we should follow the decision of 
the Division Bench of this Court. l am 
therefore clearly of opinion that the learn- 
ed Subordinate Judge has rightly applied 
Art. 115, Limitation Act and the plaint- 
iffs suit in respect of the claim for the 
remaining years has been rightly dis- 
missed.. The next point was about the 
liability of the great grandsons. The learn- 
ed Advocate for the respondents has very 
fairly conceded that the decision of the 
Privy Council in Masitullah v. Damodar 
Prasad (3) and the decision of a Full Bench 
of the Oudh Ghief Court in Sheo Ram vy. 
Durga Baksh (4) have clearly laid down 
that the great-grandsons are liable and in 
this respect there is no difference between 
a great grandson and a grandson. Though 
in my opinion the question is mora or 
less of an academic interest only, since all 
the sons of the late Rai Bahadur Ganga 
Prasad Singh are dead, and the default 
having been made by them, the great 
grandsons of the Rai Bahadur are liable ag 
they are the grandsons of the defaulters, 
In this respect the decree of the learned 


(2) 5 Pat. 219; 94 Ind. Cas. 826; A I R 1926 Pat, 205; 
7 P L T465; (1926) Pat. 1. 
(3) 531 A 204; 98 Ind. Cas. 1031; AI R 1926 P O 
105; 48 A 518; 3 O W N 721; (1926) M W N 816; 24 1, 
W 551; 44 O LJ 321; 51M LJ 792; 28 Bom. L R 1409: 
TPL T 815; 25 A LJl310 WN 293; 38 MLT 


. 77 (P.C 


a ay 
(4) 3 Luck. 700; 112 Ind. Gas. 208: AI R 19 
378; 5 O W N 735 (F. B). 28 Qudh 
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Subordinate Judge is wrong. 

The result is that 1 would modify the 
decree of the learned Subordinate Judge 
only to this extent: that there should be 
a decree against all the defendants for the 
sum which the learned Subordinate Judge 
hos found due; otherwise the appeal is 
dismissed. Taking the circumstances of 
this case, end the course this appeal has 
taken, L would order the parties to bear 
their own costs of this Court. 


Saunders, J.—I agree. ; 
D. Decree modified. 


LAHORE HIGH COURT 
Second Civil Appeal No. 784 of 1934 
February 28, 1939 
Raset Lat, J. 
COURT or WARDS GURU AMARJIT 
SINQGH—PLAINTIFF—ÅPPELLANT 


VETSUS : 
DHARAMSALA DARWAZA KITNI— 
DEFENDAN T— RESPONDENT 

Custom (Punjab) — Adoption — Custom prohibiting 
adoption of person of different gôt—Limits of—Jats 
of Jullundur District—Person of different gôt, if can 


be adopted in dattaka form by ignoring custom— 
Hindu Law—Adoption. 


Among Jatsof Jullundur District, the general 
custom is against the adoption of a person ofa 
different got and’ it isnot open tothe adopter to 


ignore this custom andadopt a person in the datiaka 
form. The effect of that ceremony would be to trans- 
plant the adoptee into the adopter’s family but the 
eligibility of the adoptee would still be governed by 
Hindu Law as modified by custom. 


S. Œ. A. from en order of the District 
Judge, J ullunder, dated February 26, 1934. 


Messrs. Mehr Chand Mahajan, Durga Das 
ond Achhru Ram, for the Appellant. 
Mr. Badri Das, forthe Respondent. 


Judgment.—On November 8, 1905, one 
Dogar Singh Jat, who was an occupancy 
tenant under the Guru of Kartarpur, mort- 
paged an area of 37 kanals T marlas cut 
of his tenancy to Dharamsala Kitni Dar- 
wazo through Gurditta Mal. On Febru- 
ary 18, 1924, Dogar Singh adopted a 
stranger, named Gurdial Singh as his scn 
in the Dattaka form snd executed a deed 
of adoption which was: duly registered, On 


September 5, 1925 Dogar Singh executed a 


deed of release in 
‘whole of his tenancy in favour of 
the landlord. On September 16, 1929, 
Dogar Singh died, On August 10, 1931, the 


respect of the 


agnate even with full 


‘preference. The selection is 


nature.” 


tenancy has been extinguished, 


Court of Wards on behalf of the then 
Guru of Kartarpur sued for possession of 
the land mortgaged to Dharamsala Kitni 
Darwaza on the allegation that the mor.- 
gage wes extinguished because Dogar 
Singh had died without leaving any heirs 
under s. 59, Tenancy Act. The suit wes 
resisted on the allegation that Gurdial 
Singh, the adopted son of Dogar Sin gh, 
wag a male lineal descendant within the 
meaning of s. 59, Tenancy Act. The trial 
Judge held in favour of the mortgagee and 
dismissed the suit. On appeal Mr. Marten, 
District Judge, held that the adoption was 
invalid and decreed the claim. On further 
appeal to the High Court ib was conced- 
ed that a Jat governed by Customary 
Law could make a full Hindu Law adop- 
tion as distinct from the customary appoint- 
ment of an heir. The case was, however, 
remanded because Mr. Marten had not 
decided whether a Jet could adopt a non- 
Hindu Law cere- 
monies.: The case was then heard by 
Mr. Cornelius and he held that the edoption 
wag valid according to Hindu Law. The 
result was that the suit was dismissed. The 
plaintiff hes appealed to this Court. The 
relevant yviwaj-i-am entry is as follows: 

“As a general rule the person adopted is selected 
from collaterals, the nearer eollateral being given 


made of a person of 
the game tribe and got as the adopter.” 


The learned District Judge held that this 


-yule of Customary Law was “not mandatory 


or invariable but merely of an advisory 
He further held that the plaintiff 
was not competent io plead that the adop- 
tion was invalid because the person adopted 
was not a collateral and did not belong to 
ihe same gotas the adopter and that such 
a plea could be raised only by a person 
who considered himself to have 2 better 
right to adoption than the person actually 
adopted; J am clearly of opinion that the 
view taken by the learned Judge on both 
these points is erroneous. As for the 
second point, the mortgagee says that he 
ig entitled to remain in possession because 
Dogar Singh had left a male lineal des- 
cendant, end he is, therefore, bound to 
prove this allegation. He can succeed only 
if be establishes that the adoption of 
Gurdial Singh wes valid and that the latter 
was thereby transplanted into the femily 
of the adopter. The lendlord in this case 


hes not sued to challenge tke adoption. He 


comes into Court cn the allegation that the 
and there 
is no bar to such a suit on his part, As re 


gards the eligibility of Gurdial Singh there 
is no doubt that under Hindu Law even a 
stranger.can be adopted, but the question 
is how far Hindu Law has been modified 
by custom in this case. The custom which 
governs Dogar Singh in this matter is 
stated in the riwaj-i-am entry mentioned 
above. This entry cannot be brushed aside 
with the remark that the rule laid down 
therein is merely of an advisory nature. 

The general rule of custom is stated to 
be that a person outside the got of the 
adopter cannot be adopted. It is, of course, 
open to a person to prove that a stranger 
could also ba adopted under certain cir- 
cumstances. In the present case no attempt 
whatever was made to prove such a custom. 
In Ralla v. Budha (1), which was a case 
from the Jullundur District, it was held 
by a Full Bench of the Chief Court that 
generally—creed, tribe and locality apart— 
when .a sonless man in any land-holding 
group which rocognises a power to adopt, 
asserts that he is competent to adopt a 
daughter's son or other non-agnate in pre- 
sence of near agnates, irrespective of their 
assent, the presumption: at the outset is 
against the power. In, Jamiat Singh v. 
Ujagar Singh (2) it was held that the 
adopted son, on whom.ths onus lay, had 
failed. to prove that by custom among Jats 
of Mauza Manko, in the Jullundur District 
the adoption of a brother's daughter’s son 
is valid, Mohan v. Dianni (3) was a case 
from the Hissar District and it was held 
that the onus of proving that the adoption 
of a stranger is valid by custom among 
Jais of that District rests on the adoptee 
and that the onus had not been discharged 
in that case. In Rulia v. Waryam Singh 
(4), it was held that according to 
the custom of Jats in the Jullundur 
District the defendant, upon whom the 
onus lay, had failed to prove that by that 
custom a daughter's son could be validly 
adopted. In Jholi v. Khazana (5) which 
was a case from the Houshiarpar District, 
where the riwaj-i-am was similar to that 
of the Jullundur District, it was held that 
a person of a gut different to that of the 
adopter could not be adopted. In Rat- 
tigan’s Digest of Customary Law, para. 35, 

(1) 50 P R 1893. 

(2) 1 Lah. 15; 55 Ind. Cas, 833; A I R 1920 Lah. 393; 
71P LR1920; 54 PW R 1920 


(3) 1 Lan. 13; 55 Ind. Cas 869: A IR 1920 Lah. 413: 
72 PL BR 1920; 60 PW R 1920, ak 


(4) 94 P L R 1915; 20 Ind. Gas, 454: 287 913: 
177 P WR 1913 PCR eat rnin 


gst) Shab 48; 96 Ind. Cas, 749; A I R 1925 Lah. 
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remark 1, at p. 69, Edn. 10, ib is stated 
that at any rate for the eastern and central 
districts of the Punjab, the general custom 
is against the adoption of a person of a 
person of a dierent got. 

In view of all these authorities and the 
clear provisions of the riwaj-i-am and in 
the absence of any evidence to 
the contrary it is idle to contend that the 
adoption of Gurdial Singh was valid. It 
was not open to Dogar Singh to ignore the 
custom by which he was governed merely 
by adopting the Dattaka form of adoption} 
The effect of that ceremony would be to 
transplant adoptee into the adopter’s family 
bub the eligibility of the adoptee would still 
be governed by Hindu Law as modified by 
custom. It has not even been contended 
that the custom stated in the riwaj-i-am 
did not apply to Dogar Singh. Iam, there- 
fore, of opinion that the appeal must suc- 
ceed and the plaintiff's suit must be decreed. 
The learned Counsel for the appellant also 
brought to my notice that in another case 
of the same nature against another mort- 
gagee Gurdial Singh was impleded as a 
defendant and it was held on February 28, 
1933, that the adoption was invalid, and that 
there had been no appeal from that decision. 
It would appear that this decision was given 
almost a year before Mr. Cornelius decided 
the case and still no reference was made 
to it before him. It is doubtful whether 
under these circumstances the appellant 
should be allowed to make use of that deci- 
sion in this Court. It is unnecessary to 
consider what the effect of that decision - 
would be on this case. I accept the appeal 
and decree the claim with costs through- 
out. 

N. Appeal accepted. 


papia 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Appeal No. 21/9- of 1935 
October 11, 1935 
MIDDLETON, J. CO. AND ALMOND, A. J. Cy 
MOHAMMAD HUSSAIN AND origres— 
PLAINTIFFS—APPELLANTS 
VZTEUS 
Haji ALLAH BAKHSH AND 0OTAERS— 
DEFENDANTS—RESPONDENTS 
Executor—Heirs of deceased executor—Liability 
to render accounts—Limits of—Son appointed exe- 
cutor after father’s death—Son in de facto posses- 
sion from death of father till appointment—Lia- 
bility to render accounts from date of death of 
father—Other heirs, tf liable, 
The heirs of an executor cannot be held liable 
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fo render accounts for the period during which the 
ex>cutor was alive. 

Where on the death of a person appointed executor 
under a will, his sons are in de facto possession 
of the estate and subsequently one cf the sons is 
appointed executor, he cannot be allewed to con- 
csal any transactions that may have taken place 
between his fatner’s death end his own appointment 
and he is liable to render accounts not only frem the 
date of his own appointment, but from the date 
of his father’s death, <A suit for rendition of 
accounts ccncerning the estate lies against the 
son so appointed but not against the other heirs 
of the deceased executor. 


Messrs. Charanji Lal 
Yor the Appellants. 

Messrs. Abdul Qatyum, Raja Singh and 
Abdul Rab Nishtar, for the Respondents. 


and Nur Elahi, 


Middleton, J. C.—K. S. Abdul Karim 


died leaving a will dated October 20, 1915, 
in which he appointed K. B. Haji Karim 
Bakhsh as executor. Probate was taken out 
où March 17, 1916. The executor died on 
December 3, 1930, and was acting as ex- 
ecutor up to that time. ‘T'wo of his sons, 
Haji Allah Bakhsh and Mohammad Ayub, 
presented en applicaticn on March 30, 193), 
to the probate Court praying that the þe- 
neficiaries under the will should be sum- 
moned and that proper order should be 
passed regarding the estate of K. S. Abdul 
Karim Khan. By order dated July 10, 193], 
Haji Allah Bakhsh was appointed es ex- 
ecutcr. The order purports to have been 
made under s. 250, Succession Act, but that 
section was not applicable, and itis obvious 
that it was 2 misquotation and that the 
order was really made under’ s. 258. The 
beneficiaries appear to have become doubt- 
ful whether the estate was being properly 
administered by the executor end made 
more than one application tothe probate 
Court, which applications were dismissed 
either by that Court or on appeal, it being 
held that their action. was by a separate 
suit. 

The present suit was instituted by the 
beneficiaries on December 20, 1933, against all 
the heirs of K. B. Haji Karim Bakhsh, the 
deceased executor, for rendition of accounts 
concerning the estale, the prayer being for 
rendition.of accounts up to the date of Haji 
Karim Bakhsh’s death as against all the 
defendants in their capacity as his heirs 
and for rendition of accounts from that 
date onwards as against Haji Allah Bakhsh 
as subsequent executor. A great number 
of issues were framed in the trial Court: 
The parties were directed to putin lists of 
witnesses by a certain date. On that date 
the presiding officer was absent anda 
note by the reader of the Court shows that 
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Counsel for both parties produced their lists 
of witnesses and documents, but took them 
away again on finding that the presiding 
officer was absent. Thereafter,on ths same 
date Counsel forthe defendanis returned 
and put in his lists. At a subsequent 
hearing, the Ccurt refused, perm’ssion to 
the plaintiffs to produce witnesses and pro- 
ceeded to determine the case, dcing so 
entirely on one preliminary issue, which 
was: ‘Does the suit lie in the present form. 
In connection with this issue the Court 
pointed out that the deceased executor 
was the oniy person who could have know- 
ledge of the accounts kept by him during 
the lifetime, and that therefore it was 
impossible for the defendants to render 
any account for the period prior to his 
death. It further pointed out that accounts 
had been submitted to the probate Court 
in 1927 end, after objection, had been 
accepted by that Court by order dated March 
30, 1928. The Court then noted that Allah 
Bakhsh defendant had been appointed by 
the probate Court only to hend over the estate 
to the heirs of the deceased K. S. Abdul 
Karim Khan and not eppointed him to 
manage the property, which appears to us 
to be a mis-statement of fact, as the apoint- 
ment had been made, as -already pointed 
out, under s. 258, Succession Aci. The 
Court then observed that the only accounts 
which could have been demanded from 
the defendants, had already been submit- 
ted by the original executor, and held 
that unless the plaintiffs could establish 
that specific sums of money due to them 
had passed into the hands of the heirs of 
that executor, they could not suethem. It 
accordingly dismissed the suit with costs. 
The plaintiffs come up in appeal and three 
separate points have been raised on their 
behalf before us: 

(a) That all the defendants are liable to 
render accounts as being the heirs of K. 
B. Haji Karim Bakhsh for the period that 
he acted as executor; (b) That Haji Allah 
Bakhsh and Mohammad Ayub are responsi- 
ble to render accounts for the period 
between the death of the original execu- 
tor and the appointment of Haji Allah 
Bakhsh as his successor, because they 
were actually then in possession of the estate 
and were managing il; (c) That Haji Allah 
Bakhsh is responsible to render accounts 
as executor from the date on which he 
was appointed. Learned Counsel for the 
respondents has conceded the third point 
which was overlooked by the trial Court, 
and it needs no discussion. In support of 
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points (a) and (b) Counsel has cited judg- 
ment ia Broda Prasad Banerji v. Gajindra 
Nath Banerji 8 Ind. Cas. 289 (1). In that case 
certain persons had been appointed as exe- 
cutors who happened to be minors and daur- 
ing their mincrity their mother acted for them 
as administratrix. It was held that upon 
coming ofage ihey were responsible to 
render eccounts for the period that their 
mother hed administered the estate. In 
that case their liability arose from their 
appointment as exectors and did notextend 
to a period prior to their appointment. 
The case affords no ground for the conten- 
tion that the heir of an executor can be 
liable to render accounts for the period 
when he was alive. Counsel further cites 
Kanti Chandra v. Radha Rehman Sirkar 
(2), in which it was held that executors who 
had becn eppointed for a limited period 
and had received money belonging to the 
estate after the period was over, were 
responsible to account for that money 
ina suit for accounts. ; 


“We fail to understend the ccnnection 


between the present casé and that cited, and 
it is obVious that in that case the liability 
arose under s. 303, Succession Act, end that 
by receiving moneys after their period of 


Office had expired the late executors became. 
“executors of their own wrong.” Counsel 


further cites Khetramani Dassee Dhirendra 
Nath 25 Ind. Cas. 370 (3) to establish two 
points: firstly, that an executor is not dis- 
charged from lability to account because he 
has filed eccounts in the Court with testa- 
mentary jurisdiction, and secondly, that the 
heir of a deceased executor is liable’ to 
the extent of the assets received from the 
executor's estate. The first point has been 
conceded by the Counsel for the respon- 
dents; the second does not arise; it refers 
to liability in respect of assets and not 
to liability to render accounts; it js only 
after accounts have been rendered, that 
1t is possible to ascertain if any portion of 
the testator’s estate has passed into the 
hands of the heirs of the first executor. Last- 
ly, reliance is placed in Heman Das Ram 
Hakhimal v. Chella Ram Dhallomal (4), es- 
fablishing the right ofthe legatee to ins- 
pect the accounts of the executors which 
again is noba point that has been 
contested by Counsel for the respondents. 
It is clear thet Haji Allah Bakhsh is liable 


(1) 1 Ind Cas, 289; 13 C W N 557; 90 L J 383. 

(2) ATR 1930 Cal, 461; 127 Ind. Cas. 59; 34 C W N 
275° Ind. Rul. (1930) Cal 811. 

25 Ind. Cas, 370; A I R 1915 Cal. 219; 41 © 271,» 
4) 32 Ind, Oas, 551; AI R 1916 Med. 11; 9 S L R 
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to render accounts as from the date of 
his appointment as executor, and that the 
trial Court should have excluded this 
portion of the claim upon the preliminary 
issue. It is also clear that Haji Allah Bakhsh 
and Mohammad Ayub were in de facto pos- 
session of the residue of the testator’s estate 
from the time of their father’s death 
until the appointment of Allah Bakhsh, 
and if they intermeddled with it, they 
became executors of their own wrong. 
Whether they did so or not is within 
their own knowledge but is suspected 
by the pleintiffs-appellants. It is obvious 
that when Allah Bakhsh renders his ac- 
count, he should nct be allowed 10 
conceal any transactions concerning the 
estate which may have taken place be- 
tween his father’s death and his own. 
appointment. His accounts should com- 


‘“mence with a statement of the assets of 


which he took possession as executor, and 
in support thereof he should produce 
such accounts as may have .come to his 
hands from his father. As those accounts, 
if eny, came into his possession and that 
of, his brother Mohammad Ayub at the time 
of the father’s death, he cannot be allow- 
ed to conceal any transactions that may 
have taken place between that death and 
his own appointment. In our opinion he is. 
therefore liable to render accounts. not. 
only from the date of his own appoint- 
ment, but from the date of his father’s: 
death. ` i S i an 
There is no prayer in the plaint against: 
Mohammad Ayub for any period subsequent 
to the death of his father. As already’ 
pointed out, Counsel for the appellants has 
failed to quote any law establishing any 
liability of any person to render accounts 
for the period prior to the death of the 
father. The result is that we must accept 
this appeal in part and hold that the suit 
does leas against Haji Allah Bakhsh for 
rendition of accounts from the date of the 
death of K. B. Haji Karim Bakhsh onwards. 
The appeal as against the other defen- 
dants is dismissed and the namesof all 
except Haji Allah Bakhsh and the pro 
forma defendant Allah Bakhsh will be 
struck of from future proceedings. We 
consider that the plaintiffs should he 
allowed to produce their evidence in the 
case, &s their failure to put in lists by 
the due date was due to an obvious 
misunderstanding. Accordingly we remand 
the suit to the trial Court under 
QO. XLI, 1. 23, Civil Procedure Code, for 
decision on its merils as against the 


a 
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remaining defendents. Stamp on appeal 
to be refunded. Appellants ere awarded 
costs a3 against Haji Allah Bakhsh alone; 
the remaining respondents will pay “their 
own costs. Pleaders fee Rs. 200. 

D. Suit remanded. 


LAHORE HIGH COURT 
Civil Revision Petition No. 104 of 1934. 
October 10, 1934 
ABDUL RASHID, J. 
MIRZA FARIDUN BEG—PETITIONER 
versus 


HMPEROR—Oppositg Party. 

Stamp Act (II of 1899), s. 61—Decree on basis of 
award—Declaration by District Judge under s. 61 
that award should not have been received in evidence 
without payment of deficient stamp duty and penalty 
—Seiting aside of declaration — Necessity of —Order 
by implication, whether con be taken into considera- 
tion. f 

Where on an application under para. 20, Sch. H, 
Civil Procedure (ode, a decree is passed on the basis 
of the award and the District Judge makes a declara- 
tion under s. 61,Stamp Act, that the award should 
“ not have been received in evidence without levying 

the deficient stamp duty and penalty, it is not neces- 
sary to setfaside the declaration on the ground that 
the High Court alone hed jurisdiction to make it ag 
the appeal from the decree passed on the basis of the 
award Jay to it. The declaration made by the Dis- 
trict Judge can betreated as declaration made by 
High Court asthe High Court could do it of its own 
motion and also because Cullector would refer the 
matter to the High Court. 

Before the order of the trial QOourt regarding the 
sufficiency or insufficiency of the stamp can be made 
the subject-matter cf consideration by the Appellate 
Court fcr the purpose, of making a declaration such 
an order must have a real existence. An order by 
implication cannot be taken into consideration by an 
Appellate Court and cannot validily form the sub- 
ject-matter of consideraticn for the purpose of issuing 
a decloration. Section 61 of the Stamp Act has no 
applicabilityin a case where the Ovourt of first in- 
stance makes no order with regard to the stamp. 
Piran Ditta v. Mangal Singh (1), relied on, Hung 
Lal v. Kedar Nath (2) and Joyman Bewa v, Harsin 
Sarkar (3), distinguished. 


C. Rev. P. from an order of the District 
Judge, Jullundur, dated May 20, 1933. 

Mr. Fakir Chand, for the Petitioner, 

Mr. Ram Lal, for the Crown. 

Judgment.—On April 9, 1932, Mirza 
Faridun Beg presented an application under 
para. 20, Sch. II, Civil Procedure Code, 
praying thet en award which hed been 
made by an` arbitrator regerding the par- 
tition of property between him and his 
three. brotheis be filed in Court, and that 
a decree be passed in accordance with 
the terms of the award. The defendants 
did not oppose this application and admitted 
that. an award had been made. On 
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May 19, 1932, Mr. Niathat Khan, Subordi- 
nate Judge, First Class, passed a decree 
in accordance with the terms of the award. 
No appeal or revision seems to have been 
preferred against this decree. On May 20, 
1933, the learned District Judge made a 
declaration under s. 6], Stamp Act, to the 
effect that the award should not have been 
received in evidence without levying a 
charge of Rs. 63-12-0 as deficient stamp 
duty and Rs. 637-8-0 by way of penalty. 
After this declaration was made the award 
was sent to the Collector with a copy of 
the declaration. Against this order Mirza 
Faridun Beg has preferred a petition for 
revision to this Court. . 

It was contended on behalf of the peti- 
lioner that the subject-matter of the 
applicaticn under para. 20, Sch. II, Ciyil 
Procedure Code, was valued at Rs. 12,468 
and that as the appeal from the decree 
based on the award ley to ihe High Court 
the High Court alone had the jurisdiction 
to make a declaration under s. 61, Stamp 
Act, in respect of the award which formed 
the basis of the decree. On behalf of the 
respondent it was admitted that the dec- 
laration could only be made by this Court, 
but it was maintained that as this Court 
could make the declaration of its own 
motion, the declaration made by the learned 
District Judge may be treated as a 
declaration by this Court. It was also 
contended that if the declaration made by 
the learned District Judge were set aside, 
the Collector would present an application 
for the required declaration to this Court. 
In my opinion this contention has great, 
force, and it is unnecessary to set aside 
the decleration made by the learned 
District Judge on this ground. 

It was next contended on behalf of the 
petitioner that the learned District Judge 
could make a declaration only if there was 
an order by the trial Court admitting the 
award in evidence as duly stamped, and 
that aS no such order was made the. 
learned District Judge could not teke any 
order into consideration and could not 
revise any decision of the trial Court 
regarding the sufficiency of the stamp 
under s. 61, Stamp Act. On behalf of 
the respondent it was urged in reply that 
as the trial Court had based its decision 
on the award, it must be held that the 
Court hed admitted the award in evidence 
though there was no formal order to that 
effect. It was further maintained that by 
basing ils decision on the award the Court 
had not only admitted the award into 
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evidence, but hai held that the award 
wes duly stamped, and that though no 
express order had been made, an ordear 
by implication had been made which 
brought the- present case within the pur- 
view of s. 61, Stamp Act. According to 
the learned Counsel the order which the 
trial ‘Court must be held to have made 
by implication was the order which the 
learned District Judge was revising by 
ee the declaration dated May 20, 
1933. 

In my opinion this contention has no 
force. Before the order of the trial Court 
regarding the sufficiency or insufficiency 
of the stamp can be made the subject- 
matter of consideration by the Appellate 
Court for the purpose of making a dec- 
laration such an order must have a -real 
existence. An order by implication cannot 
be taken into consideration by an Appellate 
Court and cannot validly form the subject- 
matter of consideration for the purpose of 
issuing a declaration. Reference may be 
made in this connection to Piran Ditta v. 
Mangal Singh (1), wherein it was observed 
that s. 61 of the Act, had no applicability 
in a case where the Court of first ins- 
tance made no order with regard to the 
stamp. Reliance was placed on behalf of 
the respondent on Rung Lal v. Kedar 
Nath (2) and Joyman Bewa v.Earsin 
Sarkar (3). Theserulings, however, are of 
no assistance as they merely lay down 
that once an instrument is admitted in 
evidence in any proceeding it is avail- 
able in those proceedings for all purposes 
as if it had been properly ssampad at the 
outset. The proceedings will go through 
to a valid termination and cannot after- 
wards be challenged for want of jurisdic- 
tion by reason of the non-compliance with 
the Stamp Act. The point involved in the 
present petition for revision was not touched 
in these Calcutta rulings in any manner. 

For the foregoing reasons I accept this 
petition for revision with costs, aud set 
aside the declaration made by the learned 
District Judge dated May .20, 1933. 

D. _ Petition accepted. 
9 108 PR 1908; 207 P W`R 1908. 
HS 27 C W N 513; 77 Ind. Cas, 845; A I R1921 Cal. 


(3) 53 O 515; 95 Ind. Cas. 483; A I R 1996 Cal. 877; 
43 O L J 493; 30 C W N 609, nn 
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= “MADRAS HIGH COURT _ 
Letters Patent Appeal No. 28 of 1934 
October 28, 1935 
Brasiuy, C. J. AND- STODART, J. 
V. G. VENUGOPAL NAIDU-—APPELLANT 
TeTsus 
LAKSHIMI AMMAL AND ANOTAER-— 
RESPONDENTS 
Suit for restitution of conjugal rights — Cause of 
action, where arises ~ Jurisdiction of Court where 
husband resides—Marriage not consummated, effecé 


of, 

The cause of ection ina suit by a husband for 
restitution uf conjugal rights consists in the wife's 
absenting herself from her husband's house without 
his consént and must therefore be deemed to arise 
at his house, end a suit for restitution for conjugal 
rights cen therefore be ffiled:in the Court within 
whose local jurisdiction the- husband resides, and 
for the purposes of jurisdiction the fect that the wife 
has not previously lived with her husband within the 
jurisdiction will not make any difference. Lalita- 
sagar Keshargar v. Bai Surja (1), Dadaji Bhikaji v. 
Rukma Bai (2) and Weldon v. Weldon (3), referred 
to. 


L. P. A, against 
Mr. Justice Butler dated -February 28, 
1934, and passed in S. A, No, 930 of 
1932, preferred to the High Court against 
the decree of the Court of the Subordinate 
Judge, Vellore, in A. S. No. 89 of 1932 A.5. 
No. 198 of 1931, District Court of South 
Arcot, O. S. No. 115 of 1930, Distric: Munsit’s 
Court, Vellore. 

Mr. A. Ramaswami Iyer, for the Appel- 
lants. 

Mr. A. F. 
Respondents. 

Beasley, C. J.—This is a Letters Patent 
Appeal from the judgment of Butler, J. 
The facts are that the appellant here was 
the plaintiff in a suit in the Vellore District 
Munsif’s Court. He there sued his wife, 
the lst respondent here, for restitution of 
conjugal rights and he also claimed an 
injunction against the 2nd defendant, her 
father, restraining him from instigating the 
ist defendant to stay away from her hus- 
band and from preventing her returning 
to him. Inthe District Munsif’s Court five 
issues were framed one of which was whe- 
ther that Court had jurisdiction to try the 
suit. The léarned District Munsif held that 
he had jurisdiction to try it. The defen-. 
dant’s Vakil had no instructions to go on 
with the case so far as the other issues 
which dealt with the merits were concerned, 
and the learned District Munsif took ex 
parte evidence on behalf of the plaintiff and 
gave him a decree as prayed for. There 
was an appeal to the Subordinate Judge of 
Vellore and whilst agreeing with the Dis- 
trict Munsif on the question of jurisdiction, 


the judgment of 


Sampth Ayyangar, for the 
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he remanded the suit in order*thet the 
defendants might be given en opportunity 
to adduce evidence so that the suit could be 
‘disposed of on the merits. The case then 
came up on second appeal tothe High Court 
and the only point argued was the question 
of jurisdiction. 

The material facts are as follows: The 
parties were married in Bangalore in 1929 
and were of full age at that time. The 
marriage admittedly has never been con- 
summated and the parties have never lived 
together in British India. As both the 
defendants reside in Bangalore they are 
outside the jurisdiction of the District 
Munsifs Court, Vellore, and, therefore, the 
appellant was entitled to sue in Vellore only 
if the cause of action wholly or in part arose 
there. Butler, J. was of the opinion that no 
part of the cause of action arose in Vellore 
on the ground that the parties had never 
lived together within the jurisdiction, and 
therefore, it could not be said that the wife 
had absented herself from her husband's 
house. For the appellant it is contended 
that the cause of action was the wife's 
refusal to live with her husband and that 
it was immaterial whether she had pre- 
viously lived with her husband within the 
jurisdiction. The question is, what is the 
eause of action in a suit for restitution of 
conjugal rights? In Lalitasagar Keshargar 
v. Bai Surja (1), the plaintiff sued his wife 
for restitution of conjugal rights in the 
Court of the Subordinate Judge of Borsad 
within whose local jurisdiction the plaintiff 
resided. The defendant contended inter 
alia that the Subordinate Judge of Borsad 
had no jurisdiction to entertain the suit on 
the ground that she was living outside his 
jurisdiction. The Subordinate Judge dis- 
missed the suit for want of jurisdiction. 
On appeal by the plaintiff the decree was 
confirmed. Onsecond appeal it was held, 
reversing the decree, that the Court of 
Borsad had jurisdiction as the cause of 
action in a suit by a husband for restitution 
of conjugal rights consists in the wife's 
absenting herself from her husband’s house 
without his consent and it must, therefore, 
be deemed to arise at his house. It is true that 
in.this case the parties had at one time 
lived together within the jurisdiction, that 
is to say, in the husband's house; but never- 
theless this case is of importance as stating 
what the cause of action is. Sargent, C.J, 
says that: 


“The cause of action arises from the duty of the 
wife to reside with her husband unless he has been, 


guilty of some matrimonial offence which justifies 


(1) 18 B 316 
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her, in the eye of law, in living spart from him.” 

If that is a correct statement of the lew, 
as undoubtedly it is, then it is the breach 
without lawful cause of the duty of the wife 
to reside with her husband that gives rise 
to the cause of action; and it does not seem 
to me that the fact that the wife has not 
previously lived with her husband within 
the jurisdiction can make any difference. 
For instance, if the parties are living toge- 
ther in Calcutta and the husband receives 
an appointment in Madras comes here to 
take up that appointment and secures a 
residence here, it is the duty of his wife to 
reside with her husband here, and, if she 
refuses to join her husband in his residence 
here, can it be Said that the husband is not 
entitled to file his suit in Madras but must 
file his suit in a Court in the jurisdiction 
of which she may then happen to be. In 
my opinion, clearly not. But for the respon- 
dents it was contended that in the present 
case the parties have never lived together 
at all anywhere. This case is distinguish- 
able from the case in Lalitasagor Keshrgar 
v. Bai Surja (1), but it hes been held that 
a suit for restitution of conjugal rigats will 
lie and that the wife can be ordered to take 
up her residence with her husband even 
where the marriage has not been consum- 
mated and the parties have not previously 
lived together. That case is Dadaji Bhikaji 
v Rukma Bai (2). There, A, 2 Hindu aged 
ninteen years, wes married by one of the 
approved forms of marriage to B, then of 
the age of eleven years with the: consent of 
B’s guardians. After the marriage B lived 
atthe house of her step-father where 4 
visited from time to time. The marriage 
was not consummated. Eleven years efter 
the marriage the husband called upon the 
wife to goto his house and live with him 
and she refused end it was held ihat the 
suit was maintainable. It was there con- 
tended that a decree for restitution of con- 
jugal rights implies that the marriage has 
been consummated and that what was 
really being asked for was a decree for 
‘restitution’ of conjugal rights and that there 
wes no authority for such a decree. In that 
casé reference was made to Weldon vV. 
Welden (3), where Sir James Hannen cites 
the words of Balckstone as follows:— l 

“Phe suit for ‘restitution of conjugal rights is 
brought whenever either the husband or the wife 1s 
guilty of the injuiry of subtraction, or lives separate 
from the other without any sufficient reason, in 
which case they will be compelled to come togethe= 
again,” 

301. 
tS (1885) 9 PD 52; 53L JP 9; 32 WR 231. 
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and Sargent, C. J. after this citation is of 
the opinion that: 

“the gist of the action for restitution of conjugal 
rights is that married persons are bound to live 
together and that one or other has withdrawn him- 
self or herself without lawful cause as it was not 
contended that consummation was necessary by 
Hindu Law any more than it is by English Law to 
complete the marriage. It necessarily follows that 
whether the withdrawal or ‘subtraction’ as Black- 
stone terms it, be before or after consummation, 
there has been a violation of conjugal duty which 
entitles the injured party to the relief prayed.” 


I myself cannot see any distinction bet- 
ween the case of a wife who has never 
allowed her husband conjugal rights and 
= refuses to do so and a wife who has done so 
and thereafter refuses to do so. It is true 
that there has been no case apparently in 
England where a wife has been ordered to 
go to her husband where the marriage has 
never been consummated; but the position 
is quite different in India where the parties 
are Hindus and itis often the custom for 
the wife after marriage to continue to live 
under her parent’s roof until she attains 
puberty when she joins her husband. That 
is not the English custom. In Maune on 
‘Hindu Law and Usage’ on p. 121, there is 
the following passage: 

“ Prima facie, the husband isthe legal guardian 
of his wife, and is entitled to require her to live in 
his house from the moment of the marriage, however, 
young she may be. But this right does not exist, 
where, by custom or agreement, the wife is to remain 
in her parent’s house until puberty is established 
or in some tribes even afterwards, Such a custom 
is neither immoral nor opposed to public policy.” 

In the present case, as the pariies were 
of full age at the time of the marriage, 
prima facie the husband was entitled to 
require the wife to live in his house and no 
agreement to the contrary was attempted to 
be setup in her written statement. It is 
the duty of husband and wife to live toge- 
ther prima faciz in the place where the 
husband has a residence. In this case that 
was within the jurisdiction of the Vellore 
District Munsit’s Court. In breach of her 
duty she lived with her parents in Bangalore. 
There has been a breach of the duty on the 
wife's part and it seems to me that the 
cause of action must be held to have arisen 
in the place where there has been that 
breach, namely, in the husband’s home. 
This clearly gave the District Munsit’s 
Court at Vellore jurisdiction to try the suit. 
I, however, agree with Butler, J. that the 
suit is not maintainable against the 2nd 
defendant. The Letters Patent Appeal 
must accordingly be allowed with costs here 
andin the second Appellate Court, the order 
of the second Appellate Court set aside and 
that of the Subordinate Judge restored. 
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Stodart, J.—I agree and I have nothin$ 
to add. | 
As Appeal allowed, 
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LAHORE HIGH COURT 
First Civil Appeal No. 1719 of 1933 
June 21, 1934 
ÅDDISON AND SALE, Jd. 
Hafiz ALLAH BAKHSH—PLaintive 
—~A PPELLANT 
VETSUS 
DOST MUHAMMAD—DkrrenpDant — 
a ia N3) Use of f 
of 1839), s. —-U se of stamp for 
Pr a of LA Pah anaa Kh not A 


tual cancellation—Promissory| note — Execution ad- 
mitted—~Executant must show that it wis without con- 


sideration. ; 

The mere fact thatit was possible to use a stamp 
a second time, in spite of the one line that was drawn 
across it, shows that stamp was not cancelled in the 
effectual manner required by sub-s (3), s. 12, Stamp 
Act. Mela Ramv. Brij Lal (1), relied on, 

Where the executant is a literate man who admits 
that he executed the promissory notes, which recite 
that consideration passed, the onus lies heavily on 
him to show that the promissory notes were without 
consideration, 

F. C. A. from the decree of the Sub-Judge, 
First Cless, Jhang, dated July 24, 1933. 

Mr. Barkat Ali, for the Appellant. 

Messrs. S. C. Manchanda and S. R. 
Sawhney, for the Respondent. 

Sale, J.—Hajiz Allah Bakhsh sued Dost 
Muhammad to recover Rs. 5,795 on the 
basis of two promissory notes, one 
for Rs. 3,800 executed on April 25, 1928 
(Ex. P-1) and the second for Rs, 1,200 
executed on September 15, 1929 (Ex. P-2), 
Dost Muhammad admitted execution of 
both promissory notes, but pleaded that 
they were inadmissible in evidence and 
were without consideration. 

The trial Court upheld the defendant's 
plea thet the promissory note for Rs. 3,800 
(Ex- P-1) is inadmissible in evidence. Ag 
regards the second promissory note, Ex. P-2 
dated September 15, 1929, the trial Court 
rejected both the defendant's pleas holding 
that this promissory note is admissible 
in evidenca and duly executed for con- 
sideration; and grented the plaintiff a de- 
eree for Rs. 1,200 principal with interest 
at As. 8 per cent. per mensem. From 
this decision two cross-appeals have been 
instituted, one by Allah Bakhsh, the plain- 
tiff, against the decision of the trial Court 
holding the promissory note, Jik. P-1, in- 
admissible in evidence; and the other by 
Dost Muhammad, defendant, against the 
decision of the lower Court that the pro 
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missory note, Ex. P-2 ‘was executed for 
consideration. 

The first point for decision relates 
to the finding of the trial Court that the 
promissory note, Ex. P-1, “is inadmissible 
in evidence. This promissory note bears 
four one-anna adhesive stamps, which have 
been marked as A,B, © and D. The 
lower Court has rejected this . promissory 
note for two reasons: one because it held 
that the one-anna stamp marked B was 
affixed subsequently to the execution of the 
document; and secondly, because it held 
that the stamp marked B has not been 
effectually cancelled as required by Sub- 
s. (3),s. 12, Stamp Act. 

It was argued before usthat the de- 
fendant’s objection that the stamps on the 
promissory note, Ex. P-1, were affixed sub- 
sequently to execution of the promissory 
note was an afterthought since it had not 
been taken in the pleadings. It is true that 
his jawab-i-dawa dated June 17, 1931, 
(printed on pp. 4 and 5 of the paper 
book) is silent about the alleged subse- 
quent affixation of the stamps. This ob- 
jection was only specifically mentiioned at 
a later date on December 17, 1931 (p. 9 
of the paper book) when the defendant, 
Dost Muhammad, stated in evidence as 
D. W. No. 1 that the promissory note in 
question bore no stampson the day it 
was executed. Nevertheless a preliminary 
plea had been taken on the first possible 
opportunity (p. 3 ofthe paper book) that 
the promissory notes were inadmissible in 
evidence: (a) because the stamps had not 
been canceiled and (b) because the p:o- 
missory notes were not properly stamped. 
Ib is erguable that this latter plea was 
iniended to refer to the obviously ground- 
less objection which has been very pro- 
perly rejected by the Subordinate Judge 
and abandoned in appeal to the effect that 
the promissory note should have been 
written on impressed stamp’ paper and that 
adhesive stamps are not permissible. We 
agree, however, withthe lower Court that: 
while there is nothing to show that the 
stamps marked A,C and D were affixed 
aftcr execution, there is intrinsic evi- 
dence which indicates that the one stamp, 
maked B, was subsequently affixed. Inspec- 
tion of the document shows that stamps 
A, O and D have been clearly and effectu- 
ally cancelled after affixation since they 
each ber upon them some portion of the 
words “bais tahrir ankeh;” and in the 
case of at least one of the stamps the writ- 


ing extends over the stamps on to the white 
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paper. The stamp, marked B, however, 
has been -.-cancelled merely by a long 
straight line, written apparently in ink 
fainter than the ink by which the one 
an 


ofthe stamp. The “inner edges of stamp 
A and stamp B, appear to overlap slightly; 
and had the -line on stamp B been drawn 
after the stamp had been affixed, we should 
have expected to find a portion of the line 
continuing on tothe edge of stamp B. 
There is, however, no indication of any ex- _ 
tension ofthis line on to stamp A. This 
reason togéther with the fact, pointed 
out by the lower Court, that the method 
of cancelling stamp B is very different 
from that employed in the case of stamps A, 
C -and D leads us to agree with the lower 
Court’s finding ‘that “ocular observation 
leaves noroom for doubt that stamp B 
was affixed at some subsequent period.” 
The mere fact that it was possible to 
use stamp B a second time, inspite of 
the one line that was drawn across it, 


-shows that stamp B was not cancelled 


in the effectual manner required by sub-s. 
(3), s. 12, Stamp Act. Tt has been 
rightly pointed out by the learned Sub- 
ordinate Judge in his judgment that the 
question, whether or not a stamp is effec- 
tually cancelled within the ‘meaning of 
s. 12, Stamp Act, is purely one of fact to 
be decided by an examination of the 
stamp itself. The rulings mentioned in 
the lower Court’s judgment and cited be- 
fore usin appeal indicate considerable 
divergence of views as to what does or does 
not constitute effective cancellation. This 
variation ispernaps inevitable if we bear 
in mind thatthe question is purely one 
of fact to be decided by the particular 
circumstences of each case. In general, 
however, we approve the test laid down in 
Mela Ram v. Brji Lal (1), where it was 
held thaten effeciive method of cancel- 
lation is the drawing of disgonal lines. 
right ecross the stamp with ends extend- 
ing onto the paper of the dotument. 
After a careful examination of\stamp B 
of this promissory note we agřse with 
the lower Court in its finding of fads that 
in this particular case the stemp has not 
been effectually cancelled. ™ 

For these reasons we confirm the deci- 
sion ofthe lower Court that the promis- 
sory note, Ex. P-l, is inadmissible in 
evidence. 


(1) 148P R 1919; 54 Ind. Cas, 976; A I R1920 Lah, 
37410 P W 1919; 122 P L R 1919, 
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As regards the promissory note for 
Rs. 1,200 (Ex. P-2) no argument has been 
addressed to us by Counsel for Dost Mu- 
hammad to chellenge the finding of the 
lower Court, thet this promissory note 1s 
admissible in evidence. We sgree with 
the decision of the Subordinate Judge 
that this promissory note is admissible. It 
remains to consider the finding of the lower 
Court that this promissory note was execut- 
ed for consideration. 

The case for the defendant was that 
after instituting a certain suit, he arranged 
thet the plaintif, Allah Bakhsh would ap- 
pear asa witness for him in that suit, the 
condition of his appearance being his 
execution of the promissory notes- now 
under consideration. The idea was that 
these documents should operate to bind 
Dost Muhammad to transferring certain 
land at a price; to Allah Bakhsh and 
also act as a safeguard against Dost 
Muhammad compromising tthe suit then 
pending without the consent of Allah 
Bakhsh. Needless to say there is no hint of 
this arrangement in the promissory notes 
themselves. The defendant, Dost Muham- 
mad, is 2 literate man who admits that he 
executed these promissory notes, which 
recite that consideration passed. In the 
circumstancesthe onus lay heavily on Dost 
Muhammad to show that the promis- 
sory notes were without consideration, 
The evidence produced in discharge of 
this onus was entirely oral. The evi- 
dence of these witnesses has heen dis- 
cussed of length in the judgment of 
the learned Subordinate Judge who has 
given good reasons for holding it to be 
unreliable and insufficient to discharge 
te onus of proving that the documents are 
without consideration. Itis unnecessary to 
repeat here the reascns—with which we 
agsree—given by the triel Court for reject- 
ing this evidence. But we must draw atten- 
tion to the obviously unsatisfactory attitude 
of Dost Muhammad during the course of 
the trial in regard to the promissory note, 


Bx P-2, It was at the close of the evidence. 


that Dost Muhammed stated in an applica- 
tion that the date (muwarkha September 
15; 1929) on the promissory note for Rs. 1,200 
(Ex. P-2) was not in his handwriting and 
he asked that the promissory note should 
be sent to an expert for examination of the 
handwriting. When examined on this ap- 
plication Dost Mohammad first stated on 
solemn affirmation that the words ‘‘muwar- 
kha September 15, 1929,are not in my hand.” 
Haying committed himself to this statement, 
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he once resiled and said that “the word 
‘muwarkha’ is in my hand—The whole of the 
promissory note is in my hand.” Immediate- 
ly afterwards another application was put in 
by Dost Mohammad in which he expressed, 
his inability to say whether the word “mu- 
warkha”’ was or was not in his handwriting 
but he confirmed his previous request that 
the document -should be sent to en expert 
for examination. The promissory note was 
accordingly sent to Mr. Charles E. Hardless 
whose report is printed on p. 29 of the paper 
book and who wes examined on oath on 
p. 29. As a result of this examination it 
was proved to the satisfaction of the Court 
thatthe whole of the promissory note 
Ix. P-2, including the words ‘“‘muwarkha” 
September 15, 1929” are in the handwriting 
of Dost Mohammad. 

This finding of the expert was not rebut- 
ted before the lower Court and has not been 
challenged in appeal. A defendant, like 
Dost Mohammad, who is thus proved to have 
mede in regard to the main document on 
which the suit is based a contradictory and 
an unreliable statement ardin one particular 
at least a false assertion, cannot expect 
much consideration to be given to his oral 
defence that a promissory note, which he has 
admittedly executed, is wilhout considera- 
tion. We confirm the finding of the lower 
Court that. the promissory note, Hx. P-2, 
was executed for consideration. 

The last decision of the lower Court which 
was contested in the grounds of appeal but 
has not been seriously pressed in arguments 
relates tothe grant of interest on the pro- 
missory note. The promissory note is silent 
as to interest, but the lower Court has al- 
lowed interest by virtue of s. 80, Negotiable 
Instruments Act, which provides for interest 
at the rate of six percent. per annum in all 
eases in which the rate of interest has not 
been settled by express agreement. There 
is no doubt that the lower Court was justifi- 
edin these circumstances in ellowing inter- 
est at 8 annas percent per mensem. lor 
these ressons we confirm the decree of the 
lower Court and dismiss both appeals with 
costs. 


D. Appeals dismissed. 
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LAHORE HIGH COURT 
_ Second Civil Appeal No. 1288 of 1932 
July 23, 1935 
- ADDISON, Ac. C. J. AND DIN 
MOHAMMAD, J. 
Musammat HARNAM KAUR AND ANOTHER 
—DErEeNDANTS—APPELLANTS 
VETSUS 
JAGAT SINGH AND OTBERS—PLAINTIFFS 
AND ANOTHER—DErENDANT—RESPONDENTS. 
Custom (Punjab)—Gift—Hindu Jats of Ludhiana 
District—Father’s gift to daughter—Whether can 
be challengea by collaterals beyond fourth degree— 
Ancestral property—~Historical note of village— 
Village founded—Famine-stricken people leaving 
village—Proprictors returning subsequently—Held, 


land not established to be ancestral. 
Among Hindu Jats of Ludhiana District, a 


father’s gift of any part. of his perty to his 


daughters cannot be challenged by collaterals beyond 


the fourth degree. 
According to the historical note at the bottom of 


the pedigree table of a village, the village was 
founded three hundred years before the first settle- 
ment, by Phirna in. the time of the Moghals when 
the Rajputs of Raikot ruled over that territory. 
Phirna came to graze cattle in these parts and 
settled there. His two sons, Sawla and Rukkan, 
divided the land into two villages, Maharaja Ranjit 
Singh granted a jagir of the land to Bhai Kaithal- 
wala, but many people were famine-stricken and 
left the village. The few, who remained, cultivated 
what they could. This was before Bhai Kaithal- 
wala got the jagir, In his time many cf the 
proprietors returned and divided the land into fif- 
tesn kals irrespective of ancestral shares, five patties 
being formed, one of them being patti Bhola: 

Held, that it could not be legitimately inferred 
on this historical note that if was the original 
proprietors who returned and not their descendants 
ond that it was not established that the land was 
ancestral, Sadda Singh v. Lehna Singh (1), referred 


to. 


8. ©. A. from the decree of the District 
Judge, Ludhiana, dated July 5, 1932. 

Mr. Jhanda Singh, for the Appellants. 

Addison, J-—The plaintiffs sued for a 
declaration thatthe gift by defendant No. 
1, Naraina, to his daughters, defendants 
Nos. 2 and 3, was null and void as against 
them end should not effect their reversion- 
ary rights after the donor’s death. The trial 
Court held the land not to be ancestral and 
dismissed the suit. On appeal the District 
Judge heldthe lend to be ancestral and 
found that the plaintiffs, who were reversioners 
within five degrees, could contest the aliena- 
tion. He accordingly accepted the appeal 
and decreed the suit. He however granted 
the defendants a certificate under s. 41 (3), 
Punjab Courts Act, to the effect that a ques- 
tion of custom was involved as to whether a 
gift of encesiral property by 2 sonless 
proprietor to his married daughters in the 
presence of collaterals of the 5th degree 
was valid or not; and the defendants on 
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this certificate have preferred this second 
appeal, 

Ib was first argued that the finding that 
ihe land was ancestral was not supported 
by evidence and that the conclusion was 
merely 2 conjecture of the District Judge 
and not a proper inference from the facts 
established. The District Judge has relied 
upon the historical note at the bottom of 
the pedigree table of the village. Accord- 
ing to it, the village was founded three 
hundred years before the first settlement 
by Phima inthe time of the Moghels when 
the Rajputs of Raikot ruled over that ter- 
ritory. Phirna came to graze cattle in these 
parts and settled there. His iwo sons, 
Sawla and Rukkan, divided the land into 
two villages. Maharaja Ranjit Singh grant- 
eda jagirof the land to Bhai Kaithalwala 
but many p2op!e were famine-s:ricken and 
left the village. The few, who remained, 
cultivated what they could. This was be- 
fore Bh3i Kaithalwale got the jagir. In his 
time many ofthe proprietors returned and 
divided the land into fifteen hals irrespec- 
tive of encesiral shares, five paties being 
formed, one of them being patti Bhola. On 
this the District Judge held thet it was 
established thet ths original proprietors re- 
turned and on the authority of Sadda Singh 
v. Lehna Sing? (1) found thet the lend did 
not lose iis encestral character when the 
original proprietors returned and re-ozcupi- 
edit. On this historical note, however, it 
cannot be legitimetely inferred that it wzs 
the original p:oprictors wno returned, and 
not their descendants. The finding of the 
District Judge on this question, therefore, 
is not, in our opinion, based on evidence 
but on conjecture, and we kold that it has 
not been established that the land is ances- 
tral. We might add thatthe land at the 
first settlement was held by Arjan, who was 
three degrees removed from the common 
encestor of the parties. This is sufficient 
to dispose of the appeal, but we shall also 
proceed to dispose of the question of custom. 

According to question No. 87 of Mr. Dun- 
neits Customary Law prepared in 1911, 
all Hindu Jats said ihat to enable a father 
to make a giftof any part of his property 
to his daughters, he must obtain the consent 
of the heirs, but only collaterals related 
through the great grandfather could object 
to such a gift. In the present case, the 
plaintiffs are related through the great great 
grandfather, that is, in the 5th degree in- 
stead of the 4th degree. They, are not, 


(1) AIR (1930) Lah. 633; 121 Ind. Oas. 733; Ind, 
Rul. (1930) Lah. 269. 
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therefore, entitled, according to this reply, 
to object to the gift. 

A similar reply was given in Mr. Gordon 
Walkers Customary Law of the District 
published in 1885. The question number 
is the same, namely, 87. Itis there stated 
that as to immovable property (or rather 
land), most tribes say that to enable the 
proprietor to make a gift of any part of it 
to the relations mentioned in the question, 
he must obtain the consent of the heirs— 
the lineal male descendants, or, in default 
of them the collaterals related through the 
great-grandfather. ” 

The two Customary Laws of the District, 
therefore, are against the plaintiffs. But 
the District Judge has relied upon a riwaj- 
i-am prepared for Pargana Ghungrana in 
Mr. Gordon Walker's settlement opera- 
tions. This village is in that pargana. 
A pargana wasin those days a sub-division 
of a tahsil. According to the reply to ques- 
tion No. 87 in it, the consent of all collaterals 
was said to be necessary in the case of such 
a gift. There is no other evidence of im- 
portance except that there is a judicial de- 
Cision against the plaintiffs, but it was not 
in this locality though the land was situated 
in the same district. The District Judge 
has been impressed by the fact that mar- 
ried daughters have no right of succession, 
and he argues from this that collaterals 
being heirs, however distant, should logical- 
ly have the right to contest a gift to mar- 
ried daughters. Custom is, however, not 
logical, and as the two Customary Laws of 
the district are against the plaintiffs and 
there is no instance in favour of the plain- 
tiffs we must, hold that the plaintiffs have 
failed to establish that they have the sight 
to challenge the gift as they are only re- 
lated in the fifth and not the fourth degree. 

For both the reasons given, we accept the 


appeal and dismiss the suit with costs 
throughout. 
N. Appeal allowed. 
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LAHORE HIGH COURT. 
Civil Reference No. 25 of 1934. 

October 11, 1934 
; Jat LAL AND Skemp, JJ. 
SONA RAM NIHAL CHAND—Asszgssunrs— 

PETITIONERS 
VETSUS 
COMMISSIONER or INCOME-TAX— 

h Opposite PARTY. 
Ineome-tox—Profits—Branch outside British India 


~—ftemittance of amount to British India—~Income- 
tax officer, whether can assume that it 
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profits fn such branch, even though amount is less than 
remittance from British India to sush branch— 
Income Tax Act (XI of 1922), s. 66 (3) (2)—Heference 
— High Court, whether {can require Commissioner to 
submit other questions or formulate other questions 
and to answer them—~Rr. il and 12 by Lahore High 
Court-~Assessee having’ notice of reference—No ap- 
plication under r. 12——-Action under r. 12, if can be 
taken at end of arguments on oral request—Assessee 
objecting to reference proposed — Commissioner not 
modifying reference—Notice to assessee. 

It is open to the Income-tax Officer to assume that 
the amount remitted to British India from the branch 
of the business outside British India represented 
profits made insuch branch inspite of the fact that 
the total amount of such remittances is less than 
what has been sent from British India to such branch. 
P. L. 8. K. R. Firm v. Commissioner of Income-Taz, 
Madras (1), relied on. 

Tt is not open to the High Court on a reference by 
the Commissioner either to require him to submit 
other questions for decision by tne High Court or to 
formulats other questions and to answer them. 
Radha Kishen & Sons v. Commissioner of Income 
Tax (2), followed. 

Where the assessee had ample notice that a refer- 
encs had been made to the High Oourt by the Com- 
missioner in the form criginally proposed by him 
and he has made no application in writing to the 
High Court to decide the question under r.12, it is 
not open tuthe High Court on an oral application 
made at the end of the argument to direct the Com- 
missioner to make a modified statement of the case, 

It isthe duty of the Commissioner on receipt of 
objections by the asseysee to notify to the latter that 
he was not prepared to accede to his prayer to modify 
the proposed reference to the High Court. 

©. Ref. from the decision of the Commis- 
sioner of Income-tex, Punjab, North-West 
Frontier and Delhi, Lahsre, dated June 29, 
1934. 

Mr. Kirpa Ram Bajaj, for the Petitioners. 

Mr. Jagan Nath Aggarwal, for the Op- 
posite Pary. | 

Jai Lal, J.—This is a 
s.65 (2), Income Tax Act made by the 
Commissioner of Income-tax, Punjab, 


N.-W. F. and Delhi Provinces. The follow- 


reference under 


ing question has been referred for our 
opinion: 

“Whether there was any material upon which 
the Incume-tax Officer could find that Rs. 20,000 


comprising income, profits or gains arising at the as- 
sessee’s Kabul branch (without British India) in the 
account period or within three years thereof, was 
remitted tothe assessee at Peshawar in British 
India, during the account period of 1932-33, and 


_taxable under s, 4 (2) of the Act?” 


Act the commencement of the hearing 
Counsel for the assessee contended that the 
Commissioner should have referred to this 
Gourt other questions which the assessee 
wanted him to refer, and, secondly, that 
the question on which reference has been 
made has not been properly framed. He 
in fact contended that the question should 
not be decided by us. The facts ere these: 
the assessee carries on business in Pesha- 
war and since 1929 he is also- carrying 
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on. business in Kabul. Kabul “being 
cutside British India and any profits 
made from business oulside British India 
become assessable when they are brought 
in British-India. During the year 1933-34 
the assessee was assessed at Rs. 20,0205 
assumed profits of his business in Kabul 
which he brought in British-India during 
the three years ending with 1933-1931. 
The assessee objected to this mainly on the 
ground that there was no evidence that 
the amount brought by him in British- 
India represented profits from business 
made in Kabul. In the return of his 
income, which he filed in pursuance of 
a notice given by the Income-tax Officer, 


he made no mention of the business in. 


Kabul or the accounts thereof. He was 
then asked to produce his books fcr the 
inspection of the :Income-tax Authorities 
under s. 22 (4), Income Tax Act. He did 
` not produce the books relating to the 
Kabul business. Time was given to him 
to produce these books still he failed or 
refused to produce them. There is no 
question that the books relating to the 
business at Peshawar were produced and 
assessment was made on the profits of 
the Peshawar shop according to those books. 

The dispute before us is about the 
profits alleged to have been ground in 
British India from Kabul. The Commis- 
sioner is of opinion that inspite of the 
fact that the receipts of money -and 
goods from Kabul at Peshawar were less 
than the remittances of money and goods 
from Peshawar to Kabul, as the assesses 


failed to produce his books the Income- 
iax Officer was entitled to assume that 
he had been making profits in the 


business there and also thet the amounts 
sent by him from Kabul to Peshawar 
represented profits and not necessarily 


capital alone. On these facis the ques- 
tion that we are expected to decide is 
whether there was eny material upon 


which the Income-tax Officer could find 
that Rs. 20,000 comprising income 
profits or gains arising atthe assessee’s 
Kabul Branch was remitted to the eassessee 
at Peshawar during the account period. 
Tt would be observed that it is not 
the case of the Commissioner that as a 
result of the calculations made of the re- 
mitiance from and to Kabul itis proved 
that the assessee made a profit in 
the Kebul business. The assessing autho- 
rity has made an ı assumption of this 
fromthe fact that the assessee has been 
carrying on business since 1929, and in- 
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spite of several opportunities having been 
given to him, has failed to produce his 
his account bcoks. He has also inferred that 
assuming that the business in Kabul has 
been run on profit, the amount remitted to 
Peshawar represented profit also and 
that if was not wholly capital. 
In P.L.S. K. R. Firm v. Commissioner 
of Income Tax, Madras (1), it was held 
that under certain circumstances it is 
open to the Income-tax Officer to assume 
that the amount remitted to British India, 
from the branch of the business outside 
British India represented profits made in 
such branch inspite of the fact that the 
total amount of such remittances is less 
than what has been sent from British 
India to such branch: 

So far as the total of remittances from 
Peshawar to Kabul and from Kabul to 
Peshawar are concerned, they have been 
taken by the Income-tax Officer from 
the books of the assessee kept in Peshawar. 
There is, therefore, evidence on which the: 
presumption made by the Income-tax 
Officer has been based and he was entitl- 
ed to make this assumption under the 
circumstances of the case and on the 
authority of the case cited above. Now, 
with regard to the other questions which 
Counsel for the assessee has asked to 
decide and which are not referred by the 
Commissioner, it was held by a Division 
Bench of this Gourt in Radha Kishen and 
Sons v. Commissioner of Income Tazx,(2), that 
it is not open to this Court on a refer- 
ence by the Commissioner either to re- 
quire him to submit other questions for de- 
cision by this Court or to formulate other 


questions and to answer them. my 
opinion two ought to follow this 
authority which, it may be remarked, 


is supported by sub-s. (3), s. 66, Income 
Tax Act. This section affords a remedy 
io an assessee whose application to refer 
the case, which includes a part of the 
case, to this Court, is refused. 1 may 
incidentally remark that most of the 
questions framed by the assessee, which 
he asks us to decide on this reference, are 
really covered by the main question which 
has been submitted to us by the Com- 
missioner. There is, however, che question 
which does not appear to be covered. by 
this main question; it is question No. 4, 
whether a notice under s.22 (4) was not 


necessary for the production of Kabul 
accounts, when Income-tax Authorities 
(1) 51 T C55. 
(23 IT O 73, 
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did not rely onthe return of the income 
filed by the assessee. This question, in 
my opinion, is not directly connected with 
and does not arise out of the ques’ion 
referred to us and it is notcpen tous to 
decide it in these proceedings. 

A question was raisel by the Counsel 
before us that. the Commissioner of 
Income-tax did not comply with the pro- 
visions of rr. 1land 12 framed by 
this Court. These rules provide that 
before making a reference to this Court 
the Commissioner shall frame a statement 
of the case and shall send a copy of the 
same to the assessee, and ifthe assessee 
raises any objection and there is a differ- 
ence of opinion between the Commissioner 
and the assessee, then either party can 


move this Court, after giving notice to the. 


other party, to decide the matter in differ- 


ence. Itis doubtful whether these iules 
really relate to a difference asto ihe 
legal questions which arise or do not 
arise in the case. In any case the 


assessee had ample notice that a refer- 
ence had been made tothis Court by the 
Commissioner in the form originally pro- 
posed by him and he has made no ap- 
plication in writing to us to decide the 
Question under xv. 12. About the end 
of his arguments the learned Counsel did 
aak us to take action under r. 12, but i} 
is not open to us on an oral application 
made at this stage, and at leastit would 
be undesirables in this case, to direct the 


Commissioner io make a modified state- 
ment of the case to this Court. Still it 
appears that it was the duty of the 


Commissioner on receipt. of objections by 
the assessee to notify to the latter ihat 
he was not prepared to accede to his 
prayer to modify the proposed reference 
to this Court. The assessee then could 
have moved this Court long before the refer- 
ence came up for hearing. 

In my opinion, therefore, the answer 
to the question submitted by the Commis- 
sioner to this Coart should be in the 
affirmative, and I would decline to answer 
any other questions that the assessee 
asks us toanswer. But in view of the 
fact that the Commissioner did not com- 
ply with the strict provisions of the rules 
framed by this Court. I would leave the 
parties to bear their own costs of this 
reference. 

Skemp, J.—I agree. 


DR, Quesiion answered. 
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ALLAHABAD HIGH COURT 
Civil Revision No. 184 of 1934 
November 29, 1935 
COLLISTER AND BAJPAI, JJ. 
RANGNATH MISRA—APPLICANT 
VETSUS 


MURARI LAL MISRA—Opposirs Party. 

Guardians and Wards Act (VIII of 1890), ss. 31, 41 
—Detailed inquiry into accounts, whether contem- 
plated—Civil Procedure Code (Act V of 1908), ss. 11, 
47, 48, 115—Res judicata—Case under Guardians and 
Wards Act—District Judge holding he could ex- 
amine accounts in detatl—HEnquiry ordered—Order 
asking guardian to pay certain sum—~Judgment 
later on-—Revision—Copy of judgment and final 
order attached—Held, former order no bar to re-agi- 
tate point of jurisdiction and revision should be 
deemed against final order-—Hevision. 

The Guardians and Wards Act does not contem- 
plate a detailed enquiry into the matter of accounts 
-but only a summary investigatiun. 

[Case-law discussed. ] 

In a case under the Guardians and Wards Act 
it was held by the District Judge that he had juris- 
diction to go into accounts submitted by the guar- 
dian, in a detailed manner. JDisbelieving the 
accounts the Court ordered a detailed enquiry and 
a final order directing the guardian to pay a de- 
finite sum was passed. Accordingly the Court passed 
a judgment to the same effect on a later date. The 
guardian filed a revision ageinst the order and 
filed along with his application a copy of the judg- 
ment and the copy of the formal order as well. 
It was contended on behalf of the minor that the 
previous decision of the District Judge holding 
that he had jurisdiction to go through accounts 
prevented the guardian frum re-agitating the point 
on principle of res judicata and also that the 
revision was against the interlocutory order asking 
the guardian to pay a definite sum, and hence should 
not be interfered with: 

Held, that the former order on question of juris- 
diction was an interlocutory order and could neither 
be appealed against under s. 47, Civil, Procedure 
Code, nor could a revision be filed under s. 48, Civil 
Procedure Code read with s. 115, Civil Procedure 
Ovde. The matter had not been finally decided by 
the Court and the guardian was not prevented 
from raising the point when a final order 
ee the payment of a definite sum has been 
passed ; 

Held also that under the circumstances the appli« 
cation in revision could be deemed to be against 
the final order end, therefore, the revision was come 
petent. 

C. R. against the decree of the District 
Judge, Agra, dated November 25, 1933, 

Mr. B. Malik, for the Applicant. 

Mr. Ram Nama Prasad, for the Opposite 
Party. 


Judgment.—An importent question of law 
is raised in this revision, but before we dis- 
cuss the same it might be of some advant- 
age if the facts are stated in some detail. 
On June 30, 1923, Misra Rangnath, the ap- 
plicant before us, applied to be appointed 
a guardian of Misra Murari Lal, the oppo- 
site party, The certificate was granted on 
August 1, 1923. The minor was a resident 
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of Muttra, and he had some property of his 
own and further he was a trustee of an 
endowment along with certain other persons 
but in the application for guardianship only 
the private property of the minor was dis- 
closed and no mention was made of the 
property of which the minor happened to 
bea trustee. On August 7, 1930, the minor 
attained majority end on February 7, 1931, 
he applied that the guardien be directed 
to render accounts. Mr. Allen, the then 
Disirict Judge, was of the opinion that 
either the guardian should file en account 
or the minor may file a suit. This opinion 
was expressed on April 14, 1931, and on 
May 16,1931 the guardian filed accounts 
for the period 1927 to 1980; accounts 
of previous year having already been filed. 
On August 15, 1931, Murari Lal filed objec- 
tions to the accounts and he alleged that 
a large sum was due to him and that ihe 
guardian had not disclosed the income that 
accrued from the endowed property. The 
reply of the guardian was that accounts 
could not be gone into in the miscellaneous 
proceedings and that es a matter of fact 
a small sum was due tothe guardian. Mr. 
Muskram, the District Judge, appointed 
Babu Mukat Behari as auditor under s. 34-A, 
Guardians end Wards Act, to audit the 
accounts. 

The auditor submitted his report on De- 
cember 17, 1931, stating that no definite 
conclusions were possible because the ac- 
counts were not reliable, and expressed an 
opinion thet as Murari Lal contemplated a 
suit no further enquiry was desirable. On 
February 26, 1932 Mr. Smith, the District 
Judge, held that he had jurisdiction to go 
into the matter of accounts and that the 
auditor be asked if he was prepared to give 
a definite report. On October 12, 1932, 
the auditor submitted a second report 
which took the shape of notes criticising 
the accounts, but even in this report it was 
not shown as to what sum was due from the 
guardian in the result. Several objections 
were taken to this report by the guardian 
and all cf them were sent down to the 
auditor by the learned District Judge. | On 
September 23, 1933, the auditor submitted 
a third report and the District Judge trans- 
ferred the case on November 21, 1933, to 
the Additional Subordinate Judge who 
took up the case on November 25, 1933, and 
he held that the guardian should not be 
given any further time for objections and 
that his previous objections had already 
peen dealt with in the auditor's report. He 


therefore directed the office to make a cal- - 
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culation on the basis of the report of the 
auditor and ordered that the guardian 
should pay what wes found to be due by 
the office. The office made a calculation 
andon February 13, 1934, the Additional 
Subordinate Judge passed a formal order 
on the basis of the office report to the 
effect that a sum of Rs. 1,757-1-10 should 
be paid by the guardian to Murari Lal. 

The guardian has filed the present ap- 
plication in revision ageinst the said order 
and contends firstly that the entire pro- 
ceedings in the Court below are without 
jurisdiction, in the sense that the Act does 
not contemplate a detailed enquiry into the 
matter of accounts but only a summary in- 
vestigation and secondly that in any event 
they are wholly irregular inasmuch as the 
Court has relied entirely on the auditor's 
report and hes not adjudicated upon the 
objections of the guardian judicially’ and 
that proper opportunities were not given 
to the gueridian to object to the auditor's 
repori. The first question Is a question of 
some importence and we propose to discuss 
it at some length. While it is contended on 
behalf of the guardian that on en application 
of the: present kind tiled by the minor who 
has attained majority, which must be deem- 
ed to be an application under s. 41 (3) of 
the Act, the only direction which the 
District Judge can give is to order thé 
guardian to deliver any property in his 
possession or control belonging to the ward’ 
or any accounts in his possession or control 
relating toeny past or present property of 
the ward and thatin this connection the 
property or accounts which can be delivered 
are those which are admitted by the guar- ~ 
dian. The contention of the opposite party. 
is that on the accounts furnished by the 
guardian the Court ought to institute a 
detailed enquiry and give proper directions 
tothe guardian on the basis of such an 
enquiry. 

Authorities on this point are by no means 
agreed. On the one hand it is said that 
proceedings under the Guardians and 
Wards Act are more or less summary and 
do not contemplate a detailed enquiry. 
It is further said that if the District Judge 
were to embark upon an elaborate enquiry 
onan application under s. 41 (3) and come 
to the conclusion that a certain sum is 
due from the guardian tothe minor, all that 
he can do isto direct the guardian to pay 
the said sum tothe ward, but ifthe guar- 
dian refuses to doso, the order cannot be 
executed except that certain disciplinary 
action can be taken under s, 45 (c) and the 


5 
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guardian can be fined in a sum not exceed- 
ing Rs. 100 and in case of recusancy in an- 
other sum, the aggregate not exceeding Rs. 
500 and he can be detained in the civil jail 
until the order is obeyed. 

The lability of the guardian might be 
fixed under the enquiry in a very large sum 
and all thet the Judge can do is to fine ihe 
guardian in asum not exceeding Rs. 500 
(it is doubtful if this can be awarded «es 
compensation tothe minor) end to detain 
the guardian inthe civil jail and this will 
be but poor consolation to the minor. The 
order of payment is not appealahle under s. 
47 except by straining the language of s. 43 
and saying that such en order regulates 
the conduct ofa guardian. The order will 
not ordinarily be open to revision under s. 
115, Civil Procedure Code, and under s. 48 
of the Act it will be final and not be liable 
to be contested by suit or otherwise. Tf a 
suit is brought by the minor after attaining 
mejority egainst the guardian for rendition 
of accounts end for payment of the money 
found due, the order of the District Judge 
on such rendition in the summary enquiry 
under s. 41 (3) might or might not be held 
to be res judicata. If it is held to be res 
judicata, ik would work very harshly, be- 


cause efter ell it is a decision 
under en Act where the proceedings 
are more or less summary and 


the order could not be tested by way of 
appeal, and if it is not held to be ves 
judicata the elaborate enquiry conducted 
by the District Judge would be wasted. 
These are the difficulties which surround 
the view that is contended on behalf of the 
opposite party in the present case. 

On the other hand it is contended on, be- 
half of the minor that if all that the District 
Judge candoisto direct the guardian to 
deliver such property belonging to the 
ward or such accounts relating to any past 
or present property of the ward as are ad- 
mitted by the guardian to be in his posses- 
sion, the necessity of directing the guardian 
to file accounts is reduced to a farce and 
the guardian mighi very well cook ac- 
counts and the Court is powerless in the 
matter. Itis also said that although the 
present application by the minor was under 
8. 41 (3), after the attainment of majority, 
s. 34 (c) and (d), which come into play 
when the minor is stilla minor, should also 
be considered, and it is contended that in 
the interest of consistency there should be 
no difference in interpreting the iwọ pro- 
visions. tie said that the accounts ex- 
hibited by the guardian under s, 34 (c) in 
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the Court ought to be true and genuine ac- 
counts and the balance due from the 
guardian, which has got to be paid by him 
on those accounts under s. 34 (d), should be 
the balance discovered not on the besis of 
the arbitrary eccounts submitted by ike 
guardien, but which will be found due 
after scrutiny. In this connecticn reliance 
is placed on s.34-A which was added by the 
Amending Act XVII of 1929, end the ergu- 
ment is that if the Court has the power to 
appoint en auditor, it is obvious that a 
thorough checking ofthe accounts was con- 
templated. Another contention 1s that 
under s. 41 (4) when the guardian has 
delivered the property or accounts which 
are admitted by him to be in his posses- 
sion, the Court willdeclare him to be dis- 
charged from his liabilities ‘and the minor 
will have then no remedy by way ofa suit, 
which could hardly be the intention of the 
Legislature. | ; 

We have given anxious consideration to 
the difficulties that have been pointed out 
to us in connection with the two contending 
views and we have come to the conclusion 
that the better view and the view attended 
with least difficulty is the cene which is èd- 
vanced by the guardian. Accounts are ex- 
hibited under s. 34 when the minor is still 
a minor and the powers of the guardian 
have not ceased. There is no real difficulty 
if all that the Court did were to look into 
the accounts ina summary manner and see 
ihat the guardian has not incurred any ex- 
penditure which wes positively prohibited 
by the Courtand has generally acted ac- 
cording to the directions given by the Judge. 
The auditors appointed under s. 34-A will 
be of some assistance to the Court in order 
to check the accounts in the above light. If 
the nccounts are unsatisfactory or if the guar- 
dian disobeys any direction given under 
s. 34(d), the Court hes ample powers un- 
der ss. 35 and 36 to sanction a suit by 
a proper person and relief can be given to 
the minor, and under s. 37 the general 
liability of the guardian as trustee is pre- 
served. The guardian can also be remov- 
ed by the Court. After the cessation of 
minority the ward who has attained majority 
has of course the right to bring a suit 
against the guardian for rendition of ac- 
counts and the mere fact that the guardian 
has delivered such property end accounts of 
the minor as are admitted by him to be in 
his possession will not absolve him from 
liability vnless he has obtained a discharge, 
and the proper thing for a Court, when 
the guardian applies fora discharge, is tg 
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issue a notice to the minor. If the minor has 
no objection, the discharge may be given 
and then there is no hardship if the minor 
is precluded froin instituting a suit later on. 
He is of full age, able to look after his 
affairs and he alone isto blame if he, after 
understanding the accounts and receiving 
such property es the guardian delivers, 
chooses to give en acquittance to the guat- 
dian. If however, he has any objections, 
he will naturally, in pursuance of the 
notice issued by the Judge, make an at- 
tempt tosubstantiate his objections, and 
the Court againin a summary manner 
may look into the objections and if it is 
satisied prima facie that there is some 
force in the objections, it will refuse to 


declare the guardian discharged from 
his liabilities under cl. (4) and direct 
the minor to obtain redress by means 


of a suit. “The guardian can have no 
yeasonable grievance for after all the 
suit must be instituted within three 


years ot attaining majority and the dis- 
charge will be given on the basis of the 
decision of the regular suit, and the 
guardian cannot sey that the discharge 
has been unnecessarily delayed. It was 
also contended on behalf of the guardian 
that a discharge under cl. (4) of s. 41 is 
a discharge only for the purposes of the 
Act and does not prevent a suit by the 
minor, but in the view which we have 
taken of the matter it is not necessary 
for us to consider this argument. It is 
significant that the words used in s. 41 
(3) are “to deliver .....any accounts in his 
possession” end we doubt whether the 
Legislature would haye employed such 
language if the intention had been that 
the ex-guardian should render an account 
of his stewardship. Further, we find it 
difficult to believe that if the Legislature 
had contemplated that the District Judge 
should have power to fasten liability up to 
any amount upon the late guardian, it 
would have provided that there should 
be no appeal against such order. On the 
whole, apart from authority, we are of 
the opinion that the contention advanced 
on behalf of the guardian on the inter- 
pretation of ss. 41 (3) and 34 (ce) and (d) 
is correct. 

We now propose to ccnsider the cases 
that were cited before us at the bar. In 
Nabu Bepari v. Sheikh Mohammad (1) it 
was held by a Full Bench that an order 
for the payment of a sum found to be due 
on an investigation under s. 41 (d) was ob- 
Ql) SOWN 207, 
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jectionable and without jurisdiction. It 
was further held that el:hough the Court 
has certain summary powers under s. 34, 
Guardians and Wards Act, yet even such 
summary powers cease after the termination 
of guardianship. In Jagannath Panja v. 
Mahesh Chandra Pal (2), where s. 34 
was being interpreted, it was held that 
the only order which a Court could pass 
under s. 34 (d) wes for the payment of 
the balance on the eccounts exhibited by 
the guardian and not on the basis of 
zccounis as may be discovered after an 
elaborate investigation. In Subbaram 
Reddi v. Genesam Pattabhirama Reddi (3) 
it wes held that the property to Le deli- 
vered under s. 41 (d) is the property 
which is actually in the possession of the 
guardian and not what he should have 
with: him according to the opinion of the 
Court and so also the accounts to be deli- 
vered .are those which have been actually 
kept by him and not those which accord- 
ing to the Court are the correct accounts. 
In this view the learned Judges followed 
cartain earlier decisions of their own Court 
and the case of Hari Krishna Che:tiar v. 
Govindarajulu Naicker (4) may be pari- 
cularly mentioned, because there ako a 
Similar view was taken, but in that case 
it was further held that an order against 
a guardian regarding liability not admitted 
by him may be treated as one under s. 43 
and treated as eppealable. 

But we, with great respect, as pointed 
out before, are of the opinion that this 
will amount to some strain on the lan- 
guage, and the learned Judges of the 
Madras High Court also conceded that it 
mey not be quite the right thing to say 
that an order under s. 34 (d)is “an order 
regulating the conduct or proceedings” of 
a guardian. In Mow Lal Kalyan Das v. 
Bai Ochha (5), it was held that s. 41 (33, 
Guardians and Wards Act, provides for a 
very summay procedure which can only 
be applied withoul hardship in cases where 
there is no room for reasonable doubt as. 
to the guardian being in possession of 
certain property of the ward. The clause 
refers to the property in the actual posses-. 
sion or control of the guardian and does 
not include all property for which he may 
by the application of the law of principal. 
FB) 21 O W N 688; 36 Ind. Cas. 286; A IR 1916 
Cal..459; 25 O L J 149, 

(3) 50 M 80; 97 Ind, Cas. 578; A IR 1926 Mad, 977: 
51 M L J 249; (1926) M W N 695; 24 L W 825. 

(4) A I R 1926 Mad. 478; 98 Ind. Cas, 332; 50 M 
Ld 273; 23 L W 420; (1926) M W N 359, 

(5) 11 Bom, L R 190; 1 Jnd. Oas, 338, 
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and agent be made legally responsible. 
In Mohammad Khadim Husain v. Ahmad 
Hasan, 39 Ind. Cas. 175 (6), a Bench of 
this Court held that: 

“A District Judge who has appointed a guardian 
of a minor and directed him to file accounts snould 
look into those accounts from time to time during 
the minority, but there is no obligation on him, 
aiter the minor has attained majority, to review 
the accounts or to direct the guardian to render 
accounts afresh. He has, however, express power to 
direct theex-guardian to hand over the possession 
of all papers and accounts which are in the 
guardian's possession to the ex-minor who can then 
consider the accounts and take such steps as ne 
may be advised in respect thereto.” 


In Sadhu Singh y. Mehar Singh (T), it was 
held that under s. 41 (3) a Court cannot 
compel the guardian of a minor to pay to 
the minor eny sum found due from the 
guardian efter an enquiry into the ac- 
counts. The guardian is only liable to de- 
liver any property in his possession or 
control belonging tothe ward, or any 2c- 
count in his possession or control relating to 
any p2stor present property of the ward. 
It was pointed out that the words “ur his 
representative” ins. 41 (3), lend support 
tothe above view and the learned Judge 
observed: 

“Surely it cannot be supposed that ifthe deceased 
guardian's accounts were wrong, the Court could 
comps! the representative of the guardian to pay into 
Court any sum found due after investigation.” 


In Hoondomal Chhabaldas v. Nazir, 
J. C's, Court, Sind (8), the learned Judicial 
Commissioners held after reviewing several 
authorities that the Legislature has neither 
expressly nor impliedly given power to 
the Court to record a definite finding as 
to the exact amount due by the guardian 
a result of an enquiry binding upon the 
guardian and to compel its payment and 
if there isa definite finding by the Court 
as to the amount which the ev-guardian 
has to pay as aresult of the enquiry, to 
that extent the finding is not warranted 
by the provisions of the Act and is without 
jurisdiction. They also pointed out that 
the very fact that this provision applies 
not only to the ex-guardian but to the 
legal representative of a deceased guardian, 
makes it clear that the only obligation im- 
posed on a guardian or the legal-represent- 
ative of a deceased guardian as the 
case may be, is to hand over any 
such properly es is in his possession or 
control and not such property as has dis- 
appeared or has passed out of his posses- 


(6) 39 Ind. Cas. 175; A I R 1917 All. 305. 

(7) A IR1931 Lah. 68; 130 Ind. Cas. 779; 31 PLR 
965; Ind. Rul. (1931) Lah. 347. 

(8) AIT R1930 Sind 43; 121 Ind. Cas, 168; 245 L 
R 180; Ind. Rul. (1930) Sind 40 
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sion or control and likewise to hand over 
such accounts as are in his possession 
irrespective of suchaccounts being correct 
or not. They said that there was nothing 
ins. 34 also to warrant the suggestion that 
the expression “balance due from him on 
those accounts” is necessarily intended to 
empower the Court to compel the guardian 
to pav into the Court not the sum which he 
admits to be due at the foot of the account 
exhibited by him, but the sum whien 
the Court finds on an enquiry held by it 
to be due. l 
The position therefore is thatthe High 
Courts of Calcutta, Madras, Bombay, Lahore, 
the Court of the Judicial Commissioner of 
Sind and in one case this Court have 
taken the view at which we ourselves 
have arrived independently. It remains now 
to consider the cases that support | the 
contrary view. In Sita Ram v. Govindi (9), 
Walsh, Ag. C. J., was of the opinion that 
the power of a Court in dealing with 
accounts exhibited by a guardian wes 
not limited by such balance as the guardian 
chooses to show therein, nor is the dis- 
ciplinary jurisdiction of the Court limited 
to directing repayment of sums actually 
in the hands of the guardian. If therc- 
fore the guardien filed an account which 
was not ajust and true account and 
was surciarged by the Court in any amount 
the Court could procure repayment of the 
amount surcharged by means of the pro- 
cedure prescribed by s. 45, Guardians ancl 
Wards Act. Thelearned Judge cited cer- 
tain illustrative cases to show that the 
opposite view would be obviously unfair, 
for instance it was pointed oub that if the 


guardian in the account said: MA 

“Ag to asum of Rs. 9,009, I yesterday paid this 
away to an insistent creditor of mine to prevent my 
arrest, and I am, therefore, unable to produce this 
sum of money and the balance due from me is eight 


1 


annas. 

Another illustration of a contumacious 
guardian deliberately throwing away a box 
of rupees amounting to half a lakh be- 
longing tothe minor into the Ganges was 
also mentioned in the judgment. These 
are extreme cases and it might be possi- 
ble to hold that the Rs. 2,000 paid by 
the guardian to an insistent creditor of 
his and a boxcontaining helf a lakh of 
rupees thrown into the Ganges is admitted 
by the guardian to be in his possession, 
but the other difficulties pointed out by 
us were not teken into consideration. 


The difficulty of the order being unap- 
(9) 46 A 458; 80 Ind. Cas. 592 A -R 1924 All. 593; 
22 ALJ 585, Kh 
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pealabie was mentioned and not answered. 
In Mohammad Farid-ud-Din Ahmad v. 
Mohammad Abdul Wahab (10), it was 
held that the Court had jurisdiction to, 
investigate the eccounts exhibited -by a 
guardian under s. 34 (ce), to amend them by 
striking out objectionable items, and to 
direct the guardian to pay the balance 
due on 2 true and just account and on his 
failure to pay the balance es found by the 
Court under s, 34 (d) ihe Court had 
jurisdiction to impose a fine cn the guar- 
dian under s. 45. The learned Judges 
followed the case in Sita Ram v. Govind 
(9) mentioned just now but for the reasons 
given by us in an earlier portion of our 
judgment and by other learned Judges of 
other High Couris, with great respect, 
we find ourselves unable to agree with 
that view. ; 

Two other poinis were raised by learned 
Counsel for the cpposite pariy and we 
might dispose of them at this stage. Itis 
said that on January 26, 1932, Mr. Smith 
the then Disirict Judge, held that he had 
jurisdiction to go into the accounts in a 
detailed manner snd that that decisicn 
operated zs res judicata end prevents the 
guerdien from agiteting the same point 
now. We are of the opinion that there is 
no force in.-this contention. ‘The order of 
the learned: District Judge was an inter- 
locutory order and could neither be appealed 
against under s. 47 nor could a revision 
be filed under s. 48 read with s. 115, 
Civil Procedure Code. The matter had not 
been finally decided by the Court and the 
guardian is not prevented from raising the 
point now when a final order directing the 
payment of a definite sum has been passed. 
The next point that was urged was that 
the order dated November 25, 1933 against 
which the present revision has been filed 
is also an interlocutory order and as such 
we should not interfere. There is no force 
in this contention as well, because al- 
though it is quite true that the judgment 
that has been filed along with the appli- 
cation in revision is the judgment dated 
November 25, 1933, which might be said 
to contain an interlocutory order only, yet 
the applicant hes filed with that judgment 
a copy of the formel order dated February 
13, 1934, by which the learned Subordinate 
Judge directs Reng Nath Misra to pay 
ihe sum of Rs. 1,757-1-10 to Murari Le} 
Misra. It does not appear that the learn- 
ed Judge after calling for a calculation 


(10) 7 Pat. 144; 107 Ind Cas, 152; A 11998 Pat 
255; 9 PL T 383, i 
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from the office on the basis of the audi- - 
tor’s report passed any judgment excepting 
the formal order dated February 13, 1934, 
directing the payment of the sum men- 
tioned above, and both the judgment dated 
November 25, 1933, end the formel order 
dated February 13, 1934, have been filed 
along with this application in revision which 
could, under the circumstances, be deemed 
to be an application against the final order 
of February 13, 1934. 

We therefore overrule the two prelimi- 
nery objections advenced on behalf of 
the opposite party. We have not thought 
it necessary to consider the question os 
to how far the order of the Court below 
is Vitiated by material irregularity in the 
sense that it has not arrived at any in- 
dependent decision of its cwn on the 
objections of the guardien but has thought 
fit io rely on ihe report of ihe auditor 
alone, nor have we found it necessary to 
consider whether in the eccounts the profit 
arising out: of the endowed property which 
wes not mentioned in the epplicaticn for 
guardianship could be taken into conside- 
ration, «s indeed it hes been, onder the 
auditors report and the order of the learn- 
ed Judge. 

For ihe reasons given above, we allow 
this application, set aside the order of 
Court below dated November 25, 1933, and 
Februaly 13, 1934, end direct the Court 
below to pess appropriate order in thé 
case in view of the observations meade in 
our judgment and if eny property or 
accounts belonging to the werd was admit- 
tedly in the possession of the guardian he 
should be ordered io deliver the same io 
the ex-mincr and if the guerdien applies 
for a discharge the Court should refuse to 
give such a discharge s it’ is obvious 
that the ex-minor objects to andthe Court 
is not satisfied with, the accounts submit- 
ted by the guardian, unless a suit by the 
minor for rendition of eccounts is barred 
by time now. The minor should tiy and 
obtain redress by means ofa regular suit 
and the question of discharge will naturally 
abide the result in such a suit. The 
guardian, we understand, claims a certain 
sum from.the ex-minor, and he can also, 
if so cdyised, institute a suit for the 
recovery of the same. Under the circum- 
stances of the case, we direct the parties 
to bear their own cosisin the Court below 
and in this Court. i 

D. Application allowed. 
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LAHORE HIGH COURT 
Virsi Civil Appeal No. 1920 of 1934 
June 11, 1935 
TEK OHAND AND CURRIE, JJ. 
UDHO RAM SHARMA—PLAINTIFF 
—-A PPELLANT 
versus 
SECRETARY or STATE—DEFENDANT-— 
RESPONDENT 

Master ond servant — Employees in temporary es- 
tablishment given privileges regarding pension— W he- 
ther raises their position to that of employees in per- 
manent service—Notice—Pensions Act (XXI 11 of 
1871), ss. 4, T—Act, if relatesto all pensions —Sutt 
relating to pensions—Whether entertarnable in Civil 
Court. : 

In the case of persons employed in a temporary 
establishment of the Government the mere extension 
to them of certain privileges regarding pension and 
leave would not raise their position to that of employees 
in permanent service, The mere fact that such a person 
was given more than a month's noticas and was al- 
lowed a pension does not in itself alter his status, 

Ths Pensions Act refers not only to political pen- 
sions but relates to all pensions and under s. 4, 
Pensions Act, no claim can be entertained in respect 
of a peasion, in the Civil Court. 


Messrs. Achhru Ram end Vishnu Datta, 
for the Appellant. 

Messrs, Ram Lal and Suraj Narain, for 
the Respondent. 


Currie, J.—The iappellent Pandi: Udho 
Ram was employed for some 18 years ds an 
upper subordinate in the Central Public 
Works Department, Delhi. He latteriy act- 
ed as Sub-Divisional Officer. While on 
leave his post was brought under reduction 
and his services were terminated with 
effect from July 21, 1929, the date on which 
his leave expired. On July 10, 1931, he 
instituted a suit against the Secretary of 
State for India in Oouncil claiming 
Rs. 80,000. This amount was made up as fo: 
lows: Rs. 48,000 as damages on account 
of the pay that he estimated he would 
have drawn had he been allowed to serve 
up to the age of 55; Rs. 22,000 es com- 
mutation value of the pension he . would 
have got had he been allowed to serve up to 
the age of 55 and Rs. 10,000 as damages 
on account ofloss of reputation and hon- 
our. It was urged also that he was en- 
titled to a pension of Rs. 97-12-0 per mensem 
but this has been reduced’ by the Chief 
Engineer to Rs. 92-1-0 per mensem. ‘I'he 
plaintiffs suit wes dismissed on the ground 
that he was a temporary employee on a 
monthly basis. Asregards the question of 
his pension, if was held that any suit as 
regards this would be barred under the 
provisions of s. 4, Pensions Act. The plain- 
tiff has appealed against this decision. For 
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the Secretary of State it has been urged 
that the Crown can depense with the ser- 
vices of its servants at pleasure. In this 
connection the learned Counsel cited 
Rangachari v. Secretary of State (1), and en 
unreported ruling of this Court 
given in ©. A. No. 18138 of 1933 
Jummu V. Secreiary of State (2). For the ap- 
pellant two unreported rulings delivered Ly 
a Benen of this Court in O. As Nos. 628 and 
692 of 1931 were cited. There is a clear con- 
flict of authority on this question but in 
view of the conclusion which I have reached 
regarding the nature of the plaintiff's 
employment, itis unnecessary to discuss 
this point further. The question in the 
present case is whether the plaintif was 
atemporery employee or no. Admittedly 
when first employed he was employed as 
a temporary upper subordinate. From 
the classification list which has been 
filed it appears thet the whole of the 
establishment of upper subordinates em- 
ployed inthe Central Public Works De- 
partment, Delhi, were classed as tempor- 
ary servants. Ib wes only on October 
19, 1933, according to the evidence of D. W. 
No. 1 th.t the department was made per- 
manent. Tne appellant’s service book 
shows that througnout he was classed as 
a temporary upper subordinate. Accord- 
ing to the evidence or P. W. No.1 Nanak 
Chand, Superintendent of Chief Engineer's 
Office, and D. W. No.1, Labhu Ram, Assistant 
in the Chief Engineer's Office, every 
temporary employee hasto sign form D-1 
which is printed at p. 89. Tais isa de- 
claration to the effect that he has been 
made acquainted with the conditions pre- 
scribed for temporary employees in the 
Buildings and Roads Branch; Punjab Pub- 
lic Works Department, es laid down in D-2 
printed at p. 88 andis willing to accept 
employment under them. These condi- 
tions appear in the Public Works De- 
partment Manual) and were certainly in 
force as early as 1907 as they appear in 
the edition ofthat work issued in that 
year. The plaintiff denied that he had ever 
signed such declaration and his declaration 
form was not forthcoming though Nanak 
Chand, P. W. No.1, deposes to having 
seen a form which purported to have 
been signed by Udho Ram and search was 


made for this form in the office records. 


In my opinion there is no reason to doubt 


(1) 57 M 857; 154 Ind. Cas, 884; A IR 1934 Mad. 516 
40 L W 146; 67 ML J 123;7 R M 505. 

(2) 155 Ind. Cas, 395; A I R 1935 Lah, 669; 37 PLR 
870; 16 Lah, 1017; 7RL 70". 
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that the plaintiff did sign such è form 
when he entered service es the Public 
Works Department Manual very definite- 
ly lays down that such a form isto be 
signed by every one who isengaged as 
a lemporary employee. In any case there 
is not the least doubt that the plaintiff 
was fully aware ofthe fact that he was 
a temporary employee und was not 
ignorant of the terms of service governing 
such employees, 

‘It is, however, argued on his behalf that 
though originally his service was temporary; 
the conditions of the contract were abro- 
gated subesequently and his status was 
raised to that ofa permanent employee 
by the fact that the Government of 
India in November 1931 by letter No. 
1390-E. B. dated November 30, 1921 
(Ex. P-1) allowed temporary upper subordi- 
nates to count their temporary service 
for pension end elso granted concessions 
regarding leave waiving the restrictions im- 
posed in Art. 242 (a), Civil Service Regula- 
tione. It is argued that es the concessions re- 
garding leave and pension, thus granted to 
the upper subordinates were the same as 
those enjoyed by the permanent establish- 
ment, therefore the provisions of s: 9J-B, 
Government of India Act and the rules 
made thereunder govern their service. 
Reference is made to r. 55 which prescri bes 
that no order of dismissal, removal or 
reduction shall be passed on a member 
of aservice unless he has been inform- 
ed in writing of the ground on which it is 
proposed to take action, and has been 
afforded an adequate opportunity of defend- 
ing himself. This procedure admittedly 
was not followed in the present case. It is 
urged that the upper subordinates have 
been treated on the same footing as per- 
menent employees. Reference has been 
made to Secretary of State v. N. D. Atiai 
"Das (3), in which it was-held in the case of a 
Head Clerk employed in the Port Office 
that as such employees have always been 
treated by Government .as subject to the 
Fundamental Rules they were entitled to 
the protection afforded by s. 96-B, Govern- 
“ment of India Act and the rules framed 
thereunder. That case, however, proceeded 
on its own facts which were very different 
to those of the present case. Further, in 


that case there is nothing to show that the’ 


- establishment employed in fthe Port Office 
was temporary. Here there is not the least 
doubt that the upper subordinates in the 


(3) 12 R 556; 154 Ind, Cas. 212; A FR 1934 Rane. 381; 
7È ‘Rong. 265. i ene 
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Central Public Works Depaitment, Delhi, 
have throughout been clessed as temporary 
establishment. 

The mere extention to them of certein 
privileges regarding pension and leave 
would not, in my opinion, raise their 
position io that of employees in 
permanent service. It is argued that the 
plaintiff was given three months’ notice in- 
stead of the usual one month provided 
for temporary employees. Actually, how- 
ever, the notice given to, him (printed at 
pe 63) -was to the effect that his services 
would not be required after the expire- 
tion of his leave. This was dated April 
25, 1929, and his leave expired on July 
21, 1929, so that it actually was not three 
months’ notice. Jt appears, however, from 
the letter of the Chief Engineer (Ex. 
P-12-P-13) that the Chief Engineer adopt- 
edthe course that he did for the purpose 
of obtaining a pension for the plaintiff. 
He remarks at p. 56: 

“If therefore I had merely given Pandit Udho 
Ram a months notice without reducing his poest 
of temporary upper subordinets, he could not have 


hop:d to have obtained a pension to which he would 
otherwise be entitled under the Article quoted 


above (426).” 
From this itis argued that he should 
have been considered to have been a 


member of the permanent service to which 
ordinarily that Article epplies. There is 
however in my opinion, no force in that 
contention as the provisions relating to 
Pensions have been extended by the Gov- 
ernment of ,India letter to temporary 
subordinates andit is clearly laid down 
in that letter that the service wes tem- 


porary. Iam therefore of opinion that 


there is no doubt that Pandit Udho Ram 
was throughout merely a temporary em- 
ployee, and as such, his services could 


have been dispensed with at one month's 


notice. The mere fact that he was given 
more than a months notice and was al-s 
lowed a pension does not in itself alter 
his status. The suit therefore as far as it 
relates to damages for loss of future 
emoluments on account of wrongful dis- 
missal must fail. As regards the claim 
with respect to his pension, it appears that 
if his average salary had been reckoned 
at Rs. 345 per mensem he would have 
been entitled to Rs. 97-12-0. This sum of 
Rs. 345 was made up of Rs. 270 substan- 
tive pay and Rs. 75 charge allowance. 
Apparently. while on leave he was not al- 


lowed to draw Rs. 75 and thus his ayer- 


age salary was reduced and consequently 
the amount of his pension was fixed af 
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Rsi ` 92-1-0. It is clear, however, that 
‘under the provisions of s. 4, Pensions Act, 
no Civil Court 

“can entertain any suit relating to any pension 
EEE whatever may have been the consideration for 
; any such pension or gra mb.” 
- Ib has been urged that Pensions Act refers 
„only to political pensions, but it is clear 
from s. 11 which mentions pension granted 
on account of past services or present in- 
Airmities, or asa compassionate allowance 
that it relates to all pensions. This is 
further made clear by the fact that among 
the Acts which’ were refealed by that 
Act is given in Sch. IV, Act IV of 1849 
an Act for securing military and naval 
pension and super-annuation: allowances. 
Jt is clear, therefore, that under the pro- 
visions of s. 4, Pensions Act no claim could 
be entertained regarding his pension. In 


these circumstances the plaintiffs suit was, ` 


in my opinion, rightly dismissed and his 
appeal must fail. I would, therefore, dismiss 
the appeal with costs. 


N. Appeal dismissed. 
SIND JUDICIAL COMMIS- 
SIONER’S COURT. 

Second Civil ADRAR Nos. 29 ana 21 of 
1931 


October 8, 1935 
Rurcaanp, A.J. O. anp Mayra, A. J.C. 
ABDUL RAHIM—APPELLANT 
VETSUS 
GHULAM MAHAYADIT AND ANOTIRR-— 


RESPONDENTS. 

Appeal—Finding of fact—When can be challenged 
an second appzal—Review—Recital in judgment found 
to be false—Judgment based on such finding—Review, 
af competent even if document is genuine. 

A finding of fact cannot be challenged in second 
appesl unless the appellant can show that there is no 
evidence tosupport it. Krishna Reddi v. Raghava 
Reddi (1), referred to. 

Where the recital in a document is found to be false 
and collusive and the Court has passed judgment 
based on this finding, even if the document isa 
genuine dccument, it is not opento the appellant to 
ask the Court to review the judgment of the lower 
Appellate Court on that ground. 


Mr. Dipchand Chandumal, for the Ap- 
pellant. 
Messrs. Srikishindas H. Lulla and 


‘Kimairai Bhojraj, for the Respondents, 


Rupchand, A. J. C-—This is a 
second appeal on pure findings of fact. 
‘It appears that the appellant, or rather 
his father Ghulam Nabi, who was defen- 
-dant. No. 1 in the suit and is now dead, 
“set up & defence in the trial Court that 
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hs and his brother Faiz Mahomed had 
purchased’ the property in dispute several 
years ago and that he and his brother 
had been in occupation of it in their own 
right as purchasers. The plaintiff is the 
husband of one Wahiddini, daughter of 
Mahomed Afzul. The other contesting 
defendant is Ghulam Mahayadi, son of 
Muhbat, also a daughter of Mahomad 
Afzul. He is defendant No. 2. Ghulam Nabi 
is related to the plaintiff and defendant. 
He is the husband of Kadurdini, dwughter 
of Abdul Khalid, who was a brother of 
The case .of the 
plaintiff and defendant No. 2 was that 
the property belonged to Mahomed Afzul 
and that all the parties. were co-sharers 
therein. Now the first Appellate Court 
held that Ghulam Nabi had failed to 
prove his purchase and that the suit of 
the plaintiff was within time. That Court 
accordingly passed a decree for partition 
of property amongst all the living heirs 
of Mahomad Afzul including the plaintiff 
and defendants Nos. 1 and 2. 

Two appeals have been filed against 
decision of the first Appellate Court. They 
are appeals Nos. 20 and 21 of 1931. This 
is due to the fact that two appeals had 
been filed against the decision of the trial 
Court, one by Ghulam Nabi and the other 
by Ghulam Mahyadi. The points in dis- 
pute in both these appe2ls are the same and 
arise out of the same suit. The appellant 
Abdul Rahim, son of Ghulam Nabi who is 
now on the record, as the legal representative 
of his father has sattled with the plain- 
tiff, Ali Nawaz. He has purchased his 
share in the property. Both these app2als 
have at his request been dismissed against 
Ali Nawaz with no order as to costs. The 
appellant is now attempting to attack the 
findings of the- lower Appellate Court on 
different grounds than those urged by him 
in that Court. It is argued oa his behalf 
that due weight has nət bean given by 


.the first Appellate Court to the documents 


922? and 225. Tne first document 
is a rent note alleged to have been exe- 
cuted by Ghulam Mahiyedi in favour of 
Ghulam Nabi, and the othar is a docu- 
ment allegel to have been executed hy 
Nur Khatun, widow of Abdul Khalid in 
agreeing to 
soll to Ghulam Mahayadi a certain plot of 
land which is now the subject-ma aber of 
dispute. 

It is argued that both eee documants 
contain a ‘valuable admission binding on 
Ghulam Mehayadi, that Gaulam Nabi was 


Exs. 


502 


the purchaser of the property in dispute, 
and thet this admission should heve been 
taken into consideration at least so far as ad- 
Verse possession against Ghulam Mahayadi 
wes concerned. It is urged that as these 
documents are dated 1911 and 1913 
Ghulam Mahayadi had knowledge at that 
time that Ghulam Nabi was claiming the 
property by adverse possession, and the 
suit having been filed in 1925 more 
than 14 years after the execution of Ex. 
No. 225 Ghulam Mahayadi had lost his 
right. But there.is no substance in this 
argument. In the first place the lower 
Appellate Court bas held as a fact that 
execution of Ex. 222 has not been 
proved, that Ex. 225 was never executed 
by Nur Khatun and that Ex. 225 
was a collusive document which was in- 
tended to be executed in favour of 
Ghulam Mahayadiin order, on the one 
hand, to deprive the other heirs of 
Mahomed Afzul of the property which was 
being conveyed to Ghulam Mahayadi, and 
on the other to create evidence of the 
purchase of the property in dispute by 
Ghulam Nabi and his brother and thereby 
to deprive the said heirs of this property 
as well. 

Now, this is a finding of fact, and it is 
hardly open to the learned Advocate foy 
the appellant to challenge it, unless he 
can show that there is no evidence to 
support it: Krishna Reddi v. Raghava 
-keddi (1). ‘The appellant has examined 
Ghulam Mahayadi as his own witness, and 
‘he has certainly given evidence against 
the appellant. He has denied the execu- 
‘tion and the validity of both these docu- 
‘ments; and has also brought out facts 
which support the finding of the lower 
Appellate Court. It was open to that 
Court to accept the evidence of Ghulam 
Mahayvadi in preference to that of the other 
witnesses, and under the circumstances, 
we cannot say that there is no evidence 
to support the finding, although sitting 
‘as Judges of the original Court or of the 
first Appellate Court we might have come 
to a different conclusion. Apart from this, 
it would appear that Ex. 292 even 
if held proved, does not prove adverse 
possession for 12 years. It is dated Septem- 
ber 21, 1913, while the suit was instituted 
on September 1, 1925. The other docu- 
ment also does not help the appellant. All 
that Ghulam Mahayadi is alleged to have 
done is to present that document in the 


(1) A IR`1927 P C 257; 107 Ikd, Oas. 449; 320 W 
N 3; 53 M L J 700; UL T 40 Mad. 1(P 0). l 
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office of the Sub-Registrar as being a 
document executed in his favour by Nur 
Khatun. Heis illiterate and has deposed 
that he never new the contenis ct the 
document. Not only that, but all that the 
document recites is that it mentions one 
of the boundaries of the properiy which 
Ghulam Mahayadi was purchasing, as the 
house purchased by Ghulam Mahayadi and 
his brother Faiz Mahomed. Now, there 
is no question that that purchase was 
made neither in the presence of Ghulam 
Mahayadi nor at a time when Ghulam 
Mahayadi was old enough to know of it. 
That sale is alleged to have been made 
in 1894. Even if Ghulam Mahayadi was 
not a minor in 1911 as found by the 
learned Judge he could hardly have been 
3 or 4 years in 1891. 

Besides as that sale has been held not 
to have taken place at all the recital in 
Ex. No. 225 is false and cannot operate 
as an admission binding upon Ghulam 
Mahayadi. The recital being false it also 
supports the finding of the lower Appel- 
late Court that the recital was made in 
collusion and for ihe purpose of helping 
Ghulam Nabi who was an ex-policeman 
and was at that time a Subedar of Police 
having considerable influence over Ghulam 
Mahayadi. It would, therefore, appear that 
even if Ex. 225 was a genuine 
document, the appellant eannot ask us to 
review the judgment of the lower Ap- 
pellate Court, on that ground. We ac- 
cordingly dismiss this appeal and sppeal 


No. 21 of 1931 with costs but one set 
` of pleader's fees should be taxed in both 
appeals. 
Nu Order accordingly. 





LAHORE HIGH COURT. 
First Civil Appeal No. 1793 of 1930 
November 5, 1934 
ADDISON AND Din MOHAMMAD, JJ. 
Firm JAWAHAR SINGH AND SONS AND 
OTHERS—P LAINT prs—A PPELLANTS 
versus 


JAMNA DAS SHIKARPURIA AND OTHERS 


DarENDANTS—RESPONDENTS. 

Trust—Creation of—~Trusts in favour of some 
creditors only—Other creditors as well given notice 
of trust by debtor—They also can claim to be bene- 
ficiaries. 

If a debtor conveys property in trust for the 
benefit of his creditors, who are not parties to the 
conveyance, and to whom the fact of its execution 
is not communicated, the conveyance merely operates 
asa power to the trustees to apply: the property 
in satisfying their claims; and inasmuch as the 
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debtor himself is in fact the only cestui que trust, 
it is ravocabls by him before ths property is so 
applied, and cannot he enforced by the creditors. 
A trust in favour of creditors ig not, however, 
revocable if the creditors are parties to or assent 
to the conveyance, or if the fact of its execution 
1s communicated to them, 

Where, therefore, a trust is created in favour of 
the creditors who signed the composition deed and 
if the deed is communicated to the other credi- 
tors, notice of the trust being given by the debtor 
before 16 is executed and by the trustees after 
execution to the other creditors, it will also create 
& trust in favour of them end they would be cestui 
que trust under the deed. William Robert Pink v. 
Moharaj Bahadur Singh (1), Acton v. Woodgate (2) 
and Synnot v. Simpson (1), relied on. 

F. ©. A. from the decree of the 
Sub-Jadge, 
8, 1930. 

_ Messrs. Mehr Chand Mahajan and S.N. 
Bali, for the Appellants. 

Messrs. Dev Raj Sawhney and N. L. Sada- 

na, for the Respondents. 


Addison, J.—Khiala Shah, the proprietor 
of the firm Dyala Shah-Khiala Shah, in 
1923, considered that his firm was un- 
able to meet its liabilities and invited 
the creditors to take charge of its 
assets and to liquidate its liabilities. Ne- 
gotlations took place at Rawalpindi, 
_ Tesulting in the execution of a deed of 
trust dated December 20, 1923, under 
which the defendants, who are some of the 
creditors, were appointed trustees. The 
plaintiffs are” three firms, the pariners of 
all being the same, except that Devi 
Dyal is not a proprietor of the third 
firm. In the trust deed it is stated that 
the signatures of those of the firm's credi- 
tors, who had accepted the composition 
deed, existed on Sch. 6, while it is 
further stated that Khaila Shah had given 
in detail an account of the money due 
to all creditors in Sch. 4. The trustees 
took charge of the trust property and 
commenced proceedings under the deed. 
The plaintiffs instead of accepting the 
trust in the beginning, filed an application 
to have Khiala Shah's firm declared in- 
solvent. This application is dated March 
19, 1924. It was dismissed on August 29, 
1924. In the meantime the trustees 
issued a notice to all creditors to appear 
before them and get their accounts 
compared and settled. It was stated that 
this should be done on or before February 
9, 1924 so that they might participate 
in the partial dividend about to be 
distributed. Owing to the attempt to 
ger the firm declared insolvent the plain- 
tiffs did not appear before the trustees 
but later, namely, on June 28, 1925, did 


Senior 
Rawalpindi, dated February 


JAWAHAR SINGH & SONS v. JAMNa*DAS (LAH) 


503 
apply to the trustees to send them their 


proportionate share of the dividends. 
The trustees replied on July 11, 19235, 
asking the plaintiffs to come and settle 


their accounts with them. 
The plaintiffs refrained from doing so 
and finally instituted the present suit on 


February 17, 1928, against the trustees 
for rendition of accounts, enforcement of 
the trust and recovery of the amount 


that might be found to .be due to the 
plaintiffs. They stated in the plaint 
that it was the duty ot the defendants 


‘to render an account relating to the ad- 


ministration of the trust to the plaintiffs 
as they were some of the persons for whese 
benefit the trust was created. They claim- 
ed that the amounts due n a three 

27 


firms on December 2, were 
Rs. 19,641-10-9, Rs. 1,368-2-0 and 
Rs. 1,072-5-0; total Rs. 22,082-1-9. They 


further claimed that Khiala Shah enter- 
ed them in the deed of trust itself as 
creditors -for the sums of Rs. 11,300, 
Rs. 1,000 and Rs. 847-4-0, respectively, 
and that this admission was binding 
upon the trustees. They also claimed to 
be treated in the same way as the cre- 
ditors to whom payments had already 
been made. There was an allegation that 
the irustees had been negligent in their 
duties in certain respects. 

The defendants denied the right of the 
plaintiffs to demand an account as they 
were not beneficiaries. They admitted their 
liability to the debtor Khiala Shah only, 
but stated that they were willing to 
schedule the debis of the plaintiffs if 
proved. They added that the plaintiffs had 
refused to do so. They denied the plain- 
tiffs’ right to be treated on an equal foot- 
ing with the other creditors because of 
their obstinacy and because some of the 
dividends had already been paid. Negligence 
was denied. 

The trial Judge held that there was 
only one beneficiary, Khiala Shah himself, 
the trust being created for his benefit 
only. He also held that the creditors who had 
signed Sch. 6 in token of their agree- 
ment, might also claim to be beneficiaries, 
but that it could not be argued that the 
plaintiffs, who had not signed, were, For 
these reasons the Judge held that the 
plaintiffs could not rely upon the admission 
of Khiala Shah in the trust deed and that 
it was their duty to prove to the satisfac- 
tion of the taustees what was due to 
them. This they had never done and had 
not eyen done in Court. He, therefore, 
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dismissed the suit leaving ihe parties to 
beer their own ccsts. < 

“The suit had been valued for the pur- 
peses of court-fee and jurisdiction. at 
Rs. 2,100. The plaintifis accordingly ap- 
pealed against the decree of the trial 
Judge to the District Judge. He found 
that the valuation for purposes of jurisdic- 
tion was more than Rs. 5,000 and he 
returned the memorandum of appeal for 
presentation to the proper Court. 

Thereupon the plaintiffs presented the 
appeal to this Court and at the same time 
presented a petition on the revision side 
against the order of the District Judge 
returning the memorandum of appeal. 
This Revision Petition No. 483 of 1930 
came before -a Bench -of this Court on 
February 23, 1932. This Bench dismissed 
the petition, pointing out that the plaintiffs 
Claimed payment of a sum of Rs. 22,082 
in full-or pro rata on the realisation made 
by the trust. Further they claimed ac- 
counts; a personal decree against the 
trustees and the removal of the trustees. 
It had been disclosed and admitted before 
the Bench that the trust realised and paid 
a dividend of five annas seven pies to the 
creditors who had proved their claims, this 
being on principal alone. As the claim, there- 
fore, of the plaintiffs, whether good or bad, 
was for at least five annes on Rs. 22,000, 
the jurisdictional value was over Rs. 5,000 
and the appeal lay to this Court. It was 
added that when and if the stamp had 
been made gcod and the appeal presented, 
the question of limitation would be consi- 
dered. Thereafter the plaintiffs paid 
court-fees on Rs. 6,875 being what they 
stated they were entitled to on account 
of past dividends. It has been held by 
another Bench that the appeal to this 
Court was within time. The appeal is, 
therefore, before us to be decided on the 
merits only to the extent as to whether 
the plaintiffs are entitled to the sum of 
Rs. 6,875 or lesson account of past divi- 
dends. 

The terms of the deed have already 
been partly given. Certain other terms 
must now: be set out. If any other debt 
to the extent of Rs. 2,000 was shown by 
the books to be due by Khiala Shah, the 
Committee were to pay the same If 
however a debt of more than Rs. 2,000 
was proved to be due by him, the trus- 
tees ‘were not liable but Khiala Shah 
himself was responsible for payment there- 
of. Again, the trustees were authorised 
to sell his movable and immovable 
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property and recover the debts due to 
him in any manner they liked. Simi- 
larly, they were to distribute the money 
realised rateably amongst his creditors. 
The proposal of the Committee, whom 
he consulted (to which he also agreed) 
was that principal amounts should be 
proportionately paid io the . creditors 
without interest. But the Committee 
was authorised to make payments to his 
creditors in whatever way it liked. The 
above is contained in paras. Nos. 4 and 5 of 
the deed. Two of the debts due to the 
plaintifis are specifically set forth in 
paras. l3and 14 of thedeed. Khiala Shah 
admitted that Rs. 11,300 on account of prin- 
cipal, without interest, was due by him to 
Jawahar Singh and Sons of Lahore. He 
added that if it was proved that he owed 
more than the above amount as principal 
to Jawahar Singh and Sons; 
he himself and not the Committee would 
be responsible for payment thereof. Simi- 
larly, he admitted about Rs. 1,000 to be 
due to Jawahar Singh-Kartar Singh Babar 
of Amritsar. If tke principal was proved 
to be more than the said amount, he him- 
self was to be responsible for the pay- 
ment of ihe additional amount. The third 
emount isin the schedule. Again, in para. 15 
it was said that the debtsshould be pro- 
portionately paid to all his creditors alike. 
The lew relating to these trust deeds is 
now well settled. In Hulsbury’s Laws of 
a ba, Vol. 28, para. 71, at p. 38, it is said 
that: 

“If a debtor conveys property in trust for the 
benefit of his creditors, who are not rarties. to 
the conveyance, and to whem tns factcf its execu- 
tion is not communicated, the conveyance merely 
operates as a power to the trustees to apply the 
property in satisfying thsir claims; and inasmuch 
as the debtor himself is in fect the only cestui 
que trust, it is revccable by him before the property 
is so applied, and cannot be enforced by the cre- 
ditors. A trust in favour of creditors is not, how- 
ever, revocable if the creditors are parties to or 


assent to the conveyance, or if the fact of its exe- 
cution is communicated to them,” 


- It follows that a trust was created in 
favour of the creditors whosigned Sch. 6, 
and if the deed was communicated tothe 
other creditors, it would also create a trust 
in favour of them. This seems to have 
been the view taken in William Robert 
Pink v. Moharay Bahadur Singh (1). In 
Acton v. Woodgate (2) it was held that : 


“If property be conveyed by a debtor in trust 
for the benefit of creditors, who are neither par- 


9 25 C 642; 2 C W N 469, 
È) (1833) 39 R R 251; 2 Myl & K 492; 3 L J (N. s.) 
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ties nor privy to the deed, the deed merely ope- 
rates as a power to the trustees to apply th: 
property in payment of debts, and such power 
is revocable by the debtor.” 

At p. 2934 of the report the question 
was considered whether a :communication 
by the trustees to creditors of the fact of 
such a trust would not defeat the power of 
revocation by the debtor, and it was held 
that it would. In Synnot v. Simpson (3) 
at p. 891, where the subject is again dis- 
cussed, it was said that : 

“When the creditor is a party to the arrange- 
ment, the presumption then is that the deed was 
intended to create a trust in his favour, which 
he, therefore, is entitled to call on the trustees 
to execute. So even though he be not made a 
perty, if the debtor has given him notica of the 
existence of the deed, end has expressly or im- 
pliedly told him that he may look to the trust 
property for payment of his demand, the creditor 
may thereby become a cestui que trust and may 
acquire a right as such, just as if] he had been 
a party and had executed the deed.” 


Notice of the trust was given by the 
debtor before it was executed and by the 
trustees after its execution tothe plaintiffs 
and it must be held that they are cestui 
que trust under the deed. It is impos- 
sible, however, to understand the attitude 
of the present plaintiffs in refusing to show 
their books to the trustees so that 
the accounts could be compared, or to 
prove these accounts in Court when an 
opportunity was offered to them todo so. In 
fact they filed in Court a complete copy 
of their accounts taken from their books 
but did not proceed to prove those ac- 
counts. Had they done so, the case would 
probably have ended in their favour par- 
tially, at any rate, in the Court below and 
this appeal would have been unnecessary. 
This being the state of the law, it must 
be held that the appellants are benefi- 
ciaries as well as creditors under the trust 
deed, but not to the extent they claim in 
their plaint, for Khiela Shah has only ad- 
mitted the principal debis to be Rs. 11,300, 
Rs. 1,000 and Rs. 847-4-0. Itis not quite clear 
whether the trustees have paid dividends 
merely on the principal amounts admitted 
or whether they heve also included inter- 
est. If the dividends have been paid 
only on the principal sums, a dividend of 
five annas seven pies would come to about 
Rs. 4,588 on Rs. 13,147-4-3. The claim of 


the plaintiffs-appellants is for Rs. 6,875. 


The learned Counsel appearing for the ap- 
pellants has stated before us that he does 


not now claim on behalf of his clients that 
(3) (1854) 101 R R 81; 5HL C121. 


*Page of (1833) 39 R. Rd] 
_ tPage of (1854) 101 R. R.—[Ed)] 
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the dividends already distributed to other 
creditors should be reduced or that they 
should be made io refund anything. He 


‘is content that his clients be allowed their 


pro raia share of the dividends already 
paid, out of the property still remaining 
to be sold or the debts still remaining to 
be realised. He has also agreed that be- 
fore any other dividend is declared his 
clients will go into the accounts with the 
trustees. We accordingly accept this ap- 
peal to the extent of decreeing in favour 
of the plaintiffs the sum to which they are 
entitled under the trust deed as their share 
of the dividends already declared. This 
sum plovably lies between Rs. 4,588 and 
the sum of Rs. 6,875, and it will be the 
duty of the trial Court in execution pro- 
ceedings, if necessary, to work out the 
amount, which will depend upon the prin- 
cipal adopted by the trustees with regard 
to the other debts. This sum which is 
found due will be paid out of the assets 
lying with the irustees or out of the 
proceeds of property still to be realised 
and the past distribution will not be dis- 
turbed in order to pay it. It will also be 


added in the decree thst before the plaint- 


iffs are entitled to future dividends, they 
must have their accounts compared by the 
trustees. As the appeal has been render- 
ed necessary by the plaintiffs’ own obsti- 
nscy, parties will bear their own costs. 

Ñ: Appeal accepted. 


M Gt 


SIND JUDICIAL COMMIS- 
SIONER’S COURT 
Second Civil Appeal No. 18 of 1930 
October 10, 1935 
RUPCAAND, A.J. C. AND MESTA, A. J.C. 
= MULOMAL KHEMCHAND—AppELLANT 
VETSUS 

"TARACHAND DASSUMAL—REsPonNDENT, 

Accounts—~Suit by plaintif for accounts claiming 
as heir of lady who had deposited money with defen 
dant—Plaintiff knowing state of  accounts—Suit 


should have been on account—Amendment of plead- 
ings —Held, amendment could not be allowed in second 


appeal. 

The plaintiff filed a suit for accounts against the 
defendant claiming as heir of a certain lady who had 
deposited money with the defendant. It appeared 
that the plaintiff knew or could have known what 
was the state of the accounts between the lady and 
the defendent : 

Held, that the suit should have been filed onan 
accouvt aud not foran accountand even ifthe 
plaintif did not know how much was due to the lady, 
he could have filed a suit on an account valuing his 


relief according to his estimate. 
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Held, also that after inspection of accounts after 
filing the suit he could have applied for amendment 
of the pleadings, butin the circumstances of the case 
amendment could not ha allowed at the stage of 
second appeal. 


Mr. Srikishindas H., Lulla, for the Ap- 


pellant. 

Mr. Dipchand Chandumal, for the Res- 
pondent. 

Rupchand, A.J. C.—The facts giving 


rise to this second appeal are somewhat as 
follows: One Lahnibai possessed a certain 
amount of money. She had no issue and 
was charitably disposed. She deposited 
her money with a firm carrying on busi- 
ness in the name of Tarachand Jashomal. 
Out of this money she constructed a well 
and a “landhi” or a room where a man 
“Was placed to give gram and drinking 
water to passers-by. Some time there- 
after the firm of Tarachand Jashomal was 
dissolved and the balance of the money 
which was then in deposit with that firm 
came into the possession of the defen- 
dant Tarachand Dasomal. Before her 
death Lahnibai executed a document which 
has been referred to by one side as the 


will made by her and by the other side. 


as a trust-deed executed by her giving 
the balance of her money for certain 
charitable purposes and appointing certain 
trustees for that purpose. It is also said 
that in that document she declared that 
the plaintiff was in no way related to 
her. She died in 1923 end on her death 
the plaintiff claimed ths money ss her 
heir. He celled upon the defendant to 
poy the money to him but the defendant 
disputed the claim of the plaintiff end 
pleaded that the money was devoted to 
charitable purposes, and payable to the 
trustees for whom it was being held by 
him. The plaintiff then filed this suit in 
forma pauperis claiming that he was the 
sole heir of the deceased, Lahnibai and 
was entitled to an account of the money. 
Wor reasons which may well be surmised 
he did not allege that the defendant was 
withholding the money onthe ground that 
it was dedicated for charitable purposes 
and was held by the defendant on behalf 
of the trustees appointed by Lahnibai ; 
nor did he contend that the alleged trust- 
deed was invalid or that it amounted to 
a will and that such will .was invalid in 
law. Although the amount in the posses- 


sion of the defendant was according to 
the defendant only Rs. 1,900 odd, the 
‘plaintiff filed this suit for an account 


3,000. 


valuing his relief. at Rs. 
were raised to the 


Several defences 
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action. But the learned Judge of the trial 
Court gave a decision in favour of the 
plaintiff after excluding from evidence this 
valuable document which is called by the 
plaintif as a will and by the defendant 
as a trust-deed. The first appellate Court 
dismissed the suit on two grounds: (l) 
that the suit should have been filed on 
an account and not for an account; and 
(2) that the suit was barred by limitation. 

Now, there can be no doubt that the 
first Appellate Court was right in its find- 
ing on issue No. 1. The plaintiff knew 
or could have known what was the state of 
accounts between Lahnibai and the de- 
fendant, and that even if he did not 
know how much was due to Lahnibai it 
was open to him to have sued on an 
account valuing his relief at Rs. 3,000 
or even more if he so wished. In any 
case after the suit was filed he had in- 
spection of all the accounts, and could 
then have appliel for amendment of the 
Pleadings. If Lahnibai had been alive she 
could not have sued for account and so 
also the plaintiff who claims to have 
stepped into her shoes cannot sue for an 
account. The learned Advocate has drawn 
our atention to the case of Ramlal 
Kapoor and Sons v. Asian Cummercial 
Assurance Co., Ltd (1), but that case is 
quite distinguishable. That wss a4 suit 
for en seccount by en gent against his 
principal end all that was held in that 
suit by the learned Judge was that an 
egent could in certain ‘epeciel circum- 
stances sue his principal for ¿n account. 
Assuming for the moment that this judg- 
ment, which is that of a single Judge 
is correct, this is not a suit by an agent 
against his principal nor are there any 
special circumstances in this case as in 
that so as to entitle the plaintiff to claim 
an equitable remedy by requiring the 
defendant to render an account and to 
psy what may be found due instead of 
claiming from him a specific sum of 
money as the balance of the deposit due 
by him. 

With regard to the second point, we think 
the learned Judge of the Court of first 
appeal was in an error in holding that 
the suit was out of time. Whether the 
defendant held the money on behalf of the 
trustees or on behalf of Lahnibai, he held 
it in deposit and not asa loan. It would 
also appeer that there wes no ellegation 
in the written statement that the money 


(1) A IR 1933 Lah. 483; 144 Ind. Cas. 505; Ind. Rul, 
(1933) Lah 489, 
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was being held by the’ defendant as a 
loan. Under the circumstences the learned 
Judge should not have dismissed the suit 
on that ground. Mr. Lulla has contended 
that we should permit the plaintiff to 
amend the plaint at this stage by “con- 
verting the suit into a suit on an account. 
But we are afraid we cannot do that. The 
. plaint requires amendment in many more 
particulars. It will be necessary for the 
plaintiff not only to sue on an account, but 
‘also to claim that the alleged will or trust- 
deed by whatever name that document is 
called, is invalid in law and that the de- 
fendant is accountable to him. In such 
a suit it will be necessary for him to 
‘join the alleged trustees as parties. He 
cannot get a decree until he gets a Suc- 
cession Certificate. He states that he is 
a pauper and has sued in forma pauperis 
and he has to find the money for the cer- 
tificate. 

If the alleged will or trust-deed is in- 
valid and the plaintiff is so advised he 
may institute a fresh suit if such a suit is 
within time. Were we to allow an amend- 
ment at this stage, the plaintiff will be in 
no better position as the period of limi- 
tation will run against him up to this date 
so far as the trustees are concerned. An 
amendment is a discretionary relief, and 
taking into consideration all the facts of 
the case and particularly the fact that the 
plaintiff hes purposely brought this suit 
in the present form, we think we should 
dismiss the appeal and we order accord- 
ingly. We think that in the circumstances 
of this case each party should bear his 
own costs throughout. 

ON, Appeal dismissed. 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1014 of 1934 
November 22, 1935 
HARRIES AND RACHAPAL SINGH, JJ. 
HARISH CHANDRA—PLAINTIFR— 
APPELLANT 
versus 

HINDU DHARMA SEWAK MANDAL 

AND ANOTAER-—DEFENDANTS—RESPONDENTS 

Gift—Construction—Gift for specifie charitable 
purpose—Intention, whether general—Gift to charit- 
able body for building Ashram—No building buili— 
Institution ceasing to exist—Gift, if fails. 

Where a gift is made for a specific charitable 
purpose, 16 cannot be said that the donor had a 
general intention, 

Where a land is given to a charitable body for 
‘a specific purpose and for a specific purpose only, 

then such gift becomes a nullity if the perfor- 
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manc? of that purpos3 is rendered impossible 
Such a gift is a conditional one. It bscomes a 
good charitable gift upon the condition baing per- 
formed. If the parformanc2 of the condition is 
rendered impossible, the gift never really takes 
effect. i 
Consequently, where a land is gifted to a religious 
institution for the purpose of building an Ashram 
thereon, but the institution ceases to exist without 
building the Ashram, the gift must fail. In re Uni- 
versity of London Medical Science Institute Fund, 
Fowler v. Attorney-General (1) and Audesh Singh v. 
Commissioner of Lucknow (2), relied on. 


S.C. A. from the decision of the District 
Judge, Saharanpur, dated March 9, 1934. 


Messrs. P. L. Banerji and Govind Das, 
tor the Appellant. i 
Mr. P. N. Sapru, for the Respondents. 


Judgment.—This isa plaintiffs second 
appeal against a decree of the lower Ap- 
pellate Court dismissing his claim. 'The 
plaintiff's claim was for passession of cer- 
tain property together with mesne profits, 
and the Court of first instance whilst re- 
fusing to give him any mesne proñls, 
decreed his claim for possession. On ap- 
peal, however, the learned District Judge of 
Saharanpur reversed the decision of the 
trial Court and dismissed the plaintiff's 
claim : hence the present appeal. 

The claim was for the possession of a 
piece of land which had been purchesed in 
the following circumstances: ‘Tae plain- 
tfs father, Rai Saheb Sheo Nath, was a 
social reformerands man of a religious 
turn of mind. It appears thot hs and 
Pandit Deo Ratan Sharma had become very 
friendly and hed discussed a project of 
erecting in Dehra Dun a home for the train- 
ing of Hindu religious reformers. In order 
to make the building of this home possible, 
the plaintiff's father agreed that he would 
purchase property upon which this home 
was tobe built andin due course he did 
purchase some land from the Bhagwan Das 
Bank and instructed the Bank to make out 
the transfer in the name of Pandit Deo 


‘Ratan Sharma in his capacity as a Secretary 


of the Hindu Dharam Sewak Mandal. 

Tt is unnecessary to discuss at length the 
precise circumstences in which this transac- 
tion took place, andit is sufficient short- 
ly to refer to the findings of the lower Ap- 
pellate Court. The lower Appellate Court 
held thet thisland was conveyed to Deo 
Ratan Sharma, as Secretary of the Hindu 
Dharam Sewak Mandal, in pursuance of 
the plaintiff's fathers object of providing 
on Ashram at Dehra Dun to be known as 
the Hindu Dharam Sadan. It was in evi- 
dence that the plaintiff's father had prepar- 
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ed adraft in consultation with Pandit 
Deo Ratan Sharma seiting out the objects 
of this Ashram, though the latter denied 
thet he was consulted in the drafting of 
such document. However, upon the evi- 
dence the learned District Judge did find 
that the land was conveyed tc Pandit Deo 
Raten Sharma, as Secretary of the Hindu 
Dharam Sewak Mandal, for the purpose of 
being used asthe site of an Ashram for 
the training of young Hindu religious re- 
formers. It has been urged before us that 
there is no specific finding to that effect, but 
in our view upon a fair reading of the judg- 
mentitis clear that the learned District 
Judge did so hold. He sets out the facts as 
found by him and later refers to the trast 
“which was created by the transfer of the 
property in the manner indicated above. 
The whole judgment proceeds upon the 
basis that the land was purchased by the 
-plaintiff's father and transferred to the 
Hindu Dharam Sewak Mandel for ihe ex- 
press purpose of providing a site for the 
Ashram, the foundaticn of which had been 
discussed between the parties. The inten- 
tion with which this gift was made isa 
question of fact which cannot be challenged 
in this Court. 

A number of points have been taken be- 
fore us by Counsel for the appellant in this 
exee, but it is only necessary shortly to re- 
fer to one of them, because in our judgment 
ihat contention is fatal to the case of the 
present respondents. It is contended by 
ihe appellant thet this being a gift for a 
specific purpose and for a specific object, 
the gift has failed, hecause the performance 
of such a purpose or object has become im- 
possible. It is en admitted fact that the Hin- 
du Dharam Sewak Mandel did not erect an 
Ashram upon this properly and in fect did 
nothing with the lend for a number of 
vears. Further, it is admitted in the writ- 
ten stetement of the Hindu Dharam Sewak 
Mandal that thet body has now ceased to 
exist, and that being soit can never bujld an 
Ashram upon this land. For these rea- 
sons it has been contended by the appel- 
lant that the purpose for which this land 
was conveyed tothe Hindu Dharam Sewak 
Mandal can never be performed, end that 
being so the land must revert to the donor 
or his successors-in-title. 

The present respondents admit that whilst 
ihe Hindu Dharam Sewak Mandal was in 
existence, nothing was done with regard to 
{his land. In para. 6 ofthe written state- 
ment of Pandit Deo Ratan Sharma the ad- 
mission isin this form: “The proposal re- 
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garding Hindu Dharani Sadan never took 
any shape.” However it is contended that 
though the Hindu Dharam Sewak Mandal 
has ceased to exist, it has been absorbed 
by the All-India Hindu Sabha now known 
as the Hindu Maha Sabha. It is pointed 
out that in the rules of the Hindu Dharam 
Sewak Mandal it is provided that in certain 
events, if it ceases to exist, ifs property 
should vest in the All India Hindu Sabha, 
end it is urged that in the events that have 
happened the All-India Hindu Sabha, now 
known asthe Hindu Maha Sabha, is the 
owner of this property. Thet being so it is 


contended by the respondents that.they are 


in æ position to erect an Ashram upon this 
Jand.and, therefore, that the trust can yet 
be performed. - Itis to be observed, how- 
ever, that the land was given not to the 
All-India Hindu Sabha but to the Hindu 
Dharam Sewak Mandal, and there is nothing 
to show that the plaintiffs father knew of 
these rules which provided that in certain 
circumstances the All-India) Hindu Sabha 
would succeed to. any property held by the 
Hindu Dharam Sewak Mandal. Clearly the - 
gift was to this latter body and that 


body has ceased to exist. It is 
trne that an Ashram might yet 
be built upon this property, but it will 


never be the Ashram contemplated by the 
plaintiff's father. It is contended that we 
must assume that the plaintiff's falher would, 
if alive, have been quite setisied with an 
Ashram huilt by the. All-India Hindu Sabha 
but we can maka no such assumption. He 


selected the HinduDharem Sew:k Mandal 


es tke body toerect this Ashran upon the 
Iend which he conveyed to them, end we 
cennot assume thet he had any purpose 
other then that the Hindu Dharam 
Sewak Mandel stou'd build ard manage 
the Ashram upon the site which he pro- 
vided for them. Upon the findings of the 
lower Appellate Court it is clear that the 
land was given for a specific charitable 
purpuse and we cannot infer from the cir- 
anything more. It has been 
contended that the circumstances disclose a 
general charitable intention, but we can- 
not agree with such a contention. 
Where a land is given to a charitable 
body for a specific purpose and for a speci- 
fic purpose only, then such gift becomes a 


-nullity 1f the performance of that purpose 


is rendered impossible. In short, such a 
gift is a eonditionel one. It becomes a 
good charitable gift upon the condition 
being performed. If the performance of 
the condition is rendered impossible, the 
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view is the effect of the English case of 
In re University-of London Medical Science 
Institute Fund, Fowler v. Attorney-General 
(1). Thet case has been followed by the 
Oudh Chief Court in Audesh Singh v. Com- 
missioner of Lucknow- (2). In this latter 
case it was specifically held that where a 
donor had given a subscription for a speci- 
fic charitable purpose, the performance 
of which had become impossible, he was 
entitled to a refund of his money. In 
that case the performance of the charitable 
purpose became impossible by reason of 
the passing of the University Act, and as 
-the Court held there was only a specific 
charitable intent and no general charitable 
intention, the donor was entitled to a re- 
fund of hismoney when the speciiic pur- 
pose for which the money was given was 
rendered impossible. In our judgment the 
English case cited above, followed and 
approved of in the Oudh case, cor- 
rectly sets out the law applicable to this 
case and is binding upon us. 


Inthe present case this land was given 
not with a general charitable intention but 
for a specific charitable purpose, namely 
the erection ofen Ashram by the Hindu 
Dharam Sewik Mendal. That object and 
purpose can never be carried out or fuli- 
ed ani that being sə, the gift fails. 
The ereciion of this Ashram by the Hindu 
Dharam Sewak Mandal was 2 condition. 
upon which the validity of this gift depend- 
ed. It wasa condition precedent and, as 
it can never be performed, the donees are 
not entitled to the property. Mr. Sapru, 
. who has dealt very fully with this case, has 
cited tous a number of English auhori- 
ties, which he contended supported his 
view that this gift was not e gift for a 
specific purpose. Itis to be observed that 
in the cases cited by him there had been 
an out and out gift to the charity concern- 


ed without any conditions being imposed, . 


Mr. Sapru placed great reliance upon the 
case of In re Monk Giffen v. Wedd (3), 
but from a perusal of the facts in that 
case it is clear that the testator intended 
that the whole of the money bequeathed 
should be devoted to charitable purposes. 
It is true that he directed how the money 
should be spent, but itisclear that he had 


4 (D) (1909) 2 Ch. D 1; 53 $3302; 25 TL R 353; 100 
o® AIR 1934 Oadh 329; 150 Ind. Cas. 713; 11 


(3) (1927) 2 Oh. 197; 9L J On, 296; 1871 T 4; 
43 TLR 256, 
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(4) (1912) 2 Ch. 488: 81 L J 
107 LT 36. 

(5) (1921) 1 Oh. 655; 99 L J Ch. 276,658 J aly; 
124 L'E 787. 
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a general charitable intention. Lord Jus- 
tice Sergant at p. 210* observes: 

“For the purpose of deciding the questions 
raised on this appeal the first and crucial point 
to bedetermined is whether the language of the 
testator’s will, in relation to the dispositions 
made of his residue after the death of his wife, 
indicates a general charitable intention, coupled 
With specific directions as to the mode of carrving 
out that intention, or merely indicates a specific 
and limited charitable intention, th: partial 
ae of which involves a partial failure of the 
gilt. 

In that particular case ihe three learned 
Lord Justices held that the words used in 
the will indicated a general charitable in- 
tention; but, if words or acts merely in- 
dicate a specific and limited charitable in- 
tention, the total feilure of such intention 
must involve the total failure of the gift. In 
our view in In re Munk Giffen v. Wedd (3) 
is a very strong authority in favour of the 
appellant in this case. Mr. Sapru relied 
upcn other English cases, namely, In re 
Faraker v. Durell, . (4), In re Welsh 
Hospital (Netley) Fund, Thomas v~. 
Attorney-General, (5) and Re Pritt, Morton 
v. National Church League (6); but in all 
these cases it is clear from the words used 
that the donor or testator intended the 
money to go to charity absolutely, whilst 
in the case before us upon the findings of 
fact there was no such intention. The in- 
tention clearly was a limited charitable 
intention, that is, that the donees of the 
properly should erect upon it an Ashram for 
the education of religious reformers. The 
charitable intent was specific and strictly 
limited and, as the performance of the 
condition has been rendered impossible, 
the gift has failed. Asthe gift has fail- 
ed, the land reverted to the successor-in- 
title tothe donor, namely his eldest son, 
and he is entitled to possession of the 
-Same. In our view this is not a case 
where mesne profits should be given and 
the appellant has very properly not asked 
us to make such an order. In the result, 
therefore, this appeal is allowed with costs 
and the decree of the learned Munsif res- 
tored. The plaintiff must also have his 


costs in both the lower Courts. 


Appeal allowed. 
Oh. 635; 56S J 668: 


(6) (1916) 113 L T 136; 31 T L R299; 1915 W N 
134; 85 L J Ch. 166. 


* Page of (1927) 2 Ch.—{ÆEd.] 
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LAHORE HIGH COURT 
Second Civil Appeal No. 751 of 1932 
April 17, 19385 
TEK CHAND AND SKEMP, JJ. 
BUTA—PLAINTIPE—A PPELLANT 
VETSUS 
Musammat HAPHO AND OTHERS—DEFENDANTS 
AND ANOTHER—FPLAINTIFF— RESPONDENTS. 
Custom (Punjab)—Gifi—Arains of Nakodar Tehsil, 
Jullundur District—Gift of ancestral property by 
sonless proprietor to pre-deceased son's daughter— 
Validity of. 
Among Arains of Nakodar Tehsil, Jullundur Dis- 
trict, it is open to a proprietor having no sons 
living to make a valid gift of his ancestral pro- 
perty in favour of his predeceased son's daughter. 


S, O. A. from a decree of the District 
Judge, Jallundur, dated January 22, 1932. 


‘Mr. Indar Dev for Mr. Achhru Ram, for 
the Appellant. 
Das and Barkat-Ali, 


Messrs. Devi 
the Respondents. 


Skemp, J—On August 19, 1930, Gaman, 
an Arain of Nakodar Tahsil, District Jallun- 
dur, gifted his property 63 kanals and 3 
marlas to his daughters Musammat Hapho 
and his grand-daughter Musammat Nur 
Bibi, daughter of his deceased son Dulla. 
On December 1, 1930, Gaman’s nephew Buta 
and his grandnephews Pir Mohammad and 
Shan Mohammad brought a suit for a decla- 
ration that the gift would not affect their 
reversionary rights after Gaman’s death. 
The Courts below have found that the pro- 
perty gifted was ancestral except for 15 
kanals and 5 marlas. They have, however, 
dismissed the stiit entirely, holding that 
among Arains of the Nakoday Tahsil a pro- 
prietor is empowered by custom io make a 
gift no: only to his daughter, but to his pre- 
deceased son's daughter. The plaintiffs have 
come up to the High Court in second appeal 
on a certificate. 

Before us there is no contest as to the gift 
in favour of Musammat Hapho, Counsel ad- 
mitting that a sonless Arain of Nakodar 
Tahsil can gift ancestral property to his 
daughter; nor is thereany contest as to the 
non-ancestral property. The only contest 
is as to the one-half of Gaman’s ancestral 
property which was gifted to his grand- 
daughter Musammat Nur Bibi. In view of 
the Question and Answer No. 90 (A) in Rat 
Bahadur Hotu Singh’s Customary Law of 
Jullundur District, the onus was rightly 
placed on the defendants. The following 
instances have been cited: three on behalf 
of the plaintifis and five on behalf of the 
defendants : 

On behalf of the plaintiffs; 


for 
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1. Exhibit P-8, a judgment by Lala Achhru 
Ram, Munsif, dated December 24, 1898. 

2. Exhibit P-6, a judgment by Lala Munna 
Lal, Munsif, dated July 30, 1909. A. petition 
agains, Lala Munna Lal's judgment was 
dismissed in kutcha peshi by Reid, J. on 
May 17, 1910. 

3. Exhibit P-7, ajudgment by Pandit 
Rajindar Krishna, Subordinate Judge, 4th 
Class, dated December 11, 1924. 

These three instances undoubtedly sup- 
port the plaintiffs’ case. 

On the other hand, the respondents rely 
on (1) a judgment by Lt.-Col. B. C. Roe, 
District Judge of Jullundur, given on 
March 10, 1926. 

Rahmatullah, an Arain of the Nakodar 
Tahsil had made a will in favour of his pre- 
deceased son’s daughters. It was admitted 
before the District Judge by respondents 
Counsel that such a will was valid. The 
factum of the will was contested, but found 
in favour of the grand-daughters. 

(2) Exhibit D-2 a judgment by E. R. An- 
derson, District Judge of Jallundar, dated 
May 26,1927. This judgment cited Bala v. 
Nur Mohamad (1) and alsoinstances given in 
Prenter’s Codification of Custom, Vol. I, p. 
206, and held that a gift made by a sonless 
proprietors in favour of son’s daughter and 
daughter's son was valid by custom. 

(3) Exhibit D-A, a judgment by Khan 
Z2ke-ud-Din, District Judge of Jullundur, 
dated August 10, 1929. 

(4) They also rely on Bala v. Nur 
Mohamed (1) in which Lal Chand, J., reject- 
ed an appeal and upheld a gift by Ambia, 
an Arain of the Nakodar Tahsil, in favour 
of his daughter's son and son's daughter 
who had married his daughter’s son. The 
Judge said: 

“It is now established beyond doubt that a gift 
by an Arain of Jullundur District of his entire estate 
in favour of his daughter’s son is valid by custom. 
It appears to me that there is no distinction in prin- 
ciple where the gift is made in favour of a son's 
daughter, specially as in the present case, she is 
married to a daughter's son.” | 

(5) Civil Appeal No. 841 of 1921, decided 
on April 14, 1924, by a Division Bench of 
the High Court. The Bench rejected an 
appeal against the judgment of Khan Baha- 
dur Mirza Zafar Ali, Additional Judge, 
Jullundur, upholding a gift by an Arain 
of the Jullundar Tahsil in favour of his 
daughter and three daughters of his deceas- 
ed son. The judgment discusses the law 


‘at some length and also cites three instances 


of mutations. In my opinion the instances 
quoted on behalf of the defendants are more 


(1) 133 P R 1906, 
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cogent and more authoritative than those 
quoted for the - plaintiffs. They include 
two judgments by this Court and three 
judgments by District Judges. Further, it 
is well known that among Arains, an endoga- 
mous tribe, women hold an unusually favour 
ed position, and there are numerous authori- 
ties in which a right to make a gift to 
daughters, has been upheld. Ifa man can 
make a gift to his daughter, it is shard to 
see why he should not also make a gift in 
favour of his pre-deceased son's daughter, 
who in ihis case must have been brought 
up asa daughter. For these reasons I am 
of opinion that the appeal should be dis- 
missed with costs. 

Tek Chand, J.—I agree. 

N. Appeal dismissed. 





l LAHORE HIGH COURT 
First Civil Appeal No. 1020 of 1931 
December 14, 1934. 

Youne, CO. J. AND RANGI LAL, J. 
GHULAM MUHAMMAD—PLAINTIPF— 
APPELLANT - 

f VETSUS 
Tan SECRETARY or STATE ror INDIA tn 
COUNCIL, Tarouca COLLECTOR or 
GUJRANW ALA—Derrenpant—- 
RESPONDENT 

Custom (Punjab)—Agriculturist—Evidence to prove 
—IHvidence that person's ancesiors had held land— 
Necessity of—Ulma, meaning of. | 

For a tribe to bea statutory agricultural tribe, it 
is necessary that some or other of the tribe must have 
held land within living memory. Evidence to this 
effect combined with other evidence of caste will 
establish that a person is a member of an agricul- 
tural tribe. The Revenue Records which could be 
produc2d, if land had been held by himself or his 
ancestors, would then show the caste to which he þe- 
longed. 

Where the plaintiff himself, all his living relatives 
and ali his ancestors, as far as any one knows, have 
been engaged in businessand there wes not a tittle 
of evidence that either he himself orany cf his re- 
latives have ever held land : 

Heid, that it was not proved that be wes a Rajput 
Khokhar. 

Ulma is a word, like Maulvi, giving ‘a description 
as a learned man, 

F. C. A. from the decree of ihe 
Subordinate Judge, 

Messrs. Barkat Ali and Niaz Ali, for the 
Appellant. C e ts 

Diwan Ram Lal, Government Advocate, 
for the Respondent. 


Young, C. J.—This is a first appeal from 
the decision ofthe learned Senior Subor- 
dinate Judge of Gujranwala. The plaintiff 
Ghulam Muhammad bought some land 


Senior 
Gujranwala, dated 
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from one Nawab Din. In due course it 
was necessary to obtain mutation. The 
vendor was a non-agriculturist. The pat- 
wari notedin the mutation proceeding 
that the plaintiff was an Ulma by caste 
but that he wished to be entered es a 
Rajput Khokhar. The patwari also sug- 
gested that the plaintiff wished to be de- 
scribed asa Rajput Khokhar, in order that 
he might in future be able to purchase 
lend. The plaintiff objected to this deserip- 
tion and brought this declaratory suit to es- 
tablish that he was a Rajput Khokhar and 
therefore, a member of an agricultural tribe. 
The learned Senior Subcrdinate Judge 
dismissed the plaintiff's suit, holding that 
the plaintiff had not proved bis case. The 
plaintiff, therefore, eppeals. 

We have examined the evidence pro- 
duced by the plaintiff. Wedo not need 
to consider in this case whether the des- 
cription esan Ulmais a caste or not, 
prima facie Ulmaisa word, like Maulvi 
giving a description as. è learned man. 

The real point is: Has the plaintiff 
satisfaciorily proved that he isa Khokhar 
Rajput? We have examined the evidence 
and have come tothe conclusion that the 


plaintiff has failed to establish this. He 
has called anumber of connections by 
marriage who say that hs is a Khekhar 


Rajput. The evidence of these witnesses 
is wholly insufficient in our opinion, to 
establish the fact. They are, obviously, 
It is totheiy interest 
that the status ofthe plaintiff should be 
raised to that of a Khokhar Rajput. Two 
other witnesses were produced, wha say 
that they are Khokhar Rajputs and that the 
plaintiff is related to them by blood. They 
say that the plaintiffis their uncle in the 
fourth degree and a cousin in the 
third. This again, does not strike us gs 


being particularly reliable evidence. It 


seemsto usthat if, in fact, the plaintiff 
was related to them by blood it would 
have been possible to produce some better 
evidence than the mere statements of 
ihe witnesses. d 

The facts of this case are that the plaintiff 
himself, all his living relatives and all 
his ancestors, as farasany one knows, 
have been engaged in business. There ig 
not a tittle of evidence that either he 
himself or any of his relatives have ever 
held land. For a tribe to be a statutory 
agricultural tribe, it is necessary thatsome 
time or other of the tribe must have held 
jand within living memory. Ifthe plaintiff 
had led evidence to prove that his ancestors 


~ 
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hed held land it would have assisted his 
case. This evidence combined with other 
evidence of. caste, would satisfactorily es- 
tablish that the plaintiff was a member of 
an agricultural tribe. The Revenue Record 
which could be produced if land had been 
held by himself or his ancestors, would 
then show the caste to which he belonged. 
In this case, therefore, is nothing of this 
sort on the record. 

We, therefore, see no reason to interfere 
with the- decision of the lower Court, and 
dismiss the appeal with costs. 

N. Appeal dismissed. 


ee 
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CALCUTTA HIGH COURT 
Civil Appeals Nos. 1064 and 1659 
of 1934 and Rule No. 1232 (S) of 1934 
January 10, 1935 
Guia AND BARTLEY, JJ. 

RAKHAL DAS CHATTOPADHAYA AND 
ANOTAER—DrrenpAnts Nos. 4 and 5 
—APPELLANTS 
versus 
INDUBALA BASU AND OTHERS 
— RESPONDENTS. 

Registration Act (XVI of 1903), s. 17—Memorandum 
evidencing equitable mortgage and only record of 
completed transaction—Memorandum not constituting 
a bargain—Registration, if necessary. 

A memorandum which isa part of the transaction 
evidencing an equitable mortgage by deposit of 
title deeds, is only the record of a completed tran- 
saction, and doesnot constitute a bargain as to the 
deposit of title deeds, and the memorandum ês such 
does not require registration. 

C. A. against the appellate decrees of 
Additional District Judge, 24-Parganas, 
dated April 5 and 6, 1934. 

Messrs. Sarat Chandra Basak, Rajendra 
Bhusan Bakshi, Panchanan Ghosal (in 
No. 1064), Rajendra Chandra Guha, 
Bepin Chandra Bose and Mahendra K. 
Ghose (in No.. 1659), for the Appellants. 

Messrs. Abinash Chandra Ghose, Jatis 
Chandra Guha (in No. 1064), and Raj- 
endra Bhusan Bakshi (in No. 1659), for 

the Respondents. 


Judgment.—The plaintiff in the suit out 
of which this appeal has arisen, prayed 
for the enforcement of an equitable 
mortgage. The plaintiff's case was that 
defendants Nos. 1 and 2 executed a hand- 
note in her favour on March 30, 1932 and 
on the same date deposited title deeds 
of certain properties as security for the 
loan on the hand-note, thus creating an 
equitable mortgage in her favour. A 
memorandum was said to have been exe 
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cuted by the defendants Nos. 1 and 2 evi- 
dencing the fact of the deposit of title 
deeds. The case of the plaintiffs wes that 
the memorandum executed by the defen- 
dants Nos. 1 and 2 had’ somehow passed 
into the hands of defendants Nos. 4 and 
5 who itwas alleged had succeeded in 
obtaining a collusive mortgage: bond 
executed by defendants “Nos. 1; 2 end 3 
in their favour on December 16, 1932. It 
is necessary to mention in this connection 
that the properties covered by the title 
deeds deposited by defendants Nos. 1 


and 2 on March 30, 1932, were the same 


as those hypothecated by the three defen- 
dants Nos. 1,2 and 3 in the mortgage 
deed executed by them in favour of de- 
fendants Nos. 4 and 5 on March 30, 1932. 
The claim of the plaintiffin the suit was 
at first resisted by defendents Nos. 1, 2, 
4 and bin the suit: but in view of the 
events that subsequently happened, it is 
not necessary for the purpose of tikis ap- 
peal to consider the case of the defen- 
dants other ihan defendants Nos. 4 and 5. 
These defendants asserted thata mortgage 
by defendant No.1 of an undivided share 
of property belonging to a joint family 
governed by the ‘Mitakshara School of 
Hindu Law was invalid in law; further 
that there was partition amongst defen- 
dants Nos. 1 and 3 (husband end wife) and 


their co-sharers, by virtue of which defen- 


dant No. 3 (the wife) acquired interest 
jointly with defendant No. 1 in respect of 
one of the items of property of which the 
title deeds were deposited with the plain- 
tiff, on March 30, 1932. As tothe nature 
of the transaction in fevour of the plaintiff, 
it was pleaded in defence by defendants 
Nos. 4 and 5 thatthe memo referred to 
by the plaintiff in her plaint, did not and 


“could not constitute and create any equit- 


able mortgage; that it was inadmissible 
for wantof registration, and further that 
as the memo constituted the bargain be- 
tween the‘parties, no oral evidence of the 
transaction was admissible under the law. 
that the 
memo had been suppressed by the plaintiff 
with an object, and a false statement was 
purposely made that it had passed into the 
hands of the defendants. The contesting 


‘defendants asserted that the mortgage in 


their favour executed by defendants 
Nos. 1, 2 and 3 on December 16, 1932, was 
a valid mortgage, and should prevail over 
the equitable mortgage by . defendants 
Nos. land 2 in favour of the plaintiff and 
alleged to have been created on March 30, 
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1932. The’ Court of fist” instance dismiss- 
ed the plaint as against the defendants 
Nos. 4 and 5. On appeal’ by the plaintiff, 
the learned Additional District Judge, 24- 
Parganas, reversed the decision of the trial 
Court, and ‘passed a*preliminary decree 
In favour -ofthe plaintiff on the footing of 
an equitable mortgage created-in her 
favour bythe defendants Nos.1 and 2, 
directing the sale of the mortgaged pro- 
perties specified inthe plaint, on` fejlure 
to pay the mortgage debt within the period 
of grace allowed by the Court. The de- 
fendants Nos. 4 and 5 appealed to this 
Court. The questionsraised in support of 
this appeal on evidence in the case, and on 
the findings arrived ot by the Courts be- 
low, were many and various, in view of 
the different matters in controversy be- 
tween the parties concerned: the plain- 
tiff on the one hand and the contesting 
defendants Nos.4 and 5, the appellants in 
this Court on the other. The main points, 
however, which arise for consideration are 
two in number; and we prcceed to deal 
with them. 


In view ofthe pleadings of the 
Parties: {he memorandum, the contents 
of which were proved by eyi- 


dence and regard being had to the conclu- 
sion arrived at by the Court of appeal 
below on materials placed before the Court, 
we are definitely of opinion: that the 
memorandum which was: 2 part of the 
transaction evidencing en. equitable mori- 
gage by deposit oftitle deeds, was only 
the record of a completed transaction, and 
did not constitute » bargain asto the de- 
posit of title deeds. The memorandum as. 
such did not require registration, and the. 
learned Judge inthe Court of appeal be- 
low was rightin holding that oral evi- 
dence as tothe deposit of title deeds was 
admissible in evidence. Evidence was 
rightly admitted on this part of the case; 
and the conclusions on evidence arrived at 
by the Judge have to be accepted by us. 
There was, inthe above view of the case 
before us, an equitable mortgage created 
by defendants Nos. Land 2 in favour of 
the plaintiff.- On Märeh 30, 1932, by de- 
posit of title deeds; and the mortgage thus 
created was ‘operative to the extent of the 
interests in the properties to which, the 
mortgagors, defendants Nos. I and 2, had 
title, and to that extent only. The mort- 
gagee could not claim any title higher than 
the one the mortgagors had in the different 
items of property covered by the title deeds 
deposited with the plaintiff. ` 
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2. The question that arises for considers- 
tion next, is whether the plaintiff could be 
allowed to have a mortgage decree agains 
property which was owned by defendants 
Nos. 1 and 3 jointly, by virtue of a partition 
between the members of a joint family 
governed by the Mitakshara School of Hindu 
Law. The fact of the partition was clearly 
established, and has been found by the 
Court of appeal below. Onthe terms of 
ihe partition deed Ex. B, in the case, it 
was beyond controversy, and it was de- 
finitely held by the trial Court, that the 
property which was the subject of the 
equitable mortgage by defendant 
No. 1 was allotted on partition to the de- 
fendants Nos. 1 and 3 jointly, their share 
having been left undefined and undeter- 
mined. Defendant No. 3 was not a mori- 
gagor so faras the equitable mortgage in 
suit was concerned. On the materials on 
the record end on the conclusions arrived 
at by the trial Court referred to above, 
which have not been reversed by the 
Court: of. appeal below, the plaintiff wes 
not entitled to get a mortgage decree in 
respect of the properties Ke, Kha and Ga 
of the plaint, soas to bind the interest of 
defendant No. 3 whowasno party to this 
equitable mortgage in favour of the plain- 
tiff; the decree as passed by the Court of 
appeal below cannot therefere be upheld. 
In the above view of the case before us, 
and asa result of the decision arrived at by 
us, as indicated above, this appsal must 
be allowed, and we direct accordingly. 
The decree passed by the learned Addition- 
al District Judge, inthe Court of appeal 
below, is varied tothis extent, that in 
default of payment of the decretal amount 
withinterest atthe rate mentioned in the 
hand-note executed by the defendants 
Nos. 1 and2 inthe plaintifi's favour on 
March 30,1932, and thereafter at 6 per 
cent per annum until realization, the right, 
title and interest of defendants Nos. 1 
and: 2 in the mortgaged property specified 
in the plaint will be sold for realization. 
of the decretal debt, and that the right, 
title and interest -of defendant No. 3 in 
the mortgaged property existing at the 
time of the mortgage in favour of defen- 
dants Nos. 4 and 5 on December 16, 1932, 
will not be affected by such a sale. In the 
circumstances of the case we make no order 
as tocosts. The parties are to bear their 


own costs throughout the litigation in- 
cluding the costs inthis appeal. 
N. Appeal allowed, 


y 
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PATNA HIGH COURT 
Civil Appeal No. 243 of 1933 
l December 4, 1935 

Wort, J, 
MUNSHI MAHTON AND otanrs— 
— DEFENDANTS— A PPELLANTS 
VETEUS 
J UGESWARI PRASAD SINGH AND 
OTHERS—-PLAINTIFFS AND OTHERS Pro ` 
forma DEFENDANTS— RESPONDENTS 

Estoppel—Oral lease of land—Lessee building 
house thereon-—~Another purchasing house from lessee 
after order from lessor permitting him to do so— 
Suit by lessor for ejecting purchaser—Held, permis- 
ston was similar to license and lessor was not estop- 
ped from ejecting. 

leased out certain land by oral lease to C 
who built a house thereon. B purchased the house 
from C and at.the time of the purchase got an 
order from A permitting him to purchase the 
house. Subsequently, A brought a suit to eject B, 
having served him with notics to quit: 

Held, that the order given by A was merely a 
permission to purchase the interest of C and was 
not dissimilar to a license to gub-let in cases where 
there is a covenant not to assign or sub-let. The 
action cf B and C were referable to the verbal 
contract whatever that might have been and that A 
was not estopped in any way now from saying that 
hə was entitled to eject the defendants on one 
month's notice. Forbes v. Ralli (1), distinguished, 

C. A. from appellate decree of the Sub- 
Judge, Third Court, Patna, dated August 15, 
1932. : coe 

Messrs. A: B. Mukharji and U. :N. 
Banarji; for the Appellants. i 
. Mr. G. P. Singh, for the Respondents. 

Judgment.—This is a, very hard case 
for the appellants and from whatever point 
of view I look at it, I find it impossible to 
accept the argument of Mr. Mukharji 


appearing on behalf of the. defendant- 
appellants. The plaintiffs are the landlords 


who brought an action to eject the defend- 
ents having served them with a notice to 
quit. A previous action had been brought 
in which the landlords had treated the 
defendants as teants-at-will, but the Courts 
had rightly held that the defendants were: 
not tenants-at-will and that a notice to quit 
was necessary. Hence this action out of 
= which this appeal arises. Now the defend- 
ants purchased the house which they now 
occupy from the defendants second party. 
It would appear that the defendants second 
party took en oral lease of this land about 
four yess ago and erected this house 
thereon. ‘The purchase was made by the 
first party defendants from the second 
party in 1922 and about the time of the 
purchase the defendants got from the 
plaintifis an order which reads as follows: 


“Order for the purchase of Dik land (1 i 
Fesidential ase) tò Shiboy Mahton and ny 
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village Barh, pargana Ghayaspore, ete., etc., b? 
Jugeshwari Prasad Singh, the malik and karta of the 
family, resident of villags Gonawan. As prayed for 
permission is given to you to purchase a residential 
house from Sham Ləl Modi, son of Sanichar Modi. 
You do purchase the said residential house quite 
willingly with my permission and pay Rs. 25 as 
salami for recognizing you and registering your 
name. Hence an order in writing is given for future 
reference. Dated Jaith 3, 1329, F'asli.” 

Now Mr. Mukharji does not contend, and 
it is impossible to contend, that under that 
document he gota lezse in perpetuity or a 
lease for eny period for that matter. It was 
merely a permission to purchase the interest 
of defendants second party. It is not 
dissimilar io a license to sub-letin cases 
where there is a covenant nob 10 assign or 
sub-let. Even had the defendants been 
minded to bring an ection for specific per- 
formance against the plaintiffs, L very much - 
doubt whether they could have succeeded 
ag there is ro contract which might be 
described as 2 lesse of the land for any 
period, much less a lease in perpetuity. 
But Mr. Mukharji contends thet in the 
events which have happened the plaintiffs 
are estopped now from ejecting the defend- 
ants or, to put it in other words, they are 
estopped from saying ‘that the defendants 
are not entitled to remain as tenants of 
this house in perpetuity. Reliance was 
placed on the decision in Forbes v. Ralli 
(1). Mr. Ameer_:Ali who delivered the 
opinion of their- Lordships of the Judicial 
Committee of the-Privy Council applied the 
principle’ of Ramsden v. Dyson (2) and there. 
held that the defendants were entitled to a. 
permanent lease having regard to a repre- 
sentation made by the plaintiff dated 
December 31, 1903.. Now whatever may be 
said about the application of the principle. 
laid down in Forbes v. Ralli (1), itseems 
tome to bea case which is very clearly 
different from the one which is before me. 
There had been a lease dated June 22, 1894, 
in that case, and the manager of the defend- 
ant apparently being uncertain as io what 
was the nature of that lease, wrote to the 
plaintifis, and the plaintiffs had made a 
representation which their Lordships of the 
Privy Council described as an estoppel: 
. “Referring to your conversation of this morning 
with Mr. Forbes and myself, I write at your request 


to say that the lease executed by Mr. C. Acatos, dated 
June 22, 1894, isa permanent lease and gives you the 


(1) 52 I A 178; 87 Ind. Cas, 318; A I R 1925 PO, 
146; 4 Pat. 707; 23 A LJ 548; 6 PL T401; 27 Bom 
L R860; 49M LJ 48; 41 CL J 548; LREA (P. C.) 
119; (1925) M WN 453; 300 WN 49; 2 OW N 514 


AO) (1866) 1H L 129; 14 W R926; 12 Jur, (N. 8.) 
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right to erect buildings, but it does not entitle you to 
hold at fixed rate.” 

Reference was made to that authority in 
the well-known decision of Arif v. Jadunath 
Mazumdar (3) at p. 102* where Lord Russell 
states : 

. “Reference is made by the learned Judge to the case 

of Forbes v. Ralli (1) before this Board, but that 
decision was based upon an estoppel grounded upon 
a statement of fact.” 

Now as I look at the matter, at the very 
highest the appellants’ case can be putin 
this way: that by the order dated Jeth 3, 
1329, Fasli the appellants were allowed to 
purchase all the interest which the defend- 
ants second party had. From one point of 
view the case in my judgment could not 
"be stated to be as favourable to the appel- 
lants as that; but assuming that they had 
the authority from the landlords to purchase 
the interest of defendants second party, 
what had the defendants second purty ? 
Apparently they had gone on the land and 
erected the building on this oral lease. 
Now it would be impossible for me to say 
thet they hed a lease in perpetuity, as s. 107, 
Transfer of Property Act, would heve been 
in their way, end for myself I cannot dis- 
tinguish the position of defendants-second 
party and, therefore, of course defendants- 
first party, if their rights were co-extensive, 
with the position of Ariff had gone into 
‘possession on an oral agreement under which 
the proprietor had agreed to give him a 
lease in perpetuity. Ariff alleged that on 
that representation he put, up the buildings 
and was pul to great expense, and it was 
contended in that case thatthe proprietor 
was estopped. Lord Russell in dealing with 
the case made this statement: ; 

“In truth this case, when tha true facts are 
appreciated, is simple enough. The acts of the 
respondent are all referable to a verbal ‘contract 
which was enforceable against the appellant at the 
time when the respondent’s expenditure was incurred 


and for long afterwards. Unfortunately for the 
respondent, he allowed his right to enforce his contract 


to becoms barred, with the result that he can only’ 


resist the appellant's claim to possession by seeking 
to establish a title, the acquisition of which is for- 
bidden by the statute. The statute disables bim 
from contesting the appellant’s right to possession.” | 

Assuming in favour of the appellants that 


the rights of defendants first party and those 


of defendants second party are the same, I. 


cannot help saying that the actions of the 
defendants are referable to the verbal 
contract whatever that may hava been. 


(3) 58 IA 91; 131 Ind. Cas. 762;A IR 1931 PO 
79; 60 ML J 538; 33L W 586: 530 LJ 359:35 OW 
N 550; 15 R D 354;8 O WN’739; (1931) M W N 480; 
Ind, Rul (1931) P C 154; 33 Bom. L R 913; 58 O 1235 
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Again assuming that defehdants first party 
had purchased the rights of defendants 
second party, they might have had a right 
to specific performance, but it cannot be 
said that the plaintiffs are estopped in any 
way now from saying in their action that 
they are entitled to eject the defendants on 
one month’s notice. As l have said, itis a 
hard case for the defendants, but that can 
in no way influence my view on the question 
of law which arises. The appeal in my 
judgment fails and must be dismissed with 
costs, but the appellants may have leave 
to appeal under the Letters Patent. 

D. Appeal dismissed. 
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RANGOON HIGH COURT 
Criminal Appeal No. 1634 of 1935 
December 23, 1939 
Mossy AND Ba U, Jd. 

. NGA TIN MAUNG—APpPELLANT 
VETSUS 
TEMPEROR—Oprosits Party. l 

Penal Code (Act XLV of 1860), ss. 302, 301-[— 
Accused giving only one blow on non-vital part of 
body—Inteniion to kill, if can be presumed—Con- 
viction should be under s. 304, first part. 

Whers the aczused gives only one blow and that 
on a non-vital part of the body, the accused cannot 
be attributed the intention to cause either death or a 
wound sufficient in the ordinary course of nature to 
cause death and where death has ensued as a result 
of such blow, the conviction under s. 302, Penal 
Code, should be elteredto one under s. 304, first 


part. i 
Or. A. from an.order of the Additional 


Sessions Judge, Pakokku, dated November 
23, 1935.. ; 

Mr. Kya Gaing, for the Appellant. 

Mr. E. W. Lambert, for the Crown, || 

Judgment.—The appellant was convict- 
ed and sentenced to death under s. 302, 
Indian Penal Code. The facts are few and 
they are no longer in dispute. On the night 
of August 21, Po Chit,on his way home, 
dropped in at the house of Ma Thay Thay, 
where he met the deceased Thin E and a 
few others. After staying there for a short 
while he left Ma Thay Thay’s house accom- 
panied by Tin E. When they came near 
the house of Ba Tu they found the appellant 
Tin Maung sitting on the road. Po Chit 
told Tin Maung in a jocular manner to 
move out of their way. The appellant 
neither moved nor made any reply. When 
Po Chit and deceased went about three 
cubits further on, the appellant gave a blow 
from behind to the deceased, and ran away. 
The deceased fell, and in reply to his shouts 
Ba Tu and a few others turned up. To them 
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deceased denounced that his essailant was 
the appellant Tin Maung. Po Chit also 
made a similar denunciation. A report was 
at once made to the headmen Po Hla. Po 
Hla arrived on the scene, end found the 
deczased unconscious. A short while leter 
the deceased expired. Irom the scene of 
the crime the -headmen Po Hle, accompanied 
by a few lugyis, went io the house of the ap- 
pellant. They made a search and found a 
dah struck on a rack. 

As the dah wes stained with blood it was 
seized and taken to the Police Station to- 
gether with the appellant. On arrival at the 
Police Station, the Police seized the longy 
which the appellant was found wearing, as 
it was elso found stained with blocd. Both 
the dah and the lungyi wevesent to the 
Chemical Examiner, and Chemical Exami- 
ners report shows that the blcod found on 
the dah end the longyi wes human blood. 
On these facts it must be held that the ap- 
pellant was the assailant of the deceased, 
and the cnly point that has been urged 
seriously before us now is that the offence 
which the appellant hes committed is not one 


falling under s. 302 but one falling under 


s. 304, first part, of the Penal Code. The 
learned Advocate forthe appellant submits 
that es the appellant gave only one blow, 
and the blow wes given on a non-vital pert 


of the body, the intention to be attributed to- 


the appellant was that he never intended to 
cause either death or a wound sufficient in 
the ordinary course of nature to cause death. 
There is no dispute thatg he gave only one 
blow on the knee. If he had any intention 
of killing the deceased he. would have given 
a blow on a vital part, such as the head or 
the neck. In these circumstances we alter 
the conviction to one under s. 304, first part, 
of the Penal Code, and reduce the senience 
to 10 years’ rigorous imprisonment. 
N. Conviction altered. 





| PATNA HIGH COURT 
Civil Appeal No. 695 of 1932 
December 10, 1935. 
Wort AND ROWLAND, JJ. 
Firm MOHAN LAL-RAM GOPAL 
~—PLAINTIFF—APPELLANT 
č vETSUS ` 
Frem UDAI RAM-SEWA RAM AND OTHERS 
—DEFENDANTS— RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. XXX 
r. 1, s. 100—Plaintiyf describing himself’ as irm M 
G. situate in X, through proprietor B”—Plaint signed 
by B—Held, plowntiff should te deemed to be suing 
tn his own name Finding, of fact however gross 
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is binding—Practice—Pleading—Defective frame èf 
sutt—Plaintiff should be given opportunity to correct. 

The plaintiff in the plaint had describ- 
ed the plaintif himself as ‘the firm M situate in 
X, etc, through B proprietor of the said firm’ and 
the plaint was signed by B: 

Held, that the plaintiff was suing not in the 
firm’s name but in his own name, and the mere 
foct of the firm's name being mentioned in no way 
affects the metter. What is contemplated in 
O. XXX, r. 1, Civil Procedure Code, is that two or 
more persons under a firm may sue without men- 
tioning the names of the individuals, aes 

A finding of fact in second appeal is binding 
upon the High Court, however gross or inexcusable 
that finding may be. Durga Choudhrainv. Jawahir 
Singh (1), relied on. 

The technical ru'es governing the froming of 
pleadings are not intended to deprive a litigant of 
his remedy, but to serve the ends of justice where 
the Court finds that the frame of the suit is de- 
fective, it should give an opportunity to the plaint 
iff to putting the pleadings in order. Samrathrat 
Khetsidas v. Kasturbhat Jagabhai (2), relied on. 

C. A. from appellate decree of lhe 


Sub-Judge, Motihari, dated February 


„ð, 1932. 


Messrs. Sarju Prasad and K. Dayal, for 
the Appellent. 

Messrs. A. `K. Roy, and Harihar 
Prasad Sinha, forthe Respondents. 

Wort, J.—T'his is the plaintiff's appeal in 
an action in which balance of account 
wes Claimed to the amount of Rs. 1,027-1-3. 
The. plaintiff's case was that there being 
money-lending transacticn between the 
plaintiff-firm and the defendants after 


certain paymenis made by the defendants, | 


there masa balance the figure of which 


1 have just mentioned. The trial Court 
gave judgment forthe plaintiff, but that 


decision was reversed in the lower Ap- 


pellate Court. The first point upon which > 


the learned Judge in the 
reversed the decision of the 


Court below . 
trial Court. 


was as to the maintainability of the suit as ` 


it was described. The plaintiff in this 


plaint hed described the plaintiff himself 


as the 


“Firm Mohan Lal Ram Gopal situate in Bettiah — 


town, ete, through Babu Bhagat Lall, 
ofthe said firm.” 


and the plaint was signed by Babu Bhagat 
Lell. The Judge in the Court below has 
decided against the plaintiff on the 


proprietor 


se 


assumption that the plaintiff was suing ' 


underthe firm’s name. It will be a waste 
of public time to refer to authorities 
this matter. 
so faras itis necessary to mention it in 
thisappeal is that the plaintiff was suing 
not in the firm’s name but inhis own name 
and the mere fact of the firm’sname being 
mentioned in no way affects the matter. What 
is contemplated in O. XXX, 1.1, Civil Pro« 


in : 
The short answer to the point . 


tn, 
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‘cedure ‘Code is that two or more persons 
under a firm may sue without mentioning 
the names of the individuals. That is not 
‘this case. The point is answered in the 
manner I have already indicated. But in 
the circumstances it is unnecessary to come 
to any definite conclusion on thet matter for 
the reason thatthe learned Judge in the 
-Court below has decided it against the 
plaintiff upon the merits. Mr. Sarju Prasad 
appearing on behalf of the appellant frank- 


ly admits that his argument relates to 
questions of fact, but he has 
‘contended that the decision of the 


learned Judge in the Court below is not 
binding upon us because the learned 
Judge misconceived the pleadings, miscon- 
ceived the evidence and has been guilty 
of one or two instances of errors of record. 
We have no jurisdiction even to discuss 
this matter as was pointed out by their 
Lordships of this Judicial Committee in 
the well-known case of Durga Choudhrain 
v. Jawahir Singh (1), at p. 127* where it 
was laid down thata finding of fact in 
second appealis binding upon the High 
Court, however gross or inexcusable that 
finding may be. The first point (I mention 
the points merely to show that they are 
questions of fact) is this: thet the learned 
Judge inthe Court below is said to have 
committed an. error of record because he 
states that the plaintiff edmits the trans- 
tions were not in his presence. We have 
been referred to a passage in the evidence 
of the plaintiff which might be read in the 
manner in which Mr, Sarju Prasad wishes 
us toread it but all I propose to say with 
regard tothe matter that having regard 
also toa statement at the end of the cross- 
examination ofthe plaintiff with regard 
to a hundi which was not ihe subject-mat- 
ter of the action but which the plaintiff 
made a pərt of his evidence, I am of opinion 
that the finding ofthe Judge was excus- 
able to putit no higher. The second er- 
ror of record so-called is that the learned 
Judge states in his judgment with regard 
to the hundi which Ihave mentioned, the 


following: 

“Except the entry inthe plaintiff's account books 
about the payment of the hundi to defendant No. 1, 
there isno evidence onthe point and defendant 
No. 1 has denied hisalleged endorsement on the 
hundi stating that he did not receive the money 
entered in it.” i 

The pissage taken as a whole seems to 
be clear. We have looked at the evidence 
not for the purpose of deciding the fact bat 


- (D) 18 C 23; 17 TA 122; 5Sar 560 (P. 0.. 
* Page of 17 I, A.—[Hd.] 
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to understand the point, and it 


‘appears that no specific question was put to 


the defendant as to his signature but when 
asked questions regarding the transaction 
which the hundi represented, he denied it 
im its entirety. It seemsto me quite clear 
what the learned Judge means when he 
says that he denied the alleged endorse- 
ment onthe hundi stating that he did not 
receive the money being the consideration 
for it. But the whole matter of the appeal 
is disposed of by the other findings, more 
particularly those relating to the books. 
The judgment of the Judge in the Court 
below can be summarised by stating that 
he has disbelieved the account ,books pro- 
duced ‘by the plaintiff, and once having 
arrived at that view of the case, although 
the Judge might have been guilty of an 
error of record (I do not decide that he was) 
the reversal of his decision on the points 
which are said to be the subject-matter of 
{hat error of record wouldin no way assist 
ihe plaintiff having regard to his finding, 
In my judgment the finding of the Court 
below, whatever criticism there may he of 
it, was ə finding offact and is binding 
upon us in second appeal. The appeal, 
therefore, fails and must be dismissed 
with costs. 

Rowland, J—I agree. With reference 
to the questicn of maintainability of the 
suit as framed, I would like just to add 
that ifthe Subordinate Judge had been 
right in his view that the frame of the suit 
was defective, he would have done better 
to give the plaintiff an opportunity of putt- 
ing his pleadings inorder. Such proce- 
dure is provided for in O. I,r. 10, Civil 
Procedure Code where a suit has been in- 
stituted in the nameof the wrong person 
ng plaintiff or where itis doubtful whether 
it has been instituted inthe name of the 
right plaintiff. Again O. VI, r. 17, pro- 
vides for allowing alteration or amend- 
ment of pleadings “at any stage, and points 
out that : l 

“all such amendments shall be made as may be 
necessary for the purpose of determining the resl 
questions in controversy between the parties.” 

The technical rules governing the fram- 
ing of pleadings are not intended to deprive 
a litigant of his remedy, but to serve the 
ends of justice. If the learned Subordinate 
Judge had read with attention the deci- 
gion in Samrathrai Khetsidas v. Kasturbhat 
Jagabhai (2), on which he relies, he would 
have observed that what was actually done 


by the Court in that case was to allow th» 
(2) A IR 1930 Bom. 216; 127 Ind. Cas, 412; 32 Bem 


LÈ 212; Ind, Rul. (1930) Bom. 588. 
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title to be corrected so 2s to bring the 
parties face to face and allow determina- 
tion on the merits of the real point at issue. 
The eppeal must bé dismissed for the rea- 
sons given by my learned brother. 

p. . Appeal dismissed. 


D el 


LAHORE HIGH COURT |. 
Civil Revision Application No. 405 of 1935 
October 17, 1935 
AGJA HAIDAR, J. 
BARKAT RAM—Derenpant — 
PETITIONER 


VETSUS 
SUGGAR ELECTRIC STORES, 
LUDHIANA—PLAINTI FFs AND ANOTHER 
—DEFENDANTS-—RESPONDENTS. 

- Provincial Small Cause Courts Act (IX of 1887), 
gs. 17—Diseretion of Court to allow time for de- 
posit of security—Whether justifies non-deposit for 
indefinite period—~Revision—Interference in matters 
of discretion. r 
“The provisions of s. 17, Provincial Small Cause 
Courts Act, as regards the deposit of the amount 
due from the defendant under the decree, are di- 
rectory and not mandatory and it is open to 
the Court in eppropriate cases to extend the time 
within which the deposit is to be made. But these 
words do not give an unlimited license to the defen- 
dant and certainly are no justification for 
not depositing for an indefinite period the decretal 
amount as directed by the section, Gedi Mal Dha- 
ram Dasv. Huna Mal Sedhuram (l), relied on. 

In a matter of discretion, unless there are very 
‘special circumstances, the High Court will be reluc- 
tant to interfere with the orders of the Court below. 


C. Rev. App. from an order of the Judge, 
Small Cause Court, Ludhiana, dated May 15, 
1935. 

Mr. 5. L. Puri, for the Petitioner. 

Mr. J. R. Agnihotri, for the Respondents. 
'Order-~This application for revision 
arises out of certain Small Cause Court 
proceedings. The plaintiff brought a suit 
for recovery from the defendant of Rs. 
99-12-0, the price of certain electric stores 
supplied by him. On March 23,1935, an 
ex parte decree was passed against the 
defendants. On the same day an appli- 
cation was made by the defendant Barkat 
Ram for the setting aside of the ex parte 
decree. The requisite security under s. 17, 
Small Cause Courts Act, was not deposited. 
On March 29, 1935, the word zamanat was 
endorsed on the.application for restoration. 
Apparently it meant that zamanai (security) 
should be deposited. This somewhat laconic 
order was passed in the presence of the 
applicant. On April 1, 1935 a notice was 
issued to the plaintiff to appear on April 
24, 1935. On April 24, 1935, the parties 
‘were ordered to lead. evidence and May 


NENUMAL JIAMAL V. CHANDUMAL ASSANMAL (SIND) 


‘security had nos been filed within a 


161 I 0 


15, 1935, was fixed for the recording of 
evidence. On that very day the epplica- 
tion was dismissed on the ground that 
rear 
sonable time. The applicant defendant has 
come up to this Court in revision and 
has offered to pay the security for the 
first time. If this application were to be 
granted, it would amount to putting a 
premium upon gross negligence. The Full 
Bench decision reported in Gedi Mal 
Dharam Das v. Huna Mal Sedhuram (1) 
no doubt lays down that the provisions 
of s. 17, Provincial Small Cause Courts Act, 
as regards the deposit of the amount due 
from the defendant under the decree, are 
directory and not mandatory and that it 
is open to the Court in appropriate cases 
to extend the time within which the deposit 
is to be made. 

These words- in my judgment do not 
give an unlimited licensa to the defen- 
dant applicant and certainly are no justi- 
fication for not depositing for an indefi- 
nite period the decretal amount as directed 
by the section. The defendant made his 
application for restoration on March 23, 
1935, and this application was dismissed 
on May 15, 1935. At no time during this 
interval of about two months minus one 
week did the defendant offer the decretal 
amount by way of security. It is only in 
this Court thet his learned Counsel has 
asked permission to də so. According to 
the Full Bench decision the Court in ap- 
propriate cases can allow time for deposi- 
ting the decretal amount. The Court below 
In the present case has not thought fit to 
exercise this discretion and I think rightly. 
In a matter of discretion, unless there 
are very special circumstances, this Court 
is reluctant to interfere with the orders of 
the Court below. I therefore dismiss this 
application with costs. 

N. Application dismissed. 

(1) 12 Leh, 359; 131 Ind. Cas. 635; AI R 1931 Lah 
332; 32 PL R 504; Ind. Rul. (1931) Lah. 491. . l 


SIND JUDICIAL COMMISSIONER'S 
COURT 
First Civil Appeal No. 40 of 1929 
October 3, 1935 
Davis, J.C. AND MRBHTA, A. J.C. 
NENUMAL JIAMAL—A4 PPELLANT 
VETSUS 
CHANDUMAL ASSANMAJL—RESPONDENT 
Mortgage—Default clause—Default— Mortgagee, if 
can be forced to demand money or to go to Court before 
expiry of period stipulated—Mortgagor, if can termin- 
ate contract on default—Limitation for suit—Trans- 
ferof Property Act (IV of 1882), s. 67. 
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Where a mortgage deed contrins a default clause 
and default is made, the mortgagee cannot be forced 
either to demand his money or goto Court before the 
expiry cfa year on pain of time running against 
him. The contract of mortgage is not entirely for the 
advantage of the mortgagor so that he can, by simple 
default, bring his contract toend. Whether the 
suit against the mortgagee he basedupon the pro- 
` perty mortgaged or upon the personal covenant, 
time must run from the date when the money becomes 
due under the mortgage, and when a reference is 
məde to money due wunder the mortgage, what is 
referred to is the principal sumand not the interest 
and whether if be obtained by a sale of the 
mortgaged property after suit or by a suit upon the 
personal covenant, this is merely the perticular 
means of obtaining oneand thesame thing, the 
mortgage money. Lasa Din v. Gulab Kunwar (1), 
followed. Vasanjt Kallianji Uka v. Eruchshaw 
Dossabhai Harwar (2), Bappu v. Venkatachalapatty 
(3) and Punaji v. Govinda Raghoba (4), relied on. 
Vishnidas Wadhuram v. Hotomal Ditomal (5), not 
followed. l 

Mr. Fatehchaad Dharamdas, for the Ap- 
pellant. 

Mr. Kodumal Lekhraj, for the Respon- 
dent. 


Davis, J. C.—This is an appeal from the 
judgment of the learned Additional Judicial 
Commissioner in which he dismissed a suit 
by the mortgagee upon the personal coven- 
ant inthe mortgage on the ground that it 
was time-barred. We think, however, that 
the question of limitation, which is the 
question in appeal in. this case, is now 
decided by the judgment of the Privy 
Council reported in. Lasa Din v. Gulab 
Kunwar (1), in which their Lordships have 
mace it clear that so fer as the relations 
of mortgagor and mortgagee are concerned, 
in morigages that contain a default clauss, 
the judgments of certain of the High Courts 
in India are not correct and ought not to be 
followed. The principle it appears to us 
set out in the judgment of their Lordships 
is that if there isin the contract of mortgage 
a condiion that the mortgagee may demand 
the return of principal and interest at once 
upon default, the period of limitation does 
not run from the day on which default is 
made, but it runs from the day on which 
the period of the mortgage expires. 
Otherwise, as their Lordships pointed out. it 
will be open to the mortgagor at any time 
simply by making default in payment of 
interest to compel the mortgagee to accept 
the return of his principal and thus 
deprive him of an investment which is the 
cause and object of the. contract between 


them, so far as the mortgagee is concerned. 

(D AT R1932 P © 207; 138 Ind. Ces, 779; 591 A 
376; 7 Luck 442;9 O W N 638; Ind. Rul. (1932) PO 
251; 63 M L J 187; (1932) M W N 912; 36 CW N 1017; 
36 L W 246; 56 C L J 237; (1932) A L J 913; 34 Bom. L 
R 1600 (P 0), - 
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‘In this particular case, the mortgage-bond 
was executed by defendants Nos. 1 to 6 in 
favour of one Amanmal and is dated May 6, 
1920, and by a deed of assignment, dated 
May 21, 1921, Amanmal assigned his rights 
in the mortgage-deed to one Jiamal. 
Jiamal is dead end his son is the present 
sold the property in 
exercise of the express power to sell given 
under the deed of mortgage and has now 
filed asuit upon the personal bond to 
recover a sum limited by him to Rs. 5,000. 
Defendants Nos. 2 and 6 were adjudicated 
insolvents and were thus given up as 
parties to the suit. The defence of defend- 
ant No. Lis the only clefence on the record. 
‘His defence was that time ran noi from the 
expiry of one year but from the-time default 
in the payment of interest was made, and 
the default in the payment of interest was 
made on July 5, 1920, within the year of 
the mortgage period, so that the period of 
six years should run from this date and not 
from May 6, 1921, the date on which the 
mortgage expired. Itis agreed thatif the 
determining date is the date of default, 
then the suit is out of time, but that if the 
determining dateis the date expiry of the 
mortgage-deed, then the suit is in time. If 
is not cleat from the judgment ilsslf which 
Article of the Limitation Act the parties 
relied on. Reference is made-in_ the judg- 
ment to Arts. 65, 68, 63 aud 80. Butwhich- 
ever Article be mada applicable, read 
with Art. 116, Limitation Act, wa think that 
it is clear in accordance with the ruling in 
Vasanji Kallianjt U ka v. Hruchshaw Dassa- 
bhai Harwari (2) that Art. 116 applies 
and thx the period is one of six years. 

Now, the mortgage-deed reads as follows: 

“We have... . settled the interest thereof, te. 
Rs. 10) at the rate of one rupse per csnt per 
mensem. We shall pay this intsrest monthly cal- 
culated according to Sindhi months and return the 
principal amount in twelve months’ time. We shell 
take areceipt for the amount paid, Any dispute is 
void without a receipt. If after the expiry of the 
12 months, the creditor allows us to retain the money 
at our request or of his own accor], then, too, we 
ghall pay the same interest ab ome rupee per cent 
per m3nsem and retura tne above principal amount 
wheaever thetsaid creditor will demand it, If we 
continue to pay the interest punctually as agreed 
upon, the creditor will remit us 4 ennas per cent 
per mensem out of the interest. But if we fail to 
pay ib at ths stipalatad tims tha, the 
creditor is not bound to give us eny discount nor 
shall we claim it. Uf, however, we do, than 
such claim on our part is and will remain void 
and ineffectual and we shall returo the principal 
and interesb amount before the expiry of 12 months, 
whenever the creditor above-named will demand 


tng) 37 Bom. L R170; 158 Ind. Cas. 286; A TR 1935 


Bom. 203; 59 B 634, 7 RB 492, 
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It is sought to distinguish this contract 
‘from the contract which was the subject 
of the Privy Council decision by the words 
“whenever the creditor above-named will 
‘demand the same.” But, in our opinion 
the judgment ofthe Privy Council decided 
a question of principle and not a question 
as to the interpretation of certain words. 
And where, as in this case, it is clear 
that there had been established the rela- 
tions of mortgagor and mortgagee, for a 
certain period of time, then, we think, it 
matters not that the words “whenever the 
creditor above-named will demand; the 
“same” are used, or whether, eas in the 
case before the Privy Council the remedy 
is to be by means of a suit in Court; for 
whatever the nature of the remedy may 
be, the principle is the same, that is, that the 
mortgagee cannot be forced either to de- 
mand his money or go to Court before 
the expiry of a year on pain of time runn- 
ing aginst him. The contract of mortgage 
is not entirely for the advantage of the 
mortgagor so that he can, by simple default, 
bring his contract to end. This being 
the principle laid down by the Privy 
Council, and this being the principle that 
we apply in this case, we do not think 
that the judgmeuts to which the learned 
Judge has referred and On which he relied, 
are now decisive. 

Our attention has been drawn to two 
other cases which have been decided since 
the judgment of the Privy Council, One 
is the case of Bappu v. Venkatachalapatty 
(3) and the other is the case ofthe Nagpur 
Judicial Commissioner's Court in Punayt 
v. Guvinda Raghoba, 152 Ind. Cas. 438 (4) 
and in our opinion, the principle which we 
have taken from the judgment of their 
Lordships of the Privy Council is the prin- 
ciple that was adopted by these Courts 
and applied as we haveiapplied it. Lastly, 
it was urged before us that if we accept, 
as we must accept the judgment of the 
Privy Council in preferences to the judg- 
ment of this Court in Vishindas Wadhu- 
ram V. Hotamal Ditomal (5), nevertheless 
we must distinguish between personal re- 
medy and the remedy upon the property, 
and whereas a period of 12 years may run 
from the expiry of one year the period 
named in the contract of mortgage, never- 


(3) 64 M L J 606; 148 Ind. Cas, 311; AIR 1934 Mad. 
227 (1933 MW N 331; 37 LW 751: 6R M468, ad 


(4) 152 Ind. Cas. 438; AIR 1934 Nag. 191: : 
R 290; 7 R N 101. ag. 191; 30N L 


ae 9S LR 90; 3lInd. Cas, 479; A I R 1915 Sind 


MOTI LAL DAGA 4; SUSIL KUMAR (CAL) 


161 10 


theless the period of six years for the 
personal remedy will run from a time prior 
io thet, that is to sey, from the time of 
default in payment of interest. It appears 
to us that, whether the suit egainst the 
mortgagee be based upon the property 
mortgaged or upon the personal-covenent, 
time must run {róm the date when the 
money becomes due under the mortgage 
and when a reference is made to money 
due under the mortgage, what is referred 
to is the principal sum and not the inte- 
rest and thet whether it be obtained by a 
sale of the mortgaged property after suit 
or by a suit upon the personal covenant, 
this is merely the particular means of ob- 
laining one and the same thing, the 
mortgage money. We, therefore, cannot ac- 
cept the argument that while time runs from 
the expiry of the mortgage terms as regards 
the remedy against the property, time runs 
from the date of default in the case of 
the remedy upon the personal covenant. 
We think, therefore, that this suit is in 
time and that the appeal must succeed 
and that the appellant is entitled to the 
relief he asks for. 

We therefore decree the plaintiff's suit 
for Rs. 5,000, the sum claimed in the plainf, 
with costs and interest from the dale of 
suit atsix per cent. per annum to payment. 
The plaintiff will also be entitled to costs 
in this appeal. . l 

N. Appeal allowed. 


a a 


CALCUTTA HIGH COURT 
Suit No. 420 of 1932 
August 27, 1935 
McNair, J. 

MOTI LAL DAGA AND oraERs— 
PLAINTIFFS 
VETSUS 
SUSIL KUMAR MUKHERJEE AND 


OTHERS—DEFENDANTS 

Mortgage—Suit by prior mortgagee — Subsequent 
mortgagee of the same property and also of indepen- 
dent property made party — Subsequent mortgagee, if 
can in that suit get decree for sale of independent 
property. 

A subsequent mortgagee of independent property 
who is made a party to the prior mortgagee’s suit 
cannot in that suit obtain a decree for sale of the 
independent property. Sarat Chandra Roy v. Naha- 
piet (4), followed. Azssory Mohan Ray v. Kally 
Charan Ghose (3), dissented from. 

‘Property comprised in a mortgage was subsequent- 
ly mortgaged together with other properties to a 
second mortgagee. The prior mortgagee sued on 
his mortgage and made the subsequent mortgagee a 
party to his suit. A preliminary decree was made 
and the property, the subject-matter of the original 
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“mortgage, was cold and the proceeds were found 
insufficient to satisfy tbe prier mortgagee’s claim. 
‘The question arose on the drawing up of the final 
decree whether in this decree the second mortgagee is 
entitled to an order for sale of the remaining property 
in satisfaction of his mortgage : 

Held, that in the preliminary decree an order 
was made for the sale not only of the property 
subject to the plaintiff's mortgage but also of the 
-property mortgaged tothe defendant puisne mort- 
‘gagec, It was not afterwards open to question whe- 
ther the decree was or was not in proper form 
and the puisne mortgagees were entitled to have the 
remaining mortgaged properties sold, 

" Mr. H. K. Buse, for the Defendants. ; 

Judgment.—A question has been refer- 
red: to me by the learned Master which 
arose on the solving of the final decrees 
in two similar mortgage suits. The cir- 
cumstances were as follows. Property 
comprised in a mortgage was subsequently 
mortgaged together with other properties 
to a second mortgagee. The prior mort- 
gagee sued on bis mortgage and made the 
subsequent mortgagee a party to his suit. 


A preliminary decree was made and the 


property, the subject-matter of the origi- 
nal mortgage, was sold and was insuffi- 
cient to satisfy the prior mortgagees claim. 
The question arises on the drawing up of 
the final decree whether in this decree 
the second mortgagee is entitled to an 
order for sale of the remaining property in 
satisfaction of his mortgage. I have had 
the benefit of hearing arguments from 
Counsel for the mortgagor and the. second 
mortgagee. For the second mortgagee re- 
liance is placed on ths cass of Kishor 
Mohan Roy v. Kally Churn Ghosh (1) 
where Sale, J., held that it had been the 
practice on the original side of this Court 
for a long series of years and certainly 
since the decision of Pontifex, J., in 1879 
in the case of Auhindro Bhovsan Chatter- 
jee y. Chunno Lal Johury (2), that where 
no issue is raised as between the defend- 
ants and no question of priority arises, on 
proof of the subsequent mortgages to make 
a decree directing an account on the foot- 
ing of each of the morgages and fixing 
one period of redemption for all the de- 
fendants. 

That practice the learned Judge said in 
1894 isnow too well settled to be disturbed. 
In Kissory Mohan Roy v. Kally Churn 
Ghosh (3), the same learned Judge three 
years later made a similar order in favour 
of a third mortgagee and held that the 
remaining properties which were outside 


1) 22 © 100. 
3) 5 © 101, 
3) 24 C 190; 1 C W N 156. 
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the jurisdiction might be sold ət the in- 
stance of the defendant. In 1910 Pugh, J. 
in Sarai Chandra Roy Choudhury v. Naha- 
pret (4), held that this practice on the origi- 
nal side was based on and in conformity 
with the English practice but that it did 
not conform to the provisions of the Trans- 
fer of Property Act, which had been in- 
corported into O. XXXIV, Civil Procedure 


Code. He held that since 1908 the origi- 


nal side practice was bound to conform 
to the practice in the mofussil and on the 
appellate side, where the view had always 
been held that the subsequent morigegee 
were only made parties to the suit in order 
that they might have an opportunity to re- 
deem and to receive their mortgage money out 
ofthe surplus sale proceeds after satisfaction 
of the first mortgage. That judgment, if I 
may sey so with respect, is clear and well 
reasoned and the learned Judge on p. 911 
of the report calls attention to the difficutly 
that might arise if there were a prior or 
a subsequent mortgagee or assignee of 
the property excluded from the plaintifi’s 
but included in the second mortgegee’s 
mortgage. Such a person would not be 
2 proper party to the plaintiff's suit, yes 
the property could not be sold except in 
his presence and after decree had been 
made with respect to his interests. 

It is noteworthy that in thet csse the 
fist mortgagee’s security wes Calcutta 
property, whereas the second mortgagee 
had a mortgage over the Calcutta property 
and also over property in the mofussil 
and the learned Judge held thet the 
second mortgagee was only entitled to be 
paid out of the balance of any sale proceeds 
of the Calcutta property and could not 
in any event proceed in that suit against 
the mofussil property. This decision was 
obviously opposed to the decision of Sale, 
J. in Kissory Mohun Roy v. Kally Churn 
thosh (3), but Pugh, J., based his decision 
not on this ground but cn the wider ground 
that the provisions of s. 85, Transfer of 
Property Act, had been incorporated in the 
Code and that the procedure on the ori- 
ginal side ofthis Court which had hitherto 
prevailed hed now become obsolete. The 
practice referred to and approved by 
Sale, J., had the obvious advantage of 
entitling all matters between the mort- 
gagor and the various mortgagees to be 
adjusted in a single suit, but it also had 
the obvious disadvantage which was noted 
by Pugh, J., and to which I have already 


referred, viz., that there is no provision to 
(4) 37 O 907; 8 Ind. Cas, 1142. 
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afeguard the rights of other encumbrances 
of the property mortgaged to the second 
mortgagee. 

The question was again dealt with in a 
recent decision of this Court. Kalipada 
Mukherji v. Basania Kumar Datta, (5) at 
p. 124*, where the learned Judges, Mukher- 
ji and Guha, JJ., referred to some of the 
decisions, I have mentioned and reiterated 
that whatever might be the English prac- 
tice and the practice on the original side 
of the Court the procedure in the mofussil 
was different end the second mortgagee 
was merely made a‘party to the suit in 
order that he might have his mortgage 
money or part of it out of the surplus 
sale proceeds after satisfaction of the first 
mortgage but that in order to obtain the 
sale of some other property included in 
his own mortgage he must have recourse 
to a Separate suit. In my view the judg- 
ment of Pugh, J., is correct and the former 
practice of the original side approved by 
Sale, J., became obsolete so soon as the 
relevant provisions of the Transfer of Pro- 
perty Act were incorporated in the Civil 
Procedure Code. Asubsequent mortgagee 
of independent property who is made a 
party fo the prior mortgagees suit cannot in 
that suit obtain a decree for sals of the 
independent property. These are my views 
in regard to the practice. In the parti- 
eular case before me preliminary decrees 
were msde on December 6, 1932, and 
December 15, 1925, respactively. In each of 
those decrees an order wes made for tke 
sale not only of the property subject to 
the plaintiff's mortgage but also of the 
property mortgaged to the defendent puisne 
mortgagee. It is not now open to question 
whether those decrees were or were not in 
proper form. They have been made and 
the puisne Morbgagees are entitled to have 
the remaining mortgaged properties sold. 
The finel decrees for sale will be settled and 
passed as drawn by the learned Master. 


N. Order accordingly. 
(5) 59 C117; 138 Ind. Cas. 177; ALR 1932 CeL 126: 
35 C W N 877; Ind. Rul, (1932) Cal. 427. 
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Specific Relief Act (I of 1877), s. 41 — Sale. of 
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Muhammadan minor's property by de facto guardian~« 
Suit by minor to avoid sale—Power of Court to order 
minor to restore consideration applied for minor's 
benefit — Minors right to proportionate mesne 
profits. 

Section 41 of the Specific Relief Act empowers the. 
Court in a case where a Muhammadan minor seeks 
to treat as void a transfer by ade facto guardian, to 
require the minor to surrender the benefit which has 
been obtained for him by the transfer, as condition 
precedent to its avoidance. Abdul Majid Sahib v. 
Ramza Bibi Sahiba (1), referred to. 

Butif the purchasar is thus recompensed for the 
portion of the consideration which went to the benefit 
of the minor plaintiff, the latter is entitled to pro- 
portionate mesne profits from the date of the sale. 


S. C.A. against the decree of the District 
Court of North Arcot at Vellore in A. 6. 
No. 393 of 1928 preferred agains: the de- 
cree of the Court of the Subordinate Judge 
of Vellore in O. S. No. 17 of 1926. 

Mr. N. Swvaramakrishna, Ayyar, for the 
Appellant. 

Mr. T. L. Venkatrama Ayyar, for the Res- 
pondents, 


Judgment.—This appeal arises out of a 
suit bya Muhammadan woman fora de- 
claration that a sale deed executed by her 
mother, the lst defendant is void as against 
the plaintiff and for possession of the pro- 
perties fromthe alienees wi'h- mesne 
profits. 

Before going into the merits of the case 
I em constrained to remark that the way 
in which the app2al was deslt with in the 
lower Appellate Court leaves something 
to be desired. Tne case was heard on 
September 28, 1929, and judgment was 
reserved. No judgment was, however, pro- 
nounced, for nearly two months. On 
November 25, 1929, it was posted for be- 
ing spoken to and after further considera- 
tion.the judgment was eventually pro- 
nounced on December 9, 1929. It is un- 
necessary to point out that a Judge can 
have very little recollection of ths arguments 
in an appeal two months after these have 
been heard and that itis eminently un- 


. desirable when judgment has been reserv- 


ed that there should be sucha long delay 
before the judgment is written. 

The property in this case was purchased 
by the Ist defendant on behalf of her 
minor daughters under Exs. B and C in 
1908. Apparently their property represent- 
ed the share of the plaintiff and her sister 
Safra Bi inthe assets of their deceased 
father. Safra Bi was married in 1909 to 
Ahamed Ali and she died a few days. 
after her merriage. Under the Muhammadan 
Law the heirs to Safra Bi would be 
her husband who would be entitled to three- 
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-eighths, her sister, the plaintiff who would 
be entitled to three-eignths, end her mother, 
the lst defendant wno. would get the 
balance, namely, two-eighths. Is would 
appear that the mother desired to pay off 
the share of her son-in-law Ahmed Ali. 
She therefore a lowed him to retain jewels, 
etc., of his wife which were estimated to 
be worth about Rs. 1,500 and as the 
total value of Safra Bi’s property was about 
Rs. 8,000 she arranged a sale of certainof the 
properties acquired under jins. B and C 
to the 7th defendant for a sum of 


Rs. 1,500 which money was used to dis-- 


charge the balance of the claim of Ahmed 
Ali. It will thus be seen that the lst 
defendant in order to discharge Ahmed 
Ali’s claim sold properties in which a half 
interest was the absolute property of the 
plaintiff while the other half represented a 
portion of the estate of Safra Bi in which 
a three-eighths share belonged to the son- 
in-law Ahmed Ali, three-eighths to the 
plaintif and two-eightks to the vendor, 
the mother herself. 

-© Itis well established that in so far as 
the lst defendant purported to sell the 
plaintiff's share in these properties, she acted 
in excess of her powers and the sale would 
ba ab initis void. A contention on behalf of 
the plaintiff who isthe appellant based on 
the fact that the properties purchased by 
the 7th defendant represented as to half 
of them the properties in which the plain- 
tif had atitle on har own right and as 
to three-eighths ofthe other half proper- 
ties in which the plaintiff had title as 
heir to Safra Bi has now been abandoned 
in view of the fact that the plaintiff has in 
a separate proceedings got possessionof a full 
interest in the balance ofthe properties co- 
vered by Exs. B and C, so that she has no 
equitable claim to more than her right 
as heir to Safra Bi in the present 
properties. 

The only remaining contention put for- 
ward on behalf of the appellant is that she 
should have been given mesne profits not 
. merely for three years before suit as the 
lower Courts have decided but for the whole 
period since the invalid sale was 
effected. ~ 

There is a memorandum of cross-objec- 
tions in which two contentions are urged: 
one being that the equities in favour of the 
alienee ought to have been determined as 
on the date of the alienation and that on 
that basis the 7th defendant should have 
been held entitled to stand in the shoes of 
the lst defendant andof Ahmed Ali and 


the claim of the son-in-law 


have the entire suit properties allotted 
as represented their share. Ths other 
contention is put forward in the alterns- 
tive that since Ahmed Ali in consideration 
ofthe value of the jewels and the amount 
obtained from the 7th defendant by the 
alienation which is now attacked was pre- 
vailed upon to surrender his claim to a 
share in the whole of the properties left 
by Safra Bi of which those sold to the 
Tih defendant represent only a fraction, 
the plaintif in equity having benefited 
by this sale should pay her proportionate 
share inthe amount of the money of the 
7th defendant which went to Ahmed Ali 
before she can claim possession of the 
properties purchased by the 7th defendant. 
It is quite clear to ms that it is impossible 
to work out the equities by allotment of the 
properties purchased by the 7th defendant 
as is done ina partition suit, forthe whole 
of the properties comprised in Safra Bi's 
estate are not before the Court nor is 
Ahmed Ali aparty to this litigation. 
There is, however, a good deal of force in 
the contention that the plaintiff has ob- 
tained a solid benefit by the transaction 
carried out bona fide by her mother for 
consideration and that she should not be 
allowed both toapprobalte and to repro- 
bate, to get the bene4t of this transaction 
end at the same time treat it es void. 
It must be remembered that, at ihe time 
when this transac.ion wes carried through 
the law regarding the power of a Muhamma- 
dan mother and de facto guardian to make 
alienations on behalf of her minor children 
was by no means as Well settted as it is 
now. Moreover, this sale to the extent of 
the shares of the Ist defendant end 
Ahmed Ali wasa perfectly valid sale 
and it seems to have been carried out 
with the bona fide intention of setting 
who would 
cease to have much connechon with the 
family on the death of his wife. There 
is, therefore, a good deal to be ssid in 
favour of the view that the transaction 
was } prudent one entered inte honestly 
by both parties for the benefit of the family 
asa whole. It is urged for the appellant 
that since the transaction is ab initio void, 
the Court has no jurisdiction to impose 
conditions upon the plaintiff when the 
plaintiff comes to Court seeking posses- 
sion and a declaration that the transac- 
tion is void. Thereis, however, authori- 
ty in adecision of this Court ina very 
similar case forthe view that s. 41 of 
the Specific Relief Act does empower 
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the Court in such a esse to require a 
Muhammaden minor who seeks io treat as 
void a transfer by ade facto guardian, to 
surrender ihe benefit which has been 
obtained for the minor by that transfer 
as a condition precedent to its avoidance. 
[refer to the case of Abdul Majid. Sahib 
v. Ramza Bibi Sahiba (1). At the 
same time it seems to me that if the 
7th defendant is entitled to be recompens- 
ed for the portion of the sale consideration 
which went to the benefit of the plaintiff, 
the pliintiff is entitled to proportionate 
mesne Profits from the date of the sale, for 
the 7th defendant has during the whole 
of that period been in possession of pro- 
periy to which, according to law, he had 
no title, and Ido not see any legal grounds 
upon which he can claim interest from the 
plaintiff on the money which went to the 
benefit of the plaintiff out of the sale con- 
sideration. In the result, therefore, I 
allow both the appeal and the memorandum 
of cross-objections and grant a decree to 
the plaintiff for proportionate mesne profits 
from the date of the sale, but order that 
the plaintiff do pay to the 7th defendant a 
sum of Rs. 562-8-0 as a condition prece- 
dent to the surrender of possession of 
the suit properties. The parties will pay 
and receive proportionate costs in the ap- 
peal end memorandum of cross-objections. 

Leave to eppeel granted. 

A, Appeal allowed. 

(1) 83 L W 312; 131 Ind. Cos, 153; AIR 1931 
ny 468; (1931) M W N 150; Ind. Rul. (1931) Mad, 
489. 
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SIND JUDICIAL COMMISSIONER'S 
= COURT 
First Civil Appeal No. 46 of 1927 
October 24, 1935 
Davis, J.C. AND MrHnTA, A. J. G. 
BRITISH INDIA STEAM NAVIGATION 
Co. LTD.—APFELLANTS 
VETSUS ; 

A. M. JIWANJEE AND Co.—RESPONDENTS 
Civil Procedure Code (Act V of 1908), ss. 47, 39 (3), 
0. XXI, rr. 50 (2), 95, 97—~Auction-purchaser— 
decree-holder, if continues to be party to suit— 
Application for removal of obstruction—Whether 
one in execution—Decree--Sale—Obstruction to pos- 
session—Application for removal within 30 days 
—-Transfer of decree-—~Application for removal of 
obstruction in transferee Court after thirty days 
from date of obstruction—Whether barred—Limita- 
tion for application—Limitation Act (IX of 1308), 
Sch. I, Arts. 181, 167—~—Decree against firm—LExze- 
cution sought against partner—-Transfer of decree 
amposing duty to grant leave under O. XXI, r. 50 
(2) to transferee Court—Order imposing duty, if 
ultra vires, 

. Auction-purchasers who are decree-holders do not 
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cease to he parties to a suit; and even if they 
ask. for relief as auction-purchasers, they are still 
decree-holders coming under the provisions of s. 47, 
Civil Procedure Code,` Piri Mal v. Sanghar (1), relied 
cn, 

If a decree directing the sale is to be executed, 
not only by the sale but by the removal of obstruc- 
tion, then the provisions of cl, (d) of s. 30, Civil Pro- 
cedure Code, have not to be considered at all. 

The appellants obtained a preliminary mortgage 
deeree in the Bombay High Court against a certain 
firm. Certain properties within the jurisdiction of 
ths Karachi Oourt were sold and purchesed by 
the decree-holder. The auction-purchaser being 
obstructed in taking possession, he applied for 
removal ofthe obstruction within thirty days. The 


_deeres was sent for exscution to the Karachi Court. 


There also the auction-purchaser made an applica- 
tion for removal of obstruction but by then thirty 
days had expired from date of obstruction: 

Held, that in view of the provisions of s. 42, 
Civil Procedure Code, it could nct be held that 
the Karachi Gourt was debarred from remov- 
ing obstruction merely because it did not pass the 
decree or sell the property, once it is proved that 
removal of obstruction to auction-purchasers is part 
of the execution of the decree. The provisions of 
s. 39 did not prevent the removal of obstruction by 
a Court to which a decree had been transferred 
merely because the Court had not itself held the 
sale or the decree was for the sale of the property: 

Held, also that ths tims must be computed not 
from the day application was made to the Karachi 
Court but from the day application was made to 
the Bombay High Court and that the application 
fell under s. 47 and the time wes three years, ' 

Where a decree egainst a firm was sought to be 
executed against a partner and the dacree was 
transferred to the Karachi Court by the Bombay 
High Court imposing upon ths transferee Court the 
duty tv grant leave under O. XXI, r. 50 (2) and 
determine the liability cf the partner: 

Heid, the part of the order imposing the duty was 
ultra vires and could not be executed by the trans- 
faree Court. 

Mr. Nadirshah Nuwroji, for the Appel- 
lants. 

Mr. Dingomal Narainsing, for the Res- 


pondents. 


Davis, J. C.—This is en.appeal from 
the judgment of the learned Additional 
Judicial Commissioner on an application 
purported to be made in execution under 
0. XXI, rr. 95 end 97, Civil Procedure 
Code, read with s.47. The learned Judge 
dismissed the application holding that it 
was misconceived asthe remedy of the ap- 
pellants, if any, was by suit. The Judg- 
ment appears to be dated April 11, 1927, 
end no explanation has been offered us 
of the great delay which has attended 
this Appeal No. 46 of 1927 and now comes 
before us on October 2, 1935. It appears 
thet the appellants, the British India 
Steam Navigation Co. obtained a prelimi- 
nary mortgage-decree in the Bombay High 
Court for Rs. 6,41,552 and costs against 
the firm Messrs. A. M. Jiwanjee and Co, 
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Of this firm the opponent Ebrahimji Muila 
Jeewanji is alleged tobe a partner. The 
mortgaged property was sold and pur- 
chased by the decree-holders at a sale held 
by the Commissioner appointed by the 
Court for Rs. 5,60,000 end they certified 
this sum as a set off end they obtained 
the usuel sale certificate permitting them 
to enter into possession of the properties. 

The properties were, however, sold in 
Bombay, but ihe properties were situate 
in Kerachi and when the judgment credi- 
tors as auction-purchasers endeavoured 
to obtain possession they found themsel- 
ves obstructed by Ebrahimji Mulla 
Jeewanji and they applied to the Bombay 
High Court under O. XXI, r,.50 for 
Jeave to proceed against Ebrahimji Mulla 
Jeewenji as a partner, for the transfer 
of the decree to this Court for execution 
under s. 39 end for the removal of ob- 
struction under O. XXI, rr. 95 and 97. 
This prayer was granted end ile decree 
transferred for execution. The learned 
Judge before whom this matter ceme up 
for disposal wes of opinion that so far es 
this immovable property is concerned, 
the decree is Satisfied end that what was 
sent to the Court for execution was only 
that pert of the deeree which could be 
enforced against librahimji Jeewanji per- 
sonelly. He held that the application 
under O. XXI, rr. 95 and 97, was incom- 
petent end was made in relation to a 
decree already satisfied and that the 
application was not an application 
in execution but an application 
io enforce a sale ordered under a 
decree. It appears to us the question to 
be decided in this appeal is whether re- 
moval of obstruction to auction-purchasers 
who are themselves decree-holders under 
a mortgage decree of sale can be deem- 
ed part of the execution of the mortgage- 
decree directing the sale of property. If 
so the decree transferred to the this Court 
by the Bombay High Court can be ex- 
ecuted under the provisions of s. 39, Civil 
Proeedure Code, read with s. 47, Civil Pro- 
cedure Code, and O. XXI, rr. 95 and 97 
read with s. 47 and the obstruction re- 
moved. 

Now looking at the order of the High 
Court on page 1 of the paper-book it is 
clear that what the plaintiffs applied: for was: 
(1) leave to execute the decree under 
O. XXI, r. 50 against Ebrahimji Mulla 
Jeewanji, one of the partners (2), for an 
order to transfer this decree for execution 
under s. 39 .to this Court and (3) for an 


order under O. XXI, rr. 95 and 97. The 
High Court did not grant an order as 
prayed for under O. XXI, rr. 95 and 97 
but directed certified ccpies of the decrees 
with accompaniments to be transferred io 
this Court for execution and ordered thet 
Ebrehimji Jeewanji be at liberty to attend 
the Court toshow that he was not a parine. 
Reference to O. XXI, r. 30, sub-r. 2, 
would seem to show that it is for the 
Court which passed the decree to grant leave 
or to decide the disputed liability of the 
partner and not to impose that duty 
upon this Court. So fer, therefore, the order 
of the Bombay High Court appears on the 
face to be ultra vires and that part 
cannot be executed by this Court. The ques- 
tion then arises whether the execution of the 
decree absolute of sale appearing at pages 5 
and 6 of the paper-book authorises this 
Court to grent the application to remove 
the obstruction under O. XXI, rr. 95 and 97. 
It isthe opinicn of the learned Judge that 
it does not, because the decree so fer so 
the immovable property is ecnceined, is 
satisfied end thet the reliefs prayed 
for under O. XXII, rr. 95 end 
97, were summary reliefs which cen cnly 
be granted by the Court passing the decree. 

Once the applicaticn is held to be en 
application jn execution of a decree 
there is nothing to prevent the applicaticn 
ofs. 42, Civil Procedure Code. The learned 
Judge admits that if this Court hed passed 
a decree, it could have granted an order 
under O. XXI, rr. 95 or 97 and that if this 
Court had sold the property, it could have 
granted the relief now asked for, but the 
learned Judge holds that as the Bombay 
High Court did not transfer the decree 
before sale but sold the property itself, it: 
cannot seek the assistance of this Court to 
remove obstruction, todo which obviously: 
this Court at Karachi is more conveniently 
situated. So we cannot in view of the 
provisions of s.42 hold that this Court ig 
debarred from removing obstruction merely 
because it did not pass the decree or sell’ 
the property, once it is proved that removal 
of obstruction to euction-purchasers is part 
of the execution of the decree. We see no 
reason why this Court has not the power 
under the provisions of s.42. Read care- 
fully we think the provisions of s. 39 do not 
prevent the removal of obstruction by a 
Court to which a decree has been irans-ə 
ferred merely because the Court has not 
itself held the sale or the decree is for the 
sale of the property. The words are: 

“The Court f which passed a decree may on the : 
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icati e-holders sendit for execution 

to a oE he decree directs the sale or 
delivery cf immovable property.” 

If, therefore, a decree directs the sale of 
property, it may be sent to another Court 
for execution but the section does not say 
that the decree for sale must be executed 
only by sale. Ifa decree directing the sale 
is to be executed not only by the sale but 
by the removal of obstruction, then it does 
no; appear to us that the provisions of cl. 
(d) have to be considered at all. Now but 
fora ruling of this Kal ` 
Sanghar (1) based upon a Bombay ruliag in 
Sadashiv Mahadu v. Narayan Vithal (2), 
now itself overruled by è ruling in Hargo- 
bind Fulchand v. Bhudar Raoji (3), this 
question would have presented no dificulty. 
According to the Bombay rulings auction- 
purchasers ai a sale even if they be decree- 
holders would not be parties fo æ suit or 
their representatives within the meaning of 
s. 47; and this application would fall not 
under s. 47 but under O. XXI, rr. 95 or 97, 
read without that section. Their applica- 
tion would not be in execution of a decree 
but in enforcement of a sale ordered under 
a decree, for’ the auction-purchasers would 
be strangers tothe decree. But the ruling 
of this Court has held that auction-purchasers 
who are decree-holders do not cease to be 
parties to a suit; end that even if they ask 
for relief ss euction-purchasers, they are 
still decree-holders coming under the provi- 
sions of s. 47. This being so, we do not see 
how we can say that this application 1s not 
an application in execution of e ‘decree or 
that the removal of obstruction to decree- 
holders who happened to be auction- 


purchesers is not in execution of this decree: 


even though the decree be only for sale. 
The decree which directs the sale is to be 
executed but not necessarily by ‘sale cnly. 
Tt may. according to the ruling of this Court, 
whatever our own opinion, be executed by 
the removal of obstruction and by’ giving 
the auction-purchasers who are judgment- 
creditors, possession. — 5 

So far asihe contention is concerned, that 
the application is time-barred because it is 
made beyond 30 days of the obstruction we 
cannot say that it was time-barred when 
made to ihe Bombay High Court; and we 
think, therefore, time must be computed not 
from the day application was made to this 
Court but from the day application was 

(1) 18 S.L R 34; 78 Ind. Cas, 930; A IR 1925 Sind 

(3) 35 B 452; 11 Ind. Cas. 987; 13 Bom. L R 661, 


3) 48 B 550; 83 Ind, Cas, 932; AIR 1924 Bom. 429; 
6 Bom, L R601, p < 
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made io the Bombay High Court. We 
cannot say, therefore, that on the materials 
before us, the epplication is time-barred. 
But this particular contention would only be 
of importance, if the auction-purchasers were 
strangers to the decree. We have held 
following the ruling of our own High Court 
that they were not. Therefore, the applica- 
tion falls under.s. 47 and the time is three 
vears. We do not think in view of the very 
great delay which has occurred in this case 
we should refer the decision of this Court in 
Piri Malv. Sanghar (1) toa Full Bench. 
Nor do we think the equities of this case 
demand we should do so. In view of the 
fact that we have held that application falls 
under s. 47, an appeal will lie and the argu- 
ment that the appeal will not lie or fails in 
limine falls to the ground. . 

Order.—The appeal is ellowed. The 
execution application dismissed -by the 
lower Court should be proceeded with and 
disposed of according to law. The appel- 
lanis to have their cosis of this appeal from 
the respondents. The cos's of the lower 
Court will be ecsts in the execution. 

N. Appeal allowed. 


PRIVY COUNCIL 
Appeal from the Madras High Court 
; November 29, 1935 
Lorp Mauesam, SIR JOHAN WALLIS 
AND SIR GRORGE RANKIN. 
K. SHANMUKHASUNDARA MUDALIYAR 
AND OTAERS—APPELLANTS 
VETSUS 
R. RATNAVELU MUDALITYAR 


AND OTJERS— RESPONDENTS 

Trust—Liability to account — Truztees claiming 
general accounts from previous trustees—Conduct of 
previous trustee supervised by community—Malversa- 
tion, held mot proved—Direction for general accounts 
after so muchk lapse of time, held could not be 
given. 

The trustees of a temple which was controlled by a 
number of households situated round itself, were 
appointed from time to time tomanage the affairs of 
the temple, and the community exercised control over 
the affairs of the temple without any deed or other 
written instrument prescribing the way in which this 
control was tobe exercised. The present trustees 
instituted a suit against the former trustees claim-- 
ing a general account during the period of their 
trusteeship. The plaint set out certain specific 
charges of malversation and it was held by the trial 
Court that some of those charges had been made oul, 
The judgment was reversed by the High Court, 
holding that they were nut made out. The High 
Court considered the question whether a general 
account could properly be ordered against the 
defendants and came to the conclusion that inssmuch 
as certain accounts had been from time to time put’ 
before the commupity at annual meetings and 
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scrutinised by members of the community, and passed 
or allowed by them, the defendants could not be held 
to acccunt in any strict manner for items of ex- 
penditure going back to more than twenty years 
before the suit. The High Court also came tothe 
conclusion that there was no ground for thinking that 
the absence of the documents and of many of the 
accounts kept by the trustees from to time was è 
matter for which the defendants were responsible. 
The plaintifs once agein pressed their claim for gene- 
ral accounts before the Privy Council : 

Held, that having regard to the nature of the 
trust, tothe length of time which elapsed before the 
action was instituted, end to the cther circumstances 
of the case, it would be unjust and inequitable to 
call upon the late trustees to account for the money 
received by them many years ago. 

Mr. C. Sidney Smith, for the Appellant. 

Lord Maugham.—Thisis an appeal from 
ə judgment of the High Court at Madras 
dated March 2, 1928, dismissing the action. 
The case came in the first instance before 
the Subordinate Judge of VChingleput who 
made edecree giving the plaintiffs cerain 
relief. The suit was brought in 1921 by 
the trustees of the Sri Karneeswarar 
Temple in Saidapet for an account against 
the former trustees, defendants Nos. 1 to 4. 
The account claimed isin reference to a 
temple belonging to the Senguntha 
Mudalivars or weavers of a village nesr 
Saidap2t. The temple is controlled by a 
number of households situated round the 
temple itself, and the members of the 
communiiy ere said, for the most part, to be 
illiterate. Trustees are appointed from time 
to time to menage the affairs of the temple, 
and the community .exercises control: over 
the affairs of the temple without, it seems, 
any deed or other written instrument pre- 
scribing. the.way in which this control is to be 
exercised. It should be said here that the 
respondents, though the first four have put 
in a case, did not appear before the Board. 

The proceedings have taken a somewhat 
unusual course. The suit was one claiming 
a general account from the defendants 
extending over the years 1908 to 1917, and 
the plaintiffs annexed to the plaint parti- 
culars of a sum of Rs. 14758, which they 
sought to recover from the defendants as 
the probable amount they would have to 
make good to the trust. The first prayer 
in the plaint was thatthe defendants should 
be directed to furnish a full and true 
account of their management of the plaint 
shrine during the period of their trustee- 
ship from 1908 to 1920. When the matter 
came before the- Subordinate Judge, Counsel 
for the plaintiffs appear to have abendoned 
their claim fora general account, and to 
have sought to make the defendants liable 
simply for the items mentioned in the 
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particulars contained in the schedule to the 
plaint. The learned Judge seems to have 
gone into the whole matter with great detail 
at a very lengthy trial, and in the result he 
made a decree in favour of the plaintiffs, 
allowing a portion of the first item in the 
particulars, and ellowing the claim made in 
the second item in the particulars, which 
together with interest, emounted in ihe 
whole to ihe sum of Rs. 5,733. There was 
an appeal to the High Court, end on thet 
appeal, Counsel for the respondents, the 
plaintiffs, admitted that the reasons giving 
by the Subordinate Judge for his conclu- 
sions in fevour of the plaintiffs could not be 
supported, and he seems to have claimed a 
general account against the defendants 
confining it, however, tothe years 1913 to 
1917. The first defendant wes in control 
as from the beginning of that period, and 
the two items in respect of which the plaint- 
iffs succeeded, were items alleged to have 
been received by the defendants, or some 
of them, in June and November 1913. The 
High Court appear most carefully to have 
considered the question whether a general 
account could properly be ordered agaiast 
the defendants, and came to the conclu- 
sion that inasmuch as certain accounts had 
been from time to time put before the 
Senguntha communily at annual meetings, 
and scrutinised by members of the com- 
munity, and passed or allowed by them, the 
defendants could not be held to account in 
any strict manner for items of expenditure 
going back tothe year 1913. They held, 
and there seems to have been ample evi- 
dence to justify the holding, that the 
community did from time to time hold meet- 
ings in connection withthe temple, that they 
inspected the accounts, removed trustees, 
and appointed others, although the docu- 
ments relating to such proceedings of the 
community are for the most part not 
forthcoming. The High Court also carme 
to the conclusion that there was no ground 
for thinking that the absence of the docu- 
ments lest referred to and of many of the 
accounts kept by the trustees from time to 
time is a matter for which the defendants 
are responsible. Here, again, their Lord- 
ships after reading the evidence are unable 
to come to the conclusion that the High 
Court was not justified to so holding. 

In these circumstances, and having 
regard to the nature of the trust, to the 
length of time which elapsed hefore the 
action was instituted, and to the other 
circumstances of the case, their Lordships 
agree with the conclusions of the learned 
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Judges of the High Court that it would be 
unjust and inequitable to call upon the late 
trustees to account for the moneys received 
by them many years ago. 
No. 4 did not join in the appeal to the High 
Court, the decree of the trial Court stands as 
against him. 

A point was suggested in the High Court 
based upon the contention that the present 
suit would not lie having regard to the terms 
of s. 92 of the Civil Procedure Code, and that 
the necessary authority for the suit was not 
obtained. This point might have been a 
serious one, but it was not dealt with in the 
High Court as they founded themselves on 
other reasons for dismissing the suit, and 
in these circumstances their Lordships do 
not think it necessary to express an opinion 
upon it. . 

Accordingly, their Lordships will humbly 
advise His Majesty to dismiss the appeal. 
The respondents Nos. 1 to 4 will have their 
costs up to and including the lodgment of 
their printed case and consequential 
charges. 

D. Appeal dismissed. 

Solicitors for the Respondents:—My. H. 
Shephard. 


RANGOON HIGH COURT 
First Civil Appeal No. 19 of 1935 
August 8, 1935 
BAGULEY AND Macknry, JJ. 
MA HNIN E AND ANoTHER—APPELLANTS 
Versus 
MAUNG TUN YIN—Rzgsponpent. 
Negotiable Instruments Act (XXVI of 1881), s. 15 
weSigned''—Endorser getting another to write his 
name—Whether amounts to signing.. 
“Where au endorser gets another person to write 
his name fur him, it is validly “signed” within 
s. 15, Negotiable Instruments Act. Nga Myat Thin 
v. Nga Mye (1) and Balayya v.Subbayya (2), relied 


on. 

F. C. A. against ‘the decree of the Dis- 
trict Court, Hanthawaddy, dated Decem- 
ber 10, 1934. 

Mr. Kin Maung Gyi, for the Appellants. 

Mr. Twa Aung, for the Respondent. 

Judgment.—This is an appeal against 
an order passed by the District Judge, 
Hanthawaddy, remanding a case for dis- 
posal on its merits. In the trial Court the 
plaintif sued as endorsee of a promissory 
note executed in favour of his father by 
the two defendants. Various points were 
taised, one of which attacked the validity 
of the endorsement. The allegation made 
by the plaintif was that the endorsement 
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in favour of himself had Veen written by 
himself, and that he signed his father’s 
name to the endorsement under his father’s 
directions and in his father’s immediate 
presence. The triel Court held that even 
if this were true, there would be no en- 
dorsement inlaw, end on that point dis- 
missed the case. On appeal to the District 
Court the learned District Judge overruled 
the finding of the trial Court on the 
point of law, end remanded the case for 
cdispossl on its merits. Whether the endorse- 
nent was so meade has not as yet been 
gone into. 

The defendants have filed this eppeal 
against the order of remand. The only 
point raised in argument was that the 
endorsement alleged, even if madeas al- 
leged, would be no endorsement in law. 
“Endorsement” is dealt within ss. 15 and 
16, Negotiable Instruments Act. Section 15 
says that when the holder of a negotiable 
instrument signs the same for the purpose 
of negotiation he is said to endorse the 
same. The word ‘‘signed”, however, has 
not been defined in the Negotiable Instru- 
menis Act. Direct authority with regard 
to the endorsement has not been brought 
to our notice but ib may be presumed 
that the word “signed” in connection with 
the execution of a promissory note has 
the same meaning as the word “signed” 
in connection with the endorsement of a 
promissory note, the two actions being. dealt 
with in the same Act. There is an Upper 
Burma ruling, Nga Myat Thin v. Nga Mye 
(1), that a man may sign a promissory 
note by getting someone to write his name 
for him, and there is another ruling, 
Balayya v. Subbayya (2), dealing with the 
same point, which is summarized in the 


headnote as follows: 

“The law of agency as stated. in s. 226, Con- 
tract Act, is applicable to negotiable instruments 
and a promissory note executed by a person under 
the authority of a marksman is valid though the 
marksman has not aifixed his mark thereto.” 


No authorities to the contrary have been 
cited to us, and we see no reason to 
reirain from following these two authorities. 
This appeal is, therefore, dismissed. Costs 
including Advocate’s fees 2 gold mohurs, 
to be costs in the case as ultimately 


decided. 
D. Appeal: dismissed. 
(1) U B R (1907—09) Execution 1. 

ae 40 M1171; 44 Ind. Cas. 813; AI R 1918 Mad. 
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PRIVY COUNCIL 
Appeal from Lahore High Court 
January 23, 1936. 
Lorp ALNESS, SIR Joan WALLIS AND 
Sır Grokce RANKIN 
HEM SINGH AND OTAERS—APPELLANTS 
versus 
BASANT DAS AND ANOTAER——RESPONDENTS 

Sikh Gurdwaras Act (VITI of 1925), ss. 34, 
37, 16 (2) (iii), 2 (9)—High Court's decree under s. 34 
—Kurther right of appeal to Privy Council—Proof 
of user of public worship predominantly by Sikhs, 
whether necessary under s. 16 (2) (111)—Hvidence, 
nature of—Udoesis, whether Sikhs—Report by Gov- 
ernment Officials—~Value of, in ascertaining whether 
old shrine was for use of Stkhs. 

The provisions in the Punjab Sikh Gurd- 
waras Act,- thet appeals from the Sikh Gurd- 
waras Tribunal are to be heard by Division 
Court and not by a Single Judge dues not indi- 
cate that the High Court in dealing with the 
matter would be exercising a special jurisdiction, 
nor should any such inference be drawn from the 
provisions of s. 37 of the Act which is consistent with 
the view that the jurisdiction conferred upon the 
High Court by s. 34 of the Act is intended to include 
the new subject-matter as pert of the ordinary ap- 
pellate jurisdiction of the High Court. The provisions 
of the Civil Procedure Code wih reference to appeals 
to His Majesty apply to decrees of the High Court made 
under s. 34, Sikh Gurdwaras Act, and consequently 
aright of appeal to the Privy Council from such 
decrees exists. Secretary of State v. Chelkani Rama 
Rao (3) and Maung Ba Thow v. Ma Pin (4), relied on. 
Rangoon Botatoung Co, v. Collectorof Kangoon (2), 
distinguished, [p. 530, col. 2; p. 531, col. 2.) 

QOlause (iii) ots. 16 (2), Sikh Gurdwaras Act, doves 
not require proof of user of public worship predomi- 
‘nantly by Sikhs, but merely thatthe institution is 
used for worship by Sikhs. The main stress under 
the clause has to bs taken by the first part thereof. 
The party has to prove that the institution in suit was 
established fur use by Sikhs for the purpose of public 
worship. They may prove this by any class of evi- 
dence permitted under the Evidence Act, but in 
order to succeed, the evidence which they adduce 
must prove it and the circumstence that an institution 
is an old one does not absolve them from giving suit- 
able and sufficient proof, though it is a fact which has 
to be taken into account in estimating the evidence: 
[p. 533, col. 1.] 

Heid, that the institution in suit was not proved 
to be established for use by Sikhs for purpose of 
public worship. 

Udasis to-day are not to be classed as Sikhs for 
the purposes of the Sikh Gurdwaras Act.[p. 535, col. 2; 
p. 536, col. 1] 

For the purpose of escertaining whether the old 
shrine was established for the use of Sikhs, no great 
stress can be laid upon the language used in reports 
and the like made by the Government Officials. [p, 
537, col. 2.} i 

(Appsal from the decision of the Lahore 
High Court reported as 135 Ind. Cas. 657). 

Messrs. A. M. Dunne and J. M. Parikh, 
for the Appellants, 

Messrs. L. DeGruyther and V. K. Krishna 
Menon, for the Respondents. 

Sir George Rankin.—These three ap- 
peals concern a religious institution in 
Manak inthe Lahore District, dand the 
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buildings, lands and other property þe- 
longing thereto. The first appeal No. 10 
is brought by the plaintiffs in a suit under 


‘gs. 92, Civil Procedure Code, to remove the 


defendant Basent Das from the office of 
mahani or custodian of the institution upon 
the grounds of misconduct and mismanage- 
ment. Tne learned Subordinate Judge 
found for the plaintiffs and made an order 
removing Basant Das and appointing an- 
other custodian. The High Courtat Lahore 
set aside this decree and dismissed the 
suit. No questionor difficulty arises as 
to the competence of this appeal, but the 
defendant, Basant Das, having died since 
the High Court’s decree, the appeal has 
not been pressed. 

Appeals Nos. 108 and 109 are brought 
from two decrees of the High Court reversing 
the decision of a tribunal appointed under 
the Sikh Gurdwaras Act, 1925, (Punjab 
Act VIN of 1925). The tribunal had in- 
quired under s. 16 ofthe Act whether the 
institution in suit should not be declared 
to be a Sikh Gurdwara and by èa majority 
had decided in the affirmative. Two appeals 
were brought from this decision to the 
High Court by different sets of persons 
the institution 
from being dealt with as a Sikh Gurdwara 
under the Act. The High Court by two 
decrees, dated January 13, 1931, allowed 
these appeals, set aside the majority deci- 
sion of the tribunal and made a declaration 
that the institution in suitis not a Sikh 
Gurdwara within the meaning of the Sikh 
Gurdwaras Act. 

Upon application made to the High Court 
for a certificate that the cases were fit to 
be taken on appeal to His Majesty in 
Council the learned Judges of the High 
Court delivered judgments by which they 
appear to have held that s. 110 of the 
Code did not apply to the cases but that a 
certificate could be given under what they 
described as the latter portion of cl. 29, 
Letters Patent of the Lahore High Court 
referring apparently to the words “or from 
any other final judgment, decree or order 
made either on appeal or otherwise as 
aforesaid when tthe said High Court de- 
clares that the case is a fit one for appeal to 
us, ke.” They followed up this judgment, 
however, by signing a certificate in which 


‘it was certified “thatthe case above set 


forth fultils in our opinion the requirements 
of s. 110, Civil Procedure Code, Act V of 
1908, as regards value and nature and is 
fit for appeal to His Majesty in Council.” 
From these proceedings their Lordishps 
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have seme difficulty in ascertaining the 
exact prcvision of lew under which the 
55 q + . 

lesxrned Judges intended to cet. It would 


appeer, however, that whether or not thev 
were satisfied thet the emount or value of 
the subject-matter exceeded Rs. 10,000, 
they were ofcpinion ihat the csse was 
otherwise 2 fit and proper cese to be taken 
on appeal to His Majesty. 

Before the Board 2 preliminary objection 
was laken by learned Counsel for tke 
respondents to the ecmpetence of these 
two appeals. While not disputing the 
propositicn laid down by more than one 
of the learned Judges who took part in 
the decision of National Telephone Co. Ltd. 
v. His Majesty's Postmaster General 
(1) that “when a question is said to 
be referred to an established Court 
without more, it "  *  * imports 
that the ordinary incidents of tke preeedure 
of that Court are to attach, end also that 
any general right of appeal frem its deci- 
sions likewise attaches” (per Viscount Hal- 


dane, L. C. 552), learned Counsel contended | 


that sn examination of the Sikh Gurdwarcs 
Act discloses that the present case is not 
within this general principle. He submitt- 
ed that it is governed by Rangoon Botatoung 
Co.v.The Collector of Rangocn (2), and 
thet the principle to be spplied to it is that 
the tribunal wes exercising a special 
jurisdiction; that the right of appeal to the 
High Court conferred by s. 34 of the Act 
gave to the High Court a special jurisdic- 
tion; and that the decree of the High Court 
not being made in the course of its ordin- 
ary jurisdiction, the provisions of ss. 109 
and 110 of the Code do not apply to confer 
a further right of appeal on any party. In 
support of the preliminary objection it was 
pointed out that by the provisions of ss. 34 
(2), 36and 37 the decision of a tribunal 
under the Act was very specially protected 
from interference; thet sub-s. 3 of s. 34 
provides that an appeal preferred under the 
section shall be heard by a Division Court 
of the High Court; and that by gs. 37 any 
order passed on appeal from a tribunal 
18 given a special efficacy analogous to 
the effect of -an order in rem, all Courts 
being prohibited frem doing anything in- 
consistent therewith. It wag further con- 
tended that the kind of question with 
which under s. 16 of the Act the tribunal 


(1) (1913) A C 546; 82 LJ K 
4 funa nato B 1197; 109 L T 562: 
A 197; 16 Ind. Cas. 188; 40 O21: 

, i4, Dom, : 10 ; kk 
LT 205;6L BRAG (PG), AKU 2N Bur, 
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wos in this case concerned—a question as 
to the religious character of en tinstitution 
—isofa very special kind end that the 
decision of this question is undertaken 
merely as a step towards deciding whether 
ornot the institution shall be subjected 
to the management of certain bodies con- 
stituted by the Act, namely, a Committee, 
a Board, a Judicial Commission. Accerd- 
ingly their Lordships were pressed to bold. 
ihat the Act having given one appeal to the 
High Court; there is no sufficient basis for 
an implication that the decision of the High ` 


‘Court is to he subject to the usual incidents 


as regards a further appeal. 

Their Lordships intimated at the hearing 
that they were not of opinion that the pre- 
liminary objection should be sustained. 
They observe thet the tribunal is given by 
s. 12 (9) the same powers as are Vested ina 
Court by the Code and by s. 12 (11) its pro- 
ceedings “ro far es may be and subject to 
the provisions of this Act, are to be conduct- 
ed in accordance with the provisions of the 
Code.” The formal expression of its deci- 
sion is described by the Act cs a 
decree or order. The matters which 
may be brought before the tribunal for 
decision include not only the quesiion 
whether an institution isa Sikh: Gurdwara 
within the meaning of s. 16, but include 
also questions of the amount of compense- 
tion to be given to office-holders of 
Gurdwaras cn their being superseded in 
office by the statutory authorities, and the 
decision of claims made to property which 
has been included ina listor lists as pro- 
periy belonging to a Sikh Gurdwara. The 
provision that appeals from the tribunal are 
to be heard by a Division Court and not 


. by a Single Judge does not in their Lord- 


ships’ opinion indicate that the High Court 
in dealing with such matters would be exer- 
cising a special jurisdiction, nor should 
any such inference be drawn from ihe 
Provisions of e. 37 which is consistent with 
the view that the jurisdiction conferred 
upon the High Court by s. 34 is intended to 
include the new subject-matter as part of 
the ordinary appellate jurisdiction of the 
High Court. In Secretary of State v. Cheli- 
kani Rama Rao (8), the Board had occasion 
to consider a case which raised very much 
the same considerations as the present. 
Under a Madras Forest Act, the Forest 
Settlement Officer was charged with the 
duty to examine all claims made to land 
(3) 43 I A 199: 35 Ind. Cas. 902; A I R1916 P C 
21; 39 M 617; 31 M L J 324; 20 © W N 131; (1916) 
2M WN 224; 4AL Jills, 20 M LT 435;4L W 
486; 18 Bom, L R1007;250 LJ 69(P O). _ 7 
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within a certain atea which the Government 
was proposing to constitute as a reserved 
forest. The respondent claimed to be the 
Owner of three parcels of land within the 
notified area, but the Forest Settlement 
Officer rejected his claims. The Special 


Act provided that in such a case a 
Claimant mignt prefer an app2al to 
the District Court in respect of such 


rejection cnly. Un eppeal being made to 
the District Court the District Judge 
affirmed the Forest Settlement Officer's 
decision. No further appeal had been pro- 
vided for expressly by the Act and it was 
contended that all further proceedings 
were incompetent. The view taken by the 
Board, however, was: “When proceedings of 
this character reach the District Court 
that Court is appealed to as one of the 
ordinary Courts of the country with regard 
to whose procedure, orders and decrees the 
ordinery rules of the Civil Procedure Code 
apply.’ The Rangoon case already men- 
tioned wos considered and the decision 
was held to be explained by the fact that 
the proceedings were from beginning to 
end ostensiblyend actually arbitration 
proceedings, the nature of the question to 
be tried being merely the value to be put 
upon certain land. Of the cese then be- 
fore the Bosrd, it was said: “Tha claim 
was the assertion of the legal right to 
Possession of and property ın land; and if 
the ordinary Courts of the country are seised 
of a dispute of that character it would 
require in the opinion of the Board a spe- 
cific limitation to exclude the ordinary 
incidents of litigation.” Again in Maung Ba 
Thaw v. Ma Pin, (4\, Provincial Insolvency 
Act, 1920, having provided first that the 
decision of the District Judge should be 
final, and secondly, that in a limited class 
of cases thereshould be aright to appeal 
tothe High Court, the question arose 
whether, following upon such ən appeal 
to the High Court, a certificate for a fur- 
ther appeal to His Majesty in Council 
could be given under the Code. The Board, 
following the case already cited, laid it 
down that “when such a right of, appeal 
is given to one ofthe ordinary Courts of 
the country the procedure, orders and de- 
crees of thst Court willbe governed by 
the ordinary rules of the Ccde of Civil Pro- 
cedure.” 

In the present case their Lordships are 

(4) 611 A158; 148 Ind. Cas. 1; A I R 1934P C 
Bl; 12 R 194;6 R P O Il; 110W N418:39 L W 
418; 38 O W N 449; (1934) A L J 358; 66 MLJ 401: 
36 Bom. L R 427; (1931) M W N 284; 1934 OLR 338; 
1934 ALR 476; (P0) 
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of opinion that the same reasoning ap- 
plies. Thequestions which may come for 
a decision before a tribunal under the Sikh 
Gurdwaras Act include questions which in 
substance concern the nature of the trusts 
under which the endowments of certain 
religious insbitutions ere held. They also 
include questions of compensation for loss 
of office and questions as regards claims 
to property in respect of which the tribu- 
nal’s powers are not limited by any pro- 
Visions as to value. There is, moreover, a 
provisionin s. 32 of the Act, whereby, in 
the course of any suil or proceeding 
in a Civilor Revenue Court, such Court is 
empowered to frame an issue in respect of 
claims made in connection with a notified 
Sikh Gurdwara, and to forward a record of 
the suit or proceeding to a tribunal for 
decision, the Court bsing obliged to de- 
termine the suit or proceeding in aeccord- 
ence with such decision subject to the 
right of appeal given to the High Court 
by s. 34. Having regard to the character, 
the variety and the importance of the 
questions to be dealt with by a tribunal, 
and to the terms inwhich theright of 
eppeal tothe High Court is provided by 
ihe section, their Lordships are of op:nion 
that the provisions of the Civil Procedure 
Code with reference to appealsto His 
Majesty apply to decrees of the High 
Court made under s. 31, Sikh Gurdwaras 
Act. Ths preliminary objection is, there- 
fore, overruled. Their Lordships have not 
had occasion to consider and do not pro- 
nounce upon the question whether the 
same conclusion could be reached in the 
case of appeals brought tothe High Court . 
under ss. 106 and 142 of the Act. The 
questions in these appeals (Nos. 108 and 
109 of 1932) are governed by sub-s. 2, 
s. 16 of the Act, whichis as follows: 
(2) Ifthe tribunal finds that the gurdwara 

(i) was established by, or in memory of 
any of the Ten Sikh gurus or in comme- 
moration of any incident in the life of any 
of the Ten Sikh gurus, and is used for public 
worship by Sikhs, or 

(it) owing to some tradition connected 
with one of the Ten Sikh gurus, is used for 
public worship predominantly by Sikhs, or 

(iw) was established for use by Sikhs 
for the purpose of public worship and is 
used for such worship by Sikhs, or 

(iv) was established in memory of a 
Sikh martyr, saint or historical person and 
is used for such worship by Sikhs, or 

(v) owing to some incident connected 
with the Sikh religionis used for public 
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worship predominantly by Sikhs, the 
tribunal shell decide that it should be 
declared to be a Sikh Gurdwara, snd 
record an order accordingly.” 

Another provision of the Act which has 
some bearing upon the questions to be 
decided is the definition of “Sikh” in s. 2, 
sub-s. 9, which is es follows: 

(9) ‘Sikh’ means a person who professes 
the Sikh religicn. If any question arises es 
to whether any person is or is not a Sikh, he 
shall be deemed respectively to be or not to 
be a Sikh according as he makes or refuses 
to make in such manner as the Local 
Government may prescribe the following 
declaration: 

‘J solemnly affirm thatI ama Sikh, that I 
believe in the Guru Granth Sahib, that I 
. believe in the Ten Gurus, and that 1 have no 
other religion.’ 

The tribunal framed six issues of which 
numbers 4 and 5need not be noticed. ‘The 
first three issues were framed under s. 16 
(2). They have reference (othe third, fourth 
and second clauses of the sub-secticn and 
are as follows: 

1. Wes the Gurdwara Bhai Prithi Sahib 
established for use by Sikhs for the purpose 
of public worship end is it used for such 
worship by Sikhs ? [16 (2) (iii).] 

2. Was the Gurdwara established in 
memory of a Sikh saint andis it used for 
public worship by Sikhs ? [16 (2) (iv).] 

3. Is the Gurdwara used for public 
worship predominantly by Sikhs owing to 
some tradition connected with one of the ten 
Sikh Gurus ? [16 (2) (i7).] 

The tribunal and the High Court have 
= rightly placed on the appellants the onus of 
proving the affirmative upon these issues. 
A further.issue numbered 6 was framed as 
follows: ‘‘Whether Udasis are Sikhs for 
purposes of the Sikh Gurdwaras Act?” and 
much careful and learned discussion was 
expended upon this question. 

Third Issue.—The tribunal and the High 
Court were in agreement that the appellants 
are unable to make out their case on the 
third issue, which was framed in view of 
el. (ii), sub-s. 2, s. 16 of the Act. To satisfy 
that clause a tradition has to be proved 
which is connected with one of the Ten Sikh 
Gurus and owing to which the Gurdwara 
is used for public worship predominantly by 
Sikhs. Before the tribunal the only basis 
for a case upon this issue was some evidence 
of a tradition that Guru Govind Singh and 
Bhai Prithi, the founder of this dera, met 
at Pokhan in the Deccan, and that the Guru 
commanded him to go and preach Sikhism 
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in the Punjeb, in consequence of which 
command this dera wes established at 
Manak. The learned President held that it 
had been rightly pointed out by the respon- 
dents thet “some tradition connected with 
one of the Ten Sikh Gurus dces not mean a 
tradition such as we have in ass»ciation 
with the shrine in suit, buta tradition of an 
actual sojourn or miracle by one of the 
Gurus as et Panja Sahib, Rori Sehib, Tombu 
Sahib.” Sardar Kharak Singh, took a similar 
view, holding that cl. 2 “implies that one of 
the Ten Sikh Gurus should actually visit a 
place and sit there,” the requirements of the 
clause not being fulfilled by any tradition 
which remotely connects the Gurdwara 
somehow or other with one of the Ten Sikh 
Gurus. The third member, Rai Munna Lal 
Bahadur, was of the same opinion. In the 
leading judgment of the High Court it is 
stated: “The tribunal also agreed that 
issue No. 3 did not arise and that decision 
has not been challenged in eppe2el.” Their 
Lordships are accordingly not troubled with 
this issue. Whether or not the meaning of 
al. (ii) of s. 16 (2) is accurately expressed in 
the passages cited, their Lordships heave no 
doubt thet it would be impossible to show 
thatthe use of the institution in suit for 
public worship predominently by Sikhs was 
owing toe tradition of the character here 
alleged. The third issue must, therefore, be 
answered in the negative. 

Second Issue--Upon ithe second issue 
the tribunal by a majorily found in favour 
of the present appellants, holding it proved 
thet the Gurdwara was established in 
memory of a Sikh saint. The learned 
President in his judgment remarks: “On 
the second issue it is not clear whether 
Bhai Prithi himself established the shrine or 
whether it was established after his death. 
Bhai Prithi lived end worked in the village 
and the smadh (tomb) was built after his 
death.” Nevertheless the learned President 
holds that “as Bhai Prithi was a devotee 
and disciple of the Tenth Guru, endowed 
by him with divine knowledge and the 
rank of Companion of God, he was a Sikh; 
the Gurdwara grew up in memory of him 
and it is certainly used for public worship 
by Sikhs.” Sardar Kharak Singh says that 
he is in entire agreement ihat this 
Gurdwara at Menak was established in 
memory of Bhai Prithi, who was a 
devout Sikh and disciple of Guru Govind 
Singh, the Tenth Guru, and thus a Sikh 
Saint within the meaning of s. 2 (iv). 
Rai Munna Lal Bahadur observes: 

“Issues Nos. land 2 suggest the argument that 


1936 


the respondents are themselves not sure of the 
ground on which they stand. Issue No.2 would 
mean that the Gurdawara was established by some- 
body else than by Bnai Prithi himself and that 
Bhai Prithi was a Sikh saint. But the tradition 
set up is that Guru Govind Singh gave an express 
command to Bhai Prithi at Pokhar in the Deccan 
to estalish the Gurdwara. Such a tradition, if 
true, would be inconsistent with issue No. 2, which 
i ta that Bhai Prithi himself was not the 
ounder.”’ 


This member also states that upon the 
evidence he is unable to agree that Bhai 
Prithi was a Sikh saint. In the High Court 
the learned Judges agreed with the dis- 
senting member and held that the dera was 
not established in memory of any Sikh 
saint. Their Lordships are inagreement with 
the High Court upon this. issue. In order 
to bring the dera within the clause, their 
Lordships wonld have to negative the con- 
tention that this shrine was established by 
Bhai Prithi himself or else to hold that 
‘Bhai Prithi established it in memorv of 
‘some other Sikh martyr, saint or historical 
person. Their Lordships are of opinion 
that the case made by the appellants and 
the evidence adduced by them is inconsis- 
tent with and does not support either find- 
ing. It is difficult, if not altogether parado- 
xical, to maintain that the shrine was found- 
ed in memory of some person now 
unknown and unidentified, and there is 
no evidence to that effect. The balance of 
the appellants’ own evidence and their case 
before the High Court was to the effect that 
Bhai Prithi himself established the shrine 
and there is no evidence worth considering 
in favour of the suggestion that he establi- 
shed it in. memory of some other Sikh 
saint. This issue also must be answered 
in the negative. 


Hirst Issue.-—There remains the first issue 
and on this it is to be observed that cl. (iii) 
of s. 16 (2) does not require proof of user 
of public worship predominantly by 
‘Sikhs, but merely that the institution is 
used for worship by . Sikhs. The 
main stress under the clause has to 
be taken by the first part thereof. The 
appellants have to prove that the institu- 
tion in suit wes established for use by 
Sikhs for the purpose of public worship. 
They may prove this by any class of evi- 
dence permitted under the Evidence Act, 
but in order to succeed, the evidence which 
they adduce must prove it, and the circum- 
stance that this institution is an old one 
does noi absolve them from giving suitable 
and sufficient proof, though it is a fact 
which has to be taken into account in esti- 
mating the evidence. The learned President 
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of the tribunal did not decide this issue at 
all. Sardar Kharak Singh held that the facts 
of ihe case andthe documentary evidence 
contained in “the muafi file” (hereinafter 
deseribed) conclusively - prove that this 
shrine was established by ‘the command 
of the tenth Guru for use of the Sikhs 
inhabiting the locality for the purpose of 
public worship. He relied also upon the 
evidence that Sikhs had been the principal 
donors of lands and of votive offerings and 
that predominantly Sikhs were worshippers 
at the shrine. The third member was of 
opinion that “Udasis are not Sikhs and this 
dera is not a Sikh Gurdwara.” In the 
High Court this issue was answered in the 
negative, Johnstone, J., saying: 

“I think that it- can be safely held that the dera 
was not established for use by Sikhs for the pur- 


pose of public worship and was not established in 
memory of any Sikh saint.” 


No doubt, if it can be accepted as prov- 
ed thet Bhai Prithi founded this shrine in 
the lifetime in the tenth Guru, Govind Singh 
(1675—1708) and in consequence of his com- 
mand or request, the inference would be 
plain that it was established for use by 
Sikhs for the purpose of public worship. 
But such evidence as points in that direction 
The main 
evidence consists of statements made in 
the middle of the 19th century for the pur- 
pose of inducing Government to continue 
a grant of a jagir for the benefit of ihe 
shrine. Thus there is the statementin 1866 of 
Mahant Meher Das to the effect that a dera 
of Bhai Prithi Sahib who was a follower of 
Guru Govind Singh anda very holy man is 
situate at Mosa Manak. The same mahant 
in another application dated May 12, 1866, 
purports to give a history of the shrine 
and incidental thereto of the Udasi 
sect. After stating for the benefit of 
the Deputy Commissioner that the Udasi 
sect was started by Guru Nanak 
(1469—1568, the first of the Ten Gurus) he 
goes on to give the following story : 


When Guru Govind Singh, the tenth 
Guru, went towards Deccan on pilgrimage 
to Pokhu, Bhai Prithi Sahib who was a 
great devotee fof God) met him. Guru 
Sahib blessed him with the merits of a 
saint end divine knowledge and sent him 
to the Punjab. Bhai Prithi Sahib wrought 
great miracles. Aurangzeb was the ruler 
in those days. After his death, Tara (?) 
Azim, his son,ascended the throne of the 
Indian Empire. Bahadur Shah, second son 
of Aurangzeb, sent Nand Lal, his Dewan, 
to Guru Govind Singh with the prayer that 
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he might get the kingdom. The Guru Sahib 
permitted him to wage a war and prayed 
to Almighty God in his favour. The said 
Tara Azim died in the warand Bahadur 
Shah became the king. During those deys 
Bhai Prithi Sahib erected this shrine and 
having preached Sainam to the people 
made them his Sikhs and Sewaks. Zabar- 
dast Khan (Khan Bahadur) was the Gover- 
nor of Lahore. One day Bhai Prithi Sahib 
was putting up at Lahore with his Sikhs. 
Dewan Lakhpat and Jaspat who were ex- 
tremely poor came and sought his bles- 
sings. Thereupon Bhai Prithi Sahib after 
bestowing his blessings said : “I have made 
you Dewan.” Accordingly they became 
famous Dewans of the kingdom. Under 
the orders of Bahadur Shah they built 
the shrine of pacca masonry. The king, too, 
had a great regard for the shrine.: 

References to the tenth Guru as having 
requested Bhai Prithi to found the dera 
are also made by a Tahsildar and a Deputy 
Collector, Canals, but add nothing to the 
above. 

Their Lordships have some sympathy 
with the members of a religious persua- 
sion who find their traditions, beliefs and 
practices canvassed in a Court of law. That. 
this should be necessary is at eny time 
a misfortune. In the present case, how- 
ever, it is the policy of the Sikh Gur- 
dwaras Act of 1925 that these matters 
should be sosettled, and their Lordships 
are glad to observe that the beliefs and 
traditions have been most patiently en- 
quired into and most carefully discussed 
by the Courts below. But whatever value 
can be claimed for the statement made 
by Mahant Mehar Das in 1866, it is at best 
poor evidence of the allegation that this 
shrine was established at the command 
of Guru Govind Singh, if indeed itis any 
better evidence of this fact than of the 
other fact alleged, that Bhai Prithi per- 
formed miracles. Not only would it be 
arbitrary to select this particular allega- 
tion for credence; it would be otherwise 
unreasonable. The tenth Guru Govind 
Singh may well be thought to have been, 
of all the religious leaders of the Sikhs, 
the most hostile to those Hindu notions 
and practices which the Udasis tended to 
value. Nevertheless in a country inhabit- 
ed by Sikhs no religious institution could 
make-a more useful or honourable claim 
than thai it was in some way connected 
with the great tenth Guru; hence this 
element in the legendary history of an old 
institution might very readily arise without 
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historical foundation of any sort. It seems all 
the more necessary to be careful thatthe ac- 
count given by Mehar Des of the founding of 
the Udasi sect by Nanak is contrary to what 
appears, «8 the Courts below have found, 
to be the better opinion among histori- 
ans. The story of Mehar Das that this 
shrine. was founded at the instance of Guru 
Govind Singh is not said by him or so far 
as can be seen by anyone to be part of 
an esoteric oral tradition handed down 
from Mahant to Mahant or from Guru to 
chela.” Such a case would stand in need 
of careful proof; yet it is no more than 
a facile suggestion. The story is not only 
improbable in itself and easy to account 
for, but in its particulars it has ® special 
weakness of its own. The learned Judge 
of the High Court (Johnstone, J,) pointed 
this out: 

“What has not been explained is this: 
Guru Govind Singh was the originator of 
the Singhs and baptised many followers 
by the khande ka pahul. Why then should 
he urge Bhai Prithi to go tothe Punjab, 
the home of his Singhs, end preach his 
doctrine ? And why if the Bhai agreed 
to undertake the mission did the Guru 
not give him the true Sikh baptism ? 

Their Lordships have been pressed to 
say that Udasis are a mere order of 
Sikh preachers and that there is, there- 
fore, no improbability in the ellegation 
that tke tenth Guru directed Bhei Prithi 
to establish a shrine forthe use of Sikhs 
without meking him a Sikh. But even if 
this reasoning can be considered clear, there 
is much in the evidence to make it diffi- 
cult to accept this view of the Udasis. 
Asceticism is not the only point involved. 
Indeed the Udasis do not appear to 
their Lordships to have been a mere 
order of mendicant preachers among 
the Sikhs. Nor can it be held proved 
that they were merely “Sikhs who had 
lapsed into Hindu practices. On the 
contrary they eppear to heve a long and 
independent history as a separate sect or 
persuasion occupying a positicn somewhere 
between the Sikhs end the orthodox 


“ Hindus. The differences in belief as well 


2s in practice between Sikhs and Udasis 
deserve to be described as serious, extensive 
and inveterate, and some were outwardly 
striking. So far as the first issue depends 
upon any claim to have proved that the 
shrine was established at the instance of 
the tenth Guru, their Lordships can have 
no hesitation in holding that the affirmative 


is not proved. 
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It remains to see whether the appellants 
cən make out in some other way that the 
shrine was established for use by Sikhs 
for the purpose of public worship. It is 
undoubtedly and admittedly a Udasi shrine 
and it is nob now contended before the 
Board that at present Udasis could be 
classed as Sikhs for the purpose of the 
Sikh Gurdwaras Act, having regard to 
the definition of the word “Sikh” given 
therein. All the successors of Bhai Prithi 
have been, like himself, Udasi sadhs. Can 
then the appellants make good their case 
upon the first issue by showing some 
sufficient degree of probability that thie 
Udasi shrine instituted at the end of the 
17th or beginning of the 18th century was 
established for use by Sikhs? It is on this 
question that in their Lordships’ judg- 
ment, issue No. 6 has importance for the 
present case. Both the learned President 
of the tribunal and Johnstone, J., in the 
High Court have given a verv careful account 
of the history of the Sikhs and of the 
Udasis, with the object of throwing light 
upon this question. The view of the 
President of the tribunal was as follows : 
“I would answer the question whether 
Udasis are Sikhs under the Sikh Gur- 
dwares Act, in the negative. At the 
same time the historical beliefs and 
practices of the Udasis are such that 
there is nothing inconsistent in their being 
in charge of a Sikh shrine,” Johnstone J.S 
opinion was: ‘In view of what has been 
said above, boih from the historical aspect of 
the case and from the observation of 
outward practices and inward beliefs of 
Udasis, I would have no hesitation in 
holding that Udasis are not Sikhs for the 
purposes of the Sikh Gurdwaras Act.” 

This learned Judge thought that the 
inferences to be drawn from history and 
historical commentators were as follows; 
“Phat, elthough Guru Nanak founded 
Sikhism es a new religion by sweeping 
away idolatry and polytheism, Siri Chand, 
the founder of the Udasis, was himself not 
a Sikh but a Hindu; (2) that no reconcilia- 
tion between the Sikhs and the Udasis 
ever took place; and (3) that the Udasis 
are in consequence not Sikhs, but schis- 
matics wh) separated in the earliest days 
of Sikhism and never merged with the 
followers of the Gurus.” Having had the 
advantage of a most careful canvass by 
the Courts below of the history of the 
Sikh religion from the time of the first 
Guru onwards, and of the history of the 
Udasis from the time of his son Siri 
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Chand,’ whom the Courts below have held 
to be the founder of the Udasi sect, thier 
Lordships think it. impossible to affirm 
the proposition that this Udasi shrine was 
established for use by Sikhs for the pur- 
pose of public worship, upon any general 
ground of probability arising out of the 
history of these sects or persuasions. It 
appears to their Lordships to be proved 
that the teaching of the Sikhs was against 
asceticism and was inimical to many 
customary Hindu rites; that their chief 
form of worship was the reading of poems, 
exhortations, ete., which, when collected 
later, became a sacred. book called the 
Granth Sahib; that in the time of the 
tenth Guru the Sikh became more militant 
and military than before, the test of a 
Sikh in the strictest sense being the khande 
ka pahul, a form of baptism by sweetened 
water through which a dagger had been pass- 
ed, afier which the Sikh became a Singh. 
Parallel with the growth of this movement 
there seems from the time of Sin Chand, 
Nanak’s sm, to have been a sect of Udasis 
who while using the same sacred writ- 
ings, as the Sikhs, kept up much more 
of the old Hindu prectices, followed 
asceticism, were given to the veneration 
of smadhs or tombs, and continued the 
Hindu rites concerning birth, marriage 
and shradh. In the judgments of ithe 
Courts below the history of these two 
movements has been traced sə fares the 
materials are available for the purpose. 
Whether or not it is safe to rely upon 
all that has been said as regards Siri Chand 
being superseded by Angad, his father's 
chela, and of Guru Amar Das, the third 
Guru and his hostility to the Udasis, the evi- 
dence 2s a whole bears out the conclusion 
of the learned Judge in the Lahore High 
Court that no reconciliation between the 
Sikhs end the Udasis ever took place; and 
that the Udasis, so far as the matter can be 
decided by beliefs and practices, are from 
the point of- view of Sikhs schismatics who 
separated in the earliest days of the move- 
ment and never merged thereafter. Their 
Lordships are well aware that for the pur- 
pose of historical research and criticism upon 
such subjects the procedure of a Court of 
law is not ideal; but when they are asked to 
hold that this-institution was established for 
use by Sikhs, their answer must be that 
from what the evidence in this case discloses 
no such probability can be discerned. 

Mr. Dunne for the appellants did not 
challenge the finding of the Courts below 
that Udasis to-day are not to be classed as 
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Sikhs for the purposes of the Sikh Gurdwaras 
Act, 1925, and suggested tothe Board that 
much of the history canvassed below was of 
a speculative and uncertain character. He 

preferred to base his case on the statements 
“made about the character of the institution 
in suil in the documents on the ‘muaft 
file.’ i 

Their Lordships have already disclaimed 
any belief in the statement that the institu- 
tion was founded at the command of the 
teuth Guru, but apart from that matter, they 
think it right to examine these documents 
more particularly. The learned President 
of the tribunal set considerable value on 
them, though in the High Court they were 
regarded as unimportant and of small as- 
sistance to the appellants. The mahanis 
from 1842 onwards were as follows: Mehar 
Das, (1842-78). Sobha Ram (1878-1906), Ganga, 
Ram (1906-7), Basant Das (1907-27) and Ram 
Pershad. In 1855 Mehar Das describes 
himself as mahant of this institution, his 
caste as Sadh Udasi and occupation as 
“reciting of Granth.” In. 1866 he refers to 
the institution as a dera, end states. that 
divine worship. goes on at all times; that a 
langar (kitchen) is maintained which feeds 
fiifty or sixty fakirs and also wayfarers; that 
a muafi of Rs. 1,500 was granted by the 
rulers who preceded the British, and that 
the British granted one of Rs. 1,200 recorded 
in the name of Mehar Das himself. He is 
naturally anxious to impress the authorities 
ihat the dera is well known throughout the 
country and repeats himself to that effect. 
He says that besides the income from the 
jagir, the mahani also uses money received 
from the “sewaks” for the langar and that 
he himself renders services. Of the muafi 
his account is that the Emperor Bahadur 
Shah and Maharajah Ranjit Singh hada 
great regard for the shrine, the former 
erecting the masonry building and granting 
four villages for the maintenance of the 
langar; and thatthe latter continued the 
muafi with additions. These statements 
are made in the course of an application to 
have the muafi made permanent and nct 
merely for the mahani’s life. The Tehsildar 
who had to report thereon repeats in brief 
both the history and the verifiable parti- 
culars as to the Sadhs, and fakirs at the 
langar, but his report has the formal head- 
ing “Case No. 29 relating to Gurdwara 
Manak.” 

In 1880 Sobha Ram became mahant. Under 
the same heading a statement is record- 
ed in which he asks for. the muajfi to be 
continued tohim. He has been appointed, 
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he says, with the consent of the other mas 
hants of the Udast sect. In the body of 
this statement the institution is called 
Gurdwara, but otherwise the stetements in 
it are very much the same as were. made by 
Mehar Das in 1866. -The extra expenses, 
beyond the jagir income, are met out of 
money received from the “Sikhs and Se- 
waks.” The lambardars who add: their state- 
ment also use the word Gurdwara. They 
give the new mahani a good-character and 
add certain new statements—that this shrine 
is like the Gurdwara of Bhai Phiru and 
that the Gurdwara. is.of-all the Sikhs of the 
Sindhu tribe. In 1891 the same mahant, 
describing himself as Sadh Udasi, and by 
occupation fakir, has again occasion to 
make an application for continuance of the 
muafi to meet the expenses of the langar 
and the fairheld onthe Maghi day. The 
lambardars again corroborate, saying that 
the Sikh Sewaks.have a regard for.and show 
reverence to the dera.- Save in the formal 
heading the word used is dera throughout. 
The Tehsildar who reported on the applica- 
tion. does not apparently.use the word Gur- 
dwara, but says: “The spot.wes inspected. 
Enquiry was also made from the Sardars 
who said that the Daaramsala is main- 
tained and that the temple and Samadhs 
were in flourishing condition. The muajidar 
renders . services. The Fakirs are supplied 
with focd. The jagirdar beers a good 
character. The Granth is also recited.” 
In 1905 the chit or testimonial given in 
writing by the Deputy Collector, Canals, 
(January 24, 1903). is really a statement 
by Sobha Ram himself: it pictures him 
as an able mahani who besides performing 
puja path feeds the poor, etc., and prea- 
ches to the people to do good deeds. “The 
vais of the neighbouring places have a 
great faith in this Gadai. A big fair is 
held in this Gurdwara on the Maghi day. 
Sikhs of distant places attend the fair 
end stay here fora week. They are well 
attended to,” etc. In June 1905, Sobha 
Ram makes his will. He refers to the 
institution as Dera, and says thet the 


‘Dera Manak is knownas Adigranthian, and 


appoints his chela, Ganga Ram to suc- 
ceed him. He charzes Ganga Ram to 
perform his funeral ceremonies including 
the taking of his ashes to the Ganges in 
accordance with the practice of Bhekh 
Sadh Udasis. The Bhekhs of other Udasi 
Deras are to have power to interfere in 
case of mismanagement by. Ganga Ram. 
“He should continue to. defray expenses, 
etc, bona fide and give food to Sadhs and 
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fakirs as before, get Granth Sahib read 
in the dera and continue the langar es 
before.” 

This brings the matter down to 1913, 
when Besant Das became mahant. He 
was in charge when in 1921 the Akalis 
took forcible possession and he was the 
defendant in the suit of December 1, 1921, 
out of which the first of the present ap- 
peals arose. There are more reasons than 
one which make it unprofitable to discuss 
his statements, of which a number are 
on the record, but the chief reason of all 
is that if and in so far es it can be 
shown that his language or practice was 
more “Sikh” than that of his predecessors, 
the result is only to show how rash it would 
be to argue from his statements to the 
intention of 1700 or thereabouts when the 
instifution was established. Their Lordships 
would, however, complete the picture given 
of the institution between 1853 and 1913 
by adding that they think it unreasonable 
to doubt that orthodox Sikhs have made 
grants of land to the institution and that 
the iribunal’s inspection of the buildings 
shows the tomb of the founder as a central 
object and a quotation from the Granth 
Sahib over the door of the chief building. 

The case made for the appellants being 
that Bhai Prithi founded this shrine at 
or about the beginning of the eighteenth 
century, their Lordships, who see no 
reason in the evidence to doubt this al- 
legation but who are satisfied that Bhai 
Prithi was a Udasi, have to see whether 
the statements which have been described 
afford ground for the ‘inference that the 
Udasit Sadhu established the institution 
for use by Sikhs for the purpose of public 
‘worship. It is not in dispute that Udasis 
practise the reading of Granth in their 
shrines: it is said that they keep, use 
and even reverence the book, though they 
do not worship it, their principal worship 
being directed to the Gola Sahib or 
ball of asnes. The statement of 1905 in 
the will of Mahant Sobha Ram 
that “the Dera Manak is known as 
Adigranthian” would appear to mean that 
the older or original book the Adi-Granth 
is read and not the newer additional book 
of the Tenth guru, a circumstance which 
is of no assistance to the appellants. It 
is clear enough from the documents that 
the shrine having been favoured by the 
rulers with an endowment at some early 
stage in its history, was able to maintain 
for many years a kitchen or langar for 
fakirs and wayfarers and for those attend- 
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ing the Maghi fair. By the middle of 
the nineteenth century it hada consider- 
able hold on the Sikhs of the neighbourhood 
and # reputation among those even et a 
distance. The gocd will of the lambardars 
and petty Government officials is apparent 
and they assist the mahani from time to 
time to impress upon Government the 
shrine’s antiquity, its connection with great 
personages in the past, the ancient stend- 


-ing' ofits endowment, the good work it 


does by its langar and the good character 
and attention to duty of its mahani. 
Comment has been made that the only 
references to worship are to the reading of 
Granth, but these are directed to showing the 
diligence and worthiness of the epplicant. 
Before inferences can be drawn from the 
absence of any reference to other forms of 
worship, one must remember that they might 
well have seemed both unnecessary and 
tactless when the backing of Sikh officials 
and persons of local influence was being 
sought. The word Gurdwara, though not 
uniformly applied, hes heen stressed as 
showing that theshrine was being treated 
2s 2 Sikh foundation. But this word would 
tend in time to be epplied to any shrine 
in which the Granth Sahib was kept ¿nd 
reverenced. The mahants more frequently 
use the word dera but they were not elwey¥s 
concerned to avoid Gurdwara. Sikhs would 
naturaliy useit. Government officiels and 
others could haidly be expected to have in 
mind the difference between worshipping 
Granth Sahib zs an embodiment cf the Ten 
Gurus andreverencing it in seme other 
sense. The heading “Case No. 29 relating to 
Gurdwara Manak” for which the mahan'ts are 
not responsible would have its effect upon 
their languege. Lambardars seem in some 
cases to be anxious to claim it as in some 
sense belonging to the Jat Sikhs or the Sin- 
dhu class thereof, but this 1s doubtless only a 
description of the chief population of the 
neighbourhood. The Udasi aspects of the 
shrine are from time to time in evidence— 
the care for fakirs and Sadhus, the rever- 
ence done to tombs,the funeral rites of 
Sobha Ram, and the reference in certain 
circumstances to the Bhekh or committee 
or other Udasi mahants. Their Lordships, 
in agreement with the High Court, consider 
that for the purpose of asceitaining whe- 
ther in or about 1700 Bhai Prithi estab- 
lished the shrine for the use of Sikhs, no 
great stress can be laid upon the language 
of these documents. Mcreover, they disclose 
no facts which are not readily accounted 
for by the circumstances ofthe shrine in 
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times long subsequent to its foundation and 
the intervening history of the surrounding 
country, without recourse to the hypothesis 
thet an admittedly Udasi shrine was in- 
tended originally for the Sikhs for the pur- 
pose of public worship. Before drawing 
such aninference it would be necessary 
that reliable and particular information 
shoald be before their Lordships as tothe 
relations between the two sects at or about 
1700 A. D. and the circumstances of the lo- 
cality and its population at the time. Even 
then real knowledge of the life history and 
Opinions of the individual founder—as distinct 
from sketchy supposition—would probably 
be necessary to guide the inference and gov- 
ern the probability of the conclusion. 
Their Lordships cannot in such a mat- 
ter be satisfied with the proof offered. On 
the first issue, therefore, the appellants can- 
not succeed. 

Their Lordships 
His Majesty that all three appeals should 
be dismissed with costs. 

D. Appeals dismissed. 

Solicitors for the Appellan's—Messrs. Hy. 
S. L. Polak & Co. 

Solicitors for the 
Nehra & Co. > 


Resp<ndents—-Messrs. 


OUDH CHIEF COURT 
Civil Miscellaneous Applicaticn 755 of 1935 
February 20, 1936 
SRIVASTAVA AND Nanavorry, Jd. 
JIVAN LAL AND OT4ERS—ÅPPELLANTS 
VETSUS 
PROPERTY or RAM RATAN AND otapes— 


RESPONDENTS 

Civil Procedure Codz (Act V of 1903), O. III, 
r. 1—Recognized agent, whether can argue appeal on 
behalf of principal. 

Order IlI, r. 1, of the Code of Civil Procedure 
provides that “any appearance, application or act” 
in any Court may be made or done by 8 recog- 
nised agent. The words mean no more than that 
he can appear, make applications and take such 
steps as may be necessary in the course of the 
litigation fur the purpose of the cese of his prin- 
cipal being properly laid before the Court. They 
cannot justify a recognised agent being allowed to 
argue and plead. If such a practice were counten- 
anced, the result of it would bs to allow unquali- 
fied persons under the garb of special agents to 
aysume the roll of pleaders and begin regular 
practice as such. Hurchand Ray Goburdhan Das v. 
Bengal Nagpur Railway Company (1), relied on. 

C. M. App. filed in Miscellaneous Appeal 
No. 37 of 1934 against the order of the 
Subordinate Judge of Lucknow. datcd 


July 23, 1934. 
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Mr. Murari Lal, for the Respondent. 

Judgment.—This is an application by 
Jiwan Lal, one of the appellants in Miscel- 
laneous Appeal No. 37 of 1934, praying that 
his special agent Munshi Shiam Bihari Lal 
be allowed to argue the appeal on his be- 
half. Order IH, r. 1, of the Code of Civil 
Procedure provides that “any appearance, 
application or aci” in any Court may be 
made or done by a recognised agent. The 
words quoted above, in our opinion, mean 
no more than that he can appear, make 
applications and take such steps as may 
be necessary in the course of the litiga- 
tion for the purpose of the case of his 
principal being properly laid before the 
Court. We think that they cannot justify 
a recognised agent being allowed to argue 
and plead. It may be noted that s. 3, 
cl. (15) of the Code of Civil Procedure 
defines a “Pleader” as meaning “any per- 
son entitled to appear and plead for an- 
other in Court, and includes an Advocate, 
a vakil and an attorney of a High Court.” 
It is significant that the word “plead” has 
not been used in O. Ul, r. 1, Civil Proce- 
dure Code. The absence of ihst word in 
this rule seems clearly to imp:y that it 
was not intended that e, recognised agent 
should be allowed to pleed for his prin- 
cipal. We also feel that if sucha prac- 
tice were countenanced, the result of it 
would be to allow unqualified persons 
under the garb of special agen's to essume 
the roll. of Pleaders and begin regular 
practice fs such. This view alse appears 
to be supported by the decision or Jen- 
kins, C. J.. and N. R. Chatterjea, J., in 
Hurchand Ray Gobourdhan Das v. The 
Bengal Nagpur Railway Cumpany 19 
C. W. N. p. 64 (1) in which it was Leld that 
a, recognised agent as such hes no right of: 
audience. 

For the above reason we disallow this 
application. 

D. Application dismissed. 
(1) 19 CW N 64; 28 Ind. Cas, 838, 


MADRAS HIGH COURT 
Second Civil Appeal No. 18 of 1932 
October 29, 1935 
VENKATARAMANA RAO, J. 
GUDUR MANGA REDDI—Dgrenpant— 
APPELLANT 
versus 

P. VENKATARAGHAVA AYYANGAR 

j —PLAINTIFE—RESPONDENT 

Limitation Act (IX of 1908), Sch. I, Arts. 36, 115—Suit 
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by landlord against tenant for damages for un- 
cuthorised use of water — Limitation — Nature of 
cause of action—Tort or breach of contract. 

The plaintiff who was a shrotriemdar sought to 
recover a sum of money from tha defendant as 
damages for the unauthorised use of the shortriem 
tank water alleging that though the delendant was 
under the terms ofthe muchilika executed by him 
entitled to take water for second crop he took water 


not for the second crop but for watering the field to | 


facilitate ploughing for the next season: 

Held, that the cause of action was really a tort and 
not based on a breach of contract and the suit was 
therefore governed by Art. 36 of the Limitation Act 
and nut by Art. 115. 

’ Article 36 is a general article for suits for com- 
pensation for all acts and omissions amounting to 
torts which are not provided for elsewhere. Venkata 
Rangayya Appa Raov. Jagannadhan (1) and Kirpa 
Ram v. Kunwar Bahadur (2), referred to. 


S. ©. A. against the decree of the District 
Court of Chingleput in A. S. No. 296 of 
1930, preferred against the decree of the 
Court of the District Munsif of Trivellore 
in O. S. No. 245 of 1929. 

Mr. R. Sreenivasachariar, for the Appel- 
lant. 

Mr. J. A. Pinto, for the Respondent. 

Judgment.—tTnhis second appeal raises 
a question of limitation. The plaintiff who 
is ashrotriemdar seeks to recover a sum 
of Rs. 9-10-11 and for damages from the 
defendant who is his tenant for the un- 
authorized use of the shrotriem tank water. 
His case is that under the terms of a 
muchilika executed in his favour the de- 
fendant shall raise second crop on lands that 
are fit for the second crop and pay half 
the assessment therefor, and therefore, he 
can utilise the tenk water only for the 
said purpose and any user other than that 
would be illegal and that the defendant 
took water not for the second crop but for 
the purpose of watering the field to facilitate 
ploughing for the next season, and washed 
the water of the tank thereby causing loss 
and dimunition of water supply to the 
second crops already planted by other ryots 
of the village. The finding of the lower 
Appellate Court is that ‘the defendants did 
not take water for the purpose of raising 
second crop. They are, therefore, liable to pay 
damages tothe plaintiff for the use of that 
water.” The water was taken on March 23, 
1926, and the suit was filed on March 25, 
1929. Is the suit in time? The plaintiff 
contends that he is, as according to him, the 
Article of the Limitation Act applicable is 
115 and the suit was filed within three 
years from the date when the defendant 
committed, breach of contract entered into 
by him. The defendant contends that the 
proper Article applicable is either Art. 32 
or 36. The action cannot be viewed as one 
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based on a breach of contract. The plaintiff 
is not trying to recover any compensation for 
the breach ofan obligation of the contract 
alleged to be broken. The plaintiff need 
not rely on the contract for the relief he 
claims. On the other hand, the defendant 
will have to and does rely on the contract 
stating that what he has done is covered by 
the contract. The basis of an action 
founded on a breach of contract and that 
founded on a tort is not the same. As 
Street in his Foundations Of Legal Liabil- 
ity, Vol. 3, Introduction xv, points out: 

“the word ‘contract’ indicates the source from 
which the obligation to act is derived while the 


word ‘tort’ is used to indicate the wrongful act upon 
which liability is predicated,” 


The action in this case is one in tort 
because the wrongful act complained of is 
the illegal use of water. The defendant has 
no Tight to use the water without the cən- 
sent of the landlord and he can do so under 
the muchilika only for the second crop. In 
regard to any other user he would bea 
trespasser. Vide Venkata Rangayya Appa 
Rao v. Jagannadhan (1). Article 32 would 
not apply as there is no perversion of the 
land within the meaning of Article. Articles 
48 end 49 would obviously not apply. 
Therefore Art. 36 must govern the case. As 
explained in Kirpa Ram v. Kanwar Baha- 
dur (2), at p. 470*, Art. 36: 

“refera to uction which may be cn account of the 
commission of some act whichis in itself unlawful, 
or being the improper perfurmance of some lawful 
act, or the cmission of some act which a person by 
law is bound todo. Itisa general article for suits 
for compensation for all actsand omissions amount- 
ing to torts which are nit provided for elsewhere.” 


The plaintiffs suit is, therefore, barred 
by limitation. I reverse tne decree of the 
learned District Judge and dismiss the suit, 
but in the circumstances I direct each party 
to bear his own costs throughout.. 


A. Leave refused. 
(i) 8M LT 279. 


(2) 54 A 467; 136 Ind. Cas. 809; (1932) A LJ Hl; 
AI R1932 All, 256; Ind. Rul. (1932) ALL 213; LR 13 
A 157 Rev; 16 R D 380. 


#Page of 54 A.—[Ed.] 


PRIVY COUNCIL 
Appeal from the Supreme Court of New 
Soutn Wales 
January 30, 1936 
LORD BLANESBURGH, Lorp MAUGHAM AND 
SIR SIDNEY ROWLATT 
D. DAVIS anp COMPANY, LiMITED 
—APPELLANTS 
BRUNSWICK (AUSTRALIA), Limtrgp 
AND OTHERS— RESPONDENTS 
Company——Winding-up — Considerations—Business 
problem-—Parent and subsidiary companies—Just 
and equitable’ clause. 
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The decisive question in respect of a winding up 
of a company under the ‘just and equitable’ clause 
must be the question whether at the date of tne 
presentetion of the winding-up petition there was 
any reasonable hope that the object of trading at 
a profit, with a view to which the Company was 
formed, could be attained. In considering that 
question, the guarantee of the preference shares 
should be left out of sight, except in so far as it 
may have biagsed the evidence on either side. 
Where there is no question of a deadlock, nor is 
there any question of share-holders who have the 
voting power using that power for their own com- 
mercial interests outside the Company in disregard 
of the interests of a minority nor again, is there 
any question involved of an improper management 
of the Company by the directors who sre in con- 
trol and the problem involved is of the nature of 
a business problem and if there wes at the rele- 
vant time a reasonable hope of tiding over the 
period of deep depression and of emerging into a 
region in which the Company might reasonably 
expect to carry on ata profit, there! would 
be no sufficiant reason why the Court, regard being 
had to the essential character of the bargain made 
between the parties on the formation of the Com- 
pany, and considering the matter from much the 
same stendpoint as if the Company were a private 
partnership, should wind up the Company under the 
just and equitable clause. [p. 515, col, 2; p. 546, col. 1.] 

There is obviously a great difference between a 
question of positive fact such as the pecuniary 
position of a trading ccmpany at a particular date, 
und a question of the prospects of such a company 
in the future, a matter which much depends on all 
sorts of views as to the state cf world trade, the 
confidence of the public, the prics at which arti- 
cles can be solda matter which depends very 
largely upin the number of such sales—and an 
infinity of other coasiderations very difficult either 
to summarise or t) define. It is not the function 
of a Court to determine such a matter on its own 
views as to probable success or failure, but to ferm 
the best opinion it, can upon ths evidence given 
by persuns with a practical knowledge of the trade 
in question and the local conditiois where thess 
affect the matter. No doubt the views of persons 
who have not taken the trouble to consider the 
problem are worth little, aad the views of those 
who have an interest in a particular direction 
must be considered in the light of the bias thereby 
occasioned. [p. 516, cols. 1 & 2.) 


Messrs. Gavin T. Simonds, K. C. and J. 
H. Stamp, for the Appellants. 

Sir Stafford Cripps, K. C. end 
Messrs. Frank Gahan and G. G. Slack, 


for the Respondents. 

Lord Maugham.-—This isan appeal from 
an order dated September 9, 1932, of the 
Full Court of the Supreme Court of New 
South Wales allowing by a majority 
(Long Innes end Davidson, JJ. Halse 
Rogers, J. dissenting) an appeal by the 
present respondents from an order dated 
October 9, 19381, of the Chief Judge 
in Equity of the Supreme Court of New 
South Wales (Harvey, J.) forthe compul- 
sory winding-up of the respondents 
Brunswick (Australia), Limited, hereinafter, 
called “the Company”. The apparently 
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simple question which arises is whether 


the Company ought or ought notto be 
wound up compulsorily on the ground 
that that course is just and equitable 
within the meaning of s. 84 (e) of the 
New South Wales Companies Act, 1899 
(No. 565 of 1931), or, more accurately, 
whether such an order was properly 


made onthe petition to be next mentioned. 
As will be seen the date of the commence- 
ment of the winding-up (if any) is of 
primary importance in this case. 

The proceedings were begun by a 
petition presented on July 8, 1931, by 
the appellants, D. Davis and Company 
Limited, es holders of 30,000 <£1 prefer- 
ence shares and 10,000 ordinary shares in 
the Company. ‘The petition was opposed 
by two American trading companies, 
Brunswick Balke Collender Company 
(called below “the Brunswick Company”), 
and Brunswick Radio Corporaticn called 
below “the Radio Corporation”). The 
former company is the registered: holder 
of 20,000 ordinary shares of the Company 
and the latter is a creditor of the Com- 
pany, and, es will be seen, is or may 
be entit'ed in equity to the 20,000 ordi- 
nary shares just meniioned. The Chief 
Judge in Equity on the evidence before 
him was satisfied that the Company had 
no liquid asseis and no capital w.th which 
to early or, and that its prospecis appearel 


to be hopsiess. He also inferred Irom 
certain c.bles dited in December 1930, 
that the main object of the American 


Companies was to tide over the two years 
pericd of a certain guarantee, end nob 
the bona fide object of carrying on the 
business of the Company with a view to 
profit. He accordingly made an order on 
October 9, 1931, for the compulsory 
wilding-up cf the Company. The respon- 
dents appealed from that order and the 
appeals came on for hearing on 
November 12,1931. They were adjourned 
from time to time until November 
25, when on the application of the res- 
pondents the (appellants before the Full 
Court) an order was made for a Com- 
mission to take further evidence in New 
York on a defined issue which may short- 
ly be stated as ihe question whether the 
persons who controlled the action of the 
American Companies in opposing the peti- 
tion were acting with the object of carry- 
ing on the business of the Company to 
advantage or merely for the purpose of 
rendering the guarantee above referred to 
inoperative. It should he explained that 


1936 
the petition itself did not contain any 
allegation of want of good faith in ths 


respondent companies (a matter on which 
some reliance was placed by the Chief 
Judge), and it was therefore urged that 
material witnesses in the United States 
were not asked to make affidavits or 
called before the Chief Judge in Equity; 
and this contention was accepted by the 
Full Court. Sittings of the Commissioner 
in the United States were held in 
February and March, 1932, the greater 
part of the time being taken up with 
the cross-examination of Mr. Herman Starr, 
President of the Radio Corporation, who 
was called . on behalf of the present 
respondents. A considerable number of 
further documents were put in evidence; 
and it is clear that the material before 
the Full Court placed that Court in a 
position to form a better opinion on the 
questions of fact involved in the petition 
than the imperfect materiels on which the 
Chief Judge in Equity hed to form 
conclusion. After è long and careful hearing 
the Full Court delivered considered judg- 
mentis on September 9, 1932, and in tha result 
the petition to wind up was dismissed. 


In order to appreciate the issues which 
are involved, it is necessary to give è 
short history of the Company and to 
mention the salient facts which emerge 
from the lengthy evidence placed before 
their Lordships. Pricr to the year 1930 
the Brunswick Company carried on a 
large business in America as manutac- 
furers of gramophones and gramophone 
records under the mark “Brunswick”. The 
appellants, a Company registered in 
Australia, carried on a large and profitable 
business in Australia and New Zealand as 
distributors of Brunswick gramophones and 
makers and’ distributors of Brunswick re- 
cords as licensees of the Brunswick Com- 
pany under an agreement dated October 1, 
1926. The sharesin the appellant Company 
were held at all material times by Herbert 
Davis Klippel and Jacob Davis Klippel, 
these two gentlemen being commonly known 
as Herbert Davis and Jack Davis, respective- 
ly. On April 9, 1930, ən agreement was 
entered into between the Brunswick Com- 
pany and Warner Brothers Pictures Incor- 
porated, another American company of very 
ample means (called below “the Warner 
Company’). The agreement is contained in 
a proposed by letter dated April 9, 1930, ad- 
dressed by the Brunswick Company to the 
Warner Company and an acceptance by 
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the Warner Company of the same dale. 
The letter of proposal is only partially set oub 
in the record which creates è difficulty in 
taking an accurate view es to its true con- 
struction end effect. It appears, however, 
to amount to an agreement by the Bruns- 
wick Company to trensferto the Warner 
Company the musical pert of ifs business, 
that is to say, the business of manufacturing 
and selling in a number of countries phono- 
graph records, radio receiving sets and 
equipment, and elso iis shareholding in cer- 
tain subsidiary companies, including the 
whole of the share capitel of the respondents, 
the Radio Corporation, and the benefit of 
its licence agreement with the appellants. 
There was, however, excluded from the agree- 
ment for sale any business in Australie or 
New Zealand. Since shortly after the date 
of this agreement, the Warner Company hes 
been the holder or owner of all the shares 
in the Radio Corporation. The Brunswick 
Company is en independent concern. 

On May 18, 1930, three egreements 
were en‘ered into. The first of these agree- 
ments was made between the Brunswick 
ompany, the eppellents, end certain other 
pariies, and it provided for ihe incorporation 
of the Company in New South Weles with a 
capital of £50,000, divided into 30,000 pre- 
ference shares (preferential as to dividend 
and capital) end 30,000 ordinary shares all 
of £1 each, and the transfer to it by the 
appellants of the benefit (as licensees) of the 
agreement of October 1, 1926, and the 
goodwill and other assets of the appellants 
relating to their gramophone and recoid 
business, and also for the transfer to the 
Company by the Brunswick Company of 
its gocdwill and trading rights in Australia 
and New Zealand and ihe sole right to use 
in Australia end New Zealand the trade 
name of‘‘Brunswick” əs applied to phono- 
graphs and records. The appellants were to 
take the 30,000 £1 preference shares in the 
Company for the assets transferred by them, 
other than goodwill and the benefit of the 
said agreement, and 10,000 £1 ordinary 
shares for the last mentioned assets. The 
Brunswick Company was to take the remain- 
ing 20,000 £1 ordinary shares for the rights 
iransferred by it. The agreement conferred 
upon the Brunswick Company end the ap- 
pellanis respectively pre-emption rights 
over the shares to be taken by them in the 
Company. It was menticned inthe agree- 
ment thatthe preference shares were to be 
“suarenteed both esto the hali-yearly pay- 
ment of dividend and return of capital by 
the Brunswick Company, its successors or 
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assigns,” for a period of two years after ihe 
allotment of the said preference shares. 

The second of the said agreements was 
made between the appellants, Herbert 
Davis and Jack Davis, and the Company, 
and was in substance a sale and purchase 
agreement between the appellants and the 
Company of the goodwill and other assets 
of the appellants relative to their gramo- 
phone and record business. The Company 
agreed to employ Herbert Davis and Jack 
Davis as consulting manager and consult- 
ing engineer, respectively, for two years at 
salaries of £1,000 a year each. The agree- 
ment further provided that the brothers 
Davis were to be free to devote a portion 
of their time to any other business or busi- 
nesses including those ofa company called 
Clifford Industries Limited, and of the ap- 
pellants. It should be explained here that 
Clifford Industries, wasa company carrying 
on business in Australia and New Zealand 
in the manufacture and sale of cheap records. 
The Brunswick records were of a more ex- 
pensive kind. 

The third agreement was made between 
the Brunswick Company and the Company. 
It was in substance a sale agreement be- 
tween the two companies in relation to the 
assets which the Brunswick Company had 
agreed to sell; and further it contained a 
guarantee “that a dividend (duly earned as 
certified by the auditors of the Company 
during the year) of £8 per cent. per annum 
should be paid to the preference share 
holders” of the Company ‘for each of the 
first two years after the allotment of the pre- 
ference shares to be allotted in pursuance 
of the” first mentioned “agreement of 
May 13, 1930, and that the amount of nomi- 
nal capital invested in such preference 
shares should be paid in full to the holders 
of such preference shares in the event of” 
the Company “going into liquidation either 
voluntarily or compulsorily at any time be- 
fore the expiration of such period of two 
years.” The Brunswick Company further 
agreed “within six months after the end of 
the first endor second of such years to pay 
to” the appellant “any sum or additional 
sum requisite to pay such dividend if” the 
appellants “had not fully earned it and 
also within 6 months after such liquidation 
to pay to” the appellants “such sum as with 
the amount available in the liquidation 
would enable the sum of 20s. per preference 
share to be paid tu the preference share- 
holders.” All such sums were to be received 
by the appellants or the appellants’ liquida- 
tor for distribution tọ the preference share- 
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holders. It isthe existence of this some- 
what curiously worded guarantee which has 
occasioned the main difficuliy in the deci- 


sion of the present case. 
It will be noted that the Radio Corpore- 


tion was not a party to any of these 
agreements; but by an agreement 
dated June 30, 1930, and mede 


between the Brunswick Company and the 
Warner Company, after recital of the 
agreements of April 9, 1930, and May 13, 
1930, the Brunswick Company smongst 
other things agreed to use its best endea- 
vours to-procure the consent of the appel- 
lants to a transfer of the Brunswick Com- 
peny'’sshares inthe Company to the Radio 
Corporation, and subject to such consent 
being obtained the Warner Company agreed 
thet it would cause the Radio Corporation 
to assume the obligations of the Brunswick 
Company under the third of the contracts 
of Mey 13, 1930. It would appear frcm 
the evidence before their Lordships that 
the assent of the appellants to the said 
transfer was never in fact given in an un- 
c:nditionel form: and that the Brunswick 
Company hes continued to be liable on the 
guarantee according to its terms, though 
whether the Radio ,CSrporation is liable to 
indemnify the Brunswick Company in that 
respect has been left in doubt. The agree- 
ment of June 30, 1930, is not altogether easy 
to construe and their Lordships have not 
before them a complete copy of all the 
cables and letters which have passed þe- 
tween the parties. The position therefore is 
that it appears to be uncertain who is the 
beneficial owner of the 20,000 ordinary 
shares in the Company held by ithe Bruns- 
wick Company, thoughit is beyond doubt 
that those shares continued to stand in the 
name of the Brunswick Company et the 
date of the pelition and that that Company 
was entitled to appear and to resist the 
proposed order. The Radio Company was 
also formally entitled to be heard since it 
was a creditor of the Company. In fact, 
however, the Radio Corporation has acted 
since June 30, 1930, on the footing that it 
either had acquired the interest of the 
Brunswick Company in „the Company or 
that it was about to acquire that interest. 
It nominated the directors of the Com- 
pany, and gave instructions to them from 
time totime, and it took upon itself the 
burden of providing the Company with 
funds. 

The Compeny was pleinly a private com- 
pany possessing in effect two shareholders 
only, formed totake over the assets in 


1936 


Australia and New Zealand of the appel- 
lants on the one hand, and of the Bruns- 
wick Company on the other. The articles 
of association of the Company provided 
that each member should have one vote for 
each ordinary share and one vote for every 
five preference sheres, with the result 
that the ko'lders of the 20,000 ordinary 
shares would have voting control of the 
Company. The articles further provided 
that the number of directors should be 
five, of whom three should always be nomi- 
nated by the Brunswick Company or its 
assigns,so that the Brunswick Company 
were to have a majority at any board 
meeting. These provisions in the articles 
were contained in the first agreement of 
May 13, 1930, and they obviously formed 
an important part of the bargain between 
the parties. It must have been clear that a li- 
quication on the petition of creditors could al- 
ways be prevented by the Brunswick Comp- 
any or ils assigns, end thata voluntary resolu- 
tion for winding-vp could never be passed 
with their consent. Whether the fact thet 
the Court of New South Wales would have 
power to wind up the (Company on the 
petition of a shareholder on the ground that 
it Was jus: and equitable soto do was pre- 
sent tothe minds of the parties who made 
these argeements in the United States is a 
matter for conjecture. It may be assumed 
that ell parties contemplated a successful 
future for the Company. The appellants 
in fact had madea profit of over £20,000 
per annum out of the business which they 
were transferring to the Oompany, and no 
one probably foresaw the disastrous effects 
of the great trade depression which þe- 
gan about this time and spread all over 


the world. The Company differed from an 


ordinary company formed as the result of 
public subscription in this respect, thatit 
was not provided with any liquid assets 
for working cepital, and the inference may 
fairly be drawn that it was contemplat- 
ed that such working capital as was need- 
ed until the Company began to make con- 
siderable profits would be provided by the 
Brunswick Company or its assigns. 

The Company took over the business as 
from May 12,1930, just atthe time when 
the general decline in trade in Australia 
began. The first audited account of the 
Company es at June 30, 1930, showed a 
small net loss for the seven weeks of trad- 
ing. Thesecond audited account cs at 
December 12, 1930, showed a net loss for the 

x months of £296. The third and last 
pudited account as at dune 30, 1931, 
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showed anetlossin the whole year from 
July 1, 1930, to June 30, 1931, of £7,032. 
In January, 1931,the Company had ob- 
tained from the Radio Corporation a loan 
of £3,500 on the security of its factory al 
8 per cent. par annum interest. It is ciear 
that the Davis brothers, who were directors 
of the Company, nominated by the appel- 
lants, es well as its consulting manager end 
consulting engineer, were not displaying 
any great zeal in the interests of the Com- 
pany. The exceptional difficullies due to 
general irade depression and the competi- 
tion of wireless broadcasis with the sale of 
gramophone records were further complicated 
by the competition of the appellanis in the 
rival record business of Clifford Industries 
Limited, by the liquidation of various 1m-, 
portant distributors in Australia, by the 
high salaries payable to Herbert and Jack 
Davis and by attempts by the appellants to 
sectr> the immediate winding-up of the 
Company. The attitude of the Davis 
brothers only three months efter the forma- 
tion of the Company, is well shown by a 
cable of August 19, 1930, to one C. S. 
Brice who was sc'ing <s Yrepresente'ive 
of the Company at the time. It was 
in these terms: ‘“Oonfidentielly Brunswick 
unable make cheap records and only fooling 
you with promises Suggest you meet 
vecalion competition with new two shillings 
six pence Clifford record quality equal any 
four shilling record.” It went on to say, 
‘offer you New Zealand exclusive for 200 
thousand annum.” 

Brunswick in this cable means the Com- 
pany. Clifford refers to Clifford Industries, 


Limited, and the offer ofan exclusive 
New Zealand agency for the sale 
of 200,000 Clifford records per an- 
num to a man employed as a distributor 


in New Zealand for the Company shows that 
the Davis brothers and the appellants were 
construing very liberally the right which 
they had under the agreement of May 13, 
1930, to devote a portion of their time to 
the interests in Clifford Industries, Limited, 
and of the appellants. The Davis brothers, 
further took steps through Clifford Industries, 
Limited, to oppose the registration by the 
Company of the name “Melotone” for a 
cheap record which the Company proposed 
to put upon the market, though it is diffi- 
cult to see what interests of Clifford Indus- 
tries, Limited, were involved. It appears 
that as early as October 30, 1930, the Radio 
Corporation received from Sydney a report 
that the appellants were endeavouring to 
force a liquidation ofthe Company, relying 
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cn the guarantee of the preference shares, 
and Herbert Davis did not deny that he had 
on several occasions suggested that the 
Company would be in liquidation by Christ- 
mas, 1930. In the month of December, 
1930, certain cables passed between the 
officers of the Radio Corporation in the 
United States and the solicitors of the 
Company in Australia from which the Chief 
Judge in Equity drew the inference that 
the main object of the American Company 
was to tide over the two years’ period of the 
guarantee; but further cables which were 
exchanged between the same parties in the 
months of January and February, 1931, 
were put in evidence on the hearing before 
the Commissioner and these cables went 
far to, if they did not entirely, displace the 
inference drawn by the Chief Judge in 
Equity. The Radio Corporation acting 
either for themselves alone or for the Bruns- 
wick Company and themselves were pre- 
pared to purchase the interests of the appel- 
lants in the Company including their pre- 
ference and ordinary shares and including 
also in the terms the settlement of certain 
disputes, the nature of which does not 
appasr. They offered first £30,000 and, 
ihis being refused by the Davis brothers 
and by a Mr. Hill, a mortgagee of the pre- 
ference shares (for a sum of £23,000), the 
offer was increased to £35,000; but this 
again was refused. On February 27, 1931, 
there took place in New York an interview 
at which Mr. Herman Starr, Mr. Herbert 
Davis, Mr. Julian T. Abeles, Mr. Maurice 
Goodman and others were present. Mr. 
Davis at this interview was asking $175,000 
for his interests in the Company above 
referred to, 9 sum largely in excess of 
£35,000 at the rate of exchange then ruling 
between the United States and Australia, 
Mr. Herman Starr declined 40 give such a 
sum and made a counter-offer of £17,500 
which was contemptuously refused. It was 
alleged by Mr. Abeles but wholly denied by 
Mr. Herman Starr that the latter had stated 
that the Radio Corporation intended to 
carry on the Company until the guarantee 
expired. The cross-examjnation of Mr. 
Herman Starr by Counsel for the petition- 
ers on this point seems to indicate that he 
himself placed little reliance on it; Mr. 
Maurice Goodman who was present was 
called to support Mr. T. Abeles but failed 
to do s3; and their Lordships note that 
Mr. Herbert Davis (who was admittedly 
present) was completely silent on the subject 
of the alleged statement when he made an 
affidavit in support of the petition in the 
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following September. In these circum- 
stances their Lordships have little difficulty 
in holding that the meking of the alleged 
statement was not proved. In any case if 
it is remembered that the appellants could 
not by enforcing the guarantee get more 
then par for their preference shares it 
becomes evident that there was at this time 
nothing to suggest that either of the Ameri- 
can Companies wes “acting in bad feith” 
—a phrase which in this connection can only 
mean determining to keep the Company 
alive without any hope of its future success 
solely with a view of depriving*the appel- 
lants of eny benefit from the guarantee. It 
is plain that if that had been their unique 
object the Radio Corporation was in a pcsi- 
tion in the spring of 1931 to cut down ex- 
penses to a very low figure and yet to pre- 
vent liquidalion at the instance of a creditor. 
The value of the preference shares to the 
Radio Corporation on that footing would 
have been no more than the expense of 
keeping the Company alive, and the offers 
in fact made would be scarcely intelligible. 
By the month of March, 1931, the position 
of the Company seemed to be better. A 
cheap record had been introduced under the 
name of “Panachord” and it eppeared to 
have good prospecis of taking the fancy of 
the public, though the cost of production 
at this time was too high. A cable was sent 
on March 31, to the Radio Corporation stat- 
ing that the Company had turned the corner 
and that the prospects were bright, but that 
there was temporary embarrassment in 
financing the distributors of the records; 
and as a result of further cables the Radio 
Corporation advanced further sums to the 
Company. 

The trade depression in Australia con- 
tinued to deepen with the result of great 
distress and many liquidations. In such 
circumstances it is not altogether surprising 
that a luxury trade such as that of the Com- 
pany made during its first year, in lieu of 
the large profits previously made by the 
appellants, a loss exceeding £7,000. The 
situation doubtless called for a reduction of 
working expenses, and a re-organisation of 
the business. The Radio Corporation, 
according to the evidence, were willing 
to finance the business till 2a real 
opportunity had been afforded to the 
Company of proving its ability to make a 
profit in the business it had been formed to 
carry on. No disastrous event had occurred 
between the time when the Davis brothers 
and their mortgagee had refused £35,000 


for their interests inthe Company and the 
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month of'June, 1931.. There was plenty of 
time before the guarantee of the preference 
shares would expire. But the appellants 
were not disposed to wait to see whether 
the position would improve. They called 
upon the Radio Corporation and the 
Brunswick Company to consent to a volunt- 
ary liquidation, and this being refused, the 
petition for a compulsory winding-up was 
presented on July 8, 1931. It does not 
seem to their Lordships that any useful end 
will be served by considering in detail the 
evidence in support of and in opposition to 
the petition as it came before the Chief 
Judge in Equity since that position has 
been substantially altered by the’ further 
evidence. The question is whether consider- 
ing the evidence as a whole ` it was just and 
equitable that the ‘Company should be 
wound up on the petition of the appellants, 
Three facts have to be borne inmind. The 
Company had lost the sum of £7,000 by its 
trading since its incorporation and there 
were at this time no immediate prospects 
of carrying on business aba profit. Second- 
ly, the appellants were the holders of the 
whole of the preference share capital and, 
having regard to the preference as to capital 
on the winding-up, there was no chance of 
the ordinary ‘share-holders receiving any. 
distribution as the result of an immediate 
winding-up. Thirdly, the appellants were 
ina position, if there was a winding-up 
before the month of May 1932, to rely on 
the guarantee given by the Brunswick 
Company in the third agreement of May 13, 
1930. As already pointed out, the Company 
had not at this time, and indeed it never 
had had, any working capital: but the 
Radio Corporation had-supplied it when 
necessary with funds and Mr. Herman Starr 
had sworn that the Radio Corporation, of 
which he was the president, was ready to 
continue to finance the Company. It was 
suggested on the part of the appellants, as 
we have séen, that the attitude of the 
opposing companies was dictated solely by 
an endeavour to ‘prevent the guarantee 
coming into force, and not the bona fide 
one of carrying on business with a view to 
” profit, which was said to be hopeless. Their 
Lordships think that it is plain beyond con- 
troversy that the attitude both of the appel- 
lants and of the respondents his been 
actuated by the existence of the guarantee. 
The appellants at the date when the patition 
was presented had nothing to gain by a 
continuance of the Company, since the 
solvency of the American companies is not 


in doubt; and it is easily understood that 
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they were unwilling to run the risk of losing 
the benefit of the guarantee even if there 
were a Yeisonable probability of the 
Company making substantial profits when 
the world depression should have passed 
away. On the other hand the American 
companies no doubt opposed the petition 
partly at least with a view to preventing 
the liability of the guarantee accruing to 
one or other of them. These motives were 
natural and in the circumstances not 
improper. The position of the Court in 
determining whetherit is just and equit- 
able to wind up the Company requires a 
fair consideration of all the circumstances 
connected with the formation and the carry- 
ing on of the Company during the short 
petiod which had elapsed since May 12, 
1930; and the common misfortune which had 
befallen the two share-holders in the 
Company does not, in their Lordships’ view, 
involve the consequence that the ultimate 
desires and hopes of the ordinary shares» 
holders should be disregarded merely 
because there is a strong interest in favour 
of liquidation naturally felt by the holders 
of the preference shares. In this connec- 
tion ‘it should be remembered that the- 
Company was formed to exploit in Australia 
and New Zealand an enterprise which 
originated with the Brunswick Company. 
It is well settled thatthe sub-section in the 
(Imperial) Companies Act giving power t3 
the Court to wind up a company on the just 
and equitable ground-—a sub-section similar 
in terms to the section obtaining in New 
South Wales—is not confined to causes in 
which there are grounds analogous to those 
mentioned in the other parts of the section. 
(Loch v. John Blackwood, Limited (1) where. 
the previous cases ere referred to). Nor on 
the other hand can any general rule be laid 
down as to the nature of the circumstances 
which have to be borne in mind in consider- 
ing whether the case comes within the 
phrase. Holding an even hand between the 
two conflicting interests in the present case 
their Lordships are of opinion that the 
decisive question must be the question 
whether at the date of the presentation of 
the winding-up petition there was any 
reasonable hope that the object of trading . 
at a profit, with a view to. which the 
Company was formed, could. be attained. 
In considering that question, the guarantee 
of the preference shares should be left out 
of sight, except in so far as it may have 
biased the evidence on either side. It 

D (1924) C A 783;93 LJ PO 257; 1911 T 719. 
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should be observed that in this case there 
is no question of a deadlock, nor is there 
any question of share-holders who have the 
voting power using that power for their 
own commercial interest cutside the 
Company in disregard of the interest ofa 
minority. Nor again, is there any question 
involved of an improper management of the 
Company by the directors who are in 
control. The problem involved is of the 
nature of a business problem. If there was 
at the relevant time a reasonable hope of 
tiding over the period of deep depression 
and of emerging into a region in which the 
Company might reasonably expect to carry 
on ata profit, there would seem to beno 
sufficient reason why the Court, regard 
being had to the essential character of the 
bargain made between the’ parties on the 
formation of the Company, and considering 
the matter from much the same standpoint 
as if the Company were a private partner- 
ship, should wind up the Company under 
the just and equitable clause. 

On this ultimate question of fact their 
Lordships have considered the elaborate 
evidence that has been laid before them and 
they fully accept the evidence of J. M. 
Hardie so far as it relates to the position 
of the Company in July 1931. They are 
unable, however, to place much reliance on 
his view that before the Company can 
cease to carry on at a loss it must increase 
its turn over by a percentage so great as 
to leave no reasonable hope of success, 
for this must be a matter on which 
persons with knowledge of the trade can 
alone express a useful opinion. There is 
obviously a great difference between a 
question of positive fact such as the 
pecuniary position of a trading company 
at a particular date, and a question of 
the prospects of such a company in the 
future, a matter which must depend on 
all sorts of views as to the state of world 
trade, the confidence of the public, the 
price at which articles can be _ sold-—a 
matter which depends very largely upon 
the number of such sales—and an infinity 
of other considerations very difficult either 
to summarise or to define. It is not the 
function of a Court to determine such a 
matter on itsown views as to probable 
success or failure, but to form the best opinion 
it can upon the evidence given by persons 
with a practical knowledge of the trade 
in question and the local conditions where 
these affect the matter. No doubt the 
views of persons who have not taken the 
trouble to consider the problem are worth 
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little and the views of those who have 
an interest in a particular direction must 
be considered in the light of the bias 
thereby occasioned. The question in this 
case must depend to a considerable extent 
upon the testimony of Mr. Herman Starr. 
Their Lordships, whose attention has been 
called to the whole of this lengthy evi- 
dence, are unable to take the view that 
the evidence of Mr. Starr was substantially 
shaken in cGross-examination or that he 
displayed any reiuctance to answer any 
proper questions that were put to him; and 
they observe that the Commissioner before 
whom such evidence was given expressed 
his opinion on two occasions that the 
witness was endeavouring to answer the 
questions fairly. Further their Lordships 
do not consider that the constantly repeated 
questions as to whether the Radio Cor- 
poration had become liable on the gua- 
rantee or not were unfairly dealt with 
in the circumstances by Mr. Herman Starr, 
or that the fact that there was and is a 
doubt as to whether the Radio Corporation 
has become so liable or is now the 
equitable owner of the 20,000 ordinary shares 
detracis largely from the opinion of Mr. 
Starr as to the prospects of the Company 
or from his statement that his company 
was prepared to find a substantial sum 
for the purpose of financing the Company 
and providing for an adverlising campaign 
in Australia in the interests of the Company. 
Mr. Herman Starrs view was founded no 
doubt to a considerable extent on reports 
obtained from Australia, and to some 
extent on his own wide knowledge of the 
radio and gamophone trade in which he 
is an expert. He declined to take the 
view which the Chief Judge in Equity had 
taken that there wes no future for the 
record business in Australia, and their 
Lordships on a consideration of all the 
evidence see no reason for doubting that 
with improved conditions end with reason- 
able financial support from the Radio 
Corporation the business of the Company 
had at the date of the hearing fair prospects 
of commercial success. There is the greater 
reason for coming to this conclusion from the 
circumstance that the Davis brothers them- 
selves have acted as if future success in 
such a business in Australia and New 
Zealand was a probable outcome of better 
times. They have admitted that there was 
a reasonable prospect for a company selling 
cheap records in Ausiralia and New Zealand 
with a moderate capital; and without 
going into other items of evidence which 
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tend in the same direction it may be 
observed that Herbert Davis in paragraph 
37 of his affidavit of September 4, 1931, 
tells Mr. Brice already’ mentioned 
that if the petition was successful “and 
my brother. Jack tells me that Counsel has 
advised that it will be successful, your 
supply will be disturbed until a recon- 
struction takes place and if you are wise 
you will make your arrangements accord- 
ingly.” It is clear then that Mr. Davis 
did not take the view that there was no 
future for this business in Australia or 
New Zealand. Their Lordships like the 
presiding Judge in’ the Full Court are 
inclined to the opinion “that the influence 
of the competition of radiv on the fortunes 
of the Company has been exaggerated,” 
and they see no reason to doubt. that it 
would be “possible to secure a consider- 
able reduction in the cost of production, 
including overhead expenses, and of dis- 
tribution,” and that the Company might 
ultimately achieve commercial success pro- 
vided it was afforded sufficient financial 
suppor to enable it to survive the period 
of depression. Moreover, they have formed 
the view that there was no reason, having 
regard to the-evidence obtained on the com- 
mission to America, to believe that the 
necessary financial assistance would not 
have heen forthcoming. With the results 
which may have followed from the exist- 
ence of a winding-up order for nearly a 
year their Lordships have no concern in 
this case. 

In these circumstances their Lordships 
are of opinion that the appellants have 
not. discharged the onus that was upon them 
of showing that it was just and equitable 
that the Company should be wound up. 
They will, therefore, humbly advise His 


Majesty that the appeal should be dis- 
missed with costs. 
D: Appeal dismissed. 


Solicitors for the Appellants: —Mr. Am- 
hurst, Morris Crisp &Co. 

Solicitors for the Respondenis:—Denton, 
Hall. & Burgen. 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT 
First Civil Appeal No. 450f 1929 
October 24, 1935. 
Davis, J. C. AND Maura, A. J.C. 
_RAMBHABAI—AppgELLANT 
, VETSUS 
DOONGERSI NAGJÍ AND OTHERS— 


RESPONDENTS 

Hindu Law—-Maintenance—Sale of property charg- 
ed with maintenance—Purchaser having knowledge of 
burden—Property, if continues with burden—Right 
of residence, nature of—Absence of family house— 
Maintenance, if should include cost of residence— 
Release deed among members of joint Hindu family— 
One member binding himself and his hetwrs to pay 
maintenance to widow—Intention to create charge on 
his share—Whether can be inferred. ° 

Where a person purchases a property burdened 
with acharge of maintenance, with the knowledge 
that it isso burdened, and no provision is made in 
the sale deed to safeguard the maintenance claim, the 
property continues even after the transfer, with the 
said burden, 

The right of residence of a Hindu widow isa right 
to provision for residence. Like the right of main- 
tenance itis an equitable and not a legal right. A 
Hindu widow is entitled to maintenance plus resi- 
dence. Ifthere is no family house available, her 
right to maintain herself should include the cost 
of residence, Thawardas Manghumal v. Vani (6) and 
Kewelmal v. Ishrib2t (7), followed. 

A deed of release to which the members of a joint 
Hindu family were parties referred to the right of 
maintenancs of a widow inthe family and one of the 
members bound himself and his heirs to pay a stipu- 
lated sum as maintenance to her : 

Held, that reading the deed of release as a whole 
it was the intention ofthe parties to create a charge 
on the share of that member so far asthe mainten- 
ance and residence in the family house of the widow 
was concerned. 


Mr. Dipchand Chandumal, for the Ap- 
peilants. 

Mr. Kimatrai Bhojra), 
Nos. 4, 5 and 6. 


for Resvondents 


Judgment.—The suit out of which 
this appeal arises was instituted in 
forma pauperis by one Rambhabai, 
widow of Rughunath Nagji, in which 
she prayed (a) fora declaration that she 
is entitled to resideand continue to reside 
inthe family dwelling house situate on 
plots bearing S. Nos. 43 and 44, Sheet 
C-6 inthe market quarter, Karachi, for 
maintenance atthe rate of Rs. 100 per 
month; for a sum Rs. 5,00) as pilgrimage 
expenses; and forasum of Rs. 2,000 for 
her funeral end other death expenses for 
all of which she claimed a charge on the 
aforesaid dwelling house; (b) for payment 
of past niaintenance, the plaintiff restrict- 
ing her claim on this head to Rs. 3,000; 
(e) for return to the palintif’ of her 
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siree dhan ornaments shown! in schdule ‘A’ The following is the pedigree showing 
to the plaint or in the alternative a sum the relationship of parties as it stood at 


of Rs. 3,500 and (d) for costs. 


the date of the suit: 











UMERSI 
s | P 
Murarji Nagji Velji Ramji Anandji Jethabhai 
, | died 23 years ago (dead) 
Tikamji | Velbai, 
defendant No. 4 | defendant No. 8.  Khimji, 
| defendant No.-6. 
| Mulji ` ; 
defendant No. 5. } i Tejsi Jadhowji 
| died died 19 years ago 
J March 21, 1925 
i widow Jeewabai, 
Kishendas defendant No. 9 
defendant No. 7. 
: | 
, Rughunath, Doongersi, 
died 25 years ago defendant No, 1 
widow Rambhabsi 
plaintiff 
| | 
Chaganlal, Hiralal, 


defendant No. 2. 


Defendants Nos. 4 to 7 denied the right 
of the plaintiff to claim maintenance from 
them or to compel them to let her reside 
in the faimly house. They also denied 
their liability in respect of the various 
claims preferred by her. Defendants Nos. 
1 to 3 adopted the written statement of 
defendants Nos. 4 to 7: they further 
maintained that as they had no joint family 
property left with them and as they were 
not otherwise in a position to pay anything 
to the appellant by reason of heavy losses 
sustained in business, there should be no 
decree against them. The parties. went 
to trial on the following issues before the 
learned -Additional Judicial Commissioner 
who decided the suit dismissing the plaint- 
Ws claim. The defendants not having 
pressed for their cosis, no order was made 
as regards costs of the suit. 


(1) Was there on or about December 
3, 1906, a partition of joint family pro- 
perty as alleged in para. 6 of written 
statement of defendanis Ncs. 4 to 107? (2) 
Has the family dwelling house, referred 
toin pars. 10 of the plaint, keeome the 
sole and absolute property of defendants 
Nos. 4 and 6 for reasons alleged in para. 8 of 
the written statement of defendants Nos. 1 
to 10 by virtue ofthe alleged conveyance 
of March 31, 1922? (8) What is the effect 


defendant No. 3, 


of the aforesaid two transactions on the 
plaintiff's right of maintenance and resi- 
dence ? (4) Is the plaintiff entitled to a 
right of residence ‘in the house referred 
toin pare. No. 10 of the plaint ? (5) Is the 
plaintiff entitled to receive maintenance, 
and if so, at what rate and from whom ? 
(6) What amount, ifany, is the plaintiff 
entitled to recover on account of arrears 
of maintenance and from whom? (7) 
What amount, if any, is the plaintiff en- 
titled to recover and from whom on ae- 
count of her pilgrimage, funeral and other 
death expenses? (8) What is the amount 
of debts, if any, which the plaintiff has 
incurred ? (9) Isthe plaintiff entitled to a 
charge onthe property mentioned in para. 
No. 10 of the plaint on account of various 
sums claimed by her? (10) Didthe plaintiff 
deposit ornaments mentioned in the schedule 
10 the plaint or any- of them with defen- 
dants Nos. 4 to 6 and what isthe value 
thereof ? (11) If so, what relief is she 
entitled toin respect of them ? (12) What 
relief, ifeny, isthe plaintiff entitled to? 
(13) General. Being dissatisfied with the 
judgment, the plaintiff has preferred the 
present appeal, in which Mr. Dipchand 
appears for the appellant whilst Mr. 
Kimatrai appeprs for respondents Nos. 4 
and 6 and also for the Official Assignee 
who represents the estates of these rege 
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pondenis in insolvency. The rest of the 
respondents though duly sarved and called 
out are absent. The appeal has therefore 
been heard ex parte as against them. 

The fact that at one tims the propariy 
shown inthe plaint was the joint family 
property of the descendants of Umersi and 
that the appellant was being maintained 
until some 30 months -prior to the suit, 
and that she has been residing in the 
family house till now is not disputed. 
There can also be no doubt that she can 
Claim her maintenance if any part of the 
Joint family property be still there on which 
the burden of her maintenance can law- 
fully be imposed. In order to determine 
whether the appellant could at the date of 
the suit exercise her right to compel main- 
tenance, it will be necessary to consider 
the effect of three transactions, namely, 
(1) partition of 1906, (2) the deed of 
release of 1913, and (3) the sale deed of 
1922 referred to, in the course of the 
hearing of the suit, apart from the oral 
evidence relating thereto. It appears that 
on December 3, 1906, there was a parti- 
tion of the family property, but there was 
no deed in writing : hence it was necessary 
in the year 1913 toexecute a deed of 
release. This document is Ex. 10—1 on 
the revord. It is dated May 10, 1913. The 
parties are: (1) Trikamji Morarji, (2) Doon- 
gersi Nagji, (3) Tejsi Ramji, and (4) 
Khimji Jethabhai. Doongersi is the brother 
of the deceased husband of the appellant. 
Doongersi therefore belongs to that branch 
of the family to which-the -deceased hus- 
band of the appellant belonged. Now, 
according to the recitals of the deed of re- 
lease, the family, property had remain- 
ed joint and undivided between the par- 
ties and was to continue to remxin joint 
and- undivided even thereafter. There was 
a provision in para. No.5 relating to tha 
claim of the plaintiff for meintenancs 
which may be reproduced here: 

“Rambhabai, widow of Raghunath,  sister-in- 
law of me, Doongersi, son of Nagji, who is alive, 
lives separate from me. l, Doongersi Nagiji, give 
ner for messing, clothing and for charity put poses 
Rs. 10a month. Now I Doongersi and my -heirs 
shall give her up toher lifetime messing, cloth- 
ing, &c. Rs, ten per month. And after her 
death, I, Doongersi Nagji and my heirs shall ac- 
cording to the system defray the expenses of her 
death up to 12 months. The property left by 
her shall alsy be owned by me, Doongersi, and 
my heirs; and we, Morarji Trikamji, Tejsi Ramji 
and Khimji Jethabhai have and shall have no 
concern whatsoever therein.” 


It is contended on behalf of the appel- 
lant that this document imposed a charge 
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on the family property for the-mainten- 
ance of this particular widow., Mr. Kimat- 
rai has argued thata widow can after 
p2rtition insist on her maintenanee, only 
from her husband’s branch of the family 
ifany joint family property is left with 
them and cannot compel members of the 
other divided branches or the property in 
their hands to discharge such a burden. 
In support of his argument he relies on 
Haridas Laljiv. Narviam Raghabji (1), 
Tulsidas Kesharvdas v. Hanifabai (2) and 
Tayeballt A. Mandviwala v. Lilabhai 
(3). The question to be determined however 
is very simple. Wasa charge on any part 
of the family property created expressly 
or by implication at the time the release- 
deed was executed in 1913? The appel- 
lant widow had an undisputed right to 
maintenance from out of her husband's 


- property inthe hands of Doongersi, even 


if she could’ not enforce that right over the 
property that had gone tothe other bran- 
ches ofthe family. Now, in this deed of 
release it would not have been necessary 
at all to refer tothe right of Rambhabai 
to maintenance if there was no intention 
to create a burden on the property divid- 
ed between Doongersi on the one hand 
and the members of the other branches of 
the family on the other. Doongersi, whilst, 
taking his share of the family property, 
undertakes the liability and binds his heirs 
to give her Rs. 10 per month for her life- 
time. This being one of the conditions 
specifically imposed upon Doongersi and 
his. heirs at the time they gottheir share 
of the family property, it stands to rea- 
son that there was an implied charge 
on that property, namely, the share of 
Doongersi. The members of the other 
branches must have realised that some 
provision atthe time of the partition had 
to be made for the maintenance of the 
widow and thatis way they all vecame 
parties to the agreement. That such a con- 
structive charge can be imposed on immov- 
able property is recognised in Girish 
Chandar Mailli v. Anundomoyt Devi (4) 
which is a decision of Privy Council. 
We are cleary of the opinion that read- 
ing the deed of release as a whole, it 
was the intention of the parties to create 
a charge on the share of Doongersi so 
far asthe Rs.10 a month allowance and 


(1) 14 Bom. L R 237 at p. 219; 14 Ind. Cas. 769. 

(2726 SL R 269 atp 274, 133 Ind. Cas. 655; AI R 
1932 Sind 162; Ind. Rul. (1932) Sind 83. 

(3) 27 S L R 289; 149 Ind. Cas. 617; AI R 1934 Sind 
14; 35 Cr. L J 816;6 R S230 

(4) 150 66; 15 TA 137; 5 Sar, 78 (P O) 
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residence inthe family house to Ram- 
bhabai was concerned. i 


That being so, the next point to be de- - 


termined is, what was the effect of the 
sale of Doongersi’s share of the property 
by the sale-deed of May 31, 1922, which 
is brought on the record as Ex. 10/7 ? It 
appears that efter the severance of the 
joint family between the different bran- 
ches of the family, Doongersi and Tejsi 
carried on business in partnership in the 
Khatao Makanji Cloth Market in the name 
of Nagji Omersi, whilst Khimjiand Tri- 
kamji carried on business in partnership 
inthe name of. Morarji Omersi. During 
the course of business Doongersi and 
Tejsi became ‘heavily involved. They 
were helped financially to a very large 
extent by Trikamji and Khimji. When 
the liabilities of Doongersi and Tejsi 
smounted to something like Rs. 1,60,000 


they executed a sale-deed conveying half. 


of their share ofthe family property, owned 
by them es  tenants-in-common, to their 
cousins Trikamji and Khimji in respect of 
Rs. 1,835,000 out of the total debt. It is 
contended that Doongersi having thus lost 
all the family estate which had come to 
the share of his branch of the family 
and from which alone the appellant can 
have her claimof maintenance satisfied, 
the appellant can now have no enforce- 
able right; and hence her suit has been 
rightly dismissed. Mr. Kimartrai who 
raises this contention relies upon the 
decisions of our own Court in Tulsidas 
Keshavdas v. Hanifabai (2) and Tayeb- 
alli A. Mandviwala v. Lilabhai (3). In 
ihe former case it has been held that in 
order to` affect a bona fide purchaser, for 
value, of family property, with notice 
he. must have notice not merely of the 
existence ofa right of maintenance, that 
is, of the existence of persons who did or 
might require to be maintained, but of the 
existence of a charge actually created and 
binding on the estate. With the propzsi- 


tion of lew as thus laid down, there can 
‘hardly be any cavilling in the present 


‘case. Those who purchased from Doon- 


gersi his share of the family property were | 


‘mémbers of the same family and were 
‘perfectly sware ofthe fact that by the 
deed of 1913 a burden had been ‘laid on 
‘Doongersi’s property to discharge the claim 
for maintenance of the appellant, Rambha- 
‘pai. The ruling in Tayeballj A. Mand- 
.viwala v. Lilabhai (3), is not quite ap- 
plicable to the facts of the present case. 
In that case there was no actual -charge 
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created over the property. The learned 
Judge in the course of his judgment has ` 
observed : ' ‘ 
“It is not suggested thatthe defendant had any 
charge created over the property the subject of 
the present suit......... Iam satisfied from the evi- > 
dence thatthe plaintiff was a bona fide transferee 
for value and since inthe absence of any charge 
created and binding on tne estate, plaintiff would : 
not be affected with notice his right 
paramount to thet of the widow.” 


-Thusthen the Judge proceeded upon ‘the 
assumption that there was no actual charge. 
on the property which the plaintiff in that 
case had purchased. In Mulchand Kishindas 
v. Thakuribai (5). it has been held that 
though it cannot be laiddown that a 
person entitled to maintenance out of and- 
residence in the family property has a 
vested and indefeasible lien on the family 
property merely by reason of the fact 
that she is entitled to such maintenance 
and residence yet she has a right and that 
cannot be defeated by a trick. Where 
then the purchaser of family property 
knows that a person entitled to mainten- 
ance from end residence in family pro- 
perty is actually confined to that property 
for the purpose and where he knows that 
his purchase of such property will defeat 
that right of maintenance and residence, 
he is presumed tohave purchased with 
such intention and the Courts will not 
permit his intention to be carried into 
effect. That isthey will decree that he 
has bought subject to the right of the 
person to be maintained end provided 
with residence. In the present case Doon- 
gersi's transferees that is, Trikamji and 
Khimji knew that on the estate of Doongersi 
which they were purchasing, there was a 
lien in favour of Rembhabai and conse 
quently if may be presumed that Trikamji 
and Khimji had the intention of defeating 
that claim when they made -no provision 
in-the sale-deed to safeguard the. claim of 
the widow. We decide, therefore, that so 


would þe- 


far as Doongersi's share is concerned, 
ihcugh it was purchased by  ‘Trikamji 
and Khimjiit continued, even after the 


transfer, with the said burden. 

The next point to be determined would 
then be what should be the extent of 
that burden? It was contended on behalf 
ofthe appellant that although Rs. 10 a 
month may have been provided for in 
the deed of release thet amount is not 
binding onthe appellant, because she 
had not been a party to the document and 
had not given her: assent. This conten- 


' ~ (5) ATR 1926.Sind 18; 96 Ind.-Cas,-997, - 
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tion is untenable. Although the appellant 
was not aparty io the . document she 
must nevertheless have come to know what 
was stipulated in regard to herright of 
maintenance because for years she recog- 
nired Doongersi asthe person bound to 
give her maintenance and accepted Rs. 10 
from him without demur, at any rate 
without any demur proved in the case. The 
amount of Rs. 10 was considered sufficient 
by her atatime when the family of her 
usband was in affluent circumstances. 
Although the lower Court has held that as 
much as Rs. 20 would be adequate for 
her maintenance, and no doubt that would 
be our view, too, we cannot, now that 
Doongersi’s share has passed into other 
hands, allow her more than Rs. 10 amonth 
over and abovethe claim for residence. 
In fact that was the extent to which we 
have held that there was an implied charge 
‘on the property of Doongersi. As for re- 
sidence, the appellant cannot maintain that 
she should have a right to reside in any 
particular house even ifit be the family 
house. Ithas been held in Thawerdas 
Manghumal.v. Vani (6), followed with 
approval in Kewalmal v. Isribai (7), that the 
right of residence of a Hindu widow is a right 
to a provision for residence. Like the right 
of maintenance itis an equitable and not 
a legal right. A Hindu widow is entitled 
to maintenance plus residence. If there is 
no family house available, her right to 
maintain herself should ‘Include the cost 
of residence. As she was getting Rs. 10 
plus room inthe family house to reside 
in, we have to determine what she should 
get per month for her residence in ad- 
dition to Rs. 10 per month allowed to her 
fur maintenance, i.e., her food and rai- 
ment. We think that in this particular 
case the - amount of Rs. 5 determined by 
the first Courtis rather meagre having 
regard to the scale of rents prevailing at 
present in Karachi. We allow her Rs. 10 a 
‘month so that the total monthly allowance 
would be Rs. 20. We declare and decree 
that the appellant is entitled to mainten- 


ance atthe rate of Rs.. 20 from the date. 


she goes out of the family house. As for 
the 18 (eighteen) months prior to suit and 
for the period subsequent to the filing of 
the suit we allow her atthe rate of Rs. 10 
per month. We declare that for the 
total amounts alreadysdue to her and 
for her future maintenance she. has 
acharge on the family dwelling house 


9 4 S L R 278; 10 Ind. Ces, 985. i 
7) A IR 1926 Sind 135; 93 Ind, as, 353, 
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which is the property mentionel by her 
in cl. (a) para. 20 of the plaint. 

‘With regard toher other claims in res- 
pect ofher sireedhan property and pil- 
grimage and other expenses, we hold that 
she has not established the same and the 
dismissil thereof must, therefore, be upheld. 
As on the main question, i.e., of main- 
tenance, the appellant has succeeded, she 
must have half her cosls in the lower 
Court and of this Court from respondents 
Nos. 1 to-7. She must bear the other half 
herself as she has failed to establish her 


other claims. The respondents should 
bear their own costs. l 
N. Order accordingly. 
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Second Civil Appeal No. 14-B of 1934 
November 18, 1935 
PoLLOOK, A.J. O. 
RAMGOPAL-—DRIENDANT— APPELLANT 
VETSUS 


NANAKRAM—PLAINTIFF—RESPONDENT 

Transfer of Property Act (IV of 1882), s. 92— 
Subrogation—Kinds of—Legal subrogation and con- 
ventional subrogation—Distinction—Subsequent mort- 
gagee purchasing mortgaged property and paying 
off prior mortgage—Right to claim subrogation. 

Subrogation is of two kinds, legal and conven- 
tional. Legal subrogation takes place by the opera- 
tion of law when a mortgage-debt is paid off by 
some person who has an interest to protect. Con- 
ventional subrogation takes place when the person 
who pays off the debt has no interest to protect 
but advances the money under en agreement that 
he will be subrogated to the rights of the creditor 
so paid. The law relating to legal subrogation is 
now contained in the first paragreph of s, 92, Transfer 
‘of Property Act and the law relating to conventional 
subrogation in the third paragraph. | 

A person wh? has purchased the equity of re- 
demption need not take the writing since his right 
to subrogation would accrue under the first para- 
graph of s. 92, Transfer of Property Act. 

The appellant purchased a property which had 
been mortgaged in plaintiffs favour, and as part 
of the consideration for the sale, undertook to pay 
off a prior mortgage debt and paid off that debt: | 

Held, that the appellant was entitled to claim 
subrogation under the first paragraph of s. 92, 


that he was 
Transfer of Property Act, on the ground 
pass of the persons referred to in s. 92 and that 


he did in fact redeem the prior mortgage. 
[Case-law considered. ] 


©. A. against the decreein Civil 
ean No. 58 of een in E o of A 
f dditional District Judge, Amraoti, 
Second Addıtıol CE ang 
Civil Suit No. 315 of 1932, in the Court of 
Amraoti, 


” 


Second Sub-Judge, Second Cl s$, 
dated April 18, 1933. 
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= Messrs. J. R. Mudholkar, and 
khale, for the Appellant. 

Mr, B. K. Pangarkar, for the Respondent. 

Judgment.—This appeal arises out of a 
suit for foreclosure on a mortgage dated 
August 12,192], executed in the plaintiffs 
favour by two persons who are now repre- 
sented by the first three defendants. There 
had been a previous mortgage on March 24, 
1920, in favour of a co-operative society. 
On February 22, 1934, defendant No. 4, 
who is the appellant in this Court, pur- 
chased the mortgaged property and, as part 
of the consideration for the sale, undertook 
to pay off the mcrtgage-debt due to the co- 
operative society. Hepaid off that debt on 
March 24,1933, by a pavment of Rs. 174-11-0. 
The only question for decision . in this 
appeal is whether defendant No. 4 
ean Claim that he is subrogated to the rights 
of the prior mortgagee and ihat he is 
entitled to set up this prior mortgage as a 
shield against the subsequent mortgagee. 

The decision of this question depends on 
the interpretation of s. 92 of the Transfer 
of Property Act, which was inserted in that 
Act by the Transfer of Property Amend- 
ment (XX of 1929), which came into force 
on April 1,1930. The third paragraph. of 
s. 92 runs as follows:— 

“ A person who has advanced to a mortgagor money 
with which the mortgage has been redeemed shall 
‘be subrogated to the rights of the mortgagee whose 
mortgage has been redeemed, if the mortgagor has 


by a registered instrument agreed that such persons 
‘shall be so subrogated.” 


Both the lower Couris have held that as 
there was no registered agreement that 
defendant No. 4 should be so subrogated 
his claim for subrogation. must fail. De- 
fendent No. 4, however, relies not on that 
paragraph but on the first paregraph which 
runs es follows:— 

_ “Any of the persons referred to in s. 91 (other 
than the mortgagor) and any co-mortgagor shall, on 
redeeming property subject to the mortgage, have, 
so far as régards redemption, fcreclosure or sa'e 
of such property, the same rights as the mortgagee 
whose mortgage he redeems may have against the 
mortgagcr or any other mortgagee.” 


Defendent No. 4 was undoubtedly one of 
the. persons referred to in s. 92, which 
includes any person (other than the mori- 
- gagee of the interest sought to be redeemed) 
who has any interest in, or charge upon, 
the properiy mortgaged, or in or upon the 
right to redeem the same. _Defendant No. 4 
also redeemed the property subject to the 
mortgage. On the plain interpretation. of 
s. 92 then defendant No. 4 would appear 
to have the same rights as the mortgagee 
whose mortgage he redeemed against. any 
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this paragraph is subject to para. 3, but 
there is nothing in the section to suggest 
this, and para. 3 appears to be clearly 
intended to apply to persons who have 
advanced money to redeem a mortgage 
without themselves having acquired eny 
interest in the mortgaged property. In 
his Law of Transfer in British India, in 
commenting on the 3rd paragraph of s. 92, 
Sir Hari Singh Gour states in para. 2333, 
Vol. 2, 6th edition, 

“A person who has purchased the equity of re- 
demption need not take the writing since nis right 
to subrogation would accrue under the first’ para- 
grag on 
and in my opinion this is the only 
sible interpretation of that pategraph. 

It has, however, been argued that defen- 
dant No. 4in paying off the mortgage-debt 
due to.the co-operative society wes only dis- 
charging a liability that he had undertaken 
and that by the performance of his own 
obligation he acquired no right of subroga- 
tion. For this proposition reliance has 
been pleced on several cases, of which I 
may mention Jagmohan Das v. Jugal 
Kishore (1) and Mukaram v. Mahomed 
Hosain (2). Both these decisicns, however; 
arose out of suits thet were filed before 
Act XX of 1929 came into force. The law 
as 1t now stands was discussed by a Full 
Bench of the Allahabad High Court in 
Tutaram v. kam Lal (3). In the course of 
that judgment at p. 901* the learned Judges 
remarked :— 

“The doctrine cf agency has much to be said 
against it. Tu start with, there does not appear to 
be any difference in principle between e case where 
a purchaser or a third mortgagee advances some 
money to the vendor or the mortgagor, as the case 
may be, and then peys off the first mortgage and 
the case where a purchaser or a third mortgegee 
professes to take the transfer for a larger sum than 
in the earlier case and keeps with him the money 
needed for paying off the earliést mortgage and 
actually does not hand over the money to the vendor 
or the mortgagur but uses the money to pay off 
the first mortgage.. It is conceded that in the first 
case a subrogetion dces arise, but it is 
denied that it arises inthe second case, The prin- 
ciple of subrogatiun has been brought into. existence 
on the grcund that the person whu has discharged a 
burden should not lose the money spent on discharg- 
ing the burden, and a subsequent mortgagee who 
has contributed nothing to discharge the burden 


should not have the benefit of the discharge for which 
he has not contributed.” 


(1) AIR 1932 P C 99; 137 Ind. Cas, 475; 5p CL J 
a 36 ove d; Ind. Rul, (1932) P © 188; 36 LW 
5 (P. 0). 
(2) 62 C 677; 161 Ind. Cas, 48; A IR 1936 Cal. 42; 8 
R © 470. 
(3) 54 A £97; 139 Ind. Cas. 107; (1932) A LJ 627 
AIR 1932 All. 489; Ind. Rul. (1932) All. 524 (F. B). 


pos- 


~ 


1936 


Further on they observed :— 

“ Section: 92, as it now stands after the amendment 
of 1929, does not recognise any doctrine of agency. 
lt is couched in the simplest, widest and clearest 
language possible.” ; 

The doctrine of agency was also rejected 
in Mohan Lal v. Mohammad Sujat (4) where 
Niyogi, A. J.C., remarked at p. 169*:— 

“It is, however, contended that in agreeing to 
discharge the first mortgage the party paying off 
the charge simply acted as an agent of the mortgagor. 
‘He would indeed be an ogent if the money which 
went to the discharge of the first debt belonged to the 
mortgagor. If the mortgagor was entitled to receive 
unconditionally Rs. 1,459-C-9 as the other sum if 
Rs. 791-0-0 so that he could do what- 
ever ne liked with it, then, of course, the money 
could be treeted as belonging tne mortgagor and the 
paying encumbrancer discharging the prior mort- 
gage with the amount of Rs, 1,459-0-0 paid by the 
-mortgagcr could be regarded as his agent. But 
“when the amount of Rs. 1,459-0-0 was specifically set 
apart for the redemption of the first mortgage, that 
sum cannot be treated es absolutely belonging to the 
mortgagor, for even if he had himself taken money 
he would have been bound to apply it to the discharge 
of the first mortgage.” 

Subrogation is of two kinds, legal end 
conventional. Legal subrogation takes place 
by the operation of law when a mortgage- 
debt is paid off by some person who hes an 
interest to protect. Conventicnal subroga- 
‘tion takes place when the person who pays 
of the debt has no interest to protect but 
advances the money under en agreement 
that he will be subrogated to the rights of 
the creditor so paid. The law relating to 
‘legal subrogation is now contained in tle 
first paragraph of s. 92, and the law relat- 
ing to conventional subrogation in’ the 
third paragraph. I hold that defendant 
No. 4 is entitled to claim subrogation under 
the first paragraph of s. 92 on the ground 
that he was one of the persons referred to 
in s. 92 and thet he did in fect redeem the 
prior mortgage. 

The appeal is, therefore, allowed end the 
‘decree will be amended soas to make the 
plaintiffs right to foreclose conditional on 
‘his payment of Rs. 174-11-0 to defendant 
No. 4. The plaintiff must pay the costs of 
defendant No. 4 throughout. I fix February 
18, 1936, as the date by which payment 
must be made. 

N. Appeal allowed. 

(1) 30 N L R 164; 144 Ind. Cas. 969; A I R 1933 
Nag. 155; 6 R N 36. 
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< SIND JUDICIAL COMMISSIONER'S 
COURT - 
Criminal Appeals Nos. 239 and 230 
of 1934 
March 5, 1935. 
Meuta, A. J. C. 
WALI MUHAMMAD AND ANOTAER 
—APPELLANTS 
VETSUS 
EMPEROR—Opposits Pakt 

Penal Code (Act XLV of 1860), s. 424—Attach- 
ment—Crvil Procedure Code (Act V of 1908), O. AKI, 
r. 44 — Merely affixing copy of notice to crops, if 
sufficient—Want of notice, 1f a fatal defect—Crops 
mot validly attached~—~ Right of judgment-debtor to 
remove them—‘‘Dishonestly,” meaning of—Intention 
should be proved for offence under s. 424—Mere 
intention to cauce wrongful loss — Whether comes 
under “dishonestly.” : 

Order XXI, r. 44, Civil Procedure Code, insists that 
one copy should be affixed on the outer door of the 
house in which the judgment-debtor ordinarily resides. 
Merely affixing acopy to the standing crops is not 
enough. Where attachment has been ordered without 
issue of notice to the judgment-debtor, it is all the 
more necessary that at his residence notice of the 
attachment cf his crops should have been givenas 
required by law. Not giving such notice is a 
fatal defect. Mya Gyok v. Emperor (1), Muthiah 
Chetty v. Palaniappa Chetty (2), Bank or Chettinad, 
Ltd. v. Maung Hla. Gyi (3) and Sarsar Singh v. 
Emperor (4), relied on, 

A judgment-debtor is entitled to remove his crops 
which have not been validly attached; and the mere 
fact that he has removed the crops does not prove 
that he has done so dishonestly. The word “dishonest- 
ly" is used ‘in a technical sense which is at variance 
with its popular significance ay implying deviation 
from probity. Intention has got to be proved. A 
dishonest intention may be presumed only if an un- 
lawful act is done or if a lawful act is done by un- 
lawful means, Queen-Empress v. Daya Karsan (5), 
Pinnamraju Rajamraju v. Poteuri Tirupatiraju (6), 
ri Queen-Empress v. Bhayya (7), distinguish- 
ed. 

A person cannot be said to do anything dishonest- 
ly within the meaning of the word as defined in the 
Penal Code if he has merely’ an intention to cause 
wrongful loss to some one, when he cannot or does 
not a fact cause any such wrongiul loss. [p. 557, 
col. 1. 

Messrs. Motiram Idanmal and Pariabrai 
D. Punwauni, for the Appellants. 

Mr. D. N. O'Sullivan, for the Crown. 

Judgment.—Criminal Appeal No. 239 
of 1934 end Criminal Appeal 
“No. 230 of 1934 have been preferred re- 
spectively by Wali Mahomed, son of Ab- 
dulla (accused No. 1), and Dongerma!,:son 
of Bagomal (accused No. 2), from. their 
conviction under s. 424, Indien Penal Code. 
The appellants have been sentenced to 
undergo rigorous, imprisonment for four 
months and to pay a tine of Rs. 200 each, 
in default to undergo imprisonment for a 


further period of two months. The facts 
leading up. to the prosecution and con- 


viction of the appellants may be summaris- 
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ed to start with. Tn suit No. 2147 of 1931 
a decree for Rs. 625 with costs and in- 
terest was passed by the Court of Small 
Causes, Karachi, in favour of the plaintiff 
firm of Sardar Partabsing Jagatsing Sethi 
& Oo. against Abdulla Pashambs, father 
of accused No. 1, Wali Mahomed. On 
November 14, 1933, an application for exe- 
cution was presented in which the decree- 
holder prayed that the amount of the de- 
cree and costs should be rezlised by at- 
- tachment and sale of the potatoes stani- 
ing in plots Nos. 201 and 202, Deh Landni 
Tapo Landhi, belonging to the defendant 
Abdulla under O. XXI, r. 44, Civil Pro- 
cedure Code, the plots ta be pointed out 
to the bailiff. Onthis application an order 
was passed on November 29, 1933, by the 
Judge in these words: “Attachment. Issue 
writ.” The writ was issued on December 11, 
1933, to a bailiff named Byramji Hor- 
musji who is the complainant in this 
cise. 

The bailiff proceeded with one Minwa- 
sayo, a representative of the plaintiff-firm, 
to execute the writ. According to the 
prosecution version on the crops in the 
two survey numbers pointed out by the 
plaintifs’ man ecopy of the writ of at- 
tachment was affixed; whilst another copy 
was affixed lo a hut in these lands. The 
bailiff returned the writ with the endorse- 
ment that he had executed it and had 
appointed one Barad as a Chowkidar to 
watch the crops. On January 13, 1934, the 
Court directed that the potato crops stend- 
ing in the land should be sold: On Febru- 
ary 10; 1934, Ratansi, the Nazir of the 
Court, proceeded to the site to hold an 
auction but there were no bidders. Ratansi 
had noticed on that day that some of the 
crops of survey No. 202 had already been 
removed: He also came to know that Barad 
was no longer on the watch, being ill. 
Consequently he appointed one Abdul Ga- 
foor as Chowkidar. On February 13, 1934, 
Abdul Gafoor came to Karachi and repori- 
ed to the Nazir that the two accused pere 
sons namely, Wali Mohamed and Donger- 
mal had removed the crops from the field 
on the preceding day in spite of the 
attachment. On April 7, 1934, the Court 
directed that a criminal complaint should 
be filed against these two persons. This 
was done as late as on August 7, 1934. At 
the trial, Wali Mahomed, accused No. 1, 
stated that he had nothing to do with the 
removal of the crops. According» to him 
it was accused No. 2 Dongermal who was 
responsible for the disappearance of the 
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crops. Dongermal, accused No. 2, put the 
blame of the removal on accused No. 1, Wali 
Mahomed, and stated that it was accused 
No. 1 who had got the crops harvested. 
Dongermal’s defence was that Abdulla was 
a debtor of the firm of which he (Donger- 
mal) wes.the broker and that his firm had 
been advancing moneys and seeds to 
Abdulla. The learned Magistrate framed 
an alternative charge which reads as fol- 
lows: l 

“That you 


February 13, 1934, 
Taluka, 
Karachi, committed the theft of potato produce 
valued at about Rs. 500 standing in the aforesaid 
S. Nos. by taking them out of the possession of the 
it under 
attachment or dishonestly removed the aforesaid 
pioperty.gAnd thereby committed an offence punish- 
able under ss. 379-424, Indian Penal Ccde, and 
within my cognizance.” 

The defence was two-fold. The common 
defence of the accused was that dishonest 
intention which was an essential ingredient 
of the offences could not be spelt out of 
the action attributed to the accused as 
there had been no effectual valid attach- 
ment, no injury to the plaintiff's right, and 
no violation of the Court's order. The 
other defence which was put forward in- 
dividually by each of the accused was that 
he had not removed the crops; but the 
other had. The points for determination 
are: (1) Was the potato crop in question 
removed from the land of the judgment- 
debtor, Abdulla on February 12, 1934, as 
alleged by the prosecution ? (2) Did the 
accused or any of them remove it? (3) If 
so, was it done dishonestly so ¿s to amount 
to an offence punishable under s. 424, 
Indian Penal Code ? It may be mentioned 
here in passing thet the conviction is under 
s. 424, so that no question about e. 379 will 
now arise in these appeals. 

Point No. 1.—I have no doubt what- 
soever that the potato crop belcnging to 
Abdulle the judgment-debtor had heen re- 
moved’ on February 12, 1934. There is 
the evidence of the Chowkidar Abdul 
Gafoor (Ex. 2). There are also the ad- 
missions of the accused from which this 
much is certain that the potato crop had 


on or about 


‘been taken away although each throws the 


blame on the other for it. The defence 
witnesses also go to show that-the crops 
had been removed. There is no cavilling 
at all on this point. 

Point No. 2.—I have heard elaborate 
arguments from the appellants’ respective 
Advocates: but I concur in the view taken 
by the trial Court that the potato grown 
on the judgment-debtor’s field found 
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its way into the godowns of the firm of 
which appellant, Dongermal was the broker. 
No doubt there are some serious discre- 
pancies-in his deposition and no doubt he 
is a dismissed Policeman, still there is no 
reason why on the main. facts he would 
perjure himself against the appellants with 
whom he had no grudge whatsoever. It 
may be that he is exaggerating when he 
says that he had protested and that the 
appellants had represented to him that the 
attachment had been got raised. If that 
be true, his own behaviour is inexplicable; 
but all the same after he noticed or came 
to know of the removal of the crops he 
proceeded to Karachi on the very next day 
and preferred the report which is Ex. 2-A 
on the record. Appellant Wali Mahomed 
has named two witnesses Exs. 1] and 12 
who say that it was appellant, Dongermal 
who had brought his coolies and camels 
and marched off with the crops. On the 
other hand appellant Dongermal had pro- 
duced evidence to suggest that the judge- 
ment-debtor had taken away the crops. 

I am not prepared to attach any import- 
ance to the evidence of these partisan 
‘witnesses. At the same time the deter- 
mination of this point is not quite so 
‘essential in view of my finding on the third 
. point. My own conclusions, reading care- 
fully between the lines, are that the firm 
represented by Dongermal wanted to steal 
a march over the other creditors. of 
Abdullah, the judgment-debtor; and that 
‘the latter’s son, Wali Mahomed was in- 
_ different as to which of his creditors took 
away the crops. The only question which 
‘may be considered as the decisive factor 
“in the case is whether this was done dis- 
honestly within the meaning of the’ word 
as defined by the Indian Penal Code. This 
‘leads me to the consideration of the last 
- point for determination. - 

Point No. 3.—The point to be determined 
es stated above is whether the removal 
“of the crops was done dishonestly so as 
to amount to en offence punishable under 
s. “424, Indian Penal Code. From the 
“determination of this point it is not pos- 
: Sible to divorce the question whether the 
‘attachment -was legal and effectual. Four 
-questions arise: (a) What was to be at- 
_tached,—the Survey Nos. 201 and 202 of 
Dah Thano or of Deh Landhi? (b) What 
was actually attached ? (c) Was that attach- 
` ment proper according to the requirements 
of O. XXI, r. 44, so as to be effectual ? 
. (d) If not, would the removal be dis- 
bonest? Ex. 1-A is the application- for 
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“execution. The mode in which the assist- 


ance of the Court is required is indicated 
thus: 

“The applicant prays that the amount of the 
decree and costs of taking out this execution .be 
realised by attachment and sale of potatoes stand- 
ing in plots Nos. 201 and 202 Deh Landhi, Tapo 
Landhi belonging to the defendant under O. XXI, 
r. 44, Civil Procedure Code, which will be pointed 
out to the bailiff.’ | a 

Exhibit 1-B is the appication of the 

plaintiff to dispense with notice; which ap- 
plication was granted. Exhibit 1-C is the 
writ issued to the bailiff. The endorse- 
ment of bailiff Byramji Hormus}i dated 
December 22, 1932 (it ought to be 1933) 
1S: 
‘T have attached the potatoes standing in 
Survey Nos 201 and 202 at Deh Landhi, Karachi, 
on December 21, 1933, pointed out by the plaintiffs’ 
man named Mangiladho. I kept one chowkidar on 
salary of Rs. 20 per month.” 

To the same effect is the endorsement 
of the mashirs which is Ex. 1-D. There 


is no doubt then that what was ordered 


to be attached and what purported to be 
attached was the potato crops supposed 
to be in Survey Nos. 201 and 202 of 
deh Lendhi. Now it is not disput- 
ed that the judgment-debtor Ab- 
dulla had no lands at all in Deh 
Landhi. Abdulla, Ex. 7, says that he had 
grown Potatoes in his lands in Dzh Thano. 
Evidently the judgment-debtor, instead of 


asking for attachment of the crops in Deh 


Thano, had asked for attachment of some 
crops in corresponding numbers of 
Dzh Lendhi. It cannot be argued that the 
two dehs are not distinct and separate. The 
plaintiffs men Minwasayo and Mangiladho 
who are supposed to have accompanied 


the bailiff to point out the proper survey 


numbers have not been examined 
case. 


) in this 
From ihe version given by the Nazir 


(Ex. 3) it appears that the crops suppos- 
ed to be attached £s of Abdullah were 


in Deh Landhi. It was presumed in th 


lower Court at first that survey Nos. 201 


and 202 of Deh Thano, belonged to Abaulla; 
and that the crops in these two survey 
numbers had been attached, but the writ 
as well as the bailiffs endorsement showed 
that the survey numbers were of Deh Landhi. 


. Hence the charge was framed in respect 
. of the Lundhi survey numbers. 


But even the original presumpticn is 
not correct ; because one Ukamal (Ex. 14) 
has been examined on behalf of the defence 
who has sworn to it thet survey Nos. 201 
and 202 of Deh Thano belong to him. 
He. says he does not know Abdulla or 


.-his son Wali - Mohamed. To add to the 
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been any potato cultivation in these sur- 
vey numbers. Surely this man could easily 
have been contradicted by village regis- 
ters if what he stated on oath was not 
true. Abdulla does nob say his Nos. were 
201 and 202. Jeram (Ex. 6) the plaintiffs’ 
Pleaders’ clerk who accompanied the bailiff, 
says that he and the bailiff depended on 
the plaintiffs’ men Mangiladh> and Min- 
wasayo and attached the crops pointed out. 

It appearsto me that the plaintiff firm 
“was guilty of gross caretessness in not 
giving proper description of the property 
to þe attached. There is no doubt that 
the writ issued was according to the prayer 
in the execution application for some crops 
in D:h Lendhi. But the crops attached 
could not have been the crops of Deh Landhi. 
If a Court orders attachment of particular 
crops grown in one deh and the bailiff 
attaches seme crops in another deh the 
‘attachment would certainly þe with- 
out authority and on that account illegal; 
and the possession of the property would 
not pass to the Court at all. From the 
evidence it appears that even assuming 
there was no mistake with regard tothe 
description of the situation of the proper- 
ty, and the crops of the judgment-debtor 
in some survey numbers of Thano or Landhi 
had io be attached. Iam of the opinion, 
that the bailiff has not complied with all 
the requirements of O. XXI, r. 44. Even 
if we believe what the bailiff and the 
clerk say, namely, that one copy of the 
writ was affixed to the crops and another 
to a hut in the field (although Abdulla 
says that no writ was affixed at all either 
on the crops or on the hut), still r. 44, 
insists that one copy should be affixed on 
the outer door of the house in which the 
judgment-debtor ordinarily resides. 
Abdulla hes sworn toit that his residen- 
tial house was not in the field. There is no 
contradiction of this statement by anybody. 
The intention of the legislature in provid- 
ing for the affixation of a copy of the writ 
on the residential house of the judgment- 
debtor appears to be to give him a'speci- 
fie notice of what has been attached in 
his field. A bit of paper tied toa little 
plant may easily get detached undiszover- 
ed by the owner of the crops. 

The attachment in this case was order- 
ed without the issue of a notice to the 
judgment-debtor. It was, therefore, all the 
More necessary that at his residence 
notice of the attachment of his crops should 
have been given as required by law. Not 
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giving such notice was a fatal defect. The 
bailiffs endorsement is also not according 
to what he himself admits to be the pro- 
per form. He has not stated to what the 
two copies of the writ had been affixed, 
although ashe says hehad to give these 
particulars in the endorsement. Attach- 
ments are often carried out in a most 
perfunctory manner. Valuable rights of 
parties are affected by attachments. 
The Courts should, therefore, insist on it 
that all the formalities required by the law 
are fulfilled. J have a shrewd suspicion 
that in this case whatthe bailiff did was 
to go to some land pointed out by the 
plaintiffs’ men end come away after depo- 
siting acopy of the writ somewhere. As 
a matter of fact it is doubtful if the bai- 
liff could have affixed the two copies as 
he says, one on the crops and the other on 
ihe hut; because only three copies had been 
paid for, one of which was forwarded to 
the Collector and one returned to the Court 
duly endorsed, leaving only one copy for 
fixing up in the field. The last two lines 
of r. 44 distinctly provide that possession 
of standing crops would pass to the Court 
only efter due formalities had been observ- 
ed. 
In Mya Gyokv. Emperor (1), it was held 
that where the proper mode prescribed by 
the Code has not been followed, there is 
no legal attachment; anda conviction for 
dishonest removal of property attached is 
bad. In Muthiah Chetty v. Palaniappa 
Chetti (2), their Lordships of the Privy 
Council have observed that no property 
can be declared to be attached unless first 
the order for attachment has been issued; 
and secondly, in execution of that order - 
the other things prescribed by the rules 
in the Code have been done. The princi- 
ple thus enunciated is followed in Bank 
of Chettinad, Lid. v. Maung Hla Gyi (3). 
It has been held in that case that where 
a copy of the warrant for attachment is 
not properly affixed, the attachment is in- 
valid. To the same effect is the recent de- 
cision in Sarsar Singh v. Empzror (4). Jt 
was decided in that case thatif the pro- 
visions of the Civil Procedure Code, 

(1) al R 1928 Rang. 285; 117 Iad. Cas, 243; 30 Cr. 

7 


L J 748. 

(2) A I R1928 P O 139; 109 Ind. Oss. 626; 55I A 
256; 51 M 349; 26A L J616; 32 C W N 821; 48 O L J 
11; 28 L W1;50 WN 579; 55 ML J 122; 30 Bom. L 
R 1353 (P O). 

(3) a fR 1933 Rang. 267; 145 Ind. Cas. 818;6R 


ang. 59, 

(DA IR 1934 All. 711; 151 Ind. Cas. 366; (1934) 
T Oas, 901; 35 Cr, L J 1307; (93) A LJULTRA 
153. - 
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O. XXI, r. 44, are not complied with, 
the attachment is illegal, that the proper- 
ty does not pass from ihe judgment-deb- 
tor to the Court; and that, therefore, the 
removal of the crops by the judgment- 
debtor does not constitute an offence un- 
der s. 424. A judgment-debtor is entitled 
. to remove his crops which have not been 
validly attached; and the mere fact that 
has removed thecrops does not prove that 
he has done so dishonestlv. The word 
“dishonestly” is used in a technical sense 
which is at variance with its popular sig- 
nificance as implying deviation from pro- 
bity. Intention has got to be proved. A 
dishonest intention may be presumed only 
if an unlawful act is done or if a Jawful 
act is done by unlawful means. — 

On behalf of the Crown three cases 
have been relied on: Queen-Empress v. 
Daya Karsan (5) Pinnamrajyu Rajamiraju 
v. Potiuri Triupatiraju, 126 Ind. Cas. 
601 (6) and Queen-Empress yv. Abayya 
(7). The first of these cases was 
concerned with the effect of a 
prohibitory orders issued by the Collector 
under the Land Revenue Code. The pro- 
hibitory order had the effect of creating 
a claim on behalf of the Government which 
was totake precedence over the claims of 
all creditors. Irrespective of any attach- 
ment the right of the Government had 
been created a deliberate invasion there- 
of was considered to be a dishonest act, 
That is, however, not the case against the 
-present appellants. In the second case 
the property alleged to have been disho- 
nestly removed had not been removed by 
a creditor but by someone else in order to 
defeat the rights of creditors. So that case, 
too, is not applicable. The third case pro- 
ceeded upon the assumption that an at- 
tachment had actually been effected. We 
cannot proceed upon such an assumption 
in the present case because that would 
be begging the question. My attention 
has been drawn to a ruling of this Court 
to which I was a party with Ferrers, J. C., 
namely Jiandalshah v. Emperor (8). In 


that case the accused in the alleged exer-. 


cise of his right had removed not only 
what was claimed by him, but something 
more—something to which he knew he was 


(5)1 Bom. LR 615. 

(6) 126 Ind. Gas. 601; A I R 1930 Mad. 670; (1930) 
Cr. Cas, 755; 31 Or. L J 1086; (1930) M W N 347; 32 L 
W 23; Ind. Rul. (1930) Med. 873: 

(7) 22 M151; 8 ML J 259, 

(8) AIR 1933 Sind 90; 142 Ind. Cas, 584; (1933) 
a Cas. #18; 34 Or, L J 366; Ind. Rul, (1983) Sind 


ded! 
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not entitled. He was, therefore, rightly con- 
victed. 

It was urged by the learned Public Pro- 
secutor on behalf of the Crown that the 
question of intention should be determin- 
ed irrespective of the attachment being 
legal or illegal. No doubt if a party believ- 
ing that en attachment hed been legal, re- 
moves the property nevertheless, his object 
is to commit a wrongful act. But if in 
fact there had been no attachment or the 
attachment by reason of patent defects 
wes ineffectual, he deceives none else but 
himself. A person cannot be said to do 
anything dishonestly within the meaning 
of the word «s defined in the Indian Penal 
Code if he has merely an intention to cause 
wrongful loss to some one, when he cannot 
or does not in fact cause any such wrong- 
ful loss. It. is contended that the firm 
which the appellant Dongermal represented 
had advanced large sums of money to the 
judgment-debtor Abdulla, and had also 
given the seeds for the raising of this 
particular crop. The indebtedness was to 
the extent of about Rs. 5,000. The plaint- 
iffs’ claim was only 1/5th of that amount. 
If Dongermal took away for his firm the 
crops that his firm had financed to raise, 
end over which no oneelse had a prior 
legal claim, there being no valid attach- 
ment, it cannot be said that he had an 
intention to cause wrongful loss to any 
cne. If for a moment we take it that the 
crops in question had been properly at- 
tached, they remained so attached eyen 
though they may have gone into the Don- 
germal's firm. The plaintiff could have 
pursued the property and got it scld instead 
of letting it be with Dongermal’s fim. The 
conduct of the plaintiff also shows that he 
did not believe that he had acquired any 
legitimate right to the crops. 

For the foregoing reasons, then I must 
hold that under the circumstances of the 
case no offence can be said to have been 
committed punishable under s.424. I must, 
therefore, set ‘aside the conviction and sen- 
tence in this case and order that the ap- 
pellants should be acquitted and discharg- 
ed. l 

N. Conviction set aside, 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1405 ‘of 1931 
-n September 16, 1935 ; 
BAJPAT, J. 
On difference of opinion between 
SULAIMAN, ©. J. AND BENNET, J. 
PIARE LAL AND OTHERS -—PLAINTIFFS— 


APPELLANTS 
Versus 
SONEY LAL AND ANOTHER——DEFENDANTS 
—-RESPONDENTS. 


Agra Tenancy Act (III of 1926), ss. 24, 25 (2)— 
Hindu occupancy tenant dying while Tenancy Act 
of 1901 in force ond widow succeeding—Death of 
widow after 1926 Act coming in force—Succession, 
if governed by s.25 (2) of new Act—Nearest col- 
lateral male relative in male line of descent sharing 
in cultivation, whether would succeed-—~Applicability 
of cl. (1) of s. 25--Order succession in ss. 24 and 
95—U. P. General Clauses Act (I of 1904), s. 6~ 
Whether applies to s. 25 (1) of Agra Tenancy Act, 
19296—Interpretation of statutes-—-Language—Proper 
course—Natural meaning uninfluenced by any consi- 
deration derived from previous state of law— 
Words of statute explicit—They must rule. 

Per Sulaiman, C.J. and Bajpai, J.. (Bennet, J., dis- 
senting.) —Where a Hindu occupancy tenant died while 
the Tenancy Act of 1901 was in force and was succeed- 
ed by his widow and the widow died after the 
coming into force of the Tenancy Act of 1926, the 
succession would be governed by sub-s, 2 of s. 25 
of the new Tenancy Act, and the nearest collateral 
male relative in the male line of the descent who 
shared in the cultivation of the last male occupancy 
tenant at his death would not be entitled to succeed 
under s. 24 of Act JIT of 1926 or otherwise. 

Per Bajpai, J.—Clause (1), s. 25 of Agra Tenancy 
Act of 1926 can apply only in a case when the 
death has occurred of a female tenant who has got 
the holding by inheritance under s. 24. “Under 
s. 24° is an adverbial phrase and modifies the verb 
“inherited.” | | 

The order of succession mentioned in s. 22 of the 
former Agra Tenancy Act or ss. 24 and 25 of the 
present Agra Tenancy Act is purely arbitrary. 

Section 6, U. P. General Clauses Act, does not 
apply to s. 25 (1) Agra Tenancy’ Act, 1926, s. 6, 
United Provinces General Clauses Act, provides that 
where any United Provinces Act repeals any pre- 
vious enactment, the repeal shall not affect any 
right, privilege, obligation or liability aequired, 
accrued or incurred under any enactment so repeal- 
ed. Reversioners and landlords have only inchoate 
or contingent rights until the succession opens cut 
and such rights are not rights accrued but rather 
rights which may accrue. It is only vested rights 
which are protected bys, 6. Jaswant Singh y. Ganga 
Sahai (1), not followed. 

“In interpreting a statute the proper course is in 
the first instance to examine the language of the 
statute and to ask what is its natural meaning 
uninfluenced’ by any considerations derived from, the 
previous state of the law and not to start with 
enquiring how the law perviously stood, and then 
assuming that it was provably intended to leave 
it unaltered, to see if the words of the enactment 
will bear on interpretation in conformity with this 
view. If a statute intended to embody in a 
Code a particular branch of the law, is to be 
treated in this fashion, then its utility will 
be almost entirely dd kee and the very object 
with which it was enacted will he frustrated. The 
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purpose of such a statute surely. wes that on any 
point specifically dealt with by it, the law should 
be ascertained by interpreting the language used, 
instead of, as before, roaming over a vast number 
of authorities in order to discover what the law 
was, extracting it by a minute, critical examina- 
tion of the prior decisions. Bank of England v. Vag- 
liano (13) and Norendra Nath Sircar v. Kamal Basini 
Dasi (14), followed. 

Where the words in a statute are explicit, they 
must rule whatever may be the general considera- 
tions as to what the Legislature was minded or was 
likely to do. Commissioner of Incom: Tax, Bombay 
Presidency v. Bombay Trust Corporation, Ltd. (15), 
relied on. 4 


S.C. A. from the decision of the Sub- 
Judge, Mainpuri, dated August 25, 1931. 


Bennet, J.—This iss second appeal by 
the plaintiffs whose suit for possession h2s 
been dismissed by the twa lower Courts. 
The plaint set out that the plaintiffs are 
co-sharers of one-half zamindari share and 
defandant No. 3 is the co-sharer of the other 
halfshare and also the lambardar in a 
Mahal. That Debi Prasad was an occupancy 
tenant who died “about two years” before 
the plaint (dated November 8, 1927), leav- 
ing no issue, and his widow Musammat 
Champa Kunwar became occupancy tenant 
for her life. That she diedin July 1927, 
and as the holding was unclaimed, plaintiffs 
and defendant No. 3 became entitled to 
get possession as zamindars. That Soné 
Lal, defendant No. 1, end Ganga Sahai, de- 
fendant No. 2, were collaterals of Debi 
Prasad who did not share in his cultivation 
end that they entered into possession of his 
holding with the connivance of the lambar-: 
dar defendant No. 8, who secretly received 
Rs. 200 as nazrana. That defendant No. 3 
dishonestly instituted suit No. 156-56 of 
1927 against Sone Lal, etc., in the revenue 
Court for possession and did not produce 
evidence and gotthe suit dismissed with 
a decree that defendants Nos. 1 and 2 had 
been joint in cultivation with Debi Prasad 
and were his collaterals and therefore suc- 
ceeded his widow as occupancy tenants. 

The plaint therefore asked. for a declara- 
tion that this decree ofthe revenue Court 
dated ‘October 7, 1927, was without effect 
against the plaintiffs and that they should 
be put info possession and receive mesné 
profits, Ganga Sahai, defendant No. 2 
died during the suit and his brother Sone 
Lal, defendant No. 1 pleaded ihat the 
civil Court had no jurisdiction, that the 
plaintiffs hed full knowledge of the sui 
for ejectment in which there was no fraud 
or collusion and that the decree acted as 
res judicata, The rights of defendant No } 


4 


1938: - 


n the two plots were set out ina single 
paragraph of the additional pleas, as follows: 

4mudali majid Ganga Sahai numberan 
nizet men jo ki maurusi unki hain, ba 
maujudagi Debi Prasad, uske (sath), aur 
bad wafat Debi Prasad ke uski bewa Mu- 
sammat Jumna Kuer (ke) shariq kasht rahe, 
aur numberan nizei ko unke shargqat men 
chain taraddud karte rahe. Bayan mudat- 
yan khilaf uski mehz ghalat hai. 

One of the questions for decision in this 
case is whether this pleading must be limit- 
ed to a claim that defendants Nos. 1 and 
2 were persons who had no rights in the 
holding during the lifetime of Debi Prasad 
but who were merely permitted by him to 
share in his cultivation and that Debi Pra- 
sad was the sole occupancy tenant but 
that after the death of Debi Prasad 
and of his widow these” defendants 
have a right to succeed to the occupancy 
holding under s. 22, Act IZ of 1901 or s. 24, 
Act IN of 1926, as the nearest collateral made 
relatives inthe male line of descent” who 
shared in the cultivation of Debi Prasad. 
Against this narrow. interpretation there 
are two objections: (1) There is no mention 
in this para or any other part of the written 
statement that those defendants were the 
nearest collateral male relatives in the male 
line of descent” or that they were any re- 
latives of Debi Prasad at all. The reply 
is made that the plaint para. 4 admitted the 
pedigree and this wes admitted in the 
written statement and that it was therefore 
not necessary to claim by succession. [think 
this reply is very weak. If the pleading is to 
be limited to succession, it should be shown 
that the pleading does plead succession, 
hut it does not. (2) There is no mention 
that Debi Prasad was the sole oscupancy 
tenant. On the contrary the paragraph 
begins by stating that the numbers are the 
occupancy tenancy of these defendants be- 
fore there is any mention at all of Deb 
Prasad. 

' ' For’ these reasons I consider that it is in- 
correct to limit para 4 of the written state- 
ment to a mere plea of succession. I consider 
that this paragraph can be fairly taken to 
include a plea that Sonelal and Ganga 
Sahai were co-tenants with Debi Prasad, 
all three of them being occupancy tenants 
of the holding. This view explains why 
the paragraph begins by stating that the 
plots are the occupancy tenancy of defen- 
danis Nos. 1 and 2, and then goes on to say 
that they cultivated the numbers jointly 
with Debi Prasad and his widow, It is of 
course obvious that asthe gre -e jacludes 
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the less,so a plea that these defendants 
were co-tenants of Debi Prasad will include 
the plea that they cultivated jointly with 
him during his lifetime. But L consider 
that it is the greater which is stated in this 
paragraph and not theless. The suit was 
brovght in ths Court of a Munsif and on 
appeal the Munsif was directed to refer 
the issue to the revenue Court under s. 273, 
Act IO of.1926. 

‘Whether the relation of landlord and ten- 
ant exists between the parties?” It has 
been stated that on this issue the revenue 
Court was not entitled to come to the find- 
ing at which it arrived, which was that 

“Debi Prasad, deceased., and Sone Lal, defendant, 
a withfothers, had ten joint occupancy holdings ;" 
an 
“co-sharing in ten holdings of deceasad is sufficient 
to prove co-snaring in the deceased's holding in 
question and corroborates the oral evidence: of co- 
sharing proluced by Sone Lal defendant ;" 
and 
“there is nə reliable evidence on the record to prove 
that Debi Prasad, decsased, and Sone Lal, defendant 
had partitioned their joint holdings privately,” 

The conclusion is: 

“For the reasons mentioned above I hold that 


relation of landlord and tenant does exist between 
the plaintiffs and Sone Lal, defendant ” 

Section 273, Act UTI of 1926 provides: 

ss ber KEN defendant pleads that he holds such 
land as the tenant of the plaintiff, the civil 
Court shall frame en issue on the plee of ten- 
ancy and submit the record to the appropriate 
revenue Court for the decision of that issue 
only." 

The issue is always in the form ‘Whe- 
ther the relationship of landlord and ten- 
ant exists between the parties,” because 
s. 273 prescribes that form of issue. But 
the form of issue does not, in my opinion, 
limit the revenue Court in any way from 
finding how the relationship comes to 
exist. The Court is not prevented from 
a finding on the origin; on the contrary 
an omission to find the origin of the 
relationship would be a defect in the 
finding, as the reasons for the finding must 
be given. The claim of the defendants 
was not apparently put before the revenue 
Court on the ground of succession to Debi 
Prasad, but on the ground of co-tenancy 
with Debi Prasad and survivorship after 
the death of the widow (s.26, Act LIT of 
1926). One fact found by the lower Appel- 
late Court may be mentioned : 

“Debi Prasad was a school master employed in 
different villages, sometimes near and sometimes 
far away from his village, where the fields lay. 
His elder brother had died. Soney Lal his collate- 


ral, lived in a separate room of the house which 
was shared by Debi Prasad.” 


I may note that the pedigree shows no 
brother of Debi Prasati but an uncle whe 
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died without issue. It may also be pointed 
out. that ‘this suit is only’ for two field 
numbers, area 14 acres, a small holding; 
“and the revenue. Court, found that ten 
other holdings. were joint holdings. I do 
not think that the finding of the revenue 
Court. can- be set aside or disregarded by 
this Court in second appeal on the ground 
that'-the revenue Court was not entitled 
to come to that finding on,the pleadings 
in the case or the issue referred to ‘it. 
The finding of the revenue Court was not 
a mere finding that Debi 
been the occupancy tenant of the numbers 
in suit and that at the time of his death 
„defendants Nos. 1 and 2 were sharing in: 
his cultivation: What the revenue Court 


found was that defendants Nos. 1 and 2 


and Debi Prasad were the holders of the 
occupancy tenancy, es joint occupancy 
tenants, or co-tenants. On this -tinding 
the Munsif dismissed the suit. The plain- 
tiffs appealed and the first ground of 
appeal was: 

“I. Yeh ki sabiq; aur “musallima hai ki khata 
nizet tanha kasht dakhilkari Debi Prasad mut- 


“wafa tha, aur usmen respondent number atk 
men koi hagg ‘ o hissa nahin tha.” ` 

This ground is clearly directed against 
the finding of the revenue Court thai 
defendants Nos. land 2 were joint occupancy 
tenants along with Debi Prasad. The 
same point has been raised in ground 
No. 4 which has been translated: . 

“It is fully proved .from all the facts on the 
record that respondent No. 1 is by no means 
the tenant of the plots in ‘dispute either by right 
of inheritance or in any other way. He is simply 
a trespasser.” f 

This ground No. 4 raises the questions 
both of right and-of inheritance. The 
lower Appellate Court has decided the 
question: of inheritance ‘only which wes 
also raised in ground No. 2: 

“It is by no means provéd that respoudent No. 1, 
and’ Ganga Sahai deceased were joint with Debi 
Prasad ` in the cultivation of ‘the plots in dis- 

ute,” 

The lower Appellate: Court did not ap- 
preciate the distinction between the ‘pleas 
in regard to right and the pleas in regard 
to inheritance, and it set out two points 
one about profits- and the other “Did 
defendants Nos. 1 and 2 share with Debi 
Prasad in cultivating the plots?” IJt-begins 
under this point No. 1 by misquoting “the 
revenue Court as finding that, 

“defendants had shared in Debi Prasai's cùl- 
tivating the plots in dispute and were entitled 
to succeed Debi Prasad as their collaterals,” 


The judgment then sets out the evidence 
about sharing in cultivation and finds for 
defendants and assumes that succcession 
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of defendants followed as a matter of course: 
The lower Couri therefore disposed of the 
appeal of the plaintifs on a preliminary 
point, namely that as defendants Nos. 1 
end 2 shared in tha cultivation of Debi 
Prasad and were admitiedly his nearest 
male collaterals in the male line of des- 
cent, therefore, they were entitled to suc- 
ceed to the occupancy holding on the 
death of his widow. 

On second appeal .the _plaintifis have 
taken the ground that Debi Prasad died 
while Act TL of 1991 was in force and 
therefore his widow does not come ander 
s. 25 (1), Act IH. of 1926 but under s. 25, (2), 
and on ‘her death her heirs were‘entitled - 
to succeéd and not the heirs of Debi ” 
Prasad. I shall consider this argument 
later, but. I would observe firstly: (L) - 
There is no finding that Debi “Prasad 
died while Act IIL of 1901 was in force. 
Plaint para. 2 said he deid ‘about two, 
years ago’ and the date of thè plaint is. 
November 8, 1927, admitted on November 
29,1927. Act III of 1926. came” “into fores 
on September 7, 1926. If the appeal is’ to 
be decided on „this sole point «s_ to 
whether Debi Prasad died before or.after 
September 7,1926, a definite finding’ on 
the point seems. ts me to..be necessary, 
as no one in the two lower Courts ever sug- 
gested that the date of death was. of the . 
slightest importance and no attention was 
directed to the date. Nodoubt the written 
statement para. 2 did admit pare. 2 of 
the plaint, but the pleading ‘ ‘about two 
years ago’ is vague. Debi Prasad wasa . 
schoolmaster and it should be quite easy 
to ascertain the date of-his death. The 
Court below mentions Shiam Lal, -brother 
of the widow. as cultivating-in, Fasli“ 1334, 
after the death of Dehi Prasad. “Fasli 1334 
began on July 1, 1926, and ended on June 
30, 1927. If it was the rabi crop -which 
Shiam Lal cultivated, that would be sown 
after Act IIL of 1926 came into force on 
This finding does not 
ee that Debi Prasad died before Act HI of 
192 

(2) Ifthe decree of the lower Appellate 
Court is to be set aside in second appeal on- 
the ground that the facts found by it do 
not “entitle defendant No.1 to succeed 
because s. 25 (2), Act IU applies, I consi-. 
der that the case should then be remand- 
ed to “the lower Appellate Court for 
disposal under O. XLI, r. 23, Civil Precedure 
Code, of the questions ~of fact raised by. 
plaintiffs in ground Nos. 1 and 4 of plaintiff's 
memorandum ‘of appeal to the lower Appel” 
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late Court. As already shown, the revenue 
Court found that defendants Nos. 1 and 2, 
were joint tenants. with Devi Prasad in this 
holding. The lower Appellate Court has not 
considered this finding at all, although it is 
raised in grounds Nos. 1 and 4:of the appeal 
to it; but the Court has disposed of the 
plaintiff's appeal on the preliminary ground 
raised in ground No, 2 and in part on ground 
No. 4, that defendants Nos. 1 end 2 did 
share in the cultivation, and being colla- 
terals were entitled to inherit. Under 
O. XLI, r. 23, it appears to me thet as tke 
lower Court dismissed the appealon one 
‘ground only, if this Court in second appeal 
finds that ground is‘bad in law, then ihe 
case must go beck tothe lower Court 
. for disposal of the other . pleas raised by 
‘the plaintifis against the findings of fact 
by the revenue Court against the plaintiffs. 
, The lower Court never purported to deal 
"with the ‘plea of costenancy at all and I 
do not see how this Court can assume 
‘that if it had dealt with the. finding of 
_co-tenancy, it would have set the finding 

aside. 
~ 3.. The plaintiffs in my opinion cannot 
succeed as long as finding of the revenue 
‘Court that-defendants Nos. 1 and 2 were 
co-tenants of Debi Prasad still stands. 
Even if all the grounds of second appeal on 
the subject. of succession were conceded, 
the case for ‘the plaintiff could not succeed 
till this finding is set aside. The `ex- 
‘tinction of tenancies, which the plaintifis 
claim, is provided for ins. 35, Act IM ot 

- 1926, which states: 
“35 (1) The interest of a tenant shall be extinguish- 
ed (a) when he dies leaving no heir entitled toin- 
` herit it.” | 28 
= In the. present case the tenants were 
Debi Prasad, Sonelal: and Ganga Sahai. 
‘Sonelal’is still “alive and it cannot be 
said that the tenant is dead. Lt is, therefore; 
not enough for thé plaintiffs to show by 
| legal argument that Sonelal cannot succeed 
by the table of -successionin s. 29 (2); 
on the death of ‘the widow; the plaintifs 
must also show thet the sinding of fact 
‘of the revenue Court is wrong; that Sone- 
lal was a co-tenant, because as & co- 
tenant he would take ‘by survivorship on 
the death of the widow without heirs under 
s. 26. It shouldalso be noted that there 
‘ate two alternatives : (1). That defendant 
Na. 1 is the heir entitled to succeed under 
e. 24; (2) that ‘defendant No.` 1 is not ths 
* heir entitled to succeed under s. 24. If 
we: take (4). then defendant No. 1 succeed3 
+o the interest of’ Debi Prasad in the joitt 
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tenancy. If we take (2) as Counsel argues, 
-and hold: that there is no heir entitled to 
‘succeed under s. 24, thën defendant No. 1 
takes by survivorship. This is provided for in 
s. 26, Act IM of 1926, and except in the case 
_of widows or of a co-tenant who dies leaving 
no heir entitled to succeed under s. 24, no 
interest in any exproprietary occupancy, 
statutory or nonsoccupancy tenancy shall pass 
by survivorship. Debi Prasad and defendant 
No. 1 were joint occupancy tenents; if 
-we hold that Devi Prasad died leaving 
mo heir (after his widow) entitled to 
sudteed under s. 24, then defendant No. 1, 
‘ag the co-tenant takes the interest of Devi 
Prasad or of his widow by survivorship 
and thus defendant No. 1 has on the 
death of the widow’ the whole occupancy 


tenancy. 


It may be desirable tomake this matter 


of joint tenants and sharing in the culti- 
vation clear by an example. (a) A and B 
‘begin to cultivate a holding and cultivate 
it for twelve years and obtain occupancy 
rights. A and B are” joint occupancy 
tenants or co-tenénts, (b) A begins to 
cultivate a holding and by twelve years: 
‘culiivation A acquires occupancy rights. 
A is-the sole occupancy tenant. After A 
has become an occupancy tenant B shares 
in his cultivation, 8 has not got any cc- 
cupanéy rights in the holding and A re- 
mained ‘he sole occupancy tenant. Ii, 
however, B is a collateral of A and be- 
‘comes entitled to succeed under the order 
of succession, his sharing in the cultivation 
enables him to succeed and to thus acquire 
oscupancy rights. Learned Counsel has 
argued this appeal under the impression 
that the present case is one of (b). This is 
an error, the finding of the Revenue Court 
is that this isa caseof (a) and this find- 
ing was not set aside in appeal. 

The present.suit of the landholder for 
possession would fail (1) because defendant 
No. 1 isin possession and has all along been 
in possession as an occupancy tenant and 
s. 35 (1) (a) has not been satisied as it, 
is not .a cse where the tenant has died 
leaving no heir: (2) because dafendant 
No. | takes by survivorship, s. 23. The 
present suit is for possession of the hold- 
ing aud the dispossession of defendant 
No. 1. .The suit therefore would fail. As 
learned Counsel devoted much argument 
to the. question of succession I may also. 
deal. with the. matter. The first ground of 
second appeal sets out: 
“Because upon the facts found or admitted 
Musammat Onampe Kunwar not having inhorited 
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the holdings (sic) in dispute under s. 24, Agra 
Tenancy Act of 1926, Devi Prasad having 
died while -Act II of 1901 was in force, el. 2, 
s. 25, Agra Tenancy Act, 1926, governs the present 
case and’ the defendants could not succeed as 
ig of the deceased tenant and are trespassers 
in law. 


The argument is that Debi Prasad died 
while Act Il of 1901 was in force and was 
succeeded by his widow who died when 
that Act had been repealed by s. 2 (1) of 
Act UI, of 1926, and therefore Act JE of 
1901 cannot apply because the succession 
opens on the death of the widow and must 
be governed by the law in force at her 
‘death. That all female occupancy tenants 
must he taken to be dealt with by 
s. 25, Act JIL of 1926 and Musammat 
Champa Kunwar does notcome under sub- 
5. (1) therefore she must come under 
sub-s. (2) and under subs. (2) collaterals 
who shared in her husband's cultivation 
“could not succeed her. This argument was 
considered by a learned single Judge of 
this Court in Jaswant Singh v. Ganga Sahai 
(1), andhe held that s. 25 (1) applies 
to all female proprietary tenants inheriting 
whether they take under s. 24 Act UI 
of 1926, or under s. 22, Act I of 1901. 

- “Perhaps s. 25 (Ll) of the Act is not very hap- 
pily expressed, but I have no doubt at all that 
it was the intention of the legislature to divide 
female tenants into two classes, namely tne 
class which inherited from male tenants, and the 
class which were tenants in their ‘own right. 
I cannot believe that it was the intent of 
the legislature, without a very clear statement 
to that effect, to chenge the whole. status of 
every woman who was holding at the dats when 
the Act was passed as an heirto a maleten- 
ant and to destory the rignts or interests exist- 


ing at that time in the reversioners of those male 
tenants.” 


It is further to be noted that as regards 
the rights of the widow and the rignts of 
the collaterals Act JIL of 1926 repro- 
duces the provisions of Act IE of 1901 
for succession to en oceupancy tenant. In 
each Act the widow may hold “till her 
death or remarriage” and ihe nearest col- 
lateral male relative in the male line of 
descent may succeed if he shared in the 
cultivation of the holding at the time of 
the tenant's death. In Act ILL of 1926, 
s. 24 has intrcduced two other heirs, the 
father andthe ‘mother’ being a widow' 
between the widow ofthe tenant and the 
collaterals. This merely in scme cases 
postpones the succession of the collater- 
als if these heirs exist end the collaterals 
outlive them. But the scheme cf the suc- 
cession ès regards the widow gnd the col- 
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laterals is not altered. -It would therefore 
be doing great violence to the language 


of s. 24, Act III’ of 1926 to hold thet a 


collateral who complied with its 
requirements could not succeed. Pre- 
sumably Counsel would argue that 
the word ‘dies’ must mean ‘dies after 


Act II of 1926 comes into force’. But 
the: section does not say so, and thereis 
no reason to suppose that s. 24 is not 
intended to apply to a succession which 
opens out with the death of a widow 
while Act IT of 1926, is in force, even 
though her husband died before the 
Act II of 1926, came into force. I consider 
that the word ‘dies’ in s. 24 is used Ina 
perfectly general sense aud not limited to 
death occurring after Act II of 1926 came 
into force. Section 24 lays down an “Order 
of Succession’ for male tenants. 

I consider that the section means that 
that order of succession is to apply whenever 
the question arises during the time that the 
Act isin force independently of the time 
of death. This s. 24 alone is sufficient to 
govern the succession, and the correspond- 
ing s. 22, Act IL of 1901, was sufficient dur- 
ing the period that Act was in force. The 
legislature, however, desired to deal with the 
case of female tenants who had themselves 
acquired the rights of occupancy tenants, 
etc, by twelve years’ cultivation, and -it 
provided for the succession to them in s. 25 
(2). To distinguish their case provision 
was made in s. 25 (1) for female tenants 
‘who inherited an interest in a holding’ 
from male tenants, and reference was made 
to s.24. No doubt, to be complete, reference 
should have also been made tos. 22, Act II 
of 1901. There are some pdints of distinc- 
tion to be noted . between a widow on whom 
the interest of an occupancy tenant has 
devolved. who may be called A, and a 
woman who has ccquired occupancy rights 
in a holding under s. 11, Act II of 1901, by 
twelve years’ continuous cultivation, or on 
whom a right of occupancy has been 
conferred under s.17, Act II of 1926, or 
who has otherwise acquired the right under 
s, 16, Act UI cf 1926, who may be called B. 
(1) If A abandons or surrenders her interest 
tothe zamindar, s. 25 (1), Act II of 1926 
provides that the interest devolves upon the 
nearest surviving heir of thelast male tenant 
in accordance with the successicn iù s. 24: 
eee also s.108 But if B abandons or 
surrenders her interest in the holding, 
the occupancy tenancy will be extinguished 
under s,35(1) (c) 2. Ji A and another 
widow of an occupancy tenant succeed him 
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under-s, 24, on. the death of. one widow the 
other widow takes the - whole holding by 
survivorship under s. 26. ButifB and her 
co-widow acquire oceupanvy rights for 
themselves, on the death of one widow, her 
interest would devolve as provided in s. 25 
(2). 3. The interest of one occupancy 
tenant may be transferred toa person who 
was a co-tenant from the commencement of 
the tenancy, or who has become such by 
succession, or who has been recognised as 
such in writing by the landholder: 
s. 23 (2) (b). If B made such a release or 
transfer it would be valid for the benefit of 
the co-tenant. It is not provided that such a 
release or transfer by A would be different, 
but it appears that the principle of an 
abandonment or surrender by A should 
apply and the result should be that the 
interest would devolve on the nearest 
surviving heir of the last male tenant. 
4. A loses her rights on re-marriage, B 
does not. 5. On the death of A, orre- 
marriage, the descent is different in séveral 
points. The father of her deceased husband 
takes next. But he does. not become the 
stock of descent, otherwise on his death his 
other sons would take as his male lineal 
descendants. Section 24 provides that the 
mother being a widow takes next, and then 
the brother, being a son of the same ‘father, 
instead of this son taking immediately after 
his father. Then comes the daughter's son, 
who is succeeded by the nearest collateral 
male relative in the male Line of descent, 
both of whom must have ‘shared in the 
cultivation at the time of the original 
tenant's death. But on the death of B she 
is the stosk of descent. Her male lineal 
descendants in the male line take first. If 
A had been widow with a family when she 
married the original tenant, her male lineal 
‘descendants by her former hushand would 
not take at all. The next person who takes 
the interest of B is her husband, as in s. 24 
he doesnot become a stock of descent. 
After him comes the daughter's son, 
provided that he shared inthe cultivation 
‘at B's death. The father, the mother, the 
brother and the nearest collaterals are 
omitted, doubtless because they belong to 
‘the family of B and would normally live in 
another village. 6.° A belongs to a class 
“which will continue to arise fairly fre- 
quently. But B belongs to a class which 
will die out; as there is no provision in 
‘Act Ul of 1923 corresponding to s. 14, 
Act IL of 1901 by which a woman holding 
‘and cultivating for12 years could acquire 
‘gccupancy rights. ‘The cases where a right 
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of.occupancy will be. conferred ona woman 
under s. 17 will doubtless be extremely rare. 
When the existing female occupancy ten- 
ants under s. 25 (2) have died out, this 
class will practically become extinct. Female 
statutory tenants come in (3). Non-occu- 
pancy tenants are now a small class, as 
the great majority have become statutory 
tenants under s. 19. Ex-proprietary ten- 
ants, females, will no doubt occasionally 
arise, and they will be the sole survivors: 
in s. 25 (2). Many of the distinctions 
between A and B had been made by 
judicial decisions under Act IL of 1901. 
A point to be noted is the language of 
s. 25 (1), Act III of 1926. Does it only 
apply to a female who has inherited since 
that Act came into force? If this were 
‘intended then it would begin: (1) When 
a female ex-proprietary occupancy or non- 
occupancy tenant cn whom an interest in 
a holding has devolved under s. 24. This 
would be the correct construction in 
English to show that-the words “under 
s. 24° “are to be taken with the verb, and 
that the female is to succeed or.inherit 
under s. 24. The word “devolve” is ths 
word used in s. 2£ and also in s. 25 
(2). Bat the word “devolve” has been 
changed to the transitive verb “inherit.” 
‘The object of the change appzars to be 
‘to separate the verb from the words “under 
-s. 24” and the sub-section runs: 

(1) When a female ex-proprietary occupancy or 
non-occupancy tenant who has inherited an 
interest in a holding under 8. 24... .......... sanan aka 

In English, words modify the word with 
which they are in proximity and do not 
modify the more remote word. Gram- 
matically therefore the words “under s. 24” 
modify the expression “an interest in a 
holding,” and the clause cannot be taken 
-to mean “who has inherited under s. 24 
-an interest in a holding.” What is the 
-meaning of the expression “an interest 
in a holding under s. 24?” It means an 
interest which can be held under s. 24, 
One of those interests is “widow till her 
death or remarriage.” That is an interest 
which could also be held under s. 22, 
Act Hof 1901. A widow who held such 
en interest under Act IL of 1901, s. 22, 
continued io hold it under s. 24, Act. IIL 
of 1925, as that. section continued to 
recognise that interest as legal. She is 
therefore correctly described by s. 25 (1), 

“a female occupancy tenant who has inherited an 
interest in a holding under s. 24, ` 
‘because she hes inherited an interest 
which is now recognized by s. 24. ‘It 
was not. the purpose of the Act to draw 
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“tenant under s. 
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any distinction asto what was the section 
‘in force when she inherited;. the purpose 
“was to show what kind of en interest 
she must have inherited to come within 
s. 20 (l), and ‘that purpose is shown by 
stating that it is “an interest in a 
holding under s. 24.” Some light is thrown 
on s. 25(1) if we consider how Act JIT of 


£926 deals with the rights of widows 


and ‘others who had succeeded en occu- 


' pancy tenant under s. 22, Act If of 1901. 


For persons “who acquired occupancy 
rights’ under Act Jf of. 1901 there is 
‘provision in s. 16, Act XX XIX of 1926: 
Every :tenent, who at the commencement of 
‘this Act has -acquired a right of occupancy 
under the Agra Tenancy Act, 1901 or under any 
previous -Act shall be called an occupancy tenant, 
The section does not say “or his succes- 
sors.’ The reason is that the successors 
take the occupancy interest in some cases 
with certain limitations. (Re-marriage, 
stock of descent, etc.). The word “acquire” 
clearly refers to s. 11, Act II of 1901, 
and covers only those tenants who ac- 
quired occupancy rights by 12 years’ con- 
tinuous holding. That section is noted 
in the margin with the title “Acquisition 
of occupancy rights” and the section 
states: l 
Provided that no tenant shall acquire under 


this section a right of occupancy in any land, 
ete. 


Now under both Acts the successors 
came in under s. 4 (1) in Act If of 1901 


‘and s.3 (I) of Act III of 1926 which state 


in identical language: 

All words and expressions used to denote the 
‘possessor of any right, title, or interest in land, 
“whether the same be proprietary or otherwise, 
‘shall be deemed to include the predecessors and 


successors in right, title or interest of such 
person. 


The language used hereis quite indef- 
nile ‘in point of time and applies equally 
to:a widow who succeeded to an occupancy 
22, Act IL of 1901 or 
-under s. 24, Act Ill-of 1926. Under either 
of those sections a widow succeeds “till 
‘her death or remarriage.” A widow who 
-succeeded “till her death -or remarriage” 
‘under Act II of 1901, continues with such 
interest so limited, under Act II of 1926, 
‘because under s.-3 (1) of that Act she 
is the successor of an occupancy tenant. 
Her right was and continues to be a 
limited one, and as that right is to hold 
“till her death or remarriage” it may be ex- 


pressed as. “an interest in a holding under 


s. 24° because s. 
interest. — č -> , l 
‘ Tt is also quite clear that sub-ss, (1) 


24 deals with such an 


piken Lab v. soxty nab (ALL. 


order of succession of s. 


| Fd 

and (2), s. 25 mean to distinguish two 
classes offemale tenants: those who have 
taken by succession to males who have 


only a limited interest and from whom 
the holding does not devolve, and tnose 
who themselves acquired -occupancy 


rights frem whom the holding does devolve. 
To place a woman who belongs to one 
class into the other class because of mere 
verbal construction would violate the in- 
tention of the section. Further, such a 
method of construction ignores the pro- 
vision of s. 24 which lays down an “order 
of succession “and does not limit it to the 
case of a male occupancy tenant who dies 
after Act IIL of 1926 comes into force. 
The order of succession in s. 24 applies 
when any pezstn holding in succession to 
a mele ocsup:rey tenant dies during the 
time Act IT <f 1926 is in force. This 
must be intended because the previous 
22, Act Il of 
1901, has been repealed, and the presenti 
s. 24 uses the’ indefinite tense for the 
verb “dies,” covering the case of a male 
occupancy tenant who has died before the 
Act. A widow who succeeded a male 
occupancy tenant under s. 22, Act II of 
1901 and who dies while Act TI of 1926 
is in force will, therefore, be succeeded 
by the classes ins. 24 below‘her. If the 
present case were one of collaterals shar- 
ing in the cultivation of the deceased male 
occupancy tenant, they would succeed the 
widow. As has “been shown, the finding 
of fact is not merely that they shared in 
the cultivation, but. that they “were cc- 
tenants from the commencement of the 
tenancy who acquired occupancy righis 
jointly with the husband of the widow. I 
may note that even if the view of s. 25 
(1) put forward by learned Counsel for 
appellant, were adopted, and the widow 
were put into s. 25 (2), the appeal would 
still fail. For on this view the widow 
would have full occupancy rights and be 
a co-tenant with defendant No. 1, and 
on her- death without heirs-defendant No.1 
would take by survivorship from his co- 
tenant under s. 26, and defendant No. 8 
would become the sole occupancy tenant, 


‘and ‘plaintifis would have no right to eject 


him. I would accordingly dismiss this 
second appeal with costs. 

Sulaiman, ©. J.—I regret I have 
come to acontrary conclusion. The first 
question is whether collaterals are entitled 
‘to succeed to these tenancies on the death 
of the widow. Under.s. 6, Act X of 1859, 
gs. 8 Act AVIIL of 1873 ards. 9 
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Act XII of 1881, succession to cecupancy 
tenancies was governed by the personal 
Jaw of the tenant. Section 22, Act IL of 
1901 for the first time made a departure 
and laid down a new rule of succession. 
“The order of succession: laid down was 
purely arbitrary ; it was strictly speaking 
not even exactly according to the Hindu 
Law much less according to the Muhammadan 
Law. But as the majority of the tenants 
“arte Hindus, the rule of succession re- 
sembled the Hindu Law much more. But 
many persons, who would have been heirs 
under the Hindu Law or the Muhammadan 
Law, were knocked out. Not only many 
_of the heirs under the Muhammadan Law 
but even the husband and the 
chela of the guru who would be heirs 
‘under the Hindu law were not. in the list. 
‘Even the daughter's’ son and the nearest 
.male collateral could succeed only if they 
shared in the cultivation. For purposes 
of succession, a marked. distinction was 
drawn between proprietary interest and 
tenancy rights, the latter being regarded 
merely as a cultivatory or possessory right. 
One significant fact was that female ten- 
ants were not specifically mentioned; and 
the mention of the widow and the omission 
of the husband from the list made the 
section somewhat repugnant to the inter- 
pretation that s. 22 applied to female 
tenants also. There was accordingly a 
considerable conflict of opinion both in 
the High Court and in the Board of 
Revenue as to the order of succession to 
a widow whose husband had died before 
1902 and who herself died while the Act 
of that year was in force. On the one 
hand it was held thats. 22 applied : see the 
cases of Ayub Ali Khan v. Mashugq Ali (2), 
Dulare v. Mul Chand (3), Deoki 
Rai v. Parbati 23 Ind. Cas. 100: (43, Nathu 
v. Gokalia (5), Bisheshar Ahir v. Dukharan 
„Ahir (6) and Bechu Singh v. Baldeo 
Singh (7). On the other hand, a contrary 
view was expressed in Sumari v. Jugeshar, 
20 Ind. Cas. 7 (8) Bhup Singh v. Jai Ram 
(9) and Bhawani Bhiki v. Sidh Narain (10.) 
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.advantageous to tenants. 
have been conferred on tenants who were 
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A third view was expressed in perhaps only 


one case and that was that there wes an 
unintentional omission of a reference to 
This latter view could 
perhaps simplify matters more ihan any 


. other. 


In this state of affairs it is not at all 
surprising that Act III of 1926 also has made 
drastic changes. Some provisions of it are 
beneficial to landholders while others are 
Statutory rights 


In oecupation of lands at the time the Act 
came into force and their flimsy tenure has, 
by operation of law, been converted into at 
least a life- tenancy. In s. 24 a father has 
been added. as an heir and a new female 
heir, the mother, has also been added to the 
list. A new order of succession is. prescrib- 
ed to tenancies left by females. As the rule 
of succession is purely arbitrary, I can see 
no ground for starting with any necessary 
presumption that, howsoever much in other 
cases the rule of succession might nave been 
changed, there has been no change what- 
soever in the case of a widow. Nor there 
appears to be any valid ground for imagin- 
ing ‘that the intention of the legislature 
must necessarily have been that there should 
be no change 89 far as succession to a widow 
is concerned. As the line of succession is 
purely arbitrary, the question must, in my 
opinion, rest exclusively on an interpreta- 
tion of s. 25 which deals with female 
tenants. 

For the first time, ss. 24 and 25 make a 
clear distinction between male and female 
tenants. The legislature, perhaps realizing 
the previous omission, has now thoughtit 
necessary to make separate provisions for 
succession to male andfemale tenants. The 
presumption is that the orders of succession 
now laid down are intended to be exhaustive, 
Having provided in s. 24 for the succession 
of the widow and the mother when a male 
tenant dies,s. 25 lays down what is to hap- 
pen when a female ex-proprietary, occupancy 
or non-occupancy or statufory tenant dies. 
As I read s. 25, it consists of two main sub- 
sections, the first dealing with certain 
specific female tenants and the second with 
all the rest. Sub-s. (2) applies to all tenants 
“other than one subject to the provisions of 
sub-s. (1)." It is obviously the residuary 
section that must apply to every female 
tenant who does not come within the scope 
of sub-s. (1). TI cannot see any ground for 
thinking that the legislature has classified 
female tenants into two groups; (a) those. 
who have limited interest and (b) those who- 
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have fullinterests. Such a classification 
is not to be found in the section. As the 
words stand, I am bound to hold that the 
‘first sub-section contains a group of specified 
classes of female tenants, and the second 
sub-section is the omnibus sub-section in- 
cluding all the rest. Sub-s. (2) must apply 
.to a female tenant unless she can be brought 
within the purview of sub-s. (1). 

It is a well established rule of inter- 
pretation that new words, which the legisla- 
ture hss not used, should not be imported 
into a section in order to interpret it, when 
the section ss worded can have a rational 
meaning. Now the language employed in 
sub-s. (1) applies to a female ex-proprietory 
occupancy or non-occupancy tenant (a) who 


“has inherited an interest in a holding’ 


-under s.. 24” or (b) the female heir of a 
statutory tenant, or (c) a widow “ of Class 2 
ins. 24.” It seems to me that all these 
“three classes refer to widows who inherit a 
tenancy after the coming into force of the 
new Act. 

“ The expression “under s. 24" would ordi- 
narily be taken to be an adverbial preposi- 
tional clause modifying the verb “has 
inherited.” There is no inflexible rulé that 
an adverb must not be separated from the 
verb and must join it. Indeed, more often 
than not an adverb is put after the object 
governed by a transitive verb. If therefore 
the expression “under s. 24" modifies the 
verb “has inherited;” there.can be no doubt 
whatsoever that it refers to a female tenant 
who inherits the estate under s. 24 of the new 
Act and therefore after the coming into 
force of that Act. On the other hand, an 
adjective is generally taken to qualify the 
noun nearest to it and not one more remote 
If therefore “under s. 24” be taken to be 


ano adjectival clause, it would ` ordi- 
nary qualify the noun “holding” 
which would make it meaningless, 


and not the more remote noun “interest.” 
Iam however prepared to assume that even 
es an adjectival clause it qualifies the uoun 
E interest.” In my opinion that does not 
Improve matters in any way, because we 
are still tied down to the interest acquired 


“under s. 24." There is no escape from. 


this inference unless we put new words 


into the section and make it read as if it: 
were “and interest in holding referred to: 


or recognized in s. 24." Thereis no justifi- 


cation for such an interpolation. To put. 


such an interpretation on this sub-section, we 
would be compelled to say that words like 
‘or under the corresponding s. 22 of. the 


previous Act” are understood, or we would: 
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have to say that an interest under s. 24 
means ‘a limited interest of the kind men- 
tioned in s. 24. I feel that I must interpret . 
the section as it stands without giving to it 
‘an unnecessarily consirained meaning and 
make it include inheritance under the pre- 
vious Tenancy Act, which it does not profess 
to do, simply because it might be thought 
‘that the inheritance to a female widow must 
have been left untouched by the legislature. 
- Nor do I think that the expression that 
“when a female tenant dies” which is 
in the present tense should be construed as 
meaning “wherea female tenant had died 
before the Act came into force.” I. must 
give to the words their natural meaning un- 
less there is something which compels me 
10 depart from such a course. The second 
-class of tenant namely, the female heir ofa 
statutory tenant must,.of necessity, die 
after the coming into force of the Act, for 
there were no statutory tenants earlier. It 
therefore seems to me that the same verb 
“dies” which applies to female heirs of 
statutory tenants also cannot mean “had died 
-before the Act came into force.” Similarly, 
the third class of tenant is a widow of Class 
2in s. 24. Here the section is far more 
specific. It refers in express terms to 
“Class 2 in s. 24.” Iam unable to change 
these words and read them es if they meant 
a widow who has a limited interest for life 
‘until re-marriage of the kind mentioned in 
Class 2 in s. 24. Had the legislature intend- 
ed that a widow who “had inherited under 
s. 22 (b) of the earlier Act should also be in- 
cluded, there is no reason why it should not 
have said so clearly. 
Again, the fact that under sub-s. (3), the 
heir toa female statutory tenant (who has 
not inherited an-interest under s. 24) is not 
governed by sub-s. (1) but is governed by 
sub-s. (2) shows that even female tenants 
have been given higher rights. It has been 
argued that under s. 24, it is cnly an inter- 
est in the holding and. not the holding it- 
self which devolves cn females. I see no 
force in this contention, because it is the in- 
terest in the holding alone which under s. 24 
devolves on the male linea] descendants, 
the father, the brother, ihe daughter’s son 
end the nearest collateral. The same ex- 
pression is again used ins. 25. Thus both 
female and male heirs ure spoken of as geit- 
ing ən interest in the holding. Tomy mind the 
use of the word ‘ inherited” in s. 25, as com- 
pared to the word “devolye’ is not of, any 
peculiar significance. I feel considerable 
difficulty in saying that a female heir is not, 
a tenant., She is expressly spoken of as an 
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ex-proprietary, occupancy or non-occupancy 
tenant in the first two sub-sections of s. 25. 
According to the definition of “tenant” in 
s. 3, sub-s. (6), a tenant is merely a person 
by whom rent is payable. There would be 
enormous difficulties in assuming that she 
is not an ex-proprietary, occupancy or non- 
occupancy tenant, but something else. In 
the first place s. 10 specifies only 7 classes 
of tenants for the purposes of this Act 
and the list is obviously exhaustive. No 
other category is, therefore, admissible. In 
the second place, most of the provisions of 
the Tenancy Act relating to recovery of ar- 
rears of rent, ejectment, enhancement of 
rent, etc., would bein terms inapplicable 
to female tenants, which could not possibly 
have been the intention of the legislature. 
1 am, therefore, constrained to hold that 
sub-s. (1) is confined to only three classes 
of females mentioned above and no more. 
Tt follows that sub-s. (2) applies to all other 
female ex-proprietary, occupancy or non- 
occupancy tenants. 

The words ‘no ........ tenant other than 
one subject to the provisions of sub-s. 
(1)" are obviously intended to be wide and 
general. I am unable to hold that in spite 
of the serious conflict of opinion arising 
in the High Court, and in the Board of 
Revenue under the previous Tenancy Act 
due to an omission to refer to widows who 
were already in possession of tenancies, 
the legislature has again failed to 
specifically refer to them. I am 
loath to contribute a further omission on 
the part of the legislature, and must con- 
clude that as widows who had inherited 
tenancies under the previous Act are not 
mentioned in sub-s. (1), they necessarily 
come in the residuary clause in sub-s. (2). 
I can see, no catastrophe resulting from 
such aninterpretation. As already pointed 
out, the personal law was radically chang- 
ed even by the previous Act. The law has 
undoubtedly been changed to some extent 
by the new Act, and there is nothing 
surprising if the law has been changed 
to some extent as regards female tenants. 
Certainly the mother has been added for 
the first time and separate . provisions for 
females have been made in s. 25. It 
must also not be forgotten that Muham- 
madan widows and mothers, who under 
their personal law, would inherit abso- 
lutely, have been deprived of such right. 
Again every tenant, who was in posses- 
sion even for a very short time has been 
given statutory rights. It is, therefore, 
nothing startling if widows have been 
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given some more righls under the new 
Act. 

But really J do not consider that any 
greater rights have been conferred on 
female tenanis. Apparently the legisla- 
change in 
the line of succession in any way dimin- 
ishes the interest of the tenant. If that 
were so, then it might well be argued that- 
the previous Act of 1901 took away some 
of the rights of the male tenant inasmuch 
as his heirsunder his personal law were 
excluded. And undoubtedly a serious 
change was made so far as Muslim females 
were concerned. The fact is that heirs 
have only contingent and not vested rights, 
and sothere is no ‘deprivation. Lastly, 
when we come to examine the practical 
difference in the categories given in ss. 24 
and 25, we findthat the main difference 
is that collaterals are altogether excluded 
under the last section even if they shared 
in the cultivation. This provision is for the 
benefit of the landholders, as there is a pos- 
sibility of the tenancy lapsing to them. It 
is no wonder if the landlords who were 
adequately represented in the legislature, 
gained this point in their favour. As re- 
gards the other possible difference, barring 
the rare case where a widow may re-marry 
and have children from her new husband, 
the line of heirs is identical. Her lineal 
descendants and her daughter’s son would 
be the same as those of her husband; 
and the husband in s. 25 corresponds to 
the widow in s. 24. I sse absolutely no 
reason why these slight differences could 
not have been intended by the legisla- 
ture. As already pointed out there were 
changes introduced by the previous Act 
and so changes have been made in the 
new Act as the law of successionis a 
purely arbitrary one. 

Another consideration which weighs with 
me is that tbis interpretation would now 
bring about a perfect uniformity, no mat- 
ter whether the female tenant isa Hindu, 
a Muhammadan or a Christian or belongs 
to any Other sect. A contrary interpreta- 
tion would make Hindu widows, who had 
limited interest, governed by the order of 
succession in s- 24, while Muhammadan 
widows, to whom s. 22 of the previous 


“Act might not apply, would not be so 


governed. Jam, therefore, of the opinion 


that onthe death of the widow, the suc- 


cession to the tenancy is governed by s. 25, 
sub-s. (2), and the collateral heirs of her 
deceased husband are altogether excluded. 
Tam also unable to agree that the suit 
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must fail in any case, because the defend- 
ants must be taken to have been joint 
tenants.: Now the only question which was 
teferred tothe revenue Court and whichi 
‘took up or consideration was whether the 
‘relation of landlord and tenant existed 
“between the parties and its finding was 
‘directed to that point. No doubt, in giving 
its reasonsit mentioned that the tenancies 
had been joint, but such a plea had’ not 
been taken in express terms in the written 
‘statement, in which para. 4 had merely al- 
leged that they “were joint in cultivation of 
‘the plots in dispute ‘which’ weré their oc- 
‘cupancy holdings.” 

In fact the allegation in para. 20f the 
‘plaint that Debi Prasad was the occupancy 
‘tenant of these plots and on his death his 
` widow became their occupancy tenant with 
‘life interest was admitted in para. 2 of 
the written statement without any reser- 
‘vation. In my Opinion it was not open to 
‘the revenué Court to consider such a case. 
The lower Appellate Court considered that 
there were only two points for determing- 
tion in the appeal, and besides the question 
of profits, directed its attention only to the 
‘question whether the defendants had shared 
, With the deceased tenant in cultivating the 
‘plois presumably because there was no plea 
that the lands were their joint holdings, 
‘and it had been merely said that “they 
cultivated the said plots jointly.” The find- 
‘Ing, that they so shared, is by implication 
‘contrary to the assumption that they did 
‘hot share in the cultivation, but were 
‘themselves joint tenants. There is cer- 
‘tainly no finding by the lower Appellate 
‘Court that they were joint tenants of the 
holding. In these circumstances if it were 
open to the defendants to take the plea 
‘that they dre not heirs of the deceased 
‘tenant, but were themselves joint tenants 
with him, then we would have to ask the 
‘lower Appellate Court for a slear finding 
‘on if, and es there was no specific issue 
“fremed on the point, the parties may have 
to be allowed to produce fresh evidence. 
But in my opinion on the pleadings in 
‘this case such a plea is not open to the 
defendants. I would, therefore, allow the 
epee and decree the plaintiffs’ suit with 
‘costs. ; i 

By the Court.—As we differ on the fol- 
lowing questicns of law, we direct that the 
-cese be laid before the Chief Justice for 
‘the questions being referred io one or 
more Judges of this Court under s. 98 
Civil Procedure Code, for an expression of 
‘opinion: 
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of 1926, the succession 


‘ents, 
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Whether where a Hindu occupancy 


(1) 


tenant died while the Tenancy Act (Act II 
‘of 1901) was in force and was succeeded 


by his widow, end the widow died after | 
the coming into force of the Tenancy Act 
is .governed by 


s. 25, sub-s. (1) or s. 25, sub-s. (2) of the 


new Tenancy Act ? 


(2) Under the circumstances of question 
No. 1, is defendant No. 1 entitled to suc- 
ceed under s. 24, Act IL of 1926 or other- 
wise to the occupancy holding on the finding 
that he is the nearest collateral male 
relative in the male line of descent and 


‘that he shared in the cultivation of the 


last male occupancy tenant at his death ? 
(3) Ts it open tothe defendants in this 
second appeal to have the case sent back 
to the Court below for a finding as ‘to 
whether, if defendants are not entitled to 
succeed as heirs of the last male occu- 


‘pancy tenant, they are entitled to claim 


the whole occupancy tenancy by survivor- 


‘ship under s. 26, U. P. Act Dl of 1926, 


as co-tenants of a tenant who has died 
leaving no heir entitled to succeed ? 

(4) On the admission in para. 2 and.the 
p'ea in para. 4 of the edditional pleas of 
the written statement, was it open to the 
Revenue Court to come to a finding of 
joint ownership of the occupancy tenancy 
by defendant No. 1 end Debi Prasad ? 


Bajpai, J—Certain questions of law 
arising in this appeal have been referred 
to meunder s. 98, Civil Procedure Code, 
on- a difference of opinion between the 
‘Hon'ble the Chief Justice and Bennet, J. 
Before I express my opinion on those ques- 
tions itis necessary that the facts of the 
case should be stated at some length. In 
“the -suit which has given rise to this ap- 
-peal Piare Lal, Miraji Lal and Raghunandan 
Prasad, Kalika Prasad and Soney Lal, sons 
‘of Janki Pres.d, were the plaintiffs, and 
Scney Lal, scn of Baldeo Prasad, Ganga 
Sahai and Darshen Lal were the defend- 
Ganga Sahai died during ihe pen- 
-dency of the suit and Soney Lal defended 
‘the suit in his own right and as heir of 
Ganga Sehai, deceased. The plaint stated 


‘that the plaintifs end the defendant Dar- 


shan Lal were co-sharers and zemindars of 
‘half and half in Mahal Sundar Lal, Mouza 
Kamalpur, District Mainpuri, and Darshan 


“Lal was-a lambardar of the said mahal. In 


para. 2 it was stated: 

The plots given below lie in the said Mahal 
Debi Prasad, the cecupancy tenant of those plots 
died about two years ago without leaving any 


issue. On his death his widow Musammat Champa 


bad 
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Kunwar became the occupany tenant of the said 


‘plots with life interest. 


Tt then went on to say that Musammat 
Champa Kunwar died in July 1927, and 
on her death the holding comprising the 
plots in dispute became lawaris (unclaimed 
in the absence of heirs) and the plaintiffs 


and Darshan Lal became entitled to get 
possession and occupation 


as zamindars. 
The defendants Soney Lal and Ganga Sahai, 


‘although they were related to Debi Presad, 
‘were not joint in cultivation with him, end 


.they, without any right, entered into posses- 


instituted Suit No. 


sion of the holding. 


The defendant Darshan 
Lal had no right to give occupancy rights 
in respect of those plots without the con- 


sent of the plaintiffs, but he, for his own pri- 


vate: gain on receipt of Rs. 200 as nazrana 
195/56 of 1927 for the 
ejectment of Soney Lal and Ganga Sahai, 


but he did not properly look after’ the 
-ease and on October 7, 1927, caused his suit 
‘to be dismissed with an order in: favour 
of Soney Lal and Ganga Sahai to the 


effect that they were the occupancy 


.tenanis of the plots in dispute by virtue 


of their being the heirs of Debi Prasad 
and of their having been joint in cultive- 


tion with him. It was said that the above 


decision was collusive and fraudulent and 


‘the defendants Soney Lal end Ganga Sahai 


were liable to be ejected. On the above 


allegations the plaintiffs prayed that the 


decision of the Assistant Collector dated 


October 7, 1927, might be declared to be 


ineffectual and the plaintiffs might on reser- 


„vation ofthe rights of Darshan Lal and on 


dispossession of Soney Lal and Ganga Sahai 
be put in proprietary 


_the plots in suit. Damages and mesne profits 
, were also claimed. 


Darshan Lal, who was a pro forma defen- 


. dant, did not file any written statement 


d 


but Soney Lal, who after ihe death of Ganga 
Sahai was the principal. defendant, filed a 


. written statement, end in that document 


- para. 2 of the plaint 


wes admitted. The 


defendant then went on to sssert that the 


- suit was not cognizablein the Civil Court, 


that the relationship of landlord end ten- 


. ant did not exist, between the parties, that 


. the plaintiffs had full knowledge of the pre- 
. vious suit for ejectment in which there was 


no fraud or collusion and therefore that de- 
cree operated as res judicata. In para. 4 
of the written statement it was stated that 
ihe contesting defendant and Ganga Sahai 
were joint in cultivation with Debi Prasad 
in his lifetime and with his widow Musammat 
Champa Kunwar after the death of Debi 


possession of 
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Prasad in the ‘plots in dispute which were 


their maurusi end the allegations of the 
plaintiffs to the contrary were quite wrong. 
The suit was instituted inthe Court of the 
Munsif and he on April 30, 1929, decreed the 
plaintiffs’ suit for possession and for Rs. 30 
as mesne profits. On eppeal the learned 
Subordinate Judge on April 1, 1930, 
directed : 

“the Munsif to refer the question of tenancy to 
the Revenue Court which should be requested to 
decide the question independently of the find- 
ing in the Revenue Court in Suit No. 56/195 of 
1927, datel October 7, 1927, which hos been held 
tu be fraudulent.” 


It would appear that the Munsif had on a 
former cccasion sent the record to the 
Revenue Court for determination of the 
question of tenancy and the revenue Court 
held that it was bound by the previous 
decision of the Revenue Court wherein the 
defendants were declared to be the occu- 
pancy tenants on a suit brought against 
them by Darashan Lal. It was for this rea- 
son that on April 1, 1930, the learned Sub- 
ordinate Judge made the above. direction, 
The learned Munsil then on May 3, 1930, re- 
ferred an issue tothe revenue Court with 
a request that the question bs decided in- 
dependently of the finding of the Revenue 
“Court -in Suit No. 56/195 of 1927, dated 

October 7, 1927. The issue wes: “Whether 
‘the relation of landlord and tenant exists 
between the parties.” The Revenue Court 

began by saying that it was admitted in the 

' plaint and had. been satisfactorily proved 
by Soney Lal, defendant, that he (Soney 
Lal) was the- nearest male collateral of 
Debi Prased the deceased occupancy tenant 
‘of plots Nos. 34 and 38, end therefore the 
only question to be decided in ‘the case was 
whether Soney Lal, defendant, co-shared 
with Debi Prasad in the cultivation. It then 
went on to say: 

“It eppears from the evidence on the record that 
both Debi Prasad deceased and Soney Lal defen- 
dent, along with others had ten joint occupancy 
holdings in villages Kamalpur and Alipur patti. 
Both Debi Prasad and his widow Musammat Champa 
havedied. From the holdings situate in Alipur 
patti the names of both Debi Prasad and bis wid- 
ow have been removed, while in those situate in 
Kamalpur the name of Debi Prasad's widow still 
stands along with the names of Soney Lal,defendant 
and others.” 

Lam quite clear in my mind that the 
above-mentioned jointoccupancy holdings 
ere different from holdings consisting of 
Nos. 34 and 38, which are in suit, for the 
learned Assistant Collector goes on to say 
that : 


“co-ghfring in ten holdings of the deceased is suffi- 


cient to prove co-sharing inthe deceased's holding 
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łn question and corroborates the oral evi- 
dence of co-sharing produced by Soney Lal de- 
fendant,” 

and then, regarding those ten holdings, the 
learned Assistant Collestor observes that 
there was no reliable evidence on the re- 
cord to prove that Debi Prasad deceased 
and Soney Lal defendant had partitioned 
their joint holdings privately. Paper No. 
35C of the record which isa copy of the 
khatauni of 1325 Fasli corresponding to 1918 
shows that the namesof Debi Prasad and 
-his uncle Banwari Lal alone appear against 
the plots in dispute, andin the khatauni 
of 1333 Faslithe names of Musammat Cham- 
“pa Kaur alone appears. On the finding that 
the defendant Soney Lal was a co-sharer 
with the deceased Debi Prasad in the 


holding in dispute the revenue 
Court held that the relationship of 
landlord and tenant did exist between 


the plaintiffs and Soney Lal. When this 
finding came to the civil Court the learned 
Munsifon May 19,°1931, dismissed the 
plaintiffs’ suit. The plaintiffs filed an ap- 
peal in the Court of the District Judge and 
there they pleaded that it was admitted and 
_proved that Debi Prasad deceased was the 
sole occupancy tenantof the holding in 
dispute and that it was by no means pro- 
ved that Soney Lal and Ganga Sahai de- 
ceased were joint with Debi Prasad in 
cultivation of the plois in dispute. The 
learned District Judge agreed with the 
finding of the Revenue Court and came to 
the conclusion that the right of the defen- 
dent Soney Lal tosucceed Debi Prasad 
was complete owing to his having shared 
jn Debi Prasad’s cultivation with him in 
his lifetime. 

In second appeal it was contended that 
as Musammat Champa Kunwar did not 
inherit the holdings in dispute unders. 24, 
Agra Tenancy Act of 1926, Debi Prasad 
- having died while Act ILof 1901 was in 
force, cl. 2, s. 25, Agra Tenancy Act, 1926, 
“ governed the present case and the defendan's 
could mot succeed as heirs of the deceased 
tenant and were trespassers inlaw. The 
appeal coming before a Single Judge of 
this Court was referred to a Bench of two 
Judgesand the learned Judges constitut- 
“ing the Bench differed on certain questions 
of law which as I stated before have been 
_referred to me formy opinion. The first 
two questions so referred are asto the 
order of succession and the next two relate 
to pleadings. I propose to take up question 
- No. 4 first. That question is : . 


. “On the admission in para. 2and_ the plea in 
para. 4ofthe additional pleas of the written 
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distinctly said that Debi 
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statemant was it open to the Revenue Court to 
come toa findiag of joint ownership of the occu- 
pancy tenancy by defendant No. 1 and Debi Prasad." 

The question assumes that the Revenue 
Court in its order dated April 25, 1931, did 
come toa finding that the holding in 
dispute in the present case was jointly 
owned by Soney Lal and Debi Prasad. In 
an earlier portion of my judgment while 
‘stating the facts Ihave said that I am 
quite clear in my mind that the ten joint 
occupancy holdings mentioned by the 
Revenue Court did not include the occupancy 
holding in dispute but that they were 
different from plots Nos. 34 and 38 and 
thet this was obvious. Learned Counsel 
before me were unable to show that the 
ten joint occupancy holdingsin villages 
Kamalpur and Alipur patti include the 
holding in dispute in the present case, and, 
while determining the question of co-sharing, 
Revenue Court as a matter of law relying 
upon the cases of Ram Das v. Thahur Ram 
Narain (11), and Bankat v. Badri Prasad(12) 
held that co-sharing inten holdings of the 
deceased was sufficient to prove co-sharing 
in the deceased's holding. Ido not think 
that the Revenue Court ever found that 
the holding in dispute in the present case 
was inthe joint ownership of Soney Lal 
and Debi Prasad. As the question assumes 
thatthe Revenue Court did arrive at such 
a finding, lam esked to give my opinion 
onthe question whether it was open to the 
Revenue Court to come to such a finding. 
Now in para. 2 of the plaint, the plaintiffs 
Prasad, the oc- 
cupanucy tenant of the plots in dispute died 
about two years ago without leaving any 
issue and on his death his widow Musam- 
mat Champa Kunwar became the occu- 
pancy tenant of the said plots with life in- 
terest. This paragraph was admitted 
without any reservation by pare. 2 of the 
written statement. It was open to the de- 
fendants while admitting certain portions 
of pare. 2 of the plaint to say that certain 
others werenot admitted. 

I find in this very written statement cer- 
tain paragraphs dealing with general 
denials and admissions and, therefore, 
several statements to the efféct that certain 
portions of a particular paragraph of the 
plaint were admitted and certain portions 
ofthe same paragraph were not admitted, 
If, therefore, the defendants wanted only 
to admit the death of Debi Prasad and noth- 
ing further, they could very well have said 


sc. It is, however, said that the case of 
(11). L R 7A 188 Rev. 
(12) L R 8 A 336 Rev. 
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the defendants was developed inthe ad- 


` ditional pleasin para. 4. | have stated that 


paragraph also atlength andI am ofthe 
opinion thatthe main contention of the 
defendants there was that they cultivated 


` the plots jointly with Debi Prasad dur- 


ing his lifetime and with his widow after 


. the death of Debi Prasad. Itis true that 
“ they did not say thatthe piots in dispute 


were their maurusi. ‘he word maurusi, 


- however, does not necessarily mean that the 


plots were the joint occupancy holdings of 


- Debi Prasad and the defendant Soney Lal. 


“ Literally maurusi means ‘ancestral “and ib 


might well be that all that the defendants 


. wished to convey was that the occupancy 


” 
G Pan 


right in the plots was not acquired by Debi 
Prasad himself, but that it was a plot 
which was in the family from the time 
of the ancestors, and it is quite clear, 
according to the pedigree in the plaint, 
that the defendants are members of the 
family of Debi Prasad, and it was only 
in this sense that the defendants called 
the plots as maurusi, as distinguished from 


` gelf-acquired. I am not prepared to attach 
_ very great importance to the memoran- 
dum of appeal filed by the plaintiffs in 


ihe Court of the District Judge wherein 


- it was stated in the first plea that it was 


“had noright to any share in it. 


proved end admitted thet Debi Prasad 
was ihe sole occupancy tenant of the hold- 
Ing in dispute end that respondent No. 1 
The judg- 
ment of the Revenue Court was not very 


. happily expressed and there was a possi- 


bility of interpreting it es implying that 


there was a finding therein to the effect 


|. the plea was superfluous. 


_ that the holding in dispute was the joint 


holding of Debi Prasad and the defend- 
ant Soney Lal. The plea was intended 
to attack that finding if there was such 
a finding. If there was no such finding, 
When para. 4 
of the memorandum of appeal is correctly 
translated it runs as follows : 

“It is fully proved from all the facts in the 


record that respondent No. 1 is by no means the 
tenant of the plots in dispute either by  inheri- 


. tance orin any other way, and that he is a pure 


Lan 1 


trespasser.” 

. The office has not translated that para- 
graph correctly and has added the words 
“by right or” before inheritance. No ad- 
verse inference can be drawn from this 


. paragraph as it stands in the original. I 
am, therefore, of the opinion, that it was 


not open to the Revenue Court to come 
to a finding of joint ownership of the oc- 


cupancy tenancy by defendant No. 1 and . 


“Debi Prasad. I now. propose to answer 


‘tenant. ) 
-the matter cime for the first lime on a 
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question No. 4. From what I have stated 
before itis clear that I am of opinion, 
thet the defendant never set up the plea 
of being a joint tenant with Debi Prasad 
in the plots in dispute and that no Court 
has so far found that he was such a, joint 
Before the Revenue Court when 


suit brought by Darshen Lal in 1927, the 
Court found that the defendant Soney Lal 
wes Debi Prasad’s collateral end was joint 
with him in cultivation. The Revenue 
Court in 1931 also said that the question 
to þe decided was that of the co-sharing 
in cultivation. end decided that question 
in favour of the defendant Soney Lal. The 
learned Subordinate Judge also found that 
Soney Lal’s right to succeed Debi Prasad 
became completed owing to his having 
shared with Debi Prasad’s cultivation with 
him in his lifetime.: I am, therefore, of 
the opinion, that it is not open to the 
defendants in this second appeal to have 
the case sent back tothe lower Appellate 
Court for a finding zs to whether, if de- 
fendants are not entitled to succeed as 
heirs of the last male occupancy tenant, 
they are entitled to claim the whole oc- 


‘eupancy tenancy by survivorship under 


s. 26, U. T. Act III of 1926, as _ co-te- 
nants of a tenent who has died haying 
no heir entilled to succeed. 

I now propose to consider the first two 
questions which are the principal ques- 
tions in this eppeal. The facts are that 
Debi Prasad, as stated in the plaint and 
as admitted in the wrilten statement, died 
about two years before the institution of 
the suit. The suit was instituted on Nov- 
ember 10, 1927, and the admitted death 
of Debi Prasad must, therefore, be said 
io heve taken placeabout November 1925. 
The present Tenancy Act came into force 
on Sep'ember 7, 1926, and inspite of the 
element of approximation contained in the 


“words “about two years ago,” [ cannot 


hold that it is possible to say that Debi 
Prasad died after the present Tenancy Act 
eame into force. It must be taken that 
it wes admitted that Debi Prasad died 


-when Act II of 1901 was in force. The 


Court below mentions Shiam Lal, brother 
of the widow, as cultivating in 1334, Fasli 
after the death of Debi Prasad, and the 
Fasli year 1334 began on July 1, 1926. 
All the facts, therefore, point to the death 
of Debi Prasad having taken place when 
Act II gf 1901 was in force. That being 
so, the widow of Debi Prasad entered into 
possession of the holding under s. 22, 


a 
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‘Act IL of 1901 and under cl. (b) his inte- 
rest in the holding would devolve on the 
widow till her. death or re- marriage. The 
widow M usammat Champa Kunwar also 
admittedly died in July 1927, when Act Jil 
of 1926 was in force and the question 
is whether the succession to the widow 
would be governed by cl. (1) or el. (2), s. 25. 


Clause (1) runs as follows : 

“When a female ex-proprietary occupancy or non- 
occupancy tenant who has inherited ‘an interest 
in a holding under s. 24. ... dies... such jin- 
-terest shall, notwithstanding anything contrined in 
.5. 35, devolve upon the nearest surviving heir of tae 
last male tenant, such heir being ascertained in 
accordance with s. 24.” 


If the aboye clause applies it is clear 
that the defendant Soney Lal would suc- 
ceed inasmuch as if an essertainment is 
made in accordance with s. 24 Soney Lal 
would come in Class 7 being the nearest 
collateral male relative of Debi Prasad in the 
male line of descent and who, according 
to the finding or the Court below, shared 
in the cultivation of the holding at the 
time of Debi Prasad’s death. 1f, however, 
el. (1), s.25 does not apply, then obvious- 
ly cl. (2) would apply, and Soney Lal 
‘would not be one of the persons on whom 
the interest in the holding could devolve. 
Now there cannot be the slightest doubt 
that Musammat Champa Kuar was a ten- 
ant. ‘“Tenent’” is defined in cl. (6), s. 3, 
Tenancy Act, asthe person by whom rent 
‘is, or but for a contract, express or im- 
plied, would be psyable, and Musammat 
Champa Kusir was a person by whom 
rent was payable. She must also be 
deemed to be an occupancy tenant, for 
s. 16 defines an occupancy tenant asa 
tenant 

“who at the GOENA of this Act has aequired 


a ane of occupancy under the Agra Tenancy Act, 
. 1901. 


Debi Prasad being 
pancy tenani had undoubtedly ecquired a 
rightof occupancy under the Agra Ten- 
ancy Act of 1901 and under s. 4 of the for- 
-mer Act all words and expressions used to 
denote the possessor of eny right, title or 
interest in land shall be deemed to include 
the predecessors and successors in right, 
title or interest of such person. The ques- 
tion then arises whether she has inherited 
‘an interest in a holding under s. 24. 
-Ordinarily the obvious answer to this 
question would bethat she has inherited 
-an interest in a holding not under e. 24 
but under s. 22 of the previous Act. In 
‘Bank of England v. Vagliano (13), Lord 

(13) (1891) A C 107; 60 L J QB 145; 55 J P 676; 39 
“WR 657; 64.17 353, 
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“I think the proper course is in the first instence 
to examine the language of the statute and to ask 
what is its natural meaning uninfluenced by any 
considerations derived from the previous state of the 
law and not to start with enquiring how the law 
previously stood, and then assuming that it was pro- 
bably intended to leave it unaltered, to see if the 
words of the enactment will bear an interpretstion 
in conformity with this view. If a statute intended 
to embody in a Codea perticular branch of law, is 
to be treated in this fashion, ib appears to me 
that its utility will be almost entirely destroyed, and 
the very object with which it was enacted will be 
frustrated. The purpose of such a statute surely was 
with by it, the 
law should be ascertained by interpreting the lang- 
uege used, instead of, as before, roaming over a 
vast number of authorities in order to discover 


what the law was, extracting it by a minute 
critical examination of the prior decisions.” 
This passage was quoted as a guide by 


their Lordships of the Privy Councilin Noren- 
dra Nath Sircarv. Kamal Basini Dasi (14), 
at p. 5714. If I were therefore to exa- 
mine the language of the statute and to 
ask what is the natural meaning of the 
expression: eS 

“When a female ex-proprietary, occupancy or non- 


occupancy tenent who has inherited an interest ina 
holding under s, 24 


1 would say that the natural meaning is 
thet cl. (1), s. 25 can apply onlyin a case 
when the death has occurred of a female 
tenant who has got the holding by 
inheritance under s. 24. “Under s. 24” is 
either an edverbial phrase or adjectival 
phrase. [fit is an adverbial phrase, it 
obviously modifies the verb “inherited.” 
Tf the meaning of cl. (1) is interpreted on 
the assumption that the phrase under consi- 
deration is en adverbial phrase modifying 
the verb “inherited,” itis clear that one 
willhave to say that Musammat Champa 
Kuer did. not inherit under s. 24. If 
however the phrase is an adjectival 
phrase the clause might be paraphrased 
in the following manner: When a 
female ex-proprietary, occupancy or non- 
occupancy tenant who hss inherited 
a s. 24 interest in a holding, I doubt 
very much if by this psraphrase even it 
would be possible to explain the expression 
“as. 24 interest in holding” as meaning 
“an interest till death or remarriage.” It 
would once again mean “an interest ac- 
quired under s. 24." It would not mean 
“an interest referred to or racognized in 
s. 24" without some violence to the natural 
meaning of the language. It was easy 
for the legislature. to have ssid ‘who has 
inherited an interest ina holding under 


(14) 23 C 563; 23 I A 18; 6 Sar 663 (P. O). 
*Page of 23 O-~-[Hd.] 
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s. 2470r under any previous Act.’ 

Such expressions do secur in e. 16 and 
in s. 14, cl. (c) of the present Tenancy Act. and 
ins. 14, Ol. (c), Act IT of 1901. Tke present 
Tenancy Act does not even contain 
any provision analogous to. the one con- 
tained in 8.158, Civil Procedure Code, and 
it is nowhere stated that, so far as may be 
practicable, a reference to any section of 
the present Act shall be deemed to include 
a reference to the correspcnding section of 
the previous Act; and an Actis not retros- 
pective unless it is .specially made so. 
Further I am of opinion that the expression 
“under s. 24" is an adverbial-phrase modify- 
ing the verb “inherited” because s. 24 deels 
with inheritance and not with the interest 
which an heir acquires. The marginal note 
to s. 24 says, “Succession of male tenants” 
and the marginal note tos. 25 says, “Suc- 
cession of female tenants.” This is in clear 
antithesis to the marginal note of s. 26 “Pas- 
sing of interest by survivorship.” If there- 
for s. 24 deals with succession, ihe phrase 
“under s. 24” ought to be made to modify 
the verb inherited instead of converting it 
into an adjectival phrase and made to 
qualify the noun “interest.” To my mind 
the words are explicit and they, as observed 
by their Lordships of the Privy Council in 
Commissioner of Income-Tax, Bombay Presi- 
dency Y. Bombay Trust Corporation, Ltd. (15) 
at p. 223* must tule whatever may be the 
general considerations as to what the Iegis- 
Jature was minded or was likely to do. 

The order of succession mentioned in 
s. 22 of the former Act or ss. 24 and 25 
of the present Act is purely arbitrary 
and, as observed ‘by Lord Herschell, if one 
were to be influenced by any considerations 
derived from the previous state of ihe law 
and to start with enquiring how the law 
previously stood, then the yery utility 
of a statute codifying a particular branch of 
law would be destroyed. It is, therefore, 
perhaps not necessary to enquire into the 
wisdom of the legislature in enacting a par- 
ticular rule of succession, but even 
if one were to do so, no disastrous or 
anomalous consequence would follow 
according to my interpretation. The pre- 
vious Tenancy Act did not prescribe the 
method of devolution in the case of a female 
tenant, and as there was some conflict of 
authority in the cases decided under the 


- (15) 54 B216; 121 Ind. Cas. 539; A I R 1830 PO 
54; of IA 49; Ind, Rul. (1930) P C 68; (1930) AL J 
73; 34 O W N 230; 32 Bom. Lk 36]; 58M LJ 197; 31 
L W 582; (1930) M W N 564 (P. C.). S 
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former Act, it was thought necessary to 
provide for succession of female tenants 
specitically, and it did provide for it in cls. 
1,2 and 3 ofs.25. Itis said, as observed 
by Mr. Openheim in Select Decision of the 
Board of Revenue No. 3 of 1932, that it was 
the intention of the section to divide fema'‘e 
tenants inte two classes, those with absolute 
or guasi-absolute estates such es Muham- 
madan widows who had succeeded under the 
Rent Act of 1881 or women who had culti- 
vated themselves as non-occupancy tenents 
for more than 12 years, and women with life 
interests only. This was also the view of 
Allsop. J., in Jaswant Singh v. Ganga Sahat 


(1) where the learned Judge observes: 

“Perhaps s. 25 (1) of the Act is not very happily 
expressed, but I have no doubt at allthat it was the 
intention of the legislature to divide female tenants 
into two classes, namely the class which inherited 
from male tenants and the class which were tenants in 
their own right. I cannot believe that it was the 
intention of the legislature without a very clear 
statement to that effect to change the whole status of 
every woman who was holding at the dete when the 
Act was passed as an heir to a male tenant.” 


Both the Board of Revenue and the learn- 
ed Judge then had recourse to s. 6, United 
Provinces General Clauses Act and said 
that the Act could not by reason of the 
said provision operate to the prejudice of 
ihe reversioners of the lest male tenant or 
tothe prejudice of the landlord. existing 
at the time when the new Act was passed. 
With great 2:espect I am of the opinion that 
s. 6, General Clauses Act, does not apply. 
Section 6, United Provinces General Clauses 
Act, provides that where any United Provinces 
Act repeals any previous enactment, the 
repeal shall not affect any right, privilege, 
obligation or liability ecquired, accrued or 
incurred under any enactment so repeated. 
Reversioners and landlords heave only ir- 
choate or contingent rights until the succes 
sion opens out, and such rights are not rights 
accrued but rather righis which may accrue. 
It is only vested rights which are protected 
bys. 6. Arguments based upon the inten- 
tion of the legislature are really irrelevant, 
-but itis said that 

‘where the main object and intention of a stetute 
are clear, it must not be reduced to a nullity by the 
draftsmén’s unskilfulness or ignorance ot the law, 


except in a case of necessity or the absoluie intrac- 
tability of the language used.” 


Mexwellin his “Interpretation of Statu- 
tes,” Ed. 7, page 198, says: 

“Where the lenguege of a statute in its ordinary 
meening and grammatical construction leads to...... 
some inconvenience or absurdity, hardship or injustice, 
presumably not intended, a construction may be put 
upon it which modifies the meaning ofthe words and 
even the structure of the sentence. This may be done 
by departing from the rules of grammar, by giving 
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an ‘unusual meaning to particular words by altering | 
their collocation, by rejecting them altogether or by 
interpolating other words, under the influence, no 
doubt, of an irresistible conviction that the legisla- 
ae could not possibly have intended what its words 

ignify and that the modifications thus made are 
cee corrections of careless language and really give 
the true meaning.” 


I am, however, of the opinion that this 
principle can apply to the facts of the 
present casé only if we were to assume that 
the real intention of the legislature was to 
divide female tenants into two classes, name- 
ly, the class which inherited a limited estate 
from males and the class which were tenants 
in their own right or which had absolute 
interest. The intention of the legislature 
might well have been to divide the female 
tenants into two classes by way of clear 
dichotomy, namely, those who have inherited 
under s. 24 and these who did not so inherit. 
The female statutory tenant and the female 
heir of a statutory tenant, as a new class of 
tenants are also introduced for the first time 
in the new Tenancy Act. The case of a 
female heir of a statutory tenant was includ- 
ded in cl. 1 and the female statutory tenant 
herself was provided in cl. 3. This inter- 
pretation, as observed by the learned Chief 
Justice, 

“would now bring about a perfect uniformity no 
matter whetherthe female tenant isa Hindu, a Mu- 
hammadan or Christian or belongs to any other sect." 

There would also be some violence to 
language in interpreting the expression ‘In 
ihe case cf a- widow of Class 2in s. 24 remar- 
ries” occurring in s. 26, cl. (1). Tt would 
not be possible to interpret this as including 
the case of a widow .who has} inherited 
an interest similar to that in s. 24. The 
expression is a rigid one and it applies 
‘only to the specific case of a widow of 
Class 2 in s. 24 re-marrying. One other 
argument was advanced before me and it 
was to the. effect thatif cl. (2) of s. 25 
were to apply also to the case of a widow 
having a life estate only, such as a widow 
who inherited under s. 22 of the previous 
Act, the clause would not be effective, inas- 
much as the clause provides that in the case 
of the death of such a person her interest in 
the holding shall devolve, and as her interest 
in the holding was only till death, there is no- 
‘thing which can devolve after her death: but 
“practically the same words are used jin cl. 
(1) which ex-hypothesi applies to the devolu- 
tion of an interest of a life estate holder. 
The words there are ‘“‘such interest shall 
devolve,” and if we investigate as to what 
„such interest is we find that the interest 
which she has inherited is only a life interest. 
No difference would be ma: le by the saving 


—_ 
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cla use “notwithstanding anything contained 
in s. 35,” for the sa afeguard applies possibly 
to surrender or abandonment only. I em, 
therefore, of the opinion that where a Hindu 
occupancy tenant died while the Tenancy 
Act of 1901 was in force and was succeeded 
by his widow and the widow died after 
the coming into force of the Tenancy Act 
of 1926, the succession would be governed 
by sub-s. 2 of the new Tenancy Aci, and that 
the nearest collateral male relative in the 
male line of the descent who shared in the 
cultivation of the last male occupancy 
tenant at his death would not be entitled to 
succeed under s. 24 of Act IIT of 1926 or 
otherwise. For the reasens given above my 
answers to the various’ questions that have 
been referred to me for opinion are: . 

(1) The succession would be governed by 
sub-s. 2of the new Tenancy Act. 

(2) No. 


Do Answer accordingly. 
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WMPEROR—Opposits PARTY. ? 
Criminal trial—Sentence—Youth of accused—Bene- 
fit of doubt in matter of sentence—Right of accused 

to—Held, that extreme penalty was not.called for— 
Bvidence—Witness a simple villager—Evidence should 
be taken-as o whole. 

The simplicity of anordinary villager can never 
be a sure and effective shield against the ing 3nuity 
ofa trained lawyer of the case. 

The accused a youth of 17 or 18 had been insultaj 
and provokedand as aresult of the fighting. which 
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‘ensued the deceased met with his deeth, It was also 


live up to his 
attacked tha 


possible that the accuselin order to 
reputation of being a bully wantonly 
deceased who was unarmed : 

Held, that as an accused person is entitled to th 
benefit of reasonable doubt in the matter of sentenca 
as in the matter of conviction and as there was doubt 
about the cause of the quarrel and the accused was 
only a lad of 17 or 18, tha extreme penalty of the 
law was not called for, a i 


- Youth alons in every case is not such an extenuat- 


ing circumstance as would justify the imposition 
of the lesser pənaity incase of murder, but it should 
be taken into’ consideration with the other facts, 
Therefore in order to-find out if the statement of a 
witness of this type is reliable or not, itvmust be read 
as a whole, 


Cri. A. from an order of the Additional 
Sessions Judge, Pyapon, dated Septem- 
ber 23, 1935. 

Mr. Maung Myint, for the Appellant. 

Mr, Tun Byu, for the Crane 
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Ba U, J.—The appellant is a lad of about 
17 years of age. Hehas ,been convicted 
and sentenced tu death for killing a man 
called Maung Pwe by stabbing him in 
the chest with a da. The eye-witness to 
the assault is Maung Nyo. Heis a young 
man of about 19 and a cousin of the 
deceased. He says that at about 6 in the 
evening of April 1, 1935, he went io a 
shop kept by a Chittagonian named Bok- 
shu at his village, Thegongale, to make 
some purchases. He stayed in the shop 
for ashort while and then returned home. 
He says that on his way back he saw the 
deceased Maung Pwe and the appellant 
Maung Kan grappling with each other on 
the village road. He went up to them 
in order to stop the fight; but as be 
got to adistance of about three fathoms 
away from :them, he saw the deceased 
fall to the ground and the appellant going 
away withsome dark object about aspan 
long in. his hand. He shouted out for 
help and in response to his shout Tun 
Myaing and Tun Sein, closely followed by 
Po Sin and other villagers arrived. They. 
found the deceased lying on the ground 
with aninjury on his chest. Life was 
found to be extinct. [His Lordship then 
discussed the evidence and coming to the 
conclusion that it was the appellant who 
had attacked the deceased, proceeded.] 
Both Tun Sein and Tun Myaing corrobo- 
rate Maung Nyo. Tun Sein (P. W. .No. 3), 
says that at about 6-30 or 7 Pp. m., he left 
his house to go to one Po Lun's house in 
the western part: of the village: that 
when he had gone about a distance of 
about 20 fathoms he heard Maung Nyo 
shout out for help, saying that Pwe Gyi 
(deceased) had been stabbed with a da by 
Maung Kan; and that thereupon he look- 
ed inthe direction from which the shout 
came and saw Maung Nyo standing and 
the appellant going away hurriedly in the 
direction of the east. He adds that he at 
once wentto the place where Maung Nyo 
was standing and found Pwe Gyi lying 
dead. 

In the case of Tun Myaing (P. W. No. 4) 
he says that he was at home on the even- 
Ing in question and that at about 6-30 or 
7 P. M., he heard the sound of Gyun, 
Gyun coming from near the fence be- 
tween his house and that of San Hla. On 
hearing the sound he says he went out to 
Bee what the matter was and saw the ap- 
pellant go hurriedly in the direction of 
the east and that when the appellant had 
gone just beyond the gate of his com: 
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pound he heard Maung Nyo shout that 
Nga Pwe had been stabbed with a da 
by Maung Kan. He states that in response 
to the shout he went and found Pwe Gyi 
lying dead with Maung Nyo and Tun 
Sein standing nearby. In addition to the 
evidence of these three witnesses, the pro- 
secution relies on the discovery of certain 
articles of clothing alleged to be the pro- 
perties of the appellant from near the 
scene of the crims. Iixhibit I isa man’s 
red and black cotton longyi. It is said to 
hava been found by Paw Thin and Maung 
Kyauk (P. Ws. Nos.6 and 7). Paw Thin 
says that on hearing the commotion he 
went to the scens of the crime and. from 
there he walked back slong with Maung 
Kyauk and that when they got in front of 
San Hla's house Maung Kyauk suddenly 
exclamied “Here is lungyi." Suspecting 
that it might have some sort of connec- 
tion with the murder he says that he 
picked it up and later that night hand- 
ed if over to the headman. The next 
exhibit (Ex. 2), is also a man's longyi. 
It is a pink and green check longyi.. 
This lungyi is said to have been found 
by Tun Sein (P. W. No. 3), and Ba Tun. 
Tun Sein says that on the morning after the 
murder he and Ba Tun went outto col- 
lect paddy from one Alandu and that when 
they got to a paddy field about 100 fathoms 
from the village they found this exhibit 
longyt. 


Exhibits 3 and 4 are a banian and a 
shirt. They are said tohave been found 
by Fo Htan (P. W. No. 5). Po Htan says 
that on the morning wfter the murder he 
found these two exhibits behind one Saw 
Baw’'s house and that at his instance Tun 
Myaing and Paw Thin took charge of these 
exhibits. It appears that Paw Thin also 
took charge of Ex. 2 found by Tun Sein 
and made it together with Exs. 3 and 4 
over to the headman. The headman in 
turn made them over to the Police who 
subsequently sent {hem on to the Chemical 
Examiner. The report of the Chemical Exs- 
miner shows that all .these articles of 
clothing were stained with human blood. 

To prove-that some of these exhibits: 
belong to the appellant the prosecution 
relies on the evidence of Maung Nyo, Paw 
Thin and Sen Tin. It may be remember- 
ed that Maung Nyois the man who says 
that he saw the assault. In connection with 
these exhibits he says: 


“At about 5-30 or 6p, m. that evening, when I 
went into Boksu’s shop I saw the accused Maung’ 
Kan coming out of it, He was then wearing a 
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longyt and a short sleeve shirt and -had another 
longyi wrapped round his head. The longyi he 
wore. on his head isthis Ex. 1 with black checks 
on red ground. Theone he was wearing on his 
loin isthis Ex. 2 and the shirt he had on is this 
Ex. 4. I bad seen the accused in the earlier part 
of the day in the village at about 2 or 3 P. M, 
and he was wearing the same clothes. * * ¥ * 
The exhibit shirt has 2 or 3 da cuts on the 
back. About 15 or 20 days before the occurrenca, I 
saw the accused cut it with the da in front of his 
sister Ma Me Tin’s house which is next to his as 
he was angry with his sister Ma Me Tin.” 

Paw Thin gives evidence in respect of 
Ex. 4 only. He says that this shirt, Ex. 4, 
belongs to the appellant and that he had 
seen the appellant wearing it prior to the 
crime. In thecase of San Tin, he refers to 
Exs. 2 and 4. He says: l 

“I know this exhibit longyi and the shirt (Exs. 2 
and 4). * * The exhibit longyi and shirt (Exs. 2 
and 4) belong to the accused. I had seen the accused 
wearing this green check tongyi on pink ground 
and this black striped white shirt for about 10 times 
before the occuirence. About 20 days before the 
occurrence I and the accused went to Oodo a 
neighbouring village and there at Oode the 
accused told me that he got angry with his mother 
Ma Min Zan ənd that he cut his aingyt and longyt 
with da.that morning. He wasthen wearing the 
very same longyi and the shirt and I saw the dra 
cuts on them.” 

According to ‘the note made by the 
learned trial Judge, it appears that these 
exhibits (Exs..2 and. 4), bear dha cuts. 
There is no evidence to connect Ex.3 with 
the appellant.- Even as regards Nos. l, 2 
and 4, the evidence on the record does not 
show how far away from the scene ‘of the 
crime they were found. J donot understand 
why the plan of the scene of the crime, 
though putin in the .Committal Court was 
not-put in in the Court of Session. It must 
be due to carelessness on the part of the 
officer in charge of the case for the Crown. 
However from the evidenee on the record, 
though meagre as it is, bearing on this 
point, one can, in my opinion, fairly safely 
say that these exhibits were found not far 
from the scene of the crime. But the 
learned Counsel forthe appellant submits 
that even ifthey ‘were really found at the 
respective places at which they were said 
to have been found, they were planted by an 
enemy or enemies of the appellant so as to 
strengthen the case against him. He further 
submits that the evidence- to prove that the 
appellant is the owner of these articles is 
open to grave suspicion.. In support of his 
submission learned Counsel refers to certain 
discrepancies in the.evidence of the 
prosecution witnesses. The discrepancies 
are to be found only in the evidence of Paw 
Thin. It will be remembered that Paw Thin 
(P: W. No, .6) says that he and Maung 
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Kyauk found the lungyi, Ex. 1, not far from 
the scene of the crime cn the night -of the 
murder. ButMaung Kyauk’ (P. W. No. 7), 
denies all knowledge about it. Again, Paw 
Thin said in the Court of Session that the 
shirt, Ex. 4, belonged tothe appellant. In 
the Court of the Committing Magistrate he 
said that he could not say for certain 
whether this shirt belonged to the appellant 
ornot. Even if Paw Thin’s evidence is 
to be rejected because of these discre- 
pancies, there still remains the evidence 
of Maung Nyo and Sen Tin to prove that 
the appellant is the owner of Exs. 1, 2 and 
4. In ‘any event there is the direct 
evidence of Maung Nyo, Tun Sein and Tun 
Myaing to prove that the appellant was the 
essailant of the deceased. Realising this the 
learned Counsel for the appellant attacks 
their evidence in the following manner: 
He says that none of thesé witnesses was 
sure about the identity of the assailant but 
guessed that it was the appellant as the 
latter was on bud terms with the relatives 
of the deceased. In support of this submis- 


, sion learned Counsel for the appellant first 


refers to ihe evidence of Maung Kyauk 
(P. W. No.7). Maung Kyauk says: ii 

“At about 6-30 017 p. m. on that evening of 
occurrence, Ko Po Sin came and made a report 
to the headman that Maung Pwe had been 
stabbed. He did not then say who had stabbed 
Maung Pwe.” l ; 

From this ib is argued that if. either 
Maung Nyo, Tun Myaing or Tun Sein were 
sure about the identity of the assailant, one 
of them atleast would have mentioned it to 
Po Sin and Po Sin would have mentioned it 
in .his report tothe headman. The fact that 
Po Sin did not doso, learned Counsél for 
the appellant submits, supports his theory 
that none of these three witnesses knew for 
certain who the assailant was. If Maung 
Kyauk’s evidence is read a little further on 
it will be noticed that PoSin did tell Maung 
Kyauk who the assailent was 2s soon as 
Maung Kyeuk asked him about it. How 
could Po Sin have menticned it unless he 
was told so by one of those three men. In 
the case of Tun Sein, learned Counsel for 
the appellant refers to the following passage 
in his evidence: 3 

“As Isaw the accused Maung Kan only from his 
back as he went hurriedly away, I could have mis- 
taken someone else for him.” 

If the witness.had only stopped there, it 
would of course not be safe to accept his 
identity of the appellant as the assailant of 
the deceased. Butsoon after he had made 


that statement he adds: ; 
“But by the lights of gas lamps from the kokko tree 
and of the one in Ko Tun Myaing’s house. I could 
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recognize thé aéeused from his back as he went 


hurriedly away, even if I had not heard the shout 


of Maung Nyo denouncing the name of Maung 
an. 


This subsequent statement shows that he 
was quite sure about the identity of the 
appellant. The statement relied on by the 
learned Counsel for the appellant was in my 
Opinion made in-answerto a catch question 
such as: 


“As you saw only the back of Maung Kan could you 
not heve mistaken some one else for him?” 


and the answer was “Yes” and the state- 
ment in question went in. Therefore, no 
notice in my opinion need be taken of such 
a Statement. In the case of Tun Myaing, 
(P. W. No. 4), learned Counsel for the appel- 


lant refers to the following passages: 

“I had only a fleeting glimpse of the accused is he 
passed the entrance of my compound...” 

I saw the accused Maung Khan as he walked away 
huiriedly and I took him to be Maung Kan. It is 
possible I could have mistaken him for some one else 
as I saw him from a distance of 3} or 4 fathoms.” 


Here again the ingenuity of the learned 
Counsel for the defence in being able to 
frame extch questions is shown clearly. 
The simplicity of en ordinary villager can 
never bea sure and effective shield against 
the ingenuity of a trained lawyer. There- 
fore, to find out whether a statement ofa 
witness of the type now in question is 
reliable or not, it must, in my opinion, be 
read as a whole. If the statement of Tun 
Myaing is read as a whole, I have no doubt 
in my mind that he was sure about the 
identity of the appellant. If he was not, I 
do not. believe he would have made state- 
ments such as these: 

“I recogized Maung Kan as soon as he-passed 
the entrances of my compound. It is not that] came 
to know that the man I saw was Maung Kan because 


1 later heard the shout of Maung Nyo that Maung 
Pwe had been stabbed by Maung Kan.” 


If we accept the evidence of these three 
witnesses, and I see no reason why we 
should not, then we have it proved that it 
was the appellant who had attacked’ the 
deceased. Tostrengthen the. case against 
the appellant the prosecution produces a 
certain amount of- evidence to prove a 
move forthe crime. The evidence of Po 
Sin shows that his wife Ma Yu had a quarrel 


with the appellant about ten days prior to: 
demanded a debt” 


the crime as his wife 
from him. His evidence further shows that 
the appellant threatened to do bodily harm 
to him ora member of his family and that 
he made a report of this matter to the head- 
man. He further says that the deceased 
was his nephew. He is borne out on this 
point by his auntMa Aye and his daughter 
Ma Chaw .and also by the headman San 
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Hlaing; see Exs. A and B. The defence iS 
a denial. The appellant states that on ihe 
day in question he was ata village called 
Pandkadat and has called a good number 
of witnesses in support thereof. Pankadat 
is only about half an hour’s journey on foot 
from the scene of the crime. It is, there- 
fore, not physically impossible for the appel- 
lant to commit the crime and thereafter go 
to Pankadat where he was seen by his wit- 
nesses as tney say theydid. Iam, therefore, 
of opinion that the plea of alibi is not 
established. Asa last resource the learned . 
Counsel for the appellant contends that his 
client attacked the deceased in exercise 
of the right of self-defence. The burden 
of proof is on him and there is, as is to be 
expected in view of the line of defence 
raised inthe trial Court, not an iota of 
evidence to substantiate this plea. 

As regards the nature of the offence, I 
have no doubt in my mind that it wes 
murder. Tne appellant inflicted two 
wounds; one on the left wrist and the other 
onthe chest. The wound on the wrist was 
simple but the wound on the chest wes 
severe. According to the medical evidence 
if penetrated into the. chest cavity cutting 
the 5th rib and the covering of the heart. 
The wound was, according to the medical 
witness, necessarily fatal. This does not, 
however, conclude the case. There remains 
the question, of sentence and this question 
speaking for myself, is indeed a very 
difficult question fo decide. The appel- 
lant says that heis 17 years of age. ‘The 
evidence of the Civil Surgeon Dr. 
Krishnaswamy“ shows that hs cannot be 
more than 18.- 

In Tiri v. Emperor (1) at p. 84* a Bench of 
this Court after reviewing the case-law . 
as laid down by the late Chief Court and . 
the Judicial Commissioner of Uppar Burma 
gree consider that the correct principles were laid 
down in anunreporied case of the late Chief Court 
in Ori. A. No. 110 of 1922 Nga Ba Thin 
v. Emperor. where it was held that youth 
alone in every case is not such an extenuating 
circumstance as would justify the imposition of the 
lesser penalty in cases of murder, but it should be 
taken into. consideration with the other facts 


of the case. The facts of that particular case 
were very similar to those of the presentcase. In 


_the present case the attack on the deceased was 
“made in consequence of a petty dispute which had 


“about, fortnight .. previously, and was 
The murder was per- 
While the 


occurred -~'a ort 
obviously pre-imeditated. 
petrated in a cold-blooded manner. 


(1) AI R 1931 Rang. 171; 132 Ind. Cas. 716; 98) 
Gr. Cas, 667; 32 Cr. L J 941; 9 R 81; Ind. Rul. 


1931) 
Rang. 20-4. 
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578 
deceased was peacefully engaged in his daily occu- 
pation and waè unarmed, the appellant approached 
him stealthily and cut him down from behind, 
with a most savage blow, withcut giving the 
deceesed any chance of defending himself. In 
the case of a cold-blooded and premeditated mur- 
der of this descripticn wedo not consider that we 
should bejustifiedin inflicting the lesser penalty 
solely on the ground of the youth of the appellant.” 

I 


the murder had not been cold- 
blooded and premeditated but was com- 
mitted on en impulse, the learned Judges 
would, in my opinion, in view of the 
youth ofthe appellant have reduced the 
sentence. In the present case it is very 
difficult to find out what the cause of the 
fight between the appellant and the de- 
ceased was. It will be remembered that 
the appellant had threatened to do harm 
to Po Sin and the members of his family 
and in the earlier part of the day the 
appellant insulted a daughter of Po Sin. 
The deceased who was a nephew of Po 
Sin must have heard all about it when he 
went to Po Sin's house thet evening and 
he must have felt indignent at the insult 
offered to his kinswoman. He must still 
be burning with indignaticn when he left 
Po Sin’s house. Therefore, when he met 
the appellant a short distance away from 
Po Sin's house his indignation must have 
leaped up into a flame and got better 
of him. While labouring under the in- 
fluence of that emotion he must have 
either insulted or provoked the appellant 
with the result that a fight ensued. In 
that case in view of his youth and in 
view of the fact that the deceased was a 
bigger and older man the appellant does 
not, in my opinion, deserve the extreme 
penalty of the law. On the ‘other hand, 
it may be that the appellant in order 
to line up to his reputation of being a 
bully wantonly attacked the deceased as 
the deceased happened to be a relative 
of Po Sin. As the deceased was apparent- 
ly unarmed, the appellent may not deserve 
the minor sentence prescribed Dy s. 302. 
To solve such a problem as this a Bench of 
this Court said in Ma Shwe Yi. v. 
Emperor (2) at p. 7537: 
“An accused person is entitled to the benefit of 


reasonable doubt in the matter of sentence as inthe 
matter of conviction.” 


As I have considerable dcubt about the 
cause of the quarrel and eas the appellant 
is a lad of only about 17 or 18 years 
of age, I am uf the opinion that the ex- 
treme penalty of the law is not called 


@ 1 R 751; 81 Ind, Cas. 945; A I R1924 Rang 179: 
25 Cr. LJ 1121. Ha | 
"Page of 1 Rang.—[Ed.] ae 
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for. For these reasons I would confirm the 
conviction but reduce the sentence to 
one of transportation for life. 

Mackney, J.—I agree. 
N. Senience reduced. 





RANGOON HIGH COURT 
Criminal Appeal No. 1604 of 1935 
December 16, 1935 
MosELY AND Ba U, JJ. 

NGA PO AUNG GYAW-— APPELLANT 
VETSUS 
EMPEROR—Oprosits Party 

Penal Code (Act XLV of 1860), s. 300, proviso (1)— 
Accused s brother-in-law going to pwe drunk and abus- 
ing people—Deceased striking him-——Accused appearing 
and stabbing deceased—Proviso (1) to s. 30), if applies 
—Haxtreme penalty, if called for. 

Where Sthe brother-in-law of the accused went to 
a pwe under the influence of drink and nct cnly abused 
the people there in general but challenged them to 
fight and then the deceased wentto S and struck 
him onthe cheek whereupon the accused appeared 
and caught hold of the decaased and stabbed him on 
the stomach as a result of which he died : 

Held, that the provocation cams not from the 
deceased but from the accused’s brother-in-law and 
proviso (1) tos. 390, Penal Code, did not apply: but 
the extreme penalty of the law was not called for in 
view of the fact that the accused gave only one blow 
and no more and he gavethet blowin  theheat of 
passion aroused at the sight of his brother-in-law 
being assaulted in public. 


Or. A. from an order of the Additional 
Sessions Judge, Mauhin, dated November 18, 
1935. 

Mr. 
lant. 

Mr. Tun Bya, for the Crown. 

Ba U, J.—The fects of this case are 
not in dispute. They are these; One Sit 
Ke went drunk to a puppet show at 
Ayetpo village onthe night of May 16, 1934, 
and created a disturbance there. He not 
only abused the people in general but 
challenged them to fight him. Maung 
Thaw (P. W. No. 1), who was one of the 
men who supervised the show, went up to 
Sit Ke and took him home. While Maung 
Thaw was taking Sit Ke home, Ba San (the 
deceased) wentup and struck Sit Ke on 
the cheek once or twice with his hand, ask- 
ing, “Why do you come and spoil the 
pwe Just at that moment the appellant 
Po Aung Gyaw, appeared on the scene 
and caught hold of Ba Sen by the should- 
er and asked him why he had struck his 
brother-in-law. So saying he stabbed Ba 
San in the stomach. Ba San died two 
days later in the Pantanaw hospital. The 
post moriem examination showed that he 
had a punctured wound penetrating into 


Khin Maung Gyi, for the Appel- 
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the abdominal cavity and cutting a por- 
tion of the stomach. The wound was, ac- 
ae to the medical evidence, necessarily 
atal. 

On these facts what is now submitted on 
behalf of the appellant js that the offence 
committed by the appellant falls not under 
s. 302 but under s. 304, Part 1, Indian 
Penal Ccde, in that proviso (1) to s. 300, 
Indian Penal Code, applies. The learned 
Advocate for the appellant says that his 
client would not have stabbed the deceased 
if the deceased had not struck his brother- 
in-law on the cheek once or twice and in 
the presence of a crowed oft people, and 
that according to the learned Advocate, was 
grave and sudden provocation within the 
meaning of the aforesaid proviso. I agree that 
proviso (1) to s. 300 would apply if the 
brother-in-law of the appellant had not 
sought the provocation. His brother-in- 
law, Sit Ke, went to the pwe under the 
influence of drink and not: only abused 
the popie therein general but challenged 
them to fight. Therefore, the provocation 
come not from the deceased but from Sit 
Ke andin this view of the case I am 
clearly of opinion that there is no room 
for the application of proviso (1) tos. 300. 
But at the same time I do not think that 
the appellant deserves the extreme penalty 
of the law. He gave only one blow and no 
more and he gave that blow in the heat 
of passion aroused at the sight of his bro- 
her-in-law being essaulted in public. 

For these reasons. 1 would confirm the 
conviction under s. 302, Indian Penal Code, 
but reduce the sentence to transportation 
for life. 

Mosely, J.—I agree. 

N. Sentence reduced. 


PATNA HIGH COURT 
Civil Appeal No. 1032 of 1932 
January 13, 1936 
Wort AND ROWLAND, Jd. 
Rai SATYADEVA NARAYAN SINHA 
AND OTSERS—DEFENDANTS—APPELLANTS 


Versus 
TIRBENI PRASAD-—PLAINTIFF AND OTHERS 
——DEFisNDANTS—-RESPONDENTS 

Contract Act (IX of 1872), ss. 11, 2—Transfer of 
Property Act (IV of 1882), s. 7—Minor—Contract 
—Contract with minor, when void—Minor, when can 
` enforce promise—'‘Contract’, definition of-—Guardian 
—Order appointing fresh guardian — Former 
guardian, if discharged--Civil Procedure Code 
(Act V of 1908), O. I, r. 10, O. XXXIV—~ 
Parties--Omission to implead person interested in 
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equity of redemption, whether fatal—Costs—Mor*- 
gage sutt—Costs cannot be awarded personally except 
against mortgogor — Appeal — Limitation — Appeal 
against minor—Appointment of guardian, whether 
necessary—Limitation, when starts. 

It is the promis? by a minor which is unenforce- 
able, and an agreement embodying such a promise 
cannot be a contract. But an agreement as defined in 
s. 2(e) of the Contract Act does not necessarily 
consist of a set of promises forming the considera- 
tion for each other. Every promise is an agrec- 
ment; that is to say a promise made by an adult 
in favour of a minoris an egreement by the adult. 
If the consideration for such a promise or such an 
agreement is a reciprocal promise by the minor, 
the whole thing is void; but if the consideration 
for it is not a promise, but is something actually 
done, there is no ber in the statute and no reason 
in principle why the result should not be a valid 
contract. 

Where the consideration has been received for 
an agreement consisting of a promise in favour of 
the minor, such promise can be enforced by the minor 
or on his behalf. Mohort Bibee v. Dharmodass Ghose 
(1) and Mir Sarwarian v. Fakhruddin Mahomed 
(2), distinguished. Narain Das v. Dhania (4), 
Madhab Koeri v. Baikuntha Karmakar (5) and 
Raghawa Chariar v. Srinivasa Raghawa Chariar (6), 
followed. 

Consequently, where a mortgagee, a minor, 
paid the consideration of the mortgage at the time 
of the execution of the mortgage deed, such minor 
mortgagee can sue on his mortgage. 

The definition of ‘contract’ in s. 2 cf the Contract 
Act appears to be built upon: a succession of de- 
finitions of the elements which go to make a con- 
tract, that is tosay, proposal, acceptance; -promise, 
promisor, promisee, consideration and agreement. 

The expression ‘reciprocal promises’ is explained 
and finally a contract is defined as an agreement 
enforceable by law. On the other hand an agree- 
ment not enforceable by law is said to be void; 
that is to say, it is not a contract at all. 

The order of ‘appointing afresh guardian may 
be read as involving, by implication, the discharge 
of the former guardien. 

Where the person ageinst whom an appeal is to 
be presented is the minor respondent and not his 
guardian, the appointment of a proper guardian is 
not a necessary preliminary to the filing of an 
appeal, although it is necessary before the appeal. 
can be properly heard and disposed of. The 
appeal, therefore, must be deemed to have been 
presented in time by calculation of the dete when 
it was actually presented. 

Failure to make a person interested in the equity 
of redemption a party to the mortgage suit is not 
fatal, as the Court may exercise its powers of 
joining parties under O. I, r. 10, Civil Procedure 
Code. 

In a suit on mortgage costs are recoverable from 
the mortgaged property and not by a personal 
decree against any party other than the mortgagor. 


C. <A. from appellate decree of the 
Sub-Judge, Darbhanga, dated March 
29, 1932. 


Messrs. T. N. Sahay, A. N. Lal and Ram- 
nandan Prasad, for the Appellants. 

Messrs. D. N. Varma,Raghvsaram Lal and 
R. Chaudhari, forthe Respondents. 


Wort, J.—This appeal by defendants 
fourth party consists. of defendants Nos, 
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5, 6and7 who are puisne mortgagees in 
an action by the plaintiff whois the as- 
signee of the original morigagee who was 
defendant third party inthe suit for a 
mortgage decree. The Appellate Court 
setting aside the trial Courts judgment 
under which a personal decree against the 
mortgagee was given,gave a mortgage decree 
forsale ofthe property binding upon all 
parties to the suit. Two points arise in the 
appeal but referring to the same matter. 
The appellants contend that they should 
be dismissed from the suit and the decree 
for money pronounced by the trial Court 
restored, first, by reason of the contention 
that they were not bound by the decree of the 
lower Court inasmuch as one of their members 
who was mincr defendant No. 7 was not 
properly represented in the appeal by a 
guardian ad litem, they all 
lo the mortgage end necessary parties to 
the suit and, secondly, it. being the fact 
that et the time the original mortgage wis 
entered into and at all other material times 
the mortgagee wasa minor, the morg>ge 
transaction was void. 

As to the first point the facts are these. 
Defendant No. t ofthe fourth pariy was 
properly represented: át the trial of- the 
suit by ‘a guardian ad litem but in the 
notice of appeal to the lower Court he was 
described as being represented .by his 
father who was then dead. This was cor- 
recied before the hearing of the appeal on 
July 27, 1931, and the guardian ad litem 
who represented the minor during the 
trial was duly named in ‘the notice of 
appeal. It was then found that that guar- 
dian being a pleader who had given up 
practice could not be served. Then on 


August 24,1931,.adate which was out of 


time for the purposes of the appeal, the 
Court appointed a new guardian ad litem on 
petition without making any formal order 
discharging the old guardian. The respon- 
dents in the Court below objected by a 
petition on the same day, i. e.on August 
24, 1931, but this matter was ordered to 
be heard at the time ofthe hearing of 
the appeal. 

The Judge in the Court below, dealing 
with the argument which appears to have 
been directed against the crder of July 
27, 1931, held that he had power to extend 
the time unders. 5, Limitation Act, and 
therefore, the notice wasin order. The 
mention of the deceased father in the first 
notice of appeal was clearly a ” mistake 
and there is equally no doubt'\that the 


appeal was properly constituted‘in the-sense ` 


` 
` 
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that the minor defendant was properly 
represented bya guardian ad litem. As- 
suming that he was not, it-~was contended 
that being proper parties to the suit end 
actually not being parties, the decree was 
a nullity es against defendants fourth party. 
It is now the unanimous opinion that failure 
to make a person interestedin the equity 
of redemption a party to the mortgage 
suit isnot fatal, es the Court may exer- 
cise its powers of joining parties under 
O. I. In so far as the appellants rest their 
case on the contention that there was no 
formal discharge of the old guardian, lam 
of the opinion that it fails. The petition 
forthe sppintment of a new guardian 
claimed the discharge of the old, and I 
should hesitate to hold that the mere ab- 
senc2 ofa formal order discharging the: 
old guardian while appointing a new one, 
was fatal. Jor two reasons first by reason 
of the powers of joinder of parties given to 
the Court under the Civil Procedure Code, 
and secondly as regards the other part 
of the argument for the reason which I 
have just stated, it seem3 tome that th’s 
pari of the argument faile. 

-The second pointesto the validity of 
ihe bond, the mortgagee. being the minor, 
depends, upon the present state of autho- 
rities on the question whether there was 
in the bond any obligation on the part of 
the mortgagee. In this case the considera- 
tion steted in the bond was Ks. 600, 
Rs. 438 paid incash end Rs.162 to be 
kept by the mortgagee end to be paid over 
to one of the creditcrs of the mortgagor. 
The trial Judge held-in spite of the evi- 
dence tothe effect that the whole ‘of the’ 
Rs. 600 had been paid by the mortgageéo 
atthe time of the execution of the bond 
that there was an Obligation upon the 
mortagagee to pay thiscreditor Rs. 162, 
and, therefore, this obligation existing, the 
learned Judge came to the, conclusion 
that the mortgage transaction was void 
and, as I have already stated, gave aper- 
sonal decree against the original mortgagor. 
The Appellate Court has held that in spite 
of the terms of the bond, the evidence dis- 
closed the fact (as isso often the case in | 
matters of this kind) that the mortgagee 
had paid over the whole of Rs. 600 and 
thus discharged his obligation under the 
bond. In this connection the contention of 
the appellants is shortly this that the 
learned Judge was not entitled to go behind - 
the terms of the bond itself. Now before 
dealing with that questionI propose to 
deal with what in my judgment is one of © 
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the main points in the case. But in the 
view that [take the determination of the 
case depends upon the contention to which 
I have just referred, namely whether the 
learned Judge inthe Court below was 
entitled to accept the evidence of the 
plaintiff and thus vary the terms of the 
bond or, to use the expression of the learn- 
ed Advocate appearing on behalfof the 
. appellants, go behind the bond itself. It is 
contended that if there remained an obliga- 
tion on the part of the mortgagee to pay the 
creditor (mortgagor) the mortgage was void. 
In Mohort Bibee v. Dharmodass Ghose (1) 
their Lordships of the Privy Council, 
after stating that there was some differ- 
ence of opinion in the Indian High Courts 
in the sense that certain decisions on the 
point had been arrived at only after vigo- 
rous protest by certain Jearned Judges, 
held that a minor could not enter into a 
contract, and that, therefore, by reason of 
s. 7, Transfer of Property Act, a mortgage 
by a Minor was invilid. The minor in 
that case executed the instrument himself; 
but that no distinction can be drawn in 
the case where the contract is entered into 
by a guardian or manager on behalf of 
the minor is seen from the decision of 
their Lordships of the Privy Council in 
Mir Sarwarjan v., Fakhruddin Mohammad 
(2), where their Lordships held that it 
was not within the competence of. the 
msnager or guardian to bind the minor 
or the minor’s estate by a contract for 
the purchase of immovable property. 

Apart from authority I should have been 
inclined to the opinion that it was incom- 
petent for a minor or his guardian on his 
behalf either to transfer a property or 
become a transferee of property, as apart 
from gift sucha transfer must be preced- 
ed by a contract, that is to say, an agree- 
ment which, being enforceable, being a 
contract under the Contract Act. 

In the alternative, if a minor was com- 
petent to be atransferee of property, the 
fact that consideration moving from him in 
the case of purchase or mortgage had not 
been wholly paid was a matter of indiffe- 
rence and his title to and ownership or 
interest in such property passed nonethe- 


Jess : see the case of Baijnath Singh v. Paltu. 


(3) and also the case of Narain Das y. 


1) 30 O 539; 30 I A 114; 8 Sar 374; 5 Bom. L È 491: 
WN 441 (P.C 


74; (1912) MW N 22; 9 A L J 33:15 O L J69: 14 Bom. 
5:21 ML J 115611 M LT 8(P. 0). `. 
(3) 30 A 125.5 A LJ 96; A W N 1908, 32, 


SATYADEVA V. TIRBENI PRASAD (PAT.) 


ool 


Dhania (4). But there is suthority in 
my judgment binding us to the contrary 
and that is the decision in Madhab Koer 
v. Baikuntha Karmakar (5). In that case 
this Court held that a mortgage in favour 
of a minor who had advanced the whole 
of. the loan was not void and that it could 
be enforced against the mortgagor. Reli- 
ence was placed on the decision in: Raghava 
Chariar y. Srinivasa Raghava Chanar (6). 
But this Court had held in Pramila Balt 
Das v. Jogesher Mandal (7) that. a lease 
executed in favour of minor was void in- 
asmuch as it created liabilities in the 
shape of payment ofrent, etc, upon the 
minor. But as I have said, the authority 
of Madhab Koeri's case (5) binds this Court. 
I make that observation because it seems 
to me that it was upon the fact that the 
consideration had wholly passed or, to use 
the words of Sir Dawson Miller, ‘the whole 
of the loan had been advanced, that the 
decision in that case rested. In other 
words, when the document was executed, 
there remained no obligation on the part 
of the mortgagee. That is the only view 
thet I can take of that authority andthe 
view that the learned Chief -Justice ond 
the other Judge sitting with him in that 
case took is, in my opinion, explained by 
reason of the decision in the previous case 
to which T have referred cud which is 
reported in Pramila Bali Das v. Jogesher 
Mandal (7). l 
That decision, which was the earlier 
one, was with regard to a lease, and Sir 
Jwala Prasad delivering the judgment of 
the Court there held that as there were 
obligations on the minor in the way of 
pryment of rent and olher liabilities, the 
lease was void. It seems to me that Sir 
Dawson Miller was pressed with that deci- 
sion and came to the conclusion that only 
in the circumstances where no obligation 
remained on the mortgagee that the mort- 
gage was valid.’ Therefore, in the view 
that I take of the authorities, the question 
comes back to the point which I stated 
was argued that the learned Judge in the 
Court below was not entitled to go behind 
the terms of the deed. Now, shortly the 
point is, did the learned Judge, in accept- 
ing the evidence that the whole of the 
Rs. 600 had been paid at the time the 


4) 38 A 154; 35 Ind. Cas. 23;14A L J65. ` 
6 4PL J 682; 52 Ind. Cas, 338; (1919) Pat. 343; A 
IR 1919 Pet, 561. 

(6) 40 M, 308; 36 Ind. Cas, 921; AIR 1917 Mad. 630; 31 
M UJ 575:20M L T 407; (1916)2 MW N 363 (F. B). 

(7) 3P L J518; 46 Ind. Cas, 670; A I R 1918 Pat, 
626; 5 P L W 147; (1918) Pat. 241. 
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mortgage was executed, go behind the 
terms of the deed ? Although the recital 
in the deed or the obligation imposed upon 
the mortgagee to pay one of the creditors 
of the mortgagor was clearly evidence of 
the obligation, yet in my judgment, the 
“matter was not conclusive. An authority 
‘for this purpose is found in Rajah Sahib 
Perhlad Sein v. Baboo Badhvo Singh (8). 
In other words, the evidence which was 
adduced by the plaintiff in the Courts below 
was to the effect that although there was 
an obligation imposed upon the mortgagee, 
that obligation had been complied with by 
the payment over to the mortgagee of the 
whole of the amount of consideration, the 
comment of the learned Judge in the Court 
below being that in cases of this description 
that arrangement is often found to exist. 
If the learned Judge was, in the view that 
I take, entitled to accept this evidence, 
whatever we may think with regard to the 
conclusion as regards the fact at which he 
has arrived, it seems quite clear that there 
was no obligation on the part of the mort- 
gagee of the time of the execution of the 
mortgage deed; and consistent with the 
authorities of this Court to which I have 
made repeated reference, it seems to me 
that the mortgage transaction was a valid 
one. In those circumstances the learned 
Judge in the Court below was right and his 
judgment should be affirmed. As the de- 


fendants fourth party have alone contested. 


the appeal, the costs which they will have 
to pay of the appeal should not be a part 
of the mortgage debt. With that modifi- 
cation the appeal is dismissed with costs. 
Rowland, J.—I agree that the appeal 
should be dismissed subject to a slight 
modification. On the question of representa- 
tion of the minor defendant No. 7, this defen- 
dant was sued in the first Court through his 
brother as natural guardian. There was no 
defect in the proceedings of the first Court 
where the brother, not choosing to act, a 
pleader guardian was appointed who acted. 
In the appeal to the District Judge this de- 
fendant No. 7 was made a respondent, but 
by mistake his father, who was dead, 
was named as his guardian. The mistake 
was detected after the appeal had been 
" pending for about a year. The Court allow- 
ed the memorandum of appeal to be amend- 
ed and notice issued to the pleader guardian 
ad litem who had worked in the Court 
below. This notice could not be served, as 
the pleader had ceased to practises There- 


(8) 12 MI A 275; 213 L RPO; 1 
6; 2 Suther 225: 2 Sar, 429 (P. C.). ;12WRPC 
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upon a fresh guardian ad liiem was ap- 
ponted who appeared in the appeal. The 
objection to the order appointing this fresh 
guardian on the ground that it was not 
stated by the District Judge in so many 
words that he discharged the former guar- 
dian ad litem is, I think, lacking in sub- 
stance, as the order of appointing a fresh 
guardian may be read as involving, by im- 
plication, the discharge of the former guar-’ 
dian. Then it is said that the appeal, as 
originally presented, was not properly con- 
stituted, and by the time the mistake was 
rectified, the period for presentation of an 
appeal had elapsed and so the appeal should 
be considered. as out of time; that is to say, 
as not having been presented before the 
date on which it was putin proper form. No 
authority was cited in support of this con- 
tention which I do not think is sustainable. 
The person against whom an appealis to 
be presented is the respondent. The ap- 
pointment of a proper guardian is not a 
necessary preliminary to the filing of an 
appeal, although it is necessary before the 
appeal can be properly heard and disposed 
of. The appeal therefore must be deemed 
to have been presented in time by calcula- 
tion of the date when it was actually 
presented. 

Another objection was taken to the order 
directing costs to be recoverable from the 
defendants fourth party only. This order does 
not appear to bein conformity with the pro- 
visions of O. XXXIV, Civil Procedure Code, 
under which costs of the suit are made a 
part of the mortgage debt and realizable 
as such. Therefore they are reccverable 
from the mortgaged property and not by a 
personal decree against any party other than 
the mortgagor. Then there is the conten- 
tion that the mortgage bond is void þe- 
cause the mortgagee was a minor, and it is 
said a minor cannot enter into a contract 
I do not wish to repeat the reasoning of my 
learned brother with whose conclusion I 
am in agreement but I may point out that 
the same result follows from an examination 
ofsome of the provisions of the Indian 
Contract Act. In Mohori Bibee v. 
Dharmodass Ghose (1), their Lordships 
examined a part of the definitions in s. 2 
of the Act, so far no doubt as was necessary 
for the purposes of determining the validity 
ofa .mortgage bond executed by a minor. 
In the case before us which isin a way a 
converse position, that of a mortgage in 
favour of and not against a minor, a further 
examination may assist. The definition of 
‘contract’ ins, 2 of the Act appears to be 
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built upon a succession of definitions of 
the elements which go tomake a contract, 
that is to say, proposal, acceptance, pro- 
mise, promisor, promisee, consideration 
and agreement. The expression ‘reciprocal 
promises’ is explained and finally a con- 
tract is defined as an agreement enforce- 
able by law. On the other hand, an agree- 
ment not enforceable by law is said to be 
void; that is to say, itis nota contract at 
all. In Mohori Bibee’s case (1) the agreement 
which the plaintiff sought to enforce was a 
promise by a minor; this was held to be 
void. In Mir Sarwarjan v. Fakhruddin 
Mahomad (2), the agreement which was 
under consideration consisted of two pro- 
mises each forming the consideration for 
the other: that is to say, reciprocal promises 
within the definition of s. 2. One of 
these reciprocal promises was a promise 
by a minor. That promise was void and 
therefore made the whole ofthe agreement 
void. Again in Promila Bali Das v. Joges- 
har Mandal (7), the decision that the 
lease in favour ofa minor was void ` was 
based on the presence, as an element in 
the agreement, of a promise bya minor. 
This promise being void, the whole agree- 
ment fell toihe ground. On these authori- 
ties and on the lenguage of the definitions 
it seems tome that itis the promise by a 
minor which is unenforceable, and an 
agreement embodying such a premise 
cannot be contract. But an agreement as 
defined in s. 2(e) of the Act does not 
necessarily consist of a set ‘of promises 
forming the consideratian for each other. 
Every premise is an agreement; that is io 
say, a promise made by an adult in favour 
of aminor isan agreement by the adult. 
We have seenthat if the consideration for 
such a promise or such an agreement is a 
reciprccal promise by the minor, the whole 
thing is void; butifthe consideraticn for 
it isnot apromise, but it is something 
actually done, there seems no bar in the 
statute ¿nd no reason in principle why the 
result should not be a valid contract. I 
am referring to cl. (d),s. 2 which defines 
consideration for a promise and deals with 
two cases, the first being where the pro- 
misee has done or does something, and the 
second being where the promisee promises 
to do something. The decisions examined 
dealing with cases where a minor has 
promised io dosomething have no appli- 
cation tothe case of a minor who has done 
or does something which is the considera- 
tion for the promise made by other party. 
These principles, I think, are in no way 
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inconsistent with the decisions above cited 
and arethe principles underlying the de- 
cisions in the Madras High Court in 
Raghawa Chariar v. Srinivasa Raghawa 
Chariar (6), inthe Allahabad High Court 
in Narian Das v. Dhania (4), and 
in this High Court in Madhab Koeri xv. 
Baikuntha Karmakar (5). In the result, 
where the consideration has been receiv- 
ed for an agreement consisting of a pro- 
mise in favour of the minor such promise 
can be enforced by the minor or on his 
behalf. 

In applying the aforesaid principles to 
the case before us,- we find that Rs. 438 had 
been advanced by the mortgagee to the 
mortgagor according to the recital in the 
document itself and according to the find- 
ing of both the Courts below. There seems 
to be no room for hesitation in passing a 
mortgage decree for this sum at least. As 
regards the balance of Rs. 162 making 
up the total consideration of Rs. 600, it 
has been argued that on a reading of the 
document it appears that this sum was 
to be paid later. Therefore it is said that 
the consideration for the mortgagor's agree- 
ment to repay was not something that had 
been done by the mortgagee, but a pro- 
mise to do something. I would answer 
this in two ways, first by a reference to 
s. (2) (d), Contract Act, which refers to 
the case where the promisese “has done or 
does” something. In either case the con- 
sideration is the thing done and not the 
promise to doit. So Ithink if the money 
was actually paid, even if this had been 
done after the date of the bond, the pay- 
ment ofit, and not any promise to pay 
it, was the consideration for ihe mortgagee's 
promise to repay. It may be observed 
that in s. 58, Transfer of Property Act, 
which defines a mortgage, it is “ths trans- 
fer of an interest in specific immovable 
property for the purposes of securing the 
payment of money advanced or to be ad- 
vanced," that isto say, it takes effect as 
atransfer whether a part or all of the 
consideration money had passed, and is 
operative to the extent of the actual sum 
advanced. In case pari of the considera- 
tion is paid atthe time and a part later, it 
is the actual advance, and not merely any 
promise of an advance, whichis the real 
consideration for the mortgage. That I 
think is in conformity with the decision in 
Makhan Lal v. Hanuman Bux (9). Second- 
ly, theefinding of the lower Appellate 


(9) 2 P L J 168; 38 Ind. Cas. 874; A I R 1917 Pat, 
514; 1 P L W 280. 
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Court is that the entire consideration 
money was paid atthe time ofthe execu- 
tion ofthe mortgage. On that finding no 
question of a “promise to pay” arises. My 
‘learned brother has dealt with the ar- 
gument that the evidence on which ‘this 
finding rests was not admissible and I have 
nothing further 10 say on this point. 

I conclude in agreement with my 
learned brother that the appeal should be 
dismissed subject tothe very slight modi- 
fication indicated and that the appellant 
should bear the costs of this Court. 

D. Appeal dismissed. 
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Paas, C.J. AND May Bu, J. - 
MAUNG SEIN BA—APPELLANT 
VETSUS 
-MAUNG KYWE AND ANoTaER:— 
RESPONDENTS 

Burmese Buddhist Law—Partition—Suit for parti- 
tion on re-marriage of surviving parent—Estate liable 
to be partitioned, what is. 

Where a person sues for partition of the estate of 
his parents on re-marriage by his surviving parent, 
the estate which issubjectto partition is the estate 
held by the surviving parent at the time of the 
remarriage. It doesnot include such estate to 
which the surviving parent might be legally entitled. 
Ma Shwe Yu v. Ma Kin Nyun (1), applied. 


F.C. A. against the decree ofthe Dis- 
trict Court, Tharrawadday, in Civil Re- 
cular No. 43 of 1932. 

Mr. U. Thein Maung, for the Appellant. 

Mr. U. E. Maung, for the Respondents. 

Mya Bu, J.—This appeal concerns only 
one of the items of property involved in 
Civil Regular Suit No. 43 of 1932 of the 
District Court of Tharrawaddy which is 
a suit by Maung Sein Ba for a half share 
-of the estate of his parents Maung Kywe 
and Ma Sein Hnya on the ground that 
after Ma Sein Hnya’s death Maung Kywe 
married Ma Shin, defendant No. 2. The 
estate in which a half share is claimed 
consisted not only of the property of 
Maung Kywe atthe date of his re-mar- 
riage but alsoa half share in the half 
share of Maung Kywe in the estate of 
Maung Kywe's parents. Maung Kywe's 
mother having died, his father U Tun 
Myaing had married again. The item of 
property concerned in this appeal is 
known as “Kon Myit Rice. Mill” which 
forthe purpose of this appeal must be 
described as property belonging jointly 
to Maung Kywe and his father U Tun 
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Myaing. This mill was sold on Septem- 
ber 4, 1919, only nine months before 
Maung Kywe's re-marriage which took 
place on June 5, 1920, for Rs. 55,000. - 
When this case came up on-appesl to this 
Court in Oivil First Appeal No. 7 of 1933, 
the parties came to an -agreement regard- 
ing certain matters in dispute, and concern- 
ing this mill it is set outin the judgment 
as follows: 

“Part ofths property of tne estate which was 
sought tobe partitioned was a rice mill named 
the ‘Kon Myit Rice Mill’ which was the joint 
property of Maung Kywe, Ma Sein Hnya, U 
Tun Myeing and Daw Bu. It was sold before 
Maung Kywe married Ma Shin, and the trial 
Court found that the pleintiff was not entitled 
to any share in the sale procseds. It has now 
been egreed as between the parties that any of 
the sale proceeds which may be proved to have 
been in the. hands of Maung Kywe on the date’ 
of his 1e-marriage will belong to the plaintiff to 
the extent of one half, This is a matter of ac- 
counts which will have to be determined later.” 


After accounts were taken in prusuance 
of this judgment by a Commissioner, the 
District Court found.that the plaintiff 
failed to prove that any partof the sale 
proceeds of “Kon Myit Rice Mill” had fal- 
len into the hands of Maung Kywe, cnd, 
consequently, that it was not shown that 
Maung Kywe həd such sale “proceeds in 
his hands atthe date of his _re-marriage. 
In Ma Shwe Yu v. Ma Kin Nyun (1) it 
was held that the estate subject 1o par- 
tition in a case like the present one 1s 
the estate held by the surviving parent 
at the time of the re-marriage. The 
plaintiff's case proceeds upon the basis that 
this statement means or should be held 
to mean not only the estate of which the 
surviving parent wes possessed but also 
such estate to. which the surviving parent 
might be legally entitled. There can hard- . 
ly beeny doubt at the date of the re-mar- 
riage. Maung Kywe was entitled to half 
of the sale proceeds of the mill, but at the 
time of the agreement, which was incor- 
porated inthe judgment of this Court re- 
ferred to above dated August 17, 1933, it 
can hardly besaid that Maung Kywe, if 
he had not already got his half share in 
the sale proceeds from his father, would 
have the rignt of recovery by suit. lt was 
in such circumstances that an agreement 
was reached between the parties, and the 
passage referred to above must be regard- 
edas having been incorporated in the 
judgment as stated by the learned Advo- 
cates appearing in the case. Therefore the 

(1) 7 R240; 118 Ind. Cas, 630; A IR 1929 Rang. 
155; Ind, Rul. (1929) Rang, 278. 
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probability is that the phrase “in the 
hands” in the passage quoted above was 
deliberately employed to denote the amount 
that hed actually come into the hands of 
Maung Kywe by the time of his re- 
marriage. ; 

Upon the question whether the evidence 
on the record proves that any part of the 
sale proceeds had gone into the hands 
of Maung Kywe, or has since reached 
Maung Kywe, the correctness of the find- 
ing of the District Court is hardly open 
to question. There is no definite evidence 
to show that Maung Kywe got half or 
any part of the sale proceeds, and in view 
of the other materials gathered from the 
‘pleadings set out in the judgment under 
appeal, we see no reason whatever to 
doubt the correctness of the finding of 
the learned District Judge. In the re- 
sult the appeal is dismissed with costs, 
Advocate’s fee 5 gold mohurs. 

Page, C.J.—I agree. 

N. Appeal dismissed. 
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Wort, d. 
MOHAMAD YUSUF AND oTaprs— 
DEFENDANTS —APPELLANTS 
VETSUS 


MOHAMAD WAHEBED—PLAINtTIFE 


—RESPONDENT 

Limitation Act (IX of 1908), Sch. I, Art. l44~ 
Applicability — Proctice—Relief—Fflaintiff entitled 
to relief on other grounds than those claimed—Court, 
when should grant it — Ejectment suit—Question of 
title-—-Plaintiffs title found to be made out—Defen- 
dant found not tenant — Court, whether can go into 
question of limitation. 

Article 144, Limitation Act, only properly applies 
to a case in which the defendant is holding adverse- 
ly to the plaintiff without title. Chhatra Kumari 
Devi v. Mohan Bikram Shah (1), followed. . 

If a Court sees that the plaintiff is entitled to the 
relief which he claims, although on grounds other 
than those put forward in his claim, the Court should 
grant that relief, if the defendants were not thereby 
taken by surprise. A plaintiff, who has established 
facts which would entitle him to the particular form 
of relief claimed, should not be debarred from obtain- 
ing that relief merely because the allegations or 
some of them had not been established in their en- 
tirety. Wherein a suit by a person, claiming to be 
a landlord, for ejectment the question of title is gone 
into, and the Court holds that the plaintiff had made 
out his title, and that the defendants hed made out 
no title, but that they were not the tenants of the 
landlord. The Court can while proposing to give the 
plaintiff a decree for possession enter into the ques- 
tion of limitation. As the Court only goes into the 
- question of possession of the parties, and asthe onus 
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is not onthe defendant, it cannot be said that he 
was taken by surprise or has been prejudiced by the 
Court deciding the question of limitation. the 
onus being on the plaintiff, he is the only person who 
can claim about being taken by surprise. Bal- 
makund v. Dalu (8), followed. Narayan Jha v., 
Jogni Prasad (2) and Walt Han v. Jogeshwar 
Narayan (4), distinguished. 


A. from appellate decree of the 
District Judge, Gaya, dated September 
20, 1932. 


Messrs. Khurshed Husnain, Yasin Yunus 
and B. K. Prasad, for the Appellants. 

Messrs. S. M. Mullick, Syed Ali Khan and 
H. R. Kazimi, for the Respondent. 

Wort, J.—During the course of argument 
in this case I changed my mind from time 
to time on the various subjects which arose, 
more particularly on the question of whether 
Art. 142 or 144, Limitation Act, would apply 
to this action assuming that the question of 
limitation was the proper question to be 
decided in the case. But it seems to me 
quite clear that haying regard to the observa- 
tions of their Lordships of the Privy Council 
in Chhatra Kumari Devi y. Mohan Bikram 
Shah, (1), Art. 144 only properly applies to 
a case in which the defendant is holding 
adversely to the plaintiff w:thout title, and 
their Lordships in that case went on to point 
out that the defendant there had claimed 
title in various ways end therefore Art. 142 
applied and not Art. 144. 

Mr. Khurshed Husnain appearing on be- 
half of the defendant-sppellanits presses me 
with the contention that the effect of the 
judgment of the learned Judge in the Court 
below has been to turn 2 case of one class 
into another and therefore to that extent he 
has been taken by surprise. The action 
was by the plaintiff who claimed to be the 
landlord of the defendants, and his action 
was based on the ellegation that he had 
served the defendants with a notice to quit, 
that the defendants had not gone out and 
the defen- 
dants. Now the Judge in the Cours below, 
although differing from the decision of the 
trial Court, has confirmed the trial Court's 
judgment ejecting the defendants. The 
trial Court had given the plaintiff a decree 
accepting the contention which the plaintiff 
had mede and to which I have referred. 
That .Court was satisied that the piaintiff 
had made out his title, that the defendants 
had made out no title and that they were 
merely the tenants of the plaintiff. The 

(1) 58 I A 279; 133 Ind. Cas. 705;A IR 1931 PC 
196; 10 Pat. 851; 61M LJ 78;35 CW N 983,80 W 
N 905; (193 A L J 783; Ind. Rul. (1931) P O 211; 


34 l W 411; 33 Bom. L R 1390;13 PL Ti 
PQ 
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Appellate Court held that the plaintiff had 
made out his title, the defendants had made 
out no title but that they were not the 
tenants of the landlord. It was then pro- 
posing to give a decree for possession, and 
in order to come to a conclusion on that 
matter, the learned District Judge entered 
into the question of limitation. Now if the 
matter, had rested there, no possible argu- 
ment could have been advanced, because 
the learned Judge quite distinetly holds that 
the onus was on the plaintiff and then comes 
to a certain conclusion as to whether the 
plaintiff was in possession within twelve 
years. 

Mr. Khurshed Husnain on behalf of the 
defendant-appellant- contends that this 
question should not have been gone into; 
that once the allegation that the relationship 
of landlord and tenant had existed had been 
negatived, the plaintiff's case should have 
been dismissed. Reliance for that proposi- 
tion is placed upon the case of Narayan Jha 
y. Jogni Prasad (2), the decision of a Special 
Bench, where the learned Chief Justice in 
delivering judgment relied uprn a decision 
of the Calcutta High Court in Govinda Ku- 
mar v. Mohini Mohan (3), where the follow- 
ing statement appears : 

“On the other hand if the question of title were 
raised by the defendant and if it were found asa 
fact that there was no contract of tenancy the proper 
course would be to dismiss the suit and not to convert 
itinto a declaratory and possessory suit which was 
of another nature entirely.” 

‘With great respect, if I may say so, that 
question did not arise, and the observation 
will be treated with the greatest respect as 
an expression of opinion. The facts were 
that the trial Court had entered into the 
question of court-fee (that being the matter 
which came before the Special Bench) and 
allowed the plaintiff's claim. On appeal 
the District Judge came to the conclusion 
that, having regard to ihe proper valuation 
of the suit, the Subordinate Judge had no 
jurisdiction. The Special Bench came to 
the conclusion that the learned District 
Judge was wrong «nd remanded the case 
for the purpose of deciding the case on the 
merits. I do not propose to state in detail the 
decision but merely to state that the decision 
of the Calcutta High Court was in substance 
the same. There the trial Court had held 
that the proper valuation of a suit of this 
description was the valuation of the property 
itself as the defendant tenant, when once 


(2) 13 Pat. 329; 147 Ind. Cas. 1222; AIR 1934 Pat 
184;15 P L T 139; 6 R P 410. . 

(3) 57 C 349; 125 Ind. Cas. 726; A I R 1930 Cal, 42: 
33 O WN 769, Ind, Rul. (1930) Oal. 598, 
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notice to quit was served upon him, became 
a trespasser,-and therefore the action in 
substance was an action in ejectment or for 


- possession of the property, and the correct 


valuation of the suit was the value of the 
property itself. The learned Judges de- 
ciding that case made the observations 
which I have just read from the judgment 
of the Special Bench of this Court. Now in 
connection with the argument that the 
Judge by his judgment has converted the 
suit into one of a different character, the 
decision of their Lordships of the Privy 
Council in Wali Han v. Jogeshwar Narayan 
(4) is relied upon. That was a case in which 
their Lordships held that the result of the 
lower Courts decision was to convert the - 
suit from one character into another. It 
was a suit in which the plaintiffs claimed 
possession of the property on the death of 
one Musammat Kewal Kuer, and their 
allegations incidentally ‘against the defen- 
dants, who were the appellants before their 
Lordships of the Privy Council, was that 
certain alienations made by the widow were 
not justified in law. Isey that question was 
raised incidentally. 

The Courts in India having come to the 
conclusion on the facis that the ledy was not 
dead, had, however, allowed the plaintiffs a 
declaration as to the nature of the alienations 
to which I have referred, and also a declara- 
tion to tke effect that they were revers'on- 
ers or successors 28 the case might be. The 
decision of the Courts in India converted 
the case inio en entirely differeat charac- 
ter from that which it was at the com- 
mencement of the suit. In coming to that 
conclusion Lord Robertson delivering the 
judgment of the Judicial Committee made 
this statement : 

“It appears to their Lordships that the circum- 
stances that some of the media concludendi 
might be the same in other actions does not 
vest the Court with any right or duty to pro- 
nounce upon them in a, suit, which has gone by 


the board because of the failure of the ground 
of action.” 


Now I am referred again jin ihis con- 
nection by Mr. Sushil Madhab Mullick 
on behalfofthe respondent to the Full 
Bench decision of the Allahabad High Court 
in Balmakund v. Dalu (5), a decision direct- 
ly in point. The learned Judges in that 
Court following a previous decision of the 
Allahabad High Court, came tothe conclu- 
sion that the decision of the trial Court in 
the suit outof which the appeal arose was 


(1) 35 O 189; 35 T A 98; 7 O L J 44:10 Bom. LR 
9; 12 C W N 297; 17M LJ 626; 2M LT 5)9; 14 Bur 
L R101 (P 0). 

(5) 25 A 498; A W N 1903, 112, 
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right, the trial Court there having held that 
the action was in ejectment, although hold- 
ing at the same time that the plaintiff had 
failed io prove the relationship of landlord 
and tenant nonetheless gave a decree for 
the plaintiff. The Appellate Court, being 
the Subordinate Judge, overruled the trial 
Court and dismissed the plaintiff's claim. 
That decision was confirmed by Knox, J., 
of the Allahabad High Court. Then the 
matter came before the Full Bench which 
‘reversed the decision of the Judge of the 
High Court holding in substance that as 
the plaintiff's claim was in substance the 
same, he was entitled io succeed. Now 
there is one difference between that case 
and the case before me, and it seems to me 
that the only real question of substance in 
this case is whether the difference to which 
I have referred entitles the appellants to 
succeed in this appeal. The difference 
there was this. Both parties had 
set up their contesting titles, that is to say, 
the plaintiff and the defendant. The de- 
fendant had expressly pleaded that the 
action was barred by limitation and that 
he was in adverse possession. Now one of 
the learned Judges in that case was Baner- 
ji, J, a Judge who is entitled to the 
greatest possible respect. Referring to 
the previous decision of the Allahabad 
High Court he makes thisstatement : 

“Tf a Court sees that the plaintiff is entitled 


to the relief which he claims, although on 
grounds other than those put forwerd in his 


claim, the Court should grant that relief, if 
the defendants were not thereby taken by sur- 
prise ;" 


and then states : 

“This is not wu case in which the defendant 
was or could be taken by surprise if the question 
of the title setup by the plaintiff in his plaint 
was determined.” 


Although I have noted the difference bet- 
ween that case and the one before me, the 
main question which the learned Judges in 
that case had to decide .was whether the 
question of title had been raised and had 
been investigated by the parties. Now that 
much is true in this case. It was quite 
unnecessary for the defendants to do so. 
They in fact claimed adverse title in con- 
tracliction to title by adverse possession 
and they invited the Courts below to in- 
vestigate it. Both Courts have come io the 
conclusion that they have not established 
that title. Nowit would be a matter of 
surprise to me if at this time of the day in 
India a plaintiff, who has established facts 
which would entitle him to the particular 
form of relief claimed, should be debarred 
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from obtaining that relief merely because 
the allegations or some of them had not 
been established in their entirety. In this 
case I would remind myself that the ques- 
tion which was not established in favour 
of the plaintiff here was the fact that the 
relationship of lendlord end tenant existed; 
and, if I may be allowed to say, the true 
principle to be appliedis that adopted 
and set out by Banerji, J. in the case to 
whether in the cjr- 
cumstances the parties, and in this case the 
defendants could be said to have heen 
taken by surprise. Now two things were 
gone into. Not only was the question of 
title gone into but also the actual possession 
of the parties. Now upon this question de- 
pended the issue which was never settled, 
the principle of Jimitation to be epplied. 
Now if any one in this case were 
to complain about being taken by surprise, 
it would, I imagine, be the person upon 
whom the onus lay, and, having regard to 
my view of the Article to be applied in 
this case, [have no doubt that the onus 
was onthe plaintiff. Now he might well 
have said, had the decision been the other 
way, that this was nocin issue. He might 
have said: It is forme to establish if I 
had been in possession, nd although I 
have given evidence of my possession, my 
evidence would have been of a somewhat 
different kind hed this issue been speci- 
fically raised. 
The onus was not on the defendants, sn 

having regard to the fect that only the 
question of possession of the respective 
parties was gone into, it seems to me that 
T should be straining the fects of the case 
if 1 come tothe conclusion that any party 
here had been prejudiced by the Judge de- 
ciding the question of limitation. It is 
true, as Mr. Khurshed Husnain states, 
that in the circumstances he might 
not have been bound to decide the question 
of limitation, had he in the first plece 
come to the conclusion that the plaintiff 
had failed to establish the relationship of 
landlord end tenant and dismissed the plain- 
tiffs claim. But although in this Court 
in the notice of appeal, I see that the ques- 
tion is raised, there does not appear 
to have been any objection in the Court be- 
low tothe Judge investigating this ques- 
tion. Butin any event, having regard to 
the view I take of the case, namely that it 
was upon the plaintiff to establish this fact, 
it is impossible in my judgment to come 
to the conclusion that the defendants in 
this case have been prejudiced by the Judge 


“588 


investigating this matter to which I have 
made repeated reference, namely the ques- 
tion of limitation. The plaintiff had ests- 
blished a case which entitled him to eject the 
defendants and in those circumstances the 
only question which could possibly arise 
was the question of limitation. If the ac- 
tion ofthe plaintiff had been dismissed, I 
cannot imagine what evidence the plaintiff 
could have called other than the evidence 
he did produce and what evidence the defen- 
dants could have adduced in. this case 
other than that they did adduce, namely 
thatthey attempted to establish the fact 
that they -had actually been in possession 
for a period of thirty years. I need 
not refer in detail to the judgment 
of the learned Judge on this question. He 
has properly placed the onus upon the plain- 
tiff. Hehas not been satisfied with the 
evidence of the defendants about the length 
of time they were in possession and he comes 
to the conclusion that they could have been 
in possession for no more than eight years. 
For these reasons it seemsto me that the 
learned Judge was right in the conclusion 
at which he arrived. The appeal fails and 
must be dismissed with costs. Leave to 
appeal under the Letters Patent is re- 
fused. 
D. Appeal dismissed. 


Pp Ne MEE— 


RANGOON HIGH COURT 
Civil Miscllaneous Appeal No. 44 cf 1935 

December 12, 1935 | 

Mossy AND Ba U, JJ. 
RAMDHO—ApPELLANT 

VETSUS 
PREETAM SINGH AND oTanRs— 
RESPONDENTS. 

Provincial Insolvensy Act (V of 1920), ss. 24 (1) (a), 
25 (2)—Application by debtor to be adjudicated in- 
solvent — Allegation by creditors that he was not 
unable to pay debts—Duty of Court to take evidence 
tendered — Heid, order refusing to adjudicate was 

roper. 

Where a debtor applied to be adjudicated an in- 
solvent, and the creditors contended that, though the 
- debtor had been arrested once in execution, yet there 
was no reason to believe that he was unable to pey 
his debts, or anything more than unwilling to pay 
his debts, although the Court under s. 24 (1) (a), 
Provincial Insolvency Act is not bound to do go, yet 
it is entitled to hear further evidence, In fact under 
such circumstances the Court is bound to take the 
evidence tendered to it and to pass orders refusing 
to adjudicate the petitioner, if necessary. Chhatrapat 
Singh Dugar v. Kharag Singh Lachmiram (1), disting- 
uished. 

C. Misc. A. against the decree of the 
District Court, Thaton, in Insolvency Case 


No, 21 of 1934. 
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Mr. Talukdar, for the Appeallant. 
Mr. K. N. Dangali, for the Respondents 
Nos. land 3. i 


Mosely, J.—This is an appeal against 
the order of the Additional District Jude, 
Thaton, refusing to adjudicate the ap- 
pellant, Ramdeo. Ramdeo had been 
arrested in execution for a comparatively 
small debt, one of Rs. 600 odd. He had 
also a larger judgment-decree against him 
to that amount of Rs. 3,129. His total 
debts amounted to just under Rs. 4,000. 
The learned Additional District Judge 
found that he was entitled to receive the 
sum of Rs. 5,000, under a compromise in 
another suit, and that he also had movable 
preperty, including two shops in the names 
of his two minor sons. It is argued in this 
appeal that the mere fact that the appel- 
lant had heen arrested in execution was 
prima facie proof of his inability to pay 
his debis, end that the Court should have 
accepted that without question, and pass- 
ed an order of adjudication reserving 
any further questions until the matter of 
discharge came up. Ghhatrapat Singh 
Dugar v. Kharag Singh Lachmiram (1), a 
decision of the Privy Council on appeal 
from the High Court of Calcutta, is 
quoted in this connection. Under s. 6, 
Provincial Insolvency Act, a debtor com- 
mits en act of insolvency entitling him 
under s. 7 to present a petition if he 

stitions to be adjudged en insolvent, or 
is imprisoned in execution of a decree for 
money, but under s. 10 (1) of the Acta 
debtor shall not be entitled to present an 
Insolvency petition, unless he is unable to 


pay his debts, and also those debts 
amount to over Rs. 500, or also he is 
under arrest or imprisonment, eic. Under 


s. 25 (2) of the Act the Court shall 
dismiss the debtor's petition if if is not 
satisied of his right to present the peti- 
tion. Under s. 24 (1) of the Act the 
Court shall require proof of the debtor's 
right to present the petition, provided that 
the debtor shall be required to furnish 
only such proof as to satisfy tLe Court ` 
that there are prima facie grounds for 
believing the same. 

Now, in the present case, the opposing 
creditors at once contended that, though 
the debtor had been arrested once in 
execution, yet there was no reason to þe- 
lieve that he was unable to pay his debts, or 


(1) 10 Bur. L T 25; 39 Ind, Cas. 783; AIR 1916 PO 
61,441 A 11; 44 O 535; 21 MLT 36; 15 ALJ 87; 
(1917) M W N 100;32 M L J l; 19 Bom. L R174; 25 
O L J 215; 21 O W N 497 (P O). 
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anyihing more than unwilling to pay his 
debis, and though under s. 24 (1) (a) 
the Court was not bound to hear further 
evidence, yet it was entitled to do so, and, 
of course, in a case like the present one 
it naturally had to do so. The case 
quoted to us proceeded on an entirely 
different footing, as the Insolvency Court 
there did not hold that the debtor was 
not entitled within the terms of the Act 
to present the petition. It ‘apparently 
held, on grounds outside the wording of 
the Act, that the debtor’s petition was 
an abuse of the process of the Court. So 
far as I can see, the ground in that case 
was something in the nature of a fraudu- 
lent preference of one creditor over the 
other. The present case, of course, is 
entirely different, and it is obvious that 
the Judge was entitled, in fact bound to 
take the evidence tendered to him and to 
pass the order he did. This appeal will 
be dismissed with costs, Advacate’s fee 
three gold mohurs. 

Ba U,J.—In the circumstances of this 
case I agree that this appeal should be 
dismissed with costs. < 

N. | Appeal dismissed. 





PRIVY COUNCIL 
Appeal from the Allahabad High Court 
| ‘February 11, 1936 
Lorp THANKERTON, SIR Guorce LOWNDES 
AND Sirk SHADI LAL 
Sahu JAGDISH WAR NATH AND ANOTHER 
—APPELLANTS 


versus 
Sahu GAURI SHANKAR—Rxgsponpent. 


Practice—Privy Council—Concurrent finding of 
fact—No interference. 

Where in appeal before the Board the first point 
reised was with reference to the suggested blending 
or throwing of property self-acquired by the ap- 
pellant’s father, into the common stock with the 
encestral property which he held; the second point 
was the issue as to whether the joint family had 
any interest inthe business partnership, to use that 
phrase ina very broed sense, which hed existed 
between the respondent and the appellant’s father for 
some fifteen years fiom 1905; andthe third question 
raised was with regard to whether the four deeds 
dated in 1920 by which the partnership was finished 
up and ths various properties directly or indirectiy 
concerned with the partnership were dealt with was 
a family settlement carried out, on the assumption 
that the joint family properties were involved : 

Held, that each of those three questions in the 
circumstances of the case was a pure question of fact, 
however much incidentally there mighthave been 
questions of law involved on particular points, and 
Since on those three questions of fact the Courts 
below have found concurrently against the eppellant, 
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the Board would not depart from the practice of no 
interfering with concurrent findings of fact. 


Messrs. L. DeGruyther, K. C. and W. 
Wallach, for the Appellants. 

Messrs. 9. P. Khambatta and V. K. Krish- 
na Menon, for the Respondent. 

Lord Thankerton.—Their Lordships 
find it unnecessary to call on Counsel for the 
respondent in this case or to enter in 
any detail into the facts. 

Mr. De Gruyther on behalf of the 
eppellents, has raised three questions on 
the appeal. The first point is with refer- 
ence to the suggested blending or throw- 
ingof properly self-acquired -by Bish- 
eshwar Nath the, appellant’s father, into 
the common stock with the ancestral pro- 
perty which he held. The second point 
is the issue es to whether the joint 
family had any interest in the business 
partnership, to use that phrase in a very 
broad sense, which had existed between 
the respondent and Bisheshwar Nath 
for some fifteen years from 1905. The 
third question raised by Mr. De Gruyther 
was wilh regard to whether the four deeds 
dated in 1920 by which the partner- 
ship wes finished up and the various 
properties directly or indirectly concerned 
with the partnership were dealt with 
was a family settlement carried out on 
the assumption that the jont family pro- 
perties were involved. 

In their Lordships’ opinion each of those 
three questions in the circumstances of 
this case is a pnre question of fact, 
however much incidentally there might 
have been questions of lew involved on 
particular points, and on those three 
questions of fact the Courts below have 
found concurrently against the appellants. 

In these circumstances, their Lordships 
see no reason why they should depart 
from the practice that is common before 
con~ 
current findings of fact, and they will 
accordingly humbly advise His Majesty 
that. this appeal should be dismissed with 
costs. 

De Appeal dismissed. 

Solicitors for the Appellant:—Messrs, 
Douglas Grant and Dold. 

Solicitors for the Respondent:— Messrs, 
Nehra &Co. 
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RANGOON HIGH COURT 
Miscellaneous Appeal No. 35 of 1935 
July 31, 1935 
Pac, C. J. AND SEN, Jd. 
M. E. BHAIYAT-—APPELLANT 
VETSUS 
ABDUL MAJID AND ANOTAER— 
RESPONDENTS 
Presidency Towns Insolvency Act (III of 1909), 
s. 40—Rangoon High Court Insolvency Rules, r. 170 
—Application for discharge—Attendance of insolvent, 
necessity of —Failure to appear—E fect of. 


The insolvent’s attendance at hearing of the applica- 


tion for the discharge on the dav fixed in that 
behalf is requisite for the due hearing snd consider- 
ation of the applicetion, and the failure of the in- 
solvent to appear on the day fixed for the hearing 
of his application for discharge is a failure to appear 
in the High Court of Judicature on the day fixed 
for his attendance for the purpose in haud. 
Misc. A. againt an order of this 
dated February 5, 1935. 
Mr. F. S. Doctor, for the Appellant. 
Mr. S. H. Khan, for the Respondent. 
Page, C.J.—This appeal is allowed. On 
July 24, 1933, Tar Mohammad Hajee Osman 
was adjudicated insolvent on his own peti- 
tion. On July 31, he stated that he was 
prepared to furnish security in the sum of 
Rs. 500 if a protection order was granted 
to him. On August 2, the respondents 
entered into a bond, the material words of 
which are : 
'" The condition of the above-written obligation 
is such that ifthe said Tar Mohammed Hajee 
Osman, the petitioner inan insolvency application 
No. 165 of 1933 shall appear ia the High Court of 
Judicature at Rangoon on the day which may be 
fixed forth: public examination or for his at- 
tendance for any other purpose and thenceforth on 
the day or days to which the hearing on the said 
insolvency application shall „be adjourned until the 
disposal oftne said application or the cancellation 
ofthis security and if he shell duly prosecute his 
insolvency petition, then this obligation shall be 
void and of no effect. Jéls3 to remain in full force 
and virtue.” 


On June 22, 1934, the insolvent filed an 
application for this discharge. After cer- 
tain adjournments the date finally fixed for 
the hearing of the application for discharge 
was November 27, 1934. When the case was 
called for hearing an epplication was made 
on behalf of the insolvent for an adjour- 
ment upon the ground that the insolvent 
was in India.. This application was reject- 
ed, and the application for discharge was 
dismissed with liberty to the insolvent to 
make a fresh application if he was so 


advised. s 
Now, on September 12, 1934, an appli- 


Court, 


cation had been made on behalf of the. 


insolvent for an order granting him per- 
mission to leave the Jurisdiction. It 
appeared, however, that before the appli- 
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cation was made the insolvent had left 
Burma for India. On December 12, 1934, 
the present application by one of the 
creditors of the insolvent was filed praying 
that notice might issue to the sureties under 
the bond to deposit the money secured in 
Court.. The application owas heard by 
Braund, J., the learned Judge in insol- 
vency, and it was dismissed having regard 
tothe terms ofthe bond. On behalf of 
the appellant it was contended that the 
words : 

“shall appear inthe High Court of Judicature at 
Rangoon on the day which may be fixed for his 
public exeminationor for his attendance for any 
other purposs” ; 
meant on the day fixed for public exa- 
mination oron which he was expected to 
attend for some other purpose in connection 
with his insolvency. Braund, J., however, 
observed that : 

“There is about those words, in my opinion, a 
flavour of obligatiun onthe insolvent. It meens, 
I think, that it must be such a day that the 
insolvent is compelled to attend on.” 

The learned Judge then point out that an 
insolvent is not compelled to attend at the 
hearing of the application for his discharge, 
although if he does not do so, certain con- 
sequences wdverse to him may result. 
With due respect, however, I am unable to 
so construe the words in the bond to which 
reference hes been made. In my opinion 
the object and effect of inserting those words 
in the bond was to make .it an obligation 
thereunder that the sureties should 
be liable if the insolvent did not appear 
on any day fixed for his attendance and on 
which for the purpose of the insolvency 
his attendance was required. No one can 
doubt—and it is of course plain—that an 
insolvent is required to attend on the day 
fixed for the hearing of an application for 
his discharge, because under s. 40, Presi- 


dency Towns Insolvency Act: 
“the Court may put such questions to the 
evidence as it may 


think fit.” 

Further r. 170, Insolvency Rules of the 
High Court : 

“As the hearing of the 
for hisdischarge the Official Assignee and any 
creditor may cross-examine the insolvent and 
offer evidence insupport of the grounds mentioned in 
the Official Assignee’s 1eport.” 

His attendance, therefore, at hearing of 
the application for the discharge on the 
day fixedin that behalf was requisite for 
the due hearing and consideration of the 
application, and in my opinion, the failure 
of the insolvent to appear on the day fixed 
for the hearing of his application for dis- 
charge in the present case, was a fajlure to 
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appear inthe High Court of Judicature 
on the day fixed for his attendance for 
the purpose in hand within the meaning 
of those words as used in the bond. For 
these reasons the order from which the ap- 
pealis brought is set aside, and an order 
is passed directing the securities jointly 
and severally to deposit in Court the 
sum of Rs. 500 pursuant to the terms of 
the bond. The appeilant is entitled to his 
costs, three gold mohurs, in each Court. 

Sen, J.—I agree. 

N. l Appeal allowed. 


m 
Re eT 


LAHORE HIGH COURT 
Criminal Revision No. 628 of 1935 
September 13, 1935 
AGHA HAIDAR, J. 
EMPEROR—PROSECUTOR 
- versus 
SHERA—Conviot—ResronpDENT. 

Penal Code (Act XLV of 1860), ss. 376, 377—Cases 
of rape and unnatural vice should be tried by 
Magistrate with powers under Criminal Procedure 
Code (Act V of 1898), s. 30—Ojfence under s. 377 
commiticd with violence — Sentence of whipping in 
addition to rigorous imprisonment — Propriety 
OF. 
as of rape and unnatural vice should, as far os 
possible, be tried by Magistrate with powers under 
s. 30 Criminal Procedure Code, so that if circum- 
stances call for a heavy sentence, then.the same may 
| be given up to the outside limit of seven years. 

Where an offence under s. 377, Penal Code, is com- 
mitted after using violence a sentence of whipping 
in additioa to rigorous imprisonment is eminently 
right and proper,- 

-C. R. from the decision of the District 
Magistrate, Multan, dated April 24, 19385. 

Mu. IM. Tufail, for the Government Ad- 
vocate, for the Crown. 

Order.--—This case has been very properly 
submitted to this Court by the District 
Magistrate for enhancement of the sentence. 
The accused, whois aged 22 years, caught 
hold of the complainant, who is aged about 
12 years, and after using violence committed 
unnatural offence upon his person under the 
most revolting circumstances. The accused 
was tried by a first class Magistrate for the 
offence under s. 377, Indian Penal Code. 
The Magistrate, who seems to have very 
strange ideas about this particular form of 
crime and also about his own duties as a 
Magistrate, has imposed the ridiculously 
light sentence of six months’ imprisonment 
upon the accused. 

I have expressed the opinion in my judg- 
mients on more than one occasion that cases 
of rape and unnatural vice should, as far as 


possible, be tried by Magistrate with s. 30 
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powers, so that if circumstances call for a 
heavy sentence, then the same may be given 
up to the outside limit of seven years. This, 
however, was not donein the present case, 
and all thatI can dois to enhance the sent- 
ence to two years’ rigorcus imprisonment. 
Iam also of opinion that it is a case in 
which whipping would be eminently right 
and proper. l order, therefore, that in ad- 
dition to the sentence of two years’ rigorous 
imprisonment the accused be given thirty 
stripes, provided the medical officer certifies 
that he is physically fit to undergo this par- 
ticular form of punishment. I understand 
that the accused had already served out his 
sentence. He shall be arrested and sent to 
jail to serve out the rest of the sentence and 
shall be whipped as already indicated. 
N. Sentence enhanced. 





RANGOON HIGH COURT 
Civil Miscelluneous Appeal No. 26 
of 1935 _ 
July 9, 1935 
. BAGULEY AND Macknegy, JJ. 
MA AMINA BIBI—APPELLANT 
VETSUS 
MA KHATUN-—RESPONDENT. 

Lunacy Act (IV of 1912), ss. 77, 83— Accounts filed 
by Manager of lunatic’s estate—Accuracy of accounts 
impugned—Inquiry under s. 77—Necessity of —Order 
that accounts were passed—Appealability of, 

Where accounts are filed bythe manager ofa 
lunatic’s estate and their accuracy is impugned under 
s. 77, Lunacy Act, some kind of an inquiry must be 
held onder s. 77 and some record must be made of the 
inquiry, and in passing orders reasons must be shown 
as the order passed is an appealable order and the Ap- 
pellate Court must be placed in a position of know- 
ing what has moved the mind of the Judge in coming 
to the conclusion which he came. — 

An order passed under s. 77 simply to the effect 
that the accounts were passed implies that the objec- 
tions to the accounts were rejected. This being an 
order passed undera section which falls within 
Chap. V Lunacy Act, an appeal lies to the High Court 
under s, 83. re 

C. Misc. A. from an order of the- District 
Court, Pegu, dated January 7, 1935. 

Mr. Mg. Aye, for the Appellant. 

Mr. Chan Htoon, for the Respondent. 

Baguley, J.—This is an appeal under 
s. 83, Lunacy Act, against an order passed 
by the District Judge accepting certain 
accounts which have been filed by the 
manager of the lunatic’s estate. The actual 
order passed by the learned Judge is 
simply tothe effect that the accounts were 
passed, but this obviously implies that 
the objectidins to the accounts were reject- 
ed. This being an order passed under a, 


section which falls within Ch. V, Lunacy 
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a appeal lies to this Court under 
Ss. 88. 

The respondent, as has ‘been said, is the 
manager of a certain lunatic’s estate. 
Accounts were filed under s. 76 (2). Cer- 
tain relations impugned the accuracy of 
the accounts under s. 77. The objection 
filed in para. 1 states that certain ex- 
penses shown as expenses in a Case were 
neither incurred nov correct. 1t was objeci- 
ed that this sum should not be deducted 
from the lunatic’s estate. Peragraph 3 
states thatanothersum shown as expenses 
in an execution case should not be de- 
ducted from the lunatic’s estate andthe 
accuracy of the account of expenses in- 
curred was challenged. Paragraph4 has 
a Similar objection. Paragraph 5 ends up 
with a general statement that other sums 
of money shown as expenses are incorrect. 
In the absence of details no attention 
could be paid to that paragraph. The 
record of the case shows that the learned 
Judge after several adjournments heard 
arguments on January 3, with regard to 
the eccounts. No evidence of any. kind 
Whaiscever was recorded. The case Was 
adjourned for orders until January 7. The 


order passed was as follows: 

“I am satisfied thatthe items shown in the 
accounts filed were expended for the benefit vf 
the minor. Accounts dated October 5, 1934, 
passed, For filing of further acccounts on May 14.” 


It may be noted that the order is writ- 


ten so carelessly thatthe lunatic is des- 
cribed’ asa minor. There is no evidence 
on the record upon which the learned 
Judge could have decided that sum of 
money were or were not paid. There is 
no statement in the judgment or any-. 
where else toshow why the expenditure 
of this money was regarded as being 
properly debitable to the estate of the lun- 
atic. It is quite impossible for any appeal- 
able order tobe passed which gives no 
grounds of any kind from which an Ap- 
pellate Court can form an opinion as to 
whether the Judge is correct or incorrect 
in coming to the conclusion which he had. 
The order of January 7, 1935, which, as 
has been said, must be regarded as an 
order dismissing the objections to the 
accounts filed, is set aside and the case is 
sent backtothe trial Court for disposal 
on its merits. Some kind of an inquiry 
must beheld under s.77 andsome record 
must be made of the inquiry, and in pass- 
ing orders reasons must be shown as the 
order passed is an appealable order and the 
Appellate Court must be placed in a posi- 
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tion of knowing what has moved the mind 
of the Judge in coming to the conclusion 
which he came. Cosis of this appeal to 
becosts in the case es ultimately decided 
and we assess Adovecate’s fee of the appeal 
at two gold mohurs. 

N. Case remanded. 


_ LAHORE HIGH COURT 
Second Civil Appeal No. 603 of 1935 
October 10, 1935 
Jat DAL, J. 
BHAGWAN DAS—PLAINTIFF 
—~APPHLLANT 
VETSUS 
GIAN CHAND AND ANoTHER— 
DEFENDANTS— RESPONDENTS. 

Hindu Law—Gifit—Pas3ing of possession, when es- 
sential—Exceptions to rule, if apply where house 
gifted was in actual possession of donor and could 
have been given to donee. 

While it is true that passing of possession is not 
always necessary to validate a gift under the 
Hindu Law, itis an essential condition in order to 
make a gift valid if the” property which is the 
subject-matter of the gift is capable of being 
given possession of to the done2 and the dozes is 
capable cf teking possession, There are some ex- 
ceptions to this rule, e.g. whea the donor and the 
donee stand in such relationship that the doaor is 
practically the guardian of the donee or the pro- 
perty is not ia possession of the donor but in 
‘possession cf the tenants or even a trespasser and 
the donor has done all that is in his power to 
divest himself of his ownersnip and duminion over 
the property and to vest the same in the donee. 
Another exception is where both the donor and the 
donee are living together in the gifted house, But 
these exceptions have no application: to a case where 
the house in dispute was in actual possession of 
the donor and could have been given to the donees. 


S. C A. from the decree of the District 
Judge, Attock, dated January 21, 1935, 

Mr. Badri Das, for the Appellant. 

Mr. Mehr Chand Sud, for the Respon- 
dents. 
' Judgment.—On November 29, 1924, the 
plaintit? Bhagwan Das made a gift of a 
house in Campbelipur to the respondents, 
Gian Chand and Musammai Chandrawali. 
It has been found that possession of the 
house was not given tothe donees though 
it was provided in the deed of gift, which 
was a registered document, that the donor 
would bs entitled toreside in one of the 
rooms ofthe house and actual possession 
of the remaining house had been or was to 
be given to the donees. After the date 
of the gift the donor remained in posses-. 
sion of the whole house throughout. In 
1932 a mutation in respect of the house 
was made in the revenue records in favour 
of the donees. Consequently, a suit was in- 
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stituted by the appellant Bhagwan Das for 
a declaration that the gift was invalid be- 
cause it was not accompauied by posses- 
sion. The trial Court decreed the suit, 
but the District Judge on appeal has held, 
while agreeing with the trial Court that 
possession did not pass, that under the 
Hindu Law passing of actual possession 
is not necessary and therefore the gift 
was valid. He‘has.also held that the -suit 
did not lie for a mere declaration because 
the plaintiff should have also asked for 
the cancellation of the deed of gift. 


In my opinion the view of the District 
Judge on all these. matters is erroneous. 
While itis true that passing of posses- 
sion isnot always necessary to validate a 
gift under the Hindu Law itis an essen- 
tial condition in order to make a gift valid 
if the property which is the subject-matter 
of the gift is capable.of being given pos- 
session of to the donee and the donee is 
capable of taking possession. There are 
gome. exceptions to this rule, e. g., when 
the. donor and the donee stand in such re- 
lationship that the donor is practically 
the guardian of the donee or the property 
is not in possession of the donor but in 
possession of the tenants or even a tres- 
passer and the donor has done all that is 
in his power to divest himself of his owner- 
ship and dominion over the property and 
to Vest the same in the donee. Another 
exception is where both the donor and the 
donee are living together inthe gifted 
house. But these exceptions have no ap- 
plication tothe present case where the 
house in dispute was in acutal possession 
ofthe donor and could have been given to 
the donees. It has been found that the 
donor has throughout been living in the 
whole house and the donees never took 
possession of any part thereof. The rule 
laid down in para. $58 of Mulla’s Princi- 
ples of Hindu Law has full application to 
the facts of this case. Some cases cited 
at the Bar merely illustrate the in- 
stances that I have given above on both 
sides and do notin any way militate against 
the ‘general rule that ordinarily possession 
must be given tothe donee in order to 
oe a - valid gift under the Hindu 

aw. 


_ The suit in my opinion was not barred 
by time, The plaintiff was throughout in 
possession and he need not have instituted 
a suit to have the gift. declared void till 
the donees did something to attack his 


title, and thefirst attack by them was by: 


161—75 & 76 
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getting a mttation sanctioned in their 
favour in 1932. I am also of opinion that 
under the circumstances ib was not neces- 
sary for the plaintiff to have prayed for the 
cancellation of the deed of gift. The plain- 
tiffs principal contention is that the trans- 
action evidenced by the deed is not effec- 
tual because owing to the accompanying 
circumstances: the deed did not transfer 
any valid title to the defendants. It is 
probable that if his main ground for re- 
lief had been that the deed of gift was 


ineffectual owing to his consent to it hav- 
a 


ing been given under undue influence, 
fraud, misrepresentation, etc. or for some 
Such reason, then it would have been 
necessary for him to have the deed can- 
celled. On all these grounds, therefore, I 
hold that the decree of the District Judge 
is erroneous and must be set aside. I 
accept the appeal, and setting aside the 
decree of the District Judge restore that 


of the trial Judge with costs through- 
out. 
N. Appeal allowed. 


NAGPUR HIGH COURT | 

Second Civil Appeal No. 117-B. of 1935 

January 16, 1936 
Boss, J. 
JANSA TANSA KALAR—PLAINTIFE— 
APPELLANT 
; VETSUS * 

SK. BANOO—Dsrenpant—RasgponDENT. 

Damages-~-Suit for damages for assault and bat- 
tery—Punitive damages, if can be awarded as 
special head of damage—Court, if bound to consider 
it—Question, if can be re-opened in second appeal 
—Burden of proof in such cases—Court is bound to 
weigh entire evidence as a whole—Defendant, if 
can plead as to cause of action—Defendant not 
doing so--Court, if can take it into consideration. 

Questions about the adequacy of damages are 
ordinarily questions of fact which cannot be enter- 
tained in second appeel; punitive damages are not 
capable of assessment in terms cf money or of 
money's worth. They cannot, therefore, be claimed, 
or awarded, as a special head of damage, but 
must be included under the head of general dama- 
ges, and must be awarded ina lump sum. It is one 
of the elements a Court is entitled, buf not bound, 
to consider, especially when the plaintiff has not 
asked it to. Where in a suit for damages every. 
element the plaintiff has relied on, such as his 
reputation and status, his mental sutlering, the 
wantonness of the attack, and the public nature of 
the place, has been duly considered, it is not open 
to hin in second appeal to re-open this question. 

In a suit for damages for assault and battery 
the burden lies on the plaintiff to establish his 
case, and not on the defendant. He hes to-show 
the exact cjrcumstances in which the essault 
occurred, and the Court is not only entitled, but 
is bound to weigh the entire evidence-»yn record - 
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as a whole before coming to a decision as to ex- 
actly what had happened. If it finds the assault 
was unpremeditated, it is entitled to take that into 
consideration. Its doing so means no more than 
this, that the plaintiff has not established those 
extra elements of sggravation, namely a premedit- 
ated attack deliberately made with the intention 
of insulting end annoying, which would entitle him 
to a pro tanto increase of damages. Damodhar 
Gangadhar v. Vishwanath (1), referred to. 

There is a difference between the position of a 
plaintiff and a defendant in matters relating to the 
assessment of general damages. The defendant can 
plead matters which go to damages only and not. 
to the cause of action or the defence to it, but 
the fact that he has not done so does not mean 
that the Court cannot take it into consideration, 
although in the absence of a plea to that effect, 
perhaps if would not be bound to do so. 


S. C. A. against the decree in Civil Ap- 
peal No. 35-B of 1934 in the Court of the 
Additional District. Judge, Amraoti, dated 
January 7, 1935, arising out of Civil Suit 
No. 0382 of 1933, in the Court of the Sub- 
Judge, Second Class, Morsi, dated on June 
28, 1934. 

Mr. M. R. Bobde, for the Appellant. 

Judgment.—This suit is for damages 
for assault and battery, and the questions 
before me relate solely to the measure of 
damages. The plaintiff claimed Rs. 1,000 ` 
which he p aouen as follows: | 

S. 
500 for loss of reputation, 
300 for mental worry, and 
200 for physical injuries. 

The’ first Court awarded him Rs. 700, 
of which Rs. 500 were for loss of reputa- 
tion and Rs. 200 for mental worry. It 
decided that the plaintiff had incurred no 
expenses in connection with bis physical 
injuries, which were of a very slight 
nature, and so allowed him nothing under 
that head. 

The lower Appellate Court consider- 
ed this excessive and lowered the award 
to Rs. 150. It pointed out, quite rightly, 
that the first two heads of claim were 
in the nature of general damages which 
need not be claimed seperately, and so 
dealt with them under one head. There 
was no appeal by the plaintiff with respect 
to the disallowance of s. 200 for bodily 
injury by the first Court. The plaintiff 
appeals here. 

There can be no doubt that ques- 
tions about the adequacy of damages are 
ordinarily questions of fact which cannot 
be entertained in second appeal. But the 
learued Advocate for the plaintiff relies 
on my ruling in Damodhar Gangadhar 
v. Vishwanath (1) and states that 


2 
(1) 28 N L R 320; 141 Ind. Cas, 58; Ind. Rul. (1933) 
Nag. 19; AIR 1933 Nag. 29. 
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second appeal will lie if there has been a 
mistake in the principle of assessment, 
and also if the lower Courts have travelled 
beyond the pleadings of the parties. . He 
contends that both: have occurred here. 

His first point is that in actions of 
this kind damages are awarded for a 
two-fold purpose, one by way or repara- 
tion to compensate the plaintiff for the 
injury inflicted upon him, whether it be 
bodily injury, mental suffering, or loss of 
reputation, and the other, for purposes of 
punishment. He refers me to Gurdii 
Singh v. Fakir Chand (2) and to Pollock 
on Torts, Twelfth Edition, page .189, and 
claims that the lower Appellate Court has 
dealt only with the first head, and has 
not attempted to punish the plaintiff for 
a wanton and unprovoked assault. ; 

As an answer to this it would, 
perhaps, be enough to say that the plain- 
tiff has not asked for damages by way of 
punishment. He has contented himself 
with » claim for compensation, and can 
hardly complain of not being given what 
he has not asked for. But a better reply 
is this. Punitive damages are not capable 
of assessment in terms of money or of 
money's worth. They cannot, therefore, be 
claimed, or awarded, as a special head of 
damage, but must be included under the 
head of general damages, and must be 
awarded in a lump sum. It is one of the 
elements a Court is entitled, but not 
bound, to consider, especially when the 
plaintiff has not asked it to. Every ele- 
ment the plaintiff has relied on, such as 
his reputation and status, his mental 
suflering, the wantonness of the attack, 
and the public nature of the place, has 
been duly considered. Consequently, it is 
not open to him in second appeal to re-open 
this question. 

The next point Yraised is that the 
lower Appellate Court has relied on the 
fact that the assault, though unprovoked, 
had not been premeditated, and was. the 
result of a sudden out burst of temper, 
in mitigation. I am again referred to my 
ruling in Damodhar Gangadhar v. Vishwa- 
nath (1) where I have held that elements 
in aggravation must be specifically pleaded 
before they can be taken into considera- 
tion. [t is argued that what applies to 
matters in aggravation must also apply 
to circumstances in mitigation. It is pointed ` 
out that the defendant never pleaded 
anything in mitigation, even in the alter- 
NG, AIR 1933 Lan, 761; 144 Ind. Oas. 7:96 R L 
20; 34 P L R 783. © 
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native, but that, on the contrary, 
denied the entire incident. This, however, 
ignores the fact that the burden lies on 
the plaintiff to establish his case, and not 
on the defendant. He has to show the 
exact circumstances in which the assault 
occurred, and the Court is not only entitled, 
but is bound to weigh the entire evidence 
on record asa whole before coming toa 
decision as to exactly what had happened. 
If it finds the assault was unpremeditated, 
it is entitled to take that into considera- 
tion. Its doing so means no more than 
this, that the plaintif has not established 
those extra elements of aggravation, 
namely a premeditated attack deliberately 
made with the intention of insulting and 
annoying, which would entitle him to a 
pro tanto increase of damages. 

That there is a difference between 
the position of a plaintiff and a defendant 
in matters relating to the assessment of 
general damages can be gathered from 10 
Halsbury, Second Edition, page 145, 
paragraph 186, and also Wood v. Durham 
(3). In that case, Hawkins, J. went so 
far as to say that matters which go to 
damages only and not to the cause of 
action or the defence to it, cannot be 
pleaded at all by the defendant. I do 
not go: as far ss that. I have no doubt 
that the defendant could have pleaded 
this, if he had wanted to. But the fact 
that he has not done so does not mean 
that the Court cannot take it into con- 
sideration, although in the absence of a 
Plea to that effect, perhaps it would not 
be bound to do so. 

I want to add that my remarks are 
confined to the question of general 
damages. They have no réference to matters 


of special damage, nor yet to special pleas- 


In mitigation capable of assessment in 
terms of moneyor money's worth. It is 
possible that pleas of that kind would 
have to be specially pleaded. ButI am 
not dealing with that point here. 

The appeal is rejected under O. XLI, 
r. 11, of the Code of Civil Procedure. 


EN; Appeal dismissed. 
(3) (1888) 21 Q B D 501; 57L J Q B 547; 59 L T 
142; 37 W R 222. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 304 of 1932 
January 17, 1935 l 
D. N. MITTER AND PATTERSON, JJ. 
DURGA PROSAD BARHAI--DEFENDANT 
—APPELLANT 


é VETSUS 
JEWDHARI SING AND OTHERS 


—RESPONDENTS 

Hindu Law-—~Co-parcenary—Succession by survivor- 
ship—Letters of administration, if can be granted— 
Succession Act (XXXXTI of 1925), s. 211 (2)—-Sanction, 
af necessary for validity of alienation—Alienation— 
Manager—Sale justified by legal necessity—~Bona fide 
enquiry—W hole sale, if to be upheld even if part of 
consideration is not for legal necessity-——-Interest— 
Borrowing at high rate —Necessity for that should be 
proved—Power of Court to reduce interest. 

By reason ofs. 211 (2), Succession Act, no letters of 
administration can be granted in respectof the 
estate of a deceased person who wasa member of 
a joint Mitakshera family along with other co- 
parceners, Even if a co-parcener obtains them, he 
need not obtain the sanction of the District Judge in 
order to render the alienation valid. 

Where jointfamily property is sold by the manager 
of the family for legal necessity, but the whole of the 
price is not proved to have been applied to purposes of 
necessity, andthe gale is challenged on that ground 
by the other members of the family, in such cases 
if the sale itself is justified by legal necessity, and 
the purchaser pays a fair price forthe property 
sold, and actsin good faith and after due enquiry 
as to the necessity for the sale, the mere fact that 
part of the price is not proved to have been applied 
to purposes of necessity would not invalidate the sale, 
the purchaser not being bound to see to the applica- 
tion of the price, [f the above conditions are satisfied, 
the sale must be upheld unconditionally whether the 
part not proved tohave been applied to purposes of 
necessity is considereble or not. Krishan Das v. 
Nathur Ram (7), explained. 

Those who support a mortgage of joint family 
property made by the manager must prove not only 
that there was necessity to borrow the principal but 
that it was not unreasonable to borrow at some such 
high rate, and upon some such terms as are provided 
by the mortgage. Ifthe rate of interest is exorbitant- 
ly high although the security is ample, the Court can 
properly infer that it was unnecessarily high, end 
can make a mortgage decree allowing a reduced rate. 
Nazir Begam +, Raghunath Singh (18), relied on. 
rp. 601, col. 2.) 


C. A. from the original decree of the Sub- 


Judge, Darjeeling, dated February 15, 
1932. 
Messrs. Rama Prosad Mukhopadhaya 


and Dhirendru Krishna Ray, for the Appel- 
lant. 

Messrs. Amarendra Nath Bose, Pan- 
chanan Ghose, Sourindra Narayan Ghose 
and Durgadas Ruy, for the Respondents. 

D. N. Mitter, J.—This is an appeal by the 
defendant and arises out ofa preliminary 
decree in a suit on mortgage commenced by 
the plaintiff. The decree is dated February 
15, 1932. The suit was to enforce a mort- 
gage executed by one Jadunath Sarma, 
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who is said to be the karta of a joint Mitak- 
shara family, on May 26, 1922. Jadunath 
hypothecated by this document the immov- 
able properties belonging to the joint 
family. In order to understand the position 
of Jadunath with reference to the family it 
is necessary to state the following facts: 
One Bhagoo Mistri had three brothers 
namely Gaku, Nimchand and Fulchand. 
There was some sort ofa partition between 
Gakul, Nimchand and Fulchand, and 
Bhagvo got in his share the properties, some 
of which have been mortgaged by the docu- 
ment on which the present suit has been 
brought. Bhagoo died leaving behind him 
surviving hisson Kali Charan whodied on Feb- 
ruary 9, 1918. Kail Charan had a son Raghu- 
nath who died at the age of 42 but during the 
lifetime of Kali Charan. Kali Charan died on 
the date already mentioned leaving him 
surviving Jadunath and Durga Prosad, two 
of his grandsons by his son Raghunath. 
The. relationship between the plaintiff and 
some of the pro forma defendants to the suit 
may be shown as follows: Chattar Singh 
had- five sons Jewdhari, plaintiff No. 1 in 
the present suit, Deo Narayan, whose son is 
Bharat Singh, defendant No. 2, Ramdhiyan 
Singh whose son is Sadhusaran Singh, 
plaintiff No. 2, Ramnarayan, and Sewsagar, 
whose son is Ambika Singh, plaintiff No. 3 
tothe suit. The allegations ofthe plaintiffs 
in the plaint are that for the purpose of 
meéeting the expenses of the joint family 
which consisted of Jadunath himself and his 
infant brother Durga Prosad, who was born 
in August 1909, a sum of rupees twelve 
thousand (Rs. 12,000) was borrowed on 

Mzy 26, 1922, by Jadunath as the karta of 

the joint family. Jt may be mentioned that 

the mother of Durga Prasad, Musammai 

Daho Kuar, was alsoa member of the family 

at the time of the execution of the mortgage. 

The amount advanced on the mortgage was 

Rs. 12,000 (rupees twelve thousand) and the 

mortgage is said to have been executed by 

Jadunath Sarma for self and as the natural 

guardian of Durga Prosad, the defendant 

appellant. - 

_ The interest claimed was Re. 1-8-0 

per mensem, that is 18 per cent. per annum 

with nine-monthly rests if the sum be not 
paid within the period of nine months. The 

due date Of the mortgage was May 26, 1924. 

The, properties mortgaged are given in 

Schs,. A and B to the plaint. Plaintiffs 
-stated that the amount due at the date of 

the suit on the bond including interest 
„would be about Rs. 54,000 (rupees fifty-four 
thousand) and that the plaintiffs were 
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giving up a sum of Rs. 9,000 (rupees nine 
thousand) out of the interest and claimed. 
Rs. 45,000 (rupees forty-five thousand). 
Plaintiffs accordingly asked for the usual 
decree for sale, the mortgage being in the 
nature of a simple mortgage. Several 
defences were taken in the suit. It was 
stated that Jadunath was not the karta of 


‘the joint family consisting of Jadunath and 


Durga Prosad. It was also said that the 
previous debts were neither genuine nor 
real nor were incurred for family necessity, 


-and that there was no justifying necessity 


when the mortgage was executed so as to 
make the alienation binding on the joint. 
family property. A further defence was 
taken, namely that as Jadunath obtained 
letters of administration of the estate of 
Kali Charan, after Kali Charan's death in 
1918, the mortgage was not binding on the 
minor a8 no sanction was obtained from 
the probate Court sanctioning the alienation 
in question. A very important statement is 
made in the written statement to the eflect 
that a short time before the execution of 
this morlgage Jadunath, with the permis- 
sion of the District Delegate of Darjeeling, 
sold to Abdul Rahim of Calcutta a very - 
good portion of the ancestral properties for 
Rs. 50,000 (rupees fifty thousand) as 
administrator, karia and natural guardian. 
of the defendant, and after. paying the 
debts, recited in the deed of conveyance in 
favour of Abdur Rahim, a very large. sum 
of money, namely Rs. 22,253 (rupees 
twenty-two thousand, two hundred.and fifty- 
three) remained in his hands and there was 
absolutely no necessity to borrow those 
twelve thousand rupees from the plaintiffs 
on May 26, 1922; and it is said that. there. 
was no justifying cause for the transfer by 
way of mortgage. 

Jt was also allegedin the written defence 
of the defendants that Jadunaih was a man 
of dissolute habits, and that he became 
early addicted to wine and women and 
began to spend his time in debauchery. 
It was also said that the high rate of 
interest mentioned ın the bond could not 
be justified even if there was legal neces- 
sity for the borrowing. In other words the 
plea taken was that even if there was any 
justification for the borrowing of Rs. 12,000, 
there was no justifying necessity for 
borrowing on high rate of interest, namely 
18 per cent. per annum, with nine-monthly 
rests. Itis alsosaid thatthe interest was 
hard and unconscionable. The Subordi- 
nate Judge rejected all these defences and 
decreed the suit in full. Against this 
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“decree the present appeal has been 
brought by the defendant and several 
grounds which were based on the defences 
taken in the Court below and which have 
been already mentioned, were urged 
before us in support of the appeal. It was 
contended in the first place that Jadunath 
: was not really the karta of the joint family 
consisting of himself and his brother and 
the mother of Durga Prosad, and that, 
therefore, the mortgage could not bind the 
joint family properties. It was said in 
support of this argument that Jadunath 
‘assumed the role of karta for the time 
when he was executing the mortgage in 
question. The Subordinate Judge has, 
however, relied on the oral evidence ad- 
duced in this case and has come to the 
‘conclusion that Jadunath was acting as the 
karta. (His Lordship after agreeing with 
the lower Court continued). We are, 
therefore, of opinion that this contention 
that Jadunath was not acting as a karta of 
-the joint family must fail. The second 
contention which is raised on behalf of the 
appellant is that Jadunath obtained letters 
of administration of the estate of Kali 
Charan and having obtained the letters of 
. administration he could not execute a 
valid mortgage so as to bind the joint 
family estate without obtaining the sanc- 
tion of the District Judge. The question 
really turns on the construction which is 
to be put on the provisions of s. 211 (2), 
Succession Act. That clause runs as 
follows: 

“When the deeeased was a Hinda, Muhammadan, 
Buddhist, Sikh or Jain or an exempted person, 
nothing herein contained shall vest in en executor or 
administrator any property of the deceased person 


which would otherwise have passed by survivorship 
_to some other person.” 


It may be taken for the purposes of this 
case that Kali Charan and his two grand- 
-gons Jadunath and the present appellant 


formed members of the joint Mitakshara. 


family and the properties which form the 
subject-matter of the mortgage were the 
ancestral properties in the hands of 
Jadunath and Durga Prosad after Kali 
_Charan’s death. After Kali Charan's death 
in the absence of a son the properties would 
pass by survivorship to Jadunath and 
Durga Prosad, and there would be accord- 
ing to the provisions of s. 211 (2) no 
property of the deceased person Kali 
Charan in respect of which letters of 
administration could be granted. At the 
moment ofthe death of Kali Charan no 
property of his vested in the executor, the 
. right of survivorship taking precedence 
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over any other right; and that, therefores 
when Kali Charan died, the right in the 
joint family properties passed by survivor- 
ship to their two infant grandsons and 
nothing became vested in the executor, 
or the administrator notwithstanding the 
grant of letters of administration. This 
view is supported by the decision to which 
we were referred in the cases of T. R. 
Gopalaswamy Pillai v. Minakshi Ammal 
(1), Debendra v. Surendra (2) and 
Bai Harkar v. Manik Lal (3). We are 
referred by Mr. Mukerji who appears for 
the appellant to a decision in Ranjit Singh 
v. Amullya Prosad Ghose (4), but Mr. 
Mukerji, after examining the case frankly 
admitted that that was a case where the 
property was not the property of a member 
of a Mitakshara family but of one governed 
by the Dayabhaga School of Hindu Law. So 
that that case has no application and we 
need not consider it. 


The argument of the appellant with 


‘regard to this point was that even if the 


probate Court had no jurisdiction to grant 
letters of administration, the point of the 
want of jurisdiction cannot be takenina 
collateral proceeding but that the order 
granting letters of administration should 
have been set aside by a proper proceeding, 
and we are referred to the provisions of 
s. 263, Succession Act, and in particular to 
illustration (1) to that section. That 
illustration is to the following effect: “The 
Court by which the grant was made had no 
jurisdiction.” Section 263 states that the 
grant of probate or letters of administration 
may be revoked or annulled for just cause; 
and it is said that even where there is an 
error of jurisdiction the letters of ad- 
ministration should have been revoked for 
just cause which includes according to the 
illustration the case where probate Court 
has no jurisdiction. At the same time we 
are confronted by the well-known principle 
established by a series 01 decisions of their 
Lordships of the Judicial Committee that if 
proceedings are taken by a Court witnout 
jurisdiction no further proceedings are 
necessary to set the same aside or to nullify 
the effect of such proceedings. We may 
refer in this connection to the decisi¢ns of 
their Lordships of the Judicial Commitee in 


(1)7 R 39; 115 Ind, Oas. 905; A IR1929 Rang. 
99. 

(2) 5P L J07; 54 Ind. Cas, 807- AI R 1920 Pat, 

43 


9 12 B 621. 
4) 9 O W N 923. 
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the case of Khairajmal v. Daim (5). But 
‘apart from this question being viewed from 
this standpoint it appears by reason of 
s. 211 (2), that no letters of administration 
can be granted in respect of the estate of 
the deceased person who was a member of a 
joint Mitakshera family along with other 
co-parceners. It was, therefore, not 
necessary to obtain the sanctian of the 
District Judge in order to render the mort- 
gage in question valid and binding on the 
joint family estate. This contention of the 
appellant therefore also fails. 

The third contention in this appeal is that 
as the debts, for paying which the mort- 
gage Ex. 1, dated May 26, 1922, was 
executed, were not such debis as were 
incurred for family purposes, ihe 
mortgage cannot bind the family proper- 
ties. It was further said that there is no 
reliable eyidence of bona fide enquiry by 
the plaintiffs mortgagees as to the exis- 
tence of necessity, and it is contended 
that having regard tothe well established 
principle, regarding the limits of the authori- 
ty of karta of a Mitakshara joint family to 
bind the joint family properties by sale or 
mortgage, the mortgage in question shculd 
be held to be not binding on the family 
properties and the suit to enforce the mort- 
gage security must fail. Before proceeding 
to deal with the question raised by the 
ground as to the existence of legal neces- 
sity or as to the existence of in inquiry into 
the legal necessity, it is necessary just to set 
forth the law in this behalf which has been 
summarized in the decision of their Lordships 
of the Judicial Committee in the case of 
Brij Narain v. Mangla Prosad (6). At 
p. 139* after reviewing the numerous authori- 
ties both of Indian Courts and also of their 
Lordships of the Judicial Commiitee of the 
Privy Council, their Lordships say this: 

“Their Lordships may sum up the propositions 


which they would wish to lay down as the result 
of these authorities as follows”: 

We will cite here only proposition (1) 
for that is material for the purposes of the 
present case. The proposition (1) runs as 
follows: 

“The managing member of a joint undivided 
estate cannot alienate or burden the estate gua 
manager except for ta.: purposes of necessity.” 

It is not dispu.!. and it cannot be dis- 

(5) 32 C 296; 32 I A 23; 8 Sar. 734;9 CW N201;2 A 
LJ71;7Bom.UR1; LOL J 584 (PO), 

(6) 511A 129; 77 Ind. Cas, 689; A I R 1924 P C 50; 
46 A 95; 21 AL J 934; 46M L J 23; 5PLT1; 28C 
W N 253; (1924) M W N 68;19 L W 72;2 Pat. LR 4]; 
10 0 & ALR 82; 33M LT 457; 26 Bom. L R 500; 11 0 
L J 107; 1 O WN 48 (P 0). 

*Page of 51 I, A.—[Ed.] 
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puted, that the burden of proving the ne” 
cessity for the debts and that there has 
been a bona fide inquiry by the lender is 
on the lender, i. e., the plaintiffs mort gagees 
in the present case. We have to consider 
how far they have been able to discharge 
that burden with reference to the present 
morigage. In considering this question 
there is a cirumstance of very great import- 
ance in this case which has to be kept in 
view, namely that just a few days prior to 
the execution of the present mortgage, por- 
tions of the family properties were sold to 
one Abdur Rahim for a sum of Rs. 50,000 
(rupees fifty thousand), and having regard 
to this circumstance the burden is indeed 
very heary onthe plaintiffs-mortgagees to 
establish the existence of legal necessity 
seeing that the family was put in posses- 
sion of a considerable sum ol money, name- 
ly, Rs. 50,000 (rupees fifty thousand) a few 
days before the 1ransaction which is chal- 
lenged by the defendant in the present 
case. The Subordinate Judge is of opinion 
that the plaintifis did make sufficient inqui- 
ry with regard to how the sum of Rs. 50,000 
(rupees fifty thousand) was spent for family 
puiposes and that therefore the mortgagees 
have discharged the onus of showing this: 
that after due inquiry they were satistied 
that so far as Rs. 50,000 (rupees fifty thou- 
Sand) were concerned, nothing remained 
out of that sum so as to justify the 
borrowing on the present mortgage. (His 
Lordship after discussing evidence continu- 
ed). On this evidence we are not prepared 
to disagree with the finding of the Subordi- 
nate Judge that zs a matter of fact the sum 
of Rs. 50,000 was spent. The question, how- 
ever, still remains as to whether the lender 
should have made a proper inquiry with 
reference to Rs. 50,000 as to whether these 
debis which were liquidated by the consi- 
deration money of Rahim's kobala were in- 
curred for family purposes. On this part 
of the case this witness Bhuban states this: 

“I do not remember if I made any inquiry ag 
to whether these debts were incurred entirely for 
the benefit of the minor Durga Prosad or for 
family necessity, but 1 knew Jadunath to be acting 
as karta of the family. I was acting on instruc- 
tions from Jadunath as his Pleader; it was nota 
personal question. I did not think it necessary to 


inquire minutely as a lender regarding family ne- 
cessity and benefit of the minor, etc.” 


Again this witnesses at p. €4 states this 
with reference to tLe sum of Rs. 12,000 
(rupees twelve thousand) which form the 
subject-matter of the present mortgage, and 
this statement throws a flood of light on 
the question as to whether there was a due 
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nquity with reference to the legal necessity 
in respect of the sum borrowed on the 
mortgage, namely in respect of Rs. 12,000. 
The statement is this: 

“As I was not a lender it was not necessary for 
me to enquire whether these debts were incurred for 
family necessity or for benefit of the minor Durga 
Prosad. I spoke to several creditors who at my re- 
quest gave up some portion of their dues, but I 
cannot say how much this amounted to.” 


This statement shows at once that no 
enqiry was made with reference to the exist- 
ence of the legal necessity for borrowing 
the sums advanced on the mortgage in 
question. We would hold therefore that there 
was no bona fide enquiry made with re- 
gard to the existence of legal necessity for 
the mortgage loan of Rs. 12,000 but, would 
hold at the same time in agreement with 
the Subordinate Judge that it has been 
shown in the account that the sum of 
Rs. 50,000 obtained from Abdur Rahim had, 
as a matter of fact, been actually spent. In 
this view it remains to examine whether 
there was legal necessity in respect of each 
of the items which go to make up the 
consideration for the mortgage and which 
went together to make up the sum of 
Rs. 12,000. (His Lordship after considering 
the evidence regarding the legal necessity 
of each item of advance continued). 
The result, therefore, is that we hold that 
out of the sum of Rs. 12,000 which is bor- 
rowed on tnis mortgage, there was justify- 
ing necessity for Rs. 7,692-0-9 and that 
there was no such necessity for the balance 
of that sum. It has been argued for the 
respondents that even on the view which 
we have taken, the mortgage transaction 
should be upheld in its entirety. If 
is argued that as it has been found that 
there was legal necessity for a substantial 
portion of Rs. 
should be that there was legal necessity 
for the rest also and in support of this con- 
tention reliance has been placed on a 
number of decisions both of this Court 
and also of their Lordships of the Judicial 
Committee of the Privy Council. The lead- 
ing decision on this point is the recent deci- 
sion of their Lordships of the Judicial 
Committee of the Privy Council in Krishan 
Das v. Nathur Ram (1). At the outset and 
before considering the contention of the 
respondents it becomes necessary to state 
the law as expounded by their Lordships 
in this case. The case in which the obser- 
vations were made depended on the follow- 

(7)54 I A79; A IR 1927 PO 37; 100 Ind. Cas. 130; 
49 A 142; 25 A L J 80; (1927) M W N 89; 38 M L T 48; 


40W N 184; 8 P L T210; 310 W N 462; 29 Bom. 
L R 825; 45 0 L J328; 52 M L J720 (P 0). 
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ing facts: there was a sale of a joint prop- 
erty governed by the Mitakshara School of 
the Hindu Law and it was proved thatthe 
purchaser had made due enquiry as to the 
necessity for the sale. Out of a fund of 
Rs. 3,500, Rs. 3,000 had been applied to 
purposes of necessity and that the price 
was adequate. The High Court made a 
decree setting aside the sale conditionally 
upon Rs. 3,000 being re-paid to the pur- 
chaser.2In this state of facts their Lordships 
of the Judicial Committee held that the 
decree was contrary to all principle and 
authority and that the suil should be dis- 
missed. Lord Salveson in delivering ihe 
judgment of their Lordships made the fol- 
lowing significant observation which is to 
be found at p. 88* of the report. 

This is in line with the series of decisions al- 
ready referred to, in which it was held that where 
the purchaser acts in good faith and after 
due inquiry, and is able to show that the sale 
itself was justified by legal necessity, he is under 
no obligation to inquire iuto the application of any 
surplus and is, therefore, not bound to make repay- 
ment of such surplus to the members of the family 
challenging the sale.” 

There are two very important considera- 
tions which have to be kept in view in 
constructing what their Lordships have said 
in the case. Before the contention of the 
respondent can be upheld, it must be shown 
that in a case of sale where the purchaser 
acts in good faith and after due enquiry 
and is able to show that the sale is justi- 
fied by legal necessity, he is under no ob- 
ligation to enquire into the application of 
that surplus. Two conditions, namely the 
existence of a bona fide enquiry and the 
existence of evidence to show that the sale 
itself was justified by legal necessity, must 
co-exist in order to attract the application 
of this rule to a particular case. This deci- 
sion does not give countenance to the position 
contended for by the respondents that as 
soon as ib is shown that there was a legal ne- 
cessity for «a part, the whole tran- 
saction must be upheld although the pur- 
chaser had failed to show that this was 
legal necessity for the remainder. But 
this position cannot be maintained because 
it appears from the clear exposition of 
the lawin the passage to whica we nave 
referred that their Lordships of the Judicial 
Committee hold that the two elements must 
co-exist in order to attract tne principle to 
the case, namely (1) that the purchaser has 
made a bona fide enquirv and (2) that the 
sale is justified by legal necessity. 

If the contention of the respondents is 





—, 


*Page of 54 LA.—[Hd.]j 


600 


given effect to, it would lead to somewhat 
difficult position. To take one illustration: 
suppose in a sale for Rs. 51,000 evi- 
dence is given to show that there was 
legal necessity say for Rs. 10,000, then 
according to the contention of the res- 
pondents the sale must be upheld 
although the purchaser hes failed to give 
evideuce as to the existence of legai 
necessity for a substantial portion of the 
consideration. This could not have been 
intended by the decision which we are 
just considering. It seems to us that their 
Lordships were laying down the rule in 
the circumstances that where there has 
a bona fide enquiry by the purchaser as 
to the existence of legal necessity and if 
the entire consideration is not applied to 
the necessary purposes, the purchaser is not 
bound to enquire as to the application of 
the money and is protected if he has 
made an enquiry only as to the existence 
of legal necessity. The true position laid 
down by this decision has been formulated 
by Sir Dinshah Mulla in his treatise on 
the Principles of Hindu Law in Art. 245 
while dealing with purchase money or 
money raised on mortgage applied by 
manager in part only to purposes of legal 
necessity He says this: | 
“Cases frequently arise in whieh joint family 
property is sold by the manager of the family 
for legal necessity, but the whole of the price is 
not proved to have been applied to purposes of 
necessity, and the sale is challenged on that ground 
by the other members of the family. In such cases 
if the sale itself is justified by legal necessity, and 
the purchaser pays a fair price for the property 
sold, and acts in good faith and after due enquiry 
as to the necessity for the sale, the mere fact that 
part of the price is not proved to have been ap- 
pled to purposes of necessity would not invalidate 
the sale, the purchaser not being bound to see to 
.the application of the price. If the above condi- 
tions are satisfied the sale must be upheld un- 
conditionally, whether the part not proved to have 


been applied to purposes of necessity is considerable 
or not.” 


That seems to be the correct way of 
reading the decision of their Lordships of 
the Judicial Committee in the case with 
which we are now dealing. In Krishan 
Das v. Nathur Kam (7), 8 reference has 
been made of the case of Hunoyman 
Persaud Pandey v. Babooee Munraj 
Koonwaree (8). There also as in the 
present case, the point emphasized was 
that the validity of the sale in cases of 
this kind would not depend upon the 
proof of the application of the sale price. 
The reason is that the buna fide purchaser 


r 6 M I A393; 18 W R81;2 Suther 29; I Bar. 552 
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for value is not bound to see fo the ap- 
plication of the price paid by- him. If it 
were otherwise he would himself have to 
enter into the. management and direct 
and control the actual application of the 
money. In these circumstances it has been 
held in cases for which legal necessity 
has been estublished for a portion of the 
consideration that the mere fact that a 
consideration of the price of Rs. 712 out 
of Rs. 5,300, as in Medai Dulai v. Nainar 
Tevan (9) or of Rs. 2,00 out of Rs. 18,400 
as in the case of Masit Ullah v. Damodar 
Prasad (10) or of Rs. 38400 out of 
Rs. 438,500 as in Niamat Rai v. Din Dayal 
(11) is not proved to have been applied 
for legal necessity is not a ground in law 
for setting aside the sale. 


The true gist of the decisions is that 
there must be a bona fide enquiry by the 
purchaser and (if the doctrine is to apply 
to cases of mortguge) there must be bona 
fide enquiry by the lenders in order to aitract 
the principle in Kriskan Das v. Nathur 
Ram (7). The other authorities which fol- 
low the decision of Krishan Das v. Nathur 
Ram (7) are cn the same lines. Reference 
has becn made tothe decisions of the Judi- 
cial Committee which follow this and which 
are Niama: Rai v. Din Dayal (11), 
Gouri Shankar v. Jiwan Singh (12), Jagan- 
nath v. Shrinath (13). The application of 
the principle, as has already been stated, 
must depend on the co-existence of the 
two elements of bona fide enquiry and the 
existence of necessity for a part of the 
consideration. There have been cases 
before tLe Judicial Committee where in 
the case of sale a conditional order `of 
repayment of the portion for which there 


(9) 27 C W N 365; 74 Ind, Cas, 604; AIR 1992 P 0 
307; 16 L W 478;4UP LR (PC) 92; (1922) M.W N 
B04; 27 OW N 365; 21 ALJ 282; 31ML T149 


(10) 53I A 204; 98 Ind. Cas. 1031; AIR 1926 PO 
105; 48 A 51€; 30 WN 721; (1926) M W N 816; 24 L 
W 551;44 C L J 321; 51M L J 792; 28 Bom. LR 
1402; 7 P L T 815;25A L J 1; 31 C W N 293; 38M L 
T 77 P O0. 

(11) 54 Í A 211; 101 Ind. Cas. 373; A IR 1927 PO 
121; 8 Lah. 597; 29 Bom. L R 886; 52M LJ 729; 4 O 
W N 537; 25A L J 599; 45 C L J 548; (1920M W 
poe L R 463; 8 P L T 647; 26 L 442 


(12) 32 C W N 257; 107 Ind. Cas. 4; A I R 1927 PO 
216; 53 M LJ 786;4 O W N 1192; 25 A LJ 967; 470 
L J7; 30 Bom. L R 6&4; I L T 40 AlL1;32 CW N 
iy) M WN 1; 27 LW 203; 9 PL T 277 


(13) 61 I A 150; 147Ind. Cas. 903; A I R 1934 PG 
a5; 56 A 123; 590 LJ 167; 8 R P C 97; 11 O W N 291: 
66M L J 321; 39L W 295; 38 C W N 421; 36 Bom. L 
R 416; 590 L J 167; (1931) M W N 296 (P ©). 
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was no legal necessity was mude and in 
this connection we might refer to the 
decisions in the cases of Deputy Com- 
missioner of Kheri v. Khanjan Singh (14) 
and in Raja Rai Bhagawat Dayal Singh 
v. Debi Dayal Sahu (15). At p. 57* of the 
latter report it will appear that the convey- 
ances were not held good, but the decree for 
Possession in that case was made conditional 
because it was found that the payment 
made by the particular respondent of 
portions of the consideration money were 
advanced for legitimate necessities. We are 
therefore of opinion that the contention of 
the respondents must fail having regard to 
our finding that it has not been established 
on evidence that there was a bona fide 
enquiry by the lender in the present case. 

It is not necessary to express our opinion 
finally upon the question which has been 
raised in the course of the argument thatthe 
principle laid down in Krishan Das v. 
Nathur Ram (7), can only apply to cases of 
sale and not to cases of mortgage. There is 
a divergence of judicial opinion on the point. 
The Lucknow Chief Court would seem to 
hold that this principle would apply to cases 
of sale and should not be attracted to cases 
of mortgage. The reason given by that 
Court is that it is not always possible for 
the father or the manager of a family to sell 
that share of the property which will bring 
in the precise sum which is wanted to clear 
the debts which are binding; while in the 
case of a mortgage he can borrow the pre- 
cise amount which is required to meet the 
family necessity and. if he mortgages for 
more money than is required, the sons can- 
not be made liable for the sum in excess of 
the family necessity. See the decision cf 
the case of Jai Indra Bahadur Singh v. 
Khairati Lal (16). On the other hand the 
Patna High Court would seem to hold that 
the case of mortgage stands on the same 
footing as the case of sale; and the rule laid 
down in Krishna Das v. Nathur Ram (T) 
. which was a case of sale applies also to 
mortgage. See the decision in Hitendra 
Narain Singh v. Sukhdeb Prosad Jha (17). 
In the view which we have taken that this 
principle has no application because the 


bona fide enquiry required is absent, in the 

(14) 29 A 331; 341 A 73:4 A LJ232:9 Bom. LR 
591; 5C LJ 344; 1lOW N 474,4 A LJ 239; JI ML 
J 233; 10 O 0117;2M LT 145 an 

RT 35 C 490; 35 I A 48; 12 C W N 353 (P O). 

(16) 4 Luck 107; 113 Ind. Oas. 489; AT R 1928 Oudh 
485; 5O W N 8386. 

(17) 8 Pat, 558; 115 Ind. Cas. 886; A I R 1929 Pat. 
360; 10 P L T 79. 
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present case it is not necessary to express 
any opinion on the divergence of opinion 
between the Patna High Court decisions and 
the Oudh Chief Court decision. 

The next question we have to consider is 
as to whether there was any necessity for 
borrowing the sum, for which we have found 
legal necessity to exist atthe high rate of 
interest, namely, 18 per cent. with nine 
monthly rests. The question has to be 
viewed in the light of what has been ob- 
served by their Lordships of the Judicial 
Committee in Nazir Begam v. Raghunath 
Singh (18). In that case their Lordships 
lay down that those who support a mortgage 
of joint family property made by the mana- 
ger must prove not only that there was 
necessity to borrow the principal but that. 
it was not unreasonable to borrow at some 
such high rate and upon some such terms 
as are provided by the mortgage. Their 
Lordships further lay down that if the rate 
of interest is exorbitantly high although 
the security is ample, the Court can properly 
infer that it was unnecessarily high, and 
can make a mortgage decree allowing a 
reduced rate. 

On behalfof the respondents our attention 
has been drawn to a number of transactions 
between Jadunath and Kali Charan and 
other creditors in which the interests varied 
from 9 per cent per annum with yearly rests 
to 15 per cent. per annum with yearly rests 
and in some cases with half-yearly rests. 
We have been referred to Ex. J atp. 127 of 
the second part of the paper book, Ex. 4 
at p. 1, lines 35 to 45 of the second part of 
the p per book, Ex. A (c), which is typed in 
the supplementary paper-book when the in- 
terest is at the rate of 21 per cent. per 
annum, Hx. A at p. 82 of the second part of 
the paper-book where the interest is at the 
rate of 153 per cent. per cent. per annum with 
half-yeerly rests and some promissory notes 
for small sums of money ranging between 
Rs. 187 to Rs. 1,775 in which the interest varies 
from 18 per cent to 36 percent per annum 
simple. Considering the facts that in this 
case the security is ample and that there 
was a long delay made in bringing the suit 
we think that simple interest at the rate of 
18 per cent perannum would be amply suffi- 
cient to compensate the mortgagee for the 
interest which he should get on the principal 
amount of the mortgage. As we have said 


that there was a real necessity for payment for 

(18) 46 IA 145; 50 Ind. Cas. 434; A I R199 PO 
12; 41 A 57]; 36 ML J 521;17 ALJ 591; 20WN 
700; 21 Bom. LR 484; 28M LT40; 30GLJ 86; 
Coe WN 498;1UPLR@O) 49; 11LW 188 
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the two transactions evidenced by Ex. 4, at 
p..3 of the second part of the paper-book 
and Ex. A atp. 82 of the ‘second part of 
the paper-book that there were many debts 
due to Bhagban Ram and Narsingh Pandey 
and it does not appear that there was such a 
high pressure from these two creditors as 
would justify those high rates of interest 
at which the sums were borrowed. The only 
evidence with reference to these two trans- 
actions isto be found atp. 44 of the first 
part of the parer-book, which is the evi- 
dence of one Jangi Ram who is the gomastha 
of the firm ‘of Bhaban Ram Goga Ram. He 
says this: 

“The interest in Ex. 4 was 9 per cent per annum 
But I know that repeated demands were made 


Tt does not appear that demands had been 
made through Court till the institution of 
this suit, So.ag to justify the borrowing at a 
high rate. -In these circumstances the de- 
eree of the Subordinate Judge must be 
varied by granting the usual mortgage de- 
eree for a sum ofRs. 7,692-0-9 with simple 
interest at the rate of 18 per cent. per annum 
up to the date of three months from now. If 
the. mortgage money be not paid with interest 
thereon by that date, the mortgaged properties 
will be sold. The costs will be costs in pro- 
portion throughout. Afler the date fixed 
for redemption the interest will run at the 
rate of 6 (six) per cent. per annum until rea- 
lization. Liberty is given tothe appellant 
to mention to this Court about the continu- 
ance of the Receiver even after the decree 
is signed in this case. 

Patterson, J—I agree. 


N. = Decree varied. 


a a EN re 


OUDH CHIEF COURT 
Criminal Appeal No. 503 of 1935- 
February 4, 1936 l 
NANAYUTTY, J. 
GAURI (GAURI SHANKAR)—AppELLANT 
VETSUS 

EMPEROR—COMPLAINANT—RESPONDENT 

Criminal Procedure Code (Act V of 1898), s. 476— 
Penal Code (Act XLV of 1860), ss. 209, 467, 471— 
Complaint for offences~-Necessity of thorough inquiry 
before filing. 

The Court ought never file a complaint in respect 
of the offences under ss. 209, 467 and 471, Penal Code 
when the metter had not been thoroughly sifted by 
jt in the courseof a regular judicial inquiry. 

Cr. A. against the order of the Assistant 
Sessions Judge, Unao, dated July 29, 1935. 
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Mr. K.P. Misra for Dr. J. N. Misra, for 
the Appellant. 

Mr. H. K. Ghosh, Assistant Government 
Advocate, for the Crown. 

Judgment.—The is an appeal against 
the judgment of the learned Assistant Ses- 
sions Judge of Unao convicting the appel- 
lant Gauri Mali of offences under ss. 209 
467 and 471 of the Indian Penal Code and 
sentencing him of an offence under s. 209 of 
the Indian Pens] Code to one year's rigorous 
imprisonment and convicting him of an 
offence under s. 467 of the Indian Penal 
Code read with s. 471 of the Indian Penal 
Code and sentencing him to undergo five 
years’ rigorous imprisonment and to pay a 
fine of Rs. 200. I have heard the learned 
Counsel for the appellant as also the learned 
Assistant Government Advocate and perused 
the evidence on the record. 

The facts out of which this appeal arises 
are briefly as follows :— 

The appellant Gauri Mali and one Gauri 
Bania entered into partnership for selling 
and buying grain, and each contributed a 
sum of Rs. 500 at the time when they 
started this partnership business. Subse- 
quently a dispute arose between the two 
partners as to their respective share of 
profits and Gauri Mali filed a criminal com- 
plaint ageinst Gauri Bania alleging that a 
sum of Rs. 125had been given by him in 
addition to the sum of Rs. 500 and that the 
accused Gauri Bania would not return that 
amount and had in the bargain beaten the 
complainant also. While this complaint was 
pending in the Criminal Court, Gauri Bania 
convened a panchayat to get the dispute 
between him and Gauri Mali settled. The 
panchayat decided that neither party owed 
the other any money. Gauri Mali was 
directed to repair the cart of Gauri Bania 
and to withdraw his complaint in the Cri- 
minal Court. Gauri Mali further alleged 
that the panches decided that Rs. 125 with 
interest should be returned to him by Gauri 
Bania. One Hanoman Prasad patwari wrote 
out the two deeds of agreement (rukka) on 
behalf of Gauri Bania and Gauri Mali. 
The rukka given to Gauri Mali contained a 
clause that Gauri Bania wculd pay him 
(Gauri Mali) Rs. 222-1-6 in pursuance of the 
decision of the panchayat. The criminal 
complaint was withdrawn by Gauri Mali. 

Subsequently a suit was filed on the basis 
of his rukka by Gauri Mali against Gauri 
Bania in the Court of the Additional Sub- 
ordinate Judge of Unao. The defence was 
that the rukka in suit (Ex. 1) was executed by 
the defendant and bore his thumb-mark, but 
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that the clause regarding payment of 
'Rs.222-1-6 was fictitiously entered in the rukka 


in suit. Thereupon the plaintif Gauri Mali 


agreed to leave the decision of his whole 
suit to the solemn oath of Gauri Bania if the 
latter went into the temple of Sidh Nath in 
Unao and there swore that he owed nothing 
to the plaintiff. This proposal was accepted 
by Gauri Bania and he accordingly went 
to the temple of Sidh Nath and tcok the 
required oath and the suit of Gauri Mali 
was accordingly dismissed with costs. 
Thereafter Gauri Bania moved the Court of 
the Additional Subordinate Judge of Unao 
under s. 476 of the Code of Criminal Pro- 
cedure to file accmplaint against Gauri Mali, 
Hanoman Prasad patwari, scribe of the 
rukka, Chandika Prasad and Ram Sanehi 
the attesting witnesses to the rukka, in 
respect of offences punishable under ss. 209, 
467 and 471 of the Indian Penal Code, and 
the learned Additional Subordinate Judge 
granted the application of Gauri Bania and 
filed complaints against all four persons, in 
respect of the offences alleged to have been 
committed by these persons. Only Hanoman 
Prasad patwari appealed to the District 
Judge to have the order directing the filing 
of complaint against him under ss. 467 and 


209 of the Indian Penal Code be set aside > 


and the learned District Judge of Unao by his 
order dated December 22, 1934, accepted the 
appeal and directed the withdrawal of 
the complaint filed against the patwari 
Hanoman Prasad. Subsequently a Magis- 
trate of the first class inquired into the com- 
plaint made by the learned Additional Sub- 
ordinate Judge of Unao in respect of the 
offences committed by Gauri Mali and 
Chandika Prasad and Ram Sanehi, the 
attesting witnesses to the alleged forged 
rukka in favour of Gauri Mali. The Magis- 
trate after Inquiry discharged Ram Sanehi 
and Chandika Prasad as he held that there 
was not sufficient evidence to prove their 
guilt, but he committed Gauri Mali to the 
Court of Session to stand his trial for 
offences under ss. 209, 467 and 471 of the 
Indian Penal Code and the learnad Assis- 
tant Sessions Judge has convicted Gauri 
Mali of the offences charged against him 
and sentenced him to the punishments 
referred to above. 

On behalf of the prosecution have been 
examined in the Court of Session P. W. 
No. 1 Gauri Shankar Bania, P. W. No. 2 
Sidhanu Bania, P. W. No. 3 Kanarsi Din 
Brahman, P. W. No. 4 Debi Ratan Brahman, 
P. W. 5 Chandika Prasad and P. M. No. 6 
Hanoman Prasad. I have gone through the 
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evidence of these 6 witnesses upon whose 
evidence the learned Assistant Sessions 
Judge has based the conviction of the appel- 
lant, end I find thatthe evidence of these 
witnesses does not support the conviction of 
the appellant for the offences charged 
against him. Presecution Witness No. 1 
Gauri Shankar Bania is naturally a partisan 
witness, His evidence only amounts to 
a belief on his part that the words to the 
effect that Rs. 222-1-6 were agreed to be 
paid by him to Gauri Mali were fraudu- 
lently inserted in the rukka (Ex. 1). His 
mere statement to that effect in his own 
interest cannot carry conviction to one's 
mind; and moreover, he had already taken 
a solemn oath to that effect and naturally 
he must give evidence in conformity with 
that oath, It seems tome that this alleged 
forged document (Ex. 1) is entirely written 
in one handwriting so far as the body of 
the document is concerned. No expert has 
been examined to prove that. any forgery 
has been committed in respect of this docu- 
ment (Ex. 1). The mere fact that Ex. 9 
does not contain any such clause as is to be 
found in Ex. 1 will not by itself go to prove 
et forgery was committed in respect cf 
ix. Ll. 

Prosecution Witness No. 2 Sidhanu Bania 
is a relation of P. W. No. 1 and is, therefore 
a partisan of Gauri Bania. He has deposed 
that he had written in kaithi on this Ex. 1 
but on examination of this Ex. 1, I can find 
nothing on it in kaithi, and his evidence 
does not, in any way, prove the commission 
of the offences alleged to have been com- 
mitted by the appellant. Prosecution Wit- 
ness No. 3 Kanarsi Din i: the reader of the 
Court of the Additional Subordinate J udge 
of Unao and merely gives formal evidence. 
Prosecution Witness No. 4 Debi Ratan was 
the Panch before whom the settlement 
between Gauri Bania and Gauri Mali had 
been arrived at. He has deposed that both 
Exs. land 2 were scribed by Hanoman 
Prasad patwart. Neither Ex. 1 nor Ex. 9 
shows that this witness Debi Ratan had 
anything todo with these documents. He 
has not scribed the deeds nor has he attest- 
ed them. He has not deposed that there 
was no agreement between the parties as to 
the payment of Rs. 222 odd by Gauri Bania 
to Gauri Mali. His evidence, therefore, is 
equally valueless to prove the offences of 
which the appellant has been convicted. 
Prosecution Witness No. 5 Chandika Prasad 
has deposed that Ex. 1 bears his signature 
in English and that Gauri Shankar Bania 
had not put his thumb-impression on it in 


604 


his presence. He isa barber by caste. He 
does not know Urdu at all and obviously 
he has been frightened by his prosecution 
in respect of criminal offences alleged: to 
have been committed by him, and has given 
evidence partially in favour of the prosecu- 
tion; and even so, his evidence does not 
prove the commission of any offence by the 
appellant. Prosecution Witness No. 6 is 
Hanoman Prasad patwari. He is the only 
witness who has deposed that the clause in 
Ex. 1 to the effect that Gauri Bania agreed 
to pay Rs. 222-1-6 to Gauri Mali was not 
written by him and had not been inserted 
at the time when he wrote Ex. 1. I em not 
prepared to believe his testimony in view 
of the fact that the writing on Ex. 1 appears 
to be entirely in his hand-writing. He was 
prosecuted for abetment of forgery, but he 
got off on appeal and naturally he was pre- 
pared to give evidence which would save 
his own skin.even though it may implicate 
somebody élse, His evidence is virtually 
that of an accomplice in the crime; and if 
it is to be believed, it required strong corro- 
boration in material particulars. I, there- 
fore, reject the evidence of P. W. No. 6 
Hanoman Prasad as utterly worthless. The 
whole case has been looked at by the Jearned 
Assistant Sessions Judge from a wrong point 
of view. ‘There has been, in fact, no inquiry 
either in the Criminal Court orin the Court 
of the learned Additional Subordinate 
Judge, who filed the complaint in respect 
of offences under ss. 209, 467 and 471 of the 
Indian Penal Code, that any such offences 
were, in fact, committed, by the accused. 
In the Civil Court the matter was not 
inquired into because the plaintiff agreed 
to abide by the solemn oath of the defend- 
ant, and so there remained no necessity to 
inquire into the genuineness of the rukka 
(Ex. 1)... In fact the learned Additional Sub- 
ordinate Judge ought never to have filed a 
complaint in respect of these offences when 
the matter had not been thoroughly sifted 
by him in the course of a regular judicial 
inguiry. He did not even get the suspected 
forged document examined by any expert 
in hand-writing. In my opinion, upon the 
evidence on the record, the appellant is 
clearly entitled to an acquittal. l 
Eor the reasons given above, I allow this 
appeal, set aside the convictions and sent- 
ences passed upon the appellant, acquit 
him of the offences charged and order his 


immediate release. - 
D. Appeal allowed. 
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Criminal Revision No. 424-B’ of 1935 
July 20, 1535 


. MOSELY, J. : 
EMPEROR—ProsEcuror 
VETSUS 


MAUNG THA TIN—Accussp 

Burma Village Act (VI of 1907), ss. 8, 11 (d), 12 
on Headman, duties of—Refusal of villager to 
help headman to carry injured person to hospital 
—Whether offence under s. 12 (ii) -Fact of injured 
person being Government Officer—Whether makes 
any difference. 

The public duties of a headman are enumerated 
in s. 8, Burma Village Act and it is not the public 
duty of a headman to despacth an injured person 
to hospital. Consequently, refusal of a villager to 
help the headman to cerry an injured person to the 
hospital does not constitute an offence within the 
meaning of s. 12 (ii) read with s. 11 (d) even if 
the injured person is a Government Officer, which 
fact does not impose any duty on villagers not pres- 
cribed by the Burma Village Act itself. 


Cr. Revn. from an order of the Sub-Divi- 
Ty Magistrate, Yamethim, dated May 31, 

Report.—The accused in this case has 
been convicted of an offence purporting to 
be punishable under s. 12 (it) read with 
s. 11 (d), Burma Village Act, and he has 
been sentenced toa fine of Rs. 20 or 7 
days’ rigorous imprisonment. The accused 
has been convicted of disobeying the 
order of his village headman and the 
disobedience of such order is looked 
upon as coming within the meaning of 
s. 11 (d), Burma Village Act. The order 
made by the headman was that he 
should help to carry a Subordinate Forest 
Officer who had been injured byan ele- 
phant to the hospital to Yometnin and 
that he refused todo so. For his refusal 
the headman directed that he should be 
imprisoned at the Yamethin Policé Station 
for 24 hours. In spite of that he again 
disobeyed the ordér. In my view this 
was an order which the headman was 
not empowered to make or enforce. Ad- 
mittedly a villageris subject to be punish- 
ed for failing to assist his village head- 
man in the execution of his public duties. 
The public duties of a headman are en- 
umerated in s. 8 of the Act and now- 
where can I find it suggested that it is 
the public duty of aheadman to despatch 
an injured person to hospital. In the circum- 
tances, I consider that the headman's order 
in this instance was ultra vires and that the 
disobedience of it was not an offence under 
the Villuge Act. Ordinarily, in a case of this 
description, some arrangement ought to be 
made, I think, whereby villagers would 
remove the injured person to hospital 
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on payment. It was of course unfortunate 
that the officer in this instance should 
have met with the misfortune that he 
did, nevertheless the fact that he was a 
Government officer did not impose any duty 
on villagers which was not prescribed by 
the Village Act itself. 

Order—I agree with the Sessions 
Judge's recommendation. The case could 
not be brought within s. 8 (1) (g) Vil- 
lage Act. For the reasons given, the 
conviction and sentence are set aside 
in revision; and the fine, Rs. 20, if 
subsequently paid, will be refunded to 
the accused, Maung Tha Din. The report 
of the Sessions Judge should have mentiond 
that. the accused had served the period 
of imprisonment awarded in default of 
payment of the.fine. 

N. Conviction set aside. 
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OUDH CHIEF COURT- 
First Civil Appeal No 4 of 1934 
February 17, 1936 

. Srivastava AND Nanavorty, JJ. 

RAJA RAM—Durrenpant No. J—APPELLANT 
VETSUS 

Thakur RAMESHWAR BAKHSH SINGH 

AND. OTHERS—P LAINTIFFS AND OTHERS 


DEFENDANTS— RESPONDENTS 

Evidence Act (I- of 1872), ss. 68, 70—Transfer of 
Property Act (IV of 1882), s. 59—Deed—~Execution 
~-Admission of genuineness, whether same thing as 
admission of execution—Execution admitted—Aitest- 
ang witness if to be calied to prove execution— 
Interpretation of.s.70, Evidence Act--Precedents— 
Interpretation of ruling must be consistent with 
statute law—Deed, construction—Inconsistent clause 
—Latter to be rejected—~Held, mortgage suit was 
within time—Hindu Law—Joint family—Mother 
appointed guardian of joint family—Presumption 
that son is separate. 

‘The admission of genuineness of the document 
is the same thing as an admission of execution. ` 

Where far from the execution of the mortgage 
deed in suit being specificelly denied it was ex- 
pressly admitted by the defendant and his Counsel 
on. the date of issues, it is not necessary for the 
plaintiffs to call an attesting witness in proof of 
its execution so far as defendant is concerned, Sec- 
tion 70, Evidence Act would be fully applicable and 
the sdmission of .execution by defendant should be 
accepted as sufficient proof as against him without 
any further proof of attestation. 

To interpret s. 70, Evidence Act, to mean 
that in spite of the admission of a party to en 
attested document.of its execution by himself its 
valid attestation must be proved in every case, if 
the document is one required-by law to be attested 
would completely nullify it. If the admission of 
execution cannot dispense with proof of attestation 
then there was no need at all for the enactment 
of the section. Hira Bibi v. Ram Hari Lal (l); 
explained and distinguished. Mg Po Gyiv.Mg Min 
Bin (2), distinguished. 
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The Céurt must interpret the ruling consistent!” 
with the provision of the Statute and not so as to 
make it nugatory. 


* 


In deeds containing two clauses absolutely incon-- 
sistent with each other the latter is to be rejected 
being in that respect the converse of the rule: 
which obtains in construing wills: 

Held, after construction of mortgage deed that 
the suit was within time. 

The manager of a joint Hindu family is regard- 
ed as guardian of the interest in the co-parcenary 
property of all the minor members of the family 
and, therefore, no certificated guardian can be 
appointed for such minors. Thus the fact that the 
mother was allowed to obtain the certificate of 
guardianship of her minor son impliedly suggests 
that the son was separate from his uncle at the 
time when these guardianship proceedings took 

lace. 

: F, C. A. against a decree of the Subordi- 
nate Judge,:Bharaich, dated September 20, 
1933.. 

Messrs. Ghulam Hasan and Ifitkhar. 
Husain, for the Appellant. 

Mr. Hyder Husain, for the Respondents. 

Judgment.—tThese are two first appeals 
arising out of a suit for sale on foot of a mort- 
gage. On April 17,1916, Raja Ram defendant 
No. 1 for himself and as guardian of his minor 
brother Ganga Prasad, defendant No. 2, 
and of his minor nephew Manohar Lal, de- 
fendant No. 4, executed a mortgage deed 
(Ex. 1) in favour of Jadunath Bakhsh 
Singh father of the plaintifis in respect of 
an area of under-proprietary lands in village 
Fatehpurwa for asum of Rs. 10,500, carry- 
ing interest at 1 per cent. per mensem com- 
poundable half-yearly. Musammat Munni, 
mother of Ganga Prasad minor, also signed 
the deed as guardian of her minor son. 
Jadunath Bakhsh Singh, died in Novem- 
ber, 1980. The plaintiffs as his heirs and 
legal representatives brought the present 
suit alleging that a sum of Rs. 67,242, was 
due for principal and interest in respect of 
the mortgage in suit. They relinquished 
a sum of Rs. 7,242, and claimed a decree 
for Rs. 60,000 by sale of the mortgaged 
property. ; 

The suit was resisted on Varlous grounds, 
many: of which are no longer material for 
the decision of the appeal. The only 
grounds which have survived in the appeal 
are about the morigage-deed in suit not 
having been validly attested and about the 
claim being barred by limitation. 


The learned Subordinate Judge of 
Bahraich who tried the suit found that the 
mortgagee-deed Ex. 1 was for consideration 
and had been satisfactorily proved against 
the defendant No. 1, but that the plaintiffs 
had failedeto prove it against defendants 
Nos. 2and 4.. He further found that de-. 
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fendants Nos. 2and 4 were separate from 
defendant No. 1 at the time of the execu- 
tion of the mortgage in suit and that de- 
fendant No. 1 was not competent to alienate 
the shares of his minor brother and nephew 
as their guardian. On the question of 
limitation he held that the intention of the 
parties was to fix a term of four calendar 
years for payment of the mortgage money, 
and the suit having been brought within 
twelve years of this period was within time. 
As aresult of these findings he held that 
the plaintiffs were entitled to a decree for 
the whole amount claimed against defen- 
dant No. 1 only in respect of his one-third 
share in the property in suit and decreed 
the claim accordingly, but dismissed it 
against defendants Nos. 2 and 4. It may be 
mentioned that Musammat Munni defendant 
No. 3 though she was originally impleaded 
in the suit was discharged by the plaintiffs 
on the date of issues. 


As the decision of the question of attesta- 
tion of the mortgage-deed in suit turns to 
a great extent on the pleadings of the de- 
fendants on that point it would be worth- 
while to state them at the outset. The 
_ plaintiffs in para. 1 of their plaint stated 
that their father Jadunath Bakhsh Singh, 
was the mortgagee while the defendants 
were the mortgagors under the mortgage- 
deed in suit. The reply given by defen- 
dant No. 1 in his written statement was that 
this para “is not admitted, subject to 
additional pleas.” In para. 9 of the addi- 
tional pleas he stated that “the deed form- 
ing the basis of the claim was noi duly exe- 
cuted and completed” and was, therefore, 
void as a mortgage-deed and no decree for 
sale could be passed on the basis thereof. 
Defendants Nos. 2 and 4 on the other hand 
denied para. 1 in unqualified terms. In 
their additional pleas also they stated that 
the execution of the deed in suit was 
totally denied. The defendant No 1 was 
examined on oath on the date of issues. In 
this statement made in the course of oral 
pleadings he did not deny the execution of 
the mortgage-deed in suit. On the contrary 
he, by clear implication, if not expressly, 
admitted the execution of it. After the 
making of this statement when admissions 
and denials were made in respect of the 
documents exhibited by the parties the 
Counsel for defendant No. 1 on the same 
day admitted the genuineness of Ex. 1 and 
the defendants Nos. 2 and 4 denied its 
genuineness. Accordingly the # endorse- 


ment made by the Court on Ex. 1 was as. 
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follows:— 
“Admitted by defendent No. 1." 
“Denied by defendants Nos. 2 to 4.” 


The deed Ex. 1 bears the autograph signa- 
ture of Raja Ram defendant No.1 in Hindi 
and purports to have been attested by two 
persons Sahaspal and Mohan Singh. The 
plaintiffs examined P. W. No. 2 Shiam Lal, 
the scribe of the deed who stated that de- 
fendant No. 1 signed and Musammat Munni 
put her thumb-mark in his presence. He 
added further that the attesting witnesses 
also signed the deed in his presence. They 
also examined P.W. No. 5 Nageshwar Singh, 
brother of Mohan Singh, one of the attest- 
ing witnesses. Hestated that Mohan Singh 
was dead and identified the signature of his 
deceased brother on Ex. 1. Besides these 
two witnesses they also examined P. W. 
No. 1 Jangli Singh who had been a general 
agent of Jadunath Bakhsh Singh. His state- 
ment is Similar to that of the scribe. They had 
also made several applications for summon- 
ing Sahaspal who is admittedly alive but 
ultimately gave him up and closed their case 
without examining him. The learned Subordi- 
nate Judge held that the defendant No. 1 
having admitted the execution of the mort- 
gagee-deed in suit, it was not required to be 
proved against him and was admissible in 
evidence against defendant No. 1, without 
any evidence as to its execution or attesta- 
tion. On the other hand he was of opinion 
that Sahaspal one of the attesting witnesses 
being alive it was incumbent on the 
plaintiffs to produce him in order to make 
the deed admissible in evidence against 
defendants Nos. 2and 4. The plaintiffs 
having failed to examine Sahaspal he held 
that the deed had not been proved against 
defendants Nos. 2 and 4 It has been 
strenuously contended on behalf of Raja 
Ram the appellant in First Civil Appeal 
No. 4 of 1934 that it was the duty of the 
plaintiffs to examine Sahaspal and to prove 
that the deed had been duly attested 
according to law and that the plaintiffs 
having failed to do so, the deed is inadmis- 
sible in evidence against defendant No. 1 
just as much as against defendants Nos. 2 
and 4. His learned Counsel has laid, great 
emphasis on para. 9 of his written state- 
ment and contended that this para. 
read with para. 1, constitutes a clear 
denial of the execution of the docu- 
ment. We are inclined to think that 
when it was stated in para. 9 of the 
written statement that the deed was not 
duly executed and completed, the reference 
was to the fact of the defendant having 
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refused to get the deed registered with the 
result that it had to be compulsorily regis- 
tered afterwards under the orders of the 
District Registrar. Be the matter as it may, 
it seems to us amply clear that the defen- 
dant did not in his written statement 
specifically raise any question about the 
provisions of s. 59 of the Transfer of Prop- 
erty Act in regard to attestation not having 
been complied with. Even assuming that 
the allegations in paras. 1 and 9 of the 
written statement can be regarded as tant- 
amount to an unqualified denial of the exe- 
cution of the deed, we are satisfied that in 
the statement made by defendant No. 1 on 
the date of issues he tacitly withdrew from 
that position and admitted the execution of 
the morigage-deed in suit by him, though 
he tried to avoid it on the ground of fraud, 
undue influence and misrepresentation. 
The matterseems tous to be clinched by the 
admission of his Pleader as tothe genuine- 
ness of Ex. 1 on that very date. It has 
been ingeniously argued on his behalf that 
the admission of genuineness is not the 
same thing as an admission of execution. 
We are unable to accept the distinction 
sought to be made by the learned Counsel 
for the defendant-appellant. The admission 
was also understood in that sense by the 
learned Subordinate Judge who made the 
endorsement on the document of its being 
admitted by defendant No.1. The correct- 
ness of this endorsement, it might be 
noted, was never questioned in the lower 
Court. Itis clearly laid down in the pro- 
viso to s. 68 of the Evidence Act which was 
added by the Indian Evidence Amendment 
Act (XX XI of 1926) that it shall not be 
necessary to call an attesting witness in 
proof of the execution of any document, not 
being a will, which has been registered in 
accordance with the provisions of the Indian 
Registration Act, 1908, unless its execution 
by the person by whom it purports to have 
been executed is specifically denied. We 
are in’ full agreement with the learned 
Subordinate Jadge that far from the execu- 
tion of the mortgage-deed in suit being 
specifically denied by defendant No. 1 it 
was expressly admitted by him and his 
Counsel on the date of issues. In the cir- 
cumstances it was not necessary for the 
plaintiffs to call an attesting witness in 
proof of its execution sofaras defendant 
No. 1 was concerned. The defendant- 
appellant cannot, therefore, derive any 
advantage from the fact of the non-pro- 
duction of Sahaspal-by the plaintiffs. 

The learned Counsel for the defendant- 
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‘appellant also referred to s. 70 of the 


Evidence Act which runs as follows: 

“The admission of a party to an attested document 
of its execution by himself shall be sufficient proof 
of its execution as against him, though it be a docu- 
ment required by law to be attested.” 


He argued that even though defendant 
No. 1 may be taken to have admitted the 
execution of the mortgage-deed in suit yet 
it cannot dispense with the necessity for the 
plaintiffs proving its due attestation, and 
relied on the decision of their Lordships of 
the Judicial Committee in Hira Bibi v. 
Ram Hari Lal, L. R. 52 I. A. 362 (1) 
in support of this argument. 
In this case a suit was brought to en- 
force a mortgage, one of the executants 
of which was a pardanashin lady. She 
had signed the dead behind the parda and 
the persons who signed as attesting wit- 
nesses were outside the parda and dil not 
see her affix her signature. At the trial 
she admitted having signed the deed. 
Their Lordships of the Patna High Court 
held that the deed was good as against the 
aforesaid pardanashin lady because she 
had admitted that she signed jt. When 
the case went in appeal before their Lord- 
ships of the Judicial Committee they ob- 
served that s. 700f the Indian Evidence 
Act applies only to a document duly attest- 
ed, and as the mortgage-deed in question 
was not attested within the meaning of 
s. 59 of the Transfer of Property Act, 1882, 
it was invalid against her in spite of her 
admission. Weare unable to accept this 
ruling asan authority for the broad’ pro- 
position that in spite of the admission of a 
party to an attested document of its execu- 
tion by himself its valid attestation must 
be proved in every case, if the document 
is one required by law to be attested. 
Such an interpretation of the section would 
completely nullify it. If the admission of 
execution cannot dispense with proof of 
attestation then there was no need at all 
for the enactment of the section. We have 
no doubt in our minds that their Lordships 
of the Judicial Commitiee did not mean to 
lay down any such. rule. We must inter- 
pret the ruling consistently with the provi- 
sion of the Statute and not so as to make it 
nugatory. Inthe case before’ their Lord- 
ships the evidence on the record showed 
clearly that the attesting witnesses could 
not see the pardanashin executant sign the 


deed as a screen intervened between her 

(1) 52 I A 362; 89 Ind. Cas, 659: 5 Pat. 58;2 OWN 
641; 6 P L T 575; 23 A L J 815; A I R1925 PC 203; 49 
ML J 240; 42 0 L J 148: 27 Bom. LR 1l44: 22 LW 
Pd) Pat. L R296; 30 O W N 364; (1925) M W N 728 
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and the attesting witnesses. In such cir- 
- cumstances there being positive evidence 
of the deed not having been attested in 
accordance. with the provisions of s. 59 of 
the Transfer of Property Act, their Lordships 
held that in spite of the admission of execu- 
tion of the deed by the lady s. 70 of the 
Indian Evidence Act could not apply to 
the case. But such is not the case here. 
There is no positive evidence that the deed 
in suit did not comply with the provisions 
of s. 59 of the Transfer of Property Act. 
All that can be said is that there is a lack 
of evidence on the point. In such circum- 
stances we have no doubt that the section 
would be fully applicable snd the admis- 
sion of execution by defendant No. 1 should 
be accepted as sufficient proof as against 
him without any further proof of attestation. 
In short, our reading of the decision of 
their Lordships of the Judicial Committee 
in Hira Bibi v. Ram Hari Lal, L. R. 52 
I. A. 362 (1), is that it is only in cases 
where it appears on the face of the 
document or it is positively made out 
by the evidence on the record that a 
a document required by law to be attested 
has not been attested in accordance with 
law thats. 70 of the Indian Evidence Act 
cannot be made applicable in spite of the 
admission of a party to an attested docu- 
ment of its execution by himself, for the 
simple reason that a Court cannot shut its 
eyes toobvious facts appearing on the face 
of a document or on the surface of the 
record. But the position is quite different 
where there is no proof one way or the 
other about attestation and there is nothing 
on the face of the document to show that 
the document had not been properly attest- 
ed. In such cases the admission of execu- 
tion would be sufficient proof of its execu- 
tion against the party making the admis- 
sion so as to dispense with proof of attesta- 
tion. 

The learned Counsel for the defendant- 
appellant also relied on a decision of the 
Rangoon High Court in Mg Po Gyi v. Mg 
Min Bin, 104 Ind. Cas. 386 (2). This case 
is also distinguishable inasmuch as the 
mortgage-deed in thet case had been 
attested by only one witness and, there- 
fore, on the face of it the provisions of s. 59 
of the- Transfer of Property Act had not 
been complied with. For these reasons we 
are of opinion that the deed Ex. 1 must be 
taken to have been sufficiently proved 


(2) 104 Ind. Cas, 386; 6 Bur. L J 88; A*I R 1927 
Rang. 233; 5 R 561. 
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against defendant No. 1 in spite of the 
plaintiffs’ failure to examine Sahaspal.. 

Next as regards the question of limita- 
tion, the mortgage-deed Ex. 1 provides in 
the beginning that the property had been 
mortgaged without possession “for a period 
of four years” (‘‘bawaida adui char sal”). 
Later on it is mentioned that the mort- 
gagors shall pay the entire principal with 
interest, etc., ‘‘at the end of Jeth 1826 Fasli 
in the fallow season” and that if they failed. 
“to deposit the entire amount and effect 
redemption atthe stipulated period that is 
at the end of Jeth 1326 Fasli” then when 
the money is deposited in any “fallow 
season et the end of the month of Jeth. 
the hypothecated property shall be redeem- 
ed.” The mortgage deed was executed on 
April 17, 1916, corrresponding to Chait 28, 
1323 Fasli. Jf four years are to be cal- 
culated according to the Gregorian Calendar 
the term fixed would be April 17, 192v. 
But Jeth 1326 Fasli which has been men- 
tioned at two places in the latter part of 
the deed corresponds toJune 13, 1919, which 
would be only three years and two months . 
from the date of the execution of the mort- 
gage. The learned Subordinate Judge has 
held that for the purpose of limitation 
the period of twelve years prescribed by. 
Art. 132 of the Limitation Act should be 
calculated from the end of four years that 
is April 17, 1920. He was of opinion that 
Jeth 1326 Fasli was mentioned rather 
inadvertently. It may be mentioned that. 
simultaneously with the execution of the 
mortgage-deed in suit two other documents 
were executed, namely Ex. 3 a deed of 
agreement and Ex. 49 receipt. The agree- 
ment Ex. 3 provides that the mortgage- 
deed Ex. 1 would be registered after the 
mortgaged property had been released from 
an auction sale which had taken place. In 
this document also the mortgage-deed 
Ex. 1 is stated to have been executed for a` 
period of four years. The inconsistency 
between the two statements contained in 
the mortgage-deed as regards the period of 
redemption appears to us to be a case of 
patent ambiguity. We have, therefore, 
excluded from our consideration the oral 
evidence which was given to show the real 
intention of the parties. Apart from this 
the oral evidence also appears to us to be 
altogether inconclusive and of.no help. In 
Kerr on Fraud and Mistake, 5th Edition, 
at p. 523 it is observed as follows: 

“Where the mistake in the expressicn of a. written 


contract is obvious upon the face of the instrument 
so as to leave no doubt of the intention of the parties 
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without extrinsic evidence to explain it, the: mistake 
is corrected as a mere matter of constructicn, and the 
contract is construed in accordance with the obvious 
intention, both at law and in equity.” 


It seems to us that the real intention of 
the parties was to fix a period of four years 
for redemption. 1916A. D. covers a part 
of 1322 F. and apart of 1323 Fasli. It 
appears that the parties wanted that redemp- 
tion should bs made in the fallow season 
at the end of Jeth. We are inclined to 
think that they made a mistake either in 


calculating the period of four years by’ 


counting it from 1322 instead of 1323 Fasli 
or that they made a clerical mistake in 
writing 1326 F. for 1327 Fasli. We 
have, therefore, no hesitation in agreeing 
with the lower Court that 1326 Fasli had 
been written inadvertently for 1327 Fasli 
and that we must give effect to the real 
intention of the parties which was to fix a 
term of full four years for redemption. 
The same result would also be reached by 
applying the well known rule that in deeds 
containing two clauses absolutely incon- 
sistent with each other the latter is to be 
rejected being in that respect that converse 
of the rule which obtains in . construing 
wills. Section 3 (59) of the General Clauses 
Act (V of 1897) provides that “year” shall 
mean 4 year reckoned according to the 
British Calendar. We must, therefore, cal- 
culate the period of four years as provided 
in the earlier part of the mortgage-deed 
according to the British Calendar. In this 
view the claim is clearly within limitation. 
This disposes of both the contentions urged 
on behalf of the defendant-appellant. 


The result, iherefore, is that First Civil 
Appeal No. 4 of 1934 must fail and is dis- 
missed with costs. 


The other appeal (No. 7 of 1934) has 
been filed by the plaintiffs who are aggriev- 
ed by the release from liability under the 
mortgage of two-thirds ofthe property be- 
longing to defendants Nos. 2 and 4, Their 
main contention is that Raja Ram defendant 
No. 1 and defendants Nos. 2 and 4 con- 
stituted a joint Hindu family of which Raja 
Ram was the manager. It is further con- 
tended that, as such defendants Nos. 2 and 
4 were unnecessary parties and the plaint- 
iffs ought to be given a decree against the 
entire property on the admission of Raja 
Ram about the execution of the mort- 
gage-deed in suit. Thus the tirst thing to 
be seen is whether the fact of defendants 
Nos. 1,2 and 4 being members of a joint 
Hindu family has been established. No 
doubt there isa presumption in favour of 
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jointness, but we feel satisfied that the 
presumption has been rebutted in the 
present case. It is admitted that before 
the execution of the mortgage-deed in 
suit Musammat Munni made an application 
for appointment as guardian of her minor 
son Ganga Prasad defendant No. 2 and was 
appointed guardian both of his person and 
property. The certificate of guardianship is 
Ex. B-l. It is well settled that the manager 
of a joint Hindu family is regarded as 
guardian of the interest in the co-parcenary 
property of all the minor members of the 
family and, therefore, no certificated 
guardien can be appointed for such minors. 
Thus the fact that Musammat Munni was 
allowed to obtain the certificate of guardian- 
ship Ex. B, impliedly suggests that defen- 
dant No. 2 was separate from Raja Ram 
at the time when these guardianship pro- 
ceedings took place. Subsequent to this, 
in 1924 there was a litigation which was 
finally decided by the Court of the Judicial 
Commissioner of Oudh (Ex. B-2). Jt re- 
lated to a mortgage dated July 29, 1921. 
It was found in this case that a separation 
had taken place in the family before the 
execution of the aforesaid mortgage. This 
clearly negatives the plaintiffs’ case that no 
separation has ever taken place and the 
family still continues joint. There is also 
the oral evidence of two witnesses, D. W. 
No. 1 Ram Lal and D. W. No. 2 Ram 
Bahadur in support of the separation. Ram 
Lal claims to be one of the persons who 
effected a partition about a year after the 
death of Chhedi Ram, the father of defen- 
dants Nos. 1 and 2.. He says that he toge- 
ther with two others effected a partition of 
the grain, house, fields, cattle and utensils. 
As regards the zemindari share,actual parti- 
tion was not effected but the produce was 
ordered to be divided in three equal shares. 
Defendants’ Witness No. 2 Ram Bahadur 
though not actuaily present at the parti- 
tion has been seeing the parties separate 
for the last nineteen years. He deposes that 
their houses and sir are separate and that 
they divide the rents collected jointly 
amongst themselves. The evidence of these 
witnesses has been believed by the lower 
Court. Itis in accord with the documentary 
evidence and we can sse no reason to dis- 
believe these witnesses. The plaintiffs also 
examined three witnesses, P. W. No. 1, 
Jangli Singh, P. W. No. 2 Shiam Lal and 
P. W. No. 3 Sartaj Singh. It is impossible 
to believe "their evidence that the family 
still continues joint in face of the decision 
of the Judicial Commissioner's Court in 
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Ex. B-2. Plaintiffs’ Witness No. 1 Jangli 
Singh, was in the service of the plaintiffs’ 
father for thirty or thirty-five years and 
P. W. No. 3 Sartaj Singh is a tenant of the 
plaintiffs. Plaintiffs’ Witness No. 2 admits 
that he has no personal knowledge about the 
defendants forming a joint family and 
P. W. No. 3 has never been inside the de- 
fendanis’ house. We think that the evidence 
of these witnesses is quite worthless and 
have no hesitation in rejecting it. The 


fact of defendants Nos. 1 and 2 being step-- 


brothers also makes it quite probable that 
Musammat Munni the mother of defendant 
No. 2 should have sought a partition of the 
share of her minor son end grandson socn 
after the death of her husband. We, there- 
fore, uphold the finding of the lower Court 
that the defendants were separate at the time 
of the execution of the deed in suit. It follows 
that defendant No. 1 cannot be regarded as 
manager of the family and any admission 
made by him cannot be binding on defend- 
ants Nos. 2 and 4. 

It was also faintly argued that the plaint- 
iffs should be allowed a fresh opportunity to 
produce Sahaspal. It is no doubt true that 
the plaintiffs made several applications for 
summoning him. In the last two appli- 
cations the plaintiffs asked for a dasti 
summons being given to them and the 
report made by Jangli Singh the general 
agent of the plaintiffs on thesummons given 
to him in pursuance of the last application 
dated February 25, 1933, was that Sahaspal 
had refused totake the summons. Even so, 
it was the duty of the plaintiffs under s. 68 
of the Evidence Act to examine Sahaspal. 
They ought to have applied for a warrant 
of arrest against him and exhausted all 
the means available to them for enforcing 
his attendance in Court. Instead of this 
they voluntarily gave him up and closed 
their case on March 16, 1933. They were 
_ represented by a Counsel and ought to have 
known the duty imposed on them by law 
for producing the witness, even if he was 
reluctant or hestile. In ihe circumstances 
we can see no sufficient ground for giving 
them a further opportunity for bringing 
Sehaspal before the Court when they them- 
selves gave him up in the lower Court. 

The result, therefore, is that this appeal 
also fails and is dismissed with costs. 
Appeals dismissed. 
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- ALLAHABAD HIGH COURT 
First Civil Appeal No. 249 of 1931 
November 26, 1939 
HARRIES AND. RACHHPAL Sines, JJ. - 
SOHAN LAL AND OTABRS—PLAINTIFFS— 
APPELLANTS 
VETSUS 
Musammat BHAGWATI AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Hindu Law—Alienation—Widow succeeding to son 
— Substantial gifts to educational institutcons—Held, 
not conductive to spiritual benefit of either husband 
or son and consequently not binding on reversioners 
= Succession——A. claiming succession to Bs estate as 
heir—Deposits in Bank claimed as Bs property—A 
establishing merely heirship — Held, that B's owner- 
ship of deposit must also be established—Estoppel— 


- Father partitioning and allotting properties to each 


son and grandson representing deceased son--Deed 
of relinquishment by sons, each giving up claims to 
properties ollotted to others —Grandson dying-— 
Mother succeeding as Hindu widow—One of sons on 
her death claiming as reversioner—W hether estopped 
 Practice—Evidence—Point to be decided on testi- 
mony of single witness—Corroboration, necessity of. 

Where a Hindu widow who succeeds to the estate 
of her son makes certain substantial gifts valued at 
Rs, 10,000 and Rs. 6,000 in favour of some educational 
institutions, though the gifts may be for a very 
noble and pious purpose. ` They must, however, fail 
because they are not for a purpose which would 
conduce to the spiritual benefit cfthe soul of her 
deceased husband, Even if it be assumed that the 
gifts in question are made fora charitable purpose 
conductive to the spiritual benefit of the soul of the 
last male owner, they must fail, Consequently, the 
alienations are not binding on the reversioners, 
Sardar Singh v. Kunji Behari Lal (2), relied on. 

A claimed to be entitled as heir to succeed to the 
estate of B. Wisclaim included a certain sum of 
money on account of deposits in Banks and Post Office, 
as being the property of B. A merely proved by evi- 
dence that he was the heir of B: o, 

Held, that in order to get the relief in respect of 
the deposits, he had further to prove that B was the 
owner of the deposits in question. 

The father of a joint Hindu family made a partition 
of the family estate and allowed certain properties to 
each cf his three sons and a grandson representing 
a deceased son. After his death relinquishment 
deeds were executed by each branch whereby eech 
accepted the mode of pertition and gave up their 
claim in respect of properties belonging to the other 
branches. On the death of the grandson his mother 
succeeded to his estate as a Hindu widow. On her 
death, one of the three sons, claimed to be entitled to 
succeed tothe estate as a reversioner : 

Held, that he wosnot claiming any bigger share 
than that allotted to him at partition and wes not 
therefore estopped from his claim by the deed of 
relinquishment. Kanhai Lal v. Brij Lol (1), dis- 
tinguished. l 

Where a pointin issue hasto be decided onthe 
testimony cf a single witness, it is unsefe to rely 
on his evidence unless there is some corroborative 
evidence, 


F.C. A. from the decree of the Sub- 
Judge, Agra, dated April 22, 1931. 

Messrs. N. P. Asthana, Mukhtar Ahmad 
and B. N. Sahai, for the Appellants. 
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Messrs. S- N.- Sen,‘B.. Malik, Panna 
Lal, Hazari Lal Kapoor and S. M. Verma, 
for the Respondents. — - 

Rachhpal Singh, J.—This is a plaintiff's 
first, appeal arising out ofa suit for pos- 
session over the properties specified in 
plaint. The facts of the case can briefly 
be stated as follows: < 

Babu Ballabh Das had four sons, Gopal 
Das, Jhabbu Lal, Gobind Ram and Sohan 
Lal. Gobind Ram's wife was one Musam- 
mat Jamna Dei. He had two sons, Durga 
Pershad and Bhagwan Das. Babu Ballabh 
Das and his four sons constituted a joint 
Hindu family. Ballabh Das died in 1906. 
It is the case of both parties that shortly 
before his death a partition of the family 
estate had taken place, but no deed had 
been executed in the life-time of Babu 
Ballabh Das. It is necessary to state here 
that Babu Gobind Ram, his son, had died 
in the life-time of Ballabh Das and so 
had Bhagwan Das, one of the two sons 
of Gobind Ram. Bhagwan Das left one 
widow, Musammat Bhagwati. When the 
partition was made, Durga Pershad, the 
minor son of Gobind Ram, represented this 
branch. 

Shortly after the death of Babu Bal- 
labh Das, three deeds of relinquishment 
were executed in 1907, under which the 
four branches of the family got certain 
properties exclusively. The plaintiff in 
the case before us is Sohan Lal, one of 
the sons of Babu Ballabh Das. His case 
is that the share, which was allotted at the 
partition to Gobind Ram, was held by his 
son Durga Pershad till his death. According 
to him, after the death of Dura Pershad, 
Musammat Jamna Dei, his mother, got 
possession over the properties in suit. She 
died in 1929. The plaintiff alleges that 
on the death of Musammat Jamna Dei he 
became entitled to the properties in suit 
as a reversioner of Durga Pershad, de- 
ceased. 

Jamna Dei, under a deed, dated June 27, 
1924, made a gift of one of the houses 
in suit valued at Rs. 10,000 in fevour 
of Srimat Arya Pratinidhi Sabha. She 
also executed a will on November 23, 
1929, under which she willed all the pro- 
perties which she had got from Durga 
Pershad, to Musammat Bhagwati. Under 
this will a small portion of another house 
situate in Muhella Pipal Mandi was given 
to Mathur Vaish Pathshala, defendant 
No. 2. The plaintifi claims that these 
deeds are not binding upon him, and he, 
therefore, sued the defendants to get 
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possession over the properties in suit 
The defence of the defendants was that 
on July 4, 1908, Gobind Ram made 
a will in favour of his wife, Musammat 
Jamna Dei, under which he gave an 
absolute estate to her in the properties 
owned by him, and, therefore, the lady 
became full owner of the properties in 
suit. lt was denied that the properties 
specified in the plaint were the properties 
of Durga Prasad in which the plaintiff 
could claim a reversionary interest on the 
death of Durga Pershad. Another plea 
taken was that in view of the deeds of 
relinquishment, which were executed by 
Sohan Lal, plaintiff, and the other branches 
representing the sons of Babu Ballabh Das, 
the plaintiff was estopped from claiming 
the properties in suit. Some other pleas 
were also taken, but it is not necessary 
to refer io them here. It is enough to 
say that the above were the two principal 
points on which the case was fought 
the parties in the Court below. 
The learned Subordinate Judge who decid- 
ed the case came to the conclusion that 
the defendants had been able to establish 
that Gobind Ram, the husband of Musam- 
mat Jamna Dei, had made an oral will 
giving away all his properties to her. 

On the question of estoppel the learned 
Subordinate Judge has given a decision 
in favour of the defendants. His opinion 
is that in view of the deed of relinquish- 
ment, which was executed by the plain- 
tiff in 1907, he was estopped from making 
any claim to the properties in suit in his 
capacity as a reversioner. The result of 
the above findings was thatthe plaintiff's 
suit was dismissed by the learned Subor- 
dinate Judge. The plaintiff has come up 
in appeal to this Court against the deci- 
sion of the trial Court. The first important 
question which we are called upon to 
decide in this case is whether or not 
Gobind Ram, the husband of Musammat 
Jamna Dei, had made an oral will in her 
favour giving her all his properties. The 
only evidence on this point is the state- 
ment made by Gobind Prasad, a witness 
of the defendants. The evidence of this 
man is printed at pp. 13 and 14. Heisa 
relation of Musammat Bhagwati, defendent 
No. 1, to whom the major portion of the 
properties which Musammat Jamna Dei 
was in possession of has been left. He 
admits that Musammat Bhagwati is the 
daughter ðf hjs own sister. The witness 
deposes that when Gobind Ram was ill 
he went to see him shortly before hig 
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death. He found Musammat Jamna Dei 
weeping and saying that one son was 
dead, thatthe other was sickly; how ske 
wes to sustain herself after his (Gobind 
Ram's) death. The witness deposes that 
upon this Gobind Ram stated in reply «es 
follows : 


“You will remain full owner as I am; you may 


make charities to the good cf my soul and look 
after the ehild.” 


The- learned Subordinate Judge appears 
to have believed the evidence of this 
witness. Wehave considered the evidence 
and after hearing the learned Counsel for 
the parties we are of opinion that the 
evidence of Gobind Prasad as regards the 
making of tke alleged oral will by Gobind 
Ram should not be accepted. His evidence 
is not corroborated by any other witnesses. 
It was contended on behalf of the defen- 
dant-respondants that this could not be 
‘Jone, as all the other witnesses who 
were present at the time when this oral 
will. was made; were dead. So here we 
havé’ a case in which the point in issue 
has. to be decided on the testimony ot 
one witness. In case of this description 
it is unsafe 10 rely’ on evidence of this 
nature uuless there is some corroborative 
evidence. Having regard to some of the 
points which we are going to enumerate 
now, we think that the statement of this 
witness should not be accepted in this 
case. In the first place, we have to bear 
in mind that the witness is a very near 
relation of Musammat Bhagwati. Musam- 
mat Bhagwati, defendant No. 1, in the 
ordinary course would have had no right 
of any kind in tke properties in suit. 

She can retain the properties only if it is 
found that Musammat Jamna Dei had become 
an absolute owner of the estate of her 
husband after his death. So it would 
appear that tLe witness is greatly inter- 
ested in seeing that the properties re- 
main with his relation, defendant No. 1. 
On. January 4, 1907, the three deeds of 
rélinquishment were executed in connec- 
tion ‘with the joint family properties of 
Ballabh Des and his sons. Musammat 
Jamna Dei wes a pariy to one of these 
relinquishment deeds which is printed at 
pP. 47. This wes sn cccasion when we 
would have expected Musammat Jemna 
Dei to make a statement in assertion of 
the oral will which has been -set up in 
this case. But there is no menticn in this 
deed of relinquishment about this alleged 
oral will. Another relinquishment deed 
executed’ by Gopal Das, one of the song 
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of Babu Ballabh Das, is printed at p. 43. 
In thet deed we find Lala Gopal Das 


making the following declaration : 


“J further declare that the house newly con- 
structed by my deceased father is situate in 
Seetla Gali, Agra. It was given as a gift by my 
deceased father, during his liletime, exclusively 
to Lala Govind Ram, deceased oforesaid, my own 
brother, without the participation ol any other 
person. Therefore, Durga Pershad, minor aforesaid, 
son cf the. lete Govind Ram aforesaid, is, and shall 
in future be, the owner of that house without the 
participation of any other person, and I and my 
heirs neither have nor shall have in future any 
concern, connection or claim in respect of if also. 

We have io bear in mind that each 
party in these relinquishment deeds was 
admitting the claim of other members. to 
some extent, and it is, therefore, that we 
fnd that in this deed of relinquishment 
by ‘Lala Gopal Das he admits that Durga 
Pershad, minor, is the owner of the house 
of Lale:Gobind Ram which was in Seetla 
Gali, Agra. It is strange that Musammat 


Jamna Dei never in her relinquishment 


deed or soon after its execution challenged - 
the statement made by Gopal Das about 

Durga Pershad’s. ownership in respect of 

this house which must have been made 

to her knowledge. In her relinquishment 

deed she never asserted that she was the 

owner of any property under an oral will 

of her -husbend. If she had got this 

house under the oral will of her husband, 

we would have expected her. to doso. In 

1916 Musammat Jamna Dei made an ap- 

plication for. succession certificate in res- 

pect of the .debts due to Durga Pershad, 

her deceased son. This application is 

printed -at p. 61. It is important to 

remember that one of the items shown in, 
this application is : 

“Rent due by Munna Lal Vaish,... 
the house situated at 
Rs. 31-8-0." 

According to the case set up by the defen- 


as regards 
Hing Mandi, Agra, 


dants, Musammat Jamna Dei wis the owner 


of all the properties of her husband ‘under 
the oral will. We however fi d that in 
1916 she is admitting the ownership of 
Durga Pershad, her deceased son, in res- 
pect of cne of the houses in suit in her 
application referred to above. Another 
point to be borne in mind is that no ex- 
planation has been given by the defendants 
as to how Durga Pershad came to possess 
debts end cecurities mentioned in the sale 
certificates ifthe entire properties belong- 
ing to his father went to Musammat Jamna 
Dei under an oral will. In 1924Musammat 
Jamna Dei executed a deed of gift in 
favour of Srimat Arya Pratinidhi Sabha 
which is printed at p. 67. A perusal ‘of 
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this deed goes to show that’ the story 
about the alleged oral will in favour -of 
Musammat Jamna Dei cannot possibly be 
true. This deed of gift relates to-a three 
storeyed building. She recites in this 
deed of gift that the building was atone 
- time owned and possessed by her husband 
Babu Gobind Ram separately from his 
brothers and that Babu Gobind Ram re- 
mained in exclusive proprietary posses- 
sion and enjoyment of the property till 
his death. After that comes an important 
passage in which she makes the following 
statement : 

“After his death, my son, Durga Pershed, en- 
tered upon possession of the property as, owner 
and in his favour the brothers of Babu Gobind, 
Ram aforesaid, executed a deed of relinquishment, 
dated and registered on January 7, 1907. But un- 
fortunetely forme, Durga Parshad also died, and 
now there is no heir other than myself, It was the 
heart-felt desire of Babu Gobind Ram deceased 
that the property aforesaid should be dedicated for 
some charitable purpose, but he could not see his 
desire fulfilled owing to his sudden death, and he 
executed a will in favour of me, the executant, 
directing that I should dedicate the said property 
for some charitable object or for some educational 
work. When Durge Pershad aforesaid died, it was 
my firm intention and I had fully made up my 
mind, that I should dedicate this property for female 
education so thet the will of Gobind Rem aforesaid 
might be complied with and the names of his deceas- 
ed sons, Bhagwan Das and Durga Pershad, might 
be perpetuated. I, the executant, have been in 
possession and enjoyment of the entire property 
aforesaid from the date of the death of Babu Gobind 
Ram jointly with Durge Pershed deceased, and from 
the date of the death of the latter, i. e., Durga Pershad, 
exclusively and I have all the proprietary powers with 
regard to its transfer,,....... $ 


Here we find her admitting the owner- 
ship of her son Durga Pershad in respect 
of the property of her husband in very 
clear words. She says in clear language 
that after the death of her husband, Durga 
Pershad, her son, entered upon possession 
of the property as owner. Later on she ad- 
mits that Durga Pershad had been in 
possession overthe estate till his death. It 
was true that she states that she was joint- 
ly in possession and enjoyment of the 
property, but that does not mean any- 
thing. She was the mother and Durga 
Pershad was a minor. 
be managing the affairs of Durga Pershad 
and her possessicn will be the possession 
of Durga Pershad whose title she herself 
admitted in this deed of gift. Had there 
been any oral will made by her husband, 
Gobind Ram, in her favour, we would have 
expected her to make a mention of this 
fact in this “deed. She was executing a 
gift for a charitable purpose, and we think 
that had any will been made in favour of 
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Musammat Jamna Dei, there would have 
been a mention of it in this deed. It. ap- 
pears tous that till then nobody thought 
that later on it may be necessary to set-up 
en oral will of this description. lt is.only 
for the first time in November 1929, when 
Musammat Jamn2x Dei made a will in 
favour of Musammat Bhagwati, defendant 
No. 1, that we find that there is a men- 
tion of this will. The will of Musammat 
Jamna Dei is printed at pp. 71 and 72, 
and in this she states that at the time of 
his death her husband hid declared and 
made her permanent and full owner of his 
entire movable and immovable property by 
means of an oral will: But it cannot be 
believed that this recital made by her was 
correct, because we find thatin 1924 when 
she had made a gift in favour of defen- 
dant No. 3, she had never mentioned this 
will but had admitted the ownership of her 
son, Durga Pershad. For these reasons we 
are of opinion that the defendants have 
failed to establish that an oral will had 
been made by Gobind Ram in favour of 
Musammat Jamna Dei, his wife. 

The next question which we have to de- 
cide in this case, is whether the find- 
ing of the Court below to the effect that 
from asserting his 
claim in respect of the properties in suit 
as reversioner of Durga Pershad deceased 
in view ofthe relinquishment deed exe- 
cuted by him iscorrect. It appears that 
Babu Ballabh Das shortly before his 
death arranged for a division of the joint 
family estate between his sons. In the 
three relinquishment deeds, which the 
various branches executed, this fact is 
mentioned. One was executed by Gopal 
Das which is printed- at pp. 43, 44. 
It is recited in this that Babu Ballabh 
Das had made certain dispositions of the 
family estate by way of partition, and 
the various branches of the family were 
giving effect to that partition made by 
Babu Ballabh Das. Gopal Das for himself 
and another branch of the family in lieu 
of the properties given to them relin- 
quished all rights which had been allot- 
ted to Durga Pershad, plaintiff and others. 
Similarly Musammat Jamna Dei executed a 
relinquishment deed, which is printed at 
p. 47, in which she recites that she and 
the other heirs of Gobind Ram deceased 
would not set up any claim against the 
properties ` given to other branches of the 
family. The deed, which plaintiff execut- 
ed, is printed at p. 51. 

He like others recites what had been 
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given to him asa result of the partition 
made by Ballabh Das in his life-time. 
He accepts what was given to him and 
further states that he will have no right 
whatsoever to the properties given to other 
branches. The result of these three deeds 
of relinquishment is this, that Lala Ballabh 
Das in his life-time had arranged how the 
joint family estate was to be divided. To 
each set he allotted certain properties. 
After his death the relinquishment deeds 
were executed. Hach branch accepted the 
mode of partition which had been adopted 
by Lala Ballabh Das. They accepted what 
was given to them by Ballabh Das and 
gave up their claim in respect of the pro- 
perties given to the other branches. The 
learned Subordinate Judge was of opinion, 
that this arrangement created an estoppal 
in the way of the plaintiff. On a consi- 
deration of this matter, we are unable to 
agree with the view taken by the learned 
Subordinate Judge. The mistake which 
the learned Subordinate Judge makes is 
this. He assumes that in the present case 
the plaintiff is asking for a bigger share 
in the joint family properties than what 
was given to him by Ballabh Das. This 
argument is fallacious and cannot be ac- 
cepted. The learned Subordinate Judge 
at p. 19 in his judgment says: 

“In view of the above findings, I hold that Sohan 
Lal, plaintiff, would have been e reversioner of the 
property left by his minor nephew Durga Pershad 
but for the family settlement; he is estopped from 
resiling from his waiver of such rights in {consi-~ 
deration of much more bigger shares that he se- 
cured in toe partition as against other members.” 

This view is not correct. The plaintiff 
does Not ask that anything over and above 
what was granted to him asa result of 
the partition should be given tohim. Had 
he laid any such claim against the 
other persons who were parties to those 
proceedings, then certainly his claim could 
be resisted on the ground of estoppel’. 
But in the case before us the plaintiff 
asks nothing of the kind. He on the other 
hand accepts what was given to Durga 
Pershad at the time of the partition. He 
does not challenge the partition made bet- 
ween him and other members of the family: 
on the other hand he agrees to it. All 
that he says is that on the death of Durga 
Pershad his mother succeeded to his es- 
tate asa Hindu widow, and on her death 
he is the reversioner of Durga Pershad 
and is entitled to succeed to the estate. 
It is not easy to understand how it can 
be said that his claim is barred by the 
rule of estoppel. It would be seen that 
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under the terms of the relinquishment cer- 
tain female members of the family were 
allotted some cash. 

If the plaintiff had come forward to lay 
a claim to the items, given to these fe- 
male relations, it is clear that his claim 
would be liable to fail. Asa result of the 
partition the ladies had been given some- 
thing and, as the plaintiff was a party 
to those proceedings, he could not be heard 
to say that he had got any right to any 
property which under the partition deed 
had been allotied to any of the ladies. 
But in the case before us the plaintiff 
makes no such claim. Under the terms 
of the partition Musammat Jamna Dei had 
been given a sum of Rs. 9,000. Plaintiff 
could not have claimed that amount. Had 
he laid any such claim, it wou.d have been 
resisted on the ground that under a fami- 
ly arrangement this sum was given to Mu- 
sammat Jamna Dei and the arrangement 
was final and could not be disturbed. But, 
so far as the property which was allotted 
to Durga Pershad is concerned, the matter 
stands on 2 different footing altogether. 
The plaintiff is not claiming thet property 
against the terms of the deeds of relin- 
quishment ; on the other hand he admits 
those terms. He doesnot claim the estate 
as against Durga Pershad, but he claims 
the same as an heir of Durga Pershad. It 
cannot be said that such a claim can be 
resisted on the ground of estoppel. 

Learned Counsel appearing for the res- 
pondents placed reliance on Kanhai Lal 
v Brij Lal (1). This is a ruling of their 
Lordships of the Privy Council. In our 
opinion, that ruling hes no application to 
the case before us. The facts there were 
altogether different. It appears that one 
Balak Ram was the owner of the property 
which was in dispute in that case. Balak 
Ram had three sons, Bahadur Lal, Badri 
Prasad and Ganga Ram. He also had a 
daughter Musammait Ram Piari, whose son 
was one Kanhai Lal. It was found in that 
case that at the time of his death in 
1883 Behadur Lal was by survivorship the 
sole owner of the family estate and on 
his death his widow Musammat Ram Dei 
became entitled to the estate for life. The 
other widows in the family, Musammat 
Parbati, widow of Badri Prasad, and Mu- 
sammat Kausilla, widow of Ganga Ram, 


being merely entitled to maintenance. The 

(1) 16 ALJ 65:47 Ind. Cas, 207; ATR 1918 P O 
70; 451 A118; 40 A 487,22 OC WN 914;8 L W 212: 
AML T 23; 35M LJ 459; (1918) M W N 709; 
28B L J 34; 5 P LW 294; 20 Bom, L R 1048 
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title of Musammat Ram Dei was disputed 
by Musammat Parbati and Musammat Kau- 
silla; as well as by Lala Kanhai Lal who 
claimed to have been adopted as son by 

Musammat Parbati, the widow of Badri 
Prasad. The position at the time when 
dispute arose was this. As all the other 
male members of the family had died, 
Bahadur Lal was entitled to the whole 
estate by right ofsurvivorship. When he 
died Musammat Ram Dei became entitled 
to the entire estate as a Hindu widow. 
She was claiming to hold the entire es- 
tate, which on her death would have gone 
to her daughter and then to her daughter's 
daughter. On the other hand, Kanhai Lal 
laid a claim to the entire estate to the 
exclusion of Musammat Ram Dei on the 
ground that his position was that of an 
adopted son and, therefore, he was entitl- 
ed to the entire joint family estate. 

The position, therefore, was this that each 
party was zlaiming the entire estate and, 
before the matter could be decided one 
way or the other, the Court had to de- 
cide the question as.to whether or not 
Kanhai Lal had in fact been adopted by 
Musammat Parbati and whether as a re- 
sult of the adoption he could succeed to 
the entire family estate. In order to settle 
their disputes Kanhai Lal, Musammat Ram 
Dei, Musammat Parbati, Musammat Kau- 
silla and Musammat Kirpa all entered into 
an agreement under which they referred 
the matter to an arbitrator. That arbi- 
trator gave his award the result of which 
was that the joint family estate, which, 
but for the claim laid by Kanhai Lal and 
the other widows, should have gone in 
its entirety to Musammat Ram Dei, was 
divided into four portions. Musammat Ram 
Dei got one portion and the other widows 
also got one portion each. The arbitrator 
disallowed the claim of Kanhai Lal. 
Though he held that he had been adopt- 
ed by Musammat Parbati, yet he did not 
grant him any share in the family proper- 
ties. He only granted ashare to Musam- 
mat Parbati and decided that Kanhai 
Lal would get thatestate. The matter was 
decided accordingly and, as pointed out 
by their Lordships of the Privy Council in 
the aforesaid ruling at p. 829* : 

“Lala Kanhai Lal got no share in the family 
property, but in fact he got the one-fourth share 
which was allotted to Musammat Parbati, and he 
further obtained the benefit of having the validity of 


his adoption by Musammat Parbati left undecided 
by a Court of lew”. 


In view of these circumstances their 
*Page of 16 A LJ.—([Hd]. 
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Lordships came to the conclusion that 
Kanhai Lal was subsequently debarred 
from laying a claim to the estate which 
as a result of the above-mentioned com- 
promise, had been allotted to Musammat Ram 
Dei on whose death he claimed to be her 
reversioner. The reason was that under 
the terms of the compromise Musammat 
Ram Dei lost three-fourths of the entire - 
estate which she claimed as a Hindu widow 
after the death of her husband. Further - 
she lost the benefit which could have arisen 
to her. She also lost the right of her 
daughter to succeed to her to the entire 
estate. Under the compromise in view of 
her giving up a major portion of her claim ` 
she was allotted an absolute estate so far 
as one-fourth share was concerned. Kan- 
hai Lal was saved the trouble of proving 
that he had been adopted by Musammat 
Parbati with the result that he got the one- 
fourth share which had been allotted to 
Musammat Parbati. That was a clear case 
of estoppel: In the case before us, how- 
ever, the facts are totally different. Here 
at the time of the partition all the four 
branches had been given shares in the 
family estate, and the only question 
which has to be decided is whether 
the plaintiff can as a  reversioner 
claim the estate which had been allot- 
ted to Durga Pershad. It was open to 
the parties to have laid down conditons 
in the family settlement which would 
prevent one or all of them from laying 
any claim to the estate granted to the 
other even as his reversioners. But in the 
deeds of relinquishment before us there 
is mo such. condition. The learned Sub- 
ordinate Judge in his judgment has admit- 
ted this fact. This being so, there is 
nothing which prevents the plaintiff from 
claiming the estate of Durga Pershad 
deceased. As we have pointed out already, 
the plaintiff is not attacking the partition; 
nor is he asking anything over and above 
which was granted to him under those 
deeds but is claiming the estate as rever- 
sioner of Durga Pershad. There can be 
no doubt that he is the reversioner of 
Durga Pershad, and he is entitled to the 
estate after the death of Musammat Jamna 
Dei whose position was that of a Hindu 
mother. She was entitled to hold the 
estate for life, and after her death the 
plaintiff became entitled to it. It should 
be borne in mind that under the relin- 
quishment, deeds no estate of any kind 
was granted to Musammat Jamna Dei, 
nor is the plaintiff asking that any estate, 
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which might have been granted to Jamna 
Dei under the terms of the partition, 
should be given to’ him. 

The next question for congideration is 
whether the gifts made in favour of Ma- 
thur Vaish Pathshala, defendant No, 2, 
and Srimati Arya Pratinidhi Sabha, defen- 
dant No. 3, can be upheld. The defence 
set up was that these gifts were made 
by Musammat Jamna Dei for charitable 
purposes and therefore they are binding 
on the reversioners. For the purposes of 
deciding this question it has to be assu- 
med that Musammat Jamna Dei was in 
possession of the estate as a Hindu mother. 
The position of a Hindu mother in Hindu 
Law is similar to that of a Hindu widow. 
The point for consideration is whether a 
Hindu widow in possession of her husband's 
estate as a limited owner, is competent to 
make a gift of the property ora portion 
thereof which is in her possession for a 
charitable purpose. We proceed to consider 
this point. According to Hindu Law, as 
it stands now, the position stands thus: 
A. widow or other female heir may alienate 
the estate for certain religious or chari- 
table purposes. These purposes may be 
divided into two classes, namely: 

(1) The performance of the obsequial 
ceremonies of the deceased owner and the 
payment of his debts. (2) The performance 
of religious ceremonies of persons other 
than the deceased owner whose ceremonies 
the deceased owner was bound to perform: 
see Mulla's Hindu Law, Edn. 7, pp. 189 
and 183. As regards cases falling within 
the first class, her powers are very wide. 
Tf ihe income of the estate is not sufficient 
to meet those expenses she is entitled to 
sell the whole of it. As regards the 
second class, she can alienate a small 
portion of the estate only for pious gnd 
charitable purposes. The expense that ig 
allowable as regards this class of ects 
must be limited by a due regard to the 
entire bulk of the estate, end mav even 
be totally disallowed where it is not 
warranted by the circumstances of the 
family. In Mulla's Hindu Law, p. 183 
religious and charitable purposes are 
enumerated as follows — - hi 

1. Performance of funeral and Sradha 
ceremonies of the deceased owner. These 
acts are essential and obligatory, 2 
Performance of religious ceremonies of 
persons whose ceremonies the decéased 
owner was bound to perform, əs for in- 
stance, the Sradha of husband's mother 
and where a daughter inherits to her 
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father, the performance of her mother’s 
Sradha. These ceremonies’ are not essen- 
tial or obligatory 3. Religious or charit- 
able acts which conduce to the spiritual — 
welfare of her husband. These acts are. 
not essential or obligatory. The two gifts 
made in the case before us, at the most 
might be said to come within the third 
category. Now the main point for con- 
sideration is whether gifts made to edu- 
cational institulions can be classed us 
gifts for charitable purposes which might 
conduce to the spiritual benefit of her 
husband or her son Durga Perstad who 
wes the last male owner. Tke gifts for 


‘religious purposes, in our opinion, it is 


difficult to hold that sccording to Hindu 
Law, as it stands, these gifts can be 
classed as gifts made for charitable pur- 
poses which would conduce to the spiritual 
benefit of the husband or the son of 
Musammat Jamna Dei. The gifts were 
no doubt made for very noble and pious 
purposes, but it cannot be said that they 
were made for purposes which would 
conduce to the spirtual benefit of her 
husband or her son. The test to be ap- 
plied to gifts of this nature is “spiritual 
benefit.” 

In Sardar Singh v. Kunji Behari Lal 
(2) their Lordships of the Privy Council 
observed: 

“In their Lordships’ opinion the Hindu Law 
recognizes the validity of the dedication: or alie- 
nation of a small fraction of the property by .a 
Hindu female for the continuous benefit of the 
soul of the deceased owner,” 

As we have already remarked, the gifts 
in question may be for a very noble and 
pious purpose. They must, however, fail 
because they are not for a purpose which 
would conduce to the spiritual benefit of 
the soul of the deceased owner. Even if 
it be assumed that the gifts in question 
were made for a charitable purpose con- 
ducive to the spiritual benent of the soul 
of the last male owner, they must fail. 
Their Lordships of the Privy Council in 
Sardar Singh v. Kunji Behari Lal (2) 
held that female owner may make an ali- 
enation of a small fraction of the estate 
for the continuous benefit of the soul of 
the deceased owner. When that test is 
applied tothe case before us, it is clear 
that the two gifts cannot be upheld. Here 
we find that very valuable properties have 
been gifted to defendants Nos. 2 and 3. 


(2) 44 A 503; 69Ind, Cas. 36; AI R 1922 P G 261; 
49 TA 383; 16 L W 871; 31M L T 253; 37 C L J 383; 
44 M LJ 766; 27 C W N 653; 25 Bom. L R 648;2 PW 
R 1923 (PO). 
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The gift in favour of Srimati Arya Pri- 
tinidhi Sabha is of property valued ab 
Rs. 10,000. The other gift made in favour 
of Mathur Vaish Pathshala is of a por- 
tion of a house which is valued at Rs. 6,000. 
In our opinion, these gifts cannot be held 
binding upon the plaintiff. As regards 
the will bequeathing the major poriion of the 
estate to defendant No. 1, all that need 
be said is that Musammat Jamna Dei had 
no power tomeke it, as she was in 
possession of the estate as a Hindu mother. 

One more point remains to be decided. 
According to our findings, the plaintiff is 
entitled to immovable property left by 
Durga Pershad. It appears, however, from 
his plaint that in addition to that he claim- 
ed a sum of Rs. 1,495 on account or certain 
deposits in Banks and Post Office. He 
claimed this amount as the property of 
Durga Pershad deceased. The defendant, as 
we have seen, had denied this allegation. 
The plaintiff has proved that he is the heir 
of Durga Pershad, but in order to get 
relief in respect of the aforesaid sum of 
money hehad further to establish that 
Durga Pershad was the owner’ of the de» 
posits in question. Admittedly on this 
question no evidence has been produced, 
and we are, therefore, unable to hold that 
Durga Pershad owned the money deposited 
in Post Office and Banks and therefore 
the plaintiff's claim in respect of this 
item of Rs. 1,495 must be disallowed. For 
the reasons given above we allow this 
appesl, set aside the decree, made by 
the Court below and decree the plaintiff's 
claim for the immovable properties in suit 
which are specified in the plaint. We dis- 
miss his claim in respect of the item of 
Rs. 1,495, with cosis. The plaintiff will be 
entitled to recover one-fourth of the costs 
awarded to him from defendant No. 2, 
Mathur Veish Pathshala, and for tke bal- 
ence of plaintiff's costs in both the 
Courts, defendants Nos. 1 and 3 will be 
liable. 

D. Appeal allowed. 
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-Malicious  prosecution—Suit for damages—Plaint- 
if must prove along with malice an absence of reg- 
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sonable and probable cause—Malice in law, whether 
suficient—“Malus animus” is necessary—" Reasonable 
and probable cause”, meaning of. 

In a suit for the recovery of demages alleged to 
have been suffered by the plaintiffs as the result 
of insolvency proceedings instituted by the defend- 
ant, in order to succeed, the plaintiffs must prove 
that the defendants in presenting the petitions were 
actuated by malice and that there wes no reason- 
able or prcbable cause for the institution of the 
insolvency proceedings. Malice alone is not suffici- 
ent. There must be both malice and an absence 
of reasunable and probable cause, 

The malice necessary to be established is not 
even malice in law such as may be assumed from 
the intentional doing of a wrongful act: but malice 
in fact malus animus indicating that the party was 
actuated either by spite or ill-will towards an 
individual, or by indirect or improper motives 
Mitchell v. Jenkins (1), Hicks v. Faulkner (2) and 
Bromage v. Prasser (3), approved, 

Reasonable and probable cause can be defined to 
be an honest belief in the guilt of the accused 
based upon a full conviction, founded upon reason- 
able grounds, of the existence ofa state of cir- 
cumstances, which, assuming them to be true, would 
reasonetblly lead any ordinarily prudent and cau- 
tiuus man, placed in the position of the accuser 
to the conclusion that the person charged was pro- 
bably guilty of the crime imputed. Abrath v. The 
North Eastern Ry. Co, (4) and Sankara Iyer x 
Rangaswami Chettyar (5), referred to. 


oe Bose, De and Basu, for the Plain 
tiffs. 
Messrs. E. W. Lambert and Kalza 
for the Defendants. eee 
Judgment.—This is a suit for the re- 
covery of damages alleged to have been 
suffered by the plaintifs as the result 
of insolvency proceedings instituted in 
this Court by the defendants. It is said 
that the defendants in seeking to secure 
the adjudication of the plaintiffs, 


i : were 
actuated by malice, and that there was 
no reasonable or probable cause for their 


action. Plaintiffs Nos. 1 and 2 are part- 
ners in the firm of Manook and Cohen 
Wine and provision merchants, carrying 
on business at the time of tha institu- 
tion of this suit at 32 Dalhousie Stree; 
Rangoon, and at Bassein. The firm’s 
business at Bassein’ was carried on un- 
der the neme of Saul Sofaer and Company 
Formerly the firm had also a branch 
business at Mandalay, but this business 
was sold some months before the preceed- 
ings in Insolvency were commenced. For 
many years the senior partner wis one 
Saul E. Sofaer, who died on April 7 
1933. Plaintif No. 3 is the widow and 
executrix of Saul E. Sofaer and is the 
sister of plaintifs Nos. 1 and 9, De- 
fendant No. 1 is the father of defendant 
No. 2. [wo petitions were filed, one by 
each défendant. The first petition was 
filed on November 13, 1933, in Insolvency 


618 


Case No. 243 of 1933. The petitioner was 
defendant No. 1 who asked for the ad- 
judication of plaintiffs Nos. 1 and 2 and 
also of the estate of Saul E. Sofaer. 
The estate was not a partner. The only 
partners then were plaintiffs Nos. 1 and 2. 
The adjudication of the estate was, however, 
sought on the averment that plaintiff No. 3 
was carrying on the business with her 
brothers. The defendants claim that at 
the time of the presentation of the petition 
defendant No. 1 was a creditor of Manook 
and Cohen for Rs. 42,000, that defen- 
dant No. 2 was a creditor for Rs. 6,000, 
and that ©. R. Ezekiel and 8. S. Ezekiel, 
(also sons of defendant No. 1) were 
creditors for Rs. 1,000 and Rs. 2,000, 
respectively. It is said that these moneys 
represent loans made to Manook and Cohen 
for the purposes of the business. . The 
plaintiffs deny that defendant No. 1 isa 
ereditor for Rs. 42,000. They admit, 
however, that he is a creditor for Rs. 5,00°. 
W.M. Ezekiel, another son of defendant 


No. 1, claims to be a creditor of the 
estate of Saul E. Sofaer for Rs. 12,000. 
The petitions were filed through 


Mr. N. K. Bhattacharyya, an Advocate 
of this Court. The first petition asked for 
an order of adjudication on two grounds. 
In the first place it was said that the 
plaintifis had sold their Mandalay business 
and, in spite of having expressly under- 
taken to pay the proceeds of sale to de- 
fendant No. 1 inieduction of the amount 
due to him, they had failed to pay to 
him even a part of the sale proceeds. 
In the second place it was said that the 
plaintiffs had secluded themselves so as to 
deprive their creditors of means of com- 
municating with them ‘all together’ until 
October 3, 1933, when defendant No. 1 
end certain members of his family had 
an interview with the plaintiffs. It was 
not suggested, in the petition, nor has it 
since been suggested, that the creditors of 
Manook and Cohen were unable to find 
the plaintiffs. In fact, plaintiffs Nos. 1 
and 2 were attending to their business 
a usual. Whatwas meant was that they 
and their sister, plaintiff No. 3, could not 
be found at the same place at the same 
time, and were avoiding a joint discussion 
with defendant No. 1 with regard to the 
payment of the moneys due to him and 
members of his family. Assuming that 
the statements in the petition were true, 
no act of insolvency was disclosed in this 
petition. When this petition was filed, 
defendant No. 1 applied for an order 
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appointing the Ofcial Assignee inritem 
Receiver of the business carried on in 
Rangoon and Bassein with power to keep 
the business open on the partners provid- 
ing proper security. On November 14, 
1933, Cunliffe, J. granted the order asked 
for but cancelled it on November 20, 1933. 
The Official Assignee in fact never took 
possession of the assets of the business. 
The stock-in-trade of the Rangoon business 
was charged to the Chartered Bank of 
India, Australia and China. 

Plaintiffs Nos. 1 and 2 received informa- 
tion that the petition had been filed, 
and informed the Bank, which took pos- 
session of the essets over which it had a 
charge before the Official Assignee could 
do so. The Official Assignee sent a clerk 
to Bassein on November 15, 1933, to take 
charge of the assets there, but when the 
clerk arrived at. the premises where the 
Bassein business was carried on, he found 
that plaintiff No. 3 was in possession and 
that she claimed to be in possession as 
mortgagee of the business. As the result 
of the Chartered Bank of India, Australia 
and China having taken possession of the 
stock-in-trade in Rangoon, the shop in 
Rangoon remained closed from Novem- 
ber 14, 1933, to December 8, 1934. The 
Bank had a lien on the stock-in-trade for 
ihe sum of Rs. 53,246, which Charles 
Joseph and Company, another local firm 
paid, receiving of course, the benefit of 
the Bank’s charge. On December 8, 1933; 
the Rangoon shop was re-opened with the 
notification that Charles Joseph and Com- 
pany were the mortgagees in possession. 

Plaintiff No. 3 was herself a creditor of 
Manook and Cohen for a sum of Rs. 
26,000. By a deed dated July 14, 1933, 
plaintiffs Nos. 1 and 2 charged the Bassein 
assets to her as security for this debt, and 
by a further deed, dated September 5, 
1933, allowed her to take possession of 
the Bassein shop. [b is her case that she 
took possession on September 10, 1933. 
The defendants deny this and say that she 
only went into possession on November 15, 
1933. On December 4, “1933, defendant 
No. 2 applied for the adjudication of the 
plaintiffs. His petition was filed in Insol- 
vency Case No. 281 of 1933. Defen- 
dant No. 2 allegel that plaintiff No. 3 
was a partner in the business. The acts 
of insolvency complained of were as fol- 
lows : 

(1) With intent to defeat or delay their 
creditors the piaintiffs had transferred the 
assets of the Rangoon business to he 
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Chartered Bank of India, Australia and 
China, end (2) with like intent or in 
Order to give her a fraudulent preference, 
the plaintiffs had transferred possession of 
the esseis of the Bessein business to 
plaintiff No. 3. Defendant No. 2 has 
been employed in the Bassein shop for 
several years end was only discharged on 
November 15, 1933, after it had been dis- 
covered that his father hed applied for 
ihe firm’s adjudication in insolvency. On 
December 13, 1933, defendant No. 1 filed 
an application for leave to amend his 
petition by additional grounds for adju- 
dication the grouncs set forth in the 
petition of defendant No. 2. The second 
petiticn and the application for leave to 
amend the petition of defendant No. 1 
were also filed through Mr. N. K. Bhat- 
tacharyya. The petitions were heard by 
Sen, J., who on February 5, 1934, dis- 
missed the application of defendant No. 1 
for leave to emend his petition, and also dis- 
missed the two petitions for adjudication. 
The learned Judge held, inter alia that: 

(1) Defendant No. l's petition disclosed 
no act of insolvency ; (2) no act of insol- 
vency had in fact been committed; (3) 
the allegations of defendant No. 1, that the 
plaintiffs had agreed to pay him the 
proceeds of the sale of the Mandalay busi- 
ness and to give him a charge on the Bassein 
asseis (which he hed: also alleged) were un- 
true ; (4) the deeds of July 14, and Septem- 
ber 5, 1933, were sufficient in law to entitle 
plaintiff No. 3 to take possession of tke 
Bassein assets; (5) the transaction with 
plaintiff No. 3 who was not a partner ap- 
peared to be honest and straight- 
forward and had taken place more 
than three months before the filing 
of the petition of defendant No. 2. Against 
the judgment of Sen, J., ‘both defendants 
appealed; but when the appeals came on 
for hearing, their Advocates confined him- 
self to the question whether the cherge 
granted to plaintiff No. 3 had been effected 
within three months of the filing of defen- 
dant No. 2’s petition. The appeal failed. 
The Appellate Court held that there was no 
question of fraudulent preference, because 
the transaction had taken place more than 
three months before the date cf the filing 
of this petition. 

In order to succeed the plaintiffs must 
prove that the defendentsin presenting the 
petitions were actuated by malice and that 
there was no reasonable or probable cause 
for the instilution of the insolvency pro- 
ceedings. Malice alone is not sufficient. 
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There must be both malice and an absence 


of reasonable and probable cause, as in the 
case of an action for malicious prosecution. 
In Mitchell v. Jenkins (1) at p. 595*, Parke, 
J., observed : l 

“The term “malice” in this form of action (mali- 
cious arrest) is not to be considered in the sense of 
spite or hatred against an individual, but of malus 
animus and es denoting that ths party is actuated 
by improper and indirect motives.” 

In Hicks v. Faulkner (2) at p. 1747 which 
was an action for malicious prosecution, 
Hawkins, J., observed : 

“In an action of this description the question of 
malice is an independent one of fact purely, and 
altogether for the consideration of the jury and not 
at all for the Judge. The malice necessary to be 
established is not even malice in law such as may 
be assumed from the intentional doing of a wrongful 
act ; see Bromage v. Prosser (3), at p. 29557 per Bayley, 
J.; but malice in fact malus animus indicating that 
the party was actuated either by spite cr ill-will to- 
wards an individual, or by indirect or improper 
motives, though these may be wholly unconnected 
with any urchariteble feeling towards anybody.” 

Dealing with what is reasonable and pro- 
bable cause, Hawkins, J., said at p. 1717: 

“Now I should define reasonable and probable cause 
to be an honest belief in the guilt of the accused based 
upon a full conviction, founded upon reasgoneble 
grounds, of the existence of a state of circumstences, 
which, assuming them to be true, would reasonably 
lead any ordinarily prudeat and cautious man, placed 
in the pusition of the accuser, to the conclusion that 
the person charged was probably guilty of the crime 
imputed. There must be: first, an honest belief of the 
accuser in the guilt of the accused; secondly, such 
belief must be based on an honest conviction of the 
existence of the circumstances which led the accuser 
to that conclusion ; thirdly, such secondly-mentioned 
belief must be based upon reasonable grounds by this 
I mean such grounds as would lead any fairly cautious 
man in the defendant's situation so tu believe; forthly, 
the circumstances so believed and relied on by the 
accuser must be such as amount to reasonable ground 
for belief in the guilt of the accused:see also Abrath 
v. The North Eastern Ry. Co. (1) and Sankara Iyer 
v. Rangaswami Chettyar (5), |. 

I consider that the plaintiffs have proved 
both malice and the absence of reasonable 
and probable cause. The evidence estab- 
lishes that the defendants throughout were 
fully aware of the fact that security had 
been granted to plaintiff No. 3 and were con- 
senting parties to the transaction. Yet they 
did not hesitate to base on this transaction a 

(1) (1833) 5 B & Ad 588; 2 N & M 301; 3 LJ (x. s.) 
K. B 35 39 R R 570. 

(2) (1882) 8 Q B D 167; 51 LJ Q B 268; 30 WR 


(3) (1825) 4 B& C 247; 6 Dowl & Ry 296; 3 LJK 
B 203;10 & P 475; 28 R R 241. 

(4) (1883) 11 A C 247; 11 QB D 440; 5S2L J QB 
620; 49 L T' 618; 32 L W R 50; 47 J P 692. 

(5) 10 R 282; 138 Ind. Cas. 693; AI R 1932 Rang. 
80; Índ. Rul. (1932) Rang. 161. 


*Page di (1833) 5B. & ae 
Pages of (1882) 8 Q. B. D.-~[ Hd]. 
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charge of fraudulent preference. Mr. 
Bhattacharyya takes the responsibility for 
having advised. the defendants that the acts 


complained of constituted acts of insolvency, ` 


but he states that the defendants did not 
disclose to him that they knew of the 
granting of security to plaintiff No. 3. The 
failure to disclose this knowledge and the 
fact that they allowed the charge of fraudu- 
lent preference to be set forth as a ground 
for adjudication clearly show that the defen- 
dants were actuated by malice. Itis equal- 
.j clear that there was a want of reasonable 
and probable cause for the filing of the peti- 
tion. A persual of the petitions is in itself 
sufficient to show that there was no sub- 
stance in three ofthe allegations and the 
evidence shows that there was no sub- 
stance in the fourth allegation. (His Lord- 
ship efter discussing the evidence 
came to the conclusion that both 
malice and the absence of reasonable and 
probable cause were proved. The judg- 
ment then wenton). In view of the 
facts to which I have referred, it is not 
possible for the defendants to avoid the 
conclusion thet there was both malice and 
want of reasonable and probable cause 
for the institution of these proceedings. 
They kept from their Advocate and from 
the Court as long as they could, the 
knowledge of the fact that they had ac- 
quiesced in the grant of the security to 
plaintiff No. 3, and when these facts had 
come to light, they persisted not only in 
the insolvency Court but also on appeal, 
in their charge that there had bsen a 
fraudulent preference. The fact that they 
persisted in this charge so long in itself 
is evidence of malice. 

The plaintiffs have established their 
case and it only remains to consider what 
damages should be ewarded against the 
defendants. The defendants accept the 
contention of the plaintiffs that it is not 
necessary for them to prove special damage 
and that the damages ere at large. The 
assessment of damages in a case of this 
description can never be exact and the 
Court can only be guided by what is 
reasonable. The plaintifs value their claim 
at Rs. 50,000, but it is obvious that this 
is an exaggeraled claim. They also esk 
for damages against defendant No. I in 
his capacity as airustee, he having main- 
tained that the moneys advanced by him 
to Manook end Cohen largely consisted of 
funds of which he was a trustee. It is 
clear, however, that the plaintiffs cannot 
recover from defendant No. 1 in his re- 
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‘presantative capacity. He must take the 


sresponsibility for his own actions. The evi- 


dence led by the plaintiffs themselves shows 


that the business of Manook and Cohen 
was in a precarious condition before the 


institution of the first petition. A 
statement of the assets and liabilities as 
on October 31, 1933, prepared by the plain- 
tiffs auditor shows that the total amount 
due to the creditors of the business in 
Rangoon and Bassein was Rs. 1,78,279-8-5 
and that their assets, on their own value 
ation, amounted on'y to Rs. 1,67,011-8-1. 
The statement purports to show that after 
making certain adjustments there was a 
surplus of Rs. 5,817-7-2. lt is obvious, 
however, that the firm could not have paid 
its creditors if it had been called upon 
to do so. As a matter of fact the Char- 
tered Bank of Indie, Australia and China 
had for months been pressing for a reduction 
of the overdreft. A statement purporting 
to show the trading position for the finan- 
cial years 1931-32, end 1933-34 has also 
been putin. This statement, however, takes 
no account of expenses of the business. 
It merely purports to show the gross profits. 
According to this statement the gross profit 
of the Rangoon business for the year 1931- 
32 was Rs. 54,927-6-10 and for the year 
1932-33 Rs. 4,062-10-5. For the year 1933- 
34 a loss of Rs. 2,926-2-6 is shown. No 
statement has been put in disclosing the 
result of the trading for the year 1934-35, 
The Rangoon shop was closed this year, 
but the plaintifs have not shown why it 
was closed. 

It is the plaintiffs case that plaintiff 
No. 3 went into possession of the Bassein 
business on July 10, 1933, and that this 
was not concealed from the public. This 
fact alone must have diminished the credit 
and earnings of the firm, a proposition 
which the plaintiff's Advocate did not 
challenge. Another fact which has to be 
taken into consideration is that Burma, in 
common with the rest of the world, has 
for several years suffered from acute trade 
depression. The plaintiffs state that as the 
result of the petitions. they have lost the 
agencies of two firms which previously 
supplied them with goods, but they have 
given no indication of the loss suffered by 
them in this connection. The filing of a 
petition in insolvency is, however, a serious 
matter and must have caused damage to 
the plaintifs. Taking everything into 
consideration, 1 consider that Rs. 5,100 is 
2, ressonable sum to award the plaintiffs 
and I assess the damages at this amount. 
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Of the sum of Rs. 5,100, 5,000 will be 
payable to plaintifs No. 1 and 2, the: 


partners in Manook and Cohen, and Rs. 100 
to plaintif No. 3. Mr. Basu concedes that 


as far as plaintif No. 3 is concerned, he’ 


can only ask for nominal damages. There 
will, therefore, be a decree in favour of 
the plaintiffs for Rs. 5,100 which will be 
apportioned as indicated. The plainti“s are 
also entitled to costs, and in view of the 
heavy nature of the case I will award them 
special Advocate’s costs of . five gold mohurs 
a day for five days. 

D. Suit decreed, 
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Will—-Construction—Entire will to be looked into—~ 


Held, that dedicationto idol was absolute and donor 
did not intend so-called trustees to remain in 
possession and give profits only to manager. 

The testator in hiswill by which he dedicated a 
village to an idol, stated in clear terms that after his 
death the idol shall be the owner of the property 
dedicated andthe nameof the idol he substituted 
in khewat, in place of hisand that the idol shall be 
entitled to the entire income of the 20 biswa share 
with grove, houses, etc., and the whole of it without 
the exception of any right or things situate therein, 
shall go to the idol. The will also directed vertain 
persons to look to the application of the income of the 
village as directed : 

“Held, thet in orderto gather the intentions of the 
donor the terms of the entire will should be looked 
into and then a conclusion come to. The intentions of 
the donor cannot be gathered by taking into con- 
sideration only an isolated passage in the will and 
by ignoring the other posseges or expressions which 
ere to be found in it. 

Held, further thet taking into consideration the 
emphatic language of the will the only conclusion 
is thatthe dedication was absolute and complete in 
every respect. It was not open to the person to contend 
that the Jegel estate vested in them as ‘trustees’ in the 
will under which tbe endowment in question was 
made, the author of the endowment didnot intend 
that the so-called trustees should remain in rent- 
collecting positions of the endowed property and hand 
over the profits realized tothe manager of the idol 
for the purpose of expenses in connection with the 
objects mentioned in the will. 


-F. ©. A. from a decision of the Sub-J ndge, 
Muttra, dated May 9, 1931. 

Dr. K. N. Katju, Messrs, B. Malik and S. C. 
Das, for the Appellant. 

Messrs. P. L. Banerji and R. K, a A 
for the Respondents 
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+dudgment.—This is a defendant's 
appeal arising out of a suit for posses- 
sion. The facts which hva given rise to 
the litigation between the parties can be 
stated as follows: Lala Bitthal Des owned 
extensive properties including village 
Lalpur in Muttra District. On October 93 
1914, he executed a will, under which he 
dedicated 20 Biswa Zamindari in Village 
Lelpur to'an idol known as ‘Sri Thakur Bare 
Madan Mohan Lalji Maharaj’ situate in 
Bengali Ghat, Muttra. The plaintiffs in the 
case are Sri Thakur Bare Madan Mohan 
Lalji Maharaj and ils Mutawalli and 
Manager Goswami Sri Bitthal Nath. The 
case set up by the plaintiffs was that an 
absolute gift of the village mentioned 
above was made in favour of the idol, 
plaintiff No. 1, by Lala Bitthal Das and that 
according to the terms of the will, plaintiff 
No. 2, the mutawalli of plaintiff No. 1, was 
entitled to remain in possession of the 
endowed property. The plaintiffs’ com- 
plaint. was that after the death of Lala 
Bitthal Das, the defendants in the suit bad 
taken wrongful possession of the aforesaid 
village and, therefore, ihe plaintiffs institut- 
ed a suit for possession ofthe same. The 
defence of the principal contesting defend- 
ant Lala Chiranji Lal was that he and some 
other persons had heen appointed trustees 
under the aforesaid will and were entitled 
to take possession over the property in suit 
as trustees after the death of the donor, 

The learned Subordinate’ Judge who 
tried the suit came to the conclusion that 
plaintiff No. 1, under the management of 
plaintiff No. 2, its mutawalli, was entitled 
to the possession of the property in suit 
under the terms of the will of Lala Bitthal 
Das. The suit for possession was accord- 
ingly decreed. The principal defendant 
Lala Chiranji Lal has come up to this Court 
in appeal against the decision of the learned 
Subordinate Judge. Wemay point out that 
the claim as regards the mesne profits and 
damages was given up by the plaintiff for 
the purposes of. the present suit. The 
decision of the point in issue between the 
parties depends on the interpretation of the 
will of Lala Bitthal Das, which is printed at 
pp. 17 to 21 of the paper book. It is, there- 
fore, necessary to set forth here briefly the 
terms of that will. In the first portion of 
the will, Lala Bitthal Das recites that his 
paternal cousin Persotam Das had, in his 
lifetime, an intention of executing a will in 
respect of his one-third share in favour of 
his Isht-Deva Sri Thakur Bare Madan 
Mohanji Maharaj, installed in a temple in 
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Bengali Ghat in the city of Muttra, the 
mohatamim of which was Goswami Sri 
Gopsl Lalji Maharaj, son of Goswami 
Kalyan Raiji Maharaj, but he breathed his 
last before he could express his intention in 


black and white. He goes on to recite, 

“The idea sprang up into my mind that Lala 
Persotam Das could not fulfil his hearty desire and 
died. It was incumbent on meto fulfil his desire 
after his death; but I hare not done so upto this 
time; moreover, I, too, am thinking of executing a will 
in respect cf the entire 20 biswas Mauga Lalpur 
aforesaid, which is ət present exclusively owned by 
me, in favour of Sri Thakur Bere Madan Mohanji 
Maharaj aforesaid who was the Isht-Deva of Parsotam 
and is also my Isht-Deva in order thatthe desire of 
Lala Parsotam Das and mine may be fulfilled and the 
soul of Parsotam Das may attain rest." 


Further on Lala Bitthal Das states in his 


will: 

ge Pere r DAYE irasan ikan en esecuted this will in 
favour of Sri Thakur Madan Mohanji Mahara), 
Mohatamim and Gaddinashin of which was 


Goswemi Sri Gopal Lalji Maharaj aforesaid, in 
order thot it my be given effect to after my death.” 
Paragraph No. 2 of the will runs as follows: 
“After my death, Sri Thakur Bare Madan Mohan 
Lalji Meharaj, whose Mohatamim and Mutawalliis at 
present Goswami Sri Gopalji Maheraj, shall be the 
owner of, í. e, shell be benefited by the income from 


the entire 20 biswa Mauza Lalpur, Pargana Muttra, | 


together with the grove, houses, garhi, steble, etc., 
t. e all the inherent and adventitious rights and 
interests and buried treasure appertaining thereto, 
i. e., the whole of it without the exception of any 
right or thing situate therein, and the name of Sri 
Thakurji Maharaj aforesaid under the management 
of the mohatamim and mutewalli of the temple, will 
be entered in the khewat in place of my name.” 


Paragraph No. 3 runs as follows: 


“After my death, Lala Lokman Das.......... na 
Lala Radhe Lalouer Lala Keshab Deo 
Pi deanaes Lala Salig Ram... EAEE Lala Ballabh 


Das, Khattzis by caste, residents and bankers of the 
city of Muttra, who are my co-religionists and in 
‘whom I have full confidence that they will without 
any avarice, act according to this will whole-heartedly 
and will spend (sarf kéyo kara) the income from the 
gaid village in consultation with Sri Goswami Sri Go- 
pal Lalji Maharaj or whoever may be the gaddinashin 
of the temple aforesaid, in the articles of Raj Bhog, 
Sewa Sringar, Bastra, and the requisites for the per- 
formances of the festivals of the Thaku1ji. The money 
ne as income should not be spent in any other 
work.” 


Paragraph No. 4 runs thus: 

“Out of the Raj Bhog, prasad will be daily given 
to five Vaishnavas in the Dharamshala situate in 
Muhalla Ramji-Darwaza in the city of Muttra, known 
as that of Gopal Das Salig Ram.” 


Paragraph Ne. 5 runs es follows: 

“The accounts, ete., relating to the inccme from 
the village aforesaid, and to the expenses will 
regularly continue to be prepared in the temple. 
Accounts relating to the income from the village and 
to the expenses incurred in the articles of Raj Bhog, 
Bastra and requisites for the performanges of the 
festivals will continue to: be prepared separately in 
the account books and those account books will be 
peparately kept in the temple.” 
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Paragraph No. 8 is as follows: 

“The guddinashin, mohtamim and mutawalli of the 
temple has accepted the condition No.4. In case a 
gaddinashin cf the temple refuses or stops to feed 
five Vaishnavas every day, an amount, which may be 
found reasonable by the persons aforesaid, at a rate 
to the extent of Rs. 1-4-0 per diem, should be 
deducted frem the inccme of the said village for 
feeding five Vaishnavas, and the balance spent on 
account of the Thakurji in accordance with the condi- 
tions laid down above. The amount deducted frem 
the village income, for feeding five Vaishnavas will 
be spent in feeding five Vaishnavasevery day in the 
Dharamshala aforesaid.” 

Paragraph No. 10 runs thus: 

“Aythis village has Leen bequeethed for the expenses 
of Thakurji, no person, moltamim or mutawalli of 
the temple shall, at any time, or in any case 
be cumpetent to transfer the seid village by way cf 
sale, mortgage or trust, etc. Let it elso be known 
that no person mohtamim or mutawalli shell in any 
way, have right to transfer the property even for a 
particular necessity of the Thakurji.” ` 


Paragraph No. 11 isas follows: 

“In this will, the right to sell, mortgage, trust and 
tiansfer the said village has not been given to any 
person, manager andthe gaddinashin aforesaid. No 
one can, therefore, under his own authority, or with 
the permission of an officer, transfer the village 
aforesaid in any case, nor can anybody taken any 
loan on it. Any act done against the terms laid down 
inthis will, snall be invalid.” 


Paragraph No. 12 runs thus: 

“One karinda will be in consultation with the 
trustees, mohtamim and mutawalli, appointed to 
make collections and assessment, and one member of 
my family or a relation of my family will supervise 
the village, and he shall be getting Rs. 20 yer 
mensem out of the income from the village. If there be 
no fit person in my family oramong the relations ofmy 
family,to dothe work the trustees, mohtamim and 
‘mutawalli cf the said temple, shall appoint a man of 
my brotherhood and a sum of Rs. 20 per mensem 
shall be paid to him out of the income from the 
village.” 

Paragraph No. 13 states as follows: 

“If per chance, the whcle or any part of the area 
aforesaid is acquired by the ‘Government at any 
time, for any purpose, the compensation, whatever, 
obtained in lieu of it, should be applied by the 
trustees in purchasing another property in the name 
of the Thakurji, under the management of the 
goddinashin of the temple. The trustees should not 
spend the amount of compensation in any other 
work. They should, until purchase of enother 
property, invest the said amount on interest. The 
income of interest and the property should be 
applied in Sewa Sringar and Raj Bhog of Sri 
Vhakurji Maharaj, thatis to say, all the conditions 
laid down above, should be applicable to that 
property and the money also,” 


These are the terms of the will of Lala 
Bitthal Das. Now, we may proceed io 
consider the point in issue. The frst 
contention raised cn behalf of the appèl- 
lant is that under the terms of the will, 
the village was not dedicated to plaintiff 
No. 1, but there wasa dedication of only 
the income of the village for defraying the 
expenses in connection with the objects 
specified in the will, We may mention that 
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this wes the plea taken by the appellant 
in para. 21 of his written statement. The 
learned Counsel for the appallant, in sup- 
port of his contention, relies on the follow- 
ing sentence in para. 2 of the will, “i. e., 
shall be henefited by the income from the 


entire 2) biswas.....” It is urged that 
these words goto show that only the 
income of the village wes made wakf 


and that the corpus of the ‘property was 
not intended to be transferred. We find 
ourselves unable to agree with this conten- 
tion. In order to gather the intentions of 
the donor we have to look to the terms of 
the entire will and then come to a conclu- 
sion. The intentions of the donor cannot 
be gathered by taking into consideration 
only an isolated passage in the will end 
by ignoring the other passages or expressions 
which are to be found in it. In our opinion, 
“when the entire willis read as a whole, it 
becomes quite clear that the donor made a 
gift of the entire village. [b will be seen 
that in the first portion of the 
donor says: 

“Moreover, I, too, am thinking of executing a 
will in respect of the entire 20 biswa Mauza 
Lalpur aforesaid which is at present exclusive- 


ly held by me in favour of Sri Thakur Bare 
Madan Mohanji Maharaj......... 4 

At another place he says : 

“I, while in a sound state of body and mind in 
full possession of my five senses, have of my 
own accord and free will, therefore executed this 
will.” 

In para. No.-1 the donor says : 

“So long as I am alive, I will remain in pro- 
prietary possession and enjoyment of the villege 
aforesaid and shall have, during my lifetime, all 


the powers that I at present have, as usual. 
Nobody shall have any powers of any 
sort.” 


After this we come to para. No. 2of the 

will which is most important. The donor 
Says : 
2, “After my death, Sri Thakur Bare Madan 
Mohan Lalji Maharaj, whose mohatamim and muta- 
walli is at present Goswami Sri Gopalji Mahara 
shall be the owner of, 4. e, shall be benefit- 
ed by the income from the entire 20 biswas 
Mauza Lalpur, Pargana Muttra, together with the 
grove, houses, garhi, stable, etc, 7% e, all the 
inherent and adventitious rights and interests 
and buried treasures appertaining thereto, 7. e., 
the whole of it without the exception of any 
right or thing situate therein, and the name of 
Sri Thakurji Maharaj aforesaid under the manage- 
ment of the mohatamim and mutawalli of the 
temple, will be entered in the khewot, in place of 
my name.” 

It is mentioned that Sri Thakurji will be 
the malik of the 20 biswas share. No re- 
servation of any kind is mentioned. Sri 
Thakurjiis to bethe malik of the entire 
_ Village together with grove, houses, etc. 
'his shows that the dedication was in res 
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pect of the entire village without any limi” 
tation or any restriction. The donor says 
that after his death, in the khewat the name 
of Sri Thakurji is to be substituted £s owner. 
It appears to us thatthe words “shall be 
benefited by the income from” are mere 
surplus. The donor appears to be em phesis- 
ing that Sri Thekurji who will be the com- 
plete owner, will have the right to recover 
all kinds of profits. If the donor had been 
making a wagf in respect of the annuz] 
protits, then there would have been no necess.- 
ty tosay that after his death the name of 
the donee shall be mentioned in the khewat 
in his place. It is a well recognized prin- 
ciple of Hindu Law that an idolis cape- 
ble of holding property and the properly de- 
dicated to an idol belongs tothe idol and 
not to the shebatt or priest. In Girijanun d 
Datta Jha v. Sailajanund Datta Jha (1); 
their Lordships of the Privy Council made 
the following observations : 

“Decisions too cleer and authoritative to be 
doubted or disregarded have repeatedly laid 
down that an idol in Hindu Law is capable of 
holding property, and that property dedicated 
to an idol belongs to an idol and not to the 
shebait or priest. If it were necessary to give 
reasons in favour of e view so amply supported 
by authority, we should add that the opinion 
of Jagannatha goes merely to show that an idol 
can be the owner of property only in a figura- 
tive sense, possession being held bya manager 
or trustee, and that dedication of property to 
an idol is only a mode of creating . a trust for 
religious purposes in perpetuity which is ellowed 
by law.” | 

The question as to whether in a parti- 
cular case an absolute cr partial dedice- 
tion has been made depends upon the 
terms of the instrument under which the 
endowment ismade. When we find that 
underthe terms of the deed an absolute 
estate is vested in the idol without any 
reservation or limitation, then the con- 
clusion becomes irresistible that the dedi- 
cation was. absolute and complete. In 
the case before us we find that under the 
terms of the will an absolute estate has 
been created in favour of the idol ‘Sri 
Bare Madan Mohen Lalji Maharaj’. The 
testator in clear terms says that after his 
death the idol shall be ithe owner of the 
properly dedicated and shall be entitled to 
the entire income of the 20 biswa share 
with grove, houses, etc., and the whole of it 
without ihe exception of any right or things 
situate therein, shall go tothe idol. Tak- 
ing into consideration this emphatic langu- 
age, the only conclusion to which we can 
come ise that the dedication was absolute 
and complete in every respect. The doneg 


(1) 23 O 645, - 
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does not reserve -any right for himself or his 
heirs in the village. He mekes a complete 
gift of the property together with the pro- 
fits thereof to the idol. It was contended 
before us that from the subsequent clauses 
in the will, an inference can be drawn 
that an absolute estate was not conferred 
on the idol. We have considered these 
clauses, but ere unable to agree with the 
contentions raised on behalf of the appel- 
lant. Reliance was placed on para. No. 3 
of the will. All that this says is that the 
donor has complete confidence in the so- 
called trustees and he discharges them 
with the duty to see that the income of the 
estate dedicated to the idol is spent towards 
the objects specified in the will. The same 
assertion is reiterated in para. No. 10 of the 
will. For the reasons given above, we 
hold that there was a complete and ab- 
solute dedication in favour of Sri Thakur 
Bare Madan Mohan Lalji Maharaj. 

The next point urged on behalf of the 
appellant was that’ even if it be supposed 
that there was a complete dedication of 


the endowed property in favour of the. 


idol, yet the legal estate vested in the 
appellant and others zs trustees under 
the terms of the will and in that capacity 
they were entitled to retain possession of 
the endowed property. This argument 
which is based on the analogy of English 
Law relating to chzritable ‘trusts, is, how- 
ever, fallecious and cannot be accepted. 
There is a fundemental difference between 
the juridical ` conceptions on which the 
English Law relating to tiustis based and 
those which form the foundations of the 
Hindu and the Muhammadan systems and 
that is the reason why the Indian Legisle- 
ture in enacting the Indian Trusts Act (II 
of 1882) deliberately exempted from its 
scope the rules of law relating to wakf and 
Hindu religious endowments. 
that Act, after declaring when it was to 


come into force end the areas over which 


it should extend in the first instance lays 
down: 

“But nothing herein contained affects the rules of 
the Muha nmadan Law as to wakf, or the mutual 
relations of the members of an undivided family 
as determined by any customary or personal law, 
or-applies to public or private religicus or charit- 
able endowments... .” 


Section 3 of the Act gives a definiticn of 
the word “Trust” in terms familiar to 
English laywers. It says: 

“A ‘trust’ is en obligation annexed to the owner- 
ship of property and arising out of g confidence 
réposed in and accepted by the owner, or declared 
and accepted by him for the benefit of another or 
gf another and the owner; the person who reposes 


a 
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or declares the confidence is called ‘the author of 
the trust;’ the person who accepts the confidence 
is called ths ‘trustee;' the person for whose benefit 
the confidence is accepted is called the ‘beneficiary;’ 
the subject-matter of the trust is called ‘trust 
property’ or ‘trust money; the beneficial interest 
or the interest of the bsneficiary is his right 
against the trustee as owner of the trust property; 
and the instrument, if any, by which the trust is 
declared is called the instrument of trust.” 

These observations were made by their 
Lordships of the Privy Council in Vidya 
Varutht v. Balusami Ayyar (2) at p. 841*. 
The doctrine of English Law that in charit- 
able trust the legal estate vesis in the 
trustees is not applicable to India. In 
Mohammad Rustam Ali v. Mustaq Husain 
(3). Their Lordshipsin dealing with this 
question made the following observations: 

“It is argued that the trustee nama must have 
dealt with an interest in immovable property, fcr 
otherwise the trustees could have no right to main- 
tain the suit, and such an argument at first sight 
makes a strong appeal to those who are accustun.- 
ed to administer the English Law with regard tə 
trustees. It needs, however, but a slight examina- 
tion to show that the argument depends for its 
validity upon the assumption that the trustees cf 
the wakfnama in the present case stand in the 
same relations to the trust that trustees to whom 
property had been, validly assigned would stand 
over here. Such is not the case. The wakfnama 
itself does not purport to assign property to trus- 
tees.” 

In Hindu Law, there is no such thing as 
the vesting of legal estate in trustees. In 
Vidya Varuthi v. Balusami Ayyar (2) ct 
p. §39*, their Lordships made the following 
observations: 

“It is also to be remembered’ that a ‘trust’ in 
the sense in which the expression is used in 
English Law, is unknown in the Hindu system 
pure and simple....under the Hindu Law 
the image of a deity of the Hindu pantheon is, 
as hes been aptly called, a “Juristic entity” vested 
with the capacily of receiving gifts and holding 
property. Religious institutions, known under differ- 
ent names, are recorded as possessing the same 
jaristic capacity and gifts are made to them 
eonoming .... when the gift is directly to an idol 
oy a temple, the seisin to complete the gift is neces- 
sarily affected by human agency. Called by what- 
ever name, he isonly the manager and custodian of 
the idul or the institution. In almost every case he 
is given the right to apart of the usufruct made 
vf enjoyment and the amount of usufruct de- 
pending again on usage and custom. In no case was 
the property conveyed to or vested in him, nor is he 
a trustee in English sense of the term, although in 
yiew of the obligation and duties rested on him he 


(2) 44 M 831; 65 Ind. Cas. 161; AIR 1922P 0193; 
461 A 302; (1921) M W N 449341 MLJ 346;3 UPL 
RP G 62:15 L W 7; 30 M LT66;3 PLT 245; 
z6 OW N 537; 24 Bom. L R 629; 20 AL J 497 
(PO). 

3) 12 A 609; 57 Ind. Cas. 329; A I R1921 PC 105; 

47 A 224 39 M LJ 263; (1920) M W N 565,12 LW 

539; 1€ A L J 1089;28 ML T220; 32C LJ47l;250 

W. N 199; 1 PW R1921 (PO. 7 
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is answerable as a trustee, in the general sense, for 
maladministration.” 

According to the Hindu Lew as soon as 
dedication is made in favour of an idol, 
the property vests in the idol, but as an 
idol cannot manage the property, the 
practice is that the management of the 
property remains in the hands of the 
mutawalli or manager. The question as 
to who is to manage the property has to 
be decided with reference to the terms 
of the deed creating the endowment, but 
it has te be borne in mind that the posi- 
tion of the manager, whether you call him 
mutawalli or trustee. or shebait, is different 
from tat of a trustee as understood in 
English Law and in whom the property 
is vested. According to the Hindu Law, 
the mutawalli or shebait or manager is only 
a person managing the estate but the 
property vests in” the ido] and not the 
manager. This being our view, we must 
hold that it is not open to the appellant 
to contend that the legal. estate vested 
in the persons styled as ‘trustees in the 
will under which the endowment in ques- 
tion was made by Lala Bitthal Das. 

The next contention raised on behalf of 
the. appellant was that under the terms 
of the will,- the persons named therein 
have been given powers by the donor to 
remain in possession on behalf of the 
idol and to realize the rents and profits 
of the endowed estate and to spend the 
same in consultation with the mutawalli 
of the idol. We .proceed to consider this 
question. . When a person makes an en- 
dowment in favour of an idol, then ordi- 
narily the mutawalli of the idol will be 
the person who will be the manager and 
will manage the estate for the idol. It is 
however open to the ‘author’ of an en- 
dowment to nominate person or persons 
who would. manage the endowed estate 
and taen hand over the pr.-fits realized 
to the mutawalli or the manager for ex- 
penditure in connection with the objects 
specified in the deed of endowment. Learn- 
ed Counsel appearing for the appellant 
cited before us Ambalavana Pandara 
Sannidhi Avergal v. Sri Meenakshi Sunda- 
reswaral Devastanam of Madura (4), in 
which Their: Lordships of the Privy 
Council held that: 

“An idol may have not merely general trustees 
but also other subordiaate representatives having 
the right to manage certain special portions of the 
property, and pay over the income so collected to the 

(4)18 A Li J 594; 56 Ind. Cas. 630; AI R 1921 P O 
97; 471 A 191; 43 M 6652 U PLR (P 0) 95; 39 
eo 50; 28. M LG T 83; 12 L W212;25CWN1 
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endowment, and even to*some degree control itg 


use and that such rights are not inconsistent with 
the existence of a general trustee .. .” 


What we have co see is whether in the 
case before us the author of the endow- 
ment laid any such scheme under whicli 
the appellant and other persons who 
styled themselves as ‘trustees’ have been 
given any such rights. On a considera- 
tion of the terms of the will, it appears 
to us that the contention of the appellant 
cannot be accepted. We tind that in 
para. No 2 of the will, the donor after stating 
that he was making a complete gift to the 
idol ‘‘without the exception .of any right 
or things situate therein,” recites that 
after his death the name of the idol 
under the management of mohatamim and 
mutawalli of the idol will be entered in 
the khewat in his place. In view of this 
statement, we find it difficult to hold that 
the author of the endowment intended 
that the so-called trusiees should remain 
in rent-collecting positions of the en- 


dowed property and hand over the protits — 


realized to the manager of the idol for 
the purpose of expenses in connection’ 
with the objects mentioned in the will. 
Had he any such intention, then we would 
have expected him to say that after Dis 
death, the name of the idol under the 


management of the trustees shall be sub-. 


stituted in the khewat in his place. It is 


true that in para. No. 3, the donor recites - 


that he has full confidence in Lala Lokman 
Das and others and he charges them with 
the duty of acting according to the will 
whole-neartedly and to spend the income 
from the aforesaid village in consultation with 
the muiawalli inthe articles of Raj Bhog, 
Sewa Sringar, Bastra and the articles for 
the performance of the festivals of Sri 
Thakur Bare Madan Mohan Lalji Maharaj. 


But there are no clear words indicating. 


that the possession is to remain with the 
trustees named by him. The expression 
“will spand the income from the said 
village in consultation with the trustee,” 
is not in any way inconsistent with the 
right of the mutawallz to make collections. 
Ib can be said that wnen the donor used 
the above expression all that he meant 
waa that the income of the said village 
after being realized by the mutawalli was 
to be spent by him and the trustee in 
consultation with each other. In this con- 
nection, the terms recited in para. No. 5 of 
the will ‘areimportant. Tne donor enjoins 
that the accounts of the endowed pro- 


perty are to be kept in the temple cf. 
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the idol, plaintiff No. 1. 
us that this temple owns 
perties and the donors intention was 
that the income from the endowed village 
should not be amalgamated with the other 
income of the idol but should. be kept 
separately and should be spent only on 
the objects specified by him in the will 
and in no other way. If it had been his 
intention that the trustees were to realize 
the income, then there would have been 
no necessity for him to have laid down 
‘a.condition that. the accounts should be 
kept in the temple. ih 

The will shows that every day ‘Raj Bhog’ 
(feasts for an idol) was to be offered: to 
the idol and then out of the feast, five 
Vaishnavas residing in the Dharamshala 
named in the will were to be fed. In 
para. No. 8 the donor recites that the muta- 
walli of the idol has agreed to this condition, 
but in case he does not perform it, the 
trustees will have a right to deduct a 
sim at the rate of Re. 1-4-U daily and 
spend it on feeding five Vaishnavas. From 
this we cannot draw an inference that 
the trustees are to realize the rents and 
profits. No right of possession is given 
to the trustees. In case the mutawalli 
continues fully to perform the condition, 
the trustees have no power of any kind 
in the: matter. They cannot claim any 
deduction out of the village income. In 
para. No. 13, it is stated that ifthe endowed 
property is at any time acquired by the 
Government, then the trustees in consulta- 
tion with the mutawalli should invest the 
money paid by Government in purchasing 
other property in the name of plaintiff 


It appears to 
extensive pro- 


No.. 1 under the management of plaintiff 


No. 2 and it would be subject to all 
the conditions enumerated in respect of 
the endowment. It appears that the donor 


was somewhat over-cautious and one great. 


anxiety of his was to make such a settle- 
ment which could ensure the entire in- 
come derived from the endowed estate 
for the expenses of the objects specified 


by him in the will. He was anxious to: 
rules which would prevent the- 


make 
muiawalli -of the temple from using the 
income in any manner he liked in defiance 
of the terms of the will. He, therefore, 
charged the so-called trustees to see that 
his wishes were carried out. He has, 


however, given no power to the trustees 


to'assume possession over the estate. 

The money realized from the endowed 
estate is to be spent by the mutawalli in 
consultation with them. That is all. At 
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more than one place, the donor recites . 
that the gift is absolute and is made to- 
plaintiff No. 1 under the management of 
plaintiff No. 2. This indicates’ that he. 
intended that though the estate was to 
vest in plaintiff No. .1, plaintiff No. 2, 
the manager, was to manage the estate. 
The strongest point in favour of the plain- 
tiff is that an absolute estate is conferred 
on the idol under the management of the 
mutawalli without any. reservation of aby 
kind and it is expressly recited that the 
name of plaintiff No. l under the ma- 
nagership of plaintiff No. 2, 1s fo be re- 
corded in the. khewat-as owner. The 
trustees cannot show that there is anything 
in the will from which it may be gathered 
that the intention of the donor was thal 
they should get possession and have 
power of management. There is only one 
limitation placed on the power of plaintiff 
No. 2, in respect of the management 


‘and that is that he has to spend the in- 


come of the endowed’ property in consul- 
tation with the trustees. It appears to us 
that the only power which the trustees 
have is to insist that the income of the 
endowed estate is spent by plaintiff No. 2 
for the objects specified in the will in 
consultation, with them. No power of any. 
other kind has been given to them. 
other words, the trustees are asked to act 
as mere advisers and are enjoined to keep 
an eye on plaintiff No. 2's management 
of the endowed property. For the reasons 
given above,-we are of opinion that plain- 
tiff No. 2, in his capacity as manager of 
the encdowed property, is entitled to get 
possession over it and this claim of his 
cannot be resisted by the appellant and ` 
other trustees. In our judgment'the de- 
cree passed by the trial Court is correct 
and must, therefore, be affirmed. For the 
reasons given above, the appeal stands ~ 
dismissed wi.h -costs of the contesting 
respondents Nos. 1 and 2. 
D. - Appeal dismissed. 
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Competency of—Mortgagee not electing to add money 
spent by him. to principal -- 8. 100, Transfer of 
Property Act, if applies. 

Under s. 69, Oontract Act, the mortgagee is 
clearly entitled to be re-imbursed by the mortgagor 
for the money spent by himon revenue and land 
taxes paid in order to save the property: from forfei- 
ture and sale. Section 72, Transfer of Property Act, 
permits the mortgagee in such circumstances to. 
add the money so spent by:him-to the principal money 
of the mortgage, provided that the mortgagor has 
been called upon and has failed to take proper and 
timely steps to preserve the property... This provision 
of the law is clearly. permissive. A mortgagee is not 
obliged to add the money sọ spent by him to the 
principal money of the mortgage. He can still make 
his claim under s, 69, Contract Act. 

Section. 100, Transfer of ‘Property Act, cannot ap- 
ply in a case where it has not been shown that the 
mortgagor was called upon topay the revenue, 
unless the mortgagee elects to have the money spent 
by him added to the mortgage principal. Ma Pwa 
Kinv, K.P. 5. A. R. P. Chettyar (1) and Raj Kumar 
Lal vy. Jat Karan Das (2), distinguished. 

C. R. App. from an order of the Dis- 
trict Court, Toungoo, dated February 26, 
1935. ; 

Mr. Guha, for the Applicant. 

Mr. Hay, for the Respondent. 

Order.—The applicant is the mortgagor 
and the respondent is the mortgagee of 
certain property. The respondent paid 
revenue and Isnd taxes in respect of the 
mortgaged property, and then instituted 
a suit for tne recovery of the amount so 
spent by him. He obtained a decree in 
the Township Court of Toungoo and then 
proceeded to execution thereot by means 
of the attachment and sale of the mort- 
gaged property. The applicant objected 
to this procedure on the ground tnat the 
claim for. this expenditure being a claim 
arising under the mortgage, the mortgaged 
property could not be sold for the recovery 
of the decretal amount. This contention was 
rejected by the Township Court, snd on 
appeal: to the District Court, the order 
of the Townsnoip. Court was upheld. ‘Fhe 
applicant has now come before this Court 
on revision to seb aside tue order of tne 
Township Court. 

Under s. 69, Contract Act, the mortgagee 
was Clearly entitled to be re-imbursed by 
the mortgagor for the money spent by 
him on revenue and land: taxes paid in 
order to save the property from forfeiture 
and sale. Section 72, Transfer of Property 
Act, permits the mortgagee in such circum- 
stances to add the money’ so spent by him 
to the principal money of the mortgage, 
provided that the mortgagor has been called 
upon. and. has failed to take proper and 
timely steps to preserve the property. This 
provision of the law is clearly permissive. 
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A mortgagee is not obliged to add the 
money so spent by him to the principal 
money of the mortgage. He can still 
make his claim under s. 69, Contract Act. 
Moreover, in the present case it has not 
been shown that the mortgagor was called 
upon to pay the revenue. [t follows then 
thats. 100, Transfer of Property Act, can 
have no application, unless the mortgagee 
elects to, have the money spent by him 
added to the mortgage principal. The learn- 
ed Advocate for the applicant has not 
been able to cite any authority which 
would show that inevitably such expendi- 
ture becomes a charge on the property, or 
becomes a claim arising under the mort- 
gage. He has referred me to Ma Pwa Kin 
v. K. P. S. A. R. P.Chettyar (1). But this 
relates to payment of arrears of revenue 
by a mortgagee after a preliminary decree 
for sale. He referred also toa Patna case’ 
Ra} Kumar Lal v. Jaikaran Das 57 Ind. 
Cas. 653 (2). In that case, however, it would 
appear that there is an enactment in force 
in that Province—Revenue Sale Law (Act XI 
of 1859)—which declares that: 

“If the deposit of Government revenue is made 
by any person in order to protect any lien he 
had on tae estate or share or part thereof, the 
amount so credited shall be added to the amount 
of the original lien;” 
so this case, also, is not apposite. On the 
other hand, there are numerous decisions 
which have affirmed the right of a morte 
gagee to recover such expenditure under 
s. 69, Contract Act—see, for example, Bin- 
dubashint Dassi v. Harendra Lal Ray (3) 
(referred to in S. A. No. 224 of 1932 Ma Mya 
May v, Ma Mi (4) where it was held that 
the provision of law whereby a mortgagee 
may have the revenue paid before the 
mortgage is finally adjusted is no bar to 
the application of s. 69, Contract Act), see 
also: ImdadiHasan Khan v. Badriprasad 
This being so, the provisions of 
O: XXXIV, r. (3), cl. (b), are in no way ap- 
plicable to the present case, and the res- 
pondent is not debarred from bringing the 
mortgaged p:operty to sale in execution of 
his decree. The decisions of the lower 
Courts are in accordance with law. This 
application is dismissed with costs, Advo- 
cate’s fee two gold mohurs. 

N. Application dismissed. 
()12 Bur L T 36; 43 Ind. Cas. 190; A I R 1919 
LB: 


(2) 57 Ind. Cas. 653; A I R 1920 Pat. 521; 1 PL T 
225: 5 P L J 248, 

(3) 25 O 305; 2 © W N 150. 

4) 144 Ind. Gas, 392; A IR 1933 Rang, 112, 

6 20 A 401; A W N 1898, 90. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Appeal No. 5-1 of 1935 
; July 25,1935. 
MIDDLETON, J. O. AND ALMOND, A. J. C. 
JETHA NAND—DECREE-HOLDER—ÅPPELLANT 


VETSUS 
KHUDA BAKHSH AND ANOTHER— JUDGMENT- 
DEBTORS—RESPONDENTS 

Civil Procedure Code (Act V of 1908), ss. 60, 72, 51— 
Mere right to give lease—Whether attachable under 
8. 60—Intervention of Collector, if necessary for 
application of s. 72—Land protected from sale by 
special enactment—S. 72, if applies — Power of 
temporary alienation under s. 72, if lost when power 
to sell is taken away from Court. 

Section 60, Oivil Procedure Code, allows attach- 

ment and sale of saleable property over which the 
judgment-debtor has a disposing power, but a mere 
right to give alease is not property which can be 
erred, and hence it cannot be attached under 
s. 60, 
The intervention of the Collector contemplated by 
s. 72, Civil Procedure Code, is a preliminary requisite 
to the application of that section. If the legis- 
lature had intended to confer upon the Civil Court's 
discretion to- grant a temporary alienation instead of 
ordering @ sale with or without the intervention of the 
Collector, there is no reason whatever way any referen- 
ce should have been made to the intervention of the 
Collector. Further, that section can only be applied 
in cases where the land is saleable. Where the land 
is protected from sale by aspecial enactment, it can 
have no application, 

The power to grant a tempcrary alienation under 
5. 61 18 derived from the  powerof sale and if the 
power of sale is taken away by the legislature, it is 
40 be presumed thatall powers derived there from have 
„milarly been taken away. 


C. A. from an order of the District 


Judge, Derajat, dated December 3, 1934, 


Lala Ram Lubhaya, for the 
pellant. 
Messrs. Diwan Chand and Mir 


for the Respondents. 


Almond, A.J.C—In this case Jetha 
Nand, as representative in interest of 
Chandra Bhan holds ‘a money decree against 
Khuda Bakhsh, and Abdulla, who 
admittedly agriculturists within the mean- 
ing ofthe Punjab “Alienation of Land 
Act. He applied for execution of that 
decree bya temporary alienation of the 
judgment-debtor’s land. The learned ex- 
ecuting Judge after consulting the Deputy 
Commissioner ordered execulion by tem- 
porary alienation to the decree-holder of 
the judgment-debtor’s land and directed 
that a warrant for possession of the land 
be delivered to him. | The judgment- 
debtors appealed to the Districl Judge, who 
by his order dated December 3, 1934, 
accepted the appeal and found that as the 
land could not be sold. under the Aliena- 
tion of Land Act, it could not be tempo- 


Ap- 
Waliullah, 
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rarily alienated. He declined to follow a 
Full Bench ruling of the Lahore High 
Court reported as Datar Kaur v. Ram 
Rattan (1), and followed instead a ruling 
of the Financial Commissioner of the Pun- 
jab reported in Ahmad Khanv. Parma- 
nand (2), which was dissented from in 
the Full Bench ruling of the High Court. 

The decree-holder has presented a fur- 
ther appeal tothis Court and as the mat- 
general impor- 
tance, it was referred io a Beuch. Learn- 
ed Counsel who has appeared on behalf 
of the appellant adopts the arguments set 
forth by the learned Judges of the Lahore 
High Court in support of his case. He 
also contends that apart from the argu- 
ments therein, the right to lease agricul- 
tural property for a period not exceeding 
0 years is conferred by the Land Aliena- 
tion Act upon the owner of the land and 
that that right is property which is liable to 
attachment and sale within the meaning 
of s. 60, Civil Procedure Code. We‘ may 
say at once that we cannot see any force 
in the argument based upon the provisions 
of s. 60, Civil Procedure Code. That 
section undoubtedly allows attachment and 
sale of saleable property over which the 
judgment-debtor has a disposing power, 
but a mere right to give a lease is not 


property which can be transferred. We are, - 


therefore, left withthe consideration of 
ss. 5l and 72, Civil Procedure Code, and 
it is to be seen whether the property can 
be temporarily alienated under either .of 
those sections. 

Inthe judgment of. the Lahore High 
Court already referred to, it was found. 
that s.72 conferred upon the Civil Court, 
a discretion to ordera temporary aliena- 
tion of land whether there was any inter- 
vention on behalfof the Collector or. not. 


are@Jt was further held that s. 51 (b) which 


confers upon a Court the power. to order 


execution of a decree by attachment and ` 


sale or by sele without attachment of any 
property included the power to order tem- 
porary alienation of such property and 
that when the Land Alienation Act was 
passed prohibiting the sale of land, 
took away only the power of sale and not 
the power of temporary alienation. It was 
further laid down in that judgment that 
where the Court had the power by appoint- 
ing a Receiver to effect the same result as 


could be effected bya temporary aliena- :; 


(1) 1 Lah. 192; 58 Ind. Cas. 603; A I R 1920 Lah. 456; 

2 Lah. L J 333 (F. B). 

R (2) 3 P R 1917 Rev.; 43 Ind. Cas. 356; 7 P WR 1917 
ev, 


it 


r 
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tion, it was inconcervable that the Court 
should not have the power of effecting a 
temporary alienation. 

We regret that we are unable to agree 
with the principles laid down in that 
judgment. Inthe first place we do not 
consider that s. 72 or any portion of it 
can have any bearing on the matter, which 
is now before us. The intervention of the 
Collector contemplated by that section ap- 
pears tous tobe a preliminary requisite 
to the application of that section: at all. 
Ifthe legislature had intended to confer 
upon the Civil Courts diserection to grant 
a temporary alienation instead of ordering 
a sale with or without the intervention of 
the Collector, there is no reason whatever 
why any reference should have been made 
to the intervention of the Collector. Fur- 
thermore, we are of opinion that that sec- 
tion can only be applied in cases where 
the land is saleable. Where the land is 
protected from sale by a special enactment, 
it can have no application. It has. been 
contended before ts by learned Counsel 
for the appellant that the word “objection- 
able” also includes “illegal” and that if 
the Collector represents that the sale of 
the land is illegal, the Court can. then 
grant a temporary alienation. This is cer- 
tainly contrary to‘the plain meaning of the 
word “objectionable” and it would also make- 
thé word “public” meaningless. It is not 
the public sale of land which is illegal 
under the Land Alienation Act but the 
sale of land to a non-agriculturist whether 
by public or private sale. The last por- 
tion of sub-s. (1) of this section also clearly 
indicates tous thatthe section only ap- 
plies where the land is liable to sale for 
“the last part of this sub-section states that 


the Court. 

“may authorize the Collector to provide for such 
setisfaction......... instead of proceeding to a sale of 
the land.” ` 


These words clearly imply that the Court 
has an option either to sell the land or to 
alienate it temporarily. We now turn to 
the powers conferred on the Courts by 
s. 51 of the Code. Learned Counsel for 
the respondents has conceded that where 
the Court has a power to sell land under 
sub-s. (b) it has also an implied power 
to grant a temporary alienation but he 
contends that where the power of suale has 
been taken away by the legislature, the sub- 
sidiary power of -ordering a temporary 
alienation must also be considered to 
have. been abrogated. -We can- see no- 
other interpretation to put upon this sec- 
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tion read withs. 16, Land Alienation Act. 
The power to. grant a temporary alienation 
under s. 51 is derived from the power of 
sale and if the power of sale is taken 
away by the legislature, we must presume 
that all powers derived therefrom have 
similarly beentaken away. 

For these reasons, we -agree with the 
finding of the lower Appellate Court and 


dismiss this appeal with. costs. Pleader’s 
fees Rs. 50. 
N. Appeal dismissed} 


A — amangkat amma gan 


_ RANGOON HIGH COURT 
First Civil Appeal No. 100 of 1935 
January 9, 1936 

_ Paar, C.J. AND Mya Bu, J. 
A: B. NEOGI—APPELLANT 
VETSUS 
B. B. NEOGI AND OTHERS 
— RESPONDENTS. 

Succession Act (XXXIX of 1925), s. 263—Probate 
granted without citing persons who ought to have been 
cited - Such persons, if can ask probate tobe re-called 
and will be proved—Onus— Interpretation of Statutes— 
Positive enactment of law—Consideration of previous 
state of law—Relevancy— Testamentary cases. 

Where probate is granted without citing persons 
who ought to have been cited, they are entitled to 
ask that the probate which was obtained in their 
absence should be re-called and the executor’or his 
representative called upon to provethe will, The 
onus is onthe persons propounding the will, and 
it is for themto prove thatthe will is a genuine 
one, and not for the other party to prove that the 
willis a forgery. Ramanandt: Kuer v. Kalawati 
Kuer (1) and Kurrutulain Bahadur v. Nuzhat-ud- 
Dulla (2), relied on. 

Where there is a positive enactment of the Indian 
Legislature the proper course is to examine the 
language of that statute and to ascertain its proper 
meaning, uninfluenced’by any consideration derived 
from the previous state of the law—-or of the English 
Law upon which it may. be founded. This principle 
applies with peculiar force .to testamentary cases 
which are governed by the Succession Act of 1865 or 
the Probate and Administration Act of 1881 (both now 
repealed by the Succession Actof 1925.) Ramanandi 
Kuer v. Kalawati Kuer (1), relied on. , 

F, C. A. from an order of the High Court, 
Rangoon, dated June 14, 1935. 

Mr. N. K. Bhattacharya, for the Appel- 
lant. ; 

Mr. Surridge, for the Respondents. 

Page, C. J.—In this case an application 
was filed by the appellant forthe revoca- 
tion of probate granted to respondent 
No. 1 of the will of Hari Charan Neogi 
who died at Calcutta on June 8, 1926. 
Hari Charan Neogi left him surviving a 
widow, one adult son, six minor sons 
and two minor daughters. On February 8, 
1927, respondent No. 1, Bibhuti Bhushan - 
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Neogi, who isthe eldest son of Hari Cha- 
ran Neogi, applied to the High Court at 
Rangoon for grant of probate to be made 
to him, and probate was granted tores- 
pondent No. 1 on March 8, 1997. It is com- 
mon ground that neither the widow nor 
any ofthe minor children of Hari Charan 
Neogi were cited in connection with this 
application for probate. The appellant 
at all material times was a student, and 
he alleged that the small monthly allow- 
ance which he received from respondent 
No: 1, who was the karta of the family, was 
not forwarded to him in November, 1934, 
asthe result of which he came to know 
that respondent No. 1 was managing the 
estate not as karta ofthe family but as 
an executor of an allged will of Hari 
Charan Neogi executed on February 1, 
1926. He then applied for an opportunity 
of inspecting the will, and after perus- 
ing it both he and one of the alleged at- 
testing witnesses of the will stated that 
the signature on the will was not that of 
Hari Charan Neogi nor was the signature 
of that attesting witness his signature. 
Thereupon the present application to-re- 
voke the probate granted to respondent 
No. 1 was filed. Two issues arose, the 
first whether there was just cause for the 
revocation of the probate upon the ground 
that “the proceedings to obtain the grant 
were defective in substance” by reason of'the 
fact thatneither the widow nor any of the 
minor children were cited, and the second 
whether the will was a forgery. At the 
trial Leach, J., observed: 

“When a will is proved in common form as 
this will was, it is not necessary that the Court 
should order citations to issue, and I consider that 
the fact that no citations were issued in this case 
does not in itself constitute a ground for revok- 
ing the probate which had been granted, The 
question atissue is whether the willisa genuine 
will or not. Ifthe petitioner proves to the satis- 
faction of the Court that the will was not execut- 
ed by his father, then he is entitled to the order 


which he seeks, The burden of proving that the 
will isa forgery lies heavily on him.” 


In my opinion, with all due respect, in 
so holding the learned trial J udge mis- 
directed himself in law. The exact ques- 
tions which arose in the present case 
were raised and determined by the Judi- 
cial Committee of the Privy Council in 
Ramanandi Kuer v. Kalawati Kuer (1). 
In case Lord Sinha delivering the judg- 
ment of the Board in connection with 

(1) 55 I A 18; 107 Ind. Cas. l4: 18. 
7 Pit. 221;50 WN 96; IL Tdo Pot 9; aap O i 
R 297; “OL J171; 54 M LJ281;9 P'LT97 39 


O W N 402; 26 A L J 385; (1928) M -97 
782 (P ©). (1928) M W N 282; 97 L W 
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s. 50, Probate and Administration Act of 
1881, which for the purpose in hand is 
identical in its terms with s. 263, Succes- 
sion Act, observed : 

‘There has been some divergence of opinion in 
the Courts in India as regards the law and pro- 
cedure governing cases for revocation of probate, 
due in part to the introduction into Indian practice 
of the difference in English Law between the grant 
of probate incommon form and probate in solemn 
form. It is worse than unprofitable to consider 
how far, ifat all, that distinction hes been incor- 
porated into Indian lew. It hes often been point-- 
ed out by this Board that where there is a posi- 
tive enactment ofthe Indian Legislature the proper 
course isto examine the language of that statute | 
and to ascertain its proper meaning, uninfluenc- 
ed by any consideration derived from the previous 
state of the law—or of the English Law upon which 
it may be founded.” 

“These observations apply with peculiar force to 
testamentary cases which are governed by the 
Indian Succession Act of 1865 orthe Probate and 
Administration Act of 1881 (both now repealed 
by the Succession Act of 1925). As Sir A. Wilson 
observed, in delivering the judgment of this Board 
in Kurrutulain Bahadur v. Nuzhot-Ud-dulla (2), 
these Acts while to alarge extent embodying the 
rules of English Law onthe subject, yet depart- 
ed in many particulars from those rules; and in 
the progress of the development of the law and 
practice in testamentary cases, the ecclesiastical 
origin of this jurisdiction ofthe Courts in Eng- 
lend has been completely discarded; and the Indian 
Legislature has gradually evolved an independent 
system of its own, largely suggested, no doubt, 
by English Law, but also differing much from 
that law and purporting to be a self contained 
BYBLEM.sasssessosse 7 

The relevant illustrations to the section are; 
(b) The grant was mede without citing parties 
who ought] to have been cited. (c) The will of 
which probate was obtained was forged or 1evoked. 
It is apparent that the plaintiff in this case set 
up both these grounds for revocation. Issue No. 1 
as framed comes under Illus. (b) and issue No. 2 
under Illus. (c). If these issues were tried separate- 
ly andthe plaintiff succeeded on issue No. 1l, that 
in itself would be sufficient for revoking the 
probate ; kut if would still be open to the defend- 
ant to prove the will and, if she succeeded, the 
probate would stand. If on the other hand the plaintiff 
failed on issue No, 1, that would not preclude her 
from pioceeding to prove her second ground, 
namely, thatthe will wes forged, andthe ‘probate 
would stand or fall, according to the result,” 

His Lordship added : 

“With regard to issue No. 2 as to whether the 
will was forged or genuine, the onus of proof 
depends upon the finding on issue No. 1. If 
citations were not served, i, e., properly and effec- 
tively served,on Thakurani, the daughter is en- 
titled to ask that probate which was obtained in 
her absence should be recalled and the executor or 
his representatives called upon to prove the 
will in the present proceeding. In other words, the 
onus of proving thattne will was genuine is in 
view of their Lordships’ conclusion upon issue 
No. 1 upon the defendant.” | 

Now, at the tria] Leach, J., came to the 
conclusion that the appellant.had failed 


to prove that the will was not a genuine 
(2) 32 I A 244; 33 C 116; 8 Sar. 839 (P O). 
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one. The learned Judge disbelieved ‘the 
evidence adduced on behalf ofthe ap- 
pellant, and added that : 


“No reason has been advanced why I should 
reject the affidavits of the brother-in-law and of 
the other attesting witness.” 


i Now the only evidence which had been 
tendered upon issue No 2, namely whe- 
ther the will was genuine or ‘not, on 
which issue the burden lay upon the res- 
pondent, were these two affidavits which 
had been sworn in the proceedings filed 
for the purpose of, obtaining an issue of 
probate. It is unnecessary for the pur- 
pose of disposing of this appeal to deter- 
mine whether -such affidavits were admis- 
sible evidence of the facts to which they 
relate inthe present proceedings. That is 
a question which may have to he deter- 
mined hereafter. But, in our opinion, it 
is -impossible that the finding of the learn- 
ed trial Judge upon `issue No. 2 should 
be allowed to stand having regard to the 
fact that upon ‘that issue he misdirected 
himself as to where the burden of proof 
lay. It maybe, if the onus had been plac- 
ed upon the respondent, as we think it 
ought to have been, that the learned trial 
Judge would have revoked the grant of 
probate without calling upon the appellant 
to argue or prove his case. In our opinion 
issue No. 2 must be re-tried upon the foot- 
ing that in the events that have happen- 
ed the onus upon that issue is on the 
persons propounding the will, and that it 
is forthem to prove that the will is a 
genuine one, and not forthe appellant to 
prove that the willis aforgery. The result 
is that the appeal will be allowed, the order 
from whichthe appeal is brought set 
aside, the grant of probate revoked, and 
the proceedings returned to the Original 
Side in order that it may be determined 
(by some learned Judge other than 
Leach, J.) whether the will was the gen- 
uine will of Hari Charan Neogi, the 
onus upon that issue of satisfying the 
Court of its genuineness being upon 
those propounding the will. Ifin the event 
it is decided that the alleged will is the 
will of Hari Charan Neogi the grant of 
probate will stand. At the re-hearing the 
parties will be at liberty to adduce such 
evidence as they may be advised. The 
appellant is entitled to his costs of the 
appeal from the contesting respondents, 
Advocate’s fee five gold mvehurs. The 
costs in the tral Court both of the pre- 
vious hearing and of the re-hearing will be 
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assessed by the trial Court and will abide 

the event. 
Mya Bu, J.—I agree. 
N. 


Order accordingly. 


ee ma re 


LAHORE HIGH COURT 
Miscellaneous First Appeal No. 1191 of 1935 
October 31, 1935 


Agua HAIDAR, J. 
KHAN CHAND—Crepitor—APPELLANT 
versus 
NUR MUHAMMAD AND OTAERS— 
RESPONDENTS 


Registration Act (XVI of 1908), s. 2 (6)—Flour 
Mill, if immovable property within s. 2 (6). 

A flour mill, as such, can change hands and be 
removed from one place to another while a house 
which is attached tv tne earth, cannot be removed 
from its site as such and fixed in another 
place. Consequently, «a flour mill is not im- 
movable property within the meaning of s. 2 (6), 
Registration Act. N.C. Macleod v. Kikabhoy Khu- 
shalt (1), followed. ue 

Misc. F. A. from an order of the District 
Judge, Mianwali, dated April 16, 1935. 

Mr. S. L. Puri, for the Appellant. 

Mr. V. N. Sethi, for the Respondents. 

Judgment.—lIn this case the sole question 
is whether a particular flour mill in which 
the insolvent holds a share was immovable 
property within the meaning of the term as 
used in the Registration Act and, therefore, 
the registered mortgage in favour of Kahan 
Chand, though of 2 later date, ought to have 
priority above the hypothecation in favour of 
Girdhari Shah which is of an early date. 
The flour mill, as we are aware,is a heavy 
machine consisting of large pieces of iron 
and other metals. It is brought from dis- 
tant places by rail and is carted away to the 
place where it is to be fixed and worked. It 
is attached to the ground by means of nails 
and bolts and other appliances so that it 
may remain in a proper ‘position. It can 


also be transferred by sale or otherwise 


afier it has been used, and in that event it is 
removed from the spot where it was fixed by 
unfastening the nails and bolts to be refixed 
once again at another place and this may go 


on. Inshort, the flour mill, as such, can 


change hands and be removed from one 
place to another; on the other hand, a house 
which is attached to the earth, cannot be 
removed from its site as such, and fixed in 
another place. It will have to be demolish- 
ed first and then the masoury and the timber 
or iron work can be removed by ordinary 
means of transport, but it would not be the 
house itself, as we understand the expres- 
sion, Furthermore, we cannot igaore the 
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fact that in the present case the insolvent 
was the lessee of the premises and his in- 
terest in the land leased to him and on 
which he had established the flour mill 
was limited in point of time. Ordinarily 
speaking, therefore, it does not stand to 
reason that he would erect es permanent 
structure on the land on which he was mere- 
ly a tenant for a limited period. In my 
opinion the Court below rightly followed 
the law as laid down in M. C. Macleod v. 
Kikabhoy Khushall (1). In view of the 
law laid down in that judgment, and with 
which I entirely agree, I affirm the order of 
the Court below and dismiss this appeal 
with costs. 


N. l Appeal dismissed. 
(1) 25 B. 659; 3 Bom. LR 426. 





RANGOON HIGH COURT 
Miscellaneous Appeal No. 38 of 1935 
July 25, 1935 
BAGULEY AND MACKNEY, JJ. 

MANOO ALI— APPELLANT 
VETSUS 
HAW ABI— RESPONDENT. 

Guardians and Wards Act (VIII of 1890), ss. 25, 
24, 19 - S. 25, when applies—Custody of child with 
mother—Father desiring to be guardian- 5. 25, 
i can be invoked—Interpretation of  statutes— 

ourts should not strain language of statute to 
carry out supposed intention of legislature. 

If a father has had the care and custody of his 
infant child, he may be within the definition of 
the Act a ‘guardian’ and the provisions of gs, 94 
and 25, Guardians and Wards Act, may then epply 
to him. But that is not the case when he has not had 
‘the custody of his infant child. Section 25 cannot be 
' invoked in & case where the ward has never left 
or been removed from the custody of the guardian, 
Achratlal Jekisandas v. Chimanlal Parbhudas (3), 
followed, Ulfat Bibi v. Bafati (1) and Mohideen 
Ibrahim v. Mahamed Ibrahim (2), dissented from. 

It is very dangerous for Courts to try and find 
„out the intention of the legislature and then strain 
the language used in the statute to carry out the 
intention. If the legislature has failed to express 
‘its intention in the statute, that will have to be 
remedied by legislative action. 


Misc. A. from the order of the District 
Court, Amherst, dated January 31. 1935. 

Mr. B. C. Guha, for the Appellant. 

Mr. Jaganathan, for the Respondent. 

Judgment.— This is an appeal from an 
order passed by the Additicnal District 
Judge of Amherst dismissing an applica- 
tion asking for an order for the return 
of ‘a child under s. 25, Guardians and 
Wards Act. The appellant is the 
father of the child. The respondent is the 
mother. The parties were divorced at 
some date in‘or prior to 1920, and ‘ever 
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since, the child, a girl, has been living 
with her mother. There is a conflict of evi- 
dence as to the ageof the child at the time 
the parenis were divorced; but she is 
certainly more than 144 years old at the 
present time. In considering an application 
under s. 25, Guardians and Wards Act, 
the first thing to see is whether the section 
applies. Section 25 says: 

“If a ward leaves or is removed from tbe cus- 

tody cf a guardian of his person, the Court, if it 
18 of opinion thatit will be for the welfare of 
the ward to return tothe custody of his guerdian, 
may make an order for his return, etc.” 
To see what this means it is necessary 
to turn to the definiticns. A “ward”, 
under s. 4, means a minor for.whose person 
or property, or both, there is a guardian; 
and under the same section, a “guardian” 
is defined as “a person having the care 
of the person of a minor or of his 
property, or of both”. It is difficult here 
to see that the faiher can be regarded 
as the guardian of « child, who has never 
lived with him except when he was living 
with the mother, and the child was in 
It is true there 
is authority to the contrary. In Ulfat 
Bibi v. Bafats (1), it was held: 

“The expression ‘guardian’ used in s. 25, Guardians 
and Wards Act, 1690, is not confined to statutory 
guardians, but includes the lawful guardian, such 
as thefather, end the custody referred to in that 
section includes both constructive as well as actual 
custody.” 

This is not altogether a safe guide to 
follow in this Province, for, according to 
the United Provinces Code, the Courts there 
have tozpply the Muhammadan Law in 
cases where the parties are Muhammadans 
among oller things, io questions of guar- 
dianship: vide s. 3 (6), Oudh Laws Act; 
but in this Province, under the Burma 
Laws Act, ihe Muhammadan Law is not 
necessarily applicable to questions relating 
to guerdiunships when tLe parties are 
Muhammadans. However even in Allahabad 
tle learned Judges were of tke opinion 
that they were rather stretching the law. 
On p. 777* there is the passage: 

“The judicial interpretation has taken a merciful 
view of the matter as to prevent the Courts 
being rendered powerless and has treated the 
custody mentioned in s. 25 as constructive 
custody,” 

This view is followed in Madras in 
Mohideen Ibrahim v. Mahumed Ibrahim (2), 
but in this case also the fact that the 
language of the siatute had been strained 

(1) 49 A 773; 102 Ind. Cas. 103; A I R 1927 All. 581, 
25 AL J 585. 

(2) 39 M 608; 33 Ind. Cas. 894; A I R 1917 Mad. 612; 
30M LJ 21. 


~ 
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is recognized. On p. 611* occurs the 
passage: _ a: 

“I have after anxious consideration arrived at 
the opinion that though some straining of the 
language of s. 25 has to be resorted to, the clear 
intention of the legislature will be carried out 
by the interpretation placed by the Allahabad 
High Court on thet section.” ; , 

With due respect, I think it is very 


dangerous for Courts to try and find out the 
intention of the legislature and then strain 
the language used in the statute to carry 
out the intention. If the legislature has 
failed, to express its intention in the 


statute, that will have to be remedied by - 


legislative action. On the other hand, in 
Achratlal Jekisandas v.. Chimanlal Par- 
bhudas (3), it was held that when a 
father is acting or desires to act as a 
natural guardian he cannot have recourse 
to s. 25, Guardians and Wards Act. On 
p. 605f occurs the passage: 


“ where the parents are not European British 
subjects, s. 19 lays down that nothing in the 
chapter shall authorize the Court to appoint or 
declare a guardian of the person of a minor 
whose father is living, and is not, in the opinion 
of the Court, unfit to be guardian of the person 
of the minor. Now if a father has had the cere 
and custody of his infant child, he may be with- 
in the definition of the Act a ‘guardian’ and the 

. provisions of ss. 24 and 25 may then apply to him. 
But that is not the case when he has not had the 
custody of his infant child. Section 25 cannot apply to 
this case fur the ward has never left or been re- 

. moved’ from the custody uf the guardian; nor again 
can the provisions of s. 24 be invoked...... Å 


In our opinion this ruling indicates the 
correct viewto be laken of te section, 
and in consequence s. 25, Guardians and 
Wards Act, cannot be invoked in the pre- 
sent case on that ground alone. The appeal 
must be dismissed as the application was 
incompetent. We were asked, however, 
to regard the application as a suit for 
return of the custody of the minor. In 
‘all cases in which minors wre concerned, 
the primary object of the Court is to 
consider the welfare of the minors. In 
the present case, the girl has never lived 
‘with her father since she was of the age 
of apparently three or four. The father 
is a serang, who lives on a launch. 
“There is nothing to show that he has 
any other pied-a-terre where he can place 
the child and have her property looked 
after. He says that if he gets the custody 
of the girl he will promptly marry 
her off to the son of one of his friends. 
It seems to us very doubtful that he has 

(3) 40 B600; 37 Ind. Cas, 215; A I R 1916 Bom. 129; 
18 Bom. L R 582. 

*Page of 39 M..—[Ed.] . 
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any genuine desire to gel the girl in his 
custody, his main object probably being 
to get rid of the necessity of paying 
for her maintenance. He wants to get 
hold of the girl and make the son of 
one of his friends provide for her. The 
appeal is, therefore, dismissed with costs, 
Advocate’s fee four gold mohurs. 
N. Appeal dismissed. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision Petition No. 238-5=C of 1935 
October 1, 1935 
ALMOND,; A. J. C. 
DHIAN SINGH—JUDGMENT-DEBTOR— 
PETITIONER 
VETSUS 
SHIV DAS AND OTHBRS-—DECREE-HOLDERS— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
rr. 5, 6- Decree for sale— Presumption as to decree 
for balance under r. 6, if arises - Decree-holder 
must obtain decree under r. 6 before proceeding 
against person of judgment-debtor. 

There can be no presumption that when a decree 
for sale is made under r. 5, of O. XXXIV, Civil 
Procedure Code a decree for the belance under r. 6 
is passed at the same time. In fact, the presump- 
tion would be to the contrary, namely that a decree 
under r.6 would not be passed until the property 
had been sold under r, 5. Before the person and other 
property of the judgment-debtor can be proceeded 
against, the decree-holders must obtain a decree 
under r, 6. Fala Krista Pal v. Jagannath (1), 
referred to. 

CG. R. P. from the judgment of the Ad- 
ditional Judge, Peshawar, dated March 8, 
1935. 

Mr. Charanjit Lal,. for the Petitioner. 

Messrs. Hukam Chand and Ram Saran, 
for the Respondents. 

Order.—Shiv Dass and the other respond- 
ents obtained a decree under O. XXXIV, 
r. 4 against Dhian Singh, and one of the 
clauses of the decree was to the effect that 
if the decree could not be satistied by 
sale of the mortgaged property, the decree- 
holders would be entitled to apply fora 
personal decree against the judgment- 
debtor. A final decree was subsequently 
passed but the file in which it was passed 
has now been lost. When however on the 
basis of that final decree an application in 
execution for sale of the mortgaged proper- 
ty was made, the mortgaged property was 
actually sold, but the price which it fetched 
was insufficient for total satisfaction of the 
decree. The decree-holders therefore ap- 
plied for execution of the unsatisfied 
ameunt of the decree by attachment and 
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sale of other property. The judement- 
debtor objected that until a decree had 
been passed under O. XXXIV, r. 6 his 
other property and his person could not 
be proceeded against. This objection was 
overruled by the executing Court and the 
order waS maintained on appeal by the 
Additional Judge. The latier remarked 
that the record showed that the decree- 
holders had applied for a final decree with 
prayers that if the decree was not satisfied 
by the sale of the mortgaged property it 
should be recovered by action against 
other property of the judgment-debtor; 
further that an office note showed that a 
final decree was passed, and that in such 
circumstances, the presiimptions were that 
a decree for action against other property 
was also passed. The judgment-debtor has 
applied for revision of thisorder and the 
learned Counsel who has appeared on his 
behalf contends that there can be no pre- 
sumption that a decree was passed under 
O. XXXIV, r. 6 

This contention appears to me to be an 
eminently sound one. Tt is true, as is shown 
by a case relied on by learned Counsel 
for the decree-holders and reported as 
Fala Krista Pal v. Jagannath (1), that a 
composite decree may be passed to the effect 
that if the decree sum is not recovered by 
sale of the mortgaged property it should 
be recovered from the person of the 
judgment-debtor, but such a decree would 
certainly be contrary to the usual forms 
of decrees passed in such cases. 
Order XXXIV, contemplates in the first 
place a preliminary decree for sale undér 
r. 4, then a final decree for sale under 
r. 5, and lastly a decree for the balance 
due under r.6. There can be no presump- 
tion that when a decree for sale is made 
under r. 5,2 decree for the balance under 
r. 6 is passed at the same time. In fact 
the presumption would be to the contrary, 
namely that a decree-under r.6 would not 
be passed until the property had been sold 
under 1. 5. There are reasons, apart from 
presumptions, for believing that in the 
present case a decree under r. 6 was not 
passed at the same time as the decree 
under `r. 5; for in their application for 
sale of the mortgaged property the decree- 
holders definitely asked that if the decree 
was not satisfied by sale of the morigaged 
property the person and other property of 
the judgment-debtor should be proceeded 
against. I am therefore of opinion that 


2 A I R1932 Oal. 775 140 Ind. Cas. ee Cal. 1914. 
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before the person and other property of 
the judgment-debtor can be proceeded 
against, the decree-holders must obtain a 
decree under r. 6. For these reasons I accept 
this application, and setting. aside the 
orders of the Courts below direct that 
further execution proceedings be stayed 
until the decree-halders have obtained a 
decree under r. 6. No order as to costs: ` 

N. Application accepted. 





LAHORE HIGH COURT 
Second Civil Appeal No. 2133 of 1930 © 
; March 29, 1935 
Ranci LAL AND MONROR, JJ. 
KHAIR ALI SHAH AND ANOTHER—- 
DerenDANTs—APPELLANTS 
VvETSUS 
IMAM SHAH AND OTAERS—PLAINTIFFS— 
RESPONDENTS. 

Custom (Punjab) — Adoption - Sayads of Kotli 
Khadam Shah in Pasrur Tehsil, Sialkot District -- 
Adoption of daughter's son, if valid in presence 
of collaterals of third degree. l 

Held, that among the Sayads of village Kotli 
Khadam Shah in Tehsil Pasrur of the Sialkot 
District the adoption of daughter's son is not valid 
by custom in the presence of collaterals of the 
third degree. l 

S. C. A. from an order of the District 
Judge, Sialkot, dated August 25, 1930. 

Mr. Barkat Ali, for the Appellants. l 

Mr. Malik Mohammad Amin, for the Res- 
pondents. 

Rangi Lal, J--This judgment will dis- 
pose of Second Appeal Nos. 2133 and 2160 
of 1980. The only point for decision ig 
whether among the Sayads of village Kotli 
Khadam Shah in Tahsil Pasrur of the Sial- 
kot district the adoption of daughter’s son 
is not valid by custom in the presence of 
collaterals of the third degree. The initial 
onus of proving the alleged custom was un- 
doubtedly on the adopted son. The entry 
in the riwaj-i-am of 1865 is “that a man 
could adopt his brother's son and in his 
absence a daughter’s son or sister’s son or a 
collateral’s.” Inthe riwaj-i-am of 1892 the 
relevant entry is as follows : 

“Varying answers were given by the different tribes 
but they all agree that an adoption must be within 
the clan from the near collaterals. Failing them in 
the third degree, a daughter's son canbe adopted 
and in his absence one of the agnates up to the third 
degree in the descending line. The Jats of the 
Raya Təhsil say that when there is nune fit for adop- 
tion from among the agnates in the third degree the 
adoptor can adopt a daughter's son or a person of 
different tribe. The residents of Zafarwal Tahsil 
say that the adopted should be one of the agnates of 
the adoptor, tnose within the third degree having the 
first claim; and that a daughter's son can in.no.case 
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be adopted; and-that if there is no collateral, the 

adopted should be of the same clan as the adoptor. 

All tribes of the Deska Tahsilsay that in default of 

_ collaterals a daughter's son can -also be adopted 
without any regard being had to the clan: 


The village of the parties to this case 
was then in the Zofarwal Tahsil, and there- 
fore according to the above entry, a daugh- 
ters son could in no case be adopted. The 
preface to the riwaj-i-am, however, shows 
that the Sayads were not consulted at all 
during the inquiry. The entry is, therefore, 
of no value as a record of the custom of 
that tribe In the latest riwaj-i-am (1916) 
the relevant entry is as follows : 


“An agnate or a daughter's son or daughter's 


grendson or sister's son or sister's grandson may be 
adopted but near agnates have prefertenial claim es 
compared with the descendants of daughters or 
sisters. A great many Jats end Rejputs deny that ‘a 
sister's or daughter's son can be adopted in the pre- 
sence of any collateral. Among Arains, Awans and 
Kakkezais a daughter’s son can be adopted even in 
the presence of ‘a brother's son. The adopted son need 
not necessarily be of the-some tribe or got.” 


It is clear that this-entry divides collate- 
rals into three categories. l, a brother's 
son or sons, 2, near asagnates; and 3, all 
others. In the entry of 1865 the word 
‘bradarzada’ has been used and its literal 
meaning is brother’s son. There is no force 
in the contention that brother might also 
mean cousin. Itis true that the word ‘bhar 
has been loosely used for a first cousin in 
some places, in the later riwaj-i-am, but 
there are no grounds for holding that the 
word ‘bradarzada’ in the entry in question 
was intended to include. a cousin’s son. 
It would thus appear that there is a conflict 
between “the entries of 1865 and 1916. 
According tothe earlier entry, a daughter's 
son could not be adopted in the presence of 
a brother's son but according to the later 
entry, a daughter's son, could not be adopt- 
ed even in the presence of near agnales. 
There is no doubt that collaterals of the 
third degree must be regarded as near 
agnates, because they are only one degree 
removed from a brother's son. The autho- 
rity of this entry, is, however, considerably 
weakened by the following remarks made by 
the author in the preface. 


“The following:statement gives the population of 
the various tribes whom it was proposed to consult 
with regard to this compilation, but Aroras, Bhatias 
and Chuhras did not attend inany Tahsil in sufficient 
numbers, while the attendance of Brahmans, Gujais, 
Kambohs, Kalals, Khatris, Lohars and Ta:khans, 
Mughals, Pathans and Sayads was also very meagre. 
Jats, Rajputs, Arains and Awans were pres-ut in 
large numbers and it might safely be said that as 
regards the dominant agricultural tribes of the 
Sialkot District this statement of tribal custom is 
based ona full enquiry. With regard to tribes who 
are not essentially agricultural, I am not prepared 


to say that the answers to the question in this volume 
correctly represent their customs.” 


“Then follow a statement which shows that 
Sayads form only 1'4 per cent of the popula- 
tion of the district. They ary certainly not. 
an ‘essentially agricultural” tribe. It would 
appear that the only entry in favour of de- 
fendant is that of 1865, but the value of 
that entry has been considerably lessened 
by the subsequent entries. Apart from this 
entry, there 1s no evidence in support of the 
custom relied on by the defendant. The 
witnesses who appeared on his behalf were 
not able to cite a single instance in which 
a daughter's son had been adopted in the 
presence of collaterals in the third degree. 
The judgments, of which copies have been 
placed on the record, all relate to Jets and 
are strictly speaking not in point. So far 
as Jais are concerned, there ase numerous 
published cases in which it has been held 
that the adoption of a daughter's son is not 
valid. According to the riwaj-i-am of 1865 
the custom of Jats and Sayads was the 
same on this point. Ifthose entries correct- 
ly represented the then prevailing custom, 
it is clear that the Jats have since then 
modified their custom and there are no par- 
ticular reasons why the Sayads who live in 
the same locality should not have made a 
similar modification. Anyhow, the defend- 
ant on whom the onus’ lay failed to prove 
that his adoption was valid by custom. 
There was no other point argued before us, 
] would, therefore, dismiss both the appeals 
with costs. 

Monroe, J.—I agree. 


N. Appeal dismissed. 


senna aie ee 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT 


Criminal Appeal No. 175 of 1935 
December 2, 1935 
NIYOGI, A. J. C. AND GRURR, A. J. C. 
Sardar DEWAN SINGH MAFTOON, 
PROPRIETOR or “Tue Riyasat’, DELHI 
-—APPELLANT 
VETSUS 
EMPEROR—Opposits Party 

Indian States (Protection against Disaffection) Act 
of 1922, s. 3—‘Any book, newspaper or other docu- 
ment, if mean printed documents only— Publishing’, 
if signifies only initial publication—Publication, if 
includes circulation — Imputation contained in any 
book, if punishable under the Act-~Act purports to 
prevent and not to punish dissemination of prohibited 
matter—Offences under s. 3, when complete—Criminal 
Procedure eOode (Act V of 1898), ss. 179, 403, 531— 
Held, s. 119 did not apply to case—‘Local area' in 
s. 531, meaning of —Magistrate competent to try case 


mam maa wa neem 
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—Trial taking place within local area other than 
the one where offence was committed—W hether ground 
for reversing conviction—Criminal trial--Defence— 
Res judicata, if applies—Interpretation of Statutes 
—Words used should be taken as guide to discovery 
of intention of legislature—Previous state of law on 
the subject-~Relevancy—Penal statute — Interpreta- 
tion—~-Offence charged should be clearly brought with- 
in purview of statute. 


The words “any book, newspaper or other docu” 
ment” used in s,3 ofthe Indian States (Protection 
against Disaffection) Act, 1922, mean printed docu- 
ments only. [p.642, col. 2.] 

“Editing”, “printing” and “publishing” are techni- 
cal terms and “publishing” must be construed in the 
rabid and narrow sense of the initial publication, 
ibid. 

Publication in the strict 
‘circulation. [ibid.] i 

The imputation contained in any book, news- 
paper or other document is itself not punishable 
but the words expressly mentioned there, namely 
editing, printing, etc., are alone severally or jointly 
punishable. [ibtd.] 

The Indian States (Protection against Disaffection) 
Act, 1922, purports to prevent and not to punish dis- 
semination or circulation of prohibited matter. kan 

It is a recognised rule of construction of Pena 
Statutes that where an equivocal word or ambiguous 
sentence leaves a reasonable doubt ofits meaning 
which the canons of interpretation fail to solve, the 
benefit of doubt should be given to the subject and 
against the legislature which has failedto explain 
itself. Consequently, even if there be any doubt as to 
the meaning ofthe word “publishes” it must be 
resolved in favour of the fsubject. Jonathan Edward 
David v. S. P. A. De Silvo (11), Ramdularay v. 
Chindwara Municipality (12), Saiyyad Rahim v. 
Emperor (13), Ismail Panju v. Emperor (14) and 
Ganpat Rao v. Emperor (15), referred to. [ibid.! 


Offences contemplated in s. 179, Criminal Proce- 
dure Code, are those which are not complete till a 
specified consequence has ensued. The consequence 
must be an essential ingredient of the offence and 
it must arise within the jurisdiction of the Court 
trying the offence. Where the consequence arose at 
D as soon as a Newspaper was published according to 
the declaration made by the publisher and the 
consequence Which arose at H was one which had 
already arisen at D, s. 179 does not apply to the case. 
Banerjee v. Potnis (16), referred to. Trikamji v. 
Emperor (17), distinguished. |p. 643, col. 1.] 

The expression “local area” used in s. 531, Criminal 
Procedure Code, is not confined to a province but 
includes all local areas governed by the Code of 
Oriminal Procedure which extends to the whole of 
British India. Where the Magistrate who tried the 
case was competent to try the case, the conviction 
cannot be reversed for the simple reason that the 
trial took place within a local area other than the 
one where the offence was committed. In the matter 
of Bichitranand Dus v. Bhugbut Pera (18) and 
Ali Mohamed Karim v. Emperor (19), relied on, [p. 
643, col, 2.) 

Under the law it is perfectly open to an accused 
person to raise any plea of law or fact which may 
make for his acquittal. There is nothing like res 
judicata in a criminal trial as long as it does not 
terminate in either acquittal or conviction so as to 
attract the provisions of s. 403, Criminal Procedure 
Code. There is nothing in law, authority or principle 
which would estop an accused person frém showing 
that theact with which heis charged as penal did 
not constitute an-offence and that on a right inter- 


sense does not include 
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pretation of the enactment under which he is sought 
to be penalised, it should be held that the legislature 
never intended that anyone placed in his position 
should. be criminally liable: To debar him from this 
defence would be nothing short of a prohibition from 
proving his innocenceand would amount to clear 
denial of justice. Such a course is manifestly repug- 
nant to the basie principle of all criminal jurispru- 
dence. [p. 638, cols. 1 42.) 

For the purpose of right interpretation not only 
the words employed but their collection also must be 
teken into consideration. The best and the least 
dangerous method of interpreting any enactments is to ` 
take the words used in it asa guide tothe discovery 
ofthe intention of the legislature. Rein v. Lane (1), 
referred to. [p. 638, col. 2; p. 639, col. 1.] 

No doubt itis ordinarily not permissible to inter- 
pret the words of a statute with reference to the 
previous state of law on the subject, but when the 
words used ina statute are of doubtful import and 


particularly when it is contended, that the 
enactment in question was not intended to 
go beyond the scope of the enactment which was 


repealed, it is imperative to look into the history of 
this legislation and examine the circumstances in 
which it was passed and thus determine the exact 
signification of the particular words used init, 
Abdur Rahim v. Abu Mahomed Barkat Ali (3), Rogers 
Pratt Shellac Co. v. Secretary of State for India in 
Council (4), Hastman Photographie Materials Co. v., 
Comptroller-General of Patents, Designs and Trade 
Marks (5) and Reg. v. Most (6), relied on. [p.640, 
col. 2; p. 641, col. 1.) 

As the Indian States (Protection against Disaffec- 
tion) Act isa penal statute, the Court must not only 
look, on the one side, at the mischief intended to be 
remedied, but also onthe other side, the Court must 
considerthat persons are not to be made subject to penal- 
ties unless the offence charged is clearly brough within 
the purview of the statute. Noone can be brought 
within a statute unless his case falls within the letter 
and spirit of the statute. [p. 642, col. 1.] 


Per Gruer, A. J. C.—The words “other documents" 
should not be interpreted so as to include only printed 
documents. Ifno explanation of the word “docu- 
ment” had been givenin the Act, itwould be quite 
legitimate to apply the principle of ejusdem generis, 
but ass. 2 (c) says that “document” includes any 
painting, drawing, photograph or other visible. 
representation”, it would bea straining of language 
to say that only printed documents are meant. But 
even 80, it does not follow that, although the legisla- 
ture meant “document” to be taken in a wide sense, 
it similarly meant “publishirg’” in the same wide 
sense, It is quite logical to hold that the word 
“publish” is meant to apply to printed document 
only and, altheugh other than printed documents 
are Within the ambit of the Act, the offence con- 
templated with regard to them is only that of creat-. 
ing them “is the author of.” On this view one is not 
using the word “publish” in two different senses in 
the same sentence. [p. 644, cols. 1 & 2.] 


Or. A. tried by the Magistrate, First Class, 
Hoshangabad, on a charge under s. 3 of the 
Indian States (Protection against Disatfec- 


tion Act) of 1922, and sentenced on 
June 4, 1935, to nine months’ rigorous. 
imprisonment. 


Messrs. T. J. Kedar, B. B. Tawakley 
and T. P. Rawat, for the Appellant. 
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“Mr. W. R. Puranik, Government Ad- 
vocate and Sir Abdur Rahman, for the 
Orown. 

Messrs. J. Sen and Hidayatulla, for the 
Complainant. 

Opinion. 

Niyogi, A. J. C.—The appellant Sardar 
Diwansingh Maftoon ws admittedly the 
Editor, Printer and Publisher of a weekly 
newspaper, styled “The Aiyasat’, at Delhi. 
In the issue of that newspaper dated 
August 17, 1929, there appeared two articles 
which were calculated to bring His Highness 
the Nawab of Bhopal into hatred or 
contempt or excite disaffection towards him. 
On December 4, 1929, Khwaja Muhammad 
Akram Khan, who was then the Inspector- 
General of Police in the Bhopal State, 
filed with the sanction of the Governor- 
General in Council as required by s.5 of the 
Indian States (Protection against Dis- 
affection) Act, 1922, a complaint in the 
Court of the Railway Magistrate, Hoshanga- 
bad, on the allegation that the offending 
issue of the Riyasat had been published at 
Itarsi Railway Station, at Hoshangabad and 
other places within the jurisdiction of that 
Court. The trial was eventually held in the 
Court of Mr. Syed Ahmad Hussain, First 
Class Magistrate, exercising powers under 
s. 30, Criminal Procedure Code, and the 
appellant was convicted on June 20, 1933, 
of an offence punishable under s. 3 of the 
Indian States (Protection against Disaffec- 
tion) Act, 1922, and sentenced to three 
years’ rigorous imprisonment. On appeal 
to the Sessions Judge, Hoshangabad, that 
conviction was upheld, but the sentence was 
reduced to one year. The appellant then 
filed in this Court an application for revi- 
sion which was heard by Subhedar, A. J. O. 
The learned Judge found that the trial 
had been illegal for the reason that nine 
offences had been combined in the charge 
against him as follows:— 

“I, S. Ahmad Hussain, Magistrate, First Class, 
hereby charge you, Sardar Diwansingh Maftoon, as 
follows:—That you on or about August 17, 1929, 
edited and printed in the issue of that date of the 
Riyasat newspaper or were the author of the article 
headed ‘Pandit Motilal Nehru and Bhopal’ (ix. P-8), 
contained in the issue of the paper ebove and 
published the same at Itarsi and Hoshangabad 
Railway Stations between Hoshangabad and Itarsi 
Railway Stations at Itarsi, Harda and Bankheri, 
which brings or is inteneded to bring H. H. The 
Nawab of Bhopal into hetred or contempt or excites 
or is intended to excite disaffection towards him and 
thereby committed an offence punishable under s. 3 
ofthe Indian States (Protection against Disaffection) 
Act of 1922, and within my cognizance. 

And hereby direct that you be tried on the said 
charge.” 
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On behalf of the applicant it was urged 
before him that the offence of publishing a 
libel under s.3 of the Indian States Act of 
1922, was confined to the place of initial 
publication of it as contemplated by the 
declaration of the printer and publisher 
given under s. 5(2) of Act XXV of 1867, and 
that he could not be held criminally res- 
ponsible for the publication of the ottend- 
ing article at any place other than Delhi, 
which was declared by him as the place of 
publication of the newspaper Riyasat. 
The learned Judge overruled the conten- 
tion on the view that the word “publish” 
occurring ins.3of the aforesaid Act was 
comprehensive enough to include circula- 
tion of the newspaper at places other than 
the declared place of publication. The 
learned Judge held further that the offence 
of publication was committed at each of the 
several places in the District of Hoshang- 
abad where the newspaper was circulated 
and that the combined trial for ottences of 
publication exceeding three contravened 
the mandatory provisions of s. 234, 
Criminal Procedure Code. Acting on this 
view he set aside the conviction and 
sentence and ordered a de novo trial which 
was to be restricted to any three of the 
several offences of publication waich had 
formed the subject-matter of the previous 
trial. 

Pursuant to the order of Subhedar, A.J. C., 
a fresh trial was held in the Court of the 
First Class Magistrate at Hoshangabad on 
the following three charges which were all 


framed in the following term:— 

“That you on or about August 19, 1929 at the 
Itarsi Railway Station publisned an article entitled 
‘Pandit Motilal Nehru end Bhopal’ which appears 
in the issue of the Riyasat, dated August 17, 1929, 
which article brings or is intended to bring H. H. 
the Nawab of Bhopal into hatred or contempt or 
excites or is intended to excite disaffection towards 
His Highness.” 


The other two charges were couched in 
similar words respecting publication at 
the Indian Railway Institute, [tarsi, and the 
Muslim Reading Room, Harda. The 
accused person was adjudged guilty on all 
these charges of the offence punishable 
under s. 3 of the Indian States (Protection 
against Disaffection) Act of 1922, and was 
awarded one sentence of nine months’ 
rigorous Imprisonment. 

Tne prisoner preferred an appeal in the 
Court of the Sessions Judge, Hoshangabad, 
which atthe instance of the Local Govern- 
ment and with the consent of the com- 
plainant and the accused was transferred to 
this Court under s. 526, Criminal Proce. 
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dure Code. On the motion of the comp- 
lainant the appeal was referred to a Bench 
of two Judges of this Court as it involved 


intricate questions of law of great public 


importance. The appeal is accordingly 
heard by two Judges of this Court. 

The learned Counsel for the appellant, 
Sardar Diwansingh Maftoon, abandoned his 
contentions touching the merits of the case 
and he confined his arguments only to two 
points; (1) that on a strict interpretation of 
the word “publishing” with reference to its 
context it did not include circulation or 
distribution of the newspaper, and (2) that 
the sanction to prosecute granted by the 
Governor-Generalin Council was restricted 
to one offence only and that the trial for 
more than one offence was illegal: conse- 
quentially he pressed for reduction of the 
sentence to one-third of the total period of 
the sentence passed by the lower Court, if 
not to the imposition of mere fine. 

The first contention raises a question of 
fundamental importance as to the scope and 
effect of s. 3 of the Indian States (Protection 
against Disaffection) Act of 1922. The 
issue in essence is whether circulation or 
distribution of newspaper, book or other 
documents falls within the ambit of that 
section, and is punisnable. Itis in limine 
contended on behalf of the complainant that 
the issue was already heard and determin- 
ed by a learned Judge of this Court and the 
accused is estopped from canvassing the 
same contention again in the same Court. 
The learned Judge who decided the revi- 
sion petition quashed the previous proceed- 
ings and ordered a de novo trial. Under 
the law itis perfectly open to an accused 
person to raise any plea of law or fact which 
may make for his acquittal. This Bencn is 
unquestionably bound by the final order 
which directed the re-trial, but it cannot be 
held bound by any reasons given in the 
previous Gase to sustain it. There is 
nothing like res judicata in a criminal trial 
as long as it does not terminate in either 
acquittal or conviction so as to atlract the 
provisions of s. 403, Criminal Procedure 
Code. Apart from this, whicn has no bear- 
ing on the issue in debate, Iam not aware 
of any law, authority or principle waich 
would estop an accused person from snow- 
ing that the act with walca he is caarged as 
penal did not constitute an offence and that 
on & rignt interpretation of the enactment 
under which he is sougat to be penalised, it 
should be held that the legislature never 
intended that anyone placed in his position 
should be criminally liable. To debar 
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him from -this defence would be nothing 
short of a prohibition from proving his 
innocence and would amount toa clear denial 
of justice. Such a course is manifestly 
repugnant to the basie principle of all 
criminal jurisprudence. I have, therefore, 
no hesitation in overruling the complainant's 
contention. 

With due deference to the opinion 
expressed by my brother Subhedar, A.J. C., 
I now proceed to examine the question 
whether the word “publish” used ins. 3 of 
the Indian States (Protection against Dis- 
affection) Act, 1922, is meant to be under- 
stood in a narrow and technical sense of 
offering for sale in the course of business 
or intne wider sense in which it is used in 
s. £99, Indian Penal Code, so as to include 
circulation and distribution of the news- 
paper. Sir Abdur Rahman, on behalf of 
the complainunt, contends that the word 
ougut to be construed in its natural and 
its 
context according to the rules of grammar. 
The argument ‘is perfectly sound and it 
must be accepted unless the plain and 
literal meaning of the word leads to some 
absurdity or incongruity. Section 3 of the 
Act reads as follows:— 

“Whoever edits, prints or publishes or is the author 
of any book, newspaper or other document which 
brings or is intended to bring into hatred or con- 
tempt or excites or is intended to excite disaffection 
towards eny Piince or Chief of a State in India or 
the Government or Administration éstablished in 
any such State, shall be punishable with imprison- 


ment which may extend to five years, or with fine, or 
with both.” 


Kor the purpose of right interpretation 
not oniy. the words employed but their 
collection also must be taken into considera- 
tion: see Rein v. Lane (1). ‘The section in 
its plain terms reprobates any book, news- 
paper or other document which is of such 
a nature as is calculated to bring into 
hatred or contempt or excite disaffection 
against any Prince or Chief of a State in 
India elc., and secondly, declares that 
whoever edits, prints or publishes or is the 
author of such inflammatory document 1s 
liable to punishment. ‘The words “book” 
and “newspaper” are defined in s. 2 of that 
Act as having the same meanings respec- 
tively assigned to them by the rress and 
Registration of Books Act, 1867. Tne Act 
of 13867 was intended to provide for the 
regulation of printing presses and of 
periodicals containing news, for the 
Preservation of copies or every book printed 
or lithographed in British India, and for 

(1) (1867) 2 Q B lidet p 151;8B &8 83; 36 LIQ 
Böl; 15 L T 466; 15 WR 345. 
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the registration of such books; “and 16 defines 
“book” as including every volume, part 
or division ofa volume, and pamphlet, in 
any language, and every sHeet of music, 
map, chart or plan separately printed or 
lithographed, and “newspaper” as meaning 
any printed periodical work containing 
public news or comments on public news. 
It is obvious from these definitions that 
“books” and “newspapers” belong to the 
classnf documents which are printed. That 
Act also defines the word “Editor” as mean- 
ing the person who controls the selection of 
the matter that is published in a newspaper. 
The besi and the least dangerous method of 
interpreting any enactment is to take the 
words used in it as a guide to the discovery 
of the intention of the legislature. The 
words “edits”, “prints”, “publishes” signify 
operations which follow one another in one 
process culminating in the production of 
books, newspapers or other documents. 
Each of these words is a transitive verb 
which ‘predicates the production of a 
certain result, buteach taken singly and in 
isolation is incapable of producing that 
result. Editing without printing and 
publishing, or printing without editing and 
publishing, or publishing without editing 
and printing, would be something that is 
inconceivable and devoid of any sense. 
It is when all the operations are combined 
that they give rise to a finished product 
in the shape of a book or newspaper. 
These operations are related to books and 
Newspapers as cause and effect. The 
particular operation designated by -the 
words “edits” “prints” “publishes” dis- 
sociated from its concomitants is in- 
complete, otiose and ineffective, but when 
associated together they attain the result 
which visibly embodies in itself the effect 
of each of these operations, namely the 
arrangement of the matter, the printing 
and the: accessibility to the public. It is 
thus obvious that. the words “edits” 
“prints” “publishes? are’ co-related to 
“book” or “newspaper” which is their 
outcome. It must also be noticed that the 
word “or” is inserted between “prints” and 
“publishes” and is isolated from the 
expression “if the author of" by the repeti- 
tion of “or” after the word ‘publishes. 
This suggests that the legislature intended 
that the words<‘edits” “prints” “publishes” 
should:. be read together as parts of one 
process, in relation‘to book, newspaper as a 
whole and .that the expression “is the 
author of” should be- read as: applying toa 
book, newspaper or other document (or any 
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part of it), so edited, printed and published. 
ft must follow that the words “edits” 
“prints” “publishes” must be construed 
conjunctively when read in relation to 
“any book, newspaper or other document”. 
It cannot be gainsaid that “book” or 
“newspaper” is used in no other sense than 
a printed document. 


[b is, however, contended for the com- 
Plainant that although the above course of 
reasoning may be applicable in the case 
of “books” and “newspapers” it is not valid 
in respect of the expression ‘‘other docu- 
ment’ which ought to be understood as 
including other than printed words such as 
manuscripts or hand-drawn pictures. This 
contention is put forward to show that the 
word ‘‘publishes” is capable of being used 
with reference to documents other than 
printed words. The contention though 
ingenious is nob cogent as will be evident 
from what follows. If the. words “editing” 
“printing” “publishing” have to be read 
conjunctively as already shown with refer- 
ence to “hooks and “newspapers” which 
are expressly mentioned in the section 
and presumably cover by far the large 
majority of cases arising under it, there is 
no reason why they should be read dis- 
junctively in relation to the sundry pro- 
ductions labelled as “other documents”. 
Books and newspapers are species of the 
genus of printed matter and “other docu- 
ments” must reasonably mean printed 
matter other than “books and newspapers.” 
it must, therefore, be read ejusdem generis 
with the words “books” and “newspapers” 
and this makes the section clear and con- 
sistent. 


To examine the validity of the com- 
plainant’s contention, it would be pertinent 
to pursue the line of reasoning on which it 
is based to its logic2l conclusion. Dis- 
sociating the word “publish” from the word 
“print” and applying it to “other documents” 
such as manuscripts will be found to lead 
to incongruous and absurd position. [t 
is conceded that the word “publishes” does 
not include oral communication. Ex. hypo- 
thesi the Act does not prohibit anyone 
from disseminating inflammatory matter 
by means of words of mouth. A public 
speaker may without bringing himself with- 
in the purview of the enactment address a 
number of mass meetings without any 
limit. Now, if he were to read out at these 
meetings. a written speech perpared be- 
forehand, would -he be punishable as 
publishing a manuscript? Here is 
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manifested the incogiuity and the 
absurdity of the position which leads to 
this startling result that while, on the one 
hand, the law permits a speech, it pro- 
hibits the same speech when read out 
from a manuscript. Could the legislature 
have intended such an anomalous result ? 
To punish aman for reading out a written 
speech while permitting him to speak ex 
tempore or from memory would be punishing 
not for publication of a libel but for 
manuscript oratory which it would be 
ridiculous to suppose that the legislature 
ever intended. Then again, if an orator 
delivers a harangue to thousands and some 
member of the audience takes down the 
substance of the speech on a piece of 
paper and sends it by post tohis friend, 
would this letter bring the correspondent 
within the purview of the enactment? If 
if did, the result would be that while a 
mob orator who inflames the minds of 
thousands escapes the arms of the law, the 
individual who reduces the objectionable 
speech to writing is penalised, although the 
reported speech may not reach even half a 
dozen persons. The old adage “swallowing 
the camel and straining at the gnat” did 
not, indeed, originate with reference to 
any man of reason and commonsense. Can 
it be postulated of the legislature that it 
intended to create such an untenable 
situation ? The expression “publishing a 
manuscript or a hand-drawn picture” is an 
uncouth expression. The more appropriate 
expression would he “circulating a manu- 
script” or “publicly. exhibiting a paint- 


The contention that s. 3 of the Indian 
States (Protection against Disaffection) Act 
of 1922 is modelled on s. 124-A and s. 499, 
Indian Penal Code, is only partially cor- 
rect. Comparing the phraseology ofs. 3 of 
the Indian States (Protection against Dis- 
affection) Act with that of s. 499 or s. 124-A 
it would be clear that they differ materi- 
ally in their structure, scope and 
- effect. The wording of s. 499 is as 
follows :— 

“Whoever by words either spoken or intended 
a be read, makes or publishes any imputation, 
eLG. 

The terms of s. 124-A are also practically 
the same. They are :— 

“Whoever by words, either spoken or written, or 


by signs or by visible representation, or otnerwise 
bringsor attempts to bring into hatred, ete.” 


Section 499 speaks of publishing an im- 
putation, whereas the section unger con- 
sideration speaks of publishing a book, 
newspaper on other document. From the 
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structure of the as. 124-A and 499 it would 
appear that “words, signs or visible re- 
presentations” signify the means by which 
a person makes or publishes a libellous im- 
putation against any person or excites hat- 
red of the Government. The agent is made 
directly responsible for the consequences. 
Ins. 3 of the Act under consideration, 
however, the agent is not so made directly 
responsible for the consequences. Section 
124-A does not use the word “publish” at 
all. Under ss. 124-A and 499, Indian 
Penal Code, a person who reads out libel- 
lous or seditious words, whether in print or 
in manuscript, exposes himself to penalty. 
In the Act under consideration, however, 
there is nothing to show that such an act 
falls within the mischief intended to be 
combated ‘by it. The fact that oral publica 

tion is excluded from the purview of thal 
Act imposes a restraint on the generality 
of the meaning of the word “publish” as 
used in s. 3 of that Act. Thereis another im- 
portant difference between ss. 124-A and 499 
on the onehand ands.3 of the Act under 
consideration, on the other. The two first 
mentioned enactments deal with matters re- 
lating to the general public; whereas the 
last mentioned one deals with a particular 
set of persons who are ordinarily connected 
with the business of printing. As pointed 
out by Lord Esher in Unwin v. Hanson (2). 
“If the Act is directed to dealing with 
matters affecting everybody generally, 
the words used have the meaning attached 
to them inthe common and ordinary use 
of language. Ifthe Actisone passed with 
reference to a particular trade, business or 
transaction and words are used which 
everybody conversant with that trade, 
business or transaction knows and under- 
stands to havea particular meaning in it, 
then the words are to be construed as hav- 
ing that particular meaning, though it may 
differ from the common and ordinary mean- 
ing of the words.” Now it cannot be disputed 
that the words “editing” “printing! and “pub- 
lishing” are well-known and familiar in the 
business of printing books and newspapers. 
They are technival words and they must 
be understood in the restricted sense in 
which they are ordinarily understood in the 
business of printing. 

The history of the enactment under con- 
sideration also throws a lignt on the exact 
scOpé and object of the Indian States (Pro- 
tection against Disatfection) Act. No doubt 
it is ordinarily not permissible to interpret 

(2) (1891) 2 Q B 115 at p 119; 60 L J Q B 531; 65 L 
T 511; 39 W R 587; 55 J P 662. 
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the words of astatute with reference to the 
previous state of law onthe subject, but 
when the words used in a statute are of 
doubtful import and particularly when. it 
is contended, as in this case, that the 
enactment in question was not intended to 
go beyond the scopa of the enactment 
which was repealed, it is imperative to look 
into the history of this legislation and exa- 
. mine the circumstances in which it was 
passed and thus determine the exact signi- 
fication of the particular words used in it: 
see Abdul Rahim v. Mohammad Barkat 
Alt (8), Rogers Prait Shellae Co. v. 
. Secretary of State for india (4), The Eastman 
Photographic Maierials Co. v. The Com- 
ptroller General-of 
signs, and Trade Marks (5) and the Reg. v. 
Most (6). It would be pertinent in this con- 
nection to reproduce the words of Lord 
Blackburn quoted by Lord Halsbury in the 
case reported in Eastman Photographic 
Materials Co. y. Cumpiroller-General of 
Patents Designs and Trade Marks (5), 
cat p. 97194: “In all cases the object 
is to see what is the intention ex 
pressed by the words used. But from 
the imperfection of language, it is 
impossible to know what that intention is 
without inquiring further, and seeing what 
.the circumstances were with reference to 
which the words were used, end what was 
the object, appearing from those circum- 
stances, which the person using them had 
in view.’ The Press Act I of .1910 was 
repealed in 1922 by Act XIV of 1922. The 
object of that Act was to provide for the 
better control of the press. Section 4 of 
that Act, so far as it is material for 
the issue in the present Gase, was as 
follows : 
_ “Whenever it appearsto the Local Government 
that any printing press, in respect of which any 
' "security has been deposited as required by s. 3, is 
used forthe purpose of printing or publishing any 
newspaper, book or other document conteining any 
words, signs or visible representations which are 
likely, or mayhavea tendency directly or indirect- 
ly whether by inference, suggestion, allusion, meta- 
phor, implication, or otherwise. 
+ * x * + 
(e) to bring into hatred or contempt His Majesty 
or the Government established by law in British 
(3) 55 C 519; 108 Ind. Cas. 361;9 PLT6J ILT 
T 40 Cal. 19; A IR 1928P C 16; 27L W 339; 32 CW 
N 482; 26 A LJ461; 51M L J 609; 30 Bom. L R774; 
ssCLJI56(P 0). | 
__ Gd) 52 O 1; 83 Ind. Cas. 273; 40 C L J110; 280 W 
N 1074; A I R 1925 Cai, 34. 
(5) (1898) A O 571; 67 LJ Ch. 628;79 L T 195; 47 

W R152 


(6) (1881)7 Q B D 251; 50 L J M C113; 44L T 
823; 29 WR 760; 14 Oox. G C 583; 45 JP 696. 
wen eee eae ee n a 
*Page of (1598) A. CO. [Bd] l 


1601—81 & 82 


Patents, gn: 


India, orany Native Princea or Ohief under the 
suzerainty of His Majesty, or any class or section of 
His Majesty's subjects in British India, or to excite 
disaffection towards His Majesty or the said Govern- 
ment or any such Princeor Chief.” 

It would appear that eas this law was re- 
pealed in 1922, there arose a necessity to 
pass legislation for the protection of Indian 
Princes or Chiefs under the suzerainty of 
His Majesty from inflammatory attacks in 
print. That was attained by the passing of 
the Indian States (Protection against Dis- 
affection) Actin 1922. The act under con- 


. sideration adopts material words such as 


“printing” “publishing” “newspaper” 
“hook” “other document” from s. 4 (1) of the 
Repealed Press Act (I of 1910). Although 
the penalty imposed by the substi- 
tuted Act was different from that imposed 
in the repealed Act, the acts which are 


prohibited belong to the same class as indi- 


cated in the repealed Act. The mere fact 
that a different penalty is imposed in the 
new Act is no reason for extending the 
scope of the Act beyond the specific acts 
or the particular persons mentioned in it. 


. It does not become an Act of general appli- 


cation but remains as before a particular 
legislation applying to those connected with 
printing presses. 

The preamble of the Act under con- 
sideration which supplies a key to the 


‘understanding of the scope of the enact- 


ment shows that the object of this piece 


‘of legislation was to prevent the dissemi- 
. nation by means of books, newspapers 


and other documents of inflammatory mat- 
ter against Princes or Chiefs in India. 
It does not purport to impose any penalty 
on dissemination. Jt is clear from ithe 
Police (Incitement to Disaffection) Act XXII 
of 1922, that when the legislature intends 


-to provide a penalty for dissemination of 


objectionable matter, ib expressly says so 
in the preamble. The mischief caused 
by dissemination is met by the provi- 
sions of s 4 of that Act under 


= which any book, newspaper or other docu- 


ment specified in s.3, can be declared 
forfeited to. His Majesty so as to enable 
eny Police Officer to seize every copy of 


the book .or newspaper. It is clear that 


with a view to prevent dissemination of 
books and newspapers and other documents 


. containing the offending matter, the Act 
. imposes penalty at the source un thcse wno 
. contribute to their production. The penal- 


ty does not appear to have been for all 
the acts tonnected with the undesirable 
consequences but only for those acts which 
are expressly mentioned there, namely, 
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editing, printing or publishing and being 
the author of any document so edited, 
printed or published. The express men- 
tion of these particular acis must be 
taken to exclude all other acts from the pur- 
view of s. 3 of that Act. 

It is-urged that such an interpretation 
would result in an evasion of the Act, but, 
as has been pointed out by Maxwell at 
pp. 104 and 105 the law is always sub- 
ject to evasion in the sense that there 
- is no obligation not todo what the legis- 
lature has not really prohibited, and it is 
not evading an Act to keep outside it. 
“A very apt illustration isto be found in 
Wilson v. Robertson (7) referred to by Max- 
= well at p. 107, where a shipowner was 
. held not to evade harbour dues charged 
on goods landed in it when he lended ‘the 


goods a few yards outside the boundary - 


. of the harbour. As pointed out by Best, 
C.J., in In re Anon (8) the law will not 
allow of constructive offence ; no man in- 
curs a penalty unless the Act which sub- 
jects him to it is clearly within the spi- 
rit and letter of the statute imposing such 
- penalty. This principlé was applied in 
Queen-limpress v. Ismail Khan (9) and by 
(10). Court in Queen-Empress v. Ramdin 
1 

It is urged. on behalf of the complain- 
. ant, in terms of Lord Coke’s famous 
dictum, that the Act should be so inter- 
preted as to suppress the mischief and 
. advance the remedy. This is perfectly 

sound. in the case of a remedial statute. 
. Here as we are concerned with a penal 
statute, we must not only look on the 
one side, at the mischief intended to be 
remedied, but also on the other side, we 
must consider that persons are notto be 
made subject to penalties unless the offence 
charged is clearly brought within the pur- 
view of the statute. No one can be brought 
within a statute unless his case falls 
within the letter and spirit of the sta- 
- tute. 

It is furtner urged that publishing sig- 
nifies not only- initial publication, but 
_also subsequent publication. Ordinarily 
that isso when the imputation is per se 
_ punishable es in the case of s. 499, Indian 
Penal Code. It is notdenied for the ac- 
. cused that the charge makes out an offence 
. punishable under s. “500, Indian Penal Code, 
but it is not punishable except on a 


(7) (1855) ALI Q B 185; 4 El & Bl 923; 1 Jur, 
Ov 755; 99 R R 897. 


(1885) 3 Bing. 193; 130 E R 488, 
3 SE A 649; A W N 1886, 253, 
l wW IOPL R135, 
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complaint made under s. 198, Criminal Pro- 
cedure Ccde, which is not so made in 
this case. As, however, the making or pub- 
lishing of en imputation by word ‘of mouth 
does not fall within the purview of s. 3 
of the Act, it must follow that the impu- 
tation itself is not punishable. The impu- 
tation is conveyed by the newspaper in 
the first instance by its being offered for 
sale at itsdeclared place of publication 
and subsequently by the circulation of it. 
Circulation is not publication in is strict 
end technical sense. If there is some 
prohibited matter contained in the London 
Times which is circulated in India one 
can say thet the London Times published 
in imputation in India but one cannot say 
that the London Times is published in 
India. . 

From the foregoing discussion we ar- 
tive ət the following conclusions, (1) that 
the words “any book, newspaper : or other 
document” used in s. 3 of the Indian States 
(Protection against Disaffection) Act, 1922, 
mean printed documents only, (2) that 
“editing”, “printing? and “publishing” 
are technical terms and “publishing” must 
be construed in the strict and narrow 
sense of the initial publication at Delhi, 
(3) that publication’ in the strict sense 
does nót include circulation, (4) that the 
imputation contained in any book, news- 
paper or other document is itself not punish- 
able but the words expressly mentioned 
there, namely, editing, printing, etc., are 
alone severally or jointly punishable, and 
(5) that the Indian States (Protection 
against Disaffection) Act, 1922, purports to 
prevent and not to punish dissemination 
or circulation of prohibited matter. 

Even if there be. any doubt as to 
the meaning of the word “publishes” it 
must be resolved in favour of the sub- 
ject. It isa recognised rule of construc- 
tion of Penal Statutes that where an equi- 
vocal word or ambiguous sentence leaves 
a reasonable doubt of its meaning which 
the canons of interpretation fail to solve, 
the benefit cf doubt should be given to 
the subject. end against the legislature 
which has failed to explain itself : see Mex- 
well on the Interpretation of Statutes, 
p. 244. This principle was applied by their 
Lordships cf the Privy Council in Jona- 
than Edward David v. S. P. A. De Silva 
(11). This rule has been consistenly fol- 
lowed in th’s Court as will appear from 
Ramdularay v, The Chhindwara Municipa- 


(11) AIR 1934 P O 36; 148 Ind, Cas, 607;6R PO 
126 (P O). wr 
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lity (12); Satyyad Rahim v. Emperor (13), 
Ismail Pangu v. Emperor (14) and Ganpat 
Rao v. Emperor (15). ° 

I conclude that the circulation of the 
newspaper Riyasat at Itarsi, Hoshangabad 
and other places within the District of 
Hoshangabad does not fall within the mis- 
chief of the Act. The offence was com- 
mitted at Delhi and not at any other place 
outside that city. | 


Itis urged that asthe consequences 
of the publication at Delhi arose in Hoshang- 
abad the Court et Hoshangabad had juris- 
diction to try the offence of publication at 
Delhi asif it ozcurred in Hoshangabad.- 
Reliance is placed on s. 179, Criminal Pro- 
cedure Code. The scope of that section 


is apparent from illustration A appended - 


to that section which is es follows — “A 
is wounded within the local limits of the 
jurisdiction of Court X and dies within 
the local limits of the jurisdiction of Court 
Z. The offence of culpable homicide of 
A may be enquired into or tried by X 
or Z.” In Banerjee y. Potnis (16) which 
was a case of criminal breach of trust 
this Court held that s.179, did not apply 
for the simple reason that the wrongful 
loss arose within the jurisdiction of the 
Court which tried the offence. I am in 
respectful agreement with the view taken 
in that case, viz., that the offenc2s contem-- 
plated in s. 179 are those which are not‘ 
complete till a specified consequence has 
ensued. The consequence must be an es- 
sential ingredient of the offence and it 
must arise within the jurisdiction of the 
Court trying the offence. Now in the pre- 
Bent case the consequence arose at Delhi 
as soon as the newspaper was published. 
according to the declaration made by ths 
publisher, and the offence was complete. 
The consequence which arose in Hoshang- 
abad was one which had already arisen 
at Delhi. Reference is made toa case in 
Trikamji v. Emperor (17). In that case 
a morigage-deed was executed at Bombay 
with a view to defraud creditors at Yeot- 
mal. The mortgage-deed coupled with its 
consequence, viz., the dimunition of the sum 


(12) 6 NL R 58; 6 Ind. Cas. 431. 

(13 11 NLR 76; 29 Ind. Cas. 325. 

14) 21 N L R 152; 89 Ind. Cas, 523; 26 Cr. L J 1387; 
A IR 1926 Nag. 137. 

(15) 28 NLR 302; 142 Ind. Cas. 277; A I R 1932 
Nag. 174; (1932) Cr. Cas. 999; Ind. Rul. (1933) Nag. 
101; 34 Or. L 9 311. 

(16) 20N L R 72; 81 Ind. Cas. 538; 25 Cr. L J 922; 
AI R 1924 Nag. 253. l 
. (11) ALR 1933 Nag. 33; 145 Ind. Cas, 550; (1933) 
Qr. Oas, 75, 6R N 51; 34 Or, U J 1038, 
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available for distribution among the cre- 
ditors at Yeotmal, constituted the offence. 
The mere execution of the deed at 
Bombay formed but a part of the offence 
and not the whole of it. It became 
complete at Yeotmal where the sum 
available for distribution among creditors 
was affected. This case, therefore, stands 
on a different footing. It must be held that 
s. 179, Criminal Procedure Code has no 
application to the present case. 

It is lastly urged that although the offence . 
was committed at Delhi but was wrongly 
tried at Hoshangabad, the conviction should 
not, in view of s. 531, Criminel Procedure 
Code, be set aside. This contention ought 
to succeed. It is not denied that the Magis- 
trate who tries the case was competent. 
to try the case; if so, the conviction cannoi 
be reversed for the simple reason that the 
trial took place within a local area other 
than the one where the offence was com- 
mitted. The expression “Local area,” used 
in s. 531, Criminal Procedure Code, is not 
confined to a Province but includes all 
local areas governed by the Code of Crimi- 
nal Prozedure which extends to the whole 
of British India. I amin respectful agree- 
ment with the view so taken in In the matter 
of Bichitranaund Das v. Bhugbut Pera (18) 
and Ali Mohamed Karim v. Emperor (19). 
The words “other local area” were inserted 
to remove a defect pointed out in Peerun v. 
C. D. Field (20), in respect of s. 70 of the 
Code of Criminal Procedure, 1872, and to 
bring the offence committed anywhere in. 
British India within the scope of that section 
to which s. 531 now corresponds. Nor has 
the error respecting the venue of the trial 
occasioned any prejudice to the accused. 
He was charged with publication in the 
wider sense of the term which included the. 
technical publication (at Delhi) and he has 
admitted that he was the declared publisher. 
at the material date and that the article. 
contained in the material issue of Riyasat. 
offended against s. 3 of the Indian States 
(Protection against Disaffection) Act. He. 
was, therefore, guilty of publishing at 
Delhi the newspaper Riyasat containing the. 
prohibited matter and is punishable under’ 
s. 3 of that Act. ee 

As to the sentence, the trial Magistrate. 
passed against the appellant one sentense. 
for 3 offences, whereas he is here found 
guilty of one offence, viz., publication at 

(18) 16 C 687 at p 676. l 

(19) 9 R 338; f34 Ind. Cas, 209; AI R 1931 Rang. 
164; (1931) Or. Oas. 680; 32 Cr. L J 1120; Ind, Rul, 
(1931) Rang. 273. 

(20) 1 W R 66 Cr, F 3 
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Delhi. It is difficult to sav what sentence 
the Magistrate would have. passed if he 
hed convicted the appellant, of cnly one 
offence. The Magistrate in passing one 
sentence for three offences may, however, 
be understood as passing either three sent- 
ences of nine months each io run con- 
currently or three sentences of three months 
each to run consecutively. Adopting the 
alternative favourable to the accused, I 
propose that.he should be sentenced to 
three months’ rigorous imprisonment. 
'Gruer, A. J. C.—I have had the advent- 
age of reading the opinion of Niyogi, A. J.C. 
and agree with his conclusions. My finding 
with regard: to ihe meaning of “publishing” 
in the Act is arrived at, however, by a 
slightly different process of. reasoning, as 
my view is that the words “other documents” 
should not. be interpreted so as to include 
only printed documents. If no explanation 
of the word “document” had been given in 
the Act, it would be quite legitimate to 
apply the principle of ejusdem generis, but 
ib seems tome that, as s. 2 (c) says that 
“document” includes any painting, drawing; 
photograph or other visible representation,” 
it would be 9 straining of language to say 
that only printed documents are meant. 
An original painting is not “printed” 
though a reproduction of it might -be; the 
phrase ‘other visible representation” is 
very wide and must include documents 
written by hand, which is in accordance with 
the dictionary meaning of the word. Simi- 
larly, the words “painting” and “drawing” 
must include original oil paintings, water 
colours, and even chalk drawings by a 
sireet artist on the payment. The words 
“painting,” “drawing” and “photograph” 
are illustrative, and the words ‘‘other visible 
representation” are comprehensive. 

. But even so, it does not follow that, 
although the legislature meant “document” 
to be taken in a wide sense, it similarly 
meant “publishing” in the same wide sense. 
Why should we assume that each of the 
three words “edits,” “prints” and “publishes 
and the phrase “is the author ot" has a 
necessary application to each of the nouns 
“book,” “newspaper” end ‘other document?” 
For the purpsse of constitu ing an offence, 
itis enough if eny one of the first terms 
is. used in suitable conjunction with any 
one of the second set. Thus, even a man 
who merely printis an objectionable news- 
paper is liable, elthough he might be 
arrested by the Police before the news- 
paper was published with the result that 
publication was prevented. I think then, 
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{hat itis quite logical to hold that the word 
“publish” is meant to apply to printed 
document only end that, although other 
than printed documents are within the 
ambit of the Act, the offence contemplated 
with regard to them is only that of creating 
them “is the author of.” On this view one 
is not using the word “publish” in two 
different senses in the same sentence. I 
agree with my brother that anomalous 
resulis might occur ifa man, who made a 
speech from written notes, were to be pro- 
secuted, seeing that the man who spoke 
ex tempore could not be touched by the 
Act. But, after all, Government might be 
expected not to launch a prosecution for 
a more or less technical offence against the 
Act. Clearly the written word ig aimed at 
rather than the word spoken in British 
India, as the former isa much more effec- 
tive instrument than the latter for carrying 


: disaffection into a Native State from out- 


side. 5 

I should also add a word with regard to 
s. 53), Criminal Procedure Code. The learn- 
ed Counsel for the appellant said that this 
section applies where a trial has been held 
in one place for an offence committed else- 
where, but argued that his client had not 
been tried at Hoshangabad for an offence 
committed at Delhi, but for an offence com- 
mitted at Hoshangabad; therefore the trial 
was held in the proper Court, but was 
nugatory because no offence under s. 3 had 
been committed as charged. lIt seems to me 
that there is no substance in this argument. 
The essence of the offence was publication, 
and the Hoshangabad Court assumed juris- 
diction because it was thought that the . 
publication took place there. Ifa murder 
had been committed on the borders of the 
Hoshangabad District, the seciion would 
certainly be applicable although the charge 
stated that the murder had been committed 
in Hoshangabad, where actually it had 
been ccmmitted across the border in another 
District. Just as there might be a mistake 
as to where a murder took place, so there 


-has been a mistake as to where the ‘‘publi- 


cation” took place, and the section validates 
proceedings taken in what is ultimately 
found to ke the wrong place. 


Judgment.—In eccordance with the 
opinions separately recorded by us, we affirm 
the conviction of the appellant under s. 3 
of the Indian States (Protection against Dis- 
affection) Act, 1922, but reduce the sentence 
from 9 months’ rigorous imprisonment to 
three months’ rigorous imprisonment, The 
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appellant will surrender to his bail before 
the District Magistrate, Hoshangabad. 
N. Sentence reduced. 


e ragan arga rakan 


LAHORE HIGH COURT 
Civil Revision Application No. 408 of 1935 

October 25, 1935 
AGJA HAIDAR, J. 

PREMAN SHAH—DEFENDANT—- 
PETITIONER 

VETSUS 
BENARSI DAS —PLAINTIFE— 

OPPOSITE Party. 

Practice— Revision— Government of India Act, 1915, 
(5 & 6 Geo, V, C. 61), s. 107— Exercise of powers of 
superintendence~-Interference in matters judicial— 
Propriety of — Procedure — Inconsistent pleas and 
pleas in alternative can be raised by parties —Plead- 
ings. 

In rare cases, in order to do substantial justice 
between the parties, the High Court while exercising 
its powers of superintendence under s. 107, Govern- 
ment of India Act, can interfere in matters which are 
not merely administrative but judicial. Firm 
Ganesh Das-Shankar Lal v, Firm Asa Nand-Radhe 
Sham (1), relied on. 

The Courts have to observe the rules of procedure, 
but they must always remember that procedure is 
only ancillary to the primary objects for which the 
Courts exist, namely administration of justice between 
parties, and the Gourt ought to know that a party can 
raise inconsistent pleas or plead in the alternative. 


C. Rev. App. from an order of the Sub- 
Judge, 2nd Class, Rawalpindi, dated March 
18, 1935. 

Mr. Dzv Raj Sawhney, for the Petitioner. 

Mr. H. L. Bhagat, for the Opposite Party. 

Order—This is an unusual application, 
purporting to have been made under the 
provisions of s. 107, Government of India 
Act, 1915. The facts leading up to the 
present application are as follows: On 
June 26, 1934 the present suit was filed 
py the plaintiff for the recovery of a sum 
of Rs. 2,200 as arrears of his salary. 
The defendant filed his written-statement 
on December 5, 1934. On the same date 
issues were framed, witnesses were sum- 
moned but were not examined. On Feb- 
ruary 26, 1935 the defendant made an 
application that he should be permitted to 
raise a plea that the present suit was 
not maintainable in view of the fact that 
on February 26, 1934 the matter in con- 
troversy between the parties had been 
settled and decided by an award delivered 
by one Lala Devi Das. The plaintiff took 
objection to this new plea being raised 
at that stage. On March 18, 1935 the Court 
below dismissed the. application of the 
defendant on the ground that it was be- 
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lated and was in the nature of an after- 
thought and inconsistent with. the pleas 
already taken by the defendant in his. 
written statement. The trial Court further 
observed that the award on which the. 
defendant proposed to rely wan indefinite 
and therefore incapable of execution and 
that the plea sought to be raised on the 
basis of that award was prima facie of 
doubtful merits. The defendant has come 
up to this Court in revision. 

In my opinion the epplication dated 
Februery 26, 1935, though it raised anew 
plea which was not to be found in the 
original statement, dated, December 5, 
1934, was not belated having regard to the 
circumstances of the case. No evidence 
had been recorded. It is true that some 
witnesses had been summoned, but they 
were nob examined; hence no injury could 
have been done to the plaintiff. At any 
rate the plaintiff could have been compen- 
sated by awarding costs tohim. Further- 
more the issue regarding the alleged award 
would have been a self-contained one and 
the evidence in support of it and against 
it would have constituted a compact block 
quite independent of the other pleas raised 
in the case. The plea is an important 
one because, if it is established, it would 
go to the root of the plaintiff's claim and 
the suit would be dismissed on this ground 
alone. The Court below was wrong in 
animadverting upon the award, when it 
had shut out the very plea, in deciding 
which the award would have been the 
subject-matter of a proper adjudicaticn. 
The Courts have to observe the rules of 
procedure, but they must always remember 
that procedure is only ancillary to the 
which the Courts 
exist, namely administration of justice 
between parties. The action of the Court 
below in this case was unjustifiable and 
in my opinion the discretion exercised by 
it was arbitrary. Furthermore, the Court 
ought to have known that a party can 
raise inconsistent pleas or plead in the 
alternative. I therefore, acting under the 
provisions of s. 107, Government of India 
Act, allow this application, set aside the 
order of the Court below dated March 18, 
1935 and direct that the plea may be 
admitted and a proper issue be raised on 
it and the parties should” be given full 
opportunity to lead relevant evidence there- 
upon. I have no doubt in my mind that 
in rare eases, in order to do substantial 
justice between the parties, this High 
Court while exercising its powers of super- 
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intendence under s. 107, Government of 
India Act, can interfere in matters which 
are not merely administrative but judicial. 
There are a number of reported decisions 
on the subject, but as an illustration I 
would refer to Firm Ganesh Das-Shankar 
Lal v. Firm Asa Nand-Radhe Sham (1). 
In two cases at least I remember having 
interfered under s. 107, Government of 
India Act, in order to enable the Court to 
promote the interests of justice. Ccsts 
would abide the result. 

Case remanded. 


N. 
. (1) A IR 1933 Lah. 259; 144 Ind. Cas. 515: 4 PLR 
781; Ind. Rul. (1933) Lah. 497. i 





o LAHORE HIGH COURT 
Civil Revision Application No. 155 of 1932 
July 1, 1935 
Beckett, J. 
Firm DEOKARAN DAS-RAM BILAS 
— PLAINT 1 pr—PRTITIONER 
VETSUS 


DEBI SAHAI—DEFENDANT—RESPONDENT 

Civil Procedure Code (Act V of 1908), 0. XXXIT, 
rr. 2,15, ll—Person on whose behalf suit is in- 
stituted becoming of unsound mind during pendency of 
suit —Presumption—No finding that suit was not pro- 
perly instituted— Applicability of O. AKALI, rr. 2, 
15—Duty of Court— Appointment of next friend. 

A suit was instituted in the name of a joint 
family firm consisting of R and his minor son. 
‘The plaint was signed and presented by N hold- 
ing a power-of-attorney on behalf of R. After the 
institution of the suit on an objection, the trial 
Court found R to be of unsound mind and direc- 
ted the suit to be struck off the file. He gave 
no definite finding on the question whether R was 
insane at the time when the suit was instituted 
„but was of opinion that R was cf sound mind at 
the time when the power-of-attorney was given: 

Held, that the presumption would be in favour 
of the continuance of the same state of mind as 
it was at the time when the power-o:-attorney 
wes given and that in the absence ‘cf any finding 
that the suit had nit been properly instituted, the 


trial Court had no power, to order the plaint to be 
taken off. 

Held, further, that the rules relating to suits on 
behalf of a minor could not he strictly applied 
eae O. Ae, r. a i Procedure Code, to 

e circumstences of the present case and that 
O. XXXII, r. 2 did not apply as the suit was prc- 
erly instituted. 
| When a person becomes incapable of pritecting 
his own interests by reason of wunsoundness of 
mind, it is clearly the duty of the Court to take 
such steps as may be necessary to have them pro- 
tected. The position is most nearly analogous to 
that which erise® when a next friend dies or 
retires, for which provision ig made in O. XXXII 
r. 11, Civil Procedure Code. The Court should 
proceed to appoint a next friend to continue the 
proceedings on behalf of the lunefic: and pro- 
bably the best procedure would be to adjourn the 
proceedings to a reasonable time in order to enable 
a suitable next friend to come forward, as is also 
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done in suits in which minors are eongemned: 

C. Revn. App. from an order of the Sub- 
J a as Class, Delhi, dated October 
29, 1931. 


Mr. Qabul Chand for Mr. Shamair Chand, 
for ihe Petitioner. 

Mr. Tek Chand, for Mr. M. C. Mahajan, 
for the Respondent. 


Order.—The present suit was instituted 
in the name of a joint family firm consist- 
ing of Ram Gopal and his minor son. 
The plaint was signed and presented by 
Narain Singh, holding a power-of-attorney 
on behalf of Ram Gopal. After the insti- 
tution of the suit an objection was rais- 
ed that Ram Gopal was of unsound mind 
and unable tolook after his own interests. 
After an inquiry, the trial Court found 
Ram Gopal, to be of unsound “mind and 
directed the suit to be struck off the file. A 
petition for revision has been instituted by 
Narain Singh. 

Thelearned Subordinate Judge appears 
to have been of opinion that Ram Gopal 
was of sound mind atthe time when the 
power-of-attorney was given to Narain 
Singh. He has given no definite finding 
on the question whether Ram Gopal was 
insane atthe time when the suit was in- 
stituted, but the presumption would be in 
favour of the continuance of the same state 
of mind. This has been confirmed by fur- 
therinquiry on remand. On the other hand, 
it has been definitely ascertained that Ram 
Gopal is not of sound mind atthe present 
moment. We must takeit therefore that 
Ram Gopal was of sound mind at the time 
the suit was instituted, but that he has 
Since become incapable of protecting his 
own interests. 

In the absence of any finding that the 
suit hes not been properly instituted, it 
does not seem to.me that the trial Court 
had any power to order tke plaint to be 
taken off. Order XXXII, r. 15, Civil Pro- 
cedure Code, provides that the other provi- 
sions of the order shall extend to persons 
found to be of unsound mind so far as they 
are applicable, but itis obvious that the 
rules relating to suits on behalf of a 
minor cannot be strictly epplied to the 
circumstances of the present case. A per- 
son of sound mind may become of unsound 
mind during the pendency of a suit; but 
a person who isa major atthe beginning of 
the proceedings cannot afterwards become 
aminor. Moreover, the plaint could only 
be struck cf under r. 2, which does not 
apply when the suithas been properly in- 
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stituted. When a plaintiff becomes incapa- 
ble of protecting his own interests by reason 
of unsoundness of mind, it is clearly the 
duty of the Court to take such steps as may 
be necessary to have them protected. ‘The 
position is most nearly analogous to that 
which arises whena next friend dies or 
retires, for which provision is mada in 
O. XX XU, r. 11. The Court should proceed 
to appoint anext friend to continue the 
proceedings on benalf of the lunatic; and 
probably the best procedure would be to 
adjourn the proceedings to a reasonable 
time in order to enable a suitable next 
friend to come forward, as is also dOnein 
suits in which minors are concerned. 
Further complications are liable to arise 
in this case owing to the unusual fact that 
the suit has been brought on behalf of a 
joint Hindu family (under the local rules 
applicable to this Province), and the family 
apparently consists only of the plaintiff and 
his minor son. J do not think, however, 
that itis necessary to enter into this as- 
pect of the case at this stage, and it will be 
for the trial Court to make proper provision 
for the protection of the interests of all 
concerned. For the reasons given above, I 
accept the petition for revision and order 
the proceedings to be restored to the record 
for further procedure on thelines suggest- 
ed above. The petitioner will receive his 
costs inthis Court from the respondent, 


and other costs will be costs in the 
cause. 
D. i Petition accepted. 


Seana ea maang kt EIEE 


CALCUTTA HIGH COURT 
Criminal Revisions Petitions Nos. 157 
and 158 of 1935 
April 3, 1935 
NASIM Art, J. 
OSMAN AND ANOTAER——ÅCOUSED 
—PRETITIONERS 


VETSUS 
EMPEROR—Opposits PARTY. 

Criminal trial -Civil Court determining rights 
as between parties -Criminal Court, if can ad- 
judicate on them again—Trespass—Owner getting 
possession--Person dispossessed —Whether can remove 
crops though grown by him. 

Where the order of Civil Court has determined 
the rights as between the parties, it is not open 
to the Criminal Court to adjudicate upon them 
again. 

After the real owner has got actual possession 
of the lands through the Oivil Courtin pursuance 
of the orders of the Civil Court under cl. 6 (iii), 
s. 26-F, Bengal Tenancy Act read with O. XXI, 
r 35, Civil Procedure Code, the person dispossessed 
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becomes a trespasser and cannot remove the crop 
though grown by him. 

Messrs. S. C. Talukdar and Kiran Mohan 

Mr. Madan Mohan Malhotra, the 
Crown. 

Order—It appears from the records of 
the two cases thatthe right, title and in- 
terest of the petitioner Osman in revision 
case No.157 and that of the petitioner 
Badsha in the other revision case in the 
disputed plots were extinguished by the 
auction sales at which Khanda Sundari Debi 
purchased them. The trying Magistrate 
has found that the complainant in the two 
cases grew the crops which were removed 
by the accused petitioner. The learmed 
Sessions Judge has not reversed the findings 
of the trying Magistrate. Evenifit be as- 
sumed that the accused grew the crops, 
they, being trespassers, had no right to re- 
move them after the real owner got actual 
possession of the lands through the Civil 
Court in pursuance of the orders of the 
Civil Court under cl. 6 (iti), s. 26-F, 
Bengal Tenancy Act read with O. XXI, 
r. 35, Civil Procedure Code. The writs of 
possession issued by the Civil Court clear- 
ly show that possession of the whole of 
the disputed lands was delivered to Deben- 
dra Chandra Lahiri, one of the co-sharer 
landlords without any objection from the 
other co-sharer landlords. In the face of 
the order of the Civil Court it is not 
open to the Criminal Courtto adjudicate 
upon the rights of the landlords as between 
themselves. The petitioners were therefore 
rightly convicted. ` The Rules are according- 
ly discharged. 


‘Sarkar, for the Petitioners. 


for 


N. Rules discharged. 


nega panmaagki a yaaa gabu 


LAHORE HIGH COURT 
First Civil Appeal No. 101 of 1932 
November 4, 1935 
[ADDISON AND ABDUL RASHID, JJ. 
Musammat BEGUM BIBI AND ANOTHER 
—PLAINTIFFS—APPELLANTS 
‘ VETSUS ` 
RAJA AND ANOTHER—DEFENDANTS 
— RESPONDENTS 
Custom (Punjab) — Succession — Self- acquired pro- 
perty —Ranjhas of village Mith Ranjha, Bhalwal 
Tahsil, Shahpur District — Married daughters, if 
succeed in preference to collaterals in third degree. 
Among Ranjhas of village Midh Ranjha, Tahsil 
Bhalwal, District Shahpur, married daughters of the 
last male-holder are not entitled by custom to succeed 
to the self-acquired property of their father in pre. 
ference to collaterals of the third degree. 


648 


F.C.A. from a decree of the Sub-Judge, 
eee Class, Sargodha, dated October 15, 
1931. l 

Mr. Khurshid Zaman, for the Appel- 
lants. 

Messrs. S. R. Sawhney and Inder Deva, 
for the Respondents. 

Judgment.—The facts of the case, 
which have given rise to the present appeal, 
have been given in great detail in the 
remand order of this Court dated November 
13, 1934, and it is unnecessary to repeat 
them here. The parties are Runjhas by 
caste and belong to village Midh Ranjah, 
Tahsil Bhalwal, in the Shahpur District. 
The only question for determination in this 
appeal is, whether, according to the custom 
prevailing among the parties, the appel- 
lants, who are the married daughters of 
Ziada deceased, are entitled to sueceed to 
his seli-acquired property tothe exclusion 
of his collaterals in the third degree. The 
Customary Law of the Shahpur District 
prepared by Sir James Wilson in 1896, 
contains the following provisions regard- 
ing the rights of daughters and their 
issue: 

“Q.—Under what circumstsnces are daughters 
entitled to inherit? Are they excluded by the sons cr 
by the widow, or by the near male kindred of the 
deceased? If they are excluded by the near male 
kindred, is there any fixed limit of relationship witnin 
which such near kindred must stand towards the 
deceasad in order to exclude his daughters? 

A,—AlIl Musalmans. 

A married daughter in no case inherits her 
father’s estate or any share in it. An unmarried 
daughter succesds to no shar in presence of agnate 
descendants of ths decaased, or of her own mother; 
but if there be no agnate descendants and no 
sonless widow, the unmarried daughters succeed in 
equal shares tothe whole of their father's property, 
movable and immovable, till their marriag2, whea 
it reverts to the agnate heirs.” 


In view ofthe entries in the riwaj-i-am 
it was for the appellants to establish that 
they were entitled to succeed to the 
property in dispute to the exclusion of the 
respondents who are collaterals of the lest 
mle holder in the third decree. Reliance 
was placed by the learned Counsel for the 
appellants on four instances which may be 
examined in detail: 

l. Exhibit P-7. Musammat Sahiban, a 
daughter ‘of Muhammad Hayat, caste 
Jaurah, of Ghazni, Tahsil Shahpur, was 
given a decree by Sheikh Rukn-ud-Din, 
Subordinate Judge, First Class, on May 31, 
1921, tothe effect that she was entitled to 
succeed to the self-acquired property of 
her father in preference tothe collaterals. 
The case was decided in favur of the 
daughter on the ground that, according to 
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Art. 23 of Rattigan’s Digest of Customary 
Law, the general custom in the province 
was that a daughter was preferred to the 
collaterals as regards the self-acquired 
property of her father. Reliance was also 
placed on Jainan v. Nur Muhammad (1) 
wherein it was held that by custom a 
daughter was generally preferred to col-. 
laterals in succession to “self-acquired” 
property of her father. This ruling wag 
also based on Art. 23, Rattigan’s Digest 
of Customary Law. The provisions of the 
Tiwaj-i-am were not considered by the 
learned Subordinate Judge nor was any 
attention paid tothe observations of their 
Lordships of the Privy Council in Begv. 
Allah Ditia (2) to the effect that the entries 
in the riwaj-i-am were a strong piece of 
evidence, and it was for the party 
alleging a custom contrary to that contain- 
ed in the riwaj-i-am to prove such custom. 
2. Exhibit P-8. This is a copy of an 
extract from the register of mutations 
relating to Mauza Sad Rahman in Tahsil 
Shahpur. It shows that a son-in-law of 
Amir Ali Shah was allowed by the 
collaterals to retain possession of the 
properly of Amir Ali Shah on the ground 
that he was a near relative of the collaterals 
and the deceased, and had been placed in 
possession of the property during the life- 
time of Ghulam Fatima, the widow of the 
last male holder. In the present case it has 
not been alleged or established that the 
plaintiffs have been married to near 
relatives, or that any collaterals have con- 
sented that they should retain possession 
of their fathers’ property. 3. Exhibit P. 
4. Inthis case also the daughter of the 
last male holder was married to a first 
cousin of hers and her husband was, 
therefore, allowed an extra share, and the 
collaterals donot seem to have raised any 
objection to this arrangement. 4. It was 
held in Ghulam Muhammad v. Gauhar Bibi 
(3), that amongst the Sipras of Miana 
Hazaro, Tansil Bhera, District Shahpur, 
a,deughter was entitled to succeed to the 
self-acquired property of her father in 
preference to collaterals of he third degree. 
The decision was, however, based on 
para. 23 of Rattigan’s Digest of Customary 


1) 1 Lah. 365; 58 Ind. Cas. 793; A I R 1921 Lah 
anh 79 P W R 1920:2 Lah. L J 265; 54P LR 


1921. 

(2) 45 P R 1917; 38 Ind. Cas. 354; AI R1916PO 
129: 44 TA 89; 12 P W R1917; 21 M L T 310; 32 ML 
J 615; 19 Bom. L R 388; 15 A L J 525; 210 W N 842; 
260 LJ175 (P ©). 

(3) 1 Lah. ae A Ind. Cas. 419; AI R 1920 Lah. 
9; 10 P L R 1990; 18 P W R 1920, 
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Law and it was stated that the general 
custom of the province was that daughters 
were preferred to collaterals. This deci- 


sion is not of much assis!ance to the appel-~ 


lants as itis well settled now that a party 
cannot rely on the existence of an alleged 
general custom to discharge the onus cast 
upon it in view of the entries in the riwaj- 
i-am. The above mentioned four instances 
were the only instances relied upon by the 
learned Counsel for the appellants. We, 
therefore, hold that the appellant, the 
married daughters of the last male holder, 
have failed to establish that they are 
entitled to succeed to the self-acquired 
property of their father in preference to 
ihe respondents. We, therefore, dismiss 
their appeal. Parties will bear their own 
costs in this Court. 
N. Appeal dismissed. 
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RANGOON HIGH COURT l 
Special Second Ee No. 47 of 
1 


June 12, 1939 
Mossy, J. 
K. M. S. N. N. CHETTYAR: Frev-— 
APPELLANT 
z VETSUS 
KULSUM&BIBI—Responpenr 

Succession Act (XXXIX of 1925), s. 273—Pro- 
bate, if evidence of testator's death—Whether con- 
clusive as to collateral matters. 

Probate is conclusive as to the representative 
title of the executors, and also as to the validity 
and the contents of the will. Itis not conelusive 
as to any collateral matter, it isnot strictly even 
prima facie evidence cf death, and it certainly 
does not prove that the testator owned the property 
cf which he purported to dispose. Nobeen Chunder 
Sil v. Bhobosoondurt Dabee (1) and Chintaman 
Vyankatrao v. Ramchandra Vyankatrao Ghadge 
(2), relied on. ' 


S. S. C. A. from the decree of the District 
Court of Insein, dated November 5, 1934. 

Mr. Bhattacharyya, for the Appellant. 

Mr. Eunoose, for the Respondent. 

Judgment.—-In the case now under 
second appeel the appellant Chettyar firm 
applied in execution to attach certain prop- 
erty as that of their judgment-debtor 
Mohamed. Ismail, deceased. The respond- 
ent, Kulsun Bibi, is his widow and legal 
representative. Mohamed Ismail of Langyo 
village died in 1928, and the original suit 
wes brought in 1931 against Kulsun Bibi 
and her children. The property in question 
is a garden land in thename of Ba Thin, 
with two houses on it. It is let to tenants. 
Mohamed Ismail was and the respondent 
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is a Zerbadi. Mohamed Ismail had a good 
deal of other property, which was all in 
his own name, some four to five hundred 
acres. That property was all mortgaged. The 
defence was that Ba Thin was not Mohamed 
Ismail’s Burmese name, as the Chettyar 
claimed, but Ba Thin was a different per- 
son, alias Mohamed Hussein, the cousin of 
Kulsun Bibis mother. The property in 
question had been sold to Ba Thin and a 
copy of the sale-deed is filed. The Regis- 
trar’s endorsement on it shows the pur- 
chaser Ba This father’s name as Saiboo 
Sahib. Saiboo Sahib is admittedly the 
name of the father of Mohamed Ismail. 
The respondent claims that her mother’s 
cousin Ba Thin’s father’s name was also 
Saiboo Sahib. The defence was that this 
Ba Thin lived with Mohamed Ismail and 
went to some place unknown, perhaps 
Mogok, to mine for precious stones in 
1923. Before he went away he left a will 
in favour of his ‘‘niece” Kulsun Bibi alias 
Ma Mi, leaving her the property in question. 
This will i3 filed as Ex. 1 in the probate 
case, Civil Miscellaneous No. 23 of 1933 of 
the District Court. The application for 
probate by Kulsun Bibi, I may remark, 
stated that she was Ba Thin’s only heir. 
How this could be so when she had three 
brothers and sisters. I do not know; nor 
do I know how Ba Thin’s bequest of more 
than the bequeathahle one-third of his prop- 
erty to her could be valid without the 
consent of the other heirs; but these mat- 
ters have not been touched upon in argu- 
ment, 

This application for probate was made 
on September 20, 1933, during the pendency 
of the application in execution. It was 
obviously meant by this application to 
steal a march on the other side. Although 
{hey were the persons vitally interested in 
contesting the application or in the estate 
in question, no mention was made of the | 
execution proceeding pending in the Sub- ` 
Divisional Court when this application was 
made to the District Court and only general 
citations under s. 283, Succession Act, were 
issued. The Sub-Divisional Judge recorded 
evidence on both sides and came to the 
conclusion that Ba Thin was Mohamed 
Ismail. He therefore allowed the applica- 
tion to attach the property in question. 
On appeal to the District Court, in Miscel- 
laneous Appeal No. 6 of 1934, the case was 
remanded to the Sub-Divisional Court again 
by consent for further evidence =s to the 
identity gf Ba Thin. The Sub-Divisional 
Judge took that further evidence, and 
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found that it strengthened the Chettyar’s 
case, and he confirmed his former order. 
On further eppeal to the District Court, 
in Miscellaneous Appeal No. 25 of 1934 —an 
appeal argued by the same Advocates as 
in the former appeal—the District Judge 
merely drew attention to the fact that 
Kulsun Bibi had obtained probate of a will 
which purported to bequeath the proper- 
ties in dispute by Ba Thin alias Mohamed 
Hsoof: Hossain to her. He said that in view 
of the will he could not hold that the testator 
Ba Thin and the deceased Mohamed Ismail 
were one and the same person. l 

If the probate were really conclusive 
of the matter in dispute it would have 
been far more satisfactory, of course, if 
this order had been passed in the first ap- 
peal fer probate was granted long before 
ihe order against which the first appeal 
was preferred. It is even more unsatisfec- 
tory that the learned District Judge did 
not attempt to find out on what matters 
probate is conclusive. Probate, (see s. 273, 
Succession Act) is conclusive as to the re- 
presentative title of the executors, and also 
as to the validity and the contents of the 
will: see on this the cases of Nobeen Chunder 
Sil v. Bhobosoondurt Dabee (1) at p. 470* 
and Chintaman Vyankatrao v. Ramchandra 
Vyankatrao Ghadge (2). It is not conclu- 
sive es to any collateral matter, if is not 
strictly even prima facie evidence of death, 
and it certainly does not prove that the 
testator owned the property of which he 
purported to dispose. It may be conceded, 
however, that if this will stood alone it 
would be strong evidence that such a person 
as Ba Thin alias Mohamed Hussein existed 
and that he owned the property in question, 
for people do not usually dispose of what 
they do not own. Probate not being con- 
elusive on this, the matter could be 
decided in the execution proceedings, and 
it was unnecessary for the Chettyar to ap- 
ply for revocation of the probate. 

As to the facts they can be briefly dis- 
posed of. The learned Sub-Divisional Judge 
has dealt with the evidence quite satisfac- 
torily in both his orders. Kulsun Bibi 
herself did not gointothe witness box. She 
originally called three witnesses. One was 
her elder sister, Fatima Bibi, who said that 
Ba Thin died about ten years ago and left 
Okkan three years before his death. She 
says that the will was only found amongst 
their papers after the execution proceed. 


(1) 60 460. , 
(2) 34 B 589; 7 Ind. Cas. 944; 19 Bom L’R694, _ 
*Page of 6 O.—[Ed.] 
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ings were instituted. The evidence as to 
the execution of the will at Mr. Ciles office 
by Rangoon people who only knew Ba 
Thin in Rangoon is. to my mind, as it was 
to the Sub-Divisional Judge, very suspicious 
and there are discrepancies as to whether 
the witnesses to the will are or are not in- 
timate friends of Kulsun Bibi. The will 
itself, on a one rupce stamp paper, conve- 
niently bears the date that it was sold from 
the posi-office—or the date stamp of the 
office May 15, 1923. On this evidence as 
originally recorded I should hold that Ba 
Thin was Mohamed Ismail, and that the 
other Ba Thin did not exist. The further 
evidence recorded by the Sub-Divisional 
Judge makes it even clearer. Kulsun Bibi's 
witness Ma Nyein Lan and her witness Ma 
Phyu had never heard of Ba Thin alias 
Mohamed Hussein, though if Fatima Bibi's 
evidence be true that Ba Thin lived with 
Mohamed Ismail, they must have known 
him. The officiating Headman could not 
help in the matter, as the respondent's case 
was that they continued te pay the revenue 
in Ba Thin’s name for him until his death. 
Maung Hin Shwe, another witness for 
Kulsun Bibi, who is a brother of Ma Phyu, 
said that he had never heard of any Saiboo 
Sahib of Langyo other than Mohamed 
Ismail’s father. Curiously enough the seller 
of the property could not remember to 
which Indian he had sold it. But Saya 
Myin (Witness No. 5 for the decree-hclder) 
who sold the land to Po Htai, the seller to 
Ba Thin, shows, to my mind, conclusively 
that the purchaser from Po Htai was 
Mohamed Ismail. 

The decree of the District Court will 
therefore be reversed, and the order of the 
Sub-Divisional Court allowing attachment 
of this property as that of Mohamed 
Ismail restored with costs throughout. 

N. Appeal allowed. 


ama 


LAHORE HIGH COURT 
Second Civil Appeal No. 1594 of 1934 
July 6, 1935 
Monrog, J. 
K. RAUSHAN DIN AND OTAERS— 
PLAINTIFF3-—ÅPPELLANTS 
VETSUS 
H. MOHAMED SHARIF AND otaERs— 
DEFENDANTS —RESPONDENTS 
Muhammadan Law--Waqf—Absence of direct 
evidence of dedication—Evidercz of user, if sufi- 
cient to establish wagf—Burial ground—Absence of 
evidence of publie user—Effect. 
Although awagf may in the absence of direat 
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evidence of dedication be established by evidence 
of user yet the user from -which dedication can be 
implied must be clearly established and must be 
of such a character as to be consistent only with 
dedication, Where the evidenca shows no more 
than that certain persons were many years ago 
buried in the plot aad there is no evidence of 
public user, the land cannot be said to be wagf 
property. Abdul Rahiman v. Murugappa Naicker 
(3), followed. Umar Din v. Aishan (1) and Abdul 
Ghafoor v. Rahmat Ali (2), referred to, 


S. C. A. from the decree of the Additional 
District Judge, Lahore dated April 30, 1934. 

Mr. M. Feroze Din Ahmad, for the Appel- 
lants. 

Mr. Mohammad Hussain and S. Sardul 
Singh for Mr. Sundar Singh, for the Respon- 
dents. 

Judgment.—The claim in this suit is 
for a declaration that certain land is 
waqf property and there are graye-yards 
there and that the plaintiffs and other 
Muhammadans have the right to say 
prayers and offer funeral preyers there 
and that the defendants have no rights 
to use the land as their personal property 
and that the defendants considering. it 
their own exclusive property cannot use 
it for their own purposes. The claim 
originally extended to several khasra num- 
bers but this appeal is confined to one 
number only, namely No. 2338, which was 
held by the trial Judge to be wayf 
property; the other numbers were held by 
thé trial Judge not to be wagf end no 
eppeal was taken against this decision: 
on appeal to the District Judge No. 2338 
was held not to be wagf property. The 
argument for the appellant before me 
is sweeping: it is that the plaintifis as 
Muhammadans .are interested in the plot- 
because it once was a grave-yard and 
have a right to the declaration sought. 
The learned District Judge has found 
that the plaintiffs have no right peculiar 
to themselves; their allegation that they had 
in conjunction with other Muhammaedans 
the right to say prayers on this land 
appears to be without foundation; it has 
not been found that eny such right has 
ever been exercised. The learned Judge 
has also found, in my opinion correctly, 
that when used asa grave-yard, the grave- 
yard wes a private one and no one had 
any rignt of burial in it: the owners 
chose to use it for themselves: it has 
ceased to be used as a burial ground for 
30 years. The learned Judge has also 
found that the plaintiffs have no special 
interest in the graves which are on the 
spot now in question. I may add that I 
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have found nothing on the record to show 
that this suit was brought by the plaintiffs 
on behalf of the Muhammadans generally: 
they claimed that their ancestors were 
buried in this land and this claim they 
have not established. 

The learned Counsel for the appellants 
cited many cases in support of the plain- 
tiffs’ claim to show that a waqf may in 
the absence of direct evidence of dedica- 
tion be establisded by evidence of user 
and that if land has once been dedicated 
as a cemetery it must always be regarded 
as a cemetery, unless it becomes unfit for 
such a use. These propositions are well 
supported by the cases cited, of which I 
need only mention Umar Din v. Aishan 
(1), Abdul Ghafoor v. Rahmat Ali (2), 
and I accept them as settled law: but the 
user fron which dedication can be implied 
must be clearly established and must 
be of such a characteras to be consistent 
only with dedication. The present case 
seems to me to he indistinguishable in 
principle from Abdul Rahiman v. Muru- 
gappa, Naick:r, 83 Ind. Cas. 536 
(3). In that case the propositions 
set out about were accepted by the learned 
Chief Justice of the High Court at Madras 
who held that the user of land as a 
Muhammadan burial ground fora long 
time would itself make the land wagf 
though there was no public dedication 
but the mere fact that the land was 
entered in the Municipal register es a 
burial ground in the name of a private 
owner who had no representative capacity 
was insufficient proof of user or dedication, 
end in the learned Chief Justice's opinion 
such user or dedication was required to 
or public dedication. ln 
the present case the evidénce shows no 
more than that certain persons were many 
years ago buried in the plot: there is no 
evidence of public user. Accordingly, I 
dismiss this appeal with costs. 

N. Appeal dismissed, 

(1) ATR 1921 Lah, 303; 4 L L J 528. 

(2) A I.R 1930 Oudh 245; 122 Ind, Cas. 326: 7 O 
W N 382; Ind. Rul. (1930) Oudh 102. 


(3) 83 Ind. Cas. 536; A 1 R 1924 Mad. 577; 19 L W 
352; (1924) M W N 359; 34 M L T 312, 
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PESHAWAR JUDICIAL COMMIS- 
SIONER'S COURT 
Civil Revision Petition No. 362 of 


October 28, 1935 
ALMOND, J. C. AND Mir Auman, A. J.C. 
AMIR HUSSAIN SHAH AND OTHERS 
—PLAINTIFFS—PETITIONERS 
versus 
Hafiz GHULAM RASUL AND oraERs— 
DEFENDANTS — OPPOSITE PARTIES | 

Muhammadan Law--Mosque—Right of saying 
grayers— Hach particular sect, tf has right to hold 
separate congregation—Nature of declaration that 
can be given by Court. 

Every Muhammadan has a right to say his 
prayers in any mosque, provided he does not dis- 
turb or interrupt other worshippers. But a parti- 
cular sect cannot be allowed to hold ẹ separate 
congregation as that would lead to insurmount- 
able difficulties and continual friction: 

Held, that a declaration that a particular sect 
were entitled to say their prayers in mosque 
was nut to be refused merely on account of the 
fact that to grant such a declaration might lead 
to a breach of the peace. A person is not to be 
prevented from exercising a legal right merely 
because other persons object to his doing so, end 
hence they would be declared to bs entitled to say 
their preyers individuelly in the mosque and also 
behind the regular imam, provided they do not 
disturb or interrupt the worship of others, but a 
declaration that they are entitled to have a sepa- 


rate call to prayer or to hold a congrega- 
tion behind en imam of their own would be re- 
fused. 


C. Revn. P. from an order of the District 
Judge, Dera Ismail Khan, dated July 26, 
1935, 

Mr.. Belt Ram, for the Petitioners. 

Mr. Saaduddin, for the Opposite Parties. 

Almond, J. C.—In this case seven plain- 
tiffs, who are Shiahs, claimed a declaration 
against seven Sunnis, the defendants, tothe 
effect that they were entitledto “give a call 
to prayers, to say their prayers, and to 
remember God, in a mosque known as 
ihe Kaneranwali mosque in Dera Ismail 
Khen City, and also for an injunction to res- 
{rain the defendanis from preventing the 
exercise of these rights. The suit was de- 
creed by the trial Court subject to the pro- 
viso thatthe plaintifs should not in any 
manner interrupt or disturb the worship 
of others. The learned trial Judge came to 
the conclusion thet all Muhammadans 
were entitled to say iheir prayers in a 
mosque, and the faci that the granting of a 
decree to the plaintiffs to this elect might 
lead to a breach of the peace was no 
ground for refusing them a declaration and 
an injunction. 

On appeal to the District Judge, Dera 
Ismail Khan, this decree was reversed and 
the plaintifs’ suit was dismissed with the 


AMIR HUSSAIN SHAH V. 


GHULAM RASUL (PESH.) 16110 


direction that parties should hear thei 
own costs in both Courts. The learne 
District Judge, while not definitely comin 
to conclusion that the plaintifs had n 
right to say their prayers in ihe mosque 
found that the suit was not bona fide an 
that to grant the plaintiffs the relief pray 
ed fcr would inevitably lead to a breac. 
of the peace and therefore the discretion c 
the Court should not be exercised in their fav 
our. In connection with the latter part o 
his finding, he differed from a ruling of th 
Lahore High Court which had been cite 
before him as well as in the Court belo 
end is reported as Jiwan Khan v. Habi 
(1). The plaintiffs have applied for revisio; 
of the decree of the District Judge. Th 
position has been somewhat clarified befor 
us by admissions which have heen made b: 
learned Counsel for the respondents 
defendants. Hedoesnot deny the righ 
of the plaintiffs tosay their prayers ind! 
vidually or behind the regular imam of th 
mosque, but what he does object tois tha 
the plaintiffs should have a right to hold 
separate congregation, and this we under 
stand is the right which the plaintifs ar 
really claiming. 

There can be no doubt that ever 
Muhammadan has a right to say his prayer 
in any mcsque, provided he does not die 
turb or interrupt other worshippers. Tha 
question however does not dispose of th 


fnrther question whetherthe plaintiff 
have right to hold a separat 
congregation. There is definite authori 
ty on this point however from thi 


Patna High Court. The case is” Khali 
Ahmad v. Israfil, 37 Ind. Cas. 302 (2). In tha 
case it was held that the plaintiffs, who i 
that case were Ahmadis or Qadianis, wer 
not allowed to hold a separate congregatior 
Tt was pointed out that there was no author. 
ty for the contrary proposition, and fw 
thermore, that it would lead to insurmount 
able difficulties and continual fricticn. Th 
reasoning which was applied in that cas 
appeals to us. We are not prepared t 
refuse a declaration to the plaintiffs mere 
ly on account of the fact that to gran 
such a declaration might lead to a breac 
of ihe peace. A person is nob to be pre 
vented from exercising a legal right mere 
ly because other persons object to his doin. 
so. We sherefore accept this revision to th 
following extent: We declare that th 


(1) AIR 1933 Lah, 759; 144 Ind. Cas. 658; 14 
518; 34 P L R 1096; 6 R L 2. 

(2) 37Ind. Cas. 302; AIR 1916 Pat. 87;2P L 
108; 1 P L W 284; (1917) Pat, 73, 
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plaintifis are entitled to say their prayers 
individually in the mosque and also behind 
the regular imam, provided they do not 
disturb or interrupt the worship of others. 
We refuse thern a declaration that they 
are entitled to have a separate call to 
prayer made, orto hold a congregation 
behind an imam of their own. We fur- 
ther grant them aninjunction against 
the defendants restraining the latter from 
interfering with the exercise by the plain- 
tiffs of the rights which we now declare 
them to possess. As the plaintifs have 
succeeded to a limited extent, we direct 
that parties bear their own costs through- 
out. 
N. Order accordingly. 





MADRAS HIGH COURT 
Second Civil Appeal No. 410 of 1931 
CURGENVEN AND KING, Jd. 
PONNU NADAR AND otarrs—APPELLANTS 
VETSUS 
KUMARU REDDIAR AND O0THERS— 


_ RESPONDENTS 

Limitation Act (IX of 1908), s.23, Sch. I, Art. 120 
ma Right to take processton—Suit to establish right 
— Limitation, when starts—Order under s. 147, Cri- 
minal Procedure Code (Act V of 1898), prohibit- 
ing taking procession until right is declared by 
Civil Court-—Suit brought more than six years 
of order, if barred—Fresh obstructions— Effect of 
— Such attempts, tf afford valid cause.of action — 
Continuing wrong, meaning of— Tests. 

The plaintiffs, three Nadars, claimed for them- 
selve individually and for their castemen the 
right to take marrige processions over a certain 
route composed of public streets in their village. 
The defendants were other castemen. of the village 
who denied the right. An order had been passed 
in 1900 under s. 147, Criminal Procedure Code, 
directing that no organised procession of Shanars or 
Christians should pass along the route until declar- 
ation of their right to do so was made by a 
Civil Court. The question was whether the Limita- 
tion Act applied to the suit and whether it was 
barred: 
` Held, that the Limitation Act was applicable. to 
the suit. It is true that the right to use public 
streets, including the right to go in’procession, is a 
natural right inherent in every ‘member of the 
public, end cannot be prescribed against or lost 
as other rights may be prescribed against or lost. 
But that is not to say that where a suit has to 
be brought in order to obtain a declaration that 
such a right exists the Limitation Act hes no 
application. The appropriate article governing" the 
suit was Art. 120 akd the suit wes barred. Wajah 
of Venkatagiri v. Isakapalli Subbiah (1), follow- 
ed. [p. 657, col. 1.] 

Held, also, that s. 23, Limitation Act was inappli- 
cable as the order of 1900 did not constitute a 


continuing wrong within g. 23 and even if there. 


was 8 continuing wrong, the defendants were not 
responsible for it. [p. 658, col. 2.] 
“ Held, further, that the occurrence in 1918 when 
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tha plaintiffs made attempts to take processions 
over the route could not give a valid cause of 
action to the plaintiffs, The genaral rule, viz., that 
where there are successive invasions or denials of 
a right, time will in general run from the firat of 
ths series, must be applied in the present case 
because in 1990 not only were the Nadars prevented 
from going in procassion but an order was obtained 
disallowing all further proc:ssions until the right 
had been esteblished. Thirumala Rao v. Kadekar 
Durgi Shettethi (3), Mamshah Thaika v. Secretary 
of State for India (4), Chathu v. Neelakandhan (5) 
and Krishnajee Annajee v. Anajee Dhondajee (6), 
relied on. [p. 656, col, 2.) 

In the case of a continuing wrong there must 
be not a single wrongful act from which iajurious 
consequences f.llow, but a state of alfairs every 
moments continuance of which is a new tort, 
Further, the person who intentionally produces the 
state of affairs must be intentionally causing it 
to continue, though in a position to terminate it at 
his pleasur3, [p. 653, cal, 1] 

S.C. A. against the decree of the Court 
of the Subordinate Judge of Tinnevelly in 
A. S. No. 151 of 1929, preferred against the 
decree of the Court of the Additional Dis- 
trict Munsif of Tinnevelly in Original Suit 


No. 273 of 1923. 
i ORDER 


Madhavan Nair, J.—(Dzcember 13, 
1934).—Plaintifis are the appellants. They 
are Nadars by caste hvmg permanent- 
ly inthe village of Mela Seithalai situated 
within the Zemindart of Ettlyapuram. 
In ,the suit out of which this scond 
appeal arises, they claim for themselves 
individually and for their castemen the 
right to take marriage procession along the 
streets marked A, O, D, E, F, F (1), (®©) (2) 
and Gin the plaint plan. Tne defendants 
who are othercastemen of the village,namely, 
the Naickers, Reddies and Acharies, denied 
them such right and stated that the exercise 
of the right 31s barred by limitation. The 
plaintifis allege in the plaint that when 
hey attempted to take a procession they 
were threatened that they would be murder- 
ed and it may- be taken for the purposes of 
this case that the procession did not start 
owing to the defendants’ hostile attitude. 
The streets in question have been found by 
the lower Appellate Court te be public 
streets. 

In 1900, when the plaintiffs’ castemen liv- 
inginthe same village attempted to carry a 
Shanar corpse through the streets, .an order 
was passed by Mr. Lionel Vibert, Joint 
Magistrate, epparently under s. 147, 
Criminal Procedure Code, directing that ‘no 
organised procession of Shanars or Ohrist- 
ians shall pass through these streets unless 
and until they have got an order from a 
Givil Court affirming their right to do so. 
This order was passed on July 19, 1900, 
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This order not having been set aside, and 
six years having passed from the date of 
the order, the defendants now state that ths 
plaintiffs’ suit for a declaration of their 
right and for a perpetual injunction to 
restrain the defendants frorn objecting to the 


exercise of the right, is barred by limitation. 


under Art. 120 of the Timitation Act. The 
appellants were not parties to these orders, 
nor are they representatives of the persons 
who were parties to them. 

The short question for determination in 
this second appeal is, whether in the circum- 
stances mentioned above the plaintiffs’ suit 
is harred by limitation under Art. 120 of the 
Limitation Act. This point was decided 
against the plaintiffs-appellants by the lower 
Courts, if their cause of action started on the 
date of the order passed by the 
Magistrate, Ex. IX, it is clear that the suit 
is barred by limitation. But is is argued 
by the appellants’ learned Counsel that the 
article applicable to the case is not Art. 120; 
according to him the prop2r article that 
should govern the case is s. 23 of the Limi- 
tation Act, according to waich ‘in the case 
of a continuing breach of contract and in the 
case of a continuing wrong independent of 
contract, a fresh period of limitation begins 
to run at every moment of the tims during 
which the breach or the wrong, as the case 
may ba, continues.’ Tne learned Counsel 
argues that every moment the defendants 
continued to threaten the plaintiffs, the acts 


complained of create what may be called a. 


continuing source of injury and a fresh cause 
of action arises de diz in diem so long as the 
threats or obstruction continue and that the 


suit is not, therefore, barred by limitation.. 


The question is whether in the circum- 
stances there may be said to be a continu- 
ing wrong in the present case. 
means easy to decide the point. A case 
very similar to the present one, but with re- 


ference to a dispute likely to cause a breach. 


of the peace concerning land, arose in 
Rajah of Venkaiagiri v. Isakapalli Subbiah 
(1), and was decided by Benson and 
Bashyam Ayyangar, JJ. In that case 
‘certain lands were attached by a Magistrate 
in 1886 under s. 146, Criminal Proce- 
dure Code in consequence of disputes 
relating to their possession. The Magis- 
trate continued in possession of the lands 
and realised some income from them. Both 
claimants instituted, in 1897, suits in which 
each claimed. the lands as, his own, and 


sought to obtain a declaration of «title to. 
"(see the head note). It was held. 


them... 
(1) 26 M410, 


£ 
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that in so far as the suits were for dec ara” 
tion of title to immovable property and the 
profits therefrom, they were governed by 
Art. 120 of Sch. IL to the Limitation Ac:. 

They further held that only the relief or ` 
remedy by way of declaration being barred 
the title still subsisting the owner's right 
or remedy in respect of rents and proits 
derived from the property remained un-. 
affected. It was argued in that case that at 
every moment of time during which the. 
attachment by the Magistrate “continued « a. 
fresh starting point of limitation arose in’ 
favour of the plaintiffs and that the attach- 
ment would be a continuing wrong within 
the meaning of s. 23 of the Limitation Act. 
This argament was met by the learned 
Judges in the following manner. They 
said, ‘the criterion is not whether the right 
is a continuing one but whether the wrong is 
a continuing one. In their opinion “the 
wrong was “not a continuing one because 
there could not have been any wrong done 
at all as the Magistrate's order was a legal 
order when it was passed and the cem- 
tinuance of it cannot, therefore, be called a 
continuing wrong. Holding this view they 
overruled the contention that. s. 23 would 
apply to the case and held that the suit was, 
barred by hmitstion. Strong reliance is placed 
by the learned Counsel for the respondents: 
on this decision. Mr. Venkatarama Sastri 
seeks to distinguish the present case from 
this decision on the ground that here we are 
concerned with the assertion of a right of: 
procession along a highway and not with the 
assertion of title to property asin the case 

in Rajahof Venkatagiri v. Tsakapalli 
Subbiah (1). Having regard to the prin- 
ciple on which the decision in Rajah of 
Venkatagirt v. Isakapalli Subbiah (1), is 
based, 1 think the distinction pointed out 
by the learned Counsel does not affect the. 
question of limitation decided in that case. 
Whether it be the right of way that is 
concerned or a right to property, the Magis- 
trate’s order passed under s. 147, Criminal 
Procedure Code was a legal order in each: 
case and according to the decision in Rajah’ 
of Venkatagiri v. “Isakapalli Subbiah (1), 
the continuance of that order cannot be 
said to be a cantinuing wrong so far as the’ 
application of s. 23 of the Limitation Act İS, 
concerned. No doubt the decision in Rajah 
uf Venkatagum v. Isakapalli Subbiah (1), 
results in this anomaly, that waile a party: 
cannot get a declaration oË title to property 
he can ‘ask for the recovery of the profits 
from the Magistrate who, if that decision is 
followed to its logical conclusion, will fop 
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“ever remain as the custodian of that prop- 
erty, looking after it, so to speak, for the 
< purposes of the parties concerned. Mr. 
. Sastri argues that this very anomaly shows 
. thet that decision cannot be applied to the 
“present case, for once the right of proces- 
Sion is barred, the party asking for a 
declaration of that-right is barred for ever 
from asserting it and cannot ask for any- 
thing else as atoken of the recognition of 
his right as the party in Rajah of Venkaia- 
giri v. Isakapalli Subbiah (1), could ask for 
profits arising from the lend. To this the 
answer is given that if the complaining 
party is not allowed to take processions 
through the streets, his right to use it for 
other purposes is not taken away. But I 
do not think it is necessary to discuss this 
line of distinction, as in my opinion, having 
regard to the principle which is the basis of 
the decision in Rajah of Venkatagiri v. 
Isakapalli Subbiah (1), the two cases are 
indistinguishable. 


The next argument of Mr. Sastri is that 
the case in Rajah of Venkatagiri v. Isaka- 
palli Subbiah (1), has not been correctly 
‘decided. The argument is not without con- 
siderable force as it is supported by a 
judgment of the Calcutta High Oourt 
reported in Brojendro Kishore Roy Chow- 
dhury v. Sarojini Roy (2). That case was 
decided by Mookerji and Beacheroft, JJ. 
‘With respect to the point under considera- 
tion the facts of that case were precisely 
similar to the facts of the case in Rajah 
of Venkatagiri v. Isakapalli Subbiah (1). 
The defendants in Brojendro Kishore Ruy 
Chowdhury v. Sarojini Roy (2), attempted 
to interfere with the plaintiff's possession 
‘of the disputed property and a breach of the 
peace becoming imminent, proceedings 
under s. 145, Criminal Procedure Code, 
were instituted and resulted in an 
order of attachment under s. 146, 
‘Criminal Procedure Code. The plaintiff 
‘sued for a declaration of his title and for 
recovery of possession. It was held ‘that 
it was a case of continuing wrong indepen- 
dent of contract, and consequently, -undér 


s. 23 of the Limitation Act, a fresh period 


of limitation under Art. 120, began té run 
at every moment of the time the wrong con- 
tinued.’ After pointing out the anomalies 
involved by a logical applicaticn of the 
decision in Rajah of Venkatagiri v. Isaka- 
palli Subbiah (1), the learned Judges state 
‘their view thus:— 

“In the .case before ug, the view may reasonably 


be maintained that there is a continuing wrong 


(2) 20 O WN 481; 81 Ind, Cas, 242; 22 OL J 283, . 
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independent of a contract and that consequently a 
fresh period of limitation under Art. 120 begins to 
run at every moment of the time the wrong con- 
tinues. It is needless for our present purpose to 
attempt an exhaustive definition of the expression 
‘continuing wrong.’ But it may generally be stated 
that ifthe act complained of creates a continuing 
source of injury and is of such a nature as to render 
the doer of it responsible for the continuance, then, 
in cases in which damage is not of the essences of the 
action, as in trespass, a fresh cause of action arises 
de die in diem. To put the mutter in another way, 
where the wrongful act produces a state of affairs, 
every moment's continuancs of which isa new tort, 
a fresh action for the continuance lies, for there is 
a real distinction between continuance of a legal 
injury and continuance of the injurious effects of the 
legal injury. Tested from this point of view, what 
is the position here? The defendants attempted to 
interfere with the possession of the plaintiffs, and 
a breach of the peaca became imminent. The Magis- 
trate intervened as it was incumbent upon him to 
do, and attached the property. The result was that 
the plaintifis were deprived of the enjoyment of their 
property. This state of things has continued, though 
it could have been terminated if the defendants had 
intimated to the Magistrate thatthey abandoned all 
claim to the property and would not cause a breach 
of the peace by an endeavour to obtain pozsession 
by force. We think, in these circumstances, that the 
case may aptly be treated as one of continuing wrong 
within the meaning of s. 23 of the Indian Limita- 
tion Act. From this point of view, no question of 
limitation arises.” 

In the light of these remarks, I think, 
with the greatest respect to the learned 
Judges, the argument of Mr. Sastri that 
the legal position enunciated in Rajah o 
Venkatagiri v. Isakapalli Subbiah (1), would 
require reconsideration, is not without 
force. There can be doubt that the 
point of law involved in this case is very 
important as it affects the rights of a com- 
munity to take processions elong the King's 
highway in the exercise of their undisputed 
rights to use the highway, which nobody can 
question. Can it be said that because 
a few people some years ago were prohibit- 
ed by a Magistrate on a particular occasion 
from taking a procession along a public 
street for reasons which then existed, 
persons now living, who were not 
even born at that time should be pro- 
hibited from taking processions because 
the Magistrate's order which was then passed 
was not set aside ? :Should not a distinction 
be made as pointed out by the learned 
Judges of the Calcutta High Court between 
continuance of a legal injury and continu- 
ance of the injurious effects of a legal 
injury? In the circumstances, having 
regard to the importance of the question 
involved, l refer the case to the decision of 
a Bench. 

$ — 

Messrs: T. R. Venkatarama Sastri and K, 

Bajah Ayyar, foy the Appellants, |. 
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” Messrs. B. Sitarama Rao 
Sundaram, for the Respondents. 
_ This Second Appeal coming on for hesr- 
ing in compliance with the above order, 
dated March 25, 26 and 27, 1935, respective- 
ly and having stood over for consideration 
till this day the Court delivered the follow- 
ing. 


and S. K. 


Judgment 

Curgenven, J.—This'second appeal arises 
out of a suit brought by three Nadars, who 
are brothers, io establish their’ own right 
and the right of their castemen tu pass in 
procession over a certain route in their 
village of Mela Seithalai. The defendants 
are other castemen of the village, such as 
Nayagars, Reddies and Asaris, who deny 
that the plaintiffs enjoy this right. The 
occasion for the suit was provided by two 
attempts, on November 8, and December 13, 
1918, made by the plaintiffs to take marriage 
processions over the route in question, these 
‘attempts itis said, being met by obstruc- 
tion and intimidation on the part of the 
defendants’ parly. The route over which it 
is claimed to exercise the right has been 
found by the lower Appellate Court to be 
‘composed of public streets. 


The question which we have to decide is 
one of limitation. The dispute has had a 
somewhat long history, and we have to go 
back to 1900, when the Nadars of: Mela 
Seithalai village attempted to carry a 
corpse in procession over the same route. 
The Police reported that there was likely to 
be resistance on the part of the other caste 
people, and a breach of the peace, and 
accordingly the Joint Magistrate, Mr. Vibert, 
J. C. 5. passed an order directing that no 
organised procession of Shanars or Chris- 
tians should pass along these streets until a 
Civil Court had declared that there was a 
right to doso. Itis not disputed that this 
order was passed under s. 147 of the Code 
of Criminal Procedure, although it may be 
open to some question whether the occasion 
was really appropriate for an order of this 
character, nor is itcontended that the order 
was without jurisdiction and, therefore, a 
nullity. The conrention of the defendants 
in the present suit is in brief that this 
order being still in force and no suit 
having been filed within the prescribed 
period by the Nadars to estahlish the right 
in question the present claim is lime-bar- 
red. This point has been decided against 
the plaintiffs by the Courts below and the 
plaintifis accordingly appeal. 

We haye, in the first place to- decide 
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whether, in view of what took place in 
1900, the plaintiffs can derive a. cause of 
aclion from the alleged occurrences in 
1918. Where there are successive invasions 
or denials of a right, time will in general 
run from the first of the series. For this 
proposition ample authority will be found 
in Thirumala Rao v. Kadekar Durgi 
Sheitethi, 22 Ind. Cas. 883 (3), Mamshah 
Thaika v. Secretary of Siate for 
India (4),Chathu v. Neelakandhan (5), 
and Krishnajee Anajee v. Anajee Dhon- 
dajee (6). Jn special cases, where for ix- 
stance the later invasion is of a different 
and more serious kind, as a sale following 
an attachment of property, Ananiarazu v. 
Narayanarazu (7), or where the enjoyment, 
though disputed, is not actually interfered 
with Muhammad Hanif v. Ratan Chand 
(8) an exception tothisrule may be admitted. 
We think that the general rule must be 
applied inthe present case because in 1900 
not only werethe Nadars prevented from - 
going in procession but an order wes 
obtained disallowing all further processicns 

until the right had been established. This - 
latter circumstance affords, we think, an- 
other and a different ground for declining to 
acceptthe contention that the subsequent 
valid cause 


occurrences created a 

of action. At the time that these 
later processions were attempted, 
the Magistrates order was in force, 


and the Nedars had no right to go in prc- 
cession in disobedince of it. It can scar- 
cely be said, therefore, that they were 


obstructed in the exercise of a subsisting 


right, nor oughtthe Court torecognise gs 
affording a cause of action conduct which 
involves the infrigement of a lawful order. 
Forthe epplications of this principle in 
somewhat similar circumstances reference 
may be made to Ram Sahai v. Binode 
Behari Ghosh (9). In that case the plaintiffs 
against whom an order had been made 
under s. 145 of the Ccde of Criminal Pre- 
cedure forcibly evicted the defendant fiom 
the land and it was decided that they could 


not enlarge the period of limitation pres- 


(3) 22 Ind. Cas, 883. S 

(4) 37 M LJ 213; 49 Ind. Oas. 404; 9 L W 265; 25 M 
L T 227; (1919) M W N 688. 

(5) 42M L J457; 67 Ind. Cas. 600; 15 L W 478; 30 
M LT 266; (1922) M W N 260; A I R 1922 Mad. 194, 
- (6) 54B 4; 124 Ind. Cas. 773; 31 Bom. L R 1240; A 
I R 1930 Bom. 61; Ind, Rul. (1930) Bom. 277. 

(7) 36 M383; 13 Ind. Cas. 96; (1911) 2M W N 531; 
10M L T 504; 22 MLJ 108. 

(8) 3 L 43; 67 Ind. Cas. 990; A I R 1922 Lah, 94, 

(9) 45 A 303; 71 Ind, Oas. 402; 21 A L J 102; A IR 
1923 All, 151. . : t. E a 
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cribed by law by taking the law into their 
own hands. l 

The plaintiffs must accordingly relate 
back their suit tothe order of 1900, by 
which whatever right they and their fellow 
castemen had to go in procession was 
suspended. Can they escape the apparently 
unavoidabie conclusion that the suit is 
barred by Art. 120 of the Limitation Act ? 
Mr. T. R. Venkatarama Sastri for the ap- 
pellanis argues inthe nrsl place that toa 
claim ofthis cnaracier no rule of limita- 
tion will apply. He has cited authorities 
to show that the right to use public 
streets, including the rigut to go in proces- 
sion, iS a natural rigat inherent in 
every member of the public, and cannot 
be prescribed against or lost as other 
rignts may be prescribed against or lost. 
This is no doubt true. But that is not to 
say that where a suit has to be brougat 
in order to obtain a declaration tuat such 
a right exists the Limitation Act bas no 
application. Section 3 of that Act lays 
down that subject to tne provisions con- 
tained in ss. 410 25, every suit institut- 
ed after the period of limitation prescribed 
therefore by the First Schedule shall be 
dismissed. Wehave been referred to no 
provision of the Limitation Act which 
would exempt asuit of this character, and 
the argument, we think, loses sigut of the 
fact that although a righ, may exist tue 
civil remedy available to tne party if 
the right is denied or infringed may be 
lost by lapse of time. It has not been 
disputed that if the Limitation Act ap- 
plies the appropriate article is Art. 120. 

Tne appellants then take up tne further 
. position that the order of 19v0 constitut- 
ed ‘a continuing wrong’, so that the case 
is governed by s. 23 of the Limitation 
Act which says: 

“In the case of a continuing breach of con- 
tract and the case of a continuing wrong indepen- 
dent of contract, a fresh period of limitation be- 
gins torun at every moment of the time during 


which the breach orthe wrong, as the case may be, 
continues.” 


We have been referred to two cuses one 
of which supporis while the ower is 
against this positiva (1) Brojendra Kishore 
Roy Choudhury Vve Sarojini Roy (2) and 
Raja of Venkatagiri v. [sakapalli Subhiah 
(1). Both these cases related to an attacn- 
ment of land by the Court under s. 146, 
of the Code of Criminal Procedure, ensu- 
ing upon a dispute likely to cause a breacn 
of the peace. No suit was brought 
within the six years allowed by Aut. 120 
of the Limitation Act whian, it was agreed, 


161—83 & 84 
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is the correct article applicable, and 
when 4 suit for a declaration of title 
was eventually brougat, the question of 
limitation arose. In the Madras case, tne 
learned Judges’ criticising the Calcutta 
judgment in Lalit Mohan Singh Roy v. 
Chukhan Lal Ray (10), at page 925* wnich 
appears to have been based on the view put 
forward here, as we nave said, by Mr. Ven- 
katurama Sastri, that so long as the right to 
ihe property is not extinguished a suit 
for a declaration will not be barred, the 
learned Judges observe: “the criterion is 
not Wuether the ‘right is a ‘continuing 
one but whether the ‘wrong, is a continu- 
ing one.” And they think it is impossible 
to hold that tue wrongful denial by the 
defendant of the plaintiff's title to the pos- 
session and the procuring by sucu denial 
of the attachment by tne Magistrate con- 
stituted a continuing wrong within the 
meaning of s. 23 of tue Limitation Act. A 
contrary view has been taken in the Cal- 
cutta case. Tne learned Judges seem to 
have been impressed by the anomaly that 
althouga the title to the property would 
not be extinguished the suit to declare the 
title would be barred, and before consi- 
dering the question really in issue tney 
adopt tne language of Lord Ellenborough 


in Luxmore v. Robson (11) and say: 

“The commonsense, the practice and the gener- 
al inconvenience of mankind, require that a con- 
struction different from that in the case cited should 
be adopted,” 

Passing onto consider what isa con- 
tinuing wrong, they, too, dissociate them- 
selves from tne decision in Lalit Muhan 
Singh Roy v. Chukhan Lal (10). ‘Then 
tuey say: 

“In the case before us, the view may reason- 
ably be maintained that there is a continuing 
wrong independent of contract and that conso- 
quently a fresh period of limitation under Art. 120 
begins toruna at every moment of the time the 
wrong continues. It is needlesy for our present 
purpose tu attempt an exhaustive definition of 
the expression, ‘vontinuing wrong. But it may 
generally be stated that if the act complained of 
creates a Goatinuing source of injury and is of 
such 4 nature as to render the doer of it respons 
sible for the continuance, then, in cases in which 
damage is not of the essence of the action,as in 
trespass, a fresh cause of action arises de die in 
diem, ‘To put the matter in another way, where 
the wrongful act produces a state ofaffairs, every 
moment's continuance of which is a new tort, a 
fresh action for the continuance lies for there is 
a real d.stinction between continuance of a legal 
injury and continauance of the injurious effects 


30°) 20 C 906 at p. 925 reversed on 241 A 76; 24 0 
8: 4. 9 

sun (1818) 1 B & Ald 581; 106 E R 2i; 19 R R` 
396, 

~ * Page of 22 0—|Ed.] 
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of alegal injury. Tested from this point of view, 
what isthe position here? The defendants at- 
tempted to interfere with the possession of the 
plaintiffs and a breach of the peace became im- 
minent. Tne Magistrate intervened, as it was in- 
_cumbent upon- him to do, and attached the property. 
The result wasthat the plaintiffs were deprived 
of the enjoyment of their property. This state of 
things has continued, though it could have been 
terminated if the defendents had intimated to the 
. Magistrate that they abandoned all claim to the 
property and would not cause a breach of the 
‘peace by an endeavour to obtain possession by 
force. We think, in these circumstances, that the 
case may aptly be treated as one of continuing 
wrong within the meaning of s. 23 of the Indian 
- Limitetion Act. From this point of view, no 
question of limitation arises.” 


The tests proposed by the learned Judges 
to discover ‘whether a cause of action 
constitutes, ‘a continuing wrong’ are, we 
have no doubt, correct. There must be 
not a single wrongful act from which in- 
‘juriousgconsequences follow, but a state of 
affairs every moment's continuance of which 
is a new tort.- Further, the person who 
intentionally produces the state of affairs 
must be intentionally causing it to con- 
tinue, though in a position to terminate it 
at his pleasvre. Simple illustrations of 
ordinary and continuing wrongs are a 
blow witha stick and wrongful impri- 
sonment, respectively. In the one case the 
‘injury ceases though the injurious effect 
may persist. In the other the injury con- 
tinues and every moment a person is 
wrongfully imprisoned a fresh tort is 
committed and a fresh cause of action 
arises. The commonest examples of con- 
-tinuing wrongs are to be found in inter- 
ference with water supply, Rajrup Koer 
v. Abdul Hossein (12), and obstruction to 
rights of way, Juravan Singh v. Ramsarekh 
‘Singh (13), Nazim v. Wazidulla (14), 
Dwarka Nath Sen v. Tara Prasanna (15), 
Sreemati Soojan Bibi v. Shamed Ali (16), 
In such cases it is always open to the 
obstructing party to discontinue the ob- 
struction In Hukkum Chand v. Maharaj 
Bahadur Singh (17), the Privy Council 
applied the same principle to a case where 
interference with customary worship was 
concerned. Cases which bear some res- 


emblence to the present circumstances are 
(12) 6 C 384; 7I A 240; 4 Sar 199 (P, 0). 
(13) 12 Pat. 261; 149 Ind. Ors, 561; A I R 1933 Pat. 
924; 14 PL T 113; 6 RP 620, 
an © LJ 640; 29 Ind. Cas, 385; A I R 1916 
Cal. 738. 
(15) A I R 1923 Cal. 356; 76 Ind. Cas, 328, 
(16) LO WN 96. 
= Ü) 12 Pat.. 681; 144 Ind. Cas, 346; A I R 1933 P Q 
193; 60 I A 313; Ind. Rul. (1933) P © 187: (1933) M W 
` N8823; 65 MLJ 163; 38 L W 306; (1933) A L J 1325; 
__35 Bom. L R 990; 37 C W N 102; UP Lt 559; 58 C L 
J 56 (P. O). 
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those of attachment of property. In Jhabbu 
v. Batul (18), it has been held that where 
a wrongful distraint has been levied it is 
a continuing wrong and ‘time will run 
from the date on which the party came to’. 
know of it. The contrary view has been 
taken in Venkataramier v. Vaithilinga 
Tl.ambiran (19) where, after observing 
that the weight of authority in Madras is 
against the contention, Miller, J. says: 
“Where the proceedings which give rise to 
the cause of action consists in the wrongful dis- 


traint, that distraint is not a continuing wrong, 
though no doubt the injury continues.” 
doubt 


In the present case it is no 
arguable that some analogy exists bet- 
ween an order which bars a right to 
take a procession and an obstruction 
which bars a right of way. Both, in a 
sense, create a state of affairs which con- 
tinues to exist. What we have to find, 
however, is the existence of a ‘continuing 
wrong’, 4 Wrong, that is, originated by and 
kept in existence by the opposite party. 
What in fact appears to have given rise 
to the Joint Magistrates order was a 
Police report of an apprehended breach of 
the peace between the rival factions and 
all that the opposite party did was to adopt 
an attitude which give rise to that appre- 
hension. So far as that attitude itself 
is concerned, it is impossible to find in 
it a continuing wrong, nor do we find it 
easier to hold that. when the Joint Ma- 
gistrate passed the order with a view 
to prevent a breach of the peace there 
was a‘continuing -wrong’ caused by the 
defendant's party. There is nothing to 
show that it was passed at their instance 
and, even if it were, responsibility for 
passing it must be taken by the Court 
and not laid upon the party. Again 
once an order was passed, the matter 
was taken out of the hands cf the defend- 
ant party, and it lay with the Nadars 
themselves to establish their right by 
suit. From this point of view, too, we are 
not disposed to hold that even if there 
was a continuing wrong the defendant 
party was responsible for its continuance.. 
Where the applicability of s. 23 ofthe 
Limitation Act is doubtful the proper course 
must be, we think, to enforce against 
the plaintiff the ordinary principles of limi- 
tation and in the present case to apply 
Art. 120 in the same manner 38 Art. 
47 would be applied to the case of an 


soy 45 A 208; A I R 1923 All. 146; 73 Ind. Oas. 


(19) 38 M 655; 24 Ind. Cas. 754; A I R 1914 Mad. 
135; Í L W 89, l 
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Order under s. 145 of the Code of Criminal 
Procedure, time being taken to run from 
the date of the order. Adopting this 
view, the persons affected by the order 
of 1900 hada period of six years within 
which to establish their right, and we 
are not greatly impressed by the argu- 
ment, that if the right itself may be 
indestructible, the remedy ought not to 
have been permanently lost by their failure 
to take action within that time. We must hold 
in agreement with Rajah of Venkatagiri 
v.lsakpallt Subbiah (1), that the 
suit is barred under Art. 120 of the Limi- 
tation Act. The second appeal is dismissed 
with costs of the contesting respondents. 
We certify for a fee of Rs. 150 under 
r. 144 of the Practitioners’s Fees Rules. 

ACN. Appeal dismissed. 


Re ntl rêma 


_ RANGOON HIGH COURT 
Miscellaneous Civil Appeal No. 59 
of 1935 

; July 25, 1935 
BAGULEY AND MAOKNEY, JJ. 
MAUNG BA U—APPELLANT 
l VETSUS 
BALLIN F or DISTRICT COURT, 
HANTHAWADDY, Rerogitver— 
RESPONDENT 

Fixtures- English Law, principle of, if applies 
to India — House built on soil of another—Right of 
builder to materials of house—Right, how to be 
exercised. 

The rule of English Law that whatever is affixed 
or built on the soil becomes a part of it, and is 
subjected tothe same rights of property as the soil 
itself is not part of the law of India. Narayan Das 
v. Jatindra Nath (2) and Thakoor Chunder Para- 
mantek v. Ram Dhore Bhuitacharjee (3), relied 


on. 

A house built oa the soil of another does not 
become attached to the soil in such a way as to 
go with the soil and belong to the person who is 
entitled to the soil, The builder of the house is 
therefore, entitled to the materials of the house 
but only so far as he is able to remove them without 
appreciably damaging the soil or making the land 
less fit than it was before for use as a house site. 
He is also not entitled to remein indefinitely on 
the land which is not his. 

„Misc. O.A. against an order of the 
District Court, Hanthawaddy, dated March 
11, 1934. 

Mr. Aung Gyaw, for the Appellant. 

Mr. C. K. Tambi, for the Respondent. 

Judgment.—This is an appeal from an 
order passed. by the District Judge of 
Hanthawaddy dismissing an application 
filed by the appellant asking that a cer- 
tain house belonging to him might be re- 
eased from seizure. The facts of the case 
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are somewhat peculiar. Shwe Ok and his 
wife were declared insolvent. Their pro- 
perty in consequence vestedin a Receiver. 
For some reason apiece of land, of which 
they had a lease from Government, was 
not entered in their schedule of assets and 
the Receiver knew nothing of its existence. 
He therefore did not take any steps to 
get possession of it. Two or three months 
after the insolvency of Shwe Ok, Ba U 
built a house on the land. This subse- 
quently came to the knowledge of the 
Receiver ; so he seized it and that caus- 
ed Ba U to file an application in the In- 
solvency Court that the house might be 
released. We understand that Ba U is 
still living in the house and has not been 
formally ejected. A considerable body 
of evidence was adduced on behalf of 
Ba U but the Receiver brought no evidence 
to rebut the applicant's evidence. He has 
made out a prima facie case that he 
approached Shwe Ok thinking the land 
was his, although it had, of course, vested 
in the Receiver, and asked permission 
to build a house on this land’ in the 
same way asone Nyein Maung had built 
a house on the land. Shwe OK told him that 
he had no objection butthat as he had 
given the land to Nyein Maung he had 
better ask him. The socalled gift of the 
land wasan oral one and therefore of 
course invalid. Ba U went and asked Nyein 
Maung ; Nyein Maung said that as he had 
already asked Shwe Ok it would be alright. 
He then proceeded to build the house. We 
see no reason to disbelieve the evidence 
on these points, entirely unrebutted as it 
is. Tne question then drises as to whom 
the house belongs. The lease of the land 
on which it is built has vested in the Re- 
ceiver and it has been argued that the 
principle that that which is attached to 
the soil belongs to the owner applies. The 
learned Judge has consulted many authori- 
ties, but unfortunately although he re- 
ferred to N. P. A. Cheityar firm v. H. C. 
Sharma (1). he was unable to get the Privy 
Council ruling upon which it is based. 
This is Narayan Das v.Jatindra Nath (2), 
and as a matter of fact itis also reported 
in Narayan Das v. Jatindra Nath (2), This 
case is quite conclusive on the point. On 
p. 224* their Lordships of the Privy Coun- 
(1) 6 R 87; 110 Ind. Cas. 133; A I R 1928 Rang 


45. 
(2) 541 A 218; 102 Ind. Cas, 198; AIR 1917 PO 
135; 54 O 669° 46 OLJl; 29 Bom. L R 1143; 53 
M L J 158; 31 Ò W N 965; (1927) M W N.461; SP LT 
663 (P. C.). 
*Page 64 I. A.—{Ed.] 
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cil quoted an extract from the judgment 
passed in Thakar Chunder Pramanick V. 
Ram Dhonte Bhutacharjee (3) :. 

“We have not been able to find in the laws or 
customs of this country any traces of the exis- 
tence ofan absolute rule of law that whatever 
is affixed or built onthe soil becomes a part of 


it, and is subjected to the same rights of property 
asthe soil itself.” 


This judgment is dated 1866 and in the 
case now referred to, in 1927, their Lord- 
ships of the Privy Council say : 

“k x * *if is necessary to bear in mind the 
statement made by Sir Barnes Peacock in the 
above-mentioned case, which seems to have 


been accepted for many years as a correct pro- 
nouncement.” 


view of this it seems unnecessary 
to deal with any other authority. The final 
Court of appeal has stated that the rule 
is not part of the law of theland. In 
consequence this house has not hecome 
attached to the soil in such a way as to 
go with the soil and belong to the person 
who is entitled to the soil. Ba U is 
therefore entitled to the materials of the 
house, but we must not lose sight ofthe 
fact that he is a trespasser, possibly in- 
nocently but still a trespasser and he is 
only entitled to remove. the materials of 
the house so far as he is able todo so 
without appreciably damaging the soil or 
making the land less fit than it was before 
for use as a house site. He is also not entitled 
to remain indefinitely on the land which 
is not his. The order which we think will 
best meet the ends of justice is that the 
Receiver be ordered to release the house in 
question for the present and Ba U will be 
given, time until October 22, 1935, in which 
to remove his ‘house. He must do so 
in away as to cause the least possible 
damage to the soil. If it is not removed 
within that period it will have to fall into 
the insolvent’s assets. The question whether 
he is liable to pay rent to the Receiver for 
the period in which he has been in occupa- 
tion is not now raised and we have not con- 
sidered it. The appellant will be entitled tc 
costs in this Court, Adyocate’s fee four gold 
mohurs. He is also entitled to his costs in 
the original Court, which will have to be 
worked out in the ordinary wayand we al- 
low Advocate’s fee four gold mohurs in the 
original Court also. 


N. Order accordingly. 
(3) 6 W R 228. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 890 of 1935 
October 18, 1935 
JAI LAL, J. 
HIRA LAL —PLAINTIFF—ÀPPELLANT 
versus 
Musammat JIWAN AND ANoTHER— 
DEFENDANTS— RESPONDENTS. 
Pre-emption—Punjab Government Notification No. 
15926 of May 11, 1920, exempting land within Munict- 
pal limits of Lahore from right of pre-emption— 
Whether covers land brought within Municipal limits 
after Notification--Punjab Pre-emption Act (I of 
1913), s. 8. 
The notification of the Punjab Government No, 
15926 dated May 11,1920, exempting the limits of the 
Lahore Municipality from the operation of the 
Pre-emption Act is wide enough to cover the areas 
which may be included within the limits of the 
Lahore Municipality after thedate of the above notifi- 
cation, 
S.O. A.from adecree of the Additional 
District Judge, Lahore, dated February 
2, 1935. 
Mr. Jai Gopal Sethi, for the Appellant. 
Mr. Achhru Ram, for the Respondents. 
Judgment.—The plaintiff appeals against 
the decree of the Additional District Judge 
of Lahore dismissing his suit for pre-emp- 
tion. The land in dispute is admittedly 
situated within the municipal limits of 
Lahore. Section 8, Punjab Pre-emption Act, 
authorizes the Local Government to declare 
by notification that in any local area or 
with respect to any land or property or class 
of land or property or with respect to any 
sale or class of sales, no right of pre-emption 
or only such limited right as the Local 
Government may specify shall exist. By 
notification No. 15926 of May 11, 1920, the 
Local Government directed that no right of 
pre-emption shall exist within the bounda- 
ries of the Municipality of Lanore except in 
respect of the areas therein defined. 
lt is admitted that the land in suit is not 
situated within the limits of the areas ex- 
cluded from the operation of the notification. 
But the plaintiff's claim now on appeal is 
thai this area was brought within the limits 
of the Municipility of Lahore after 1920, 2. e. 
after the date of the notification referred to 
above, and therefore is not exempt from the 
right of pre-emption. In the tirst instance 
it is a question whether it is open to the 
appellant to contest that the land in dispute 
was brought within the limits of the Lahore 
Municipality after the date of the notifica- 
tion. The learned Counsel for the appellant 
admits that there are cnly two notifications 
defining the limits of the Lahore Municipal- 
ity; one was issued in 1918 and the other 
in 1923. The plaintiff, examined as a wit- 
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ness, stated that in 1920 the land in dispute 
had been included within the limits of the 
Lahore Municipality. The only interpreta- 
tion of that statement can be that it was 
brought within the Municipal limits by the 
notification of 1918 because according to 
his own Counsel there was no notification 
between 1920 and 1923 extending the limits 
of the Lahore Municipality. It may, how- 
ever be thatthe plaintiff was not certain of 
his ground when he mace the statement re- 
ferred to. above, though J am not prepared 
to believe that he did not understand what 
he was saying. But the notification exempt- 
ing the limits of the Lahore Municipality 
from the operation of the Pre-emption Act is, 
in my opinion, wide enough to cover the 
areas which may be included within the 
limits of the Lahore Municipality after the 
date of the notification of 1920. 

The learned Counsel for the appellant 
concedes that if the notification had been 
merely that no right of pre-emption shall 
exist within the boundaries of the Muni- 
cipality of Lahore, the area now in dispute 
would have been governed by the notifica- 
tion even ifincluded in such Jimits after the 
notification. But his contention is that by 
Virtue of the exceptions mentioned in the 
notification, the area which may be included 
after the notification, cannot be held to be 
governed by it. I am unable to see the 
force of this argument. Certain portions 
were expressly excluded from the operation 
of the notification and admittedly the area 
now in suit is not so excepted. It is, there- 
fore, covered by the operative part of the 
notification which excepts the land situated 
within the limits of Lahore Municipatity 
from the operation of the right of pre-emp- 
tion. In order to escape the effect of the 
notification the learned Counsel must estab- 
lish that the area In suit was expressly ex- 
cepted by the Government. Admittedly 
thishas not been done. Consequently there 
is no force in this appeal and I dismiss it 
with costs. 

N. - Appeal dismissed. 
NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision Application No. 38-B of 1935 

December 5, 1935 
POLLOCK, A.J. O. 
LAXMI OIL MILLS Co.——DECKREE-HOLDER 
-—ÅPPLICANT 


Versus l 
SUKHDEO KAN HAIYALAL—Nox- 


APPLICANTS 
Provincial Insolvency Act (V of 1920), s. 52— 
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If applies only to movable property—Immov- 
able property attached by executing Court— 
Whether in custodia legis—Receiver in s. 52, tf 
includes interim Receiver—Right of interim Receiver 
to be placed in possession of property attached in 
execution. 

Under s. 52, Provincial Insolvency Act, it cannot 
be said that the Receiver is entitled to get posses- 
sion only of immovable property or that the execut- 
ing decree-holder should be entitled to a charge 
for his costs only if the property is movable, Im- 
movable property atteched by an executing Court is 
in custodia legis and must, therefore, be deemed 
to be in possession of the Court, Haran Chandra 
Chakravarty v, Joychand (2), Stwasami Odayar v. 
Subramania Aiyor (3) and Mahasukh v. Valibhat 
(4), relied on. Lyon Lord & Co. v. Firm of Virbhan- 
das Rattanchand (1), not followed. 

Section 52 cleerly contemplates the presentation 
of an application under that section before the ad- 
judication of insolvency, and, therefore, the word 
“Receiver” must in such a case include an interum 
Receiver, who would be the only Receiver in ex- 
istence before adjudication. He is, therefore, entitled 
to ask to be placed in possession of the property 
attached in execution of the decree-holder's decree 
and he is entitled to sell that property. Firm 
Madho Ram-Budh Singh v. Raj Kishen (5) and Firm 
Ghanshyam Das-Hanuman Prasad v. Jainarain 
Verman (6), followed, Lyon Lord & Co. v. Firm of 
Virbhandas Rattanchand (|), dissented from. 

C. R. Appl. of the order of the 
Third Additional District Judge, Akola, 
dated December 15, 1934, in Execution case 
pending for January 26, 1935, in C. S. No. 33 
1931, dated April 30, 1932. 

Messrs. A. V. Khare, and W. B. 
Pendharkar, for the Applicant. 

Messrs. R. G. Pande and V. K. Rajwade, 
for the Non-Applicants. 

Order.—On April 30, 1932, the Laxmi 
Oil Mills Company, Limited, hereinafter 
referred to as the decree-holder, obtained a 
decree against the firm of Sukhdeo 
Kanhaiyalal, of which the owner is Nathma] 
and in execution attached certain house 
property. On April 17,1932, Nathmal had 
executed a document purporting to give 
this house property to his wife, but her 
objection to the attachment under O. XXI 
r. 58, was dismissed. i 

Certain creditors of Nathmal applied to 
the Insolvency Court to have him adjudged 
insolvent, and one of the alleged acts of 
insolvency was the execution of the gift- 
deed dated April 17, 1932. That applica- 
tion has been hotly contested and is not yet 
decided. Mr. Gadgil, who was appointed 
interim Receiver of the debtor's property 
applied to the lower Court before whom the 
execution proceedings were pending to stay 
the sale of the above house property. nis 
application purported to be made under 
s. 52 of the Provincial Insolvency Act. The 
lower Court held that s.52 applied and 
stayed the sale. The decree-holder has now 
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come up in revision. 

Section 52 of the Provincial Insolvency Act 
runs as follows:— 

“Where execution of a decree has issued against 
eny property of a debtor which is saleable in 
execution and before the sale thereof, notice is 
given to the Court executing the decree that an 
insolvency petition by or against the debtor has 
been admitted, the Court shall, on application 
direct the property, if in the possession of the 
Court, to be delivered to the Receiver, but the 
costs of the suit in which the decree was made 
and of the execution shall be a first charge on 
the property so delivered, and the Receiver may 
sell the property or an adequate part thereof for 
the purpose of satisfying the charge ` 

Itis not open to the decree-holder to 
contend that the property against which he 
is proceeding is not the property of the 
judgment-debtor, and there are, therefore, 
two questions to be decided, first whether 
the property in dispute is in the posses- 
sion of the executing Court, and secondly, 
whether the word “Receiver” in the section 


includes an interim Receiver. 


It was heldin Lyon Lord & Co. v. Firm 
of Virbhandas Ratianchand (1) that s. 52 
applies only to movable property and that 
immovable property which is attached 
under O. XXI, r. 54 ofthe Civil Procedure 
Code, cannot be said to bein possession of 
the executing Court. The balance of 
authority however is the other way, and it 
appears to me unlikely that it was intended 
that the Receiver should be entitled to get 
possession only of immovable property 
or that executing decree-holder should be 
entitled to a charge for his costs only if the 
property is movable. It has been held in 
Haranchandra Chakravarti v. Jai Chand 
(2), Sivasami Odayar v. Subramania Aiyar 
(3) and Mahasukh Jhaverdas v. Valibhai 
Fatubhai (4) that immovable property 
attached by an executing Court is in 
custodia legis and must, therefore, be 
deemed to be in possession of the Court. 
I respectfully agree with that view and hold 
accordingly. 

Section 52 clearly contemplates the 
presentation of an application under that 
section before the adj. uication of insolvency, 
and, therefore, it appears clear that the 
word “Receiver” must in :.uch a case include 
an interim Receiver, who would be the only 
Receiver in existence before adjudication. 
Tam supported in this view by the decision in 

(1) Al k 1926 Sind 199; 76 Ind. Cas. 380. 

(2) 57 © 122; 123 Ind. Cas. 737; A I R 1929 Cal, 524; 
Ind. Rul. (1930) Oal. 369. . 

B 55 M 316; 136 Ind. Cas. 338; 34 L W 908; (1931, 
M W N 1251; A IR 1932 Mad. 95; 62 M LJ 68; Ind. 
Rul, (1932) Mad. 290. ° 

(4) A I R 1928 Bom. 177; 109 Ind. Cas. 153; 30 Bom. 
LR 455. 
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Sivasami Odayar v. Subramania Aiyar (3) 
Firm Madho Ram Budh Singh v. Raj Kishen 
(5) and Firm Ghanshyan Das Hanuman 
Prasad v. Jaina ain Verman (6);Lrespectful- 
ly dissent from the opposite view expressed 
in Lyon Lord &Co. v. Firm of Virbhandas 
Rattanchand (1). 

The Receiver was, therefore, entitled to 
ask to be placed in possession of the 
property attached in execution of the decree- 
holders’ decree and he is entitled to sell that 
property. Itis obviously in the interests of 
the decree-holder and all creditors of the 
debtor that the property should be sold at 
an early date and the proceeds placed out 
at interest so as to be available for the 
persons who are eventually found to be 
entitled to them. 

That application for revision is dismissed. 
I direct that the applicant decree-holder pay 
his own costs and the costs of the Receiver, 
and that the non-applicant judgment-debtor 
pay his own costs. Counsel's fee in this Court 
Rs. 15. | 

N. Application dismissed. 


(5) A I R1932 Lah. 471; 139 Ind. Cas. 821; Ind. 
Rul. (1932) Lah. 539; 33 P L R 790. 

(6) AIR 1934 All. 444; 148 Ind. Cas. 417; 8R A 
695. 
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LAHORE HIGH COURT 
Civil Revision Petition No. 29 of 1935 

October 9, 1935 

Jat Lat, J. 
LYALLPUR BANK, LrTp.—DECREE-AOLDER 
-—-PETITIONER 
VETSUS 
MANOHAR LAL—J  UpGMENT-DEBTOR 


AND ANOTHRE—DECREB-HOLDER—-RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 16- Decree obtained by Bank transferred to an- 
other Court for execution—Bank going into y liquida- 
tion—Official Liquidator opplying for execution to 
transferee Court— Decree, if can be executed at his 
instance on behalf of Bank—Companies Act (VII 
of 1913), s. 179. 

A Bank obtained a money decree against the 
respondent and had tne same transferred to another 
Court for execution. After tne transfer, tne Bank 
went into liquidation and the Official Liquidator 
applied to the transferee OQourt for execution. | This 
being rejected, the Official Liquidator appeared in the 
name of the Bank and it was contended that O. XXI, 
r. 16, Civil Procedure Code, does not apply to the. 
facts of the case as the Official Liquidator does not 
come within the ambit of the expression ‘trans- 
feree of the decree.” i 

Held, that the Official Liquidator was merely the 
agent of the Court for the purposes of liquidation 
of the Bank. The decree did not vest in him. He 
could not take any proceedings in execution in his 
own name. On the other hand s,`179, Companies 
Act, makes it quite clear that the Offcial Liqui- 
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dator shall have power with the sanction. of the 
Court inter alia to institute or defend any suit or 
prosecution or other legal proceedings, civil or 
criminal, in the name or on behalf of the Company. 
The Official Liquidator was not tne transferee of the 
decree and therefore the decree could be executed 
by the transferee Court on his application made on 
behalf of the Bank in liquidation and in its name. 


C. R. P. from an order of the Sub-Judge’ 
First Class, Gujrat, dated October 8, 1934: 

Mr. Achhru Ram, for the Petitioner. 

Order.—The Lyallpur Bank Limited, ob- 
tained a money decree against the respond- 
ent and had the same transferred for ex- 
ecution to Gujrat. The decree was passed 
by the Senior Subordinate Judge of Lyall- 
pur. After the decree had been transferred 
to Gujrat, the Bank went into liquidation 
and an Official Liquidator was appointed. 
The Official Liquidator applied to the Court 
at Gujrat to execute the decree, but this 
application has been rejected on the ground 
that under O. XXI, r. 16, an application by 
the transferee can be made for execution 
of the decree to the Court which passed it 
and therefore direct application to the trans- 
feree Court was incompetent. The Official 
Liquidator has appealed to this Court in 
the name of the Bank and it is contended 
that O. XXI, r. 16, does not apply to the 
facts of this case as the Official Liquidator 
does not come within the ambit of the ex- 
pression transferee of the decree. 
Order XXI, r, 16, provides that where a 
decree is transferred by assignment in 
writing or by operation of law, the trans- 
feree may apply for execution of the decree 
io the Court which passed it. Now it is 
clear that the decree has not been transfer- 
red by assignment in writing. I am also 
clear that if has not been transferred by 
operation of law. The Official Liquidator 
is merely the agent of the Court for the 
purposes of liquidation of the Bank. The 
decree does not vest in him. He cannot 
take any proceedings in execution in his 
own name. On the other hand s. 179, Com- 
panies Act, makes it quite clear that the 
Official Liquidator shall have power with 
the sanction of the Court inter alia to insti- 
tute or defend any suit or prosecution 
or other legal proceedings, civil or 
criminal, in the name or on behalf of the 
Company. This leaves no doubt that the 
Official Liquidator is not the transferee of 
the decree and therefore the decree could 
be executed by the Gujrat Court on his 


application made on behalf of the Bank in: 


liquidation ‘and in iis name. 
I accept the petition set aside the order 


of the Subordinate Judge of Gujrat and ` 
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send the proceedings back to him with 
directions to proceed with the execution of 
the decree in accordance with law. The 
respondents shall pay the costs of the peli- 
tioner in this Court. 

D. Order accordingly. 





MADRAS HIGH COURT 
Referred Trial No. 134 of 1935 


and 
Criminal Appeals Nos. 625 and 626 
of 1935 
December 3, 1935 
Cornisu AND K. S. MENON, JJ. 
In re RANGAPPA GOUNDAN AND 
ANOTHER---ACOUSED—-PRISONERS 

Criminal Procedure Code (Act V of 1898), s.509— 
Criminal trial—Evidence—Medical evidence—Consent 
by accused's Advocate to dispense with medical wit- 
ness present in Court — Duty of prosecution—Post 
mortem report—Admissibility. 

No consent or admission by the prisoners’ Advocate 
to dispense with the medical witness could relieve 
the prosecution of their duty of proving by evidence 
the nature ofthe injuries rec:ivel by the deceased 
and that the injuries were the cause of death. 

A post mortem report is not evidence and can only 
be used by the witness who conducted the post 
mortem inquiry as an aid to memory. Queen-Empress 
y. Jadub Das (1), referred to. 

Section 509, Criminal Procedure Code, is not in- 
tended to be applied when the medical witness is 
present in Court, 

Trial referred by the Court Session of 
the Coimbatore Division for confirmation of 
the sentence of death passed upon the said 
Prisoner in Case No. 93 of the Calendar for 
1935. 

Messrs. V. L. Hthiraj, R. Sadasivan and 
N. Somasundaram, for the Accused. - 

The Public Prosecutor, for the Crown. 

Cornish, J—The two appellants have 
been convicted of the murder of one Sinne 
Goundan on March 4 last, and have been 
sentenced to death. 

The case for the Crown is that the man 
was murdered by the appellants near a hat 
in some cotton fields where the three had 
gone that nigat to watch their crops. All 
three men were cultivators. 

It is common ground that the two appel- 
lants called for the deceased at his house 
that evening, about 9 o'clock, to accompany 
them to the tields, and that he went away 
with them. 

In consequence of information given to 
the Police by the two appellants at 5 o'clock 
next morning, a constable arrived upon the 


‘scene and found the dead body of Sinne 


Goundan lying in the cotton field, about 50 
or 60 feet away from the hut. It was also 
seen there by the village Munsif, P. W. No.9 
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who arrived later. 


But an extraordinary thing happened at 
the trial. We are told that the medical 
witness, who had made a deposition before 
the Committing Magistrate, was present in 
Court. But the Public Prosecutor asking 
the defence Advocate if he wished to 
examine this witness, and the defence 
Advocate answering in the negative, the 
witness was not called. The result was that 
no evidence was given at the trial with 
regard to the injuries received by Sinne 
Goundan, or to the cause of death, or 
whether the injuries received by him were 
responsible for death. Section 509, Criminal 
Procedure Code, is not intended to be 
applied where the medical witness is 
present in Court; and it does not even 
appear that his deposition in the Magis- 
trate’s Court was given in evidence. It is 
an elementary rule, that except by a plea 
of guilty admissions dispensing with proof, 
as distinguished from admissions which are 
evidential, are not permitted in a criminal 
trial. (See Phipson on Evidence, page 19). 
Therefore, no consent or admission by the 
prisoner's Advocate to dispense with the 
medical witness could relieve the prosecu- 
tion of proving by evidence the nature of 
the injuries received by the deceased and 
that the injuries were the cause of death. 
The consequence was that an essential 
element of proof cf the crime alleged 
against the two accused was wanting, and 
the conviction which has taken place in the 
absence of this evidence cannot stand. 

The learned Sessions Judge referred to 
the autopsy made upon the body as 
establishing beyond doubt that the man 
was murdered. But a post mortem report 
proves nothing. It is not even evidence, 
‘and can only be used by the witness who 
conducted the post mortem inquiry as an aid 
to memory. These propositions have 
already been stated in Queen-Empress v. 
Jadub Das (1). The question is whether a 
re-trial should be ordered or whether, acting 
under s. 428, Criminal Procedure Code, we 
should direct the medical witness’ evidence 
to be taken. The second course would 
obviously be the preferable one. But as 
we have come to the conclusion that the 
other evidence in the case isso unsatis- 
factory that it leaves considerable doubt of 
the guilt of the two accused, there is no 
necessity to call for the medical evidence to 
be taken. (Their Lordships referred 
to the evidence and continued):—Now 
undoubtedly there is a strong case 

(1) 27 O 303, 


In re RANGAPPA GOUNDAN (MADR) 


16110 


of suspicion against the accused. They 
were the persons in whose company the 
deceased was last seen alive, and he met 
nis death that night near the shed which 
the accused and the deceased admittedly 
occupied that night. The suggestion 18 
that the First Information Report (Ex. E) 
which they made early next morning to the 
Police for the purpose of screening them- 
selves at the expense of others. In this 
statement they say that while they were 
sleeping in the hut they were aroused 
by the deceased’s cries, and saw the 
deceased on the thrashing floor outside 
the shed being beaten by P. Ws. 
Nos. 5, 6, 7 and another nimed_ person. 
The report further says that when they 
raised an alarm they were threatened 
by the assailants, so they waited until the 
assailants made off and then went to the 
injured man and gave him a drink of 
water. 

The learned Sessions Judge regarded 
this statement as ‘obviously false’ which 
means, we suppose, that it is demonstrably 
untrue. Ithas been argued that owing to 
the darkness of the night the accused 
should not have been seen who were the 
assailants on the thrashing floor outside. 
But the hut, according to P. W. No. 9, has 
no door, and the accused says that they 
were threatened, which at least gave them 
the opportunity of indentifying the as- 
sailants by voice. The learned Sessions 
Judge thought that the absence of any 
signs of a struggle within the hut believ- 
ed the accused’s statement; but Ex. E does 
not state that the struggle was inside the 
hut. Again, the learned Sessions Judge 
was of opinion that the accused's explana- 
tion of the blood-stains on their cloths was 
incredible; but we think it is not beyond 
the bounds of possibility that if they, as 
they said, attended to the injured man after 
the assault that they should have got 
blood on their clothes. Then the Sessions 
Judge thinks that the failure of the accused 
to go to the village and give the alarm was 
not normal conduct. It is difficult to 
prescribe the normal conduct on such an 
occasion; but the accused account for their 
inactivity by their apprehension that the 
assailants would carry their threats ito 
action, which is at least a plausible reason 
for the accused keeping quiet. We donot 
for one moment accept the contents of 
Fx. E as true. But we think that they have 
not been shown to be so obviously untrue 
as to raise the presumption that the accused 
had sought to foist their guilt on to others 
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by means of a false charge. 

There remains the evidence of the dis- 
closure of the blood-stained articles—the 
splinter from the hut by. accused No. l 
“and the carpet, sheet, stick and spear 
(M. O. 1 to IV) by the two accused 
from the garden of P. W. No. £s father-in- 
law at Karunaipalliem. The accused 
deny that they disclosed these things. But 
we see no reason to disbelieve the evidence 
of the Police Inspector and P. W. No. 14 on 
this matter. The stick and the spear, which 
was the deceased man’s weapon, had been 
concealed in manure heaps. This is the 
strongest piece of evidence in the case 
against the accused. Unfortunately, there 
is no evidence of the statement made by the 
accused which led to the discovery of these 
things. All that the Inspector saysis: “At 
7 p.M. after both accused had made a slate- 
ment to me, they took me to Karunai- 
palliem”. Anything said by the accused to 
the Police Officer which led to the discovery 
of these things would have been admissible 
and might have been of the greatest 
importance. But we have not got it. We 
think that the discovery of these articles of 
the accused raises a grave suspicion against 
the accused. But suspicion willnot justify 
a conviction, and, as we have already 
indicated, the other evidence in the case is 
not, in our judgment, sufficient to support 
the conviction. 

We accordingly allow the appeals, set 
aside the conviction and direct that the 
appellants be set at liberty. 


A. Appeal allowed. 


RANGOON HIGH COURT 
Second Civil Appeal No. 71 of 1935 
May 31, 1935. 
Mya Bu, J. 
MAUNG KYA YAN AND ANOTHER— 
APPELLANTS 
versus. 
MAUNG THA E—RESPONDENT 

Civil Procedure Code (Act V of 1908), 0. XXXII, 
r. 16—Lunatic—Suit by person alleging himself to 
be next. friend of lunatic—Alleged lunatic neither 
adjudged to be of unsound mind nor found to be 
so on enquiry by Court—Suit, if maintainable— 
Advancement—Presumption of, f arises when 
Chinese Buddhist purchases property in favour of 
children—Chinese Buddhist Law—Benami. 

In order that a suit by a lunatic can be in- 
stituted in his name by his next friend, the luna- 
tic must be a person who has been adjudged to 
be of unsound mind, or a person who, though not 
so adjudged, is found by the Court on enquiry 
by reason of unsoundness of mind or mental in- 
firmity to be incapable of protecting his interests 
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when suing. When there has been no adjudication 
that a person is of unsound mind, nor has 
there been any enquiry resulting in the finding of 
the Courts that he was by reason of unsoundness 
of mind or mental infirmity incapable of protect- 
ing his interest in the suit a suit, by a person as 
next friend of the lunatic and on his behalf is 
not maintainable. 

The presumption of advancement for the benefit 
of the children arising in the case of a purchase 
by a Burman Buddhist of property in the name of 
his children epplies to the case of Chinese Bud- 
dhists. Gopeekrist Gosain v. Gungopersaud Gosain 
(2), Sayyud Uzhur Ali v. Ultaf Fatima (3) and 

erwick v. Kerwick (4), referred to. 

S. ©. A. against the decree of the Dis- 
trict Court, Tavoy, dated November 21, 1934. 

Mr. Maung Kyaw (1), for the Appellants. 

Mr. Htin Aung, for the Respondent. 

Judgment.—This isan appeal under 
s. 100, Civil Procedure Code arising out 
of a suit instituted by the appellant No. 1 
both for himself and as the next friend 
of his elder brother, Ah Swan, described 
a3 a lunatic in the title tothe plaint. In 
the course of the proceeding it transpired 
that Ah Swan became a lunatic about five 
years before the suit that about two years 
before the suit Ma Shwe Myi, the mother, 
took him from Thayetchaung to Rangoon, 
and that atthe time of the suit and there- 
after, plaintiff No. 1 was unable to dis- 
cover the whereabouts either of the mother 
or of Ab Swan. Tt follows, therefore, that 
at the time he filed the suit, appellant No. 
1 was notin a position to know whether 
Ah Swan had recovered from his unsound- 
ness of mind ornot nor was he aware 
whether he was still alive or dead. In these 
circumstances the plaintin the suit was 
not duly lodged by appellant No. 1 on 
behalf of Ah Swan. In order that a suit 
by a lunatic can be instituted in his name 
by his next friend, the lunatic must be a 
person who has been adjudged to be of 
unsound mind ora person who, though not 
so adjudged is found by the Court on 
enquiry by reason of unsoundness of 
mind or mental infirmity to be incapable 
of protecting his interests when suing. 
There was no adjudication that Ah Swan 
was of unsound mind nor was there any 
enquiry resulting in the finding of the 
Courts that he was by reason of unsound- 
ness of mind or mental infirmity incap- 
able of protecting his interest in the suit: 
For these reasons the sult must be re- 
garded as the suit of appellant No. 1 alone 
and nota suit by Ah Swan, the lunatic, 
who has been cited in the memorandum 
of appeal in this Court as appellant No. 2, 

The suit is for a declaration that the 
two appellants jointly had a share in a 
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piece of land and a house thereon at Tha- 
yetchaung in Tavoy District. The land 
originally belonged to U Shwe Kaing: wha 
sold the same for Rs. 1,000, by a register- 
ed deed of sale dated May 21, 1922, in 
which Ma Shwe Myi, the appellant's mother 
and the two appellants were named as the 
purchases. The case of the appellants 
is that thev were the children of Sit 
Kaung, a Chinese Buddhist, by his wife, 
Ma Shwe Myi,a Burmese Buddhist that 
Sit Kaung died in Rangoon about 14 
or 15 years ag, leaving some pieces of 
land in Rangoon which subsequently were 
made over by Ma Shwe Myi to an aunt 
of the appellants in satisfaction of some 
debt incurred by Ma Shwe Myi after the 
death of Sit Kaung; that thereafter Ma 
Shwe Myi withdrew the sum of Rs. 4,000, 
which Sit Kaung had deposited with the 
Chinese temple in Rangoon and taking 
this amount and her children, at that time 
three innumber, namely the two appellants 
anda younger son went to Thayetchaung 
and that thereafter the land in suit was 
purchased out of the sum of Rs. 4,000, and 
later on the house now standing on the 
land was built also out of Rs. 4,000. On 
March 5, 1929, Ma Shwe Myi executed a 
registered deed of simple mortgage in 
favour of the respondent Maung Tha E, 
mortgaging the property in suit for a 
sum of Rs. 300 with interest at Rs. 2 
per cent per mensem. 
In asuit against Ma Shwe Myi (Civil 
Regular No. 1 of 1934), in the Township 
Court of Thayetchaung in 1934 one U 
Shwe Htu obtained a simple money de- 
cree against Ma Shwe Myi for Rs. 800 in 
all, andin execution of the decree the 
property in suit was proclaimed for sale, 
when the respondent applied to the Court 
to sell the property subject to his mortgage, 
and at the auction sale the respondent be- 
came the purchaser. By virtue of this 
purchase the respondent sought to obtain 
possession of the property in suit which 
was then in the possession of appellant 
No. 1, who consequently brought the suit 
from wtich this appeal has arisen. The 
defence was that in spite of the mention 
of the names of the two appellants in the 
gale deed of May 21, 1922, Ma Shwe Myi 
was the sole owner of the property in suit 
and that, in any event as the mortgage in 
his favour wasforan amount which Ma 
Shwe Myi spent inthe maintenance of 
the appellants and the medical expense in- 
curred on account of Swan, the mort- 
gage was binding on the appellants al- 
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though they did not execute the mortgage 
deed. It may here be mentioned that 
before marrying Sit Kaung Ma Shwe Myi 
had contracted a previous marriage of 
which there was an issue and that besides 
the two appellants Ma Shwe Myi had by Sit 
Kaung two younger children, the youngest 
of whom died shortly after the death of 
Sit Kaung. The Courts below have held 
that the allegation that Ma Shwe Myi re- 
ceived Rs. 4,000, from the Chinese temple 
in Rangoon which had been deposited by 
Sit Keung was notestablished. Upon this 
concurrent finding offact I have no suffi- 
cient reason to disagree with the learned 
trial Judge andthe learned Judge of the 
lower Appellate Court. 

The sole question for determination in 
this appeal is whether granting that the 
money with which the land was purchased 
from U Shwe Kaing was that of Ma Shwe 
Myi as distinct from money forming part 
of the estate of Sit Kaung the appellants 
acquired any beneficial interest in the 
property in suit under the conveyance 
effected by the deed of May 21, 1922. ‘Lhe 
trial Court disposed of the appellant's 
claim adversely to them simply and solely 
upon the footing thatthe money with 
which the land was purchased was not part 
of the estate of Sit Kaung and did not 
go into the question as tothe effect of the 
registered deed of conveyance in favour 
not only of MaShwe Myi but also of the 
appellants. The lower Appellate | Court, 
however, considered this question and 
referred to the case of Maung Kyaw Po 
v. Maung Kyi (1), which is to the effect 
that if 9 Burman bought property in the 


name of his children the | presmuption 
for their advancement would arise. The 
learned District Judge, however, came 


tothe conclusion that the circumstances of 
the present case militated against this 
presumption because it seemed to him 
possible that Ma Shwe Myi had some 
kind of a notice that ifshe put the pro- 
perty in the three sons’ name as well as 
her own, it would prevent the property 
being taken in execution by the aunt. This 
is an assumption whichis not warranted 
either by the evidence or the probabilities of 
the case. There is nothing whatever on the 
record to show that Ma Shwe Myi had 
debts to discharge at the time of purchase 
of the land. There is no dispute whatever 
of the fact that Sit Kaung left some land- 
ed property in Rangoon and that the loans 
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taken by Ma Shwe Myi from the appellants’ 
aunt had been repaid by making over the 
landed property in Rangoon before Ma 
Shwe Myi and her children went to Tha- 
yetchandg. Inthe absence of any evidence 
whatever toshow that Ma Shwe Myi had 
thenames of the appellants entered in the 
deed of conveyance owing to some risk of 
attachment and sale of the property at the 
instance ofa creditoror creditors of hers, 
there appears to me to be nothing whatever 
to militate against the presumption of ad- 
vancement in favour of the children named 
in the deed. The learned District Judge 
observed that it was not clear that the 
addition ofthe two sons’ names would be 
a better manoeuvre than to buy in the 
names of the three sons and leave her 
own name out of it altogether on the other 
hand if the object was the advancement 
of her children ib was not clear why she 
left out the third son. 
- How these considerations operate against 
the presumption of advancement it is 
difficult to see. But when it has to be 
conceded thatthe purchase money was 
not part of the estate of Sit Kaung, the 
question why the third sons’ name was 
not entered in the deed becomes unimpor- 
tant andthe fact that the third son’s 
name did not appear in the deed though it 
may show that it was not intended to 
| create any beneficial interest in him, does 
not show that it was not intended to creat 
any beneficial interesi in the two sons 
named inthe deed. It is true that the 
appellants and Ma Shwe Myi must now be 
regarded as members ofa Chinese Bad- 
dhist family and cannot be regarded as 
Burmese Buddhists. But I have no reason 
to doubt that the presumption of advan- 
cement for the benefit of the children 
arising inthe caseof a purchase by a 
Burman Buddhist of property in the name 
of his children equally applied to the 


present case. The presumption of such. 


purchase being benamt has been recog- 
nised by the Privy Council in the case of 
Hindus in Gopeekrist Gosain v. Gunga- 
persaud Gosain (2), and Sayyud Uzhur 
Alt v. Ultaf Fatima (3). These two cases 
were explained by Lord Atkinson in 
Kerwick v. Kerwick (4), as follows : 

“Tt hes been established by the decisions in 


(2) 6MIA 53; 4 W R 76; 1 Sar 493 (P. 0). 
(3) 13 M I A 232; 4B L R P O 1; 2 Suther 279; 13 W 
R PC1;2 Ser 522 (P.O. 

(4) 47 I A 275; 57 Ind. Cas. 834; A I R1921 P O 


56; 48 © 260: (1920) M W N 738; 39M L J 296; 28 M L 
T 194; 32C L J490;2 UPL R (P. C) 153; 13 L W 
455; 23 Bom. L R 730; 10 L BR 335 (P. C). 
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Gopeekrist Gosain v, Gungapersaud Gasain (2) 
and Sayyud Uzhur Aliv. Ultaf Fatima (3), that 
owing to the wide-spread and persistent practice 
which prevails amongst the natives of India whether 
Muhammaden or Hindu for owners of property to 
make grants and tranfersof it  benami for no 
obvious reasonor apparent purpose without the 
slightest intention of vesting. in the donee any 
beneficial interest inthe property gianted or 
transferred, as well as the usages which these 
natives have adopted and which have been protected 
by statute no exception has ever been engrafted 
on the general law of India negativing the pre- 
sumption ofthe resulting trust in favour of the 
person providing the purchase money, such as has 
by the Courts of Chancery, in the exercise of 
their equitable jurisdiction been engrafted on 
the corresponding law in England in 
the cases where a husbend or father pays the 
money and the purchase is taken in the name of 
a wife or child. In such a casethere is under 
the general law in India, no presumption of an 
intended advancement as there is in England.” 


Considering that the basis of the cases 
of Gopee krist Gosain v. Gungapersaud Gosain 
(2) and Sagyed Uzhur Ali v. Uliaf Fatima 
(3), lay upon the habits and customs of 
the Hindus and Muhammadans in India, 
the presumption recognised in those cases 
will not apply to the case of members of 
other communities in Burma among whom 
similar habits and customs have not been 
shown to exist. In this case although the 
appellants’ mother became a member of 
the Chinese Buddhist community in con- 
sequence ofher marriage with a Uhinese 
Buddhist she was a Burmese Buddhist by 
birth. It iscommon knowledge that the 
children of such a union grow up under 
habits and customs similar to those of the 
Burmese Buddhists. Therefore in the 
absence of any reason for holding that 
the presumption applicable to Hindus and 
Muhammadans equally applies to the mem- 
bers of such a Chinese Buddhist family 
asthat constituted by the appellants and 
their mother, Iam of opinion that the 
presumption of advancement for the be- 
nefit of the children arising inthe case 
of a purchase by a Burmese Buddhist of 
property in thename of his children is 
applicable to the present case. „For the 
above reasons, I hold that appellant No. 1 
has a beneficial interest in the property 
in suit, which prima facie is one-third ; 
and that neitherthe suit nor any of the 
subsequent proceedings on behalf of ap- 
pellant No. 2 are competent. Accordingly 
I set aside the judgments and decrees of 
the Courts below and direct that the suit 
of appellant No.1 be decreed his title 
one-third share in the property in suit, 
and appellant No. 2's suit is dismissed. 
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Parties to bear their own costs through: 
out. 
N. Appeal partly allowed. 





NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision Application No. 38 of 1935 
October 17, 1935 
NIYOGI, A. J. O. 
IBRAHIM SHERIFF YAZDANI— 
PLAINTI FF—APPLICANT 
VETSUS 
Tas SECRETARY or STATE ror 
INDIA tn COUNCIL AND OTARRS 
—DEFENDANTS—NoN-APPLICANTS 

Evidence Act (I of 1872), ss. 123, -124 — Privilege — 
Departmental papers, if unpublished documents 
relating to affairs of State—Court should) decide 
ij documents relate to affairs of State—Public Oficer 
refusing to produce documents claiming privilege — 
Duty of Court— Procedure. 

Departmental enquiry papers are not unpublished 
documents relating to affairs of state. It is for the 
Court, in the first instance to satisfy itself, that the 
documents relate to any affair of State or that their 
production will be detrimental to public interests, 
Collector of Jaunpore v Jamna  Prasad(1) and 
Harbans Sahai v. Emperor (2), followed. Weston v. 
Peary Mohan Das (3) and Robinson v. State of South 
Australia (4), referred to. 

Where in a suit filed by the applicant against the 
Secretary of State and two Police Officers to recover 
damages for illegal seizure and retention of his 
gun, he applied for the production of the record of 
papers relating to the Departmental enquiry, and the 
Inspector-General of Police declined to produce them 
claiming privilege under ss. 193 and 124, Evidence 


ct: 

Held, that the trial Courts order rejecting the 
applicant's application made for production of the 
documents, for the reason that it could not go behind 
the certificate, should be set aside and that the Gourt 
should call on the Inspector-General or any other 
Public Officer concerned to produce the documents in 
tne Court (s. 162, Evidence Act) and give reasons for 
their non-production and then decide whether they 
relate to affairs of State or would prejudice public 
interests, 

C. R. App. of the order of the Second 
Sub-Judge, Second Class, Gondia, dated 
December 12, 1934, in Civil Suit No. 20-B 
1934, pending for January 30, 1935. 

Mr. Hidayat-ullah, for the Applicant. 

Order.——-In a suit filed by the applicant 
against the Secretary ot State and two 
Police Officers to recover damages for 
illegal seizure and retention of his gun, he 
applied for the production of the record of 
papers relating to the Departmental 
enquiry. The notice to produce those docu- 
ments was sent to the Inspector-General of 
rolice who declined to produce them 
claiming privilege under ss. 123 “and 124, 
indian Evidence Act. The trial Court 
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rejected the applicant’s application made 
for production of the documents, for the 
reason that it could not go behind the 
certificate. That order is sought to be 
revised on the ground that the Court failed 
to exercise jurisdiction vested in it by law. 

The lower Courts order seem to have 
been based on the assumption that it is for 
the Public Officer and not forthe Court to 
decide whether the documents are 
privileged. There can be no room for 
doubt that it is for the Court, in the first 
instance to satisfy itself, that the documents 
relate toany affair of State or that their 
production will be detrimental to public 
interests: see Collector of Jaunpur v. 
Jamna Prasad (1). In Harbans Sahai v. 
Emperor (2) it was held that Departmental 
enquiry papers are not unpublished docu- 
ments relating to affairs of State. I 
respectfully agree with the view. In Weston 
v. Peary Mohan Das (3) the statements 
made by witnesses in the course of Depart- 
mental enquiry were produced in the case. 
It has been pointed out by their Lordships 
of the Privy Council in Robinson v. State of 
South Australia (4) that the privilege 
regarding production of documents is a 
narrow one and that their production is 
likely to prejudice the Crown's case is no 
reason for their non-production. 

The lower Courts order rejecting the 
application for production of the documents 
is set aside. The lower Court will call on 
the Inspector-General or any other Public 
officer concerned to produce the documents 
in the Court (s.162, Indian Evidence Act, 
and give reasons for their non-production. 
The Court will then decide whether they 
relate to affairs of State (s.123 of the Evi-. 
dence Act) or would prejudice public 
interests s. 124, Evidence Act). 


N. Order accordingly. 

(1) 44 I A 360 at p 365; 66 Ind. Cas. 171; 29A LJ 
140; 4 U P L R (A) 50; AL R 1922 All. 37. 

@) 16 C W N 481; 15 Ind. Gas. 77; 13 Or. L J 


445. 
09 400 898 at p 918; 23 Ind. Cas. 25; 18 O W N 


J. 

(4) A I R1931 P O 254; 135 Ind. Oas. 625; 34 LW 
575; 35 C W N 1121; Ind. Rul. (1932) P.O 17; 6L M L 
J 943 (P ©). 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1059 of 1934 
October 29, 1935 
JAI DAL, Je 
DOGAR SINGH—PLNINTIFPF 
— APPELLANT 

VETSUS 
Musammat PARBATI AND ofsERs— 
DEFENDANTS— RESPONDENTS. 

Partnership—Suit for accounts of dissolved parèt- 
nership by partner in possession of partnership 
books——Maintatnability of—Partnership Act (IX 
of 1932), s. 9. , 

It is the right of each partner to claim an 
account of a dissolved partnership and the mere 
fact that the account-books are in possession of 
the plaintif does not necessarily enable him to 
find out what the amount due to him would be 
because, before this is done, various matters have 
to be decided in the presence of the parties, as 
for instance, the valuation of the assets including 
the debts due to the firm is one of the most im- 
portant matters which has to be decided and the 
plaintiff alone is not competent to do so; in the 
alternative the assets must be realised before the 
accounts can be settled. The plaintiff in such a 
case cannot be expected either to place his own 
value on the assets of the firm including the debts 
due to the firm or to realize them before suing 
for accounts. Consequently a partner in possession 
of the partnership books can sue for accounts of 
the dissolved partnership. He need not sue for 
the specific amount alleged to be due to him, 


S.C. A. from the decree of the District 
Judge, Rawalpindi, dated, March 12, 1934. 

Messrs. J. R. Agnihotri and M. L. Puri, 
for the Appellant. 

Mr. Amar Nath Chona, for the Respon- 
dents. 

Judgment.—The appellant instituted a 
suit for accounts of a dissolved partner- 
ship andimpleaded the other partners and 
the legal representatives of the deceased 
partners as defendants. Some of the defend- 
ants denied that they were partners. 
Both the Courts below are agreed that the 
defendants were pariners inthe firm and 
are also agreed as to the share that each 
of them had. The trial Court decreed 
the suit butthe District Judge has, on ap- 
peal by one of the defendants or rather the 
legal representatives of one of partners, 
dismissed the suit on the ground that the 
aceount-books were in possession of the 
plaintif and he was therefore in a posi- 
tion to determine what amount was due to 
him from the defendants. The learned 
Judge is of opinion that the plaintiff should 
have sued for the specitic amount alleg- 
ed tobe due tohim and should not have 
sued for rendition of accounts. He has cited 
some casesin support of his view, but an 
examination of these cases shows that they 
related to disputes about accounts between 


DoGAR SINGH v. PARBATI (LAH) 


669 
principals and agents and plaintiffs’ suits 
for accounts were held not to be sustainable 
on the ground thatthe accounts-books in 
such cases were in possession of the res- 
pective plaintiffs who could ascertain from 
them what the amounts due to them 
were. 

No authority has been cited in support 
ofthe respondent's attempt to apply the 
same principle to suits between partners. 
The right of parmers inthis respect is de- 
fined ins. 257, Contract Act, correspond- 
ing to s. l, Partnership Act. It is the 
right of each partner to claim an account 
of a dissolved partnership and the mere 
fact that the account-books are in posses- 
sion of the plaintiff does not necessarily 
enable him to find out what the amount 


‘due tohim would be because, before this 


is done, various matters have tobe decid- 
ed in the presence of the parties, as for 
instance, the valuation of the assets in- 
cluding the debts dueto the firm is one 
of the most important matters which has 
to be decided and the plaintiff alone is 
not competent to doso; in the alternative 
the assets must be realised before the 
accounts can be settled. The plaintiff in 
in such a case cannot be expected either 
to place his own value on the assets 
of the firm including the debts due to the 
firm or to realize them before suing for 
accounts. | have indicated one practical 
difficulty in applying the same principle 
to suits for accounts between partners as 
is applied to suits between principal and 
agents. Itis not therefore merely a ques- 
tion of the legal right of each partner 
to claim an account of a dissolved part- 
nership in Court even if the books are 
in his possession but there are practical 
diwiculties in his way for himslef to deter- 
mine on a mere inspection of books the 
amount that would be due to him. 

In my opinion the view of the learned 
District Judge that « partner who is in 
pessession ot the parnership books is 
not competent to maintain a suit for the 
accounts of the dissoived partnership, is 
erroneous. Such aright vests in each 
partner and no autlonty has been cited 
to enable me to hold that it does not 
exist under the circumstances disclosed 
in this case. I seccept this appeal and 
set aside the decree ur the District Judge, 
and restore that ofthe trial Judge with 
costs throughout. 


N. œ Appeal allowed 
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MADRAS HIGH COURT 
Second Civil Appeals Nos. 65 and 66 
of 1931 
October 7, 1935 
PANDRANG Row, J. 
KUTTIKRISHNA MENON—Deranpant— 
APPELLANT 
VETSUS 

M. M. PURUSHOTHAMAN NAMBUDRI 

AND ANOTHER—-DEFENDANT AND PLAINTIFR— 

RESPONDENTS 

Madras Religious Endowments Act (I of 1925), 
s. 12—Act, whether ultra vires—Objections as to lega- 
lity of procedure adopted by legislature—Maintoin- 
abtlity--Validity of enactments - Melcharth without 
sanction of Board—Validity—Absence of Board, 
effect of. 

No objection to the procedure followed by the 
legislature or any part of it in the course of any 
legislation can be entertained by Oourts and even 
if well founded such objections do not render the 
subsequent legislation ultra vires. Medras Religious 
Eadowments Act of 1925 cannot, therefore, be held 
ultra vires merely because the bill was at one stage 
remitted by His Excellency the Governor notto the 
Oouncil which had passed the bill but to the next 
Council. 

The fact that at the time of a melcharth no 
Board or Committee had been actually constituted 
to whom application could be made by the trustees 
of a temple for the sanction of the melcharth 
under s. 72 of Madras Religious Endowments 
of 1925 cannot validate a melcharth grant- 
ed after said Act without the sanction of 
the Board or Committee. If there was no Board 
or Committee at the time, the trustees must wait till 
the Board or Committee was constituted, 

S. O. A. against the decrees of the Court 
of the Subordinate Judge of South Malabar 
at Ottapalam in A. 8. Nos. 69 and 70 of 
1928 (A. 5. Nos. 662 and 663 of 927 Dis- 
trict Court), respectively, preferred against 
the decrees of the Gourt of the District 
Munsif of Pattambi in O. ~. Nos.19 and 20 
of 1926, respectively. 

Mr. K. Kutiikrishna Menon, for the Appel- 
lant. 

Mr. D. H. Nambudiripad, for the Respon- 
dents. 

Judgment.—These are appeals by the 
lst defendant in two connected suits O. 8. 
Nos. 19 and 20 of 1926 on the file of the 
District Munsif's Court of Pattambi. The 
suits were by a melcharthdar for redemp- 
tion. The melcharths were granted by the 
lst plaintiff, whose name was subsequently 
struck off, to his Anandiravan the 2nd plaint- 
iff on March 1, 1925. The trial Court passed 
conditional decrees in both ithe suits, the 
condition being that the decrees for redemp- 
tion passed should stand only if a 
certain order of the Board of Commissioners 
for Hindu Religious Endowments, Madras, 
dated April 21, 1926, was set aside by the 
District Court. There was no doubt an 
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application to set aside the order, namely 
O. P. No. 55 of 1927 on the file of the District 
Court of South Malabar, but that application 
was not prosecuted and was thereupon dis- 
missed with the result that these second 
appeals have to be opposed only on the 
strength of the lower Appellate Court's 
decrees wnich are free from the condition 
imposed by the trial Court. The condition 
was imposed by the trial Court because in 
its opinion the melcharths offended against 
the provisions of s. 72 of Madras Act I of 
1925 which was in force at the time the 
melcharths were granted since the sanction 


of the Board or the Committee was not 


obtained for them. The lower Appellate 
Court did away with the condition because 
it was of opinion that Madras Act I of 
1925, was itself ultra vires of the Madras 
Legislature, and that even otherwise the 
provisions of s, 72 did not apply to the 
present case because at the time the plaint 
melcharths were granted, there was no 
Board of Commissioners or Committee func- 
tioning to whom application could be made - 
for sanction. i 

In Second Appeal the correctness oi these 
findings of the lower Appellate Court as 
well as of its findings in respect of the 
alleged necessity for the grant of the 
melcharths and the necessity for impleading 
the trustee of the temple to whom the pro- 
perties belong has been attacked. As 
regards the latter two points, they may be 


dealt with briefly. The finding of. the 
lower Appellate Court to the effect 
that there was necessity for the mel- 


charths cannot in my opinion be ques- 
tioned in Second Appeal, as the question is 
one of fact and I see no reason to suppose 
that the learned Subordinate Judge mis- 
applied the law in coming to his finding on 
this point. 

As regards the non-joinder of the trustee 
who was originally joined as the Ist plaint- 
iff, though his name was subsequently struck 
off at the instance of the 2nd plaintiff 
melcharthdar, I am of opinion that the 
objection on the ground of non-joinder is 
trivial end cf no substance. I am not 
satisfied that he was a necessary party to 
the present suits, and it does not appear; 
moreover, that the app lant has suffered 
any prejudice whatev:. by the trustee not 
continuing to be sho vi on the record as the 
Ist plaintiff. 

The other objectic1s raised in the second 
appeals are of co.tiderably greater import- 
ance. They are (1) Whether Madras Act I 
of 1925 is ultra vires of the Madras Legis- 


1936 
‘lature and (2) whether the suit meleharths 
"are invalid by reason or the provisions of 
s. 72 of that Act. As regards the first point 
the lower Appellate Court relied mainly on 
the argument contained in a certain article 
published in the M. L. J. 46 M. L. p. 53. 
In substance the argument is ihat the 
Act itself is ultra vires because the bill was 
_ ab one stage remitted by His Excellency the 
` Governor not to the Council which had 


passed the bill but to the next Council. 


The objection to the validity of this Act 
is thus an objection to the procedure 
followed by His Excellency the Governor 


in the course of the legislation. In my’ 


_ opinion no objections to the procedure ‘fol- 
- Jowed by the legislature or any part of it 
in the course of any legislation can be enter- 


tained by Courts, and even if well founded, 


such objections do not render the subse- 
quent legislation ultra vires. What the 
Court has to do, when it is contended that 
a particular Act of the legislature is ultra 
vires 18 to look at the subject-matter of 
the Act and to see whether that subject- 
matter is included within the provisions 
‘which definethe powers granted to that 
legislature by the Government of India Act. 
The established principle. is that jurisdiction 
has to be ascertained at the outset and not 
at the conclusion of the proceeding. It 
must be present before it can be said to 
have been misused. It has nothing to do 
with the propriety of methods, only with the 
area of power. The way a power is used 
cannot logically be used as an argument to 
support the denial of the very existence of 
‘the power. It is not pretended that the 
subject-matter of Madras Act I of 1925 
is‘beyond the competence of the Madras 
Legislature. The, subject is within its 
competence and, it is not contended that 
any provision, aid in particular s. 72, is 
repugnant to any provision in the Govern- 
ment of India Act or in any other Act -of 
Parliament. The alleged defects in the 
procedure during the progress of the bill 
in the legislature till it ‘became an Act 
cannot in my opinion be relied upon for 
the purpose of deciding that the Act itself 
is-ultra vires. Such an enquiry into the 
propriety of the various steps taken or 
adopted by the legislature or any part of 
it during the progress of the legislation is 
hardly within the province of the Court. In 
any case that has no bearing in my opinion on 
the question whether the legislature has ex- 
ceeded its powers in passing the particular 
Act. The question of power is entirely dis- 
tinct from the question of procedure. The 
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former affects the jurisdiction; the latter 
does not and on this short ground I am of 
opinion ihat the contention tnat the Madras 
Act I of 1925 is ultra vires is without sub- 
stance and must be dismissed. 

As regards the next point the section 
itself is very clear. Itis to the effect that: 

“no mortgage and no lease for a term exceeding 
five yeers of any immovable property belonging to 
any math or temple shall be valid or operative 
unless it is necessary or beneficial to the math or 
temple and is sanctioned by the Board in the case 


of maths and excepted temples and by the Committee 
in the case of other temples.” 


In the present case the properly covered 
by the melcharihs belongs to a public temple 
and the melcharths have not received the 


-sanction of either the Board or the Com- 


mittee. It follows, therefore, that the 
melcharths cannot be regarded as valid or 
operative. This conclusion is sought to be 
avoided on the ground that at the time 
the melcharths were actually executed, 
namely March 1, 1925, though Madras Act 
I of 1925 had come into force about a month 
earlier, no Board or Committee had been 
actually constituted to whom application 
could have been made by the trustee for 
the sanction of the melcharths. In my 
opinion the absence of the machinery pro- 
vided by the Act did not suspend or 
postpone the operation of the provisions of 
s. 72 of that Act. Section 72 was in force 
when the-melcharihs:were granted, and if 


there was no Board. or Committee at the 


time the trustee had“only to wait till the 
Board or Committee was constituted. He 
could not because there was no Board or 
Committee, grant a valid melcharth which 
otherwise he could not validly do under s. 72 
of the Act. I am, therefore, of opinion that 
the findings of the learned Subordinate 
Judge on this point as well as on the other 
point of the validity of the Act are wrong; 
it follows, therefore, that his decrees must 
be set aside and the second appeals allowed, 
Both suits are, therefore, dismissed with 
costs of the lst defendant in all the three 
Courts, only one Counsel’s fee being allow- 
ed in this Court. 

(Leave to appealis esked for but I am 
not prepared to grant it.) 


A. Appeal allowed. 


a 
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_ _ LAHORE HIGH COURT 
Civil Reference No. 22 of 1935 
November.13; 1935 
JAI LAL, d. 
DEPUTY COMMISSIONER, KANGRA 
PETITIONER 
versus 

THAKAR RAMGOPAL TEMPLE AND 

_ ANOTHER—OPPOSITE Paxrizs. 

Punjab: Alienation of Land Act (XIII of 1900), 
ss. 3, 21-~Gift made in good faith for religious or 
charitable purposes--Sanction of Deputy Commis- 
stoner, tf necessary -Jurisdiction of Crvil Court. 

If a gift can be held to be in. good faith for a 
religious or charitable purpose, the question of the 
sanction by the Deputy Commissioner does not arise 
at-all, Section 3, Punjab Land Alienation Act, does 
not provide that if a’gift is made in good faith for a 
religious or charitable purpose, then the Deputy 
Commissioner shall sanction the sime; on the other 
hand, it debars the jurisdiction of the Deputy Com- 
missioner tv consider the question of sanction in the 
case of a gilt made in good” faith for a religious 
or charitable purpose. ‘Therefore, s. 21, does not 
oust the jurisdiction of the Civil Courts to decide 
whether the gift is made in good faith for a 
religious or charitable purpose. 


= ©.. Ref. from the Deputy Commissioner: 
Kangra, dated April 1, 1935. 
-= Mr. Ramlal, for the Petitioner. 

Messis. Dwarka Nath Aggarwal and 
Amar Nath Chona, for the Opposite 
- Parties. l à 
£ Order.=—This is a petition by the Deputy 
Commissioner of Kangra under s. 2]1-—A (3), 
“Punjab Alienation of:and Act. The facts 
are these : ne i 

Musammat Kirpo, a widow of a member 
of an agricultural tribe in the Kangra Dis- 
trict, made a gift of the entire agricultural 
land held by her in favour of tne tempie 
called Thakar Ramgopal Mandir at Dumtal 
in the district. of Kangra. A mutation of 
this gift was entered by the Patwari in tue 
mutation register and was sent to the Col- 
lector by the Assistant Oollector with a 
recommendation that the mutution of names 
be -refused, because no land had been left 
‘.. in possession of the donor for her own main- 
tenance, and Musammai Kumlo, a widow of 
a son of Musammat Kirpo, was alive and ob- 
jected to the mutation. The Collector ac- 
cordingly refused to sanction the mutation. 
The donee thereupon instituted a suit for a 
declaration that the land in dispute had 
been validly gifted to the temple and was 
owned by it. On a confession of judgment 
by@usammat Kirpo this suit was decreed. 
It was alleged before the Subordinate Judge, 
who decreed this suit, that the gift was jin 
favour of the temple, that it was 4 bona fide 
gift, that the income of the land was credit- 
ed to the treasury of the temple and that 
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the poor and travellers were being ied out 
of the said income. The Deputy Commis= 
sioner thereupon applied for the revision of 
‘the decree to the District Judge of Hoshiar- 
pur under s. 21-A (2) of the Punjab Alie- 
nation of Land Act on the ground that the 
gift was not a buna fide one and it was not 
valid without his sanction. The District Judge, 
however, has held that it wasa bona fide- 
gift to the temple and that it did not require 


‘the sanction of the Deputy Commissioner. 


He has, therefore, dismissed the application 
for revision. Consequentiy the Deputy 


.Commissioner has applied for the revision 


of the order passed. by the District Judge. 


I have heard the’ learned Government Advo- 
Gate on behalf of the Deputy Commissioner - 


and am of opinion that- this -appli¢ation 
There is no force in the contention that | 
the Civil Courts had no jurisdiction to dè- 
cide the question of the buna fide nature of 
the gift or otherwise.’ Section 21, Punjab 


Alienation of Land Act, excludes jurisdiction _.. 


of the Civil Courts in any matter wnich the - - 
Local Government” ora Revenue Officer is 
empowered by the.Act, to dispose of or in 


“which the Local Government. or any Revenue 


Officer exercises any power vested in it or 
in him by or under the Act.. Buta refer- 


‘ence tos. 3, Punjab Alienation of Land Act, 


shows that. this is not a matter which the 
Revenue Officer: is empowered to dispose 
or in.-which-he could be deemed to have 
exercised, any ‘power vested in nim’ under 
the Act, because s: 3 (2) expressly provides 
that sanction shall not be necessary in the’- 
case of 4 gift made in good faith for a’ 
religious or charitable. purpose whether 
inter vivos or by will. ‘If, therefore, a guft 


“can beheld to be in good faita for a religious ~ 


or cuaritable ` purpose, the question” - 
' ganction . by the’ - Deputy 
Commissioner does not arise at all. “Lue 
section does not provide thatif a giftis made 
faith for a religious or 
charitable purpose, then tne Deputy Com- 
missioner shall sanction the same; on tue 
other nand, it debars tue jurisdiction of the 


. Deputy Commissioner to consider the ques- 
‘tion of sanction in the case of a gifs made 


in good faith for a religivus or cnaritable 
purpose. ‘Therefore s. 21, does- not oust. the 
jurisdiction of the Civil Courts to decide 
wnether the gift is made in good faith fora 
religious or charitable purpose. 

It has been found roth by the learned 


. Subordinate Judge and the District Judge 


that the gift in this case was made buna, fide 
for a religious purpose. I see no good rea- 


k 


~ 
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Son to differ from this conclusion. It is 
obvious that the purpose of the gift is bona 
fide a religious and charitable one. It may 
be that the widow of the son of the donor 
has been deprived of her right of mainten- 
ance; in that case she has her remedy in 
the Civil Courts to have the gift set aside; 
but it is no function of the Deputy. Commis- 
sioner under the Punjab Alienation of Land 
“Act to object to a gift waich is for a religious 
or charitable purpose on the mere ground 
that the donor has no means of livelihood left 
for herself or the effect of the gift was to de- 
prive some other person of his or her right 
of maintenance. Such a gift cannot be held 
to require the sanction of the Deputy Com- 
missioner under the - Punjab Alienation of 
Land Act. In the present case all that was 
necessary for the Civil Court to, see was 
whether the gift was for a bona fide religious 
or charitable purpose and the finding on 
this question is in favour of the donee. 1 
am, therefore, unable to interfere on revision 
and dismiss this application but make no 
order as. to costs. 


N. Application dismissed. 
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Ki PRIVY COUNCIL 
Appeal Erom the. Allahabad High Court 
i January 23, 1935 
Lorp ALNESS, Sir Joan WALLIS AND 

Sır GRORGE RANKIN. . ; 

Raja SARDA MAHESH PRASAD SINGH 
~—-A PPELLANT 
a VETSUS 
BADRI. LAL SAHU FAND oTanRgS 


“© —RESPONDENTS 

U., P. Land Revenue- Act (III of 1901), s. 84— 
“Settlement in 1848 of certain villages- Firs: and 
final rabkars and ‘wajib-ul-arz—Rights set up by 
plaintiff's predecessors as referred to in wajib-ul- 
arz falling: far short of ownership~Decision of 
settlement officer held did not vest ownership of 
unassessed jungle and waste land included in vill- 
. ages specially when defendant was taluqdar—Practice 
©- Privy Council—Scheduled Districts Act, 1874— 
Rules under—Whether affects His Majesty's pre- 
rogative to grant special leave. " 

Certain ten.villeges in a, taluga includéd un- 
assessed waste and jungle lands, The settlement 
officer, during the settlement of 1816 prepared the 
first and the final rubkars. *-He decided that the 
claimants of the waste land were the proprietors 
_ of the cultivated area and that they were entitled 

to have the settlement of land revenus made with 
them. The ssttlement was completed by the final 
settlement rubkar which assessed land reyenue on 
. cultivable area’ which had been accurately surveyed 
and was referred to as the ‘entire area’, ‘I'he 
wajib-ul-arz contained rights set up in the waste 
by the plaintitt’s predecessors which fell far short 
- O£ ownership: - 
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Held, (i) that the decision of the settlement officer 
as contained in these documents even though final 
after confirmation and not challenged in the Civil 
Court, did not vest ownership in the jungle or 
waste land especially when the defendant has been 
held to be the talugdar or superior proprietor in 
a decision since final; 

(ii) that the decision of the settlement officer 
must be ascertained exclusively from the rubxars 
and wajib-ul-arzes in which his decisions as settle- 
ment officer were recorded and not from whet he 
or others afterwards said or wrote about them. 
Further, as those decisions hecame binding, at 
any rate after confirmation, unless challenged in 
a Civil suit, they must be strictly construed and 
be-expressed with sufficient clearness to bring 
home to ‘the parties concerned that questions of 
title were being decided egainst them; 

(iii) that the burden was on the plaintiff to 
prove that the said documents contained the deel- 
sion of the settlement officer on which they based 


- their claim. 


- The provision in the rules for administration 
of Civil Justice made in pursuance of the Scheduled 
Districts Act, 1874, that the order of the Board of 
Revenue is to be final do not affect His Majestys’ 
prerogative to grant special leave to appeal to His 
Majesty. 

Messrs. L. DeGruyther, K. C. and W. 
Wallach, for the Appellant. 

Sir T. Strangman and Mr. A. G. P. Pullen, 
for the Respondents. 

Sir John Wallis.—This is an appeal by 
special leave from a judgment and decree 
of the Court of the Board of Revenue for 
the United Provinces of Agra and Oudh 
confirming the appellate judgment and 
decree of the Court of the Commissioner of 
the Benares Division, which had decreed 
the plaintiffs’ suit reversing the judgment 
of the Court of the Collector of Mirzapur 
which had dismissed the suit. 

The Robertsgang Tahsil of the Mirzapur 
District in which the property is situated is 
a scheduled district under the Scheduled 
Districts Act, 1874, and, under the rules for 
the administration of civil justice made 
pursuant to that Act, the Court of the 
Collector has power to try and determine 
suits of every description and is to be con- 
sidered as the District and principal Court 
of original jurisdiction, and the Court of the 
Commissioner of Benares as the highest 
Court of Appeal. It is, however, provided 
by r. 9 as follows:— 


“Tt shall be in the power of the Local Gowsernment 
to refer to tha Board of Revenue any cass in whica 
the Commissioner, on appeal from the Collector, may 
heve reversed the decision of the lower Court, and 
the orders ofthe Board in such case shall be final.” 


In their Lordships’ opinion the effect of 
this rule is to enable the Local Government 
to constituts pro hae vice the Board of 
Revenue a Court of second appeal with full 
‘appellate; jurisdiction. A preliminary 
objection hag been taken that the appeal 
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58 incompetent owing tothe provision in 
the rules that the order of the Board is to be 
final. As to this, itis sufficient to say that 
these rules do not affect His Majesty's 
prerogative to grant special leeve to appeal, 
which has been granted in this case. 

Ths only question in this appeal is 
whether the ownership of the unassessed 
jungle or waste land included in the boun- 
daries of 10 villages in the taluga Kone is 
vested in the plaintiffs by virtue of a deci- 
sion of Mr. Roberts, the settlement Officer 
who in 1846 settled the lend revenue of the 
villages with the plaintiffs’ predecessors 
and at the same time recorded the wajib-ul- 
arz or Record of. Rights in each village, in 
which case that decision not having been 
. challenged in a civil suit became final. 
Many other villages in. the estate were 
settled by Mr. Roberts at the same time 
‘and in the same way. In some of them the 
unassessed area was of vast .extent and 
included other still deserted and uninhabit- 
ed. villages which had been inhabited 
‘before and may be inhabited again. In 
the.correspondence on this question between 
the years 1868 and 1880 when Mr. Roberts's 
proceedings were first formally confirmed, 
the revenué authorities -differed; and there 
has been the same difference of opinion 
among the revenue authorities who have 
dealt with this case in the Courts below in 
‘the exercise of the exclusive civil jurisdic- 
tion conferred upon them as already men- 
tioned. The case has heen very fully 
argued..at the Bar, and their Lordships 
will now proceed to state the conclusion at 
‘which they have arrived on a further con- 
‘sideration of the whole question. 

The defendant in the case is the Raja of 
‘Agori Barhar in the Mirzapur District of 
‘Benares; whose ancestors were proprietors 
‘of the Agori Barhar estate until they were 
‘dispossessed by Raja Balwant Singh of 
‘Benares in the middle of the eighteenth 
‘century. While it wes in his possession 
‘Balwant Singh incorporated in it taluya 


“Kone which till then had not formed part 


of the estate. Raja Adil Sahib: hed 
‘yenderéd gocd services tothe Company in 
“the pursuit of Balwant’s son the well-known 
: Raja Chet Singh and had been granted an 
_ allowance of Rs. 8,000 in Pargana Agori in 
‘recognition of his services by Mr. Warren 
Hastings in 1781 and restored to possession 
- “of his estate. In 1789 Rs. 8,000 was settled 
“with the Raja for his life as the fixed jama 

or land revenue of the estate. Tall then the 
“Raja had been-allowed to retain the whole 
Rs. 8,000 as a malikana jagir, but, by this 
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sanad, Rs. 4,000 was resumed and Rs. 4,000 
was continued to him as jagir. 

The 47 plaintiffs inthis case claimed to be 
proprietors end zamindars being mugqac- 
damidars or muqarraridars in 10 villages 
which are included in the Kone Tahsil of 
the defendant's estate, and were claimed 
by them to be their absolute prcperty. 
TLey alleged in- para. Tof the plaint that 
their predecessors “were absolute pro- 
prietors of the villages frcm a time antece- 
dent to the assignments of the revenue of 
taluga Kone to the defendant's pre- 
decessors, because the plaintiffs’ prez 
decessors cleared the jungles, and brought 
theland under cultivation before or after 
the rights of the defendant were created, or 
because of the settlement made with the 
plaintiffs’ predecessors by Mr. William 
Roberts, the settlement officer in or about 
1846. His decision in the disputes þet- 


ween the plaintiffs’ predecessors and the der 
fendant'’s predecessor had confirmed the pro- 


prietary title of the former, and that decision’ 


not having been challenged in a competent 


Court in a manner allowed by law had be- 
come final. They also. claimed title by ad- 
verse possession for 12 years. They claimed 
that the defendant was not entitled in any 
case to recover from the plaintiffs or other 
persons in respect of the said. villages 


more than the amount fixed in 
perpetuity by Mr. Roberts ‘in 1846 
which amount was confirmed by the 


Board of Revenue and the Local Govern- 
mentin or about 1880. The defendant by 
his servants had been interfering with their 
proprietary rights and attempting to realise 
various kinds of leyies and chaparbandy 


‘and kharchary (fees for grass and timber 


used for thatching). 
They accordingly prayed fcr a perpetual 


‘injunction restraining the defendant: from 


interfering with their proprietary rights in 
the villages, including the jungle, and from 


realising. any money on account of land 
-revenue Or malikana, or in any case from 
recovering anything from the plaintiffs or 


other persons over and above what wes fixed 
by Mr. Roberis in 1846 for land revenue 
and malikana. l 

The defendant in his written statement 
claimed that his family had been in posses- 


sion of the estate from its foundation to 


ihe middle of the 18th century, when they 
were dispossessed by Balwant Singh. In con- 
sequence of his meritorious service the 
estate was restored to Bajah Adil Shah in 
1780. The allegation that he had only xe- 
ceived an assignment of land revenue of 
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- Rs. 8,000 was- without foundation.. 
plaintifis had never been in pessession of 
the jungles attached to the villages. The 
rights and liabilities of the plaintiffs’ pre- 
decessors were defined and limited by 
settlement officers and Government circulars 
which they had accepted and were estopped 
from denying, and they could not setup a 
new case after 75 years. The defendant 
had been in possession of the villages and 
jungles adversely for 12 years. ` 

Allthe Courts below have held that the 
defendant isthe talugdar or superior pro- 
prietor of the suit villages, and there has 
been no cross-appeal from that decision. 

As regards the property in the village 
jungles or waste, the Collector of Mirzapur, 
as trial Judge, on an examination of the docu- 
ments recorded by ths settlement officer 


ia the course of his inquiry, viz. the first. 


. settlement rubkar of each village deciding 


that the plaintiffs’ predecessors were entitled ~ 


to have the settlement made with them as 
_ proprietors, the final settlement rubkar of 


` each village settling the jama on the cul- , 


tivated area and the wajib-ul- arz or Record of 


Rights recording the rights exercised by the. 


plaintiffs’ predecessors~in the uncultivated 
' jungie or forest, held that the settlement 
. Officer had not decided that the jungles 
and forests in each village were the property 
of the respective plaintiffs but had merely 
recorded their customary rights 
. jungles. He accordingly dismissed the suit 
on September 14, 1926. 

The judgment of the Commissioner of 
- Benares, dated May 16, 1927, who re- 


_ versed the judgment of .the Collector and de-- 


creed the suit, and the, judgment of ‘the 
Board of Revenue, dated ‘November -5, 
_ 1928, which affirmed the Commissioner's de- 
= cree, were largely based on documents not 
before the Collector which were taken from 
TA collection of papers relating to the 
_ settlement of South Mirzapur,” and included 
_ Mr. Roberts's letter of January 6, 1847, 
submitting to the Commissioner of Benares 
hisreport on his operations in the malikana 


jagir of the Raja of Agori; the letter dated - 


July 24, 1868, and raising the present 
question of the Collector, Mr. “Pollock, to the 
Commissioner of Benares as to the position 
of the Raja of Agori a 
certain villages in his Pargana; the letter 
dated “August 17, 1868, from the Commis- 
sioner of Benares to the Board of Revenue 
oa the subjeci of Mr. Pollock's letter; the 
“rough no.es” dated 
Sir William Muir, the Lieutenant-Governor, 


| in which, after visiting the locality and 
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in such. 


and the zamindars of. 


March 4, 1871 of. 
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making afull inquiry into the question he 
see the opinion that the under-pro- 
prietors had not been given any absolute 
rights in the village jungles and made cér- 
tain suggestions as to the settlement of the 
present dispute; letters of March 19, 
and April 1, 1873, of Mr. Robertson, 
the Collector of Mirzapur, in which he made 
a detailed report on all the villages in Agori 
settled by Mr. Roberts, controverted the 
late . Lieutenant-Governer’s conclusions, 
submitted that in all these villages Mr. 
Roberts had held the jungle to be the propar- 
ty of the under-proprietors, and made suga 
gestions as to certain villages with large 
forests which did not apply to the suit vil- 
lages; a letter of April 19, 1873, from the 
Secretary to the Board of Revenue to the 
Commissioner of Banares expressing the 
Board’s approval of Mr. Robertson's con- 
clusion; a letter of May 19, 1889, 
from the Secretary to the Board of 
Revenue to the Secretary to Government 
excusing delay and expressing the opinion of 
the Board that Mr. Roberts's report reversed 
to the mukaddam both the sayer or jungle 


-Tights and - the. right to cultivate all the 


land within the village boundaries and lastly, 
th2 Istter of July 23, 1830, from Mr. 
Robertson as Sscretary to Government tO 
the Secretary, to the Board of Rəvenue con- 
veying the Government's approval of Mre 
Roberis’s proceedings generally, subject to 
certain modifications which do not affect 
the present question. Thus after 31 years 
had elapsed Mr. Roberts's proceedings at 
last obtained a tardy confirmation. 

-The judgments of the Commissioner aud 
tHe Board of Revenue holding that the 
uncultivated area was the property of the 
under-proprietors were largeiv based on Mr. 
Roberts's report and onthe opinions ex- 
pressed in this correspondence by Mr. 
Roberison and his superiors as to what 
Mr. Roberts had decided; and the Board 
of Revenue dismissed somewhat lightly 
as a redherring the proposals based on 
the contrary view of the former Lieuten- 


ant-Governor, Sir William Muir. Those 
proposals of a distinguished public 
servant, who had risen to the highest 


position in his own service and after his 


Yetirement had heen chosen to preside for 


many years over the University of Edin- 
burga a3 its Prinzipa', were based on 


‘a careful examination of the settlements 


records and aimzd at doing the best 
for the cultivators without over-riding the 
just righjs of the Raja; and if effect 
had been given to them). the preggny 


+ et 


t 
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litigation would have been unnecessary. 
Further, Sir Wiliam Muir was ezceptional- 


‘Jy qualified to deal with ‘the question 


p 


- Roberts’s 


having been Secretary to the 
Revenue from 1847 to 1853 
proceedings 


when Mr. 
were under the 


- consideration of the Board, and therefore 


necessarily acquainted with the questions 


: to which they had given rise. 


~ 


In their Lordships’ opinion the weight 
of the two appellate judgments is greatly 
impaired by the fact thet the learned 
Judges did not sufficiently realise that 


“Mr. Roberts’s decision must,be ascertained 


t 


“ became binding; at any rate 


exclusively from the rubkars and wajib- 
ul-arzes in which- his decisions as settle- 
ment officer were recorded and not from 
what he or others afterwards said or wrote 
about them. Further, as those decisions 
after con- 
firmation, unless challenged in a Civil 
suit, they must be strictly construed and 
be expressed with sufficient clearness 


to bring home to the parties concerned 


at 


\ 


that questions of title were being decided ° 


against them. 

The settlement in this case was com- 
pleted by Mr. Roberts under the provisions 
of Bengal Regulation VII of 1822, which 
did not at first apply to Benares, where 
the permanent settlement bad been in- 
troduced and partially put into force, 
but was extended toit by Bengal Regula- 
tion IX of 1825. Regulation VII of 1822 con- 
fers upon the Government very wide powers 


-of settling what is to be paid by every class 


‘of cultivators, but it is only necessary 


to 
set out the sub-section of s. 9 which pro- 
vides fora Record of Rights being mede 
after inquiry by the settlement officer: 


“First.—It shell be the duty cf Collectors and 


. other officers exercising tne powers of Collectors, 


on the occasion of making or revising settlements of 
the land revenue, to unite with the adjustment of 
the assessment and the investigation of the extent 


. and produce of the lands, the object of ascertaining 


and recording the fullest possible information. in 
regard to landed tenures, the rights, interests and 
privileges of the various; classes of the agricultural 
community. For this purpose, their proceedings 
shall embrace the formation of as accurate a re- 


_ cord, es possible, of all local usages connected with 


divisions, such as the Puttees, Thokes or Bahrecs,' 


landed tenures, as fullas practicable a specificetion 
of all persons enjoying the possession and property 
of the soil, or vested witn any heritable or trans- 
ferrible interest in the land or the rents of it, 
care being taken to distinguish the different modes 
of possession and property, and the real nature 
and extent of the interests held, more especially 
where several persons may hold interests in the 
same subject-matter of different kinds or degrees. 
This record shall, in Putteedaree or Bhyachara 
villages or the like, include an accurate register 
of all the co-parceners, not merely*the heads cf 
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but also as far as possible’ of every person who 
occupies lands, disposes of its produce, or receives 
rent as-.proprictor, or as agent for one or more 
proprietors holding land and disposing of its 
produce, or receiving the rents of it in common, 
with ə detailed statement of the interior arrange- 
ments adopted by the brotherhood, for the diz- 
tribution of the profits derived frcm sources common 
to the co-parcency where any such exist, and for 
determining the share of the Government jumma, 
and cf the village expenses which each farcener 
is to contribute, or the other modes in which the 
engaging parcener or intermediate Putteedars and 
Behreedars collect frum the cultivators, A record 
shall likewise be formed of the rates per bigha 
of each description of land or kind of produce, 
demandable from the resident cultivators, not 
claiming any transferrible property in the soil, 
whetner possessing the right of hereditary occupancy 


or not, and the respective shares of the sudder 
malgoozar or other manager and the cultivator, 
in lands cultivated under Kunkoot, Bataie or 


similar engagements with a distinct specification 
of all cesses or extra collections made by the 
malgoozaror village manager or other. The names 
of allthe village putworis and the village watch- . 
men shall also be registered, with a statement of 
the amount and nature of the allowances assigned 
to them. And all lokheraj tenures shall be care- 
fully recorded with a specification of the nature 
of the tenure. The information collected on the 
ebove points shall be so arranged end recorded 
es to admit of an immediate reference hereafter 
by the Courts of Judicature; it being understood 
and declared that all decisions on the demands of 
the zemindars shall hereafter be regulated by the 
rates of reat and modes of payment avowed and 
ascertained at the settlement, and recorded inthe 
Collector's proceedings, until distinctly altered by 
mutual agreement or after full investigation in a 
regular suit: And ell cesses or collections not 
avowed and sanctioned, nor teken into account 
in fixing the Government jumma, . shall be held 
illegal and unauthorized, unless now or hereafter 
specially sanctioned by Government.” 


The settlement of Agori was first entrust- 
ed in 1840toanother Deputy Collector, 
Rai Manick Chand, whe, as stated at page 
p-418 of the record, having first tixed 
the village boundaries, : made a complete 
record, including statements as per margin 


of the existing state of things in each 
villagein the Pargana. On April 25, 
1843, having completed his -operations, 


he submitted a report to Mr. Wynward, 
the setllement officer for the District, in 


which he recommended that: the Tappa 
Kone (which includes the suit villages) 
and taluga Agoriwith Tappa Chaurari 


should be settled as two mahals with the 
Raja of Agori Barher ès zemindar at 
Rs. 1,000 and Rs. 1,400, respectively. He 
gave the names of the villages in detail 
put did not fix separate jummas on each. 
In the Wajib-ul-are or Record of Rights 
of April 6, 1843, the Raia was recorded as 
proprietor of the Tappa. 

Mr. Thomason, who was Lieutenant- 
Governor ‘from -1843 till his death in 


1936 . 


1853, was not satisfied with this settle- 
ment, as he was of opinion that the 
under-proprietors were entitled to have 
the settlement ofthe land revenue made 
with them, and in 1846 he appointed 
Mr. Roberts, who was tken a Deputy 
Collector, to effect a settlement in accord- 
-ence with his intructions. Mr. Thomason 
appears to have been of opinion that the 
predecessors of the persons in actual 
possession of the cultivable area in these 
villages who in past times had entered 
on lands inthe villages and by their lab- 
our had reclaimed and brought them 
under cultivation had become the propri- 
etors of such lands. Modern legislation 
as tothe “occupancy rights” ofthe cul- 
tivators has been largely based on this 
view, but it was then and long afterwards 
the subject of acute controversy. In their 
Lordships’ opinion, for reasons which they 
will proceed to give, all that Mr. Roberts 
did was, in accordance with his instruc- 
tions, to decide that the lands so brought 
under cultivation became the property of 
ihose who brought them under cultiva- 
tion. 

Under Regulation VII of 1882 as settle- 
ment officer Mr. Roberts had two distinct 
duties to perform: to settle the land re- 
venue ond to prepare the Record of Rights, 
generally known under the vernacular 
name of wajib-ul-arz recording the matters 
specified in s. 9 of the Regulation which 
has been set out above. In the first set- 
tlement rubkar all that was decided was 
that the claimants were the proprietors 
of the cultivable area, and as such, were 
entitled to have the settlement of the land 
revenue made with them. That settlement 
was completed by the final settlement 
rubkar which assessed land revenue on 
the cultivable area which had been accur- 
ately surveyed and is referred toas the 
“entire area.” As will be seen the only 
reference to the jungle or waste included 
in the-village boundaries is to be found 
in the wajib-ul-arz in which rights in the 
waste falling far short of ownership were 
claimed by the plaintiff's predecessors and 
recognised by the settlement officer. It 
has not heen contended in this case and 
could not be contended, that the acquisition 
of the rights recorded as having been ac- 
quired by the plaintiffs’ predecessors or other 
inhabitants ofthe village in the jungle 
or waste included in the boundaries of the 
village which in many cases was of vast 
extent divested the owner, whether that 
owner was the talugdar of. the State, of 
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the property in the jungle or wastes. 
Their case is that Mr. Roberts so decid- 
ed, and that. effect must be given to his 
decision as it was not challenged in a 
civil suit. 

Having been drawn up under the same 
instructions the three records for each 
village are of the same character, and, as 
the Collector did, in his judgment, their 
Lordships will take the records of the 
village of Kechnarwa as a specimen of 
them all. 

In the first settlement rubkar of Ka- 
chnarwa Mr. Roberts found, as a result of 
his inquiry, ai which the Raja and the 
claimant Lalman Chero were represented, 
that before the advent of the British rule 
the village was entirely a jungle in the 
time of Rajas Balwant Singh and Chet 
Singh, and that in the time of Raja Adil 
Shah, the defendant's predecessor who was 
restored to possession in 1781, the ancestor 
of Lalman Chero, the claimant, cut away 
a part of the jungle and settled himself 
there, and remained in possession until 
his death, that he was succeeded by his 
son, who increased the area under cul- 
tivation and was in turn succeeded by 
his son, Lalman (hero, the claimant. 
No one else, it was found, had been in 
possession. ‘No order”, it was said, “can 
be passed against the rights of the pro- 
perty of such a person who has been in 
possession for such a long time and has 
cultivated the land after cutting the jungle 
with great labour. Nor does justice re- 
quire that a person with such a title 
should be deprived of his properly. At 
all events under s. 8 of Regulation VIL 
of 1822 he is entitled to a ‘muqaddami’ 
settlement of the land revenue.” The 
claimant was accordingly declared, subject 
to the sanction of the Board of Revenue, 
to be entitled to a settlement of this 
character. Nothing was decided. in this 
rubkar about the property in the unre- 
claimed jungle or waste. It was hot even 
mentioned. Jn their Lordships’ opinion all 
that this rubkar did was to decide that 
the claimant had established his title to 
the reclaimed area on which alone, as will 
be seen, the land revenue was settl- 


Their Lordships will here interpose, a 
reference to the settlement rubkar of the 
village Hara on which the respondents 
rely. Fateh’ Manji was in aless strong 
position than the other persons with whom 
settlements were made, as his occupation 
was more recent and he had himself enter- 
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ed on anuninhabited village and brought 
lands in it under cultivation for which 
he paid a jumma of Rs. 27. Mr. Roberts did 
pot record, as in the other cases, that 
he had become the proprietor of his hold- 
ing, but on the ground that, ‘if he were 
allowed to remain in. possession with 
some confidence and peace of mind” he 
would be encouraged to extend his cultive- 
tion, settled. with him the land revenue 
on his holding for 20 years under a mu- 
garrart settlement. The Raja, who was 
bound by his sanad to promote cultivation 
and was not levying any duties on the 
jungle produce as appears from the wajib- 
ul-arz, could have no objection to an ex- 
tension of cultivation which would bring him 
additional. jumma. In their Lordships’ 
opinion this wasnot 2 decision that the waste 
was the property of Fateh Manji. 


In ithe Kachnarwa wayib-ul-arz or 
Record of Rights, signed five days later 
by the settlement officer and Lalman 
Chero, after reciting that the village had 
been settled with him, Lalman Chero 
in para. 1 undertook that the Gov- 
ernment Revenue should de deposited by 
him at any place appointed by the Govern- 
ment, and set out how “the land revenue” 
was to be paid. Paragraph 2,as appears from 
an examination of this and the corresponding 
paragraphs of the wajib-ul-arzes exhibited 
in the case, was intended to show how 
land to be assessed was held.as required 
by the section of the Regulation already 
set out. In the case of this particular 
village it begins with the’ statement “IL 
am the sole proprietor of the village” 
which appears to mean no more than that 
the executant was the sole proprietor in 
the village, as if goes on to state that 
one of his brothers had disappeared 20 
years previously and the other was his 
tenant. There is no such statement in 
the corresponding paragraphs of the other 
wajib-ul-arzes containing the particulars 
required by the Regulation. As already 
stated, the only mention of the unreclaim- 
ed village jungle or weste is in pra. 
6 in which the rights in it of the claim- 
anfs “as proprietors of the’ reclaimed 
‘area, and the inhabitants of the village 
are recorded. This paragraph is as fob 
lows :-— 

“§. There are no tanks, ponds or wells in my 
-village. The water of Dhundha river is consumed 
‘by men andthe cattle of the villawe for drinking. 
There are forests rnd hills where there are ‘mahua’ 
trees, the number of which is not known to me, When 
these bear fruits, the tenants are allowed per 
plough the privilege to appropriate the fruits of 
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five or six trees. The rest is taken by’ me, one- 
half of which goes to those who gather the fruits 
while the remaining half is appropriated by me. 
There are ten mango trees which were planted by 
my father. I eppropriate the fruits of these trees. 
There are five trees belonging to Dhani Dube. 
The fruits of these trees are appropriated by Dhani 
Dube. There ore ‘pyar’ and ‘khair’ trees, but 
neither ‘chiraunji’ is gathered nor ‘khair’ (catechu) 
is manufactured. The tenants and myself make 
use of the wocd of the jungle for fuel. It is not 
sold and hence no account of it is being dictated 
here. The cattle graze in the jungle and no 
‘khar-chari’ (grazing dues) is levied. In any year 
when ‘koa' (tasar cacoon) is planted, the persons 
planting the ‘koa’ pay rupee one and ennas one 
or two for every man to the Raja Saheb.” 


Their Lordships will next refer to the 
Kachnarwa final settlement subkar in which 
the settlement of the land revenue was 
completed. Paragraph 1 “ Recompletion 
of ‘boundaries and survey”, after referring 
to the settlement of the village boundaries 
and the fixing of boundary stones: which 
had been completed by Rai Manick Chand 
the former Deputy Collector between 1840 
and 1843 as stated at page 418 of the 
record, goes on: “The entire area in acres 
according to the trigonometrical survey 
cairied out under the supervisicn of the 
survey officer comes to 4,918 acres. 

Then follows 2 table showing 18 acres 
excluded from essessment as not yielding 
revenue, while the balance of 4,930 acres 
is entered under land yielding revenue, 
which is divided into cultivated, now 
fallow, and uncultivated, ell of which was 
assessed to land revenue at the Tates 
mentioned in pare. 2, 10 per cent. 
being added for malikana and a small 
sum for’ road-cess. Paragraph 3 “Re 
zemindari rights”, deals with tLe grant of 
ihe milkiat muqandami settlement subject 
to confirmation of the Board of Revenue 
in the first rubkar with which their 
Lordships have already dealt. l 
. In pare. 4, “Re customs of the 
village and jagir to ‘goratis (village 
seivants), the proprietor again undertakes 
to observe all the condi.ions ‘o which he 
had already agreed in the eleven para- 
graphs of the wajib-ul-arz. The rights of 
the proprietor and the inhabitants of the 
village in the jungle or wasie are again 
set. out, this time expressly under the 


head of customs, 2s follows: l 

“There are jungle and hills where are ‘mahua 
When these trees- bear fruit the tenants are 
given five or six trees per plough, and the rest 
are retained by me. There are eight mango trees 
which were planted by my father and the fruits 
thereof are appropriated by me. Besides these, 
there are five mango trees belonging to Dhani 
Dube, who appropriates the fruits thereof. ‘There 
are ‘chariunjt. and ‘khair’ trees in the jungle of 


1926 ; 


the village, but neither the 'ehiraunji' is gathered 
nor ‘khair’ ig manufactured. The wood of the 
jungle is used by me and the ‘asamis’ of the. 
villages for fire wood. The wood is not sold, and 
no‘khar-chart’ (grazing-tix) is levied. If in any 
year silk cocoons are planted, the Raja Saheb 
realises Re, 1-2-0 or Re. 1-1-0 from every 
person rearing the werms.” we 

The dues levied by the Raja in the 
different villages vary. Thus in the village 
of Nektwar the Raja is said to levy a tax 


of Re. 1-2 per acre in. respect of wood’ 


and bamboos and Rs. 1-2 per: chula lor 
manufacturing mohair, and Re. l-2 per 
paaumia for planting silk cocoons (sic). 
In some villages such as Harra no dues. 
are recorded apparently because none were 
being levied. No restrictions are imposed 
on the Rajas exercise of these rights, 
and the restrictions referred to in Mr. 
Roberts's report would appear to have taken. 
the form of a warning that any abuse: 
would be met with interference by the 
revenue authorities. 


The “Final settlement rubkar relating 
to Taluga Kone,” the last of the recorded. 
decisions which. includes all the suit 
villages, contains. no reference ito the 
forests or jungles which were not included 
in the settlement of the land revenue. 
It states that after a thorough inquiry on 
proof of ownership based on old possession,, 
the settlement of 11 villages of the said 
taluga was made as mugqaddami and the 
settlement of seven villages as mukarrari, 
the only difference being that as regards 
the first the jumma was settled permanently 
and as regards the second only for twenty 
years. 

Having thus completed the settlement 
of these villages, which as already pointed 
out, no doubt according to Mr. Thomason’s 
instructions was a settlement of the land 
revenue with the Government and 
expressly made the land revenue payable 
to them, Mr. Roberis at the end of this 
rubkar took up the question of the Raja’s 
rights, and holding that he was the superior. 
proprietor, directed the jumma to be paid 
to him and not, as previously directed, 
to. the Government. In 1871 Sir William 
Muir, with Mr. Thomason’s instructions 
before him, and knowing as he must have 


known what happened when Mr. Roberts's: 


report came under the consideration of the 
Board when he was their Secretary, ex- 
pressed the opinion that Mr. Thomason’s 


instructions were based on the view that. 
all the Raja was entitled to was Rs. 8,000. 


of the land revenue, and that, though 


Mr. Roberts was right in deciding as to, 
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the Raja's position as he did, he had 
departed from his instructions and shcu'd 
have given his reasons for so doing. If 
this were so, it might go tò explain why 
Mr. Roberts's settlement was not confirmed 
during the remaining six years of the 
Government of Mr. Thomason under whose 
instructions! ib was made. No ‘question, 
however, arises in this app2al about Mr. 
Roberts's settlement of ths land revenue 
or jumma, and their Lordships have only 
referred to the settlement documents for 
the purpose of ascertaining whether they 
contained a decision by Mr. Roberts as 
to-the plaintiff's titles to the jungle or 
waste included in the boundaries of thei 
respective villages. The onus of establish- 


ing this was on the plaintiff-respondents,. 
and their Lordships after giving the case 
their most careful consideration, are of 
opinion for reasons already given that they 
have failed to discharge it. Their Lord-. 
ships are, therefore, .of opinion that the. 
appeal ought to be allowed, the judgments. 
of the: Board ‘of Revenue and the Com- 
missioner be reversed and-the judgment, 
of the Collector restored, and they will 
humbly advise His Majesty accordingly. 
The respondents will pay the appellant's, 
costs both here and in the Courts of the 
Gommissioner and the Board of Revenue. 
D. Appeal allowed. 
Solicitors for the Appellant:—Messrs. T.. 
L. Wilson & Co. « 
Solicitors for the Respondents:—Messrs. 
W. W. Box & Ca. 


MADRAS HIGH COURT 
Civil Revision Petition No. 490 of 1935 
November 29, 1935 
VARADACHARIAR, J. 
SELLAMMAL alias SUPPAMMAL— 
DEPENDANT—PETITIONER 
DVErSUS 


JOTHIMANI NADAR alias VELLAT 


| VEDA NADAR AND OTAERS—PLAINTIFFS— 


RESPONDENTS. < 
Court Fees Act (VII of 1870), ss 7, cl. (iv) (c), 5, 4 
(a)--Civil Procedure Code (Act V of 1908), s, 115—. 
Question of court-fee—Revision -Suit for declaration 
and separate possession of plaintiff's share after’ 
partition——Proper court-fee. n aA 
The reference to consequential relief in sub-cl. (e): 
of cl. (iv) of s. 7 of the Court Fees Act must be read’ 
along with other’ clauses providing for particular 
reliefs which in a sense are also consequential reliefs, - 
Where the relief asked for is by way of possession. : 
the suit will prima facie fall under cl. (v) and not 
under cls. (iv) (c) andit can make no difference for. 
this purpose thet a prayer for a declaration is also: 
included in the suit. a es 
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A suit for declaration that certain properties be- 
long to the joint family and for separate possession 
of the plaintiff's share after partition by metes and 
bounds falls within s. 7, cl. (v), especially where the 
defendants claimed the property adversely to the 
plaintiffs, 

The High Court will be justified in interfering in 
revision withan order relating to court-fee where 
the question bears upon the valuation of the suit 
for purpose of jurisdiction. 

C. R. P. under s. 115 of Act V of 
1908, praying the High Court to revise 
the finding of the Court of the District 
Munsif of Koilpatti, dated February 27, 
1935, and made in O. 8S. No. 241 of 1934. 

Mr. K. S. Ramabadra Ayyar, for the 
Petitioner. 

Mr. C. 8S. Raghppa, for the Respondents. 

Judgment.—This revision petition raises 
a question of court-fee. The point having 
been decided by the lower Court in 
plaintiff's favour, I should ordinarily have 
declined to interfere in revision but for 
the fact that it has been held by a Bench 
of this Court in Kalliya Pillai v. Rama- 
swami Pillai, 119 Ind. Cas. 35 (1), that, 
where, the decision on ithe court-fee 
question also bears upon the valuation of 
the suit for purposes of jurisdiction and 
the suit may have to be filed in a higher 
Court if the ‘court-fee question should be 
decided in a different way, this Court is 
justified in interfering in revision. 

The suit has been filed by two scns of 
a Hindu father against their step-brother 


and step-mother. The plaint alleges that 


certain properties which really belonged 
to the joint family were made to appear 
to have been sold away by the father on 
September 27, 1923, in favour ofthis junior 
wife, the 4th defendant, ihat in fact there 
was no sale and no payment of considera- 
tion end that the properties were put in 
her name for the purpose of concealing 
them from the plaintiffs at the time of 
the partition which took place by a re- 
gistered partition deed dated December 23, 
1923. On these allegations the plaint 
preys to have it declared that the plaint 
properties are undivided ancestral pro- 
perties and that the sale deed in favour 
of the 4th defendant cannot bind the 
plaintiffs and.it also asks for separate 
possession of the plaintiffs’ two-thirds 
share after a partition by metes anc 
bounds. ` 

Though the sale deed purporis to value 
the property at about Rs. 13,000 it was 
stated in the plaint that the property was 

(1) 119 Ind. Cas. 35; (1929) M W N 286; 29 LW 


584; A I R 1929 Mad. 396; 56 M L J 394: Ind. Rul. 
(1929) Mad. 867 5 ; Ind. Rul 
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ab the date of suit worth only Rs. 4,000 
and court-fee under s. 7, cl. (v) was’ 
paid on two-thirds of this amount. On 
objection taken by the defendant, a Com-. 
missioner was appointed and on a con- 
sideration of his report the lower Court 
hes now held that the total market value 
of the properties must be taken to be 
Rs. 7,971. The question then arises 
whether court-fee should be paid on and 
the suit valued at two-thirds of this 
amount or only one-third of this amount. 
If ihe case is governed by cl. (v) of 
s. 7, two-thirds of this amount will 
undoubtedly be the proper basis but the 
learned District Munsif was of opinion 
that the case fell under sub-cl. (e) of 
cl. (iv) of s. 7 of the Court Fees 
Act end thought it sufficient that the suit 
was valued at one-half of the value 
under cl. (v). If this basis is the 
correct basis, the suit will be within the 
Munsif’s jurisdiction but if two-thirds 
should be the correct basis, the plaint 
will have to be returned for presentation 
to the Subordinate Judge’s Court. Hence 
the justification for my dealing with this 
matter in revision. 

“Tam unable to agree with the lower 
Cour. that the case falls under sub- 
cl. (e) of cl. (iv) of s 7. The re- 
ference to consequential relief in that sub- 
clause must be read along with other 
clauses providing for particular reliefs 
which in a sense are also consequential 
reliefs. Where the relief asked for is by 
way of possession, the suit will prima 
facie fall under cl. (v) end not under 
cl. (iv) (c) and it cen make no dif- 
ference for this purpose that a prayer for 


“a declaration is also included in the suit. 


It is in the circumstances of this case not 
possible to bring the suit under sub-cl. (b) 
of c). (iv) because even according to the 
plaintifs, the 4th defendant is claiming the 
property adversely to the plaintiffs insisting 
on her own title under the sale-deed. It can- 
not, therefore, in any sense be said that the | 
plaintifis are even constructively in posses- 
sion of the property. I sm not prepared 
to hold that the case falls under s. 4 (a) 
introduced by the Madras Amendment of 
1922, . 

The case must, therefore, go back to 
the District Munsif to deal with it on the 
footing thatthe suit is governed by s. 7 
cl. (v) of the Court Fees Act. It will be 
for him to return the plaint for presenta- 
tion to the proper Court. I am not satisf- 
ed that this isa case in which I should 
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direct the respondents to pay the peti- 
tioner’s costs. There will, therefore, be no 
order as to the costs of this Civil Revision 
Petition. 

A. Case sent back. 


a Na aana 


LAHORE HIGH COURT 
Civil Reference No. 55 of 1935 
February 6, 1936 
ADDISON AND ABDUL Rasaip, JJ. 
Me. H. T. CONVILLE AND ANOTIER— 
Å SSESSEES —PETITIONERS 
VETSUS 
Tun COMMISSIONER or INCOME TAX, 
PUNJAB, NORTH-WEST FRONTIER 
AND DELHI PROVINCES, LAHORE— 


RESPONDENT. 

Income Tax Act (XI of 1922), ss. 10 (2) (iii), 2 (1) — 
Assessee’s own capital investet in income-producing 
business— Money borrowed because of thìs- Interest 
paid on such borrowing, if deductible from income of 
that business— Rent of mill-site, if within definition 
of agricultural income — Lambardari fees, whether 
agricultural income — Net profits from commission 
charged to tenants for sale of their produce on 
their behalf—Whether falls within definition of 
agricultural income. 

When money is borrowed, which would probably 
not have been borrowed had not the assessee’s own 
capital been invested in an inecme-producing busi- 
ness, the interest paid on such borrowing is not 
deductible under s. 10 (2) (iii), Income Tax Act, from 
the income of that business. Secticn 10 applies to 
“business” assessable under the Act, and the “allow- 
ances’ referred to in sub-s, ,2) of s. 10 cannot apply to 
agricultural income, but only to interest paid in 
respect of capital borrowed for the purposes of the 
“business” assessable under s. 6 cf the Act 

Rent of a mill-site is not within the definition of 
agricultural income in s. 2 (|), as the working of a 
flour millis nct an agricultural purpose, 

Lambardari fees are not within the definition of 
sgricultural income. Section 2 (1) of the Act 
applies to the case of a person who gets agricultural 
income from the use of the land by direct operation., 
It isnct applicable to a person who gets certain fees 
which constitute his remuneration for the work cf 
the collection of the land revenue. 

The net profit from commission charged to tenants 
for sale oftheir produce on their behalf, is not with- 
in the definitiun of agricultural income in s. 2 (1). 

Case referred under s, 66 (2) of the 
Income Tax Aci, by the Commissioner of 
Incume Tex, Punjab, North-West Frontier 
and Delhi, Provinces, Lahore, with his 
letter No. 3-34-M.G., dated July 9, 1935. 

Mr. “Radha Kishen, for the Petitioners. 


Mr. Jaggan Nath Aggarwal, for the Res- 
pondent. E 


Abdul Rashid, J.—This. is a reference 
under s. 66 (2) of the Indian Income Tax Act. 
The assessees are ean unregistered 
partnership known as “ Lessees of the 
Convillepur Farm” ,consisting of Mr, H: T. 


at 
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Conville and his son Major L. H. G. 
Conville. The questions of law formulated 
by the Commissioner of Income-tax are 
as follows: 

(1) When money is borrowed, which 
would probably not have been borrowed 
kad not the assessee’s own capital been 
invested in an income-producing business 
is the interest paid on such borrowing 
deductible under s. 10 (2) (tii) from the 
income of that business ? 

(2) Is rent of a mill-site within the 
definition of agricultural income, s. 2 (1)? 

(3) Are Lambardari fees within the 
aa of agricultural income, s. 2 
1) ? 

(4) Is the net profit from commission 
charged to tenants for sale of their pro- 
duce on their behalf, within the definition 
of agricultural income, s. 2 (1)? 

It appears that the assessees lend money 
io their tenants, and during the account- 
ing period they received Rs. 4,253 on 
account of interest on these loans. During 
ihe same. period they paid interest amount- 
ing to Rs. 1,556 to their bankers. The 
case of the assessees is that they borrowed 
money from their bankers, in order to pay 
the land revenue and to meet other 
agricultural expenses, and that they would 
not have been obliged to borrow this 
money had they not made loans to their 
tenants. On these grounds they seek to 
deduct Rs. 1,556 on account of interest 
paid to the bankers from the sum of 
Rs. 4,253 which they received on account 
of interest from their tenants. There is 
nothing on the record to show that 
Rs. 1,556 were paid by the assessees as 
interest on loans raised for the purpose 
of making the advances to their tenants 
which yielded the assessed income of 
Rs. 4,253 on account of interest. The 
learned Counsel for the assessees submitted 
that the assessses were carrying on busi- 
ness as “lessees of Convillepur Farm” and 
that Rs. 1,556 was the amount of interest 
paid by them in respect of capital bor- 
rowed for the purpose of the business, 
and that this sum was, therefore, exempt 
from the payment of income-tex under 
s. 10 (2) (iii) of the Income Tax Act. 

Section 4, which is the main charging 
section in the Act, provides that the Act 
shall apply to all income, profits or gains, 
as described or comprised in s. 6, from 
whatever source derived, accruing or 
arising, or received in British Indie. Sub- 
section (3) of s. 4 enumerates the classes of 
income to which the Income Tax Act shall 
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not edply. Agricultural income is one of 
these classes of income. It is obvious, 
therefore, that agricultural income is to- 
tally excluded from the operation of the 
Income Tax Act and that the sources of 
income enumerated ins. 6 cannot includs 
agricultural income. Section 10, therefore, 
applies to “Business” assessable under the 
Act, and the “allowance” referred to in 
pub-s. (2) of s. 10 cannot apply to 
agricultural income, but only to interest 
paid in respect of capital borrowed for the 
purposes of the “Business” assessable under 
s. 6 of the Act. We are, therefore, of 
the opinion that the money borrowed by 
the assessees for the purposes of paying 
land revenue, etc., cannot be exempted 
from income-tax under the provisions of 
s. 10 (2) (iii). 
:. Agricultural income is defined in s. 2 
(1) of the Act. The rent of the site of 
a flour mill cannot be regarded as rent 
or revenue derived from land which is 
used for agricultural purposes. The work- 
ing of a flour mill isnot an agricultural 
purpose. The rent of the site of the flour 
mill does not fall within any of the other 
provisions’ of s. °2° (1) of the Act, and we 
are, therefore, of the opinion that it cannot 
be regarded as egricultural income. 
' Ts is contended by the learned Counsel 
for the assessees that ‘the income received 
from Lambardari fees comes within the 
exemption specified in s. 4(38) (vi) of the 
Act, which runs in the following terms :— 
“Any special allowance, benefit or perquisite 
specifically granted to meet expenses wholly and 


necessarily 
duties of an office or employment of profit.” 


A Lambardar is given remtneration for 
collecting land revenue at the rate of Rs. 5 
for every 100 rupees of land revenue 
collected by him. If he carries on the 
collection personally, le may not incur any 
expenses at all. If he employs some other 
person for the collection or if he has got 
to travel considerable {distances- he may 
incur some expenses. In the present case 
Lambardari fees amounted to Rs. 688. 
The Income Tax Officer has allowed an 
expenditure of Rs. 350 and has included 
the sum of Rs. 338 only as income frcm 
Lambardart fees. It is clear that the 
Tambardari fees do not constitute a special 
allowance, benefit or perquisite specitically 
granted to meet expenses whvlly end 
necessarily incurred in the collection of 
the sevenue. Section 2 (1) of the Act 
applies to the case of a person who gets 
agricultural. income from the use of the 
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land by direct operation. It is not ap- 
plicable to a person who gets certain fees 
which constitute his remuneration for the 
work of the collection of the land re- 
venue. 

The learned Counsel for the assessees 
contended that the assessees undertake to 
seil the produce of the tenants either io 
Government or in the market, and that 
the commission which is charged really 
represents the expenses incurred. by the 
assessees for clearing, storing and drying 
the produce of the tenants before it is 
marketted. The Invume Tax Office has 
heid, however, that only Rs. 400 were 
incurred as expenses for cleaning, drying, 
etc., by the assessees and he has, therefore, 
allowed these expenses out of the income 
of Rs. 2,403 derived by the assessees from 
commission charged on the disposal of 
tenants’ produce. The net ‘profit from 
commission does not fall within the defini- 
tion of egricultural income unders. 2 (1) 
of the Act. ; 
= For the reasons given above, we answer. 
all the four questions referred by the 
Commissioner of Income-tax in the negative. 
Parties will bear their own costs in this 
Court. ; 

N, Question answered. 


MADRAS HIGH COURT 
Second Civil Appeal No. 674 of 193 1 
August 19, 1935 
WADSWORTA, J. 
PILAVIL ILLATH SANKARAN NAMBI 
AND OTAERS—PLAINTIFFS—APPELLANTS 
VETSUS - 
PILAVIL ILLATH NANGEELI AMMA 
(Deceased) AND oTH#ERs—DEFENDANTS— 
RESPONDENTS 
` Estoppel- Question of law -Party representing 
that he has no title under wrong view of his legal 
rights under will -Whether estopped from claiming 
title on discovery of true rights—Both parties 
labouring under same erroneous view, effect of. 

Mere representaticn of a matter of legal inference 
from facts which are known to both parties is not 
a ground of estoppel. 

Where a party made a representation that he 
had no title to a certain property under the in- 
fluence of an erroneous view as to his legal rights 
under a will, which erroneous view was entertain- 
ed by the other party also: ; ae 

Heid, (1) that he was not estopped from contend- 
ing, after the will had been properly interpreted 
by the Courts, thet on the right interpretation of 
the will he was entitled to the property.’ Nor 
could in such a case acts of acquiescence in the 
possession of the other party estop him as he was 
ignorant of his legal rights and did not deliberate- 
ly allow the latter to suffer any detriment by sup- 
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pressing any knowledge of 9 defect in his title. 


title to certain properties could not estop him from 
claiming title to other properties though his title 
to the latter was also based on his rights under the 
will. Jagwant Singh v. Siam Singh (2), Muthuswamt 
Ayyar v.: Loganatha Mudali (3), Secretary of State 
for India in Council v. Sreenivasachariar (d), 
Goure Chandra Gajapati Narayana Deo v. Secre- 
tary of State for India in Council (5), Beattie v. 
Ebury (Lord) (6), Hooley Hill Rubber and Chemical 
Co. v. Royal Insurance Co. (7), Vertannes v. James 
Golder Robinson (8) and Jay Narayan v. Jafar 
Beg (9), referred to, 


S.C. A. against the decree of the Court 
of the Subordinate Judge of Tellicherry 
in A. S. No. 222 of 1929, preferred against 
the decree of the Court of the District 
Munsif of Badagara in Original Suit No. 82 
of 1923. - 

-- Mr. C. 8. Krishnamoorthy Ayyar, for the 
Appellant. 

Mr. K. Kuttikrishna Menon, 
Respondents. 

“ Judgment.—This appeal arises out of 
a suit brought by plaintiffs claiming as 
the reversioners and heirs to the property 
of one Kesavan Nambi afler the death 
of his widow, Kunjiri. The matter came 
up once before the High Court in ©. M. 
A. No. 283 of 1926 and it was then de- 
cided that a clause in the will of Kesavan 
Nambi, whereby provision was made that 
on the death of Kunjiri her rights should 
go to certain persons now represented by 
the legal representatives of the lst defend- 
ant, referred cnly to the contingency ‘of 
Kunjiri dying before the testator and was 
not intended to affect the devolution of 
the property in case of Kunjiri’s death 
after the death of the testator. Strengthen- 
ed by this decision, the plaintiffs as the 
nearest reversioners and heirs of Kesavan 
Nami and Stridhanam heirs of Kunjiri 
claim to succeed to the properties. After 
the decisicn of C.M. A. No. 283, the Court 
of first instance tcok up the suit and de- 
cided it adversely to tbe plaintiffs on the 
ground of estoppel, and this decision has 
been confirmed by the first Appellate 
Court. 

. Now it is unquestionable that the view 
taken by the High Court of the proper 
interpretation of the will was one which 
had never been present in the minds of 
either the plaintiffs or the defendants un- 
til the matter came np to the High Court. 
The plaintiffs in their plaint pleaded, 
owing to the death of the said wife, the 
abovesaid properties merged to usand the 
-plaintifs who belong to the three other 
branches under the karar of 1074, in our 


for the 
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. capacity as ‘Attaladakkam’ heirs. If j 
(2) In any event, an admission that he hed no © p y in 


opposition to it there are any stipulations 
or anything ofthe kind in Kesava Nambhi's 
will, they are invalid and worthless under 
the law. Thus the plaintiffs seem to have 
brought their suit on the assumption that 
the will contemplated the devolution of 
property after Kunjiri’s death to the Ist 
defendant and her children, but that this 
provision was invalid as against the plaint- 
iffs. The written statement meets this case 
by asserting the validity of the arrange- 
ments made in the will end pleads in 
para. 12: 

“Since after the death of the abovesaid Kunjiri. 
sll the properties that were in her possession were 
held in possession by this defendant and manage- 
ment thereof was carried on in the capacity of 
full owner thereof, and since the plaintiffs ‘also 
acted hitherto agreeing to the same, and the plaint- 
iffs have admitted in suits and in registered 
documents that they have no right whatsoever ty 
the properties, and because of the acts of the 
plaintiffs till now, and because other people have 
in good faith, obtained several rights in the pro- 
perties during the past years, the statement made 
that this defendant has noright to the properties 
that were in the possession of the said Kunjiri - 


and that it isthe plaintiffs that have the right i 
barred by estoppel.” aka 


Now this pleading is nob very happily 
worded but it appears to mean that the 
plaintifis had agreed to the possession of 
the lst defendant, had admitted in suits 
and in registered documents that they 
have no right to the properties and had 
led other people (not specified) to obtain 
rights in the properties, sothat the plaint- 
iffs are estopped from asserting their rights. 
It is to be noted that the written state- 
ment, while setting forth conduct and rep- 
resentations by the plaintiffs which are 
inconsistent with the right that the plaint- 
iffs now claim, does not specifically plead 
that the lst defendant was led by that 
conduct or by those representations to act 
upon the belief engendered by those stale- 
ments and representations of the plaintiffs 
and if will be apparent that consequen- 
tial action on the part of other persons 
who are not parties to the suits ecanrot 
support an estoppel as between the plaint- 
iffs and the Ist defendant and her repre- 
gentatives. 


It is noteworthy that 4th defendant (an 
alienee) does not plead any estoppel. When 
the question of estoppel was considered in 
the first Court, the various statements and 
conduct of the 2nd plaintiff's father were 
summarised and the learned District Mun- 
sif, finding that the 2nd plaintiff's father 
had on several occasions disclaimed pj] 
interest in the property and acquiesced 
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in the possession by the Ist defendant, 
was estopped from setting up his title 
to the property, without considering spe- 
cifically the question whether these repre- 
sentations and this conduct-on the part 
of the 2nd plaintiff's father were repre- 
sentations of fact, or whether these repre- 
sentations had in fact led to any action 
on the part of the lst defendant and her 
representatives. ; 

It will be convenient now to summa- 
rise the grounds upon which the estoppel 
is based. The learned District Munsif 
finds that Narayana, the father of the 2nd 
plaintiff, knew about the will. He does 
not anywhere suggest that Narayana or 
any of the plaintiffs were aware of the 
possibility of the legal interpretation of 
the will embodied in the judgement of this 
Court in tke Civil Miscellaneous Appeal. 
He refers firstly to a statement of Nāra- 
yana ina suit wherein he was impleaded 
as next friend of the daughter of the 
present list defendant. In this suit an 
objection was raised that Narayana had 
interests opposed to those of the lst defend- 
ant's daughter. Thereupon Narayana filed 
in Court two statements which are Tixs. IK 
and X wherein he asserts explicitly that 
he has no right in the suit property 
(which covered parts of items Nos. 1 and 
5 in the present suit), other than his inter- 
est as next friend of the minor daughter 
of the Ist defendant. The next piece of 
evidence with regard to this’ alleged es- 
toppel arises out of a mortgage by the 
lst defendant-for herself and her daughter 
ofitem No. 2 in the present suit, to 
strangers, the mortgagees being autho- 
rised_ to recover rent from the 2nd plaint- 
iff who was in possession. On the basis 
of this contract, one of the mortgagees 
obtained a decree for rent against the 2nd 
plaintiff and the 2nd plaintiff paid the 
decree amount without claiming that he 
was entitled to Item No. 2 otherwise than 
as a lessee. The documentary evidence 
for this transaction is contained in Ex. VII. 
The third piece of evidence on the case 
of estoppel arises out of a mortgage of 
Items Nos. 3 and 5 of the suit property 
by the deceased testator, Kesavan Nambiar, 
under Ex. XVI. .Subsequently, the testa- 
tor assigned Item No.5 tothe 2nd plaint- 
iff who undertook to discharge the entire 
debt and get Item No. 3 released from the 
mortgage. After the death of the testator, 
his widow Kunjiri and the present ‘Ist de- 
fendant sent a registered notice to the 
znd plaintiff requiring him to discharge 
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morigage as undertaken by him. There- 
upon the 2nd plaintiff made a statement 
embodied in Ex. V, wherein he denied that 
he hed any right over the property, repu- 
diated the assignment and denied that 
he had ever been in possession of the pro- 
perty. Thisstatement is madein the written 
statement filed in a suit ofthe year 1917. 
But it is not clear that this statement is 
anything more than a repudiation of the 
alleged agreement whereby the deceased 
testator assigned properties to the 2nd 
plaintiff on condition of discharging a 
mortgage debt. Lastly, there is the fact 
that the 2nd plaintiff and his father took 
no action when, to their knowledge, the 
lst defendant was behaving as the owner 
of the suit properties, taking renewals dis- 
charging liabilities of the testator, paying 
rents and taxes and making mortgagees. 
The learned District Munsif observes : 

“In the full and bona fide belief that she was 
the owner, the Ist defendant was made to enter 
into all these transactions and undertook the nu-- 
merous liabilities............ The long course of dealings 
by the lst defendant as owner, the discharge of 
the debts of Kesava by her, the numerous suits in 
connection with these properties, as well as the 
conduct of Narayana and the 2nd plaintiff during 
all these years show conclusively by that the 2nd 
plaintiff is estopped from setting up his right, as 
streedhanam heir of Kunjiri and the reversionary 
heir of Kesava, in this suit.” ; 

The learned District Munsif also holds 
that, though the specific statemenis of the 
2nd plaintiff and his father relate only to 
Items Nos. 1,2 and 5, because in all these 
matters the question who is the heir of 
Kesava was the essential question, the es- 
toppel would operate as to the whole es- 
tate. ; 

In appeal, the learned Subordinate Judge 
of Tellicherry adopts the reasoning of the 
District Munsif, and says, 

“As the facts have disclosed, the 2nd plaintiff's 
father by his omission to sst up his right and 
the 2nd plaintif by his declaration as well as 
emission have permitted the 1st defendant to believe 
that she is entitled to all the properties in the will. 
The conduct of both these persons had been through- 
out as if they had no right to the properties, 
The lst defendant has been incurring debts in 
the belief that he was entitled to the properties, 
She has heen discherging also debts due by Kesava 
Pitarar. She has been taking renewals from the 
jemnz and spending for the same,” 

Then thelearned Subordinate J udge, quot- 
ing the observations in the case of Astam- 
moorthi Nambudripad v. Rama Madali (1), 


observes that: 

“Even if the Ist defendant believed that the 
properties belonged to her under the will before 
the representation, act or omission by the 2nd 
plaintiff and his father, yet their representation 


(1) 96 Ind. Cas. 915; A IR 1926 Mad, 1052, 
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must have strengthened the belief that she already 


had and had some influence in determining her 
subsequent coiduct.” 


The argument in the present seppeal 
may be summarised es follows: firstly, 
the representations and acis of the 2nd 
plaintiff and his father relied upon as the 
basis for the estoppel are really represen- 
tations of an erroneous view of the legal 
consequences of the will of Kesava Nambi, 
“and since there can be no estoppel on a 
point of law, the basis for the alleged 
estoppel fails. Secondly, though there is 
evidence that the lst defendant, after these 
representations and this conduct, conduct- 
ed herself as the owner of the properiy, 
‘there is no evidence that her conduct 
was caused by the representations relied 
on. Thirdly, when all the facts were known 
to both parties, and both parties were 
under a common error regarding the legal 
consequences of the known facts, there 
can be noestoppel. Fourthly, if there is 
an estoppel, if can only relate to Items 
Nos. 1,2 and 5 regarding which specific 
representations were made. 

With reference to the first argument, that 
there can be no estoppel on a question 
of law, Mr. Sitarama Rao has quoted a 
number of authorities. In Jagwant Singh 
y. Siam Singh (2), it was held that en 
admission on a point of lew is not an 
admission of a ‘thing’so as to make the 
admission matter of -estoppel within the 
meaning of s. 115 of the Evidence Act. 
That was a case in which the plaintiff 
admitted in mutation proceedings that he 


_ and certain of the defendants were owners - 


of the suit propeity in equal shares, mak- 
ing a mistake as tothe truth of the legal 
position in accordance with which he was 
in fact the sole owner. It was held that 
he was not, by this erroneous admission 
regarding his legal rights, estopped from 
eontending in a later proceeding that he 
was the sole owner. In a recent case of 
this Court, Muthuswamt Ayyar v. Loga- 
natha Mudali (3), it was held that an ad- 
mission regarding the legal effect of the 
doctrine of part performance made when 
both parties were in full possession of the 
facts would not estop the party from con- 
tending that his view of the law was wrong. 
The Privy Council in Secretary of State for 
India in Council v. Sreenivasachariar (4), 

(2) 21 A 285; A W N 1899, 66. 
N TA LW 364; AIR1935 Mad. 404; (1935) M W 

(4) 44 M 421; 60 Ind. Cas, 230; 40 M L J 262; (1921) 
M WN 111; 29 M LT 181;19 AL J 201;33 C Ld 


280; 13 L W 592;250 W N 818;3 U P UR(P. C. 
43; 48 I A56 (P, O), i 
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had to deel with a case in which the 
Government were contending that an inam 
grant did not pass to the grantee mineral 
rights in the land, and with reference’ to 
evidence of conduct on the part of Govern- 
ment indicating that the Government be- 
haved as if the Inamdar hed acquired 
the mineral rights, their Lordships observ- 
el: 

“At most thess proceedings can amount to no 
more than action taken under a misapprehension 
of the Government's legal rights, and this could 
not meke the law one way or the other, nor could 
it affect the Government's tible.” 


In Goura Chandra Gajapai Narayana 
Deo v. Secretary of Siate fur 
India in Council (5), the Judicial Com- 
mittee had to deal with the question whe- 
ther certain lands were included within 
ihe grant io the zamindar of Parlakimedi, 
and it was held that the conduct of the 
Court of Wards when-in charge of the es- 
tate in spending zamindari funds on the 
improvements of the landsin suit, under 
the mistaken idea that they belonged to 
the zamindari and the acquiescence of 
Government Officials in this error could 
not constitute en estoppel against the 
Government from subsequently contending 
that the land did not form part of the 
zamindari. Inthe well-known English case 
of Bzaitie v. Ebury (Lord) (6) the question 
was whether the Directors of a Railway Com- 
pany were personally lable for making a 
representation to the Manager of » Bank to 
the effect that they had power to overdraw 
the account, that representation being in- 
correct, and it was then laid down 
that it was a rule of the Chancery Court 
that a person cannot be made liable for 
making a representation, unless it is a mis- 
representation in point of fact and not 
merely in point of law. In the csse of 
Hooley Hill Rubber and Chemical Co. v. 
Royal -Insurance Co. (7) en agent of an 
Insurance Company was asked by the manu- 
facturers whether the Company’s ordinary fire 
policy covered damage done by an explo- 
sion following afire. The agent quoted the 


terms of the relevant clause and stated 


that damage caused by an explosion result- 
ing from a fire would be covered, except 


for loss or damage as specified in the con- 


dition, and the manufacturers understood 
the qualification to refer only to an explo- 
sion due to hostile action. It was held tha: 
the representation by the agent was a re- 
(5) 28M 130; 321 A 53; 90 WN 553-104 5 
460; 8 Sar 749 (P. C.). 
tn tion ik B 257 s9LIKB 
179; 122 
25 Com, Cas, 23; 36 T LR 81, LT 114 
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presentation, not of fact, but of law, namely, 
as to the meaning and effect of the con- 
dition—and that therefore, the Insurance 
Company, when sued on the policy, was 
not’ estopped from contending by way of 
defence, that the loss was caused by an 


explosion. On behalf of the respondents, 
reliance is placed on a passage contained in 


Halsbury’s Laws of England, Vol. XIU, 
p. 472, wherein it is observed that: 
“While a true statement of facts, accompanied 


by an erroneous inference of law, will not estop 
the person who made it from afterw ards 
denying the correctness of the inference, it 
has kem held that a representation as to the legal 
effect of a document will create an estoppel, if 
there is no qualification in the representation sug- 
gesting that the document, and not its effect as repre- 
“sented, is tu govern the relationshi p of the parties,” 


On the other hand, Lord Halsbury points 


out that 
“mere representation of a matter of legal inference 


-from facts which are known to both parties is not 


_& ground of estoppel,” 

There is a Privy Council decision in 
Vertannes v. James Golder Robinson (8) 
-wherein it has been held that mere acts 
-of acquiescence will not constitute an estop- 
pel when the plaintiff has not acted on the 


strength of any representation, but on an 
error common to himself and the opposite - 
party. I have also been referred toa Full 
Bench ruling of the Allahabad High Court - 
„ìn Jay Narayan v. Jafar Beg (9) wherein the 


effect of acts of acquiescence is considered, 


‘and itis held that the party claiming the bene- 
fit of the equitable doctrine of acquiescence - 
must have made a mistake as to his legal 
right and must have expended some money 
‘or done some act on the faith of his mis- 
_taken belief, while the possessor of the legal - 


right must have known of the existence of 


‘his own right which is inconsistent with - 


the right claimed by the other party, he 
must have known of the other party’s mis- 
‘taken belief in his own rights, and must 
“have encouraged the other party in his 
- expenditure -of money or in the other acts 
which he has done either directly or by 


abstaining from asserting his legal right. 


Now applying the principles embodied 


_in these decisions to the facts of the pre- . 


“gent case, it appears that both parties were 
under. the impression that the clause in the 


“will of Kesava Nambi regarding what should 


_happen to the properly on the death of the 
"widow, Kunjiri, wes in fact a testamentary 


(8) 5 R 427; 102 Ind, Cas, 639; A I R 1927 P C 151; 


53 MLJ TI; (1927) MW N 92; 429 Bom. L R 1017: 
41 OLS 196; 95 ALJ 713; 31 O WN 1078; 39 M L - 


T 134; 26 LW 417 (P.C). 
: (9) 4& A 353; 92 Ind, Cas, 1017; 21 AeL J 355; A 


UI R 1926 All, 524, 
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‘parties, until the present litigation had ad- 


- 2nd plaintiff's father. 
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disposition of a remainder on the termina 
tion of the life interest of the widow. Neither 
party appears to have had any idea until 
after the present litigation had made some 
progress that this clause was, as this Court 
has found it to be, a mere alternative pro- 
vision for the disposition of the property, 
in case the widow should die before the 
will took effect. It follows that on the in- 
by both 


vanced some distance, the 2nd plaintiff 
and his father could not have claimed title 
on the basis on which it is now claimed by 
virtue of the decision of this Court. When 
therefore the father of the 2nd plaintiff 
declared ‘Ihave no right in the property’ 
he was stating what he believed to be the 
legal position as a result of this erreneous 
construction of fhe will which was adopted 
by both pariies. He did not say to the 
lst defendant ‘{ bind myself to the follow- 
ing legal construction of this will and permit 
you to act on that footing’. All he did 


‘was to assume that his position with refe- 


rence to the will was that of a person who 


was excluded by reason of a disposition in 


favour of the lst defendant. It seems to me 
that the representations made by the 2nd 
plaintiff's father are representations made 
under the influence of an erroneous View 
of his legal rights, which error was common 
to both parties, and I do not think that 
in such ‘circumstances, his repudiation’ ‘of - 
right can estop him from contending, after 
he has discovered his legal: error, that ona 
true interpretation of the will’ he has title. 
Nor can I see how acts of acquiescence in 
the possession by the Ist defendant of the 
properties can estop the 2nd plaintiff, when 
he was ignorant of his legal rights and did 
not deliberately allow the lst defendant to 
suffer detriment by suppressing any know: 
ledge of a defect in her title. 

I. ‘am, moreover, doubtful whether it can 
be said on the facts of this case ihat the 
Ist defendant acted in consequence of any 
representations made by the father of the 
2nd plaintiff. Undoubtedly,she has enjoyed 
the properties, paid the ren's, and taxes 
and discharged the debts of the testator, 
presumably ‘out of the income from the prv- 
perties. {tis not to my mind established 
that she has suffered eny detriment ag a 
consequence of the representations of the 
Her acis in relation 
to the suit properties appear to have been 
the result not of these representations, but 
of the common error of both parties regard- 
ing the legal effect of this will, an GIO 
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which hes now been set right by the deci- 
sion of this Court. I do not think: it can 
be said that the 2nd plaintif or his father 
has by his declaration, act or omission, in- 
tentionally caused or permitted the Ist 
defendant to believe a thing to be true 
and to act upon such belief. No doubt 
2nd plaintiffs father said regarding 3 items 
that he had noright, thereby putting into 
words the view taken both by him and by 
the Ist defendant regarding the effect of 
the will. It does not appear to me that the 
2nd defendants acts of ownership were 
in fact caused by these statements. It must 
be observed that the 4th defendant who is 
an alienee does not allege any estoppel. I 
find that it is not established that the Ist 
defendant has acted in consequence of the 
representations made by the 2nd plaintiff's 
father. 

Even if there were an estoppel, I do not 
see how it can be extended by inference to 
properties which were not covered by the re- 
presentations alleged to have been made. 
The fact thatthe 2nd plaintiffs father re- 
‘pudiated his title to Items Nos. 1, 2 and 
92 of the suit property is not to my mind a 
sufficient reason for preventing him from 
-adducing evidence that he has title in Items 
Nos. 3 and 4, even though similar considera- 
ctions may govern the claim to all the Items. 
And as I have already indicated, though 
‘these .other items may be covered by. gene- 
-ral evidence that the 2nd plaintiff acquiesc- 
‘ed.in the possession of lst defendant, mere 
-acquiescence cannot bar a subsequent claim 
unless it. can be shown-that the 2nd plaint- 
-If ‘knew of- -his rights and deliberately 
-refrained from asserting thcse rights, 

It follows therefore that this appeal must 
“Le allowed. It-is regrettable that though 
this litigation started in 1923, there are 
: numerous issues on which no finding hes 
“yet been recorded by the lower Courts. The 
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Š : A 
insolvency petition—Creditor's application to enquire 
into bona fides of transfer—Jurisdiction of Court to 
enquire—Transaction ab inibioa nullity—Whether 
ean be formally annulled -Annulment, when can take 
sace. 

e Where an insolvent transferred c2rtain immovable 
property two months more than2 years before he 
filed an insolvency petition and one ofthe creditors 
applied under s, 4, Provinzial Insolvency Act, alleg- 
ing that the transfer was wholly fictitious and 
praying that the Court may look into the bona fides 
of the transfer: 

Held, that the Court had jurisdiction. to enquire 
into the bona ides of the transfer at the request of 
creditor. Hari Chand Rai v. Moti Ram (1 and 
Oficial Recewer v. Tirathdas Mewaram (2), relied 


on. 

Where a transaction is «ab initio a nullity 
it cannot bs formally “annulled”. It can only 
be declared invalid. Annulment applies to voidable 


transactions such as those lying under s. 53, Insol- 


vency Act, which are good until avoided and annul- 
led, i 


©. Misc. A. against an order of the Dis- 
trict Court, Pyinmana, in ©. M. No. 15 of 
1934. 

Mr. N. N. Menon, for the Appellents. 
_.Mr. Ba Han, for the Respondents. 


Mosely, J.—U Tha Aung, aged 71 or so 
and his wife Daw Kyin were declared in- 
solvents. Theirdebts amounted to a sum 
òf Rs. 1,800. The petition was presented 
on July 31, 1933. In the course of the pro- 
-ceedings N. S.-A. R. Chettyar, one of the 
present appellants, made an application 
that an enquiry be held under s. 4, Insol- 
vency Act, into a iransfer by the insol- 
vent ofa house and site in Ele-ywama 


: village and of 7°38 acres of paddy land. in 


Ela Kwin transferred on May 7, 1931, for a 
sum of Rs. 1,000. The transferees were 


-the present respondents Maung Kyi and his 


wife Ma Mya Yi. Ma Mya Yi is the daughter 


-of Daw Kyin’s sister so That she is scarce- 
-ly related to Tha Aung and Maung Kyi 
-not at all. Maung Kyiand Ma Myi Yi lived, 


it would appear, all along with their par- 
ent U Tin in a house opposite the one 


: suit must, therefore, be remanded to ‘the 
‘Court -of first instance for recording findings 
-on the Temeining issues. Costs will abide 
‘the result. = | - .perties sold, and that the house was of 
A. Appeal allowed. - comparatively small value. The transfer 
— e 3 di 2 a n n 2 years before the 
woot ar ate of the filing of the petition, so that 
-Oivi oa ee pi sey FE 53 of the Act- was not applicable. The 
19 of Cry sikik Kh District Judge held that he had jurisdic- 


-tion to enquireinto the bona fides of this 

me mgt i pee JJ transfer at the request ol the Chettyar credi- 

. MAUNG BA E AND otazes—Appriiants $05 though the Official Receiver applied that 
Bevan i thought that the proper poene would 

MAUNG KYI AND OTARRS— RRSPONDENTS ave been a suit under s. 03, . Transfer of 
Provincial Insolvency Act (V of 1920), ss. 4, 53—~ Property Act. | Phere iS authority for -.the 
Lransfer by insolvent more thantwo years before District Judge's procedure, vide Har 


in question. It would appesr from the 
-area of the land transferred that the land 
‘formed the most valuable part of the pro- 


688 
Chand Raiv. Mott. Ram (1) and Oficial 
Receiver v. Tirathdas Mewaram 97 Ind. Cas. 
321 (2). 

Tte learned Distiict. Judge came to 
the conclusion thatthe iransfer should be 
set aside in part namely, that part which 
related to the house and site, but not that 
part which related tothe land. He wasin- 
fluenced bythe fact that it was proved on 
behalf of the creditor that Maung Kyi 
and his wife didnot live in the house in 
question, but with their parent; whereas 
as regards the land he wasmoved by the 
consideration that Maung Kyi proved that 
it was he who had in tke past three years 
let the land to tenants, and not Tha Aung as 
was claimed by the Chettyar-creditor. I 
may remark here that the headman of the 
place was not called to prove who actual- 
ly paid the land revenue. Both sides have 
naturally appealed against this decision, 
the creditor claiming that if the transfer 
was void as regards the house, and if there 
was no consideration for the transfer, then 
it must equally he void ss concerned the 
land, while the converse is argued for 
Maung Kyi, that ifthe transfer was good 
as regards the land, it must be good as re- 
gards the house as well. The District Judge's 
order was clearly unsustainable. 

All the evidence has been placed before 
us, and it is clearthat-the appellants, the 
Official Receiver and the Chettyar-creditor, 
could adduce no evidence at all except as 
to the mere fact that. Maung Kyi did not 
live inthis house. That itself is by no means 
conclusive, particularly where the house 
was, as would appear here to have been 
the case, of small value, for Burmans 
even if they are distant relatives or con- 
nections are often reluctant to move an 
old couple out of ahouse where it is avoid- 
able. Thelearned District Judge really re- 
lied on the fact that the respondents had 
"Tailed, as he said, satisfactorily to prove 
consideration. The burdendid not lie on 
. them to do so. The burden was on the peti- 
{itioning creditor orthe Official Receiver 
to show that the transaction was a fraudu- 
lent or sham or colourable one and that no 
consideration passed. Some evidence was 
adduced for the respondents to show that 
consideration passed, for Maung Po Mya, 
was definite that Rs. 600 was paid before 
the deed was drawn up, while the attesi- 
ing witness tothe deed Maung ‘Ko Gyi 
thought that atleast Rs. 400 was paid at 


(1) 48 A 414; 94 Ind, Oas. 429; AIR 1926 All. 470; 
94 A L J 495, - . 
(2) 97 Ind. Oas. 321; A IR 1927 Sind 66 
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the time that the deed was drawn up. 
However as I have said, it was not necessary’ 
for Maung Kyi to prove this. 

There are two other circumstances 
which were elicited from Maung Kyi in 
cross-examination. He said that he knew. 
at the time of the transfer that U Tha 
Aung wasin debt. He did not say that 
he knew that U Thea Aung was insolvent, 
and turing to U Tha Aung’s examination 
in the insolvency proceedings, there is no 
reason to believe that he knew that he 
was insolvent at that time. -He had pro- 
perty at that time, which was before the 
crash or- depression, and it would seem 
that he was a thriftless man with some 
liabilities and some assets gradually 
spending his property on charity. It was also 
elicited that Maung Kyi kept his paddy 
that is fo say not only the rental paddy 
of this lend but of his 60 or 70 
other acres as well, in a granary attach- 
ed to this house. But that again is net 
evidence from whichit can be concluded 


that this transaction was a  colourable 
one. I myself am of the opinion that 
Maung Kyi was a truthful witness. For 


these reasons the appeal by the Official 
Receiver and the. Chettyar-creditor in 
Miscellaneous Appeal No. 18 will be dis- 
missed with costs, and the appeal by 
Maung Kyi and Ma Mya Yiin Miscellane- 
ous Appeal No. 19 will be allowed with 
costs, and the District Judge’s order will be 
varied to this extent that no part of the 
transaction will be declared invalid. I 
may note here that the order of the Dis- 
trict Court was wrong in’ that where 
a transaction is ab initio a nullity it cen- 
not be formally “annulled”. It can only 
be declared invalid. Annulment applies to 
voidable transactions such as those lying 
under s. 53, Insolvency Act, which are good 
until avoided and annulled. The 
Chettyar-creditor and the Official Receiver 
who are appellants in Appeal No. 18 
will pay 2 gold mohurs ecsts, and the 
Chettayar-creditor, who. is the sole res- 
pondent in Appeal No. 19, will pay 2 
gold mvhurs costs, 
Mackney, J.—I agree. 
N. Order accordingly. 
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NAGPUR JUDICIAL GOMMISSIONER'S 
COURT l 
Second Civil Appeal No. 200-B of 1934 
December 14, 1935 
Potton, A. J. C. 
BALKRISHN A -DEFENDAN T— 
APPELLANT 
VETSUS 
JIGAM BARDAS-—=PLAINTIFS 
-— RESPONDENT. 

Provincial Insolvency Act (V of 1920), s. 354—Trans- 
fer that may be deemed void under s. 5i—Whether 
void ab initio—Transferee, if in lawful possession 
until transfer is set aside — Liability for mesne 

ofits. i 

The word ‘void’ in s. 34, Provincial Insolvency Act, 
means ‘voidable’. Itis clear from [sub-s. (2) of s. 54, 
Provincial Insolvency Act thata transfer that may 
be deemed void under this section is not necessarily 
void ab initio, and it is void only as against the 
Receiver while remaining valid as between the 
parties to the transaction, Consequently, such a 
transfer is not void ab initiobut is merely voidable. 
The transfer is valid until set aside and being in 
lawful pessession, the transferee is not liable for 
mesne profits. Hzmraj Champa Lall v. Ram Kithen 
Ram (1), referred to, eg 

S.C. A. against the tdecree in Oivil Ap- 
peal No. 42 of 1933, in the Court of the 
Additional District Judge, Akola, dated 
July 2, 1934, arising out of Civil Suit 
No. 36 of 1932, inthe Court of the Sub- 
Judge, Second: Class, No. 3, Akola, dated 


July 5, 1933. 


Mr. V. K. Rajwade, for the Appel- 
lant. 

Mr. D. T. Mangalmurti, for the Res- 
pondent. 

Judgment.——-On February 6, 1928, 


Jiwaji defendant No. 2 sold a house and 
a field to Balkrishna defendant No. 1. On 
‘June 16, 1928 on the day the Civil Courts 
re-opened alter the vacation Digambardas 
then plaintiff filed a petition of insolvency 
against Jiw.ji, and Jiwaji was subsequent- 
ly adjudicated Insolvent. Tne plaintiff 
then applied to have the above sale an- 
nulled under ss. 53 and 54 of the Provin- 
cial Insolvency Act. The consideration for 
the sale consisted partly of money due 
on a mortgage of a field and partly of 
money alleged to be due on account of 
other debts. Balkrishna stated that he 
would not oppose the application to have 
the transfer annulled provided that he 
could fall back upon his mortgage and 
prove the other debts. Tne Ins>lvency 
Court then annulled the sale on April 17,1930, 
without stating whether it did so under 
8.53 ors. 54 of the Provincial Insolvency 


Act. The suit giving rise to this appeal - 


was filed by Digamdardas to recover the 
mesne , profits of the above house and the 
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field for the years 1928-29 and 1929-30; 
The lower Appellate Court has held that 
the sale was annulled under s. 54 of the 
Piovincial Insolvency Act, that the trans- 
fer was void ab initio, and. that therefore 
Balkrishna was in wrongful possession 
throughout and liable for mesne profits: 

It is not clear whether the sale was 
actually annulled under s. 53, of s. 54, 
If it was annulled under s. 53, it was 
clearly voidable until annulled, and there- 
fore Balkrishna was notin wrongful pos- 
session andis not liable for mesne pro- 
If the transfer was. annulled under 
s. 54, the position is not so clear. Under 
that section a transfer that amounts toa 
fraudulent preference shall “be deemed 
fraudulent and void as against the Re- 
ceiver and shall be annulled by the Court”. 
This action corresponds with s. 44 of the 
Bankruptey Actof 1914(4 and 5 Geo. 
V G. 59) which corresponded to s. 48 of the 
Act of 1882 and s. 92 of the Act of 1869. 
In the English Acts the word “void” is, I 
think, used througnout ‘in preference to 
“voidable”, but it has been held that the 
meaning is voidable; ‘see In re Brall (1) 
and Halsbury'’s Laws of England, Uad. 
Edition, Vol. 2. Parapraph 495. In Mari- 
appa Pillai v. Raman Chettiyar (2) it was 
held that the word “void” ins, 36 of the 
Provincial Insolvency Act of 1902, which 
corresponds to s. 53 ofthe Act of 1920, 
means “voidable”, and the section has now 
been amended and the word ‘‘voidable” 
substituted for the word “void”. Ins. 55 
however the word “void” continues to be 
used, but it had been previously held in 
Hemraj Champa Lal v. Ramkishan Ram, 
38 Ind. Cas. 369 (3) that the word “void” 
in s. 37 of the Provincial Insolvency Act of 
1907 meant voidable, and in spite of that 
decision the section has remained unamend- 
edin the Act of 1920. 

It is clear from sub-s. (2) of s. 54 that a 
transfer that may be deemed void under this 
section is not necessarily void ab initiv, and 
it is void only as against the Recaiver waile 
remaining valid as between the parties to 
the transaction. From this it appears to me 
to follow that such a transfer is not void 
ab initio bab is merely voidable, and | 
respectfully agree with the view to tnat 
effect expressed by Sir D. F. Mulla in 
para. 616-A in his Law of Insolvency. I 
therefore hold thatthe transfer was valid 

H (1893) 2 Q B 331; 62 L J Q B 457; 69 L T 323; 41 
W CR 623; 10 Morrell 168. | 

2) 42 M322; 52 Ind. Oas 519; 10 LW 59, 

A O ee Oàs, 399,2 PL J1LLP LW 752;4(1917) 

at, p 


‘ gection or to.read the section as 
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until set aside and that therefore the trans- 
feree wes in lawful possession and is not 
liable for mense profits. 

It has been suggested that he was in 
possession as a morlgagee and is therefore 
liable to apply the profits towards the 
mortgage debt because he received these 
profits asa mortgagee. Thatis a ques- 
tion that ought to have been raised and de- 
cided in the suit on the mortgage and can- 
10t afford a ground for holding him Hable 
inthis suit for mesne profits. 

The appeal is, therefore, allowed and the 
suit is.dismissed with costs throughout. 


'The ‘cross-objection is dismissed with 
vosts. 
N. Appeal dismissed. 





PATNA HIGH COURT 
Appeal Fron: Appellate Order No. 169 
of 1935 
i December 2, 1935 
AGARWALA AND VARMA, JJ. 
Tus SECRETARY or STATE ror INDIA 
IN COUNCIL—APPELLANT 
; VETSUS 
AMARNATH AND OTHERS— RESPONDENTS 
Civil Procedure Code (Act V of 1908), s. 80— 
Secretary of State impleaded as proforma defend- 
unt—No cause of action against him—No relief 
claimed—Notice, whether necessary. 

The words of s. 80, Civil Procedure Code, 
which are mandatory are perfectly unambiguous, 
that no suit shall be instituted against the Secret- 
ary of State until two months after notice of the 
suit has been served uponhim. There is no quali- 
fication of this requirement and no qualification 
can be reed into the section. To accept the inter- 
pretation that where there is no cause of action 
against the Secretary of State who is impleaded 
merely as pro forma defendant, or where no relief 
against him is claimed, no notice is required would 
entail reading into the section a qualification that 
in a suit ageinst the Secretary of State notice is 
not required where no relief is sought as against 
him. It is impossible to insert these words in the 

-rei if these words 
found a place in it. Prasaddas Sen v. K. S. Baner- 
jee (1), doubted in view of Revati Mohan Das v. 
Jatindra Mohan Ghose (2) and Bhagchand Dagadusa 
v. Secretary of State for India in Council (3), relied 


, 
. 


n. 

A. from an order of the District Judge, 
Patne, dated March 13, 1935, reversing that 
of ihe Munsif, Barh, dated July 20, 1934. 

The Government Pleader, for the: Appel- 
lant. ` 
Messrs. A. K. Ray and S. K. Roy, for the 
Respondents. 


Agarwala, J.—The plaintiff-respondent 
instituted a suit in the Court of the Munsif 
of Barh to recover the rent of a holding. 
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The rent of the holding in suit is payable 
in equal shares to the proprietors of two 
estates one Of whichisa khas mahal. The 
Secretary of State was impleaded as a pro 
forma defendant but no notice under s. 80 
of the Code of Civil Procedure was served 
on him. On objection taken in the trial 
Court the learned Munsif held that non- 
compliance with s.80 barred the mainten- 
ance of the suit. The plaint was, therefore, 
rejected. On appeal by the plaintiff to the 
District Judge of Patna, the learned District 
Judge has held that as no relief was claimed 
against the Secretary of State notice under 
s. 80 was not necessary. In coming to this 
‘conclusion the learned Judge has taken 
into consideration the fact that the notice 
required by s. 80 must state, among other 
things, the cause of action and the relief 
which the plaintiff claims. In the view of 
the learned Judge, these requirements of the 
section indicate that where no cause of 
action against the Secretary of State is 
alleged and no relief is sought as against 
him, no notice is required. [am unable to 
accept this interpretation of this section. 
Section 80 deals with two classes of suits, 
(a) suits against the Secretary of State for 
India in Council and (b) suits against a 
Public Officer in respect of any act purport- 
ing to be done by such Public Officer in 
his official capacity. With regard to both 
these classes of suit the section is clear and 
peremptory that notice must be served on 
the Secretary of State or on the Public 
Officer, as the case may be, as a condition 
precedent to the institution of the suit. 
The learned District Judge referred to an 
observation in the case of Prasaddas Sen v. 
K. S. Banerjee (1) where the learned Chief 
Justice of the Calcutta High Court, in a suit 
against an Official Receiver, indicated that 
there may be ceses against Public Officers, 
which do not require notice, and that suits 
ex contractu against Public Officers would 
fall within that class of cases. It is doubt- 
ful whether that proposition can be main- 
tained in view of the decision ofthe Privy . 
Council in Rebati Mohan Das v. Jateendra 
Mohan Ghose (2), where Sir George Lowndes 
said: 

“The learned Subordinate Judge held that the 
section had no application to suits in contract, and this 
dictum was rightly repelled -by Mukerji, J. who 
delivered the judgment of the High Court. Having 

(1) 57 C 1127 at p. 1134; 130 Ind. Cas. 908; AIR 
1931 Cal. 61; Ind. Rul, (1931) Cal. 423. 

(2) 61 O 470 et p. 475; 148 Ind. Cas. 482; 6 R PC 
121; 38 CW N 517; 11 O WN 463; 66M L J 506; 4 
I R 1934 P C 96; (1934) M W N 381; 39 L W. 504; 
(1934) A LJ 406; 59 G L J 252; 36 Bom. L R 544; 
1934 O L-R 369; 1934 A L R 508 (P. G). — i 
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regard to the decision of this Board in Bhagchand 
Dagadusa v. Secretary of State for India in Council 


(3), their Lordships think that no such distinction is 
possible”. 

In the Bombay case referred to, at p. 747* 
of the Yreport, Viscount Sumner said : 
| “Section 80 is express, explicit and mandatory, and 
it admits of no implications or exceptions. A suit in 
which inter alia, an injunction is prayed is still ‘a 
sult within the words of the section, and to read any 


qualification into it is an encroachment on the function 
of legislation”. 


To accept the interpretation of the learned 
District Judge in the present case would 
entail reading into the section a qualifica- 
tion that in a suit against the Secretary of 
State notice is not required where no relief 
is Sought as against him. It is impossible 
to insert these words in the section or to 
read the section as if these words found a 
place in it. The words of the section are 
_ perfectly unambiguous, that no suit shall be 
instituted against the Secretary of State 
until two months after notice of the suit 
has been served upon him. There is no 
qualification of this requirement and no 
qualification can be read into the section. 

The order of the learned District Judge 
remanding the case to be disposed of on the 
merits will, therefore, be varied to this 
extent,. that the name of the Secretary of 
State will be expunged from the action. 

The appellant is entitled to his costs in 
this Court and in the Court below. 

Varma, J.—I agree. l 

D. Case remanded. 

(3) 51 B 725; 104 Ind. Gas. 257; 54 I A 338: 53 M 
L J81; AIR 1997 PC 176; 25 A L J 641; 29 Bom. L 


R 1227; (1927) M W N 561; 46 C L J76; 1 Luck. Cas. 
291; 32 C W N 61; 26 L W 809. 


*Page of 51 B.— Kd. | 





PATNA HIGH COURT 
Miscellaneous J. C. OS per No. 83 of 
19 


April 29, 1935 
COURTNEY- BRRELL, C. J. AND VARMA, J. 
PANCHI MANDAL—PAUPER— 
APPLICANT 


VvETSUS 
“GENA MANDAR —Opposits Parry 


Award—Suit for passing decree in accordance with 
award — Arbitrators, whether necessary parties— 
Limitation Act (IX of 1908), s. 6—Applicability to 
applications under Sch, II, para. 20, Civil Procedure 
Code (Act V of 1908). 

There is no provision of law under which it is 
necessary to make the arbitrators parties to the 
suit for passing decree in accordance with the 
award, 

Section 6, Limitation Act, does not apply to cases 
under para. 20, Sch. IL Oivil Procedure Code. 
Ram Ugrah Pande v. Achroj Nath (1) and Ma Thein 
Tinv. Maung Ba Than (2), referred to. 


PANCHI MANDAL ¥. GENA MANDAR . (PATNA) 691 
Mr. S. M. Gupta, for the Applicaiit. 
Mr. D. C. Varma, for the Opposite 
Party. 


Varma, J.—This was a Rule issued on 
the trial Court to show cause why the de- 
cision in Suit No. 26 of 1924 should not 
be set aside and why a decree should not 
be passed in terms of the award. The 
circumstances under which this Case came 
before the High Court have been dealt 
with in some of the previous orders of 
this Court. In order to understand them 
I shall put the circumstances shortly. 
There were two brothers Nathan and Dar- 
bhangi. Darbhangi’s wife was called Ima and 
his daughter was called Sonabati. His 
sons were dead. Nathan had four sons who 
were minors. After the death of Darbhangi, 
Ima and his daughter lived with Nathan. 
Nathan had borrowedasum of Rs. 200 
from Gena Mandar on June 26,1919. [t 
is said that after the death of Nathan 
one bigha of land was given to Gena by a 
registered sale-deed. Gena married Sona- 
bati, and from Ima he got half of the 
joint property on transfer. With regard to 
this transfer a panchayatt was held on 
July 29, 1923. It appears that almost all 
the villagers took partin the panchayatt 
and their award was to the effect that 
nothing was dueto Gena. On August 2, 
1923, just afew days after the date of the 
award, Gena filed a suit against the 
minors to realize his debt of Rs. 200. This 
suit was No. 648 of 1923. It was decreed ex 
parte on December 11, 1923. 

There is some dispute as to whether the 
minors ectually appeared or not through 
their guardian, but at present we need not 
express any opinion upon that. On Febru- 
ary 4, 1924 (there is some dispute about 
the exact date, because it may be 
February 12, as appears from the record) 
a petition was filed on behalf of the minors 
under para. 20, Sch. I, Civil Proce- 
dure Code, requesting the Court to pass a 
decree in terms of the award. This suit 
was dismissed on various grounds, the two 
chief grounds being that the petition was 
filed beyond time and that all the arbitra- 
tors were not made parties. It appears 
that the petitioners brought a suit which 
was Suit No. 52 of 1924, on May 25, 1925, 
to set aside the decree passed ex parte 
in Suit No. 648 of 1923, on the ground 
that the decree was vitiated by fraud. But 
it further appears that they filed the suit 
as paupers, The Munsif dismissed the 
suit. The appeal before the District Judge 
of Bhagalpur was also dismissed, as there 
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wes no point of law; and a revision be- 
fore this Hon'ble Court was also dismissed. 
Mr. Gupta, appearing on behalf of the 
petitioners, urges that the trial Court was 
wrong in dismissing the Suit No. 26 of 1924 
on the ground that all the arbitrators were 
.fot made pariies. This contention of Mr. 
Gupte is justified for there is no provision 
of law under which it is necessary to make 
the arbitrators parties to the suit. On the 
question of limitation the position 1s 
different. Mr. Gupta urges that during the 
minority of the petitioners limitation did 
not run against them. Mr. Janak Kishore; 
appearing on behalf of the opposite party, 
points out that s. 6, Limitation Act, does not 
apply to cases under para. 20, Sch. IL 
Civil Procedure Code: see Ram Ugrah Pande 
v. Achraj Nath (1) and Ma Thein Tin v. 
Maung Ba Than (2). In the face of these 
decisions it must be held that the applica- 
tion was time-barred. We regret that we 
are obliged to arrive at this decision be- 
cause there are circumstances in the case 
which we could have wished to investigate 
but the law leaves us no choice in the mat- 
ter. The Rule is, therefore, discharged. 

Courtney-Terrell, C. J—I agree. 

Rule discharged. 


D. 
(1) 38 A 85; 31 Ind. Oas. 899; AI R1915 All. 369; 
19 AL J 1115 


of) LR 256; 76 Ind. Cas. 493; A I R 1923 Rang. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 2026 of 1931 
- June 25, 1935 
ADDISON, Ac. C. J. AND 
Din MUHAMMAD, J. 
Subedar KESAR SINGH AND ANOTHER— 
PLAINTIFFS—ÅPPELLANTS 
VETSUS 
ACHHAR SINGH AND OTHERS— 
DEFENDANTS—RESPONDENTS. 

Custom (Punjab)—Succession — Randhawa Jats of 
Gurdaspur District — Daughter, if excluded by 
collateral of fifth degree of father—Riwaj-i-am of 
1913 of Gurdaspur District—Answer to Question No. 
16, ¿if correct. 

Among: the Randhawa Jats of Gurdaspur Dis- 
trict, daughters are only excluded from inheriting 
the ancestral and self-acquired property of their 
father by collaterals within four degrees, . Ool- 
laterals of the father of the fifth degree do not 
exclude daughters. Beg v. Allah Ditta (2), 
not followed. Labh Singh v. Mango (3), followed. 
Gurdit Singh v. Malan (4, held no longer law. 

The reply to question No. 16 in the new riwaj-i-am 
of 1913 goes too lar andit was made outof self- 
interest, inasmuch as it states that gll collaterals, 
however remote, exclude daughters, Ramzan Shah 

, Sohna Shak (|), relied on, 
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S.C. A. from the decree of the District 
Judge, Dalhousie, dated August 5, 1981. 

Messrs. Devi Dayal and Harbhajan Das, 
for the Appellants. 

Messrs. Har Dayal and Achhru Ram, for 
the Respondents. 

Addison, Ag. C. J—The land in dispute 
belonged to Attar Singh, a Randhawa Jat 
of village Ghanike Bangar in the Batala 
Tahsil of Gurudaspur District. He died 
some 40 years ago and was succeeded by 
his widow, Musmmat Tabo. She gifted the 
land in April 1924 in favour of their two 
married daughters, Muasammat Harkeur and 
Musammat Dai. After the death of 
Musammat Tabo, one set of reversioners 
sued the daughters for possession of their 
two-thirds share of Attar Singh’s land 
on the ground that they were entitled to 
succeed upon the death of the widow, who 
had no power to make a gift of it in 
favour of the daughters. Another set of 
reversioners brought a separate suit for 
their one-third share. During the pendency 
of the first suit, Mit Singh, one of 
the plaintifis died and that suit abated to 
the extent of his one-third share of the 
land in dispute. Thus, only one-third 
share of the land in dispute is now in 
suit in each case. The Courts below have 
concurred in finding that the land is not 
ancestral and that the daughters succeed 
to their father's self-acquired land in 
preference to collaterals of the fifth degree. 
On these findings the two suits. were 
dismissed by the trial Court and the 
appeals were dismissed. Against these 
decisions these two second appeals have 
been admitted to a hearing on certificates 
granted by the District Judge under s. 41 
(3), Punjab Courts Act. 

In the Customary Law of the Gurdas- 
pur District, prepared in 19138, the Answers 
to Questions Nos. 16 and 17, as recorded 
at pp. 30 and 31, are in favour of the 
appellants. It is stated that the general 
rule is that daughters are excluded by 
the widow and male kindred of the de- 
ceased, however remote, with certain excep- 
tions which do not apply to the present 
case. It is also clearly stated that-no dis- 
tinction is made between immoyable and 
movable, ancestral and self-acquired, pro- 
perty of the father. In Appendix ©, at 
p. 73, however a fairly large number of 
mutations are set out in which daughters 
inherited. 

A customary law .had been compiled 
in the 1893 Settlement. In it are the same 
Questions Nos.. 16 and 17 at pp. 18 and 
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19. The answer is still the same as re- 
gards question No. 7 namely, that there is 
no distinction between the immovable 
and movable, ancestral and self-acquired 
property of the father; and as this cus- 
tomary law was prepared ata time when 
the villagers were less sophisticated, there 


seems prima facie no reason to doubt the. 


statement of custom contained in both of 
riwaj-t-ams in this respect. The answer 
to question No. 16, is, however, different. 
It was stated in 1933 that if there were 
near male kindred, daughters and their 
descendants did not inherent though they 
were entitled to maintenance until their 
marriage. A note was added that the exact 
limit of relationship within which near 
male kindred excluded daughters and their 
descendants was not fixed, though probably 
all male descendants of a common great- 
grandfather would, it was said, exclude 
daughters, as the latter's right of inherit- 
ance as such was very weak in this dis- 
trict. Reference was also made to Ramzan 
Shah v. Sohna Shah (1). The authority 
just referred to is an interesting one. In 
that case the collaterals were of the fifth 
degree and it was held that they were 
too remote to exclude daughters. An in- 
teresting paragraph from this judgment 
may be quoted : 

“No doubt it has been held that daughters are 
generally excluded by nephews (though there are 
exceptions even to this), but in all cases where the 
collateral was more distantly related, the question 
of custom has had to be made the subject of a 
special inquiry, the result of which has been some 
times for, sometimes against, the exclusion of the 
daughter; the number of cases where it has been 
against exclusion naturally increasing, as the 
relationship of the collateral became more remote. 
But in eech case the custom has been decided 
by special inquiry and not on general assumptions.’ ` 


With great respect we endorse ihese 
remarks. In view of Ramzan Shah v. 
Suvhna Shah (1) and of the entries in the 
riwaj-t-am of 1893, which was compiled 
shortly after the decision in that case, 
we think that the reply to question No. 16 
in the new riwaj-i-am of 1913 goes too 
far and that it was made out of self- 
interest, inasmuch as it states that all 
collaterals, however remote, exclude daugh- 
ters. It may be the case that, in the 
Punjab, custom can be regarded as 
something which doss slowly and imper- 
ceptibly change and that it need not be 
absolutely invariable, though the latter 
is the usual conception of what custom is. 
But such a change would have to be 
gradual .and a new custom cannot be 


- (1) 60 P R 1889. 
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created by the mere assertion of the 
various tribes ata subsequent settlement. 
With respect to this matter, it has always 
appeared to us that the earliest riwaj-i-am 
serves aS a very useful check on subsequent 
riwaj-i-ams and may even be regarded as 
the most important dccument in which 
custom has been recorded. It may here 
be stated that this affords an explanation 
to the somewhat large number of 
instances given in Appendix ‘C’ in the 
1913 document where daughters are shown 
as inheriting. No inquiry was made as 
to how remote the collaterals were in 
these instances. That was probably because 
in 1913 the various tribes stated that the 
general rule was that daughters were 
excluded by collaterals, however remote. 
The first statement in the 1893 document 
was not looked at. Had that been done 
and had the instances, in which daughters 
inherited, been investigated to see what 
was the degree of relationship of the 
collaterals in each case, the 1913 docu- 
ment would have been of much greater 
use. 

Their Lordships of the Privy Council 
in Beg v. Allah Ditta (2) held that the 
entry in the riwaj-i-am in favour of the 
succession of a daughier’s son whose 
father was a khanadamad, in preference 
to collaterals, was a strong piece of evi- 
dence in support of such custom which it 
lay upon the plaintiff's collaterals to rebut, 
even assuming that there was a general 
custom of agnatic or collateral succession 
in default of male issue to tre exclusion 
of female heirs among the agricultural 
tribes of the Punjab, about which the 
decisions of the Punjab Chief Court were 
by no means uniform. This means that 
the entries in the 1913 document must 
be considered in the lirst instance a strong 
piece of evidence which cannot be sub- 
tracted from by general consideration, such 
as statements to the effect that daugnters 
could not have taken pars in tue inquiry 
and, therefore, any entry against them in 
the riwaj-i-am must be neld to be of little 
value. That would be to go against the 
decision of taeir Lordships of tne Privy 
Council, and this has already been pointed 
out in Labh Singh v. Mango (3), and in 
many other rulings. Since tnab time suen 


(2) 45P R 1917; 38 Ind. Cas 354; A LR 1916 PU 
129; 44 I A 89; 44 O 749; 12 PWR 1917; 21 MLT 
310; 32 ML 615; 19 Bom. L R333, 15 AL Ss 525; 21 
OW N 842; 26 O LJ 175 (P ©). 

(3) 8 Lah, 281; 100 Ind, Cas, 924; AIR 1997 Lah, 
241, 
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authorities as Gurdit Singh v. Malan (4) 
have lost all importance as they proceed 
on the assumption that a custom opposed 
to so-called general custom (whatever that 
may mean) was not sufficient to shift the 
onus of proof on to the other side. In 
the present cases the District Judge has 
practically returned to Gurdit Singh v. 
Malan (4) and given importance to the 
consideration that daughters usually succeed 
in the Province according to general 
custom (which term is clearly a misnomer) 
to the self-acquired property of their 
father. 

In this respect we are not in agree- 
ment with him, though we are of opinion 
that these appeals must be dismissed. As 
early as 1889, the proper principle was 
laid down and this was incorporated in 
the rtwajt-am of 1893. In the present 
cases, the collaterals are of the fifth 
degree and according to the 1893 docu- 
ment, the usual rule in this district was 
that daughters were only excluded from 
inheriting the ancestral and self-acquired 
proper , of their father by collaterals 
within four degrees, while within those 
degrees there were exceptions, each case 
demanding a special inquiry as to what 
the exact degree of relationship was. In 
the present cases, there is nothing to 
show apart from the document of 1913, 
_which is in this respect discredited: that 
collaterals of the fifth degree are entitled 
to exclude daughters. The appellants have, 
therefore, not proved their case. It is for 
these reasons that we dismiss these appeals 
with costs. 

Appeals dismissed. 


N. 
(4) 5 Lah. 364; 84 Ind. Oas. 171: AT 
35; 1 L 0 279, ; DAN 
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PATNA HIGH COURT 
Appeal from Appellate Order No. 122 
of 1935 
February 14, 1936 
SAUNDERS, J. 
RAMRACHHYA SINGH AND 0THERg 
~—A PPELLANTS 
VETSUS 


DAMAR SINGH AND orasrs-— 


a „RESPONDENTS 

ota Nagpur Tenancy Act (VI of 1908 

218 (2), 11—Rent sult Defendons Bae man 

is barred by s. 1l—Issue tried and decided in fa- 

vour of plaintif —Defendant, whether can appeal 
Section 215 of the Chota Nagpur Teéhancy ‘Act 

provides that no judgment of a Deputy Commis- 

sioner (which term includes a Deputy Collector 
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empowered to try rent suits) in any suit and no 
order of a Deputy Commissioner passed in any suit 
relating to the trial thereof.....:......... shall be open 
to revision or appeal otherwise than as expressly 
provided in the Act. Section 218 allows an appeal 
only where the suit had been tried and decided. 
But where in a rent suit, on the objection by the 
defendant, only a preliminary issue, as to whether 
the suit is barred by the provisions of s.11 of the 
Chota Nagpur Tenancy Act, is tried and decided 
in favour of the pleintiff, no appeal lies from the 
decision as from a decree for it does not, so far as 
the Court that made it was concerned, conclusively 
determine the rights of the parties with regard to 
any of the matters in controversy in the suit. Only 
one issue has been decided and it remained to be 
decided whether the plaintiffs were entitled to a 
decree for rent. The position would of course be 
different if the the Court decides the issue against 
the plaintiffs and dismisses the suit. The plaintiffs 
would then have had aright of appeal. ` 


A. from an order of the Deputy’ Commis- 
sioner of Hazaribagh dated December 22, 
1934, reversing an order of the Sub- 
Hier ie Officer of Chatra, dated September 
11, 1934. 


Mr. Nirud Chandra Ray, for the Appel- 


lants. 


Messrs. Mahabir Prasad and Hari- 
nandan Singh, for the Respondents. 


Judgment —In a suit brought by a 
person claiming tobe a tenure-holder for 
arrears of rent payable by ratyats holding 
land in the tenure, the latter objected that 
the suit was barred by the provisions of 
s.11 of the Chota Nagpur Tenancy Act 
because the plaintiffs’ names had not been 
registered in the office of the superior 
landlord as required by that section. This 
question was decided by the trial Cuurt 
asa preliminary issue with the consent of 
the parties and the Court held that as the 
plaintiffs hed acquired a title to the estate 
by adverse possession, 8. 11 of the Act was 
inapplicable. Having decided this issue 
the Court was about to proceed with the 
trial of the suit but the defendants preferr- 
ed what purported to be an appeal against 
the decision to the Deputy Commissioner. 
This appeal was heard and decided in the 
plaintiffs’. favour, the Deputy Commissioner 
holding that registration of their names 
was necessary. The appeal was accordingly 
allowed and the Rent Suit Deputy Collector, 
before whom in the meantime by the order 
of the Deputy Commissioner the further 
hearing of the suit had been stayed, dis- 
missed the suit in conformity with the 
Appellate Court’s order. This second appeal 
by the plaintiffs is against the order of the 
Deputy Commissioner. 

The first point taken on behalf of the - 
appellants is that the order of the learned 
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Jurisdiction as no appeal lay to him from 
an order passed by the trial Court on a 
preliminary issue which did not amount to a 
decree. This contention, in my opinion, is 
correct. No appeal lay from the decision 
‘of the Deputy Collector as from a decree 
for it did not, so far as the Court that 
made it. was concerned, conclusively 
determine the rights of the parties with 
regard to any of the matters in controversy 
in the suit. Only one issue has been 
decided andit remained to be decided 
whether the plaintiffs were entitled to a 
decree for rent. The position would of 
course have been different if the Deputy 
Collector had decided the issue against 
the plaintiffs and dismissed their suit, 


The plaintiffs would: then have had a right. 


‘of appeal. The appeal was apparently 
taken by the Deputy Commissioner to be 
from an order; but I donot find any provi- 
sion in the Chota Nagpur Tenancy Act that 
permits an appeal from an order of that 
kind. The hearing of a suit cannot be 
interrupted in order to enable a party to-it 
to obtain a decision of an Appellate Court 
as to whether a particular issue has been 
correctly decided. Section 215 of the Act 
provides that no judgment of a Deputy 
Commissioner (which term includes a 
Deputy Collector empowered to try rent 
suits) in any suit and no order of a 
Deputy Commissioner passed in any suit 
relating to the trial thereof............shall 
be open to revision or appeal otherwise 
than aS expressly provided in the Act. 
The appeal, it must be supposed, purported 
to be under sub-s. (2) of s. 218. But that 
section allows an appeal only where the 
suit had been tried and decided. In the 
present case only one issue had been 
decided. This second appeal may be 
taken to be an application for revision and 
in exercise of the Court’s powers of revi- 
sion [set aside the order of the Deputy 
Commissioner allowing the appeal and the 
order of the Rent Suit Deputy Collector 
dismissing the suit. The hearing 
of the suit on the other issues will now 
proceed. Ifthe suit is decreed by the trial 
Court, it will of. course be open to the 
defendants to appeal on the ground that the 
suit is not maintainable in view of tne 
provisions of s. llof the Chota Nagpur 
Tenancy Act. The parties will bear their 
own costs of this Court and of the Court of 
the Deputy Commissioner. 
D. Order accordingly. 


Civil Appeal No. 163 of 1931 
December 19, 1935 
MOHAMMAD NOOR AND Varma, Jd. 
NITAI LAL DUTTA—PLaIntire — 
APPELLANT 
versus 


GOBINDA BHUSHAN SEN AND otanes— 
DEFENDANTS— RESPONDENTS. 

Practice—Pleadings—Two independent claims join- 
ed in one suit—Plaintiff should be asked to elect 
—Chota Nagpur Tenancy Act (VI of 1908), ss. 21, 
22, 139 -(4)—Suit by landlord jor ejection of occu- 
pancy tenant for using land in way detrimental to 
tenancy is entertainable by Deputy Commissioner 
—Suit for injunction restraining such use, whether 
lies in Civil Court—Hindu Law-~Dayabhaga—~Partt- 
tion—Partition between brothers—~Properties must 
be deemed to be separate—Record of Rights—Evidenti- 
ary value of. 

Where Gna suit the plaintiff has sued for a 
declaration of his title as proprietor in respect of 
two-thirds of the land and for partition of his 
share after a declaration of that title and has also 
sued the admitted ratyats of the land for an 
independent relief egainst them in respect of the 
house which they have built on it calling upon 
them to remove the building and thus joing two 
elaims and causes of action absolutely independent 
and unconcerned with one another, the suit should 
not be tried in the form in which if is 
instituted. The plaintiff should beasked to elect to 
proceed with one of the claims. 

Quaere,—Under s. 21, Chota Nagpur Tenancy Act, 
an occupancy raiyat is not entitled to use his 
land in such a way as to render it unfit for the 
purpose of tenancy. The penalty for such use is 
provided in s. 22, and the raiyat is liable to be 
ejected. A suit for such ejectment is entertainable 
execusively by the Deputy Commissioner under 
s, 139 (4), Chota Nagpur Tenancy Act. It is doubt- 
ful whether under the tenancy law of Chota Nagpur 
a suit lies in Oivil Court egainst an occupancy 
raiyat for injunction to restrain him from using 
his land in away detrimental tothe tenancy. The 
landlord by suing for injunction cennot circumvent 
the jurisdiction of the Deputy Commissioner, 

Under the Dayabhage School of Hindu Law once 
there is a pertition between brothers, it mustbe taken 
that all the properties had been separated. The mere 
fact that the brothers execute certain documents 
jointly does not show that they have not separated. 

The Record of Rights has a presumptive evi- 
dentiary value. Under the law the entries must 
be presumed to be correct unless the contrary is 
proved by evidence. 

C. A. from original decree of the 


Sub-Judge, Dhanbad, dated June 15, 1931. 
Messrs. Abani Bhushan Mukharj and 
S. C. Mazumdar, for the Appellants. 
Messrs. P. K. Sen and U. N. Banerji, for 
ondents. 
Wg Noor, J.—The facts of the 
case out of which this appeal has arisen 
are simple though a number of unneces- 
sary facts and documents brought on the 
record have made them somewhat com- 
plicated and have clouded the real issue 
involved in it. The suit relates to two 
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Pieces of land, being survey plots Nos. 
2396 and 2397 situated within the town 
of Jharia in the district of Manbhum. 
They arefiwithin the area referred in the 


suit as Manbad which is the barmottar 


property of some Brahmins who for the 
sake of brevity may be called ‘the Hazras’. 
After division and sub-division among the 
Hazras these two plots came to the share 
of one Ramkumar Hazra, and on his 
death to the share of his three sons, 
Raghu, Sibu and Sambhu. It is an ad- 
mitted fact that these plots along with 
some other plots of land formed the oc- 
cupancy holding of one Lochen Dutt the 
ancestor of defendants Nos. 2,3 and 4, the 
Hazras being’ their landlords. After divi- 
sion and sub-division mong the descen- 
dants of Lochan Dutt, these two plots 
along with another plot No. 1269 came 
to be possessed by one Bileshwar Dutt, 
the father of defendents Nos. 2 to 4 as 
raiyat with an annual rent of Re. 1-8-0. 
So far the position is admitted, îi. e., de- 
fendents Nos. 2 to 4 are the ratyats of 
the three plots Nos. 1269, 2396 «nd 2397 
on an annual rent of Re. 1-8-0, end 
Raghu Hazra and his brother were their 
landlords. The plaintiff claims to heve 
acquired from the Hazras mukarrari of 
plot No. 1269 along with some other lands 
under a deed dated October 8, 1913 
(Ex. 3.). We are, however, not concerned 
with that plot as the suit is, as I have 
said, in respect of the other two plots 
only. It appears that Raghu Hazra executed 
a sale-deed (Ex. A-1), on January 20, 1917, 
in respect of all the three plots of land 
in favour of defendent No. 1 who isthe 
sister's son of defendants Nos. 2 to 4. 
Thereafter there was the settlement proc- 
ceeding in which defendant No. 1 alone was 
recorded as the landlord of these two plots 
and the plaintiff was recorded in respec: 
of plot No. 1269. After the settlement 
operation the plaintiff got a sale-deed in 
respect of two-thirds of these two plots 
from Sibu and Sambhu, the two brothers 
of Raghu who claimed to have thet much 
share in them presumably on the ground 
that Raghu had no more than one-third 
shaie in them. The simple question in 
this case is wheiber the defendant No, 1 
acquired any title 10 the proprietary right 
in these two plots frem Raghu by virtue 
of the sale-deed (Ex. A-1) doted Janu- 
nary 20, 1917, or whether thet sale-deed 
did not operate beycnd one-third share of 
the two plots, the other two-thirds heing 
the property of Raghu's two brothers Sibu 
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and Sambhu, who conveyed it to the 
plaintiff under Ex. 8 dated February 17, 


1925. 

The present suit is for a declaration of 
the plaintiff's title to the two-thirds share 
of the two plots on the basis of his 
purchrse from Sibu and Sambhu, and for 
partition by metes and bounds between 
him and defendant No. 1 so as to separate 
his two-thirds share from the one-third 
share of defendant No. 1 by virtue of the 
latter's purchase from Raghu alone. The 
plaintiff also impleaded in the suit the 
raiyats, defendants Nos. 2 to 4, and asked 
for a permanent injunction egainst them 
restraining them from erecting any house 
upon theland and for an orderthat any 
house which may have been built by them 
upon the lend should be removed and in 
case of failure on their part to ao so it 
should be demolished by the Court. The 
defence was a denial of the plaintiff's title 
to the two plots in question. Jt was 
claimed to be entirely owned by defen- 
dant No. 1 by virtue of his purchase 
from Raghu under Ex. A-l. It was alleged 
by the defendanis that there was a parti- 
tion among the three brothers Raghu, Sibu 
and Sembhu and the two plots in suit and 
some other lend fell to the share of 
Raghu alone. The learned Subordinate 
Judge has dismissed the suit holding that 
the plaintiff had no title and that the 
suit was barred by limitation. The plain- 
tiff has preferred this appeal. I must 
stete at the outset that the suit seems to 
me of a very peculiar nature. Two causes 
of action against two sets of defendants 
have been combined in one suit. Jn one 
suit the plaintiff has sued for a declar- 
ation of his title as proprietor in respect 
of two-thirds of the land against defen- 
dant No. 1 and for partition of his share 
afier a declaration of that title, and has 
also sued the admitted raiyats of the land 
for en independent relief against them 
in respect of the house which they have 
built on it. 

It is again curious that the plaintiff has 
not confined his relief for injunction and 
demolition of house on land which may 
eventually fall to his share after his title 
be established and his portion separated. 
He has asked for demolition of house 
standing on any portion of the two plots. 
In my opinion the learned Subordinate 
Judge ought io have called upon the 
plaintiff to elect. The two claims in the 
suit were absolutely independent and 
unconcerned with one another. A suit 
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against an alleged.co-sharer for declaration 
of title and partition has nothing whatso- 
ever to do with a suit against occupancy 
raiyats calling upon to remove a building 
from his holding. The suit, in my opinion, 
ought not to have been tried in the 
form. The result has been that a number 
of unnecessary materials were brought on 
the record which must have prolonged the 
trial and has, in fact, unnecessarily prolong- 
ed the hearing of the appeale 

Again, I am not quite sure whether the 
plaitiff’s suit, so far as the tenant-defen- 
dants are concerned, is maintainable at 
any ratein the Civil Court. Under s. 21, 
Chota Nagpur Tenancy Act, an occupancy 
raiyat is not entitled to use his land in 
such a way as torender it unfit for the 
purpose of tenancy. The penalty for such 
use is provided in s. 22, and the raiyat 
is liable to be ejected. A suit for such 
ejectment is entertainable exclusively by 
the Deputy Commissioner under s. 139 (4), 
Chota Nagpur Tenancy Act. Ihave grave 
doubts whether under the tenancy law of 
Chota Nagpur a suit lies against an. oc- 
cupancy raiyat for injunction to restrain 
him from using his land in a way 
detrimental to the tenancy. The landlord 
by suing for injunction and demolition 
of the house cannot circumvent the jurisdic- 
tion of the Deputy Commissioner. Even 
under the Bengal Tenancy Act the right 
of the landlord is to get compensation and 
to have the misuse remedied if it is 
remediable. In case compensation be not 
paid and the remediable misuse be not 
remedied, the landlord is entitled to eject- 
ment: s. 155, Bengal Tenancy Act. 

1 find that the question about the juris- 
diction of the Civil Court to entertain a 
suit like this was raised but seems to 
have not been pressed by the defendants 
At any rate, the plaintiff's suit so far as 
it relates to the relief against defendants 
Nos. 2 to 4 is bad as it is combined 
with a suit which is for declaration of 
title and partition against the plaintiff's 
alleged co-sharer, defendant No. 1. 
However, as the plaintiff's suit fails on 
the merits it is not necessary for me te 
pursue this point further. I now come to 
the main point in the case, viz., whether the 
plaintiff is entitled to two-thirds share of 
the two plots and, as I have said, the 
only question is whether Raghu, the elder 
brother, was entitled to transfer the whole 
of it to defendant No. 1 on January 20, 
1917. The learned Subordinate Judge has 
said that perhaps defendant No. 1 is a 
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benamidar for defendants Nos. 2 to 4, 
This was not the case of the plaintiff nor 
was it of any of the defendants, and so 
far as this case is concerned, the question 
is immaterial. Now the Record of Rights is 
entirely against the plaintiff. It has a 
presumptive evidentiary value. Under the 
law the entries must be presumed to be ~ 
correct unless the contrary is proved by 
svidence. Defendant No. 1 has been 
recorded as landlord of the two plots by 
virtue of his purchase from Raghu. It is 
of importance that while a purchaser from 
Raghu Hazra, t.e., defendant No. l, was 
getting his name recorded as the land- 
lord of these two plots during the settle- 
ment operation, no objection whatsoever 
was raised on behalf of the two brothers. 
The plaintiff in. his deposition has admitt- 
ed that during the time of the settlement 
operations he understood that defendant 
No. 1 was the sole landlord of the two 
plots. It was later, on information received 
from Sibu and Sambhu, that he came to 
know that their share was not affected 
by the sale by Raghu. Defendant’s case 
is, as I have said, that the three brothers 
had separated and that these two plots 
along with some other lands of Manbad 
came into exclusive share of Raghu. That 
there was partition between the three 
brothers seems to have been admitted by 
the plaintiff's witness No. 5, though he 
makes a reservation that so far as the 
land in suit is concerned, there was no 
partition. 

In my opinion, the learned Subordinate 
Judge has rightly held (the parties being 


-governed by the Dayabhaga school) that 


once there is a partition between brothers, 
it must be taken that all the properties 
had been separated. From the two 
documents which are of very great im- 
portance, viz, Exs. C (2) and E (9) 
executed by Raghu- alone, it is clear that 
at the time of their execution (1914-15) 
Raghu at least claimed to have separated 
from his two brothers. The learned Ad- 
vocate for the appellant has referred to 
a number of documents showing that the 
three brothers executed them jointly. But 
their joining in a particular document 
in respect of other properties will not 
show that they had not separated. The 
uimost which these documents show is 
that the three brothers had shares in those 
properties. It appears that one of the 
brothers Sibu, was present in Court-and 
as soon as the attention of the Court was 
drawn to his presence, he walked away. 


698 


Though present in Court he did nct dare 
to come into the witness-box to prove 
that he was joint with Raghu and that 
in 1917 Raghu had no exclusive right co 
transfer these two plots. It is unnecessary 
for me to refer to the documents in 
detail. In my opinion, there are clear 
indications on the record to show that the 
brothers had separated and that Raghu 
was entitled to transfer the two plots 
exclusively, end he having done so in 
favour of defendant No. 1 the two bro- 
thers had no right to transfer it to the 
plaintiff after the Record of Rights in 
1925. It seems that the plaintiff entered 
into what may be called a speculative 
transaction. The value of the property is 
not at all considerable, the rent realizable 
by the plaintiff even if his case succeeded 
will be Re. 0Q-10-8.. The real object of 
the plaintiff was to acquire a portion of 
the landlord’s right in these two pieces of 
land and thereby use measures against 
defendants Nos. 2 to 4 to exact some 
money from them as they had put up 
buildings on these lands. Even if the 
plaintiff had any title, for the reasons 
given by the learned Subordinate Judge 
and for what I have stated in the earlier 
part of my judgment, the plaintiff was 
not entitled to any relief against defen- 
dants Nos. 2 to 4, at any rate, in the 
present suit. In my opinion, there is no 
merit in this appeal and I would dismiss 
ib with costs to the contesting respondents. 
Varma, J.—I agree. 
D, Appeal dismissed. 





PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Revision Petition No. 270/15-C of 1935 
August 22, 1933- 
Mir AHMAD, A. J.C. 
LAIQA RAM—Peririoner 
VETSUS f l 
GOKAL CHAND AND OTHERS— 
RESPONDENTS 

Mortgage—Suit for return of mortgage money on 
ground of failure of security — Whether barred if 
mortgagee having failed in suit for possession files 
second suit for the money-—Civil Procedure Coda 
(Act V of 1908), O. II, r. 2 

A suit for return of mortgage money onthe ground 
of failure of security is barred under O. II, r. 2, 
Civil Procedure Code, if the mortgagee first sues for 
possession and having failed there, institutes the 
second suit for the money. Udairaj Singh v. Ram 
Udit Tewari (1), Sheo Ratan Singh v. Ram Singh (2), 
Hari Chand v. Mela Ram (3). Harnam Singh v. Bhola 
Singh (4), Ram Autar v. Shankar Dayal (5) and 
Lakhmidas Gopichand v. Ghulam Nabi (6), relied on. 
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©. R. P. from an order ofthe District 
Judge, Derajat, dated May 30, 1935. 

Mr, Raja Singh, for the Petitioner. 

Sheikh Allah Bakhsh, for the Respon- 
dents Nos. 1 to 3. i 

Order.—Three kanals 2 marlas of Chahi 
land situated in village Mitha-Khel (Kohat 
District) was mortgaged to Rattanchand 
by Gokalehand, Hukamchand and Mathra- 
das for Rs. 550. Gokaichand and Hukam- 
chand possessed 4th share and Mathradas 
ath in the total area. The remaining 
half belonged to Musammat Lalbai and Ru- 
kanbai who were not parties to the mortgage 
transaction but for whom the mortgagors 
had become responsible. Ratanchand 
died and the mortgagee rights were mut- 
ated in name of his son Uttamchand., 
Musammat Lalbai died and Rukanbai 
became the full ownerofhalf the property. 
Uttamchand sold his mortgagee rights to 
Leida Ram. 

Laiga Ram filed a complaint against the 
owners stating that he had been forcibly 
dispossessed of the land by them. The 
complaint was rejected and he was directed 
to file civil suit. He filed a suit for 
possessiun but was met with the plea that 
he had not obtained a valid mortgage of 
the shares of Lalbai and Rukanbai. The 
Court agreed with the plea of defence 
and granted a decree for possession of 
half the land e. g., the shares of Gokalchand, 
Hukamchand and Mathradas. Laiqa Ram 
then filed the present suit for the return 
of his mortgage money onthe ground that 
he had been deprived of half the security. Ut- 
tamchand was apro forma defendant. The 
others contested the suit and inter alia 
pleaded that it was barred by O. II, r. 2, 
Civil Procedure Code. A decree was given 
by the trial Judge but was set aside on 
appeal by the District Judge, Derajat, 
who was of opinion that tne cause of 
action for recovering the money had 
accrued to the plaintiff at the time when 
he brought the suit for possession and 
by omitting to sue for it at the time, he 
had become barred from filing the pres- 
ent suit. Laiqa Ram has come’up on 
revision to this Court. 

Learned Counsel for the petitioner has 
not been able to cite any authority dir- 
ectly bearing on the point. On the other 
hand learned Counsel for respondent has 
quoted the following authorities which 
definitely lay down that a suit for return 
of mortgage money on the ground of 
failure of security is barred under O. M, 
r. 2, if the mortgagee first sues for 
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possession and having failed there, institutes 
the second suit forthe money, Udairaj Singh 
v. Ram Udit Tewari, 77 Ind. Cas. 340 (1), 
Sheo Ratan Singh v. Ram Singh, 85 Ind. Cas. 
391 (2), Haroi Chand v. Mela Ram 138 Ind. 
Cas. 270 (3), Harnam Singh v. Bhola Singh, 
56 Ind. Cas. 966 (4) and Ram Autar v. 


Shankar Dayal, 90 Ind. Cas. 622 (5), 
Moreover, there- is a direct ` ruling 
of this Court reported as Lakhmidas 


Gopichand v. Ghulam Nabi (6), on the point. 
It isto the same effect. In the circum- 
stances the opinion of the learned appel- 
late Judge is correct. The petition is 
dismissed with costs. 

N. Petition dismissed. 
Re Ind. Cas. 310; A I R 1924 Oudh 147; 10OL 


J 376. 

(2) 85 Ind. Cas, 391; A IR1925 Oudh 524,280 © 
82;100 & AL R1165; 1 O WN 749. 

(3) 138 Ind. Cas. 270; A I R 1932 Lah. 523; Ind. 
Rul, (1932) Lah. 445. 

(4) 56 Ind Cas. 966; AI R1921 Lah. 309; 2UPL 
R (L) 108; 4 Lah. LJ 502. 

(5) 80 Ind, Cas, 622; AIR 1926 Pat. 87;7PLT 
150; (1925) Pat. 338 

(6) AIR 1935 Pesh. 84, 


—— ma 


PATNA HIGH COURT 
Civil Appeal No. 178 of 1934 
July 17, 1935 
CourTNEY-TERRELL; C. J. 
AND VARMA, J. 
RAMPAT SAHU—Derenpant— 
APPELLANT 
VETSUS 
BHAJJU SAHU AND ANOTAER— 
PLAINTIFFS — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), 0. XLII, 
t. 23—Remand—Power of—When to be exercised— 
Improper orderof remand—Interference in revision 
— Revision. 

It is true that Appellate Courts have inherent 
power of remand as well as specific power of remand 
given them by the Civil Procedure Code, but the 
Courts should beslow to exercise that jurisdiction 
and should only use it in appropriate cases, The 
power of remand is not intended to allow an un- 
successful plaintiff, who had failed to prove his cause 
of action to have another attempt and call witnesses 
whom hemighthave called onthefirst occasion. 
Gorak Prasad Srivastava v. Jharı Shankar Prasad 
(1), relied on. 

An improper order of remand can be interfered 
with in revision. Banka Behari Deb v. Birendra 
Nath Dutt (2), referred to. 

C. A. from the appellate order of the 
aT udge, Darbhanga, dated February 8, 
1934. 

Messrs. A. C. Ray and Sambhu Bhar- 
meshwar Prasad, for the Appellant. 

Messrs. Hasan Jan and Syed Ali Khan, 
for the Respondents. 


Courtney-Terrell, C. J—This is an ap- 


RAMPAT SAHU v. BHAJJU SAU (PATINA) 


699 


peal from an order by the Subordinate Judge 
sitting in appeal, remanding a suit to the 
Munsif for re-trial upon fresh evidence. 
There not having been a final determi- 
nation of the rights of the parties no appeal 
in the regular sense lies; but we have 
been asked to treat it as an application 
in -revision on the basis that the Subor- 
dinate Judge had no jurisdiction to order 
the remend in question. We have ecceded 
to that request and heard the case as an 
application in revision. 

In the suit before the Munsif which 
was one to recover a sum of some Rs. 200 
odd on a bahikhata, the plaintiff, supported 
by a formidable array of legal talent 
consisting of an Advocate and two Pleaders, 
sought to prove the very simple issues 
involved in such a suit. They called a 
witness who however proved nothing at 
all. First of all he said that he was 
employed by the plaintiff firm; that he 
knew their business; that he knew the 
handwriting of the person who kept the 
bahitkhatas; end the entries therein were 
in that person’s handwriting but he offered 
no evidence of the transactions themselves 
and indeed did not prove the debts which 
were purported to have been recorded in 
the bahikhata. His evidence in cross- 
examination went somewhat nearer to the 
points which the plaintiff had to record 
if he wished to suczeed, but, netwith- 
standing the efforts of the three Pleaders 
on behalf of the defendants, who conduct- 
ed the cross-examination to facilitate the 
plaintiff's cese, even they failed to elicit 
from the single witness the points which 
were necessary for the plaintiff's success. 
The learned Munsif, however, considered 
that the plaintiff was entitled to. succeed 
and gave judgment for him. The defendant 
thereupon went to the Appellate Court. 

The Subordinate Judge rightly apprehend- 
ed that the evidence adducel by the 
plaintiff and strengthened by the cross- 
examination on behalf of the defendant 
did not prove that case but he took an 
unusual course, for, instead of acting upon 
the conclusion of fact at which he had 
arrived, namely that the witnesses called 
on behalf of the plaintiff had not proved 
the plaintiff's case, and allowing the appeal 
and dismissing the suit, he decided that 
it was only right that the plaintiff should 
have another chance of making ovt his 
case, and thereupon he made the order 
that the case should be remanded to the 
lower Court for re-trial upon fresh evidence. 
Now it is true that Appellate Courts have 
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inherent power of remand as well as 
specific power of remand given them by 
the Code, but the Courts, as has heen 
pointed out more than once, should be 
slow to exercise that jurisdiction and 
should only use it in appropriate cases. 
The power of remand is not intended to 
allow an unsuccessful plaintiff, who had 
failed to prove his cause of action to have an- 
other attempt and call witnesses whom 
he might have called on the first occasion. 
These principles have been referred to in 
the judgment of James, J. in Gorakh Prasad 
Srivastava V. Jhari Shankar Prasad (1), 
and the right of this Court to interfere 
in revision with an improper order of 
remand is dealt with in the case of Banka 
Behari Deb v. Birendra Nath Dutt (2). 
The learned Subordinate Judge in appeal 
should have confined himself to acting 
upon the conclusion of fact at which he 
had arrived that the plaintiff hed failed 
to prove his case and should have allowed 
the appeal and dismissed the suit with costs 
throughout and that is the course which 
it is our duty to follow in this case. 
The appeal is allowed with costs. We 
assess the hearing fee at two gold mohurs. 


Varma, J.—I agree. 
D. Appeal allowed. 
(1) 15 PL T 142; 148 Ind, Cas. 962; A I R 1934 Pat. 


284; 6 R P 522, 
(2) 55 C 219; 103 Ind. Cas. 864; A I R 1927 Cal. 850; 


1 
47 CL J 69. 


PATNA HIGH COURT 
Civil Appeal No. 152 of 1935 
January 10, 1936 
MOHAMMAD Noor AND Varma, JJ. 
Musammat ANCHA HI--DBFENDANT— 
APPELLANT 


VETSUS 
Firm BIRJMOHAN LALL-MADAN LALL 


AND OTHERS—PLAINTIFFS—-REsPONDENTS 

Civil Procedure Code (Act V of 1908), s. 39—Hze- 
cution—Transfer of decree—If can be transferred 
for execution to Court incompetent to try suit. 

The execution of a decree passed in a suit can 
only be carried out by a Oourt which is compe- 
tent to entertein the suit of the particular value. 
A decree passed by a Subordinate Judge, whatever 
its amount, cannot be sent for execution to a 
Munsif with a limited pecuinary jurisdiction. This 
is not a case of irregularity which can be cured 
by waiver, This is a case of inherent want of 

jurisdiction, Amrit Lal v. Murlidhar (1), relied 


on. 
C. A. from appellate decree of the Dis- 
trict Judge, Shahabad, dated Jume 28, 1935. 
Messrs. Mahabir Prasad and J. N. 
Sahay, for the Appellant. 
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Messrs. D. N. Varma and Tarkeshwar 
Nath, for the Respondents. 

Mohammad Noor, J.—This appeal 
arises out of an execution proceeding. It 
appears that in the course of a suit valued 
at more than Rs. 5,000 pending before 
the Subordinate Judge of Shahabed, that 
officer passed an interlocutory order award 
ing certain costs to the plaintiffs against 
certain claimants and against “defendant” 
(or defendants). There is ə» controversy 
whether it was allowed against all the de- 
fendants or against a particular defendant. 
I shall refer to this point later on. The 
learned Subordinate Judge at the in- 
stance of the plaintiffs, to whom the cost 
was awarded, sent the decree or order for 
costs for execution by the Munsif of 
Buxar where execution was taken out 
against some movable properties of the 
appellant. The appellant raised objection 
to the effect that there was no decree against 
her as the order for costs was .against de- 
fendant (singular) and it meant defendant 
No. lonly. This objection was overruled 
by the learned Munsif who was executing 
the decree and his order has heen upheld 
in appeal by the learned District Judge 
of Shahabad. The objector has preferred 
this second appeal. Here a point has been 
taken which does not seem to have been 
raised before either of the Courts below, 
viz., that the learned Munsif had no power 
to execute the decree. In my opinion this 
point though not taken before either of 
the Courts below must prevail. In this 
case the decree or order for costs was pass- 
ed by a Subordinate Judge. The execution 
of a decree passed in a suit can only be 
carried out by a Court whichis competent 
to entertain the suit of the particular value. 
This is not a case of irregularity which 
can be cured by waiver. This is a case of 
inherent want of jurisdiction. It was laid 
down by this Courtin Amrit Lal v. Murli- 
dhar (1) that a Court which has no pecuniary 
jurisdiction to entertain and try an origi- 
nal suit is not competent to execute the 
decree in that case, which, therefore, can- 
not be transferred toit for execution under 
s. 39, Civil Procedure Code. It does not 
require much argument to hold that it will 
be anomalous if a decree passed by a Sub- 
ordinate Judge whatever its amount may 
be can be sent for execution to a Munsif 
with a limited pecuniary jurisdiction. 

It must be noted that the Court which 
executes the decree is the Court which is 

(1) 1 Pat. 651; 67 Ind. Ces. 538; A I R 1922 Pat. 
188; 3P LT 422, 
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to decide matters regarding the satisfaction 
.of the decree arising between the parties 
and it will be unthinkable if the Munsif 
can be allowed to decide whether a decree 
for a lakh of rupees has or has not been 
satisfied. Then again the question of the 
forum of the appeal will be affected. An 
order passed in course of an execution of-a 
decree by a Subordinate Judge, if the 
Value of the suit, asin the present case, is 
more than Rs. 5,000, is appealable to this 
Court both on the question of law as well 
as on fact; whereas if the execution is taken 
out before a Munsif, as happened in this 
case, the appeal lies to the District Court 
and only a second appeal to this Court. I 
need not dwell on this topic any further. 
As I have said, there is a clear decision 
of this Court which we are bound to follow. 
In this view of the matter, itis not neces- 
sary toenter into the merits of the objec- 
tion raised by the appellant. The whole 
execution taken out before the Munsif was 
incompetent and the learned Munsif had 
no jurisdiction to attach and sell the prop- 
erty. We are, however, informed that in 
fact some movable properties were attach- 
ed and sold and the amount has been realiz- 
ed by the decree-holder. I think the proper 
order in this case would be to order the 
decree-holder to deposit the amount realiz- 
ed by them in the Court of the learned 
Munsif. The amount will then be made 
over to the appellant whose property was 
attached and sold. It will be open to the 
decree-holder to execute his decree before 
the learned Subordinate Judge who has 
got territorial and pecuniary jurisdiction in 
respect of the subject-matter of the suit. 
Any-objection to the execution will be decid- 
ed by him. This order about the refund 
of the money to the appellant will be 
subject to any order of attachment which 
may be received by the learned Munsif 
from a proper tribunal. As the question 
of jurisdiction was not raised by the appel- 
lant in either of the Courts below she is 
not entitled’ to any cost. The parties will 
bear their. own costs throughout. 
Varma, J.—I agree. 
D. Order accordingly. 


MUHAMMAD YASIN vs MUMTAZ BEGAM (LAH) 


701 
LAHORE HIGH COURT 
Second Civil Appeal No. 1519 of 1935 
January 3, 1936. 
JAI LAL, d: 
MUHAMMAD YASIN—DEFENDANT—- 
APPELLANT 
VETSUS 
MUMTAZ BEGAM--PLAINTIFF 
— RESPONDENT 

Muhammadan Law — Divorce — Husband neglect- 
ing wife and living idle life — Agreement by 
husband that he will live respectable life and live in 
house approved by wife and “her parents—Wife at 
liberty to divorce him on default of conditions— 
Agreement, if invalid and opposed to public policy 
— Default of conditions by husband Divorce—V alidi- 
ty—Contract—Publie policy. 

Where on a Muhammadan husband neglecting his 
wife and taking to a life of idleness, the parents of 
the wife secured an agreement from him in favour of 
the wife that the husband wouid lead a respectable 
life, would earn his livelihood and maintain his wife 
and would live in a house approved by the wife and 
her parents and would otherwise behave properly 
towards his wife and that ifhe made default in the 
performance of any of these conditions the wife shall 
be at liberty to divorce him : 

Held, that the agreement was valid and not op- 
posed to public policy, and the wife could validly 
divorce the husband on his failure to keep the con- 
ditions entered into by him. Sainuddin v. Latif-un- 
nessa (8), relied on. Khatun Bibi v. Rajzjab 11), 
Fatima Bibi v.Nur Muhammad (2), Hamid-un- 
Nissa Bibi v. Zabir-ud-Din Sheik (3),Imam Ali 
Patwari v. Arfat-un-Nissa (4) and Imam Ali Patwari 
v. Arfat-un-Nessa (5), distinguished. 

District 


S. C.A. from the decree of the 

Judge, Ambala, dated July 380, 1935, 
affirming that of the Subordinate Judge, 
‘Fourth Class, Ambala, dated Ju y 23, 1934. 

Mr. Ghulam Mohy-ud-Din Khan, for the 
‘Appellant. 

Dr. Kalifa Shuja-ud-Din, for the Res- 
pondent. 

Judgmeni—tThe appellant and the 
respondent «re husband and wife. After 
they had lived with each other for some 
time there were disputes and it appears 
the husband neglected his wife and took 
a life of idleness. Consequently the pa- 
rents of the wife secured an agreement 
from him in favourof the wife that the 
husband would lead a respectable life, 
would earn his livelihood and maintain his 
wife and would livein a house approved 
“py the wife and her parents and would 
-otherwise behave properly towards his 
wife and thatif he made default inthe 
performance of eny of these conditions the 
wife shall be at liberiy to divorce him, 
It appears that the husband failed to 
keep all the conditions entered into by 
him and consequently the wife divorced 
him. Thè suit out of which this appeal 
has arisen was instituted by the wife for 
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a declaration that she has validly divor- 
ced her husband. The suit was necessitat- 
ed by another suit which had been ins- 
tituted by the husband for restitution of 
conjugal rights but which had been dis- 
missed on the ground that he was suffer- 
ing from gonorrhea and, therefore, no 
decree could be passed in his favour till 
he recovered from the disease. Inciden- 
tally the Court also remarked that the 
wife was not entitled to divorce the ap- 
pellant as the agreement referred to above 
was invalid being opposed to public 
policy. The District Judge has held that 
the finding in the first suit for restitution 
of conjugal rights that the agreement is 
invalid being:opposed to public policy is 
not res judicata inthis case and that 
there isnothing invalid in the con- 
ditions mentioned above. He has, there- 
fore, held that the respondent has validly 
divorced the husband. 

On this second appeal before me Mr. 
Ghulam Mohy-ud-Din has not attacked the 
conclusion of the District Judge that the 
present suit is not barred by res judicata. 
The only ground urged in support of the 
appeul is that the conditions of the agree- 
ment are opposed to public policy and 
are, therefore, invalid, and therefore, 
the wife could not validly divorce her 
husband. Reliance in support of this 
contention is placed on Khatun Bibi v. 
Rajjab (1), Fatima Bibi v. Nur Muham- 
mad (2), Hamid-un-Nissa Bibi v. Zahir-ud- 
Din Sheik (3), Imam Ali Patwari v. 
Arfat-un-Nissa 21 Ind. Cas. 87 (4), and 
Imam Ali Patwari v. Arfat-un-Nissa, 32 
Ind. Cas. 707 (5). In the last two cases 
power was given to the wife to divorce 
ber husband if the latter declined to live 
with the parents of the wife. Inthe re- 
mainiag cases the husband had under- 
taken to live inthe house of the parents 
of the wife anda suit for restitution of 
conjugal rights was defended by the wife 
on the ground that the condition had been 
broken by the husband but it was held 
in all the cases that such a condition was 
opposed to Muhammadan Law and, there- 
fore the husband had not been validly 
divorced inthe last two cases and his 
suit for restitution of conjugal rights could 
not be defeated in the other cases on the 
breach of the condition to reside in the 

e A I R1926 All. 615; 94 Ind. Oas. 224. 

2) 1 Lah. 597; 60 Ind. Oas. 88; A I R1920 Lah. 


28. 
(3) 17 0 670. é 
(4) 21 Ind. Cas, 87; 18 O W N 693. 

(5) 32 Ind. Cas. 707; A I R 1916 Cal. 223. 
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house of the parents of the wife. The 
circumstances of this case, however, are 
different. I may mention here that the 
proposition does not seem to have been 
definitely laid down in all the cases men- 
tioned above that a condition to reside in 
the house of the parentsof the wife is 
necessarily opposed to Musalim Law but 
most of these cases do lay down that 
proposition. The condition in this case is 
that the husband shall reside in a house 
approved by the parents of the wife and 
by the wife. Thisis different and I think 
to a condition to live in the house of the 
parents nothing unreasonable or opposed 
to public policy in such a condition. The 
husband isnot tied down to one house, 
only his choice is restricted to a house 
approved by the wife and her parents. No 
objection is raised tothe other conditions 
mentioned in the deed. In two cases decid- 
ed in this Court and cited by the learned 
District Judge Saharjan v. Abdul Raoof 
(6), and Muhammad Amin v. Amina Bibi 
(7), liberty was given tothe wife to di- 
vorce the husband if the latter failed to 
carry out the most unreasonable wishes of 
the wife in the first case, and if he married 
another wife in the second case. In both 
these cases the divorce by the wife was 
upheld by the Courts and it was re- 
marked in the latter case that under the 
Muhammadan Law normally the husband 
has the right to divorce the wife and the 
conferment of power of divorce on the 
wife under certain contingencies is really 
a delegation by the husband of his power 
to her. 

In this case the agreement was entered 
into after the marriage and such an agree- 
ment has beenheld to be valid in Sain- 
uddin v. Latifan Nessa, 48 Ind. Cas. 609 
(8), Due to the antecedents of the husband 
the parents were anxious to safeguard the 
interests of their daughter and with that 
object in view they insisted on his execut- 
ing the argeement menticned above. It 
has not been shown that such an agree- 
ment is invalid cr opposed to public policy. 
The cases cited are distinguishable from 
the facts of this case. > 

The view of the learned District Judge 
is, therefore, correct. and [ dismiss this 
appeal with costs. 

N. Appeal dismissed. 
2) AIR 1921 Lah. 194; 3 Lah. LJ 519. 

7) ATR 1931 Lah. 134; 132 Ind, (as. 578; 32 PL R 
181: Ind. Rul. (1931) Lah. 626. 

(8) 48 Ind. Cas. 609; A I R1919 Oal. 759,220 W N 

924; 46 O 141. 
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PATNA HIGH COURT 
Criminal Revision Petition No. 691 of 1935 
January 14, 1936. | 
SAUNDERS, J. 
S. N. GANGULY—-PETITIONER 
l VETSUS 
EMPEROR—Oppostts Party 

Motor Vehicles Act (VIII of 1914), s. 16—Rules 
under-—R. 61—Motor cleaner, whether ‘attendant’ 
—R.61, whether entails employment of three men 
besides driver. 

A cleaner whose duties are to put luggage on 
the bus, to unload the luaggage, put water in the 
radiator and start the bus by turning the starting 
handle is not an “attendant” for the purpose of 
r, 61 made under the Motor Vehicles Act. 

Rule 61, requires only that there shall be one 
man besides the driver appointed for the purpose 
of dealing with and competent to deal with all 
matters that are unconnected with the actual driv- 
ing of the bus, and it does notentail the employ- 
ment of three men on each bus. 


Cr. R. P. from an order of the Officiating 
Deputy Commissioner, Ranchi, dated 
November 6, 1935. 

Mr. K. K. Banerji, for the Petitioner. 

Mr. Manohar Lal, for the Crown. 

Order.—The petitioner, who is the pro- 
prietor of a motor bus service, has been 
convicted of an offence punishable under 
s. 16, Vehicles Act, 1914, for having con- 
travened the provisions of r. 61 of the 
rules made under the Act. This rule 
provides that : 

“Every motor bus shall, atall times, carry an 
attendant who shall relieve the driver of all mat- 


ters unconnected with the propulsion of the vehicle 
and its mechanical fitness,’ 


I. has been found by the Magistrate who 
tried the case and by the Appellate Court 
that aman was employed on the bus who 
has been referred to in the evidence and 
by the petitioner himself as a cleaner 
whose duties were to put luggage on the 
bus, to unload the luggage, put water in 
the radiator and start the bus by turning 
the starting handle. It is contended on 
behalf ofthe petitioner that this cleaner 
is “an attendant” for the purposes of r. 61 
and itis argued that if the cleaner did 
not relieve the driver of all matters un- 
connected with the propulsion of the vehi- 
cle and its mechanical fitness then the 
responsibility was that'of the cleaner. I 
am unable to accept this contention. It 
does not appear to have been the petitioner's 
case in the lower Courts and it is not 
stated to be his case in the application 
he has made to this Court that he had 
appointed the cleaner for the purpose stated 
in the rule. The driver was left with 
other duties to perform with regard, for 


example tothe issuing of tickets and the. 
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giving of information tothe passengers. Ap” 
parently the cleaner was not permitted to 
do these things. The petitioner himself 
stated that the man wasa cleaner though 
he said he called him an attendant. 
This designation, however, was evidently 
applied to him with a view nomi- 
nally to comply with the requirements of 
the rule. Itis objected on behalf of the 
petitioner that observance of the rule as 
the rule has been interpreted by the 
Magistrates would entail the employment 
of three men on each bus. This, how- 
ever, isnot the case. The rule requires 
only thatthere shall be one man besides 
the driver appointed for the purpose of 
dealing with and competent to deal with 
all matters that are unconnected with the 


actual driving of the bus. The applica- 
tion is dismissed. 
D. Application dismissed. 


a arn rt 


LAHORE HIGH COURT 

Second Oivil Appeal No. 1567 of 1934. 

July 19, 1935 

Mownrog, J. 
BARU MAL AND OTHERS-—PLAINTIPPS— 

APPELLANTS 

versus 
DAULAT RAM AND anotapr—Derenpants 


——RESPONDENTS. 

Contract—Consideration —- Mortgage of mortgagee 
vights—Claim to recover sum barred—Suit for re- 
covery of amount on mortgage — Maintainability— 
Limitation—Only express promise can provide fresh 
period of limitation. 

The father of the minor defendants, executed in 
favour of the plaintiffs, a mortgage of his mortgagee 
rights in certain trees for the suw of Rs. 570 admitted 
to be due under a previous account. The registration 
of the document was refused on the ground that it 
contravened the provisions of the Alienation of 
Land Act, and the plaintiffs instituted this suit for 
the recovery of Rs. 570 due by reason of the failure 
of consideration through their not being able to have 
the mortgage completed. It was found that at the 
date of the mortgage deed the claim to recover the 
amount was statute-barred : 

Held, that as the debt for which the mortgage was 
given was barred by statute, there was no considera- 
tion for the mortgage and the suit was not main- 
tainable. 

Nothing short of an express promise can provide 
afresh period of limitation. 

A. from the decree of the Dis- 
trict Judge, Karnal, dated May 4, 1934. 

Mr. Asa Ram Aggarwal, for the Appel- 
lants. 

Mr. Mehr Chand Sud, for the Respon- 
dents. 

Judgment.—On January 4, 1928, Har- 


nam Das, the father of the minor defend- 


+ * 
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anis, executed, in favour of the plaintiffs, 
a mortgage of his mortgagee rights in 
certain trees for the sum of Rs. 570 ad- 
mitted to be due under a previous account. 
The registration of the document was refus- 
ed on the ground that it contravened the 
provisions of the Alienation of Land Act, 
and the plaintiffs instituted this suit for 
the recovery of Rs. 570 due by reason of 
the failure of consideration through their 
not being able to have the mortgage 
completed. In the first instance the trial 
Court and, on appeal, the District Judge 
dismissed the suit without examining the 
merits, holding that though the plaintiffs 
claimed a refund of their money, the suit 
must fail as the deed was compulsorily 
registrable anda suit could not be found- 
ed on the acknowledgment in the deed 
though it would have lain on the original 
dealings. 

An appeal was taken to this Court and 
Mr. Justice Addison remanded the suit for 
a decision on the merits. He held that the 
document could be used as the basis of a 
claim for return of the money acknowledg- 
ed to be due therein and that it was not 
necessary to base the claim on the origi- 
nal dealings. He also stated that all de- 
fences on the merits, including limitation, 
ought to be open to the defendant. The 
case was accordingly tried and was dis- 
missed by the trial Judge on the ground 
that the plaintiffs clearly came to Court 
for the recovery of the original debt, and 
furthermore, thaton the date of the exe- 
cution or the mortgage deed, the orjginal 
debt was barred by limitation. This de- 
cision was upheld on appeal by the learned 
District Judge. The plaintiffs have now 
appealed, and the argument presented on 
their behalf by Mr. Asa Ram is that the 
mortgage deed of January 4, 1928, gave a 
new cause of action, first because it in- 
volved the promise to pay the Rs. 570 in- 
tended to be secured by it and also be- 
cause it became a debt of another character, 
it having .been the subject of an arrange- 
ment by which it was to be retained by 
the debtor as consideration for a new 
transaction. That arrangement failed. 
The second argument is based on Bassu 
Kaur v. Dhum Singh (1) a decision of the 
Judicial Committee of the Privy Council. 

In the present case it has been found by 
the learned District Judge that, at the date 
of the mortgage deed, the claim to re- 
cover this sum of Rs. 570 had become 


(1) 11 A 47; 15 TA 211; 5 Sar. 260; 12Ind. Jur. 450 
(PG). 
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barred, the debt having originally been 
contracted in 1924. I am in agreement 
with this finding of the learned Judge and 
consider that be was right in treating it 
asa separate item which had never come 
into other accounts which were settled 
from time to time between the parties. 
The Allahabad decision is based on s. 65, 
Contract Act, which compels a person, 
who has received an advantage- under an 
agreement that becomes void to restore it 
or make compensation for it. I do not- 
think that it can be said that “in the 
present case Harnam Das received any 
advantage under the agreement, because 
in law hecould not have beeu compelled 
to pay the sum of Rs. 570 secured by it. 
As the debt for which{the mortgage was 
given was barred by statute, there was no 
consideration for the mortgage. It remains 
tO examine the first proposition that this 
document contains a promise to pay. This 
argument is basedons. 25, Contract Act, 
which makes an agreement made without 
consideration void unless 

“it is a promise, made in writing and signed 
by the person to be charged therewith......to 
pay wholly or in part a debt of which the 


creditor might have enforced payment but for 
the law for the limitation of suits.” 


But it has-been decided that nothing 
short of an express promise can provide a 
fresh period of limitation, Ganga Prasad 
v. Ram Dayal (2), and I have been unable 
to find anything anywhere else in the 
mortgage-deed which could be construed 
as an express promise. The natureof the 
whole transaction as well as the terms of 
mortgage-deed gives ample ground for 
implying ə promiseto pay and I would 
hold without hesitation that there is such 
promise. But as 1 have said, that is not 
enough to supporithe claim. It has been 
argued thatthe judgment of Mr. Justice 
Addison has already decided this p int 
in the plaintiffs’ favour, but aft. n care- 
ful perusal of the judgment, | huve no 
doubt that this point wasn considered 
by Mr. Justice Addison, and indeed he 
seems to have refrained from dealing 
with it. What he saysis that it is clear 
that a suit lies on a non-conditional ack- 
nowledgment as itimplies a promise to 
pay and that after failure of existing 
consideration owing to non-registration or 
other causes a suitlies for money advanc- 
ed. He has, therefore, indicated that as 
this case was presented to him, the princi- 
ple laid down in Bassu Kuar v. Dhum 
Singh (1), might be applicable but he has 

(2) 23 A 502; A W N 1901, 150. 
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not considered the fact which has been 
found to exist, namely that at the date 
of the mortgage-deed the then existing 
debt was irrecoverable because it was 
barred by statute. For these reasons I 
would uphold the findings of the learned 
District Judge and dismiss the appeal 
with costs. 


N. - Appeal dismissed. 
PATNA HIGH COURT 
Criminal Revision Application No. 384 

of 1935 


August 15, 1935 
MACPHERSON, d. 
BHUPAT MANDAL--AcoUsED--PRTITIONER 
versus 
KARTIK JHA—COMPLAINANT-—OPPOSITE 
PARTY. 

Penal Code (XLV of 1860), ss.. 441, 447—-Criminal 
trespass—Essentials of—Intention to cause annoy- 
ance 18 necessary. 

It may be that the action of the accused in 
building a structure necessarily resulted in annay- 
ance to the owner of the land and indeed caused 
damage to him by preventing him from cultivating 
the land; but that is not sufficient to constitute 
criminal trespass in ths absence of anything to 
show that in building the structure, the intention 
was fo cause annoyance as that ingredient is eysen- 
tial in crimna] trespass. 

Or. R. App. from an order of th? 
Magistrate, Monghyr, dated May 20, 1935. 

Mr. K. N. Lal, for the Petitioner. 

Mr. Nitai Chandra Ghosh, for the Op- 
posite Party. 

Order.—This is en application in revi- 
sion against ‘the conviction and fine of 
one Bhupat Mandal under s. 447, Indian 
Penal Code. The findinge are that just 
after the great earthquake on January 15, 
1934, the petitioner placed a temporary 
hut on the dhanhar land of the complain- 
ants master within the Jamalpur Muni- 
cipality and on February 16, 1934, was build- 
ing a permanent structure when the 
complainant, whois a peon of the owner, 
stopped him and was met with abuse and 
intimidation. The petitioner endeavoured 
to establish that he was previously in pos- 
session and adduced a considerable 
amount of documentary evidence which 
however appeared futile in the light of the 
prosecution evidence and the statement of 
his own defence witnesses that he had 
not been in possession of any land in 


Faridpur, the mauza in which the land is- 


situated, during the past six or seven 
years. The only point which could possibly 
arise in the present case is whether the 
definition of .criminal trespass in s. 441, 
Indian Penal Code, has been satisSed. 
The Magistrate, not without justification, 


161—89 & 90 — 
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designated the action of the petitioner as 
mean. He went on to say that his action. 
in attempting to build a permanent struc- 
ture “must have caused annoyance” to 
the owner of the land (who had let him 
remain temporarily on sufferance) and 
therefore it constituted a criminal tres- 
pass. That however is not the law. It 
may be that the action of the petitioner 
necessarily resulted in annoyance to the 
owner of the land and indeed caused 
damage tohim by preventing him from 
cultivating the land; but there is nothing 
at all to show that in building, the inten- 
tion wasto cause annoyance and that in- 
gredient is essential in criminal tres- 
pass. Accordingly the application must be 
allowed, the conviciion and sentence are 
seb aside and the fine, if paid, must be 
refunded. 
D. Conviction set aside. 





LAHORE HIGH COURT. ' 

Second Civil Appeal N3. 711 of 1935 

Ostober 17, 1935 
AGHA HATDAR, J. 
GOKAL—PLAINTI FF -—~APPBLLANT 
f VETSUS 
HAMIRA—Derenpint-—Responpant 

Tort——Nuisanse—Abatement of nuisance—Branches 
of tree in neighbour's land overhanging one’s land— 
Whether can be cut off. 

If the branches of a trea growing on one's 
neighbour's land overhang one’s land and thereby 
causes nuisance, one is entitled to lop off thoss 
branches. Vishnu Jagannath v. Vasudeo Raghu 
nath (l) and Lakshmi Narain Banerjee v. Tara 
Prosanna Banerjee (2), relied on, 


S.O. A. fromthe decree ofthe Senior Sub- 
Judge, Hoshiarpur, dated January 15, 1935. 

Mr. Amar Nath Chopra, for the Appellant, 

Mr. Ram Lal Anand, I, for the Respondent. 

Judgment.—The respondent appears to 
be a very unreasonable person. He ig 
related to the plaintiff as his uncle. Ac- 
cording lo the plan Ex. 10 the house 
shown in green colour belongs to the 
plaintiff and the one marked yellow to 
the north of the plaintiff's house belongs 
to the defendant. In between these two 
houses there is a vacant site. On this 
vacant site and near the wall of the plaint- 
iffs house there stands a beri tree. This 
intervening plot of land is admittedly the 
joint property of the parties and the tree 
growing thereon must also be considered 
as joint property. Some of the branches 
of this beri tree overhang the northern 
wall of the plaintiff's house. The plaint- 
iff's case is that he intends to raise the 
height of the northern wall, but the over- 
hanging branches of the beri tree gb- 
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struct him and the defendant does not 
consent to the removal of the offending 
branches. Tke concurrent findings cf the 
two Courts below are thet the branches 
of the beri tree overhang the property of 
the plaintiff. The trial Court decreed the 
plaintifs suit. The defendant then went 
up in appeal end the learned Senior Sub- 
ordinate Judge has allowed the appeal and 
held that the plaintiff is not entitled to 
cut the branches of the tree “which be- 
long to both the parties and should be 
enjoyed in common. The plaintiff has 
come up to this Court in second appeal 
and has argued that the decision of the 
Court below is erroneous. I agree’ with 
this contention. The lew on the subject 
is very clear. If the branches of a tree 
growing on my neigbour’s land overhang 
my land and thereby cause nuisance, I 
am entitled to lop off thcse branches. 
This right is described by the text-wri- 
ters cn ihe subject as the abalement of 
nuisence.’ If authority is needed for this 
elementary proposition, Vishu Jagannath 
v. Vasudeo. Raghunath (1) end Lakshmi 
Narain Banerjee v. Tara Prosanna Baner- 
jee (2) mey be quoted. This is what the 
plaintiff could lawfully do, for the branches 
are causing a nuisance to his property. 
But the pleintiff proceeded by a more law- 
ful and peaceful method and instead of 
cutting off the branches with his own hand 
' he instituted the present suit for injunction 
and asked the assistance of the Court in 
removing the offending branches. In my 
opinion the plaintiff was entitled to the 
injunction asked for. 
. I, therefore, allow the appeal, set aside 
the decree of the lower Court and restore 
that of the first Court. The executing 
Court shall remove the branches which 
overhang the northern porticn of the plaint- 
iff's house, and the costs of this removal 
shall be defrayed by the defendant. The 
plaintiff shall get his costs throughout. 

N. Appeal allowed. 
(1) 43 B 164; 47 Ind. Cas. 629; A I R1918 Bom. 68; 


20 Bom. L R 836. . 
(2) 31 C 944; 8 O W N 710, 


. PATNA HIGH COURT 
Civil Appeal No. 42 of 1933 
January 6, 1936 
MOHAMMAD Noor AND Varma, Jd. 
SITARAM SINHA— PLAINTIFF — 
APPELLANT 
ook LETSUS 2 
JOGENDRA NARAYAN SINHA AND OTHERS 
—DEFENDANTS——RESPONDENTS 
Sonthal Parganas Settlement Regulation (III of 


SİTARAM STNA V. JOGBNDRA NARAYAN SINHA (PATI) 
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1872), s. 25-A—Whether covers cases where settlement 
officer refused to record name of claimant to zemin- 
dari—Court-fee—Plaint must be looked into—Court 
Fees Act (VII of 1873), Sch. II, Art. 17 (1), (3)—Sutrt 
under s.23-A, Sonthal Parganas Settlement Regulation | 
for declaration that Record of Rights is wrong—W he- 
ther governed by Art. 17 (D (3). 

Tne words zemindars and “proprietors” ins. 25-A, 
Sonthe] Parganas Settlement Regulation mean per- 
sons who claim to be zemindars or proprietors as 
against another zemindar or proprietor. The section 
covers cases in which the Settlement Officer refuses 
to record the name of the claimant to'a zemindari. 

For purposes of the court-fee the Court must look 
tothe plaint only. Court-fee cannot be demanded 
from a plaintiff on the ground that question of pos- 
ssssion will arise inthe suit. Though it is open to 
the Court to say that the plaintiff has really asked 
for a consequential relief though he has tried to 

-conceal it by casting the reliefs in a perticuler form, 
it is not open tothe Court to say that the plaintiff 
should have asked for a consequential relief end 
should have raid the proper fee asin such a suit. 
Narayan Singh v. Dildar Ali Ehan (1), follow- 


ed. 

Though the Specific Relief Act, isnct in force in 
the Santal Parganas, s. 25-A, Sonthal Parganas 
Settlement Reguletion, contemplates a declaratory 
suit, 

Where a person institutes a suit under s. 25-A, 
Sontnal Parganas Settlement Regulation, claiming a 
share in an estate, for declaration that the Settlement 
Officer’s decision on his objection for regarding his 
names is wrong and thatthe entries in the Record of 
Rights are incorrect inasmuch as the alleged share of 
the plaintiff is not recorded therein, the suit is 
governed by Art. 17 (1) and (3) Sch. II of the Court Fees 
Act, as the plaint simply asks fur a declaration that 
the Record of Rights is wrong as it omits the pleintifl'’s 
name and the extent of his share and the court-fee 
payable is Rs. 15. 

The fact thatthe plaintifs name has not been 
recorded by the Settlement Officer is no ground 
by itself for holding that he must sue for possession, 
The fact whetner the plaintiff is or is not in posses- 
sion and therefore is or isnot entitled to the declara- 
tion is a matter which has to be decided in the trial 
of the suit. 

©. A. from original decree of the Sub- 
Judge, Pakur, dated August 6, 1933. 

Messrs. Sultan Ahmad, B. C. Dz and N: 
C. Ghose, for the Appellant: 

Messrs. S. M. Mullick and S. C. Mazumdar 
for the Respondents. 


’ 


Mohammad Noor, J.—This is an ap- 
peal against an order of the Subordinate 
Judge of Pakur rejecting the plaint of 
the appellant for insufficiency of court-fee, 
an order which is a decree under the Civil 
Procedure Code. The plaintiff claim one- 
fourth share of the Maheshpur estate in the 
district of the Santal Parganas. During 
the settlement operations of that district 
his name ag asharer of the estate was not 
recorded. He instituted the present suit 
paying a court-fee of Rs. 15 fora declara- 
tion that the decision of the Settlement 
Officer on his objection for recording his 
name was wrong and that the entries in 
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the Record. of Rights about the proprietary 
shares of the estate were incorrect ines- 
much as the alleged one-fourth share of 
the plaintiff was not recorded therein. Sec- 
tion 11 of Regulation UT of 1872 bars the 
jurisdiction of the Civil Court regarding 
any matter decided by the Settlement 
Officer whose decision has the force ofa 
Civil Court decree except as provided in 
s. 25-A, and subject to it, the Record of 
Rights becomes under s- 25 of the regula- 
tion conclusive after six months of its 
publication. Section 25-A of the Regule- 
tion runs thus: 

“Where only the rights of zemindars and other 
proprietors as between themselves are concerned, a 
suit may, unless it is barred by s. 13, Civil Procedure 
Code, (relating to res judicata), be brought ina 
Court estpblished under the Bengal, Agra and Assam 
Civil Courts Act, 1887, to contest the finding or record 
of the Settlement Officer, within three years from 
the date of the publication of the Record of Rights 
or of the final order of tae Revenue Court..... 

If ia any such suit it is found that the finding of 
the Settlement Officer is erroneous, the record shall 
bs amended accordingly.” i 


The question is what is the nature of 
the suit contemplated by this section, what 
is the court-fee payable on the plaint of 
such a suit, and whether the present suit 
is governed by ihis section. ‘The learned 
Subordinate Judge is of opinion that as 
the plaintiff's name is not recorded in the 
Collectorate nor in the Record of Right's, 
the suit is one for recovery of possession as 
the question of possession will arise in the 
suit. Lam unable to understand what sort of 
suit can be instituted under this section by a 
man whohas gothis name recorded in the 
Collectorate and in the Settlement Depart- 
ment. He will have absolutely no necessity 
-whatsoever to institutea suit. The learned 
Subordinate Judge seems to be of opinion 
$ that as the plaintiff's name is recorded 
‘neither in the Collectorate nor in the settle- 
‘ment record, he is not zemindar within 
the meaning of s. 25-A. If this be so a 
‘person whose claim to have his name re- 
corded is rejected by the Settlement Officer 
‘and who claims to have share in a zemindari 
‘will have no remedy as s. 25-A is the only 
section under which a decision of the Settle- 
ment Oficer can be questioned by a per- 
son who is aggrieved by that order. The 
words zemindars and “proprietors” in the 
section mean persons who claim to be 
gemindars or proprietors es against an- 
other zemindar or proprictor. The section 
covers cases in which the Settlement Officer 
refuses to record the name of a claimant 
to a zemindari. 
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The fact whether the 
plaintiff is or is not in possession and - 
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therefore is nct entitled to claim declaration 
is a matter which has to be decided in the 
trial of the suit. For purposes of the court- 
fee the Court must look to the plaint only, 
court-fee cannot be demanded from a 
plaintiff on the ground thet question of 
possession will arise in the sult. | 
Ithes been laid down in Narayan Singh v. 
Dildar Ali Khan (1) in connection with the 
report of the stamp reporter of the Court, 
that the question of court-fee must be 
decided on the plaint and though it 1s open 
tothe Court to say that the plaintif has 
really asked for a consequential reljef 
though he has tried to conceal it by casting 
the reliefs in a particular form, it 1s not 
open tothe Court to say that the plaint.i 
should have asked for a consequential relief 
and should have paid the proper fee 28 in 
such a suit. ‘I'he learned Subordinate 
Judge hes not held, es he could not have 


possibly held on the fece of the plaint, that 


the pleintiff has scught a consequential 
relief in the suit. What the learned Sub- 
ordinate Judge has held is that the plaintiff 
ought to have sought consequential relief 
and paid court-fee accordingly. What turn 


this case will eventually teke is not for me 


to say. Jt is sufficient for the purpose of 
this sppeal to hold that the plaint sım ply asks 
for a declaraticn that the Record of Rights 
is wrong as it omits the plaintiffs name 
end the extent of his share. Though the 
Specific Relief Act is mot 1n force in the 
Regulation MI of 
1872 contemplates a declaratory sult. The 
fact that the plaintiffs name has not been 
recorded by the Settlement Officer 1s no 
ground by itself for holding that, he must 
sue for possession. The plaintiff claims 
to be a sharer of the estate as a member of 


-a joint Hindu family. The utmost that can be 


said is that it is a suib to do away with the 
effect of the decision of the Settlement 
Officer. In either view of the matter the 


-eourtuee payable is Rs. 15 under Sch. II, 


Art. 17 (1) and (3), Court Fees Act. 


The appeal must, therefore, be allowed. 
The learned Subordinate Judge will restore 
the plaintiff's suit to its original number 


‘and proceed to dispose of it according to 


law. The appellant well be entitled to 
get half costs (exclusive of court-fee on 
the memorandum of appeal) from the con- 
testing respondents. He will get a certi- 
ficate under s. 13, Court Fees Act, for receiv- 
ing back from the Collector the court-fee 


(1) 3 Pat. 915; 80 Ind. Ces, 544, AIR 1925 Pat. 210; 
6 PLT 11, i 
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paid by him on the memorandum of appeal. 

Varma, J.—I agree. 

D. Appeal allowed. 


Canteen Sa 


PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Appeal No. 168-37 of 1935 
October 31, 1935. 
ALMOND, J.C. 
Firm AMIR SINGH-NAND LAL SINGH-— 
DEFENDANT —DECREE-HOLDSR--APPELLAN?T 
TETSUS 
MUHAMMAD AKBAR KHAN—Purarntire 
AND ANOTHER—DEFENDANT—RESPONDENTS 
Appeal—Second appeal- Copy of judgment of trial 


Court, if necessary— Civil Procedure Code (Act V of 
1908), O. XLII, r. 1. 

A appeal is properly presented when the memoran- 
dum of appeal is filed in Court accompanied by a 
copy ofthe judgment and decree appealed from. It 
is not necessary in the case of a second appeal, to file 
with the memorandum of appeala copy of the judg- 
ment of the trial Court. 


C. A. from the decree of tke Second 
Additional Judge, Peshawar, dated April 
10, 1935. 

Pandit Mool Chand, for the Appellant. 

Mehta Mangal Sain, fcr tl.e Respondents. 

Judgment.—This case should normally 
have been heard ‘bya Bench but as the 
Additional Judicial Commissioner acted 
as è legal pratitioner at a previous stage 
of ihe suit it has been heard by me alone. 
The facts: of the case are given in my 
order of May 4, 1934, remanding the case 
under O. XLI, x 23, Civil Procedure 
Code for decision of Issues Nos. 2 and. 3 
which are now as follows.: 2. Is a de- 
claratolry suit not maintainable? 3. 
Whether in execution of the plaintiff's 
decree for lease money the Collector was 
legally incompetent to appoint a Receiver 
of the property in suit ?. The first of these 
issues was decided in favour of the plaint- 
iff andthe second against the defendant 
by the trial Judge, who accordingly de- 
creed the plaintiff's suit. An appeal was 
filed to the District Judge and was dis- 
missed by theSecond Additional Judge on 
April 10,1935. The contesting defendants 
have filed a further appeal against those 
two decrees. 

A preliminary objection is teken by 
learned Counsel forthe plaintiff-respcn- 
dent that this appeal is time-barred. It is 
contended that itis time-barred ‘because 
within the period allowed for the appeal 
by statute the appellanis had ° not filed 
with their appeal.a copy of the trial Court's 
judgment, Apart from this fact the appeal 
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was admittedly within time. I.am referred 
in this connection toa ruling of this Court’ 
reported as Judiciel Record, Vol. 2, No. 48. 
In that case which was a revisicn appli- 
cation thecopy of the original Court’s 
judgment was not filed before the expiry 
of 90 days, which is the period. allowed 
by the practice of this Court for filing“ a 
revision application and a Bench of this 
Court refused to entertain the application 
onthe ground that the same rules were- 
ordinarily applied in revision applications 
£8 In appeals. It was noted in the course 
of the judgment that it was the practice of 
this Court as well as of other High Courts 
to require copies of judgments of both 
Courts to be attached with revision ap- 
plications, and it was noted that this was 
precisely the same es inthe cese of further 
appeals in this Court and second appeals 
in High Courts. A reference wis made 
to a ruling ofthe Lahore High Court re- 
ported as Babu Singh v. Mangat Rai, 1C0 
Ind. Cas. 854 (1), in which it hed been 
leid down thatthe time spent in obtain- 
ing a copy ofthe judgment of the first 
yourt would not be allowed under s. 12, 
Limitation Act. 

Tke question now before me is, however, 
distinguishable from the facts of Judicial 
Record. Vol. 2, No. 48. That was a revi- 
sion application in which it was within the 
discretion of the Court to admit or reject 
an application for revision on any ground. 
It certainly referred to an analogous case 
as regards appeals decided by the Lahore 
High Court but in connection with appeals 


there is an essential difference between 
the Lahore High Court and this Court. 
In the Lahore High Court an addition 


has been made to O. XLII, in the form of 
y.2, Thatrule requires that in further 
appeals the memorandum of appeal shall 
be accompenied bya copy of the judg- 
ment of the Court of first instance unless 
the Appelaie Court dispenses therewith. 
That amendment does not applyto this 
Province and no similar amendment to 
O. XLI has been made in this Province. 
It is clear, therefore, that the appeal was 
properly presented when the memorandum 
of appeal was filed in Court accompanied 
by acopy ofthe judgment and decree 
appealed from. I, therefore, overrule this 
preliminary objection and hold the appeal 
to be within time. As regards the merits 
of the appeal, Counsel has contended that 
the decisions of the Courts below on both 


5°” 100 Ind. Gas, 854; A I R 1927 Lah, 192; 9 Lah, L 
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Issues Nos. 2 and 3 are wrong. He has 
not referred to any of the other matters 
which are mentioned in his grounds of 
‘appeal. l 

- As regards Issue No.2 he has merely 
eferred me to Puhup Deo Kuar v. Ram- 
charitar Barhi (2), which has no bearing 
whatever onthe present case. In that it 
was merely laid down that when a sale 
had .actually taken place, the executing 
Court had no jurisdiction to decide an 
objection in favour of the objector under 
O. XXI, r.58& That isno. authority for 
the proposition that a suit cannot be 
brought under O. XXT, r. 63 when “an 
objection has been rejected. As regards 
Issue No. 3, learned Counsel has argued 
that the appointment of a Receiver does not 
create a lien on the land in his possession 
thatin the present case the land was at- 
tached through the Collector at the in- 
stance of his clients, from which it “may 
be inferred that the Collector had actually 
consented tothe attachment; and that the 
appointment of a Receiver cannot debar 
another decree-holder from attaching the 
lend in the hands of the Receiver. As re- 
gards all these arguments it is clear that 
the questions raised are not questions 
which were covered by my order of re- 
mand dated May 4,1931. The only ques- 
tion which was to beconsidered in cən- 
nection with Issue No. 3 was whether the 
Collector was legally 
appoint a Receiver in execution of decrees 
for lease money. Boththe Courts below 
have found that he was competent and 
learned Counsel has directed no argument 
showing that this finding is wrong. For 
these reasons this appeal is dismissed with 
costs. 

N. Appeal dismissed. 

a 74 Ind. Cas. 87; A I R 1924 Pat. 76; 4PL'T 
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PATNA HIGH COURT 
Civil Appeal No. 836 of 1931 
December 17, 1935 
DHAVLE AND AGARWALA, JJ. 
BHUP NARAYAN SINGH--Dersnpant— 
APPELLANT 
Versus 
HIRA LAL—- PLAINTIFF AND ANOTAER— 
DEFENDANTS—RESPONDENTS. 

Specific Relief Act (I of-1877), s. 42—Plaintiff in 
possession of mouza claiming land outside mouza— 
No claim Jor possession — Declaration, if can be 

ranted— Prayer to amend plaint before delivery of 

ppellate judgment — Whether can be entertained— 
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Bengal Survey Act (V of 1875), ss. 62, 41—~Entry in 
Record of Rights relating to boundary between mouzas, 
whether governed by s. 62—Order determining bound- 
ary line dispute—Suit for confirmation of possession 
an allegation that plaintiff has been in possession 
from before order, if barred by s. 62—Boundary line 
of neighbouring mouza as given in Record of Rights 
Adoption of, whether amounts to determination 
of boundary — Record of Rights — Presumption of 
correctness—~ Record of Rights of neighbouring district, 
tf can be adopted in matter of boundary lines— 
Second appeal—Finding of fact marked by errors in 
law—W hether binding in second appeal. 

The plaintiff's admitted possession of the mouza 
would not entitle him toa mere declaration of his 
title to the disputed land which has been recorded 
by the Survey and Settlement Authorities as lying 
outside the mouza without also suing for possession. 
The position may however possibly be different if it 
is found in accordance with the law that the plain- 
an in actual possession of the disputed land as 
well. 

The plaintiff being out of possession in the eye of 
the law it is open to him to bring a suit to establish 
his title and recover possession or, inthe alter- 
native, show thet he had come into possession since 
the dispossession implicit inthe decision of the 
boundary dispute under s. 41, Bengal Survey Act. 
where the plaintiff takes neither of these courses, but 
merely suesfor a declaration of his title without 
asking for any relief as regards possession, the suit 
is barred under s. 42, Specific Relief Act. 

Inthe above circumstances where the plaintiff 
makes a prayer for opportunity to amend the plaint, 
for the first time before the delivery ofthe judg- 
ment of the Appellate Court, the prayer being too late, 
cannot be entertained. 

The entry inthe Record of Rights relating to the 
boundary between the two mouzas, unlike many other 
entries, is governed by s. 62, Bengal Survey Act, 
Bisseswari Koeri v. Ram Partap Singh (1), relied on. 

. Section 62, Bengal Survey Act isa bar to a suit by 
a plaintiff, against whem an order determining a 
boundary dispute hes been made under the Survey 
Act, for confirmation of possession onthe allegation 
thet he has beenin continuous pessession from 
before the order, such an order having unders. 41 
of that Act, the effect of a Civil Court decree which 
is binding on the parties as regards the question of 
possession. Bisseswar Koeri v. Ram Pratap Singh 
(2), relied on. Bara Lal Nawal Kishore v. Jalesh- 
war Dayal Singh (3), distinguished. 

The adoption of a boundary line given in the 
Record of Rights of a neighbouring mouza, amounts 
to determination of the boundary according to ectual 
possession within the meaning of s. 41 ofthe Bengal 
Survey Act. 


Held, (i) the Kudagara Record of Rights is b 
statute entitled to the presumption of correctness, 
even if it followed the Hazaribagh Record cf Rights 
in the matter of the boundary line between the two 
districts; 

(ii) the entry in the Record of Rights operates in 
the same way between landlord and tenant, as 
between landlords of the same or of the neighbouring 
estates or, it may be addedof neighbouring mouzas, 
and the Hazaribhag Record of Rights which was 
adopted for Kudagara in the matter of the disputed 
boundary line cannot be ignored merelyon the 
ground that it is not shown to have beea based on 
the decisiop of any boundary dispute. 

A finding of fact is not binding in second appeal 
if it is marked by errors of law. 
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O, A. from appellate decree ‘of the 
Additional District Judge, Manbhum, dated 
August 25, 1930. 

Mr. S. C. Majumdar, for the Appellant. 

Mr. Atul Krishna Ray, for the Respon- 
dents. 

Dhavle, J.~This is an appeal by de- 
fendant No. 4, the Khorposhdar of Mauza 
Pari. : Plaintiff holds a mokarrari of Mauza 
Kudagara in the district of Manbhum, lying 
immediately to the south of Pari and two 
other mauzas, all included in the district 
of Hazaribagh. Plaintiff's case was that 
during the Survey and Settlement opera- 
tions in Manbhum he found, when pointing 
out the boundaries of Kudagara, that the 
boundary between the two districts had 
been recorded in the Hazaribagh settle- 
ment to the north of the proper boundary. 
He raised a boundary dispute accordingly. 
But the Survey authorities decided to adopt 
the boundary laid down in the Hazaribagh 
settlement. Two hillocks, called Renidera 
and Harapahari (otherwise called Karma- 
tungri) were thus excluded from Kudagara 
and included in Pari and the other villages 
lying along the northern boundary of 
Kudagara. Plaintiff, therefore, sued for a 
declaration that the hillocks appertained 
to his mauza of Kudagara and that the 
settlement record regarding the same is 
erroneous. The defence was that the re- 
cord was correct, that the suit was barred 
. under s. 62, Bengal Tenancy Survey Act, 

1875, and also barred by limitation, es 
the defendants were, and the plaintiff and 
his predecessors had never been, in pos- 
session of the disputed lands. It was also 
urged that the effect of the Survey entry 
being the dispossession of the plaintiff the 
suit as framed could not proceed. These 
pleas were all accepted by the Munsif 
who first tried the suit and who found 
on the evidence that the Commissioner 
who had been deputed to lay down on 
the settlement map the Revenue Survey 
boundary line on which plaintiff's claim 
was based had not done so correctly. 
Plaintiff preferred an appeal which was 
heard by Babu Narendra Nath Banariji, 
Subordinate Judge. 

This officer held that though the Com- 
missioner’s map may be incorrect it was 
impossible to determine the question of 
plaintiff's dispossession without correctly 
ascertaining the Revenue Survey line and 
its deviation, if any, from the line adopted 
at the Cadastral Survey. He also held 
that as the Survey and Settlement’ autho- 
rities had not addressed themselves to 
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this question, their adoption at the time 
of the Manbhum survey of the line adopt- 
ed at the Hazaribagh Survey was nef such 
a decision as to constitute a bar under 
s. 62, Bengal Survey Act, to the suit. 
Under the erroneous impression that plain=~ 
tiff had claimed confirmation of possession, 
he also held that plaintiff was entitled to 
sue if his right was found to have been 
invaded by the survey boundary. He ac- 
cordingly allowed the appeal and remand- 
ed the case to the lower Court for trial 
according to’some directions. The Munsif 
who dealt with the case on remand came 
to much the same conclusions as the Munsif 
who had first disposed of the case, though 
in view of the finding of the Appellate 
Court that the suit was not barred by the 
provisions of the Bengal Survey Act, he 
expressed no independent opinion on that 
point but felt compelled to hold that the 
suit was not barred by those provisions. 
As he dismissed the suit, plaintiff ap- 
pealed and the appeal was heard by the 
Additional District Judge who allowed it 
after holding that the suit was not barred 
by s. 42, Specific Relief Act, as the plain- 
tiff was in actual possession of the dis- 
puted land. On the question whether the 
suit was barred by s. 62, Bengal Survey 
Act, the learned Additional District Judge 
does not seem to have expressed any 
definite opinion of his own, probably be- 
cause he felt that he had no authority 
to sit in judgment on the view of the 
Subordinate Judge who hed first heard the 
appeal and ordered a remand—a remand 
which had been previously challenged in 
the High Court, but without success be-- 
cause it had been ordered under O. XLI, 
r. 23, Civil Procedure Code. It seems 
however from the observations of the 
Additional District Judge that he was 
inclined to take the view thats. 62, Bengal 
Survey Act, was no bar to the suit be- 
cause the Manbhum Settlement authorities 
had not made any independent inquiry 
but had merely accepted as correct the 
decision of the Settlement authorifies in 
Hazaribagh at’ the time they had surveyed 
the Mauzas Jumra, Pari and Roria which 
lay immediately to the north of the Kudagara. 

It has been contended on behalf of the 
Khorposhdar of Pari that the finding of 
ihe lower Appellate Court as regards 
plaintiffs’ actual possession of the disputed 
land is vitiated by errors of law. The 
learned Advocate for the plamtiff-respon- 
dent has urged thatit is a finding of fact 
but it is clear that a finding of fact is 
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not binding in second appeal if it is marked 
by errors of law. The Kudagara Record 
of Rights is by statute entitled to the 
presumption of correctness, even if it 
followed the Hazaribagh Record of Rights 
in the matter of the boundary line between 
the two districts. It is true that there 
may have been no boundary dispute raised 
at the time the southern boundary of the 
mauzads in Hazaribagh was determined in 
the course of the Survey and Settlement 
of that district, but as was pointed out 
in Mazharul Ekbal v. Gopal Lal Ray (1) 
the entry in the Record of Rights operates 
in the same way between landlord and 
tenent, as between landlords of the same 
or of the neighbouring estates or, it may: 
be added, of neighbouring mauzas, and 
the Hazaribagh Record of Rights which 
was adopted for Kudagara in the matter 
of the disputed boundary line cannot be 
ignored as the lower Appellate Court has 
done merely on the ground that itis not 
shown to have been based on the decision 
of any boundary dispute. It must be 
added that it has never been the case of 
the plaintiff-that either since the Hazaribagh 
Record of Rights which was finally publish- 
ed in 1912, or since the disposal in Febru- 
ary, 1920, of the boundary dispute raised 
by him in the survey of Kudagera, he hes 
come into fresh possession of the land ly- 
ing between the Revenue Survey and the 
Cadastral Survey boundaries. The lower 
Appellate Court has ignored all these con- 
siderations and arrived at its finding of 
possession in favour of the plaintiff “on the 
evidence of possession as adduced by the 
parties.” The learned Additional District 
Judge hes preferred the evidence of the 
plaintiff's witnesses to that of the witnesses 
for the Khorposhdar of Pari on the ground 
that “there are no reliable decuments on 
the side of the defendants.” 

But he hes completely ignored what 
had been pointed out by both the Mun- 
sifs who dealt with the case, namely, that 
the plaintiff's witnesses had failed to point 
out their lands to the first Commissioner 
in the case with anything like approximate 
accuracy, and that the boundaries in the 
documents produced by the plaintiff were 
not specific enough to make a determina- 
tion of the boundary between the mauzas 
_ possible; to describe the northern boundary 
as Gola Pargana for instance, can obviously 
give no assistance in a case in which it 
has to be found out where Gola Pargana 


əl 0) A I R 1924 Pat. 719; 84 Ind. Ces. 488; (1924) Pat 
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ends and the plaintiif's mauzas of Kudagare) 
begins. The learned Additional District 
Judge has also apparently failed to naties - 
the fact that much as the plaintiff's 
witnesses may speak of their possession 
of Ranidera, land called Ranidera is to 
be found inthe Record of Rights of Pari 
no loss than in that of Kudagara. Though 
we have the power in a proper case under 
s. 103, Civil Procedure Code, to determine 
the fact of possession if it has been wrongly 
determined by the lower Appellate Court 
by reason of the illegality of ignoring the 
presumption of correctness attaching to 
the Record of Rights of the two mauzas, 
the whole evidence has not been placed 
before us, and the appeal would have had 
to be remanded to the lower Appellate 
Court for disposal according to law but 
for the fact that the plaintiff's suit must 
fail on another ground. This takes me 
to the contentions of the parties on 
s. 62, Bengal Survey Act, and s. 42, 
Specific Relief Act. As to the latter, 
there cannot be any question that if the 
plaintiff wes notin possession at the date 
ofthe suit, it was not open to him to sue 
fora mere declaration of title without also 
seeking the further relief of recovery of 
possession which he has definitely omitted 
to pray end pay for. 

The lower Appellate Court considered that 
s. 42, Specific Relief Aci, was no bar as the 
plaintiff was admittedly in possession ofthe 
mauza. But his admitted possession of 
the mauza would not entitle the plaintiff 
toa mere declaration of his title to the dis- 
puted land which has been recorded by the 
Survey end Settlement authorities as lying 
outside the mauza. The position may, how- 
ver, possibly have been different if it had 
been found in accordance with the law 
that the plaintiff was in actual possession 
ofthe disputed landas well. It has been 
contended on behalf of the appellant that 
the lower Appellate Court was not entitled 
to find, as it hes done, that the plaintif 
was in possession, in the face of s. 62, 
Bengal Survey Act. Section 40 of the Act 
lays down that if in the course of a survey 
under theAct it comes to the notice of 
the Collector, that a dispute exists as to 
any boundary which should be surveyed, 
the Collector, after holding such inquiry 
as he may deem necessary, may determine 
such boundary as thereinafter provided 
under the Act. Section 41 provides that 
the Collector shall determine the boundary 
according ta actual possession, and cause 
it tobe secured by boundary marks. It 
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provides further, that the order* of the 
Collector under the section shall, until it be 
reversed or modified by competent authori- 
ty, have the force of an order of any Civil 
Court declaring the parties to bein posses- 


sion of the landin accordance with the 
boundary as determined by the 
Collector. 


Sections 59 and 60 provide for appeals 
against orders under s, 41 and 62 says 
that no suit shall be brought to set aside 
an order...... deciding a boundary dispute, 
unless an appeal shall have been first 
preferred under s. 59 ors, 60... Now 
the surveys of Hazaribagh end Manbhum 
were made under the Bengal Survey Act, 
the Record of Rights being prepared under 
the Chota Nagpur Tenancy Act. So far as 
the Manbhum Survey and Settlement is con- 
cerned, there is also no question that a 
boundary dispute within the meaning of 
s. 40 was raised before the proper authori- 
ty. It is also obvious that that dispute 
must have been determined under the Act, 
for the Survey and Settlement operations 
were completed in 1922, The effect of 
s. 62 of the Act was considered in Bisseswar 
Koeri v. Ram Pratap Singh (2), where it 
was held that the section is a bar to a 
suit by a plaintiff, against whom an order 
determining a boundary dispute has been 
made underthe Survey Act, for confirma- 
tion of possession on the allegation that 
he has been in continuous possession from 
before the order, such an order having 
under s, 41 ofthat Act the effect of a Civil 
Court decree whichis binding on the 
parties as regardsthe question of posses- 
sion. That wasa case where the plain- 
tiff had sued for confirmation of possession 
on declaration of title, alleging that he was 
in possession, and had proved his title but 
failed to prove possession : and the learned 
Judgesheld thatthe Court ought not to 
award him recovery of possession, unless on 
the facts allegedin the plaint the action 


amounted to one for restoration of 
possession. 

The learned Advocate for the respondent 
has relied on Bara Lal Nawal 
Kishore v. Jaleshwar Dayal Singh, 
40 Ind. Cas. 588 (3), but that wasa 


case where the plaintiff had sued for re- 
covery of possession on a declaration of 
his title and had made his claim on the 
express footing that he had been dispossessed 
by reason of ihe Survey and Settlement 
(2) 14 O W N 366; 4 Ind. Oas, 547, œ 
(3) 40 Ind, Oas. 588; A IR 1917 Pat, 357, 
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proceedings. Chamier, ©. J.. and Jawala 
Prasad, J, on that occasion pointed out 
that s. 62, Bengal Survey Act, had no ap- 
plication toa suit of that character, and 
distinguished Bisseswar Koeri’s case (2), as 
one in which the plaintif had sued for 
confirmation of possession, alleging but 
failing to prove that he was in possession, 
and therefore barred bys. 62, Survey Act. 
In the present case the plaintiff sued on 
the footing that he had been in continuous 
possession of the disputed land, and the 
lower Appellate Court has accepted the 
claim. This was clearly contrary to 
ss. 41 and 62, Bengal Survey Act, unless 
the determination of the boundary, such 
as it was, could be treated as a nullity. 
The learned Advocate for the respondent 
was not prepared to go quite so far as 
Babu Narendra Nath Banerji did when 
he heard the pleintifi's appeal at frst. 
The view of that learned Officer was that 
no real dispute could be held to exist unless 
it was ascertained that the Cadastral 
Survey line deviated from the Revenue 
Survey line, and that the mere advp‘ion of 
the Hazaribagh boundary line was not a 
decision within s. 41, Bengal Survey Act, so 
as tobe impressed “with the sanctity of a 
decree of a Civil Court.” 

The learned Subordinate Judge was mis- 
taken both in his reasoning and in his law. 
There could be no doubt about the exis- 
tence of a dispute when the plaintiff claim- 
edas partof Kudagara land lying to the 
north of the southein boundary cf Jumra, 
Pari and Roria s determined at the 
Hazaribagh Survey and Settlement. 
Whether or not the Revenue Survey line 
was relaid on the spot in order to find out 
how far exactly the Cadastral Sarvey line 
deviated fromit, the dispute wes there 
and the error into which the learned Sub- 
ordinate Judge fell lay in his failure to see 
that though it is true enough that it could 
not be said whether and how far, if at 
all, the plaintif had been dispossessed 
without escertaining whether the Cadastral 
line deviated fromthe Revenue Survey line 
the Record of Rights carried a statu- 
tory presumption of correctness in support 
of defendant’s possession, and that unless 
this presumption was displaced by evidence, 
the plaintiff was bound to fail even though 
the Revenue Survey boundary was not 
ascertained. The learned Subordinate 
Judge wasfurther in error when he held 
that the adoption of what may be called the 
Hazaribagh line was no determination of 
the boundary according to actual posses- 
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sion within the meaning cf s. 41 of the 
Act. It was nobody's case that possession 
had changed since the determination of 
the Hazaribagh line, and that determina- 
tion also carried a statutory presumption of 
_correciness under s. 84 (3), Chota Nagpur 
Tenancy Act. The contention that the 
Manbhum Survey and Settlement authori- 
ties did not determine the boundary of 
Kudagara according to actual possession 
for themselves is fallacious. They did de- 
termine a boundary and they could only 
have determined it according to actual pos- 
session, and they evidently proceeded on the 
statutory presumption of correctness attach- 
ing to the Hazaribagh line, for it was not 
the plaintiff's case that possession had since 
changed. 

If the plaintiff conceived. that there was 
any error in the procedure adopted by them, 
it was open to him to appeal under s. 59, 
and the law is quite clear that in default of 
such an appeal, plaintiff is not entitled to 
sue on the footing that he was nevertheless 
in possession. The learned Advocate for 
ihe respondent has urged that the presump- 
tion of correctness atteching to the Re- 
cord of Rights can be displaced by a suit, 
and that therefore the plaintiff's suit was 
competent. The answer to this is thatthe 
entry in the Record of Rights relating to 
the boundary - between the two mauzas, 
uulike many other entries, is governed by 
s. 62, Bengal Survey Act as wasso clearly 
pointed out in Bisseswar Koeri v. Ram Par- 
tap Singh (2). At the time the plaintiff 
brought his suit, the position. in my view 
was that in the eye. of thelaw he was out 
of possession but that it was open to him to 
bring a suit to establish his title and recover 
possessich or, in the alterna- 
tive, show that he had come into possession 
since the dispossession implicit in the 
decision of the boundary dispute under 
s. 41, Bengal Survey Act. As the plaintiff 
took neither of these courses, but merely 
sued for a declaration of his title without 
asking for any relief as regards possession, 
the suit was barred under s. 42, Specific 
Relief Act. It may perhaps be added that 
no attempt was made to amend the ‘suit 
in spite of the objection taken by the de- 
fendant that as the plaintiff was neverin 
possession of the lands and as the effect of 
the survey entry was to dispossess him, 
the suit could not proceed until full court- 
fees were paid; if that had been done at 
the proper time (not that eny attempt has 
been made even now to remedy the de- 
fect), the plaint would also doubtless have 
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been dmended. I would, therefore, allow the 
appeal and dismiss the suit with costs in ali 
Courts. Just before the delivery of this 
judgment, the learned Advocete for the 
plaintiff-respondent asked for an opportuni- 
ty to amend the plaint. In my opinion this 
prayer is made much too late to be enter- 
tained. 

Agarwala, J.—I agree. 

D. Appeal allowed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 1128 of 1935 
October 25, 1935 
AGHA Harpar, J. 
LOK NATH—DEFENDANT—ÅPPELLANT 
VETSUS 
Firm S. GOPAL SINGH-HIRA SINGH— 
PLAINTIFFS—RESPONDENTS. 

Contract—W ager—Test to see if contract is wager— 
Intention of parties to begathered from surrounding 
circumstances in addition to actual contract. 

In order to determine whether a contract is a 
wagering contract, the Court will not only look atthe 
terms of the written contract, but also probe among 
the surrounding circumstances to find out the true 
intention of the parties. ‘These surrounding circum- 
stances could only be proved hy evidence outside 
the written contract. The real intention of the 
parties is to be looked into and this may ba gather- 
ed from the oral evidence and the actual transactions 
between them. 


S.C. A. from the decree of the Additional 
District Judge, Lahore, deted Ap:il 1, 1935. 

Messrs. Shamair Chand and Prakash 
Chandra, for the Appellents. 
“Mr. Achhru Ram, for the Respondents. 

Judgment—This is a defendan’s’ ap- 
peel arising out of asuit for the recovery 
of a sum of Rs. 670. The plaintiffs came 
into Court alleging that they were pucca 
arhtias, that they had been making pur- 
chases for and on behalf cftke defendants 
and that, as a result of these transactions, a 
sum of Rs. 670 was due by the defendants 
to the plaintiffs. A number of paints were 
raised by the defendants on which issues 
were struck and findings were recorded. 
In the end the plaintiffs’ suit was decreed 
by the trial Court. The defendants went 
up in appeal tothe lower Appellate Court 
and the appeal was dismissed. The defen- 
dants have now come up to this Court in 
second appeal and have sought to challenge, 
the findings of the Court below: only on one 
issue. This issue arose on the plea that 
the transactions between the parties were 
of a wagering character and therefore 
under ihe provisions of s. 30, Contract Act, 
no suit was Maintainable for recovery of the 
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sums due under them. The contract bet- 
ween the parties is embodied in a printed 
document which prominenly provides: 
“It is distinctly understood and agreed by 
us that actual delivery is contemplated.” 
The case for the defendants was that this 
provision did not preclude them from lead- 
ing evidence to show the real nature of 
the transactions. The lower Appellate Court, 
however, has held that in the face of this 
clear provision as regard actual delivery no 
evidence could be given to show that no 
actual delivery was intended and that the 
transactions between the parties were of 
a wagering character. 

In appeal Gounsel for the defendants has 
argued in this Court that the lower Appel- 
late Court wes in error is not permitting 
them to prove from evidence outside the 
actual written document what the real 
transactions between the parties were, 
and that, on the evidence which they have 
already given, they cou'd establish that 
the intention of ihe parties was that no 
delivery was to be made end that the 
transactions in suit were mere badni or 
wagering transactions. Counsel has relied 
upon Doshi Talakshi v. Shah Ujamsi Velsi 
(1). In that ce se also the terms of the 
contract were incorporated in a printed 
form. The learned Judges held thet, in 
order to determine whether a coniractis a 
wagering contract, ihe Court will not only 
look at the terms of the written ccntract, 
but also probe among the surrounding cir- 
cumstances to find cut the {rue intention 
ofthe parties. These surrounding circum- 
stances could only be proved by evidence 
outside the written contract. To the seme 
effect is tLe decision reported as Bisseswar 
Lal Kedia & Co. v. Basir Ali, 64 Ind. Oas. 
809 at p. 813* (2). That was a Letters Patent 
Appeal from the decree of a Single Judge 
of the Calcutta High Couri sitting on the 
original side andthe Division Bench pre- 
sided over by Sir Asutosh Mookerjee and Sir 
Ernest Fletcher, after referring to Bhag- 
wan Das Paras Ram v. Burjorji Ruttonji 


Bomanjt (3), observed as follows: 

“We have to look behind the form of the contract 
to the real intention of the parties, which may be 
gathered from the oral evidence and the actual 
transactions between them,” ; 

(1) 24 B 227; 1 Bom. L R 786. 

(2) 64 Ind. Cas. £09; AIR 1921 Cal. 362; 33CLJ 


533. 

(3) 42 B 373; 44 Ind Cas. 284; AIR 1917 PC 101; 
45,499; 23M L T 203, 3LML J 305;4 P L W 229; 
16 A LJ 241;27 CL J358; (1918) M W N 315: 99 
C W N 625; 20 Bom, L R 561; 7 L W 577; 11 Bur. L T 
" 211 (P ©). 5 
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The learned Judges referred to the lead« 
ing House of Lords case The Universal 
Siock Exchange, Lid. v. David Strachan (4). 
These cases support the contention of 
the appellants. Reliance was placed on 
behalf of the respondents on Bhagwan Das . 


Paras Ram v. Burjory Ruttonji 
Bomanji (3). This case, however, 
is of no assistance to the respon- 


dents.: In fact their Lordships in this case 
have observed that certain intentions which 
the defendent pleaded had not been proved 
and that it had not been shown that there 
was any bargain or understanding between 
the parties, elther express or implied, that 
the goods were not to be delivered. It 
would thus appear that their Lordships 
were of the opinion that evidence can be 
led in order to prove the real nature of 
the transactions. In my opinion the de- 
cision of the Court below on this point 
was erroneous. I, therefore, set aside the 
decision of the lower Appellate Court on 
this point and remand the case to that 
Court to decide the question as to whether 
the transactions were wagering or not. 
The question whether the defendants should 
be allowed to lead further evidence is left 
to the Court below to decide: it may take 
further evidence or decids tke case on 
the evidence already recorded. The plain- 
tiffs shell be allowed to lead relevant evi- 
dence in rebuttal. The case shall be dis- 
posed of by the Court below according to 
law. The remand is under s. 151, Civil 
Procedure Code. Court-fee on the memoran- 
dum of eppeel shall be refunded. Other 
cosis shall abide the event. 

N. Order accordingly. 
(4) (1896) A C 166: 65 L J Q B 428; 60 J P 468; 44 W 
R 497; 71 L T 468, 


PATNA HIGH COURT 
Civil Revision Petition No. 40 cf 1935 
August 9, 1935 
DHAVLE, J. 
INDERDEO TIWARI~—PEtTITIONER 
VETSUS 
RAM RAN BIJAY PRASAD SINGH 


— OPPOSITE Parry. 

Bengal Tenancy Act (VIII of 1885), s. 169—Period 
of two months prescribed by s. 169 is for benefit 
of landlord rent decree-holder—Civil Procedure Code 
(Act V of 1908), O. XXI, r. 90—Haxecution—Sole— 
Compromise between decree-holder, auction-purchaser 
and judgment-debtor to confirm sale without pay- 
ment of balanc2 of purchase money—Petition to 
record compromise, whether can be refused on ground 
that thirty days after sale have not expired. 

The Bengal Tenency Act, asa whole, was in- 
tended to give simple remedies to the landlord 
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rather than for dealing with the claims of other 
parties against the tenant. i 

The period of two months prescribed in s. 169, 
Bengal Tenancy Act, is meant for the benefit of 
the landlord who has obtained the rent decree.and 
not for the benefit of others ‘having claims against 
the judgment-debtor. Rameshwar Singh v. Mohammad 
Waiz (1), relied on. 

Where after the sale in execution, the decree- 
holder, auction-purchaser and the judgment-debtor 
enter into a compromise to confirm the sale with 
the auction-purchaser having to pay the balance of 
purchase: money, the fact that the period of thirty 
days for confirmation of the sale has not expried 
is no reason for rejecting or refusing to record the 
petition of compromise, though it would be a good 
reason for refusing to confirm the sale before the 
expiry of thirty days. Hemanta Kumori Debi v., 
Rajendra Kishan Nath (2), Shivaram Sand v. Manu 
Lal Khemka (3) snd Ram Prasad v. Ram Charan 
Singh (4), relied on. 

Sir Sultan Ahmad and Mr. D. N. Varma, 
for the Petitioner. 

Messrs. R. S. Chatterji and Sundar Lal, 
for the Opposite Party. 

Order.—This is an application by the 
auction-purchaserin a rent execution sale 
against the order of the Munsif of the 
Second Court, Buxar, refusing to record a 
compromise according to which the sale was 
to be confirmed. To this compromise, the 
judgment-debtor and the decree-holder, 
besides the auction-purchaser, were parties. 
The sale was held on December 8, 1934, and 
the compromise was filed on 21st of that 
month anda prayer in effect was that the 
compromise be recorded and the sale con- 
firmed. One Ramekbal Singh, who was not 
a party to the suit, came forward to oppose 
ihe application on the ground that he had 
some interest in the holding by virtue ofa 
certain agreement with the judgment-debtor 
but the lower Court held that he had no 
locus standi in the matter. The learned 
Munsif, however, proceeded to “reject the 
petition of compromise” mainly on the 
ground that s: 169, Bengal Tenancy Act, 
which entitles the judgment-debtor to re- 
cejve the balance of the sale proceeds only 
upon the expiration of two months from the 
confirmation of the sale (which itself de- 
pends upon the auction-purchaser deposit- 
ing the balance), shows “an intention on 
the part of the legislature to accommodate 


such persons as could have claims against - 
the judgment-debtor” and that, therefore, an ` 


order confirming the sale ‘‘would really oper- 
ate to the prejudice of such persons.” Section 
169, however, makes a special provision in 
favour of the decree-holder in lieu of the 
general provision contained in s. 73, Civil 
Procedure Code, which makes the proceeds 
of execution sales liable to rateable distribu- 
tion among the decree-holder and other 
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creditors of the judgment-debtor who may 
have obtained other decrees against him. 
On the face of it the period of two months 
pressribed in that section is meant for the 
benefit of the landlord who has obtained the 
rent decree; the Act, as a whole, was intend- 
ed to give simple remedies to the landlord 
rather than for dealing with the claims of 
other parties against the tenant. The Sec- 
tion came under ccnsideration in Rameshwar 
Singh v. Mohammad Waiz (1), where their 
Lordships said: 

“There is nothing in the Code (the Bengal Tenancy 
Act?) to suggest that the application is not main- 
tainable if made after two months. All that the Code 
indicates isthat the legislature is of opinion that two 
months is a sufficient time to give the landlord a 
reasonable opportunity of exercising his rights; and 
if he fails to exercise them within that time he runs 
the risk of losing his money by being anticipated by 
the judgment-debtor.” 

The next ground on which the learned 
Munsif refused the application was that 
“there was nothing in the compromise peti- 
tion in so far as the payment of the pound- 
age feeis concerned.’ Butthe poundage fee 
is only tc be realised under the H. C., G. R. 
and C. O. Civil, Vol. 1, pp. 123 and 121 when 
ən epplication is mide to the Court for the 
withdrawal of the money in deposit: the auc- 
{ion-purchaser has already deposited twenty- 
five per cent. of the prize-for which the pro- 
perty w2s knocked down to him, and as 
under the compromise this is to goto the 
decree-holder, there cannot be eny question 
that the poundage fee will be paid when the 
decree-holder epplies fo’ withdrawal of the 
money. The third ground on which the 
learned Munsif refused the application was 
that thirty days, the period of lmitation 
during which the judgment-debior could 
come to Court and apply to have the sale 
set aside under O. XXI, r. 99, Civil Proce- 
dure Code, had not expired, and confirma- 
tion on the date of the application would be 
tothe prejudice of persons who may choose 
thereafter to apply under that provision of 
the. law. This, however, was plainly no 
reason for rejecting or refusing to record 
the petition of compromise, though it would 
have been a good reason for refusing to 
confirm the sale before the expiry of thirty 
days. Theat period is now long past, and 
there can now be no objection to confirming 
the sale. 

The real point of the compromise wes that 
the sale should be confirmed without the 
auction purchaser having to deposit in Court 
the balance of the purchase money. The 
only persone who were interested in this 


(L) 2P LJ 722; 41 Ind. -Oas. 731; A IR 1917 Pat. 
433; 2 P L W 97; (1917) Pat. 270. 
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balance of the purchase money, so far as 
the rent execution was concerned, would be 
the judgment-debtor and the decree-holder, 
and they were parties to the compromise set 
up by the auction-purchaser. A somewhat 
similar point was dealt with in Hemanta 
Kumari Debi v. Rajendra Kishore Nath (2) 
where a sale was set aside though the judg- 
ment-debtor, instead of actually depositing 
the money in Court under s. 174, Bengal 
Tenancy Act, for the satisfaction of the de- 
cree, arrived at an arrangement with the 
decree-holder by which he wes satisfied, and 
deposited in Court only five per cent. pur- 
chase money which was due for payment to 
the auction-purchaser. Sir Sultan Ahmad 
has also brought to my notice the decision in 
Shivaram Sand v. Manu Lal Khemka (3), 
a case in which James, J., declined to hold 
E ae after the sale has taken plecs, the pur- 
chasers and the decree-holders being the same persons 
cartity that the decree has been settled out of Court 
and pray that the sale may be seb aside, the Court 
must nevertheless confirm the sale unless the owner 
of the property goes through the form of filing an 
application under O. XXI, r.89 and depositing the 
money due under the decree in Court.” 

The concurrent wish of the parties end the 
obvious requirement of the c.se—to borrow 
the expression used in Ram Prasad v. Ram 
Charan Singh, 27 Ind. Cas. €01 (4)—not only 
give jurisdiction tothe lower Court to re- 
cord the petition of compremise, but requir- 
ed it to dosa, though the preyer for confirma- 
tion of the sale could not be allowed on that 
_ day but would have had to wait fora few 
days. Mr B. P. Sinha endeavoured to inter- 
vene in this revisional application on behalf 
ofthe third party Ramekbeal Singh. Ramek- 
balis admittedly not a registered tenant; he 
may or may not have good claims agaist 
the judgment-debtor, but the present exe- 
cution matter is between the judgment, 
debtor on the one hand and the decree- 
holder and the euction-purchaser on the 
other. It wes contended on Ramekbal’s be~ 
half that if the balance of the purchas- 
money is allowed to go to the judgment- 
debtor without being deposited in Court, he, 
Ramekbal, wouid lose a possible chance of 
getting his money. That may be; but the 
present proceedings are intended to adjust 
the relations of the landlord and the tenant 
and also by reason of the execution sale, 
the auction-purchaser, and cannot be ex- 
tended to whatever relation may exist be- 
tween third parties and the judgment-debtor. 
Mr. Sinha suggested that he could be heard 


(2) AIR 1926 Gal. 1236; 97 Ind. Cas. 306. 
(3) AIR 1928 Pat. 40; 104 Ind. Cas. 753. 
ty 97 Ind, Cas. 601; A IR 1916 Cal. 64. 
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amicus curiae, but plainly he could n 
claim to come in on that footing. He sso 
referred to the interest that the public may 
be presumed to have -in seeing that the 
Courts follow a procedure prescribed for 
them. But the procedure ‘applicable on the 
present occasion is clearly intended for ad- 
justing the relations of the decree-holder, 
the judgment-debtor and the auction-pur- 
chaser, and it is impossible to recognize 
the claim of a member of the public having 
a not undisclosed private interest in a mat- 
ter that is confined to the three parties. I 
have mentioned. The judgment-debtor, 
opposite party No. 2, before me, supported 
the application of the auction-purchaser be- 
fore me. The landlord decree-holder, oppo- 
site party No. 1, was indifferent but urged 
that there should be no costs against him. 
It seems to me clear that the lower Court 
had no jurisdiction to reject or refuse to 
record the compromise or, at any rate, acted 
with material irregularity in the exercise of 
iis jurisdiction in doing so. Theat order must 
be set aside, the compromise recorded and 
(now that the period of thirty days has ex- 
pired) the sale confimed; the balance of the 
purchass money need not be deposited by 
the auction-purcheser. There will be no 
order regarding the costs of this application, 
but Mr. B. P. Sinha’s application is dismiss- 
ed with costs (including a hearing fee of 
one gold mohur) payable to the auction-pur- 
chaser who is the petiticner before me. 
D. Order accordingly. 


PESHAWAR JUDICIAL COMMIS- 
SIONER’'S COURT 
Civil Appeal No. 239-92 of 1934 
June 28, 1935 
MIDDLETON, J. CO. AND ALMOND, A. J.C. 
MOTI KHAN—Dsrenpant—APPELLANT 
VETSUS 

ATAM CHAND— PLAINTIFE— JESPONDENT. 

Decree—Order of remand under inherent powers 
under s. 151, Civil Procedure Code (Act V of 1908) — 
Whether decree— Appeal, if lies. 

An order remanding a case under s. 151, Civil 
Procedure Code, to the trial Court fora decision is 
not a decree and noappeal lies from such an order, 
Permanand Kumar v. Bhon Lohar (4), followed, 

©. A. against an order of the District 
Judge, Dera Ismail Khan; dated December 
14, 1934. ; 

Messrs. Saaduddin Khan and Ganesha. 
Khan, for the Appellant. 

Mr. Roshan Lal, for the Respondents. 

Almond, A. J. C.—This is an appeal 
from the so-called decree of the District 
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Judge, Derajat, remanding a case under 
8. 151, Civil Procedure Code, to the trial 
Court for a decision. The first question 
which arises is «sto whether the order of 
the District Judge amounts to a decree or 
not. Learned Counsel for the appellant 
relies on three published rulings of the 
Calcutta High Court reported as Abdul 
Karim Abu Ahmed Khan v. Allahabad 
Bank, Ltd., 41 Ind. Ces. 598 (D), Bhairab 


Chandra v. Kali Kumar (2), and Radharani- 


Santra v. Ramesh Chandra Kalamuri (3). 
The first case is a judgment of a Full Bench 
but does not deal with the point now in 
dispute. The only question for decision in 
that case was whether an Appellate Court 
could remand a case under s. 151, Civil 
Procedure Ocde or not. The two later 
rulings «ere definitely in favour of the ap- 
pellant’s contention. Learned Counsel ad- 
mits that apart frcm the Calcutta High 
Court there is no authority for his proposi- 
tion. He further edmits thet Bhairab 
Chandra v. Kali Kumar (2) was definitely 
discussed end dissented frem in acsse of 
the Patna High Court reported as Perma- 
nand Kumar v. Bhon Lohar, 97 Ind. Ces. 
105 (4). He further admjts that the Lahore 
view is eg3inst him as is instanced by a 
case reported 2s Wisahkht Ham v. Alwal, 
78 Ind. Cas. 408 (5) and learned Counsel 
for respondent hts slso cited Mallayya v. 
Veerayya, 100 Ind. Cas. 135 (6) to show that 
the Madres High Court also takes the oppo- 
site view from that of Calcutta. We are 
of opinion that the view of the majority 
of tke High Courts is undoubtedly the 
correct. view. In fact in the first of the 
Calcutta cases the matter hardly appears 
to have been discussed at all. It is merely 
stated that an order so made (that is remand- 
ing a case under s. 151) is a decree which 
reverses 2 decree and destroys a valuable 
right. The: definition of a decree under 
g. 2, Civil Procedure Code, is as follows:— 
“Decree means the formal expression of an adjadi- 
cation which, so far as regards the Court expressing 
it conclusively determines the rights of the parties 


with regard to all or any of the matters in contro- 
versy in the suit,” 


We consider that the correct interpreta- 
tion of this definition has been concisely 


(1) 41 Ind. Cas. 598; A IR 1917 Cal. 44; 44 O 929; 
26 C LJ 49; 21 OWN 877. 


(2) A I R 1923 Cal. 606; 71 Ind. Cas. 453; 87 C0 LJ 


491. 
(3) A I R 1928 Cal. 218; 117 Ind. Cas. 878. 


` (4) 97 Ind. Cas. 105; A IR 1926 Pat. 457;7PLT 
535; (1926) Pat. 333; 6 Pat, 160. 


j TH Ind. Cas. 408; A I R 1924 Lah. 487; 6 Lah. L 


(6) 100 Ind, Cas. 135; AIR 1927 Mad, 335; 52 M L 
J 90; 25 L W. 198; 38 M L T 15. 
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given in the Patna case to which we have 
referred above, and from which we quote 
the following passage : 

“I fail to understand how an order of remand under 
the inherent power of the Court can be treated as a 
decree unless the order can be brought within the 
definition of ‘decree’ as given in the Civil Procedure 
Code, in cther words, unless the Court of Appeal 
making the remand conclusively determines the 
rights of parties with regard to allor any of the 
matters in controversy in the suit so far as that 
Court is concerned. Where the order of remand 
merely sets aside the decree of the trial Court and 
does not itself decide any of the points raised for 
determination and does not determine the rights of 
the parties with regard to any of the matter in con- 
troversy in the suit, Iam of opinion that it cannot 
amount to a decree.” 

We therefore find that no appeal les 
from the District Judge’s order. Learned 
Counsel forthe eppellent has not pressed 
for the appeal to be treated as a revision 
and we do not think that he would have 
met with success had he done so. for 
these reasons this appealis dismissed with 
costs. 


N. Appeal dismissed. 


ee _ a 


MADRAS HIGH COURT 
Civil Revision Petition No. 1049 of 1931 
October 24, 1935 
VABADACHARIAR, J. 
SUBRAMANIA AYYAR AND anorarr— 
RESPONDENTS— PETITIONERS 
vETSUS 
VENKATRAMA RAJU AND ANOTHER— 
PrriTioNERs— RESPONDENTS. 

Provincial Insolvency Act (V of 1920), s. 39~ 
Moffusil Insolvency Court — Surety for insolvent~ 
Power of Court to enforce surety's liability by passing 
summary orders—Assignment of surety bond, whether 
necessary—Power to enforce surety's liability after 
annulment of adjudication. 

A Oourt-exercising jurisdiction under the Provin- 
cial Insolvency Act has power to enforce the liability 
ofa surety by pessing summary orders without 
assigning the surety bond tothe creditors and 
leaving tnem to sue on the bond, even though there 
ig no express provision in the Act correspond- 
ing tos. 80 (2) of the Presidency Towns Insolvency 
Act. Raj Raghubar Singh v. Jai Indra Bahadur 
Singh (1), referred to. 

The annulment of an adjudication under g, 39 of 
the Provincial Jnsolyency Act, does not put an end to 
the jurisdiction of the Insolvency Gourt and the Gourt 
may pass an order for enforcing a surety bond even 
after annulment of the adjudication under s, 39, 

C. R. P. under s. 75 of Act V of 
1920 praying the High Court to revise 
the order of ihe District Court of East 
Tanjore at Negapatam, dated April 16, 
1934, in C. M. A. No. 20 of 1934 (T. A. 
No. 439 of 1933 in I. P. No. 10 of 1931 
on the file of the Court of the Subordinate 
Judge of Tiruvarur), 
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Messrs. K. Bhashyam Ayyangarand R. 
Visvanathan, for the Appellants. 

Mr. I. L. Venkatrama Ayyar, for ihe Res- 
pondents. 

Judgment.—This revision petition arises 
out of an order made by tke District 
Court of East Tanjore in an appeal under 
the Provincial Insolvency Act. The peti- 
tioners here stood surety under a com- 
position scheme in |. P. No. 10 of 1931 
on the file of the Sub-Court of Tiruvarur. 
The debt due by the lst respondent in this 
revision petition is shown asitem No. 16-a 
in the composition schedule. The footnote 
to that schedule indicates that the terms 
on which that particular debt was to be 
included in that schedule were finally 
settled only when the’ scheme came before 
the Court for approval, bacause in respect 
of thet debt there was a litigation pend- 
ing ab the time in O. S.No. 256 of 1931 
on the file of the District Munsit’s Court 
of Tiruvarur, for a declaration that the 
promissory note on foot of which that 
amount was claimed to be due had been 
discharged. The Court, therefore, took 
care to indicate thet this item would be 
payable under the scheme of composition 
“only if the creditor is finally succes sful'‘in 
O. S. No. 256 of 1931”. That suit was 
dismissed by the Court of first instance. 
An appeal preferred by the debtor was 
returned by the Appellate Court ona re- 
quisition that the appellant should pay a 
higher-court-fee. That question, I am told, 
is now the subject-matter of a revision 
petition before this Court. 

In the meanwhile, the creditor in order 
to escape the bar of limitation in respect 
of this claim on the promissory note filed 
O. S. No. 70 of 1933 on the file of the 
District Munsif’s Court of Tiruvarur and 
obtained a decree thereon. It is not sug- 
gested that any appeal had been filed 
against that decree. 

In this state of things, the creditor put 
in two applications, one on the execution 
side and the other to the Insolvency Court, 
to recover the amount of his decree from the 
sureties to the extent to which they have 
rendered themselves liable under the surety 
bond given in the insolvency composition. 
- The execution petition was transferred to the 
Insolvency Court, by some procedure which 
I am not able to understand and the two 
petitions were dealt with together. Both 
the Courts below have made an order 
calling upon the sureties to make the pay- 
ment in terms of the surety bond. The 
learned District Judge rightly points out 
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various difficulties in the way of ordering 
the execution petition (See para. 4 of 
his judgment). But as the merits of the 
contentions were practically the same in 
both the petitions, he deals with the 
matter by a single order. x 

Confining myself for the moment to the 
order on the petition filed in the insolvency 
proceedings, I seeno reason to differ from 
the view taken by the Courts below. On 
the terms of surety bond, two objections 
comewhat inconsistent with each other, 
were taken before me. It was contended 
that according to the order of the Court 
in the composition schedule, the creditor 
was entitled to payment in respect of this 
item only after the litigation in Q. 5. No. 256 
of 1931 had been finally settledin favour 
of the creditor. It was argued that as 
the Civil Revision Petition relating to the 
court-fee matter is pending: it could not 
be said that that litigation had been finally 
settled. I am free to confess that ihis may 
be literally so. But in view of the fact 
that the decree in O. S. No. 70 re 

see 
little substance in this objection. However, 
to be onthe safer side, I propose to saf_- 
guard any possible rights that may accrue 
to the sureties in the event of a reversal 
of the decision in O. S. No. 256 of 1931, 
by providng thet if by any final decree 
in that litigation the creditors right to 
the amount there in involved should be 
bound to bring 
back into Court the amount that he may 
draw under the order in the present peti- 
tion. In view of what is stated to have 
happened in the first Court, 1 leave it to 
the present petitioners if so advised to 
apply to the Court of first instance to 
take a bond from the creditor in the above 
terms, 

The other argument was that this note 
made by the Insolvency Court stating that 
the monies shall be payable only after 
the final termination of the dispute in 
256 of 1931, amounted to a 
variation of the contract between the 
creditor and the debtor without the 
knowledge of the surety and accordingly 
discharged the surety. I do not find that 
any such contention had been raised in 
the Courts below. I have no reason to 
assume that the variation, lë really it was 
a variation, was made wit out the consent 
or knowledge of the surat.es. The con- 
tract is one between the Court and the 
sureties and it becomes cot plete only when 
the Court accepts the su:ety bond; and, 


1936 


a2 perusal of the paper leads me to think 
that this note in the insolvency schedule 
was made at the time when the Court 
accepted the surety bond. In these cir- 
cumstances, I see no force in the conten- 
tion about the sureties having been dis- 
charged by reason of any variation in the 
principal contract. 

It only remains to deal with the objec- 
tion taken as -regards the jurisdiction of 
“the Insolvency Court to deal with these 
‘applications. It has been contended that 
the Provincial Insolvency Act does not 
contain any provision corresponding to 
cl. 2 of s. 30 of the Presidency Towns 
Insolvency Act and that it is, therefore, 
not open to the Insolvency Court to give 
relief against the sureties by summary 
orders, and that the only course open to 
the creditors is to take en assignment of 


the bond and sue thereon. Reliance has. 


‘been pleced in this connection on some 
observations ef page 255 of 1930 Edition 
of Mullay’s Law of Insolvency. 

The absence of a provision correspond- 
ing to s. 80 of the Presidency Towns 
Insolvency Act, may heve an important 
bearing when a question of contempt of 
Court arises, because Courts in the Mofussil 
mey not be regarded as Couris of Record 
and, therefore, may not have jurisdiction 
in contempt in the absence of specific 
statutory provision. But so far-as the power 
to enforce the terms of the surety bound 
is concerned, the absence of such a provi- 
sion is by no means conclusive. On the 
principles indicated in the judgment of 
the Judiciel Committee in Raj Raghubar 
Singh v. Jat Indra Bahadur: Singh (1) 
the Court to which such bonds are given 
must prima facie have power to enfore 
them. In a case like the present, the 
suggestion of a remedy by way of assign- 
ment of the bond has very little to re- 
commend it. The schedule may comprise 
numerous creditors some of whom might 
have béen paid, some of whom might have 
been partly paid and others not paid at 
all. To whom is the bond to be assigned ? 
The Insolvency Court can do justice much 
more effectively between the parties if it 
has power to enforce the terms of the 
bond than ordinary Courts can do in a 
suit filed to enforce the bond if that bond 
is assigned toa third party. Reliance was 
placed on the decision in Mirabita Ex- 


(1) 42 A 158; 55 Ind. Cas. 550; AIR 1919P O55; 
461A 298; 22 OC 212; 6 O LJ682; 38M L J 302; 
18 A L J 263; 22 Bom. L R 521; 13 L W 82 
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parte In re (2) but that was a case of 
a bond given not to the Court but to a 
private trustee and the Court naturally 
held that the only remedy was by way 
of a suit on the bond. 

I see little force in the objection that 
by reason of the annulment under s. 39, 
the Insolvency Court, becomes who.ly 
functus officio and isno longer compett 
ío pass any order by way of enforcement 
of the surely bond. The trend of authority 
in this country is distinctly against that 
view. Many of the authorities have been 
reviewed in the judgments of this Cours 
in Kamireddi Timmappa v. D2vasi Harpal 
(3) and Somasundaram Chettiar v. Pariaka- 
ruppan Chettiar (4). The matter has 
been placed beyond question by the judg- 
ment of the Full Bench in Verayya v. 
Sreenivasa Rao (5). The doubt, hitherto, 
was in respect of the effect of an annul- 
ment under s. 43. An annulment under 
s. 39 has been assumed in accordance 
with the euthorities in England not to 
put an end to the jurisdiction of ihe 
Insolvency Court over all the parties and 
this view has in fact been relied on in 
support of the wider proposition that even 
an annulment under 3s. 43 does not wholly 
put en end to the jurisdiction of tune 
Insolvency Court. It is sufficient to refer 
in this connection to the case in Kamireddt 
Timmappa v. Devast Harpal (3) and to 
the observations in Scmasuncaram Cheitiar 
v. Periakaruppan Chettiar (4) (bottom) 
and 671 (top). 

The revision petition, therefore, fails 
and is dismissed with costs. 

A. Appeal dismissed. 

. (2) (1875) L R 20 Eq. 772; 44 LJ Bk. 119; 33 L T 60; 
23 W R 864. 

(3)56 M L J 458; 115 Ind. Cas. 815; ATR 1929 
Mad. 157; 29 L W 23; (1929) M W N22; Ind. Rul. 
(1929) Mad, 479. 

(4) 58M L J: 858; 126 Ind. Cas. 621; AIR 1930 
Mad. 520; 31 L W 546; (1930)M W N 587; Ind. Rul. 
(1930) Mad. 893. 

(5569 MLJ 364; 158 Ind. Cas. 1060; A IR 1935 


Mad. 826; (1935) M W N 883; 42 L W 386; 58M 908; 
8 R M 428 (F B). 
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consideration for gift—Gifi, when can be upheld— 
Gift, if valid only in so far as supported by 
amount of dower due—Marz-ul-maut, doctrine of— 
Whether applies toa gift for a dower. 

Under Muhammadan Law if the amount of dower 
which is the consideration for the gift is equal 
to the value of the property, then the gift, should 
be entirely upheld, but if it is inadequate, it will be 
upheld only to the extent of the consideration and no 
more. The doctrine of marz-ul-maut applies to 
wagqfs gifts and muhobat sales and there is no 
authority for holding that it does not apply to a 
gift fora dower, Such a gift is valid only in so 
far as the gift is supported by the amount of 
dower due. Zarab Khan v. Lal Bibi (1), followed. 

Where a Muhammadan while on his death-bed 
executed a tamliknama in favour of his wife stating 
that Rs. 2,000 had been fixed as her mehr 
and that in order to pay off one-half of her mehr 
he was giving her half a share in three villages: 

Heid, that the transaction was not a sale buta 
hiba-bil-ewaz ; and, even if it was a sale, it was 
only a colourable sale to the disadvantage of the 
deceased while he was in marz-ul-maut and could 
not be entirely valid snd that his heirs were entitled 
to shares in the village subject to the claim of the 
wife for Rs. 2,000 as her dower. 


S. ©. A. agéinst the decree in Civil Ap- 


peals Nos. 106 and 108 of 1931, in the 
Court of the District Judge, Chind- 
ware, dated August 25, 1932. arising 


out of Civil Suit No. 142 of 1930, in the 
Court of the Sub-Judge, Second Class, 
Sausar, dated August 19, 1931. 


Messrs. A. V. Khare, Abdul Razak, 
and W.B. Pendharkar, for the Appellent. 

Mr. A. K. Ghatpande, for the Respondents. 

Judgment.—tThis is a plaintit’s second 
appeal arising out of a suit for a dec- 
laration that the plaintiff ownsa7 annas 
share in the village of Ghogri, Silora and 
Baradei and for possession of those 
shares. These three villages 
other villages belonged to Nasiruddin who 
died on August 15, 1891 leaving a 
will dated April 9, 1888 By _ this 
will he bequeathed the three villages in suit 
to his wife Mariambi for her life and 
after her death to Abdul Kadar. He be- 
queathed three other villages to his other 
wife Amirbi and after her death to Abdul 
Karim, Abdul Kadar ənd Abdul Karim 
had been treated by Nasiruddin as his 
sons and they have been described in 
places as his adopted sons, but it is ad- 
mitted that they were in fact not his sons 
or related to him. With the property left 
to Amirbi and Abdul Karim, I am’ not 
mow concerned. The Bench to which this 
case was referred has held that Mariambi 
took a life-interest in these three villages 
and that Abdul Kadar took fhe rever- 
sionary interest. On May 31, 1897, Marim- 
bi executed a deed of gift of her interest 
in the property in favour of Abdul Kadar 


BUBHANGI v. UMRAOBI (NAG.) 


and three. 


16110 
and his wife Umraobi. Ithas been urged 
that the legacy of the life-interest in 
these three villages to Abdul Kadar, who 
was not an heir, could not take affect 
except to the extent of one-third of Nasir- 
uddin’s estate unless it was assented to 
by the other heirs. It is clear from the 
terms of the deed of gift executed by 
Mariambi on Mey 2, 1897, and by the state- 
ments made by her in the resulting 
mutation cases that she had assented to 
the legacy in favour of Abdul Kadar. 
Asa result of the legacy and the deed 
of gift Abdul Kadar became the absolute 
owner of an 8 annashare in these villages; 
his wife Umraobi has an 8 anna share 
in the villages during the lifetime of 
Mariambi, and afterthe death of Mariam- 
bi this 8 anna share was to come io 
Abdal Kadar. 

Abdul Kedar died on July 18, 1899, and 
on June 9, 1899, while he was on his death- 
bed the executed a tamltknama (Ex. D 
23) in favour of his wife Umraobi. In that 
document he stated that Rs. 2,000 had 
been fixed as Umraobis mzhr and that in 
order to psy off one half of her meh, he wes 
giving her a half share in the villages of 
Silora, Ghogri and Baradej. On the death 
of Nesiruddin these three villages had been 
recerded in the name of Mariambi 
alone, and after the deed of gift in 1897 
they had been recorded half inthe name 
of Abdul Kadar, and half in the name 
of Umraobi. After the death. of Abdul 
Kadar Mariambi was again recorded as 
4 anna co-sharer, snd the other 4 annas 
share that had been recorded in the name 
of Abdul Kadar was recorded in the name 
of Umraobi, who thus became recorded as 
12 anna co-sharer. 

Mariombi died on July 13, 1904, and 
the lfe-interest then created in her favour 
came to an end. The heirs of Abdul 
Kadar thus became entitled to a16 annas 
share in each ‘share in each of three 
villages, subject to the effect oftamlik- 
nama executed by Abdul Kadar in favour 
of Umraobi. Abdul Kadar’s heirs were 
his two deughters, the plaintiff Subhanbi 
and the defendant Sultanbi, who were 
each entitled to a 7 anna share of his 
estate, and his widow, the other defend- 
ant, who was entitled to a 2 anna share 
in his estate, subject to the tamliknama. 
The lower Appellate Court has held that 
this tamliknama amounted to a sale and 
though executed by Abdul Kadar while 
on his death-bed was not affected by the 
doctrine of marz-ul-maut. The learned 
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Counsel for the plaintiff, who is the ap-. 
pellant in this Court, has conceded for the 
purposes ofthis appeal that Umraobi’s 
dower had been fixed at Rs. 2,000 and 
was unpaid on the date of this tamlik- 
nama. It was also admitted in the course 
of the pleadings in the Court of -first 
instance that an 8 anna share in these 
villages was at that time worth Rs. 15,000. 
The reason why Abdul Kadar purported 
to give his wife only a half share in the 
villages was probably that she wes already 
recorded as owner of a half share. The 
transaction, in my opinion, was not a sale 
but a hiba-bil-ewaz; and, even if ib wasa 
sale, it was only a colourable sale to 
the disadvantage of Abdul Kadar while he 
wes in marz-ul-maut and could not be 
entirely valid; see Tyabji’s Muhammadan 
Law, p. 815, 2nd Edition. : ; 

A Very similar question was considered 
by Ramesam, J. in Zarab Khan v. Lal Bibi 
(1), and with that decision I respectfully 
agree. After quoting case No. 21 in 
Macnaghten’s brecédents of Marriage, 
Divorce, etc. 

“Should aman in his last sickness, acknowledge 
a debt to be due to nis wife on account of dower, 
the acknowledgment will be good to such extent 
of the property as amounts to her proper dower 


or such as it has been cistomary for her equals, 
in.condition to receive, but to no more”, 


Ramesam, J. wenton to hold that (if the 
amount of dower which is the considera- 
tion. for the gift is equal -to the value 
of the property, then the gift should be 
entirely. upheld, but if it is inadequate, 
it- will be upheld only to the extent of 
the consideration and no more.) He has 
also pointed out toat the 
marz-ul-maui applies to wagqfs gifts and 
-~ muhabat sales and that there is no autho- 
rity for holding that it does not apply 
to a gift for a dower. I respectfully 
agree with the decision that. such a gift 
is valid only in so far as the gift is sup- 
ported by the amount of dower due. 

I therefore hold that the two daugn- 
ters of Abdul Kadar are each entitled to 
a 7-anna share in these three villages 
and that his wiaow is entitled to the 
other two anna share, 
claim of Umraobi for Rs. 2,000 as her 
dower. This is a claim on the three villages 
. payable. by the heirs of Abdul Kadar in 
proportion to the shares that they have 
inherited. 

The appeal is, therefore, allowed with 


(1) AT R 1931 Mad. 740; 135 Ind. Gas. 312; Ind. Rul, 


(1932) Mad. 78. 
161—991 & 92 


doctrine of: 


subject to the | 


cost throughout, and there will be a decree 


in the plaintiff's favour to the above 
effect. 
N. Appeal allowed. 


MADRAS HIGH COURT 
Letters Patent Appeal No. 84 of 1935 
November 27, 1935 
BEASLEY, O. J. AND STODART, J. 

T. S. SANKARA TYER—AppELLANT 

a VETSUS 

“MUHAMMAD GANNI ROWTHER AND 

i OTAERS—RESPONDENTS 

Civil Procedure Code (Act V. of 1908), ss. 94, 151, 
O. XXXIX, r. 1, O. XLI, r.5—Connected suits— 
Same question in issue—Appeal in one sutt only 
—Power of Court to stay execution of other decree 
by injunction, pending appeal. 

The same question was issued in a mortgage 
suit and a partition suit and the parties agreed 
that the mortgage suit may be decided in accord- 
ance with the finding in the partition suit. Both 
the suits were accordingly decided. The aggrieved 
party appealed against the decree in the partition 
suit alone and applied for an injunction to restrain 
the opposite party from executing the mortgage 
decree pending the decision of the appeal: 

Held, that the Court had no power to grant an 
injunction staying execution of the mortgage decree 
under O. XLI, r. 5 or under s. 94 or s. 15], or 
O. XX XIX of the Civil Procedure Code, Varada- 
charyulu v. Narasimhecharyulu (|), relied on, Aiye- 
perumal Nadar v. Muthuswami Prllat (2), Karuppayya 
Nadar v. Ponnuswami Nadar (3) and Govindarajulu 
Naidu v. Imperial Bank of India, Nellore (4), reter- 
red to, ` 

L. P. A. against the order of Mr. Justice 
K.G. Menon, dated August 20, 1935, and 
madein GO. M. P: No. 2960 of 1935 for issue 
of an injunction restraining the respondent 
therein from bringing the properties to sale 
in O. S. No. 31 of 1932 on the file of the 
Court of the Subordinate Judge of Kumba- 
konem pursuant tothe declaration granted 
in his favour in O: S. No. 99 of 1931 on 
the file of said Court of the Subordinate 
Judge of Kumbakonam pending in A. 8. 
No. 10 of 1935 preferred to the High Court 
against the decree of the said Court in O. S. 
No. 59 of 1931. 

Messrs. K. S. Krishnaswamy Iyengar and 
S. Ramachandran, for the Appellant. 

Messrs. C. S. Venkatachariar and D. 
Ramaswami Iyengar, for the Respondents. 


Beasley, C. J—This is a Letters Patent 
Appeal irom en order made by K. 5. 
Menon, J. restraining the appellant here 
from bringing the property of the respon- 
dents to sale in execution of the decree 
which herhad obtained in O. S. No. 31 of 
1932 in the Subordinate Judges Court, 
Kumbakonam. That was a mortgage RUL 
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and the appellant was the plaintiff ih it. 
One Abdul Karim, the brother: cf the’ three 
respondents in this appeal, executed a 
mortgage in favour of the appellant for 
Rs.- 10,000 on October 1, 1928. Abdul 
Karim died leaving the respondents his 
three brothers and they were made defen- 
dants Nos. 4to 6 in the suit. The mother 
of the respondents filed a suit for partition 
(O. 5. No. 59 of 1931) in the same Court 
and on her death the three respondents 
were transposed as the plaintiffs and the 
appellant was added as the llth defendant 
as it was alleged in the suit that the mort- 


gage by Abdul Karim in the appellant's 


favour was not binding on the shares of the 
three respondents. Tnat defence was also 
‘raised by the three respondents in the 


mortgage suit, so that, both in the parti- ` 


tion suit and in the mortgage suit there was 
that common issue and it was agreed bet- 
ween all the parties that the decision on 
that issue in the partition suit should be 
taken as the decision on the issue in the 
mortgage sult, that is to say, if it was 
declared in the particular suit that the 
mortgage was binding on the shars of 
the three brothers (respondents) then a 
decree to that effect binding their shares 
should be passed in the mortgage suit. 
In the partition suit the mortgage was 
declared binding on the shares of the 
three brothers. In the suit a decree by 
consent was passed in the mortgage suit, 
but for the sale of the share of Abdul Karim 
only. Subsequently, the appellant applied 
to have the decree amended in order to 
make it clear that the decree was against 
the shares of the three: defendants; and 
the amendment was made? The position, 
therefore, is that in O. S. No. 31 of 193z 
there is a mortgage decree in favour of the 
appellant under which the mortgage is 
bmding upon the shares of the respondents. 
An appeal (A. S. No. 10 of 1935) has been 
presented against the decree in the parti- 
tion suil; and pending it, the application, 
the order on wuich is the subject of ihe 
appeal before us, was made and, as before 
stated, our learned brother granted the 
application. The application was of course 
under O. XXXIX, r. 1, Civil Procedure 
Code, and Menon, J., says that, in effect, 
the application is to stay the operation of 
the decree in tLe mortgage suit pending 
the appeal in the partition suit. That of 
wourse is the effect; but it is quite clear 
that having regard to the fact that the 
decree in the mortgage suit wasnot appeal- 
“ed against, no application under ©. XLI, 
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T. 5, Civil Procedure Code, for a stay of., 
execution wili lie. That rule only applies 
to staying of execution in suits which ale 
themselves under appeal and cannot apply ` 
to a decree in a suit which is not under 
appeal. The ground put forward in support `i 
of the petition is that the decree’ in the 
partition suit is under appeal and that it 
is expedient that execution of the deciee in 
the mortgage suit should meanwhile be . 
stopped by injunction. An injunction can 
only be granted under O. XXXIX, r. |, 
upon certain grounds, namely, where it 
appears that any property in dispute in the 
suit is in danger of being wasted, damaged 
or alienated by any party to the suit that 
certainly is not suggested here--—or wrong- 
fully sold in execution of a decree or the 
defendant threatens or intends to remove or 
dispose of his property with a view to. 
defraud his creditors. Olearly the latter - 
condition is not relied upon in this case. . 
Therefore, the only reason which was before 
our learned brother was that the properly 


was in danger of being wrougfully sold in 


execution of the decree. How was it about: 
tobe wrongfully sold in execution of the: 
decree ? ‘here was a decree before our 
learned brother and all the parties before 
him were parties to that decree. This is 
not a case where the property of ‘somebody ` 
not a party tothe decree is in danger of 
being sold and that person comes forward 
with a claim that it is his property and 
cannot be sold. Admittedly, the property : 
in question is the property of one of the 
parties to the decree, namely the three 
brothers. The fact that there is an appeal 
against the decree, in the partition suit . 
cannot possibly affect the question. The, 
decree in the mortgage suit, until it has. 


been shown in appeal to be a wrong. 


decree, is a good decree; and the decree-. 
holder is entitled to take all steps which he. 
is entitled to take. This matter has been. 
dealt with in a judgment of Phillips, J. 
in Varadacharyulu v. Narasimhacharyulu ` 
(1). There was a petition to revise the 
order of the District Court refusing to grant 
an injunction restraining the execution of a, 
decree obtained by the defendant against: 
the plaintiff's father. The Subordinate: 
Judge held that he had no jurisdiction to: 
grant such an injunction and the District: 
Judge upheld his order. Phillips, J. says: . 
“It is now contended that such an injunction will 
ceme under O, XXXIX, either r. 1 or r. 2. It 
certainly cannot ceme within. the language of r. 1 


for there 1s no suggestion that tne property of which 


(1) 23 L W 85; 92 Ind. Cas, 615; ALR 1926 Mad, 


258; (1925) M W N 886, 
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wasted, damaged or alienated. It is - then argued 
that r.2° would be applicable and that this is an 
injunction to restrain the defendant frum committing 
‘other injury of any kind.’ The alleged injury is 
the execution of a decree lawfully obtained. In 


order to hold that that does constitute an injury, ` 


it is necessery to hold that that decree is illegal, 


for if the decree is legal, the defendant has every - 


right to execute it, and in doing so, ne cannot be said . 
to commit any injury.” 

Those observations apply directly to this 
case, Phillips, J. then deals with the con- 
tention that under s. 91, Oivil Procedure 
Code, the Court would be justified, in order | 
to prevent the ends of justice from being 
defeated, in granting-an injunction. He 
holds that it is not open to the Court to 
grant an injunction. under s. 94, Civil Pro- 
cedure Code. A further contention was put 
forward before him that the Court could 
under its inherent powers under s. 15l,: 
Civil Procedure Code, grant such an injunc- 
tion and that. was also negatived. This- 
case is directly in point and has keen fol- 
lowed by ‘Curgenven, J. in Atyaperumal' 
Nadar v. Muthuswaint Pillai (2), and also- 
by Bardswell, J. in Karuppayya Nadar v.. 
Ponnuswami Nadar (3), where the observa- 
tions of Ourgenven, J. in Govindarajulu - 
Naiduv. Imperial Bank of India, Nellore 
(4), were: explained by him. Menon, J.° 
refers to the decision of the Allahabad High 
Court in Abdulla Khan v. Bankz Lal (5), 
and the decision in Sri Sri Radha Gubinda 
Deb Thakur v. Girija Prasanna Mookherji- 
(6), but the observation to be made with’ 
regard to both those cases is that: thére the 
Court was dealing with a petition by a 
person woo was not a party to the suit at. 
all. Although there are some observations 
which are obiterin Abdulla Khan v. Banke. 
Lal (5), and which may be taken as ex- 
pressing the opinion that even when an 
application is made by one of the parties 
to a decree an injunction can be granted, 
on closer examination, it would appear that 
that view is limited to cases where it is 
alleged that the decree has been obtained 
by fraud. These observations are merely. 
obiter. I very strongly take the view that 
when a decree has been passed against a 
party who is himself seeking to obtain a 
injunction, the Court has no jurisdiction 
l Sie I R 1927, Mad. 687; 102 Ind. Cas, 700; 383 ML 


T 358. 

(39) 56 M 563; 141 Ind. Cas. 607; A I R.1933 Mad. 500; 
37 L W 110; (1933M W N 18; 64 M L J 112; Ind. Rul, 
(1933) Mad. 146.- p 

(4) 35 L W 168; 136 Ind. Cas. 346; A I R 1932 Mad; 
180; Ind. Rul. (1932) Mad. 298. ' i 
, (5) 33 A 79; 7 Ind. Cas. 183; TALI 932. 

(6) 35 O W N 912; 136 Ind. Cas. 129; A I R 1932 
Qal. 153; Ind, Rul, (1932) Cal, 177; 59 G 186, 24, 
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‘whatever?’ merely’: because an appeal “is 


pending‘in another suit, to grant-an injunc- ` 
tion on.the ground that the ‘property is in. 
danger of being wrongfully sold in execu- 
tion. Ifthe other view were correct, then 
the appellant would have a greater remedy : 
in such cases, i.e., an injunction than he 
hes in the suit under appeal. Whilst.the . 
decree remains unreversed, it is a good: 
decree and all steps in execution of it are 
perfectly legal. Kor these reasons, I am- 
quite unable to agree. with the order grant- 
ing this injunction. I think that it was. 
made under a mis-apprehension of the. 
cases to which reference is made in the 
judgment. The order under appeal must, . 
therefore, be set aside and the injunction 
dissolved and this appeal allowed with costs 
here and before Menon, J. ‘With regard 
to A. S. No. 10 of 1935, the appeal in ther 
partition suit, it is most. desirable that it- 
should be disposed of as quickly. as ‘possible - 
and there must, therefore, be a direction - 
that it be heard during the first week of 
February peremptorily. ` am 

“Stodart, J.—I agree with my Lord the. 
Chief Justice. : 

A. 


oe 


Order set aside. 


eed 


f ' MADRAS HIGH COURT 
‘Second Civil Appeal No. 491 of 1931 
7 November 1, 1935 

Bugs AND K. S. Manon, JJ. 

Tun PAPPANAICKENPALAYAMPUDUR 
RAMA VILAS NIDHI, Lrp.— 
PLAINTIFF-~APPELLANT 

l Versus 
PERA NAICKEN, MINOR AND oTHERS—= 
DFFENDANTS—RESPONDENTS 

Provincial Insolvency Act (V of 1920), s. 56—~ 
Oficial Receiver allowing decree to be passed by 
gross negligence—Suit by creditors to set aside 
decree—Maintainability-~Application by Official 
Receiver to set aside decree, whether bars creditors’ 
swit—Civil Procedure Code (Act V of 1903), O. IX, 
r, 13 


pa 


Where, after a Hindu, was adjudicated insolvent 
and his prorerty had vested inthe Olficial Receiver, | 
and sons of the insolvent born after adjudication filea 
a suit for partition and the Official Receiver by his’ 
gross negligence allowed an ea parte decree for parti- 
tion to be passed and the creditors filed a suit for a’ 
declaration that the partition decree, being the 
result of gross negligence on the part of the Otiicial 
Receiver, was not binding upon the estate: 
Held, that tne suit was maintainable, Proceeding- 
against the Official Receiver under s. 56 of the 
Provincial Insolvency Act was not the only remedy 
of the creditor ; Sous i wi 
Held, further, that the fact that the Official Recei- 
yer had made an unsuccessful application for set- 
ting aside the partition deorea under O. IX, 7, 14,. 
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of the suit by the creditors; | 

Held, also, that the suit was not barred because 
the Provincial Insolvency Act contained a provi- 
sion for prcceeding against the Official Receiver 
under s. 56. 


S. C. A. against the decree of the Court 
of the Subordinate Judge, of Coimbatore 
in Appeal Suit No. 188 of 1929 (before the 
2nd Additional Sub-Judgé), presented 
against tle decree of the Court of the 
District Munsif of Coimbatore in Original 
Suit No. 45 of 1928 (before the Ist Addi- 
tional District Munsif). 

: Messrs. A.C. Sampath Ayyangar and T. 
R.. Srinivasa Ayyar,. for the Appellant. 

Mr. S. T. Srinivasa Gopalachari, for the 
Respondents. 

Judgment.—-The facts of ihis case are 
very simple. I take the following state- 


ment of them from the order of Varada- - 


chariar,J., who referred this matter for 


disposal by a Bench. 

“This second appeal arises out of a suit brought. 
by a creditor of the 3rd defendant to have it dec- 
lared that a decree for partifion which defendants 
Nos, 1 and 2 obtained in O. S. No. 1466 of 1926, 
on the file of tne Additional District Munsil’s 
Court of Coimbatore against the 4th defendant, 
the Official Receiver of Coimbatore, is not bind- 
ing upon the creditors. The plaintiff has been 
permitted to file the suit on behalf of all the cre- 
ditors of the insolvent. Defendants Nos. 1 and 2 
are the sons of the 3rd defendant admittedly 
born after the property had vested in the Official 
Receiver by reason of the 3rd defendant's insol- 
vency. They nevertheless filed O. S. No. 1466 claim- 
ing partition of the family property and the Off- 
cial -Receiver who was impleaded as a defendant 
in. that suit did not appear at the hearing, with 
the result that they got a decree for partition which 
is obviously unsustainable on the merits, ‘The 
Official Receiver filed a belated application for sett- 
ing aside the ex parte decree, pleading his for- 
getfulness in the midst of heavy work; but as 
even this application was filed out of time, the 
Court dismissed the application. The -creditors 
have accordingly filed this suit to have it declar- 
ed that that decree which was the result of gross 
neglect on the part of the Official keceiver is 
not binding upon the estate,” 

The learned District. Munsif dismissed 
the suit holding that the creditors could not 
file such a suit and that 

“the remedy of the creditors who are aggrieved 
by the frauaulent or negligent conduct of the Re- 
ceiver is to take proceedings against the Official 
Receiver under s. 56 of the Provincial Insolvency 
Act.” 

The learned Subordinate Judge in ap- 
peal supported the decision ofthe learned 
District Munsif. He agreed that the Oth- 
cial Receiver had been guilty of gross 
negligence but held thet the creditors must 
be bound by the result of tke suit irres- 


pective of the negligence of the Official 
Receivers 


b. RAMA VILAS Nabal, LÈD. v. PHRA NAiOKEN (MADR.) 
Civil Procedure Code was no bar to maintainability ` 


JN6110 

The question for decision is whether 
this view taken by the learned Subordi- 
nate Judge is rightor not. There is no 
deeided case on this point so far as we 
have been able to ascertain. The learned 
Advocate for the appellant bases his argu- 
ment mainly on analogies. It is quite 
clear that in the case ofa minor, negli- 
gence cn the part of the minor's next 
friend or guardian ad litem in a suit, is on 
precisely the same footing as fraud or 
collusion.- This was laid down in the case 
of Punnayyah v. Veeranna (1), where Spen- 
cer and Ramesam, JJ., held that : 

“a person who had been impleaded as a minor 
defendant represented bya guardian ad litem in 
a suit in which a decree was passed ex parte 
against him, can institute a suit to set aside ths 
decree on the ground of gress negligence, apart 
from fraud or collusion, of the guardian ad litem 


is oo defending the suit property on his be- 
ba aes 


This decision was followed by Phillips 
and Odgers, JJ. in Moolaswami v. Tatayya 
(2), Odgers, J., in that case said : 

“I do not think that any good ground has been 
shown for distinguishing a case of gross megli- 
gence on the part of tne guardian of the minor 
from that of fraud or collusion.” 


There can be no doubt of the sound- 
ness of this principle. 

In the case of trustees thereis- no doubt 
that fraud or collusion on the part of a 
trustee would bea good ground for a suit 
on behalf of the cestui que trust, and there 
seems to be no good reason why the negli- 
gence of the trustee should not be onthe 
same footing— Vide p. 982, Lewin on Trusts, 
13th Edn. where the author quotes- Sir R. 
Yekyil : 

“The forbearance of the trustees in not doing. 
what it was their cftice to have done, shall inno 
sort prejudice the cestui que trust since at that 
rate it would. be in the power of the trustees, 
either by doing or delaying to do their duty, to 


affect the right of other persons ; which can never 
be maintained.” 


The Receiver in bankruptcy in whom 
the property of ihe insolvent vests is in 
the: position for all. practical purpcses of 
a. trustee om behalf of the creditors. It is 
difficult to fee why if tke Official 
Receiver negligently allows property to be 
usurped by others which ought to and 
might have been available for payment 
to creditors, any ofthe creditors should not 
be at liberty to file a suit for the recovery 
of the suit property. 

Mr. Srinivasagopalachariar who appears 
for the minor respondents contended that no 

(1) 45 M 425; 70 End. Cas. 66°; 15. W 427; (1922) 
M W N 218; A IR 1922 Mad, 273; 42M L J 429, 

T 51 M L J 389; 98 Ind. Cas, 787; A I R 1926 Mad, 
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suit should be filed by a creditor in this 
case because the Official Receiver had put 
in an application under O. IK, r. 13, Civil 
Procedure Code, to have the ex parte dec- 
ree set aside and that application had 
been dismissed. He relied upon the deci- 
sion in Puran Chand v. Sheodat Rai (3), 
which was followed inthis Court in Yogam- 
ba Bat Ammani v. Arumugha Mudaliar (4). 
These decisions we think are clearly not 
applicable. This is not a case of an at- 
tempt ‘to file a suit by a person whose ap- 
plication under O. IK, r. 13, had been dis- 
missed. Nor isit asuit based upon the same 
grounds as those alleged, or which might 
properly be alleged, in an application 
- under O. TX, r. 13, Civil Procedure Code. As 
pointed out in Pran Nath Row v. Mohesh 
Chandra Moitra (5) and Khagendra Nath 
Mahata v. Pran Nath Row (6), a suit to set 
aside an ex parte decree on the ground 
of fraud and collusion or negligence is based 
upon far wider grounds that an applica- 
cation under O. IX, r. 13, Civil Procedure 
Code and the fact that an application 
under O. IX, r. 13, has been dismissed is 
no bar to the maintainability of a separate 
suit. ae 

Mr. Srinivasagopalachariar contended fur- 
ther that this suit is barred because the 
~ Insolvency Act itself provides a remedy 
for cases of gross -negligence by the 
Official Receiver. In s. 56 (4) (c) of the 
Provincial Insolvency Act it is laid down 
that where a Receiver appointed under this 
section occasions loss to the properly by 
his wilful default or-gross negligence, the 
Court may direct his property to be at- 
tached and sold and may apply the pro- 
ceeds, to make good any balance found 


to be due from him or any loss so oc-- 


casioned by him. The contention is that 
where aremedy is thus provided in the 
Act itself. a separate suit will notlie and 
Mr. Srinivasagopalachariar relies upon the 
case in Iswarananda Bharathi Swami v. 
Board of Commissioner for Hindu Religious 
Endowment Madras (7). We ave of opinion, 
however, that this reference to the principle 
enunciatedin Iswarananda Bharathi Swamiv. 
Board of Commissioner for Hindu Religious 
Endowment, Madras (7),is very far-fetched. 
It was there held that sincein s. 84 (2) 
of the Madras Religious Endowments Act 


(3) 29 A 212; 4 A L J 51; A W N 1907, 31. 
(4) (1916) 2M W N 63; 36 Ind. Cas. 128; 3 L W 572; 
20 M L T 126 


(5) 24 C 546. 
3 29 0 395. 
7)-54 M 928; 133 Ind, Cas. 8; AIR1931 Mad. 574; 
61M L J 117; 34 L W 209; Ind. Rul, (1931) Mad. 496, 
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it is provided that a trustee affected by 
a decision under sub-s. (1) may within 
one year apply to the Court to modify or 
set aside, such decision, but subject to the 
result of such application, the order of 
the Board shall be final and, therefore, 
a separate suit will not lie. Ths principle 
of that case is certainly not applicable 
here. It is quile impossible to say for 
Instance, whether the property of the Offi- 
cial Receiver would be sufficient to recoup 
the loss occasioned by his negligence in 
allowing the suit to be decreed ex parte, 
and moreover, in a case like this where 
it is perfectly clear that the whole of the 
insolyent’s property ought to be available 
to the creditors, it is not reasonable to 
hold that a suit to recover that property 
is barred merely because the Official Re- 
ceiver might be punished for his negli- 
gence in another way. We would hold, 
therefore, that both the lower Courts were 
wrong in deciding that this suit was not 
maintainable. 

On the merits there is no question what- 
ever. The two minor defendants who were 
the plaintiffs in O. 8. No. 1466 of 1926 
were neither of them born on the date on 
which the property of their father vested 
in the Official Receiver. In fact the elder 
of the two was not born till November 26, 
1919, whereas the vesting order was pass- 
ed on January 23, 1919. It is, therefore, 
clear that the elder son was not even con- 
ceived on the date when his father’s pro- 
perties vested in the Official Receiver. 
The minors, therefore, could have no rea- 
sonable claim toa ‘share in their father’s 
property. This appaal is accordingly al- 
lowed and ths plaintiff will get the dec- 
laration for waich he prayed, with costs 
throughout to be paid by respondents Nos. 1 
and 2. 

A. Appeal allowed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 1543 of 1934 
October 25, 1935 ; 
Jat LAL, d. 
JIRAM AND oTABRS—APPELLANTS 
VETSUS 
LOKRAM AND OTHERS —RESPONDENTS 
Custom (Punjab)—Succession—Self-acquired pro- 
perty—Jats of Hissar District—Daughters, if pre- 
ferred to. collaterals. 
With respect to the self-acquired property, among 
the Jats of Hissar District daughters are preferred, 
as heirs to collaterals, 


í 
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“Ma. Jiwan Lal Kapoor, for. the -Appel :. ` MADRAS HIGH COURT 
: lants. | 4 Appeal Against Order No. 245 of 1934. 
Messrs. N. C. Pandit, Shamair Chand and.. - August 28, 1935- 
‘Qabul Chand Mital, for the Respondents. STONE AND PANDRANG Row, JJ. ; 
<: Judgment.—The parties are’ Jais of Tim OFFICIAL RECEIVER, EAST | 
“village Juganin the District of Hissar and. ' GODAV ERI, RAJAHMUNDRY— 
:- the question:for decision’ in this appeal is- .. ‘- APPELLANT. re. 


a whether in respect of the self-aequired i - versus. ; A ai 
=i: property of amale proprietor daughtersare . Tam IMPERIAL BANK or INDIA at 

'; preferential heirs to collaterals. The learn-- . RAJAHMUNDRY AND ANoTHER— . 
"ed District Judge has held that the daughter- ` PETITIONERS—RESPONDENTS 

_ have a preferential. right to succeed to Provincial Insolvency Act (V < of . 1920), ss. 51, 52— 
- such property but has granted a certificate Decree against Hindu father and son— Attachment of 
-~ anders. 41, Punjab Couris A ct, to the ap- ‘son's share — Subsequent insolvency of father— 


: Right i ‘s share, wheth to Ofici 
“pellants. In reply to. question No. 87 Right! sell, son's share, whether pastes to Ofeia 


| proprietors of . different tribes including the When once a decree passed against a Hindu father 
“Jats stated that ‘daughters had -no right to and his son has been’ followed by an attachment of 


- succeed in preference to “ays : the son's interest in the joint family property. the 
- in the Kan 4 self-acan} Ka gate either normal power of the father to alienateit for‘his 
d-acquired or of ancestral debts ceases from the date. of attachmentend his 


. land... The compiler. of the riwaj-i-am, right cannot thereafter be transferred on his in- 
< however, was of opinion that this reply -ye- . solvency to the Official Receiver; and there can be no 


. presented: more the wish of . a. difference between a case where the son’s interest is 
tors than actual facts. H f ae propric~. made'liable inan action brought by a person with 
. e gave instances . whom the father has contracted and a case where the 


ii .0f.suceession of daughters-:to.. the self- son's share is made liable in an action in which the 
ʻi -acquired property and could find no instance ` son is sued in respect of hisown contractual liability. 
“ tothe contrary in favour of the collectrals. Adusumilli Gopalakrishnayya' v. Peyyath Gopalan 


There have been two” sübsequent deses in i @) e Rao v, Oficial Receiver of Guntur-(3), 


the Subordinate Courts in which daughters... ‘A’ against an order of the-District Court 
<“ have ‘been preferred to collaterals and a. ‘of. East Godaveri at Rajahmundry, dated 
-Division Bench of this Court in Kaman v.. Noyember-93, 1933, and made in KAN 
«Ghafoor Ali (1), did not accept as -correct OAL of 1933 0.8 No 76 “£1931. eae 
Re i ‘the riwaj-i-am in the case of. Messrs. G Lakshmana and G. Chandra- 
i a o A pe It is signifi-. “sekhara Sastri, for the Appellant,. _ 
A Haab. tae entry relied upon by the. ap-: | Messrs. Moresby and . Thomas, for the 
<. pellants .is.to: be: found ‘only. in the, Respondents. - i, 
~- wajib-ul-arz prepared at the settlement of. Say, Gaeta. 2 À; 
«1863 and .though there: have been two. Judgment.--This is an appeal against 
- subsequent settlements, the . entry has‘hot- 22 order passed by the Jearned District 
- been repeated in the: wajib-wl-arz prepared Judge of ‘Hast’ Godaverr in an execution 
. On these occasions. In. view ‘of what has. .@PPlication and it is an order that -raises a 
. been stated above, I have no hesitation in point of some interest. “The ‘facts canbe 
agreeing with the learned Additional Dig- Shortly stated. The action wes brought by 
trict Judge that with respect to the...sejf- what I will call” ‘the execution ‘creditor 
acquired property among the Jats of Hicsay against the father and manager of a joint 
District daughters are preferred as heirs io. Hindu family and’ his son and nephew. -In 
collaterals. I dismiss this appeal with. that action. the plaintiff was successful and 
costs. obtained a decree against the father 
Ne oe? al _ Appeal dismisced. ` _ personally and against the son and nephew 
~(1).9 Lah. 496 .: 106 Ind. Cas, 590; A 1181998 Lahe: 22 ‘respect of their share in the joint family 


. 


t 


280; 29 P L R620; “property. Folluwing upon ihat, decree the 
- judgment-creditor attached the family 
`. prepeity,.that isto say, the interest therein, 
“both of the father’ and manager and of his 
io. i Oe Sa a ee a, a ` gen and népkew: The next step was that 

a 4, <a UEN Ako a e et the -father beceme. en insolvent. The 
ot KN ae ate, car Shs I -2, ©" Official Receiver tcck charge of his pro- 
5 l < 5 E perties. He cemmunicated withthe execut- 
“see te» are _ ing Ccurt claiming the whole of the attach- 
“ed, property. and sought-iostcp the sale. 
“The executing Court “decided -to continue 


te 
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the sale and everything thereafter has 
proceeded .on the basis that’ the sale took 
place without in the least affecting the 
rights of the Official Receiver to the sale 
proceeds, that is to say, if the Official 
Receiver. has a right in respect of the 
whole property ithe whole of the sale 
proceeds are his and on thé other hand if 
he has aright in part, he is entitled to part 
ofthe sale proceeds. The learned District 
Judge has held in fact that the Officiel 
Receiver is not entitled to such part of the 
sale proceeds which represent the interests 
of thé son and ‘nephew in the joint ` family 
property. a 

It is urged before us that the Official 
Receiver is entitled to the whole of the sale 
proceeds on the ground that the action was 
in respect of the father’s debts that the 
father had subsequently become an insol- 
vent and that the judgment-creditor should 
be in no better position than. the general 


 bodyiof creditors, that the attachment has 


not affected the sale, for: the relevant time 
is when the petition was filed, and that 
ss. 51 and 52 of the Provincial Insolvency 
Act apply. In our opinion, however, the 


..legal position that arises in circumstances 


such as this can be shortly expressed as 


follows: Section 52 provides: 


“Where execution ofa decree has issued against 
any property of a debtor which is (saleable) in 


: execution and before the sale thereof notice is given 


to the .Court executing the decree that an insolvency 


. petition by or against the debtor has been admitted, 


. delivered to the Receiver, but the costs of the suit `` 


the Court shall, on an application, direct tne 
property. if in the possession of the Court, to be 


in which the decree was made and of the execution 


‘shall be a first charge on the property so delivered, 


and the Receiver may sell the property or an adequate 
part thereof for the purpose of satisfying, the 


_ charge”. 


property of a debtor. 


That section in our opinion. relates toa 
decree which ,was issued against . the 
Section 51. restricts 
the rights.of a creditor in execution in: the 
following terms: ` A. 4 


‘; “Where execution of a decree bas issued against 
` the property of a debtor, no person shall be entitled 
`+- to the benefit of the execution ‘against, the Receiver 


~~ 


Pi 
rd 


except in respect of -assets realised in the -course “of | 
- the execution by sale or otherwise before the date.of 


the admission of the petition.” l . 


.. Both these sections.are. concerned with 


. the property of the. debtor. The question 
“we have to determine is, what does the 


- property 


: includes all personal assets including his ` 
Tights-and one of such rights is the right of - 
he father and manager of. a joint “Hindu ` 


~t 
$- 


of the. debtor include? We 
apprehend.that the property of the debtor 
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family to aliénate the joint family properly 
which right passes together with his other 
valuable. rights to the Official Receiver on 
his becoming an insolvent. Did this right, 
which the father and manager of a joint 
Hindu, family normally possesses exist in 
the -circumstances of this case? If it did 
then it passed oh tothe Receiver; ifit did 
not, then it did not pass on to the Receiver; 
In Subraya v. Nagappa (1) it was ‘held that 
‘When the right, title and interest of a 
Hindu ‘son in joint ancestral property has 
been attached in execution of a decree against him 
and its private alienation by him has been prohibit- 
ed by an order of Court under s. 276 of the Code of 
Civil Procedure, his father is deprived of the power of 
alieration of that interest in satisfaction of his own 


debts”, | 


= From that it appears to follow that once a 
decree has been followed by an attachment 


of the- son’s interest in the joint family 
property, the normal power of the manager 


of that property to alienate it for payment 
of debts from the moment of attachment 
ceases to be his right. Therefore, the right 


in him having ceased,it cannot be transferr- 


ed on his insolvency to the Official Receiver, 
This appears to be the ground on which 
a Bench of his Court (Ramesam and 
Devadoss, JJ.) in Audsumilli Gopala- 
krishnayya v. Peyyath Gopalan (2) con- 
sidered the: position that arises on the 


insolvency of the. father of a joint Hindu 


family as regards the power of the father 
to sell the son’s share in the family 
property. Although that right passes to 


the Official Receiver, it was held in those 


circumstances . 
“If the son’s share was attached by a creditor, the 


“Official Receiver has no power to sell the share after 


attachment, but the attaching creditor is entitled to 


. proceed with the execution by selling the son's share. 


They observe only the power.of the father to sel] the 
shares of the sons passes to the Official Receiver. 
But the power is subject to the same qualification as 
In this case the son's 
‘shares have been attached and -after such attach- 
ment, the-Official Receiver cannolexercise the power 


ofa sale“. . - 


More recently my learned brother had to 


“eonsider a similar point in a case in 


Subba Rao v. Official Receiver of Guntur 
(3) and- he held that l 


_ “when `a Receiver is appointed by the Insolvency 


> Gourt on petition in which the father of a Hinda 
. jointfamily is sought to be adjudicated an insol- 


vent, the property of that insolvent is vested in tne 
Receiver, but the shares of his undivided sons do 
not actually vest in the Receiver, but only. the 


- gather’s power tosellsuch shares. When such shares 
all 33 B 264; 2 Ini. Cas. 268; 10 Bom. L R 


(2)51 M 342; 111 Ind. Oas. 503; 27 L W430: AIR 


. 1928 Mad. 479; 54 M L J 674 


` 


` (3) 42 L W 295; 156 Ind. Cas. 205; AIR 1935 Ma?” 
427; T R M 653; (1935) M W N 1028. ae: 


i 


me 
Tæ 
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of the sons have been attached, before the vesting in’ 
the Receiver bad taken place, there can be no vesting 
of even this power to sell the son’s shares in the 
Receiver and the Receiver in insolvency is not; 
therefore, entitled to .apply under s. 62 of the 
Provincial Insolvenéy Act for delivery of the entira 


w 3 


property”. 


Now itis urged before us that though it is’ 


sound law that where the attachment which 
affects the son's interest arises out of a case 
in which the son is sued asa person 
primarily liable, it does sot apply where 
the son’s interest is, attached in a case in 
which the father is sued as a person 
primarily liable and the sons are merely 
joined in order to have a decree passed 
against them so that in execution proceed- 
ings the sons will not be at liberty to 
oppose the execution on the ground that 
their shares should not have been made 
liable because the debt of -the father was 
illegal or immoral. But in -our opinion 
there can be no difference in principle 
between a case where the son’s interest is 
made liable in an action brought by the 
plaintiff with whcm the father has ecntrac- 
ited and a case where the s2n’s shares are 
made liable in an action in which the 
plaintiff sues the sons in respect of the son’s 
own contractual liability. Because in the 
‘first case the only reason why a decree can 
make liable the son’s interest is that under 
the Hindu Law the son is liable under the 
pious obligation rule for his father's debts. 
His liability in such acaseis not fcontractual 
but it is nevertheless a liability and a liabilty 
that is imposed’ upon him by law and is 
one which placed him subject to certain 
exceptions and safeguards in the position 
of ə- person that is responsible in the eye 
of the law for his father’s debts as if he had 
‘himself contracted. 


We can see, therefore, no difference in 
principle between a case where the son's 
interest is attached because he is held to 
be liable under the pious obligation rule 
and a case where the son’s interest is 


made liable because he is himself the — 


principle debtor. In both ceases the son's 
interest is made liable. In both cases 
assuming the attachment has begun, the 
son’s interest is attached. Once the son's 
interest is attached then the father's right 
to elienate the joint family property in 
order to. pay tke father’s debts is gone. 
Once the tight is gone the power of the law 
to transfer that right to the Official Receiver 
in insolvency is gone, too, because there is 
nothing to transfer. In-our opinién, there- 
fore, the learned District Judge arrived at a 
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correct conclusion and this appeal must be 
dismissed with costs. oe 
A. Appeal dismissed. 





MADRAS HIGH COURT 
Appeal against Order No. 251 of 1934 
and 
Civil Revision Petition No. 890 o 
1934 
December 13, 1935 
WADSWORTH, d. < 
NAMBURI SURAPARAJU-—PETITIONER 
—APPELLANT 
versus 
NULU VENKATARATHNAM— 
DEFENDANT—RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 104, ef. (1), 
0. XLIII, r.1 (m), s.96 (3), O. XXIL, r. 3-Com- 
promise of suit~Compromise recorded without any 
objection—Whether decree by consent — Order, whe- 
ther De i yi E to record compromise — 
Power of Court to consider, whether compromise 18 
voidable or unfair. | 

An appeal lies against .an order recording a com- 
promise even when there has been no dispute or 
contention before the trial Court as tothe factum of 
the compromise and the order was made ex parte. 
Gulabchand Ramsukh v. Ramsukh Rampretap (1) and 
Onkar Bhagwan v. Gamna Lahhji & Co., (2), not 
followed. 

The Court has no jurisdiction except in the case of 
minors, etc., to investigate the fairness or the un- 
fairness of a compromise or to coasider whether it 
has been brougat about by fraud, undue influence or 
coercion, Ifthe compromise is lawful the Court is 
bound to record it. Qadri Jehan Begam v. Fazal 
Ahmed (3) and Hussain Yar Beg v. Radha Kishan (4), 
referred to. 

P. to 


C. Revn. A. against and the 
revise the order of tha Court of the Sub- 
ordinate Judge of Amalapuram, dated 
February 5, 1934, and made in C. M.A. 
No. 20 of 1933 preferred against the decree 
of the Conrt of the District Munsifof 
Amalapuram, dated February 2, 1933, and 
made in O. 5. No. 172 of 1931. 

Messrs. V. Govindaraja Chari and D. 
Narast Raja, for the Appellant. 

Mr. Viyyanna, for the Kespondent. 


Judgment.-—The appellant in this civil 
miscellaneous appeal, who also files a. 
civil revision petition on the same grounds, 
brought asuit for money against the res- 
pondent. The suit under went meny “ad- 
journments, several of them being with a 
view to settlement and the: others being at 
ihe request of the defendant through his 
Pleader. On January 18, 1933, the plain- 
tiff filed a petition praying.that the suit 
be advanced and a decree recorded in 
terms ofthe compromise which was put 
before the Court supported by an affida- 
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vit from the plaintiff, which recites that the 
compromise was signed by himself and 
the defendant and embodied the terms of 
an agreement for settlement of the litiga- 
tion. The Pleader appearing for the de- 
fendant represented that he had no 
instructions regarding this compromise, and 
at his request the matter wes adjourned to 
February 2, to which date the suit also was 
posted. Itis seen from the Subordinate 
Judge's judgment that the defendant is a 
resident of Amalapur where the suit w-.s 
belng tried and where the Vekil himself 
resides. The Pleader should not therefore 
havehad any particular difficulty in getting 
instructions from his client during the fort- 
night which intervened between the filing 
of the compromise petition and the date to 
which the suit was posted. Moreover, the 
defendant was under notice that his pre- 
sence would be required in connection 
with the suit on February 2. On that date, 
however, ihe defendant did not appear 
and his -Pleader stated that he did not 
know why the defendant did not appear. 
There was nothing to indicate that the com- 
promise petition wes denied by or on behalf 
of the defendant and there is no- 
thing in the judgment of ihe learned Dis- 
trict Munsif to indicate that the Pleader 
applied for any further adjournment. The 
District Munsif after reciting the facts re- 
garding the previous acjourments ob- 
Serves : 

' “In this state of things the suit should be decreed as 
prayed for, but I decree the suit in terms of the com- 


promise petition which provides for some conces- 
sion to the defendant in the matter of costs.” 


Against this order the defendant filed 
an appeal which was drafted as a Oivil 
Miscellaneous Appeal against an order re- 
cording a compromise. The learned Sub- 
ordinate Judge allowed the appeal and 
remanded the petition to the lower Court 
inorder “to give the defendant an op- 


portunity,” not stating for what purpose. 


ihe opportunity was given. Against this 
order the civil miscellaneous appeal 
and the civil revision petition have been 
filed. 

A preliminary contention has been raised 
that nocivil miscellaneous appeal lies with 
reference to the terms of s. 104 (1),cl. (1) and 
s. 104 (2), Civil Procedure Code the appeal 
being against an Appellate Order passed 
under O. XLII, r. 1 (m). It is contended 
for the appellant that the decree of the trial 
Court is not really a desree in terms of 
the compromise but an ex parte decree and 
that the appeal before the lower Appellate 
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Court wes not really an appeal against an 
order recording a compromise but an ap- 
peal against an ex parie decree. In sup- 
port of this contention the <ppellant relies 
upon an order in execution passed by the 
Jearned District Munsif himself, in which 
he interprets his own judgment as nothing 
more than order for an ex parte decree even 
though it was expressly passed in terms of 
tLe compromise. I find myself unable to 
follcw the subtleties of the learned Dis- 
trict Munsif’s reasoning. It seems to me 
quite clear that the learned District 
Munsif did in fact order a decree in terms 
ofthe compromise disallowing a portion of 
the cosis when he might have ordered an 
ex parte decree for the amount claimed in 
the plaint with full costs. It follows, there- 
fore, that no civil miscellaneous appeal 
to this Court would lie and that we must 
confine our attention to the civil revision 
petition. For the sake of convenience, 
however, I will continue to refer to the plain- 
tiff as the appellant. 

- It has been argued for tke appellant that 
no appeal lies against an order recording 
a compromise when there has been no dis- 
pute or contention before the trial Court 
asto the factum of {he compromise and 
the compromise has resulted in what is 
really a consent decree, against which, 
with reference tothe terms of s. 96 (3), 


Civil Procedure Code, there can be 
ordinarily no eppeal. This argument 
is based on two Bombay decisions 


Gulubchand Ramsukh v. Ramsukh Ram- 
oratap (1) and Onkar Bhagwan v. Gamna 
Lakhji & Co. (2) There is of course much 
to be said for the view taken by 
the learned Judges of the Bombay 
High Court in this matter. The 
Code provides for an appeal against an 
order recording a compromise, not for an 
appeal against a decree following from an 
order recording acompromise. It is argu- 
able that the Code would not provide for 
an appeal against an uncontested order 
when a decree would follow automatically 
from that order. But the more forcible 
argument is that the Code cannot be read 
ae given what is in effect a right of appeal 
against a consent decree, against which no 
appeal lies with reference to the provisions 
of s. 96. Iam, however, not aware of any 
Madras Court decision which has followed 
these decisions of the Bombay High Court 


(1) a R 1926 Bom. 39; 91 Ind. Cas. 294: 27 Bom. 
R 


1279. 
(2) A I R4933 Bom. 205; 144 Ind. Cas. 448; 35 Bem. 
LR 127; 57 B 206; Ind. Rul. (1933) Bom. 306, 
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‘and in the absence of authority i in this High 
~ Court I am `inclined to the view that whén 
“the Code provides specifically for an appeal 
‘against an order recording a compromise 
without any restriction, such - en appeal will 
lie even though, when thera has been no 


~= dispute .as to “the factum of the compromise - 


‘ the dismissal of the appsal would normally 
~ follow as a matter of course, there being no 
materials upon which’ the Appellate Court 
~ can interfere. 


- Now turning to the judgment of the learn- ~ 


E Subordinate J udge, it seems to’ me that 
' -the materials upon which the learned Sub- 
‘ordinate Judge has set aside the order re- 


-cording the compromise in this’ case are ` 


- mainly materials which are not cconteined . 
“ih the evidence before him. The reasons 
© which he gives for thinking that the mat- 
ter requiresto be re- opened ere the facts 
~* that the compromise was brought into exis- - 
‘tence by the plaintiff without the knowledge - 
“og his Pleader; thatthe decree was passed in 
the absence of the defendant when the Plea- 
-der said he knew nothing of the compromise, 
.. the fact that the compromise was not proved 
se oral evidence and the examination of the 
-attestors but only by a formel question to 


“jg not bound to record-a compromise which 
‘-in-this case was not bona fide and fair and 
- which might have been brought into. exis-~- 


= tence by “undue ‘influence, mis-representa- | 


tion and fraud and the allegation- that the 
lower Court should have granted an adjourn- ' 
-tment orally prayed for, by the Pleader for the `` 
z- defendant. Now, so far‘as these matters are 
= matters of law, it seems to me that the learned 


-Subordinate Judge’s view is entirely errone-- 


‘ous. So far as they are matters of fact, there 
-seems to’ belittle basis for them other than- 


dum of appeal. There is nothing in the re- 
cord, sofaresIam aware, to show that- 
n e defendant's Pleader hed not 


~ promise at- the time when the suit was actu- 
| ally disposed: of. It is. true that: when the . 
o comprcmise - petition’, wes first filed, the. 


. 3. Pleader stated that he knew nothing about 


: it,. butin the fortnight’s interval between: 
>the filing of the compromise petition and- 
the disposal of the suit,’ it- is reasonable to : 
: assume-that he would have taken- instruc- 

“tions from- this client and there is nothing 

~ in-the evidence to the contrary. Itis notice- 

_ able that the Vakil who appeared in the 

“Jower Court is noi the Vakil who argued 


_the appeal so that it'can hardly be .acase .: 


~~” of statements from Bar’ which “might: have.. 
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‘parties. 


~“ tions that itis a 
i the plaintiff; the theory that the lower Court ` 


been. 
“instructed. regarding the terms of the com-: 
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been accepted: as proceeding from the 
gentleman who argued the case down be- 
low. Thereis nothing in the record, so far 
‘asl have been able to gather, to support 
the allegation that ihere was an oral appli- 
cation for an adjournment on February 2 or | 
that such application was refused when the 
learned Subordinate Judge sajs that the 
lower Court failed to see that if was not 
bound to record an unfair compromise or 
which might conceivably have 
been vitiated by fraud, etc. that statement 
seems tome to embody an entirely incor- 
rect proposition of law. Under O. KAJI, 
r.3, when it is proved to the satisfaction 
cf£the Court that a suit has been adjusted 
by any lawful agreement or compromise, the 
Court is bound toorder such . agreement, 
compromise or satisfaction to be record- 
ed endto pass- a decree in accordance 
therewith. The Court has-no jurisdiction 
except in the case of minors, etc., to investi- 
gate the fairness or unfairness ofa compro- 
mise which has been accepted by - both the 
And there is good authority for the 
view that a compromise cannot be attacked 
in proceedings under O. XXII, by allega- 
voidable compromise 
brought about by fraud, undue- intluence-or 
duress : (Vide Qadri J ahan Begam v. Fazal 
Ahmed (3) end Hussain Yar Beg v. Radha 
` Kishan (4). Provided the compromise -is 
lawful, that is to say, not contrary to law, 
the Court is obliged to record it, unless 
there are special circumstances arising 
“through one of the parties being under a 
disability. The mere fact thatit may be 
voidable is no reason for a Court refusing 
to record it and though it is true, ag stat- 
ed by the learned Subordinate Judge, that 
the Ccurt has a duty to go into any question 


; «the. allegations- contained in the memoran-` of fact on which the parties may not be 


agreed, it has noduty to go behind a 
a upon which the parties. have 

greed. ‘Again, though the Court may re- 
aire proof by oral evidence of the factum 
‘of a -comprom'‘se, there is nothing illegal 
in the acceptance of evidence of affidavits 
to this-effect : . [Vide Ruttonsey Lalaji v. 
Pourbai (5) and Sarnibad v. Premji.Pragji 
(6).] It is noteworthy that in. the present 
case there is even now an allegation that 
-tLe defendant.in fact did not consent to 
this compromise. In such circumstances, 
‘there is no justification for sending the 


'(3) 50-A 748; 110 Ind. Cas.-.573; 26 A LJ 691; AI 
R1928 All. 494. 
(4) A IR 1935 All, 134; 155 Ind. Cas, 89; (1935) AL 
J 145; 7 R A £872; 57 A 580. 
(5)7B 30. >) 

(6) .20 B-304. 
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for setting aside the decree. 


‘opinion, no jurisdiction to go into. 
less had the Appellate Court jurisdiction to, 
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case back for proof of a signature about 
which all the parties are agreed. Nor can 
the absence of the defendant be a reason 
Quite apart 
‘from the fact that the defendant's Pleader 
had had a fortnight’s notice of the applica- 
tion to record'a compromise, the defendant 
himself was in the ordinary course required 
to be present on that date for the trial of 
the suit and his absence, if it proved any- 
thing at all, was an indication that owing 


-to the compromise he had lost interest in 


the suit. The truth seems to be that the 


-learned Subordinate Judge has set aside. 
this compromise decree not on the strength . 
-of any materials contained inthe evidence. 
but entirely on the strength of the allega- 
the memorandum of. 


tions contained in 
appeal unsupported by an affidavit from the 
party. 


fraud, undue influence and duress which 
the trial Court under O. KALI had, in my 
Still 
in terms of a 


set’ aside a valid decree 


.. compromise on the strength of these vague. 

. and unsupported allegations. It seemsto me. 
. that the order of the learned Subordinate 
‘Judge is not only in 
, order but that is 


itself an injudicious 
one positively made 
without jurisdiction and liable to be set 
aside in revision. 

- I therefore dismiss the civil miscellane- 
ous appeal and allow the civil revision 
petition and restore the decree of the trial 
Court. Therespondent will pay the costs 


of the petitioner in the civil revision petition. 
There will be no order as to costs in the. 


Civil Miscellaneous Appeal. 
A. ~- ` Appeal dismissed 
Petition allowed. 
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LAHORE HIGH COURT 
1674 of 1933 
May 30, 1934 -> me 
. RANGI LAL J. |, l 
RAM NARAIN AND oTagRS—PLAINTIFFRS 
—APPELLANTS . l 

VETSUS l 


— RESPONDENTS. o 
, Civil Procedure Code (Act. V of 1908), O. II, r..2— 


Attachment of Ts house—Obgection by purchaser of. 
particular portion being three-fourths share of other 
co-sharers at private partition —Partition not proved 
-. Decree for three-fourths of that portion—Suit by . 


purchaser and. his.vendors for three-fourths of- other 
portion—Suit held not barred by O. IT, r. 2. 


RAM NARAIN V. JAWAHIB MAL (LAH) 
_ A house was attached 


. gold to him by S who 


These allegations relate, in so far as, 
they are serious allegations, to questions of. 
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in execution of a decree 
against T. One R objected to the attachment of a 
portion of it on the allegation that that portion which 
represented three-fourths of the house had been 
owned one-half of the house 
and A who owned one-fourth. It was alleged that 
the particular portion had fallen to the share of S 
and A asthe result of a private partition, It was 
eventually held by the Court that this private 
partition was not proved and that the entire house 
was the joint property of 8,A and T. On this fnd- 
ing a decree in respect of three-fourths of the portion 
which formed the subject-matter of the suit was 
granted in favour of R. Thereupon R and his 
vendors § and A brought a suit for a declaration that 
they were entitled to three-fourths of the remaining 
portion of the house : 


Held, that the causes of action for the two suits 


were different and hence O, II, r. 2, Civil Procedure 


Code, did not apply. Sunder Singh v. Kehr Singh 
(1), relied on. | 

S. ©. A. from the decree of the District 
Judge, Sargodha, dated August 7, 1933. 

Mr. R. C. Manchanda, for the Appel- 
lanta. 

Mr. Indar Dev for Mr. R.C. Soni, for 
Respondenis. 

Judgment.—The following pedigree- 
table will help in explaining the facts of 
the case: 





DAULAT RAM 
| 
Piara Chand Sohel Singh 
| 
Amrik Singh Tara Chand 


A house was attached in execution of 
decree against Tara Chand. One Ram 
Narain objected to the attachment of a 
portion of it on the allegation that that 
portion which represented three-fourths of 
the house had been sold to him by Sohel 
Singh who owned one-half of the. house 


and Amrik Singh who owned one-fourth. 
“Ib was alleged that the particular portion 


had fallen to the share of Schel Singh 


“and Amrik Singh <sthe result of a pri- 


vate partition. It was eventually held by 
ihe District Judge that this private par- 
tition was not proved end that the entire 
house was the joint property cf Sohel 


~ Singh, . Amrik Singh and Tara Chand. 
. On this finding a decree in 


respect of 
three-fourths of the portion which formed 


. ihe subject-matter of the suit was granted 


in favour of Ram Narain. Thereupon 
Ram Narain and his vendors Sohel Singh 
and Amrik Singh brought the present 
suit for adeclaration that they were en- 
titled to three-fourths of the remaining 
portion of the house. It was alleged in 
the’ plaint that «decree might be passed 
either in favour of Ram Narain or in favour 
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of Sohel Singh and Amrik Singe The 
trial Court granted a decree in favour 
of all the three plaintiffs. The decree- 
holder appealed to the District Judge. He 
held thut the suit of Ram Narain was 
barred under O. If, r. 2. It was further 
held that Ram Narain had no title in 
the property in suit and Sohel Singh and 
Amrik Singh were merely bogus plaintiffs. 
On these findings the suit wes dismissed. 
The plaintiffs have appealed to this 
Court. , 
According to the plaint the cause of 
action for the suit was the position creat- 
ed by the decree ofthe District Jugde in 
the provious suit. It was, however, held 
by the lower Appellate Court that the 
cause of action for both cases was the same. 
The learned Judge was under the impres- 
sion that the ceuse of action was the sale 
deed in favour of Ram ‘Narain. Asa 
matter of fact the cause of action for the 
first suit was the attachment of the por- 
tion sold to himwhile the cause of action 
for the present suit was the decree passed 
by the District Judge in the previous suit. 
It was hardly opento Ram Narain to say 
in the previous suit that- ifthe alleged 
private partition is mot proved, a decree 
in respect of three-fourths of the entire 
house should be passed in his fevour. 
The learned District Judge has.remarked 
that Ram Narain should have realised 
the prossibility of the private partition 
being rejected by the Court and if he did 
not put forward any alternative claim he 
did so at his own risk. There was, in my 
opinion no question of an alternative 
claim. Under the sale deed Ram Narain 
wasentitled to only one relief and he 
could not put forward any claim in respect 


=: of the portion which is the subject-matter 


of the present suit. Even in the pre- 
sent suit hecould not have sued for that 
portion without joining Sohel Singh and 
Amrik Singh es plaintiffs. Order II, r. 2, 
Civil Procedure Code, would apply only if 
a person entitled to more than one relief 
in respect of the same cause of action 
omits io sue forall such reliefs. The at- 
tachment which was the’cause of action for 
the first suit gave the plaintiff a right to sue 
only in respect ofthat portion which had 
been sold to him. Inthe case reported in 
Sunder Singh v. Kehr Singh (1) the defen- 
dants purchased a certain property and 
sold a certain portion to the plaintiff. 
There was a pre-emption suit in respect 


oh AIR 1933 Lah. 1017; 147 Ind. Cas. 851;6 R L 


t 
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of the same and'pre-emption was allowed. 
The defendants took tne money deposited 
in Court by the plaintiff. The plaintiff 


then filed a suit for a declaration of the 


title of the property purchased by him but 
allowed 16 to be dismissed and subsequent- 
ly brought a suit forthe refund of the 
purchase money. Itwas held that even 
though the plaintiff could have asked for 
refund in the earlier suit as an alternative 
claim, the subsequent suit wasnot barred 
and that O. II, r. 2, did not apply tothe 
case asthe causes of action in the two 
suits were different. I ain clearly of 
opmion that the plaintiffs’ suit was not 
barred under O. II, r. 2. l l 
There is no doubt that Sohel Singh and 


' Amrik Singh were entitled to three-fourths 


of the portion in suit as the result of the 
decree in the earlier suit which was bind- 
ing on the parties. They clearly stated that 
a decree in respect of that Share might 
be passed in favour of Ram Narain. 
There could, therefore, be no objection 
to a decree in favour of Ram Narain 
alone. 

I accept the appeal and grant a decla- 
ration tothe effect that Ram Narain is- 
the owner of three-fourths of the portion 
in suit and that that share is not liable to 


attachment and sale. The appellant's 
costs will be paid by the respondents 
throughout. 

D. Appeal accepted. 


MADRAS HIGH COURT 
Civil Appeal No. 519 of 1932 
February 26, 1935 
Buas ey, C. J. AND OORNISH, J. 
VAVILALA VASUDEVA SASTRI 
AND ANOTAER—APPELLANTS 
VeETSUS l 
YARLAGADDA ANNAPURNAMMA GARU 
AND ANOTAER—RESPONDENTS 

Provincial Insolvency Act (V of 1920), ss. 28 (2), 4 
—Application ‘under s. 4—Whether a‘ proceeding 
within the meaning of s. 28 (2)—Leave of Court, 
necessity of, before institution—Held, that by im- 
plication leave of Court was asked for and there was 
sufficient compliance 

An application was made under s. 4, Provincial 
Insolvency Act praying for a declaration tnat the 
scheduled property belonged to the insolvent and 
for a direction that the Official Receiver might sell 
the property for the benefit of the general body of 
creditors: 

Held, that these proceedings were proceedings 
which come within the provisions of s. 28 (2), and 
that, therefore, leave to institute the: proceedings 
mast first of all have been obtained and that the 
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application required the previous sanction of the 
Court before it could be proceeded with; 

Held, also that in the particular case as the 
Court's attention was brought to the fact that the 
Official Receiver had at the request of the appellants 
declined himself to take proceedings and he was 
joined as a party to the application, it could be said 
that by implication the leave of the Court was really 
being asked for and it was, therefore, nct necessary 
that a formal request should be made to the Court for 
leave either to start the proceedings or to continue 
them in the name of the Official Receiver. : 

-C. A. against an order of the District 
Court, Masvlipatam, dated. August 22, 1932. 

Mr. B. T. M. Raghavachari, for the Ap- 
pellants. 


Mr. P. Satyanrayana Rao, for the Res- 
pondents. 


‘Beasley, C. J.—The application in the 


lower Court was an application under s. 4, 
Provincial Insolvency Act praying for a 
declaration that the scheduled property 
belonged to the insolvent and for a direc- 
iion that the Official Receiver might sell 
the property for the benefit of the general 
body of creditors. The affidavit in support 
of the application, whilst stating other 
facts, stated that the petitioners (appel- 
ants here) filed a petition before respon- 
dent No. 2, the Official Receiver of Kistna, 
asking him to take up the matter and 
move the Court but that the Official Re- 
ceiver rejected the petition although all 
the materials were placed before him upon 
which to take the necessary steps. ‘Lhe 
Official Receiver, respondent No. 2 here, 
was also made a party to the application. 
The first point to be decided is whe- 
ther the preliminary objection taken in 
the lower Court was well founded. That 
was, that an application such as this could 
not be made unless the leave of the Court 
had been obtained under s. 28 (2), Pro- 
vincial Insolvency Act. The learned Dis- 
trict Judge held that these proceedings 
could not be taken without such leave 
of the Court having been first obtained. 
Therefore, the question is, whether an 
application such as we have here, neces- 
sitates the leave of the Court being 
obtained under s. 28 (2), Provincial In- 
solvency Act, that is to say, whether that 
section is sufficiently wide as to cover all 
legal proceedings taken by a creditor relat- 
ing to the insolvency or whether it is to 
have a restricted meaning given to it and 
that meaning to be only proceedings by 
way of suit in which the creditor himself 
seeks to recover his cwn debt. I am 
clearly of the opinion that these proceed- 
ings ate proceedings which come within 
fhe provisions of s, 28 (2); and that, 
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therefore, leave to institute the proceedings 
must first of ell have been obtained. At 
any rate leave -must first of all be asked 
for. Clearly any application relating to 
ss. 53 and 54 of the Act requires that 
the leave of the Court should be obtained 
by the creditor. Those proceedings have 
for their object the setting aside of trans- 
fers which, if successful would result in 


. property being put at the disposal of the 


Official Receiver as being assets distribu- 
table amongst the creditors of the in- 
solvent. The application here was one 
which if it succeeded, would bring about 
the same result. If the transaction im- 
peached should be declared to be benami, 
the result of the declaration would be that 
property ccmprised in the transaction would 
vest in the Official Receiver. 


I can see no reason whatever for think- 
ing that such an application as we have 
here is not one which requires the previous 
sanction of the Court before it can be 
proceeded with. But it is argued that, 
even so there has been a sufficient com- 
pliance with the terms of s. 28 (2) and 
that there really has been en application 
before the Court for leave to proceed with 
the application. That contention is based 
upon two grounds, namely, that first of all 
the Court’s attention was brought to the 
fact that the Official Receiver has at the 
request of the appellants. declined himself 
to take proceedings and, secondly, that 
he has been joined as a party tothe ap- 
plication. Such a position as this was 
dealt with by Spencer, J., in Anantanara- 
yana Iyur v. Sankaranarayana Iyer (1) 
who regards what was done in that case 
¿s a sufficient compliance with the provi- 
sions of the Act. [ am not unmindfal 
of the fact that it is imperative that 
any consent which is necessary should be 
obtained before the institution of the pro- 
ceedings but I think that there is a good 
deal to be said for the argument put 
before us that by implication the leave 
of the Court was really being asked for 
and it was, therefore, not necessary that 
a formal request should be made to the 
Court for leave either to start the pro- 
ceedings or to continue them in the name 
of the Official Receiver. Under these cir- 
cumstances the application was maintain- 
able. The order of the learned District 
Judge must, therefore, be set aside and 
the application remanded to the District 


1) 47 Mad, 673; 79 Ind. Cas. 395; A I R 1924 Mad... 
35718 L Wen 33MLT 196 Mad, 
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Court for disposal according to law. “The ` 


appeal is allowed with costs. 


Cornish, J.—I agree. mg 
N. Appeal allowed. 


E 


CALCUTTA HIGH COURT 
Civil Appeal No. 1192 of 1932 
April 5, 1935 
MoNair, J. | 
ABDUL ALIM—DEFENDANT— APPELLANT 
l versus 
ABDUL SATTAR—PLAINTIFF—NRESPONDENT 
Registration Act (XVI of 1908), ss. 17, 49—Trans- 
fer of Property Act (IV of 1882), s. 54—Unregistered 
kobala purporting to transfer immovable property of 
a value less than Rs. 100—Admissibtlity for collateral 


urposes. 
j The reference in s. 49, Registration Act, cannot be 


deemed to be applicable to the provisions ofs. 54, 
Transfer of Property Act, where a document purpoits 
to transfer a tangible immovable property of value of 
legs than Rs. 100. Section 49 does not make it ad- 
missible in evidence. 

An unregistered kobala purporting to transfer 
immovable property of value less than Rs. 100 is not 
incorporated intos. 17 ands, 49 does not apply to 
the case. It doesnot confer title but is admissible 
for the collateral purpose of showing the nature of 


possession. 


©. A, from appellate decree of the Sub- 
Judge, Third Court, Comilla, dated Feb- 
ruary 29, 1932. 

Syed Farhat Ali for the Appellant. 

Mr. Sudhir K. Kastgir, for the Res- 
pondent. 

Judgment.—This is an appeal from a 
decision of the Court of the Subordinate 
Judge, 3rd Court, Tipperah, allowing an ap- 
peal from the Court of the Munsif, Kasba, 
which dismissed the plaintiff's'suit. The ques- 
tion for determination is the title to a plot of 
land which ofiginally befonged to Jainud- 
din and which the plaintiff bought from his 
three sons in Magh 1334 B.S. The defend- 
ant claims it onthe ground that Jainuddin’s 
widow and son mortgaged the land to him 
and put him in possession in lieu of paying 
interest, and finally sold.it to him in 1320 
B.S. The kobala by which this sale was effect- 
ed was not registered and the learned Munsif 
in the trial Court held that it was inadniissi- 
ble in evidence as a title deed, but could be 


admitted to show the nature and character , 


of. the defendant’s possession since its 
A ; 


proved that his vendors had been in posses- 
sion within 12 years of the date of the 
kobala and that the defendant had been 
in’ adverse possession for more "than 12 
years, The ~ lower Appellate Court found 


ABDUL ALIM v. ABDUL satan (CAT) 
“that there was no: transfer -of possession 


ate. etn ; 
"He held further that the plaintiff had not. 
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end therefore no sale to the defendant and. - 
that was conceded by his pleader in the ` 
trial Court. It was held, however, that the 


` unregistered kobala could not be used to. 


prove adverse possession’ end that. in 
absence of such proof the plaintiff's title . 
prevailed. Me 
The property in dispute is tangible im- 
movable property of a value less than Rs. 
100 and a sale can be effected under the- 
provisions of s. 54, para 3, Transfer of Pro- 
perty Act, either by a registered instru- ` 
ment or- by delivery of the property. Bec- 
tion 4, Transfer of Property Act, provides ` 
that this paragraph shall- be read as “‘sup- 
plemental to” the Registration Act, and’! 
the question has arisen whether an instru- 
ment of sale of tangible immovable pro- ` 
perty of a value less than Rs. 100 must be 
treated as being compulsorily registrable’. 
as coming within the provisions of s. 17,:: 
Registration Act. : 
A Full Bench of the Madras High Court - 
in Ram Sahu v. Gowro Ratha (1) and a. 
Full Bench of the Allahabed High Court. 
in Sohan Lal v. Mohan Lal (2), have hetd ° 
that however illogical it may seem, the word. 
used donot incorporate the provisions of . 
the Transfer of Property Act into s. 17, Re~., 
gistration Act and the result is that the - 
reference in s. 49, Registration Act, cannot,- 
be deemed to be applicable to the provi- 
sions of s. 54, Transfer of Property Act,- 
ands. 49 does not make such a. document > 
inadmissible in evidence. ` l : 
Section 54, Transfer of Property Act, does 
however provide that the transfer must be’ 
made either by a registered instrument or, 
by delivery of possession. The kubalais not - 
registered and therefore cannot confer title, - 
but on the authority of the above cases it. 
would be admissible for the collateral pur- 
pose of showing the nature of possession. 
‘The learned Subordinate Judge has relied- 
on the Privy Council decision in Skinner 
v. Skinner (3). The instrument in that’ 
case was held definitely to come within the. 
terms of s. 17, Registration Act, so that the, 
provisions of s. 49 of that Act were applica- 
ble. As Ihave, already pointed out the in-: 


.(1) 44M 55; 59 Ind. Cas. 230; A I R1921 Mad. 337;- 
(1920) MW N U1; 12L W 649; 39 MLJ 639; 29 ML 
Ti0(FB). ° 

(2) 50 A 986; 118 Ind. Cas. 177; AIR 1928 All. 726;. 
26. A L J 1084; Ind Rul. (1929) All. 833 (F B). ~ a 
(3) 119 Ind. Gas, 633; 33 © W N1150; A IR 1929. 
P Ò 269; 56 I A 363;51 A771;6 O W N 835; 30L W 
451; (1929) A L J 1060; Ind. Rul. (1929) P 0337; 57: 
poo” 50 O LJ 487; 11 P L T 1; 32 Bom LR 
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rated into s- 17, Registration Act. 
Once the kobala is admitted in evidence 


to show the nature of the defendant’s pos-. 


session, itis difficult to find any fault with 
the decision that the defendant had been in 
adverse possession of the land for an unin- 
terrupted period of 12 years. 
is allowed with costs both here andin the 
lower Appellate Court and the suitmust be 
dismissed. 


N. Appeal allowed. 


CALCUTTA HIGH COURT 
‘Letters Patent Appeal No. 35 of 1935 
December 18, 1935 
MUKHERJEE, Ac. C. J. AND 
'- S.K. GHose, J. 
MANINDRA NATH SEN—APPELLANT 


VETSUS 
KHUDIRAM DAS AND orazrs 
— RESPONDENTS. 


Bengal Revenue Sales Act (XI of 1859), s 33 — | 
Scope of — Necessity of declaring and specifying 


grounds Ground not taken in definite form—W he- 


ther can be taken as ground in suit to set aside the | ie 
“and although there was an objection to 


sale. 

The wording of s. 33 of the Bengal Revenue Sales 
Act igs very particular; and as worded, that section 
requires that the grounds 
specified. There can be no question that, apart from 
anything else, 


the Commissioner is a bar to the ground being pat 
forward as a ground in a suit to set-aside the 


sale. ; 
L. P.A. against the judgment of M. O. 
Indu Bhusan 


Ghose, J., dated April 11, 1935. 
‘Messrs.’ Kanidhan Dutt, 
Mukerjee and Sudhansu Kumar Dey, for 
the Appellant. 

Messrs. Panchanan Ghose, Pulin Behary 
Das and A. Quaseem, for the Respon- 
dents. 
‘Mukherjee, Ag. C. J.—This appeal is 
pressed upon two grounds. The first 
ground isto the effect that the revenue 
sale to set aside which the ` plaintiff in- 
stituted the present suit was bad, be- 
cause notices under ss. 
Revenue. Sale Law were 
certain particulars. For disposing of this 


ground it would be sufficient to say that: 
this was not a ground declared ‘or specified ° 
inthe appeal which the plaintiff had ` 
memo- , 


made to the Commissioner. 
randum 


Tne 
of appeal filed by -the plaintiff 


before the Commissioner and the judg- - 


ment of the Commissioner in that appeal 
have been placed before us. We find 
that amongst other points taken, all that 


| MANINDRA Nata SBN v. 


strument in the present case is not incorpo- | | l 
adopted for the sale wes ihat the 


‘any way defective. 


The appeal 


should be declared and . 


omission fo take the ground in ‘a. 
definite form and-with sufficient particularity before - 


6 and 7 of the 
defective in. 
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was said with reference to the procedure 


notices ` 


had ‘not been properly served, but there ` 
wes no point’ taken that notices were in 


The wording of s. 33 
of the Revenue Sale Law is very particular; 
and as worded, that section requires that 


ihe grounds should be declared and speci- ` 


tied. There can be no question that, apart 


, from anything else, omission to teke the 


ground in a detinite form and with suffici- > 


ent particularily before the Commissioner 


isa bar tothe ground being put forward . 


as a grourd in a suit to set aside the 
sale. 
The other ground on which the appeal 


has been pressed before us is in subsiance 


this: that the revenue for arrears of which’ 


the sale took place was due for the March ` 
kist of 1927, and it became an arrear on ' 


April 1, 1927.and that therefore the latest 


day for its payment would be January 12, 


1928, and that inasmuch asthe sale was 


held on September 23, 1927,it was a sale 
held without. jurisdiction. It should be 


pointed out that in the trial Court no. 


ground ‘of this description was put forward 


the effect that the plaintif believed that 
no arrears were really’ due and so the 
Collector had no jurisdiction’ to sell the 
property, that- ground was practically 
abandoned atthe triel, because the plaintitf 
at the trial admitted that the revenue due 
for March kist 1927 was really in arrears, 


kar? 


In the memorandum of appeal fled be- . 


fore the Subordinate Judge fromthe deci- 
sion ofthe trial Court the ground now 


taken beforeus was not taken. But’ at ` 


the hearing ofthe appeal before him it 
was put forward. The learned Judge held 
that tha kistbandi not having been produc- 


ed and no materials having been placed - 
before him for ihe purpose of showing | 
that the March kist of 1927 was a kist. 


according tothe kistbandi and not an in- 


stalment payable by the last date of pay- - 


ment as fixed by the Board of Revenue, it was 
not possible to hold that. the contention 


was well fonnded. We think the decision. 


of the learned Subordinate Judge on this ` 


pont was corréct. 


-In the oppeal before M. C. Ghose, J., i 


the matter was sought to be re-opened by 


the present appellant, as respondent there- ` 
in, but the learned Judge’ declined to in--. 


terfere with the finding of the Subordi- 


Pars 


nate Judge on the ground that the question . 
Was a question of fact, and the conclusion | 


Which the Subordinate Judge had arrived 


$ 
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at on the materials before him on that 
question could not be interfered with. We 
have heard Mr. Dutt on this question and 
we are in entire agreement with the view 
that the learned Subordinate Judge had 
taken, namely thatin the absence of any 
materials which would indicate that the 
revenue due forthe March kis: of 1927 was 
really an amount due according to the 
Match kist, if there was any such kist, in 
the kabuliyat and was not an amount due 
for which the last date.of payment accord- 
ing to the date fixed” by the Board of 
Revenue was some date in March 1927, 
it isnot possible to say that the sale 
that took place on September 27, 
1927, was held without jurisdiction. The 
appeal in our opinion fails and must be 
dismissed with costs. 

S. K. Ghose, J.—I agree. : 

N. Appeal dismissed. 


’ ” 
ABN irri 


BOMBAY. HIGH’ COURT 
Original Civil Jurisdiction Appeal No. 30 
l of 1935 
October 11,1935 
Braumont, ‘C.J. AND BLACKWELL, J. 
BYRAMJI-BOMANJI TALATI— 
PETITIONING CREDITOR—APPELLANT 
_ ` versus l 
OFFICIAL ASSIGNEE, BOMBAY— 
RESPONDENT 
Insolvency—Proof of debt—Debt barred on date 
of adjudication but not barred on date of act of 
insolvency—Whether can be, proved—Presidency 
Towns Insolvency Act (IIT of 1909), ss. 17, 51— 
Insolvency, when commences. ae 
Under s. 17 ands. 51, Presidency Towns Insol- 
vency Act, the insolvency commences.on the.com- 
mission of the act of insolvency, and at'that date 
the property of the insolvent vests in the- Official 
Assignee, whose duty it is to administer it, and 
distribute if amongst the creditors who prove their 
debts. As from that date the Indian Limitation 
Act has no application, and the relationship of 
debtor and creditor ceases to exist. Where the debt 
is barred by limitation on the date of the order 
of adjudication of the insolvent but is not barred 
on the date ofthe act of insolvency: on which the 
adjudication is based,.such a debt can be proved 
by the creditor. In the matter of Coles; Ex parte Ross 
(1), followed. , 
Mr. N. P. Engineer, for the Petitioning 
Creditor. p 
Messrs, M. C. Setalvad, H. D. Banaji and 
K. B. Bharucha, for the Creditor. 
Beaumont, C. J.—This appeal raises a 
short point of Insolvency Law, on which 
there appears to be no direct authority. 
The question is, whether a cfeditor can 
prove a debt which was barred by limi- 
pation at the date of the order of adju: 


` BYBAMIT BOMANJT v. omfictaL AŠSIGNEË (BOM.) ; 


“vides; 
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dication, but was not so barred at’ the 
date of the act of insolvency on which the 
adjudication was founded. The debt in 


question was incurred by the: debtor on 
November 19, 1928; on August 18, 193), 


‘there was an act of insolvency, on which 


a petition for adjudication was presented 
on October 14, 1931, and an order of ad- 
judication was mede on March 27, 1933. 
The point is not likely to arise frequently, 
because, as a rule, adjudication’ follows 
promptly, if it follows at all, upon an act 
of insolvency; but in this case there were 
special circumstances which resulted in 
a delay of nearly two years between the 
act of insolvency and the order of ad- 
judication, The Official Assignee held that 
the debt was provable and his decision 
was upheld by the Insolvency Judge, from 
whose judgment this appeal is brought. 
The case arises under the Presidency Towns 
Insolveney Act, 1909. Section 17 of the Act 


provides that: 

“On the making ofan order of adjudication, the 
property of the insolvent wherever situate shall 
vest in the official assignee and shall become 
divisible among his creditors, and thereafter, except 
as directed by tnis Act, no creditor to whom the 
insolvent is indebted in respect of any debt pro- 
vable in insolvency shall, during the pendency of 
the insolvency proceedings, have any remedy against 
the property of the insolvent in respect of the debt 
or shall commence any suit or other legal proceed- 
ing except wilh the leave of the Court and on 
such terms as the Court may impose.” 


Then s. 51 deals with the date of the 
commencement of the insolvency, and pro- 


ta 


“The insolvency ofa debtor, whether the same 
takes place on the debtor's own petition or upon 
that of a creditor or creditors, shall be deemed to 
have relation back to and to commence at (a) the 
time of the commission of the act of insolvency 
on which an order of adjudication is made against 
him, or (b) if the insolvent is proved to have com- 
mitted more acts of insolvency than one, the time 
of the first of the acts of insolvency proved to have 
been committed by tne insolvent within three 
months next preceding the date of the presentation 
of the insolvency petition.” 

Then the section, under which the ques- 
tion directly arises, is s. 46, sub-s. (3), 
which provides: 

“Save as provided by sitb-ss. (1) and (2), (which 
are not materiul for the present purpose)—all debts 
and liabilities, present or future, certain or contin- 
gent, to which the debtor is subject whens he is 
adjudged an insolvent orto which he may become 
subject before his discharge by reason of any obli- 
gation incurred before the date of such adjudication 
shall be deemed to be debts provable in insolvency.” 


It is well settled that debts which are 
barred by limitation are not provable in 
insolvency, because the debtor in not sub- 
ject to such debts; and the questlon we 
have to determine is the date ‘at which 
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time ceases to run in favour of the insolvent. 
If the material date is the date of the order 
of adjudication, then the claimant's debt-is 
not provable; but if the material date is the 
date of the commission of the act of insolven- 
cy, then the debtor was still subject to the 
debt at the time at which-he was ad- 
judged, and the debt is provable. In my 
“ Opinion, the principle on which this case 
. ought to be determined is well-settled. 
Under s. 17 and s. 51, Presidency Towns 
. Insolvency Act, the insolvency commences 
on the commission of the act of insolvency, 
and at that date the property of the in- 
solvency vests in -the Official Assigee, 
whose duty it is to administer it, and 
‘distribute it amongst the creditors who 
prove their debits. As from that date the 
Indian Limitation -Act has no application, 
- and the relationship of debtor and creditor 
- ceases to exist. “Lhah principle -was laid 
down aslong agoas 1827 inln the. matter 
. of Coles, Ba. parte Ross (1), where the- Lord 
- Chancellor -says (p. 332*): a 
“Whatever may be the technical objection; the effect 
_of the commission clearly is to vest the property 
in the assignees for the benetit of the creditors; 
they are, therefore, in fact trustees: and it is an 
admitted rule, that unless debts are already -barred 
by the statute of limitations when the trust. is 
; arenes ‘they are not afterwards affected by lapse of 
_ time.” 

The principle was also stated by Vice- 
Chancellor Bacon in In re Westby, Ex parte 
Lancaster Banking Corporation (2). The 
“material passage in the judgment is at 
P. 7847, and is in these terms: 

“The statute of ‘limitation has nothing to do 

- with the bankruptcy laws. When a baukruptcy 
ensues, there is anendto the operation of that 
_ Statute, with reference to debtor and creditor. The 
debtor's rights are established and the creditor's 
rights are established in the bankruptcy, and the 
Statute of limitations has no appheation at all to 
. Such a case, or to the principles by which 16 is 
governed,” - 

The caseiof In the matter of Coles, Ex- 

` parte -Russ (1) was also referred to in tuiš 

connection with approval by the Court of 
Appeal in England in In re Benzon, Bower 
Vv. Chetwynd (3). Channel, J., in deliver- 
ing the judgment of the Court at p. 754, 
says this: ; i 

“As to the second point, cases were quoted be- 
ginning with inthe matter of Coles; Hx parte Ross 
(1) ‘which shew that in tne bankruptcy a dekt does 
not become barred by lapse of time if it was nut 
. bO barred at the commencement of the bankruptcy 


(1) (1827) 2 Gl & J 330, 

(2) WITA) 10 Uh. D 776, 

(9) (1914) 2 Ch, 68; 3 L J Ch. 638; 30 T L R 435; 58 
S d 430; Liv L T 926. = i 

“Page of (1827) 2 GI. & J.—[Hd. | 
"> {Page of (1878) 10 Ch. D.—[ Hd] 
-Page of (1914) 2 Ch.—[Ea.] 


1061—93 & 94 


— 
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. dication, 


-tion with which we have 
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and of this there can be no doubt, but this is only 

in the bankruptcy.” 

= No doubt that is a dictum only, but 
it recognizes in clear terms what seems 
to me he correct principle to apply. Mr. 
Hogineer for the petitioning creditor has 
relied on other sections of the Presidency 


. Towns Insolvency Act as indicating that the 


true date for determining the question of 
limitation is the date of the order of adju- 
He relies particularly on s. 49, 
sub-s. (6), which provides that: 

“Where there is any surplus after payment of 
the foregoing debts, it shall be applied in payment 
of interest from the date on which the debtor is 
adjudged an insolvent... .....” 

That sub-section fixes an arbitrary date; 
and the fact that the legislature selected 
the date of adjudication as the date from 
waich interest was to run in case of a 
surplus can have no bearing on the ques- 
to deal. Mr. 
Engineer has relied also on a decision of 
the iinglish Court of Appeal in In. re 
Daintrey Ex parte Mant (4) where the 
Court was dealing with the section relating 
to mutual dealings, viz.; s. 38 of the English 
Act, which isin the same terms as s. 47, 
Presidency Towns Insolvency Act. For the 
Purpose of.s. 38 of the: English Act, it was 
held that the material date at which the 
question of mutual dealings was to be consi- 
aered. was the date of the receiver 
ship order. The reason for. selecting that 
date is given by Wright, J., at p. 595" in 
these terms: 

“If the lins were to be drawn at different times 
for the two purposes of proof and set-off, the result 
might be unjust. If it were drawa for the purpuses 


of set-off at the ‘commsenesment of the bankruptcy’ 
as defined by s. 43, there would be three months 


‘under the Aut of 1869, s. li, ib would have bén 


twelve months) during which one side of a cross- 


account would be growing for purposes of proof, and 


yet the other side would be cut short for purposes 
ot. sat-off. Ifit were not drawn until adjudication, 
the injustices would be the other way, but it might 
be equally great,” 

Tue Court of appeal accepted Wright, 
J.s view that the material date for the 
purpose of considering mutual set-off was 
the date of the receivership order, an in- 
termediate date between the commence~ 
ment of the bankruptcy and the order.of 
adjudication, which dves not exist under 
toe Presidency Towns Insolvency Act. Whe- 
ther the principle of In re Daintrey Ex 
parte Mant (4) would apply to India sub- 
stituting for the date of the receivership 
order, tus date of the adjudication orde 
- (4) (1900) 2 Q B 546; 69 L J Q B 207; 7 Manson 107’ 
82 L T 239, 
~-*Page of (1800) 1 Q B= kd] me 
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- it is not material to ‘consider. The case 
in my opinion, has no real bearing upon the 
- question whether a debt not barred at the 
“ date of the act of insolvency should be held 


- to be provable: In my opinion the principle . 


to be applied is the one to which I. have 
referred, and the decision appealed from 
is, therefore, right. It is no doubt some- 


- . thing of an anomaly- that if the petition 


for adjudication had been dismissed, the 
-claimants debt would have been time- 
barred. But that arises from the fact 
- that- the claim of a creditor against his 
‘debtor when not insolvent is of a different 
character from his claim to share in the 
, distribution of the debtor's estate in insol- 
vency. The appeal must be dismissed with 
.costs. The claimant-creditor to have his 
costs out of the Rs. 500: deposited by the 
-appellant in Court.‘ 
Blackwell, J.—iI agree, and have noth- 
ing to add. l 
N. Appeal dismissed. 


obec belt 
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CALCUTTA HIGH COURT 
Civil Suit No. 1830 of 1934 
. July 15, 1935 . 
. MoNarr, J. 
SITARAM KHEMKA—Pualntipe 
VETSUS 
ARTHUR CHARSLEY 
THOMAS—Derrgenpanr 

Contempt of Court — Charge of deliberately with- 
holding documents—Held, that mere suspicion was 
not enough—Proof that documents have been withheld 
— Necessity. 
_ Where it appeared that the petitioner was amply 
justified on the respondent’s own statements in suppos- 
ing that there are other accounts that the defendant 
had knowledge of, and access to, and that he was 
evading disclosing them to the Court: 
_ Held, that this raised the deepest suspicion but 
was not sufficient to establish a charge of contempt 
of Court. To establish such charges, it is essential to 
prove that infact tnere are in the case other docu- 
ments which had been deliberately withheld. 


“Messrs. S.C. Roy and Nagon Bose, for the 
plaintiff. l 
= Mr. B: C. Ghose, for the Defendant. 


Order.—Thisis an application to commit 
Mr. Arthur Charsley T'nomas for contempt 
of Court. Mr. Thomas was the defendant 
in an action for dissolution of partnership. 
Dissolution has been decreed and a refer- 
ence has been held in which the accounts 
of the partnership are being considered 
and the assets determined. ‘Ihe partner- 
ship traded under-the name of Golden 
peet Mining Syndicate, and its operative 
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_headquarters were’ at Patkum in the 


‘order. 
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District of Manbhum. In December 192 
Mr. Thomas and one Teluram Agarwalla 
started prospecting for gold and in Feb- 
ruary and March, 1935, they acquired 
prospecting licenses from the guardian of 
the minor zamindar of the Patkum estate. 
In December 1933 ‘Teluram left, and a 
partnership was started between Thomas 


and the plaintiff in this suit Sitaram 
. Khemka. "Thomas was to have 2/3rd share 


and Sitaram I/3rd. On February 20, 1934, 
prospecting licenses were renewed, and 
some eight months later machinery was in 
operation at Patkum. It is suggested that 
cn an average 40 to 50 tons of ores were 
crushed daily which yielded a high per- 
centage of gold. On November 20, 1434, 


an order was made by this Court in the 


suit appointing the Official Receiver Interim 
Receiver of the business called the “Golden 


Reef Mining Syndicate” and its assets and 


of the gold field, machinery and other 
accessories at Patkum and all books of 
account at the office of the said business 
at 7, Old Post. Office Street, Calcutta, and 
at Patkum. b. ; 
On December, 10, 1934, there was, a 
reference to arbitration and two members 


-of the. Bar were appointed Receivers in 


place of the Official Receiver. A consent 
petition was made in connexion with the 
The petition is said to be the 
petition of the plaintiff, and in para. I1 
there is -a statement: “The defendant 
consents to this petition,” and it is also 
signed by the defendant at the conclusion 
under the words “I consent. Para. 6 
of that petition 1efers to the order ap- 


‘pointing the Official Receiver and states 


that: 
“The Official Receiver had been to No. 7, Old 
Post Office Street, Calcutta, to take possession 
of all the books of account there, but the Official 
Keceiver could not take possession of any books 
of account as there were no books of account a 
the said office,” 
Para. 7 statas 


that as negotiations for settlement were gving 


on between the parties, your petitioner did not 


take any further steps und aid not take eny 
steps to put tne Official Receiver in possession 
of tae books of account and the assets, machi- 
nery and properties of the said partnership at 
Paktum, 5 


On December 21, 1934, there was a 
meeting before the Receivers, the minutes 
of waich state that after hearing the 
parties the Receivers directed that within 
three weeks from that date Mr. Thomas 
should deliver the books of account and 
documents relating to the partnership | in: 
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-his possession -to the Joint “Receivers. 
Mr. ‘Thomas was also directed to make a 
list of machinery, eic., at the mines and 
deliver that list to the Receivers. On 
April 17, 1935, an application was made 
that Mr. Thomas be committed to jail 
for contempt, and that he do forthwith 
deliver up possession of the partnership 
to the Receivers together with all papers, 
books of account, ete., relating to the said 
partnership. On April 27, 1935, Mr. Thomas 
made an affidavit stating that he was 
unable to comply with the order owing 
to illness. I will refer to this affidavit 
more fully later. An order was then made 
by this Court that Mr. Thomas, should on 
or before May 10, deliver up to the 
Receivers possession of all the partnership 
assets referred in the previous order together 
‘with all papers, memoranda, writings and 
documents relating to the partnership 
‘business, and should also file affidavits of 
documents. On May 9, 1935, Mr. Thomas 
filed his affidavit of documents containing 
‘a statement of accounts, but disclosing no 
books of accounis. 


. On June 6, the present application was 
-filed. The petition by the plaintiff Sitaram 
-Khemka. sets out the above facts and in 
para. 11 there are set out the charges 
on which the present application is based. 
The charges relate to five matters. Failure 
to deliver (1) account books; (2) assay books 
and assay reports; (3) a diary book alleged 
to have been kept by the defendant; (4) 
3 prospecting licenses: and (5) a German 
map and .another map of the mines said 
to contain details of the mining area and 
the reefs and other relevant matters. - The 
matter came before Ameer Ali, J., who 
directed that Mr. Thomas. and Mr. Biswas 
his accountant, should appear before the 
Court and be examined orally. They were 
examined by Ameer Ali, J., and they have 
mow been cross-examined before me. The 
main charge relates to the failure to dis- 
close accounts. Thomas has put in a 
statement of accounts and after a certain 
amount of correspondence he has informed 
the Receivers:on May 9, that there were 
no separate books of the partnership, but 
that the statement which ha had put in 
was based on the. books of two companies, 
the Dorgbun Trust, Limited, which is an 


‘English Company and -the Island Trusty 


Limited which is an Indian. Company. 
The minutes of May 9, 
following entry: < 

“Mr. Tuomas says that no cash ledger or journal 
pf the partnership were kept, but there ia a 
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statement of- accounts complied from the books 


“May 17, 


contain the 


739 


of the companies whose money was borr owed 
for the purpose of running the partnership busi- 
ness. The items in the statement of accounts 
filed can be checked and verified from the books 
of these companies,” 


That offer was repeated in a letter of 
by Mr. Thomas's Solicitor 
to the Solicitors for the plaintiff. (His 
Lordship after discussing the evidence 
proceeded). With regard to all the char- 
ges excepting those relating to the accounts, 
1 find that they are based on supposition, 
and there is nothing really to support 
them in view of the denials which have 
been made by Mr. Thomas and Mr. Biswas 
and-in the supporting affidavits. With 
regard to the accounts on the other hand, 
there is a mass of material which raises 
the deepest suspicion. I have referred 
in detail to the fact that it was only at 
the very last moment that Mr. Thomas 
stated that there were no accounts of thé 


partnership business other than accounts 
`of the Dorgbun ‘Trust and the Island 


Trust from which the materials required 
in the reference could be gathered. The 
witnesses originally swore that these books 
contained only accounts relating to the 
Mining Syndicate, but Biswas was forced, 
to admit -that it was incorrect. The list 
of liabilities and the dues to store suppliers. 
are not taken from the accounts of these’ 
companies as has been admitted in the 
witness-box by the accountant. Mr. Thomas. 
in the  witness-box was a thoroughly. 
unsatisfaclory witness. He fenced with 
most questions and created an extremely 
bad impression. He professed absolute 
ignorance of the accounts, but when his- 
attention was directed to them he found. 
little difficulty in following and in answer- 
ing the question, quickly if the answer 
was in his favour, but with considerable. 
difficulty if he did not consider that the 
answer would be satisfactory from his 
point of view. i 

From the material which has been’ 
placed ‘before me, it appears to me that’ 
the petitioner was amply justified on the 
respondent's own statements in supposing ` 
that there are other accounts that Mr. 
Thomas had khowledge of, and access to’ 
the other accounts, and that he was 
evading disclosing them to the Court.’ 
This raises the deepest suspicion, but ‘it~ 
is not sufficient to establish a charge of` 
contempt of Court. To establish such’ 
charges iteis essential to prove that in 
fact there are in this case other documents ` 


which had been deliberately withheld,” 


yaf 
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That, in my opinion, hes not been estab- 
lished, and this epplication must be dis- 
missed. In view, however, ofthe attitude 
which has been taken up by Mr. Thomas 
throughout, 1 direct ihat he should pay 
the costs of this application as of a 
hearing. 

N. > Application dismissed. 





BOMBAY HIGH COURT. 
Civil Revision No. 175 of 1935 
| September 26, 1935 
BROOMFIELD, J. 
GANAPATI MANJA HEGADE 
—APPLICANT 
i VETSUS 
SUBRAYA RAYAPPA SHETTI AND OTHERS 
-—-OPPOSITE PARTIES. 

Execution—Civil Procedure Code (Act V of 1908), 
O. XXI, r. 94, s. 146—Certificate of sale~ Whether 
can be granted to assignee from auction-purchaser. 

There is nothing in O. XXI, r. 94, Civil Procedure 
Code, which requires either that the purchaser 
should make the application, or that the certificate 
should be granted tohim and to no one else. The 
rule is mandatory, 2. e., the Gourt is bound to grant 
the certificate and in the certificate the name of 
the person declared to be the purchaser at the 
time of the sale is to be stated. The rule does not 
state, however, that he isthe only person cntitled to 
receive the certificate. Further s. 146 of the Code lays 
down that where any proceedings may be taken or 
application madeby or against any person, then the 
proceedings may be taken or the application 
made by or against any person claiming under 
him. husthere is nothing whatever to prevent an 
assignee from the auction-purchaser applying for 
the sale certificate, nor to prevent the Court granting 
it to him. Hira Ambaidas v. Tekchand Ambaidas 
(1), and Re Vinayak Narayan (2), relied on, 

C. R. against an order ofthe Sub-Judge, 
Honavar, in Miscellaneous Application No. 
21104 1934. i 


“Mr. D. k. Manerikar, for the Applicant. 
Order—The question in this case is 
whether the sale certificate to be granted 
by the Court under O. XXI, r. 94, Civil 
Procedure Code, can be given to the as- 
signee of the  auction-purchaser. The 
auction-purchaser was opponent No. 2. He 
bought ihe lands in suit at a Court sale 
and the sale in his favour hes been 
confirmed. Subsequently he sold his right, 
title and interest in tke lands to the 


applicant. The epplicant asked fcr the 
sale certificate under r. 94, and his 
request was refused because the 


learned Subordinate Judge wes cf cpi- 
nion that he hed no power to issuea sale 
certificate to the asignee cf the, purcheser. 
1 think the learned Judge is clearly wrong. 
He says that under the iule in question 
- p'sale certificate can be granted to a person, 
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refers to this case but thinks 


ito 
who at the time of sale is declared “10 


be the purchaser. But that is not what 


the rule says. The rule is this: 

“Where a sale of immovable property has be- 
come absolute, the Court shall grant a certificate 
Specifying the property sold ond the name of the 
person, who at thetime of thesale is declared to 
be the purchaser.” 


It is true that the marginal heading to 
the rule is “Certificate to Purchaser,” but 
there is nothing in the rule itself which 
requires either that the purchaser should 
make the application, orthatthe certificate 
should be granted to him and to no one 
else. The rule is mandatory, i. e. the 
Court is bound to grant the cetificate and 
in the certificate the name of the person 
declared to be the purchaser at 
the time of the sale is to be stated. 
The rule does not state, however, that 
he isthe only person entitled to receive 
the certificate. Actually there is nothing 
said about any application by anybody. 
No doubt an application by some one 
is contemplated. But it has been held in 


‘Hira Ambaidas v. Tekckand Ambaidas (1), 


that no formal application is necessary; 
it may be made orally. There is an 
authority on the actual point in dispute in 
Re Vinayak Narayan (2). It was held there 
that a sale certificate may be granted to 
the representatives of a deceased pur- 
chaser. The learned Subordinate Judge 
that it 
does not apply, because the applicant here 
being an assignee from the auction-pur- 
chaser is not his legal representative within 
the definition in s.2 (11). But the case 
cannot really be distinguished on thai 
ground. As Sir Lawrence Jenkins pointed 
out, in his judgment, the rule is ‘‘callous as 
to whether the purchaser is alive or dead; 
it wants him neither as applicant nor 
recipient.” The learned Judge also pointed 
out that the marginal heading cannot be 
allowed to control the natural meaning 
of the rule itself. Then there is also 
S. 146 of the Code to be considered. That 
lays down that where any proceedings may 
be taken or application made by or against 
any person, then the proceedings may be 
taken or the application made by or against 
any person claiming under him. That no 
doubt is subject to any contrary pro- 
vision inthe Code or in any other law. 
But as far as Iam aware, there is nothing 
whatever io prevent an assignee from 
the auction-purcheser applying for the 
sale certificate; norto prevent the Court 


(1) 13B.670. 
(2) 24 B, 120; 1 Bom. L, R. 645, 


1933 - 


granting it ‘to him. Y therefore make the 
rule absolute with costs, and direct, that 


on proof of the assignment to the ap- 
plicant, if proof be required, the sale 
Certificate should be given to him. 

N. Rule made absolute. 





CALCUTTA HIGH COURT 
Civil Suit No. 1839 of 1934 
August 16, 1935 
McNarr, J. oe 
GOPINATH MOTILAL——PLAINTIFF 
VETSUS | 
RAMDAS AND OTAERS——DEFENDANTS 
Partnership Act (IX of 1932), ss. 4, 1 (3), 69, 52— 
Plaintiffs referring to themselves as firm ~ Presump- 
tion —S. 1 (3), meaning of—Suit by unregistered firm 
on contract—Efect—Plea that suit is not main- 
tainable—W kether can be raised after filing written 
statement. 
Where the plaintiffs refer to themselves as a 


firm it must be presumed, even in the absence of 


evidence, that they are persons who have entered 
into partnership with one another and are a part- 
nership firm. 

The meaning of the provision in s. 1 (3), Part- 
nership Act, that the Act shall come into force on 
the first day of October 1932, except s. 69, which 
shall come into force on October 1, 1933,is that 
after October 1, 1933, s. 69 will become operative 
snd thata firm which is not registered and which 
sues to enforce a right arising from a contract 
shall be non-suited. Surendra Nath De v, Manohar 
De (1), followed. . 

Where a suit is filed by a partnership firm 
which has not been registered under s. 52, Part- 
nership Act, a- plea that the suit is not maintain- 
able'can be raised even after the defendant has 
filed the written statement. 


Messrs. N. N. Bose and H. K. Mitra, for 
the Plaintiff. 

Messrs. H. S. Suhrawardy, S. K. Dutt and 
N. K. Ghosh, for the Defendants. 

Judgment.—This is a suit for the re- 
covery of a sam of Rs. 18,000 odd stated in 
the concise statement to be due from the 
defendants to the plaintiff firm on the 
khotor patta account and for costs. The 
defendants are saidto be members of a 
joint Mitakshara Hindu family who carried 
on business under the name of Ramdas 
Bhagwan Das. There were various loans 
and. adjustments alleged and the sum 
which is claimed is the sum which is said 
to be due after giving credit for moneys 
received., The plaint was filed on Novem- 
ber 21, 1934. A written statement was put 
in on behalf of defendants Nos. 2, 4, 5, 10, 
11 and 12. Another written statement was 
put in on behalf of defendants Nos. 1, 3 and 
9, both on April 4, 1935. There was also a 
written statement on behalf of certain minor 
defendants.. About May 20, the, plaintiff 
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firm applied to amend their plaint by ` 
adding details of certain transactions and 
by referring to the defendants as a Mitak- 
shara joint family and notasafirm. The 
order was made and it was further ordered 
that the adult defendants should be at 


- liberty within 7 days from date of their 


receiving a copy of the amended plaint to 
file such additional written statement in 
the suit as may be rendered necessary in 
consequence of the aforesaid amendment. 
A copy of the amended plaint was sent to 
the defendants’ attorney on May 9, and 
thereafter the attorneys for the plaintiff 
firm remanded the defendants on more 
than one occasion that the time to file other 
additional written statements had expired. 
No written statement was in fact filed until 
the suit came on for hearing today. Mr. 
Suhrawardy then on behalf of the defendants 
asked for leave to file the additional written 
statements, and Mr. Bose on behalf of the 
plaintiff firm stated that he objected to 
their being filed but that he was not willing 
to take an adjournment if I felt disposed to 
admit the additional written statements. 
In those additional written statements the 
plea was taken that the suitas framed is 
not maintainable and that the business of 
Ramdas Bhagwan Das was a joint family 
business and not a contractual partnership. 
“On the defendant being called upon to 
propose issues, the first issue suggested by 
Mr. Suhrawardy wasthat the suit was not 
maintainable inasmuch as it was a partner- 
ship firm and had not been registered under 
s. 58, Partnership Act. “This section 
provides how registration may be effected 
and s. 69 (2) provides: 

“No soit to enforce a right arising from a con- 
tract shall be instituted in any Court by or on 
behalf of a firm against any third party unless the 
firm is registered and the persons suing are or have 
been shown in the Register of Firms as partners in 
the firm.” l ; ; 

There is nothing to show that the plaintiff 
firm is a partnership firm, but that has not 
been denied before me and it. is clear that 
the plaint refers throughout to the plaintiff 
as ‘the plaintiff firm’. Section 4, Partner- 
ship Act, defines a partnership firm and says 
that persons who have entered into partner- 
ship with one another are called individual- 
ly partners and collectively a firm, and 
thereisno doubt that the plaintiffs have 
referred to themselves as afirm, and it must 
be presumed, even in the absence of 
evidence, that they are persons who have 
entered into partnership with one another 
and are a partnership firm. It was con- 
tended that s. 69 was not applicable 


742 


inasmuch as the transactions which were 
the subject-matter of this suit had all taken 
place prior to October l, 1933. The 
materiality of that date is by reason of s. 1 
(3), Partnership Act IX of 1932 which 
provides that: 

“The Act shall come into force on the first day of 


October 1932, except s. 69, which shall come into 
- force on October 1, 1933." 


The meaning of that provision seems to 
me perfectly clear, namely that after 
October 1, 1933, s. 69 will become operative 
and that a firm which is not registered and 
which sues to enforce a right arising from 
a contract shall be non-suited. Now, this 
view has already been taken by a Division 
Bench of this Court in Surendra Nath De 
v. Manohar De (1). It is further contended 
that the additional written statements should 
not be admitted to raise a question of this 
nature which was never foreshadowed either 
in the original written statement or in the 
amended written statement; and reliance is 
placed on the order made by Ameer Ali, J., 
granting leave to fle an additional written 
statement, and limiting such additional 
pleas to those which may be rendered 
necessary in consequence of the amend- 
ment of the plaint. It is contended with 
justice that; the smendment of the plaint 
did not necessitale a plea that the suit as 
framed is not maintainable. Mr. Suhre- 
wardy for the defendants however contends 
that the additional written statement has 
been admitted, and that even if it had not 
been admitted, this isa question which goes 
to the root of the suit and it is a question of 
which the Court must take cognizance when 
prought to its notice. He further contends 
that it is a matter which he has the power 
to raise at any time, and in support of this 
contention he relies on the decision of the 
Privy Councilin Surajmall Nagarmall v. 
Triton Insurance Co. (2). At p. 128*, Lord 
Sumner, delivering the judgment of tke 
Board, states that their attention had been 
drewn toa provision of the Stamp Act. 
“This section,” he says, 

- “had not been pleaded by the defendants in the 
suit, for their general plea No, 10. ‘Lastly, the 
defendant company submits that the suit.of the 
plaintiff firm is not maintainable’ cannot be read as 
raising a specific statutory answer, Their Lordships 
were informed that the point was not discussed in 
either.Court below,...... and the result has been that 


the effect of this section was not considered until the 
case came before their J.ordship’s Board.” 


(1) 39 CW N 67; 153 Ind. Cas, 671: A I R 19 

Oa 154; 62 0 213; 7 RIO 396. pian ý 
(BY 52 I A 126; 86 Ind. Oas. 545; A I R 1925 PO 
83; 52 C 408; 23 A L J 105; (1925) M W°N 257; LR 6 
-A PO6£; 27 Bom. L L 770; 29 O W N893:49 ML J 
.136 (P. 0). aie: 
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“The suggestion may be at once dismissed that it is 
too late now to raise the section as an answer to the 
claim. No Court can enforce as valid that which 
competent enactments have declared shall not be 
valid, nor is obedience to such an enactment a thing 
from which a Court can be dispensed by the consent 
of parties, or bya failure to plead or to argue the 
point at the outset: 


and reference is made to Nixen v. Albion 
Insurance Co. (3): 
“The enactment is prohibitory. Itis not confined 


to affording a party a protection of which he may 
avail himself or not as he pleased.” 

His Lordship concludes: 

“To allow the suitto proceed in defiance of s. 7 


would defeat the provisions of the law laid down 
therein.” i 


The reasoning and the decision which 
was come to by the Board in regard to the 
provisions of the Stamp Act in ihat appeal 
appear to me entirely epplicable to the 
argument which has now been raised with 
regard to the provisions of the Parinership 
Act. In the circumstances, lem deciding 
on this preliminary issue that the suit is not 
maintainable in its present form. I adjourn: 
the further hearing to enable the plaintiffs 
to consider their position. 

N. Order accordingly. 
. (3) (1867) 2 Ex. 338 
~ *Page cf 52 I A.— Ed] 





MADRAS HIGH COURT 
Letters Patent Appeal No. 30 of 1934 
October 18, 1935 
BEASLEY, ©. J. AND STODAKT, J. 
RAJA or VIZIANAGARAM—Derrenpant— 
APPELLANT 
VETSUS 
KURIMINELLI NARAYANASWAMI 
NAIDU AND oTHERS—PLAINTIFFS— 


RESPONDENTS 

Madras Estates Land Act (I of 1908), s.30 (2)— 
Tenant converting dry land into wet—Landlord, whe- 
ther entitled to raise rent except by way of suit— 
Agreement by tenant to pay enhanced rent— Enforce- 
ability. 

Under the Madras Estetes Land Act, a landlord 
cannot, except by preceedings under Chap. HI of the 
Act, raise the rent of lana which the tenant has 
converted frum dry into wet. Money rents cannot 
be enhanced except asa result cf a suit instituted 
under s., 30. ` 

To convert dry land into wet land it is necessary 
to provide a steady source of irrigaticn ¿nd if this 
is done without any help from the land-holder and 
not tt his expense, he is not entitled to charge rent 
as for wet or irrigated land. Battina Appanna v. 
Rajah Yarlagadda (2) and Sivaganga Zemndari v, 
Chidambaram Chetti (8), referred to, 


L. P. A. against the judgment of Mr. 
Justice Varadachariar, dated April 3, 1934, 
and passed in S. A. No. 1167 of 1932, pre- 


‘ferred ugainst the decree of the District 


Court of Vizagapatam in A. 8. No. 530-of 


1935 


1929, preferred against the decree of the 
Court of the Sub-Collector of Vizianagaram 
in S. S. No. 433 of 1928. ; 

-Mr. S. Venkatesa Ayyangar, 
Appellant. 

Mr. Y. Suryanarayana, for the Respond- 
ents. 

Judgment.—The question involved in 
this litigation is between landlord and 
tenant in an estate governed by the Estates 
Land Act. Cana landlord except by pro- 
ceedings under Chap. HI of Act raise the 
rent of land which the tenant has converted 
from dry into wet. The tenant is the res- 
pondent. In 1925 he bought some land 
from one Krishna Rao Pantulu who had 
been let into possession in 1914 of a large 
extent of fifty acres and who, by construct- 
ing a tank on four acres, and doing certain 
other work had rendered, sixteen acres fit 
for wet cultivation, and hed agreed to pay 
to the zemindar rent for this sixteen acres 
at the rate of Rs. 10 per acre, which is the 
rent applicable to wet land. Respondent 
knew of this when he bought the land from 
Krishna Rao, but refused to pay rent at 
this rate and filed a suit against . the 
zemindar under s. 55 of the Act to compel 


the latter to grant him a patta, reserving a 


rent of Re. 0-8-0 per acre which is the rate 
for dry land. The suit was decreed in the 
Court of the Sub-Collector in respondents’ 


favour but the zemindar succeeded in first. 


appeal to the District Judge. On second 
appeal the decree of the trial Court was 
restored and the zemindar now files this 
Letters Patent Appeal. We must observe 
at the out-set.that the appellant-claims to be 
entitled to the higher rate of rént on the 
ground that the land is irrigated with water 
from a channel belonging to the estate; 
while the respondent on the other hand 
claims that he is able to raise wet crops 
without any aid from the zemindar’s chan- 
nel. But that question does not arise for 
decision now. Granting that the increase 
in the productive powers of the land is -in 


the words of s. 30, cl. (11) of the Act ‘due ‘to. 


an improvement effected by or at the ex- 
pense of the landholder’, is the latter 
entitled forthwith to raise the rent or must 
he institute a suit for that purpose before 
the Collector. 

“The Act is clear on the point. Chapter HI 


is headed ‘General provisions relating to 


the rates of rent payable by ryots’. And 
s. 24, the first section of this Chapter is ‘the 
rent of a ryot shall not be enhanced except 
as provided by this Act.’ Section 30 enacts 
that when the rent is paid in money. the 
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landholder may institute a suit before tha: 
Collector to enhance it on one or more of 
four grounds, set out in cls. (i) to (iv), and on. 
no others. And besides s. 30, there is no 
other provision in the Act for the enhance- 
ment of money rents. There can be no 
doubt, therefore that such rent cannot be 
enhanced except as the result of a suit 
instituted under s. 30. If a tenant agrees 
to poy a higher rent he isnot bound by 
that agreement. It is now settled law that - 
even when a tenant has accepted a patta 
reserving an enhaced rent and the land- 
holder distrains his lend for non-payment, 
the tenant can have the distraint raised. 
under s. 53 of the Act on the ground that 
the patta is not one which he was bound to. 
accept. This Court has refused to hold that . 
any contract to pay enhanced rent between 
the landholder and the ryot can override the | 
provisions of. s. 24, Venkataramanachar v.. 
Ibrahaim Sahib. (1). 4 
| Learned Counsel for the appellant does. 
not dispute this general proposition of law. 
His argument is two fold. i 

(1) That the levy of rent at wet rates, in. 
this. case is in accordance with the terms of 
the patta; being merely an adjustment of 
the rate of rent as provided for in the patta,- 
and = ae 

(2) that the increase of rent is not really. 
an enhancement but merely a change in the. 
nature ‘of the rent to conform to the altered 
circumstances, by which, namely, the land 
instead of producing dry crops of small 
value has. been enabled to produce the 
more valuable wet crops. This second ground. 
may. be disposed of in a few words. The 
change in the nature of the land is nothing 
more than the convertion of the land from dry 
into wet and is covered by. s. 30, cl. (ti). The 
productive powers of the land have been 
increased by en improvement. In order 
to levy enhanced rent on this ground, the 
appellant must institute a suit under s. .30; 
and he can only succeed if he can show 
that the improvement has been effected by. 
him or at his expense. It is not enough for 
him to say ‘Your land was formerly dry and 
you were paying rent at dry rates. Now it 
is wet and you must pay me rent at wet 
rates. To convert dry land into wet land 
if is necessary = coe 2 E z 

source of irrigation, and if this 1 

si ikoni any help from the land-holder 
and not at his expense, he is not entitled to 
charge rent as for wet or irrigated land. 
To say that when a ryot brings his land 

(1):20 L W 582; 83 Ind. Ces. 130; (1924) M W N 
897: A IR 1924 Mad 897. . . F 
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into a fit state for the cultivation ‘of wet 
crops, the land-holder automatically becomes 
entitled to levy rent at the rate applicable 
to wet land is to ignore entirely the provi- 
sions of the Act. 

-It is only to the first of the-learned Coun- 
sel’s arguments that we need devote any 
attention.: Thè pattas granted to ryots in 
this estate contain a clause that when dry 
land is irrigated from a source belonging to 
the land-holder the tenant is bound to pay 
extra for the water, the charge being equal 
to the difference between the rent of wet 
land-and the rent of dry land. But that is 
not the case here. In the case. pro- 
vided for in this clause: the basic rate of 
rent:remains the same. If and when ihe 
ryot uses the land-holder’s water to irrigate 
his- land and so raise a more valuable crop, 
he-is bound to pay for that water. The 
charge is a kind of extra rate or cess im- 


posed for the use of the land-holder’s water.: 


Here the basic rate of rent has been altered. 
It hes been enhanced. The higher rate of 


rent has been imposed irrespective of the. 


fact whether the ryot takes the landholder’s 
water-or not. And, as we have seen, the 
rent of a-ryot cannot be enhanced except as 
provided in the Act. ; 


It remains only to examine the authorities. 


relied-on by the learned Counsel for the 
appellant. 


an: enhancement of rent. 


That-case is clearly distinguishable from 
The relevant words. 


the facis of this case. 
re; : > a TES 

“we .do not think.an extra payment due for an 
additional advantage is necessarily an enhancement. 
When new circumstances have come into. existence 
which require new adjustments, there is no question 
of enhancement, 


the continuance of the old stateof affairs and yet a 
claim is made for increased rent without offering 
any frésh advantage.”. 


;But the whole point here is that the appel- 


lant has yet-to prove that he has offered a. 
And the method by which. 


fresh advantage. 
hé must prove it, is by a suit under s. 30 
of the Act. . 

For the. proposition that rent can be 
adjusted without reference to outside 
authority,” the Manager to the lesses of 
Sivaganga Zemindari v. Chidambaram Chetti 
(3), is cited. The patta'in that case con- 

(2) 33 M LJ 355; 42 Ind. Oas. 464; 6 LW 443. 


(3) 38 M 524; 21 Ind. Cas. 556; 14 M LT 386; 95 
M Ld 641; (1913) M W N 9286... Se 
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In Battina -Appanna v. Rajah: 
Yarlagadda (2), it was held that when a. 
land-holder recovers from a tenant water: 
rate for water. taken from a Government. 
source of irrigation, the extra-charge is not- 


We do not think that cls. 2, 3 and: 
4:of s. 30 have any application. They contemplate. 
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tained a clause that any excess area found 
on measurement should be paid for at a 
certain rate. It was held that a claim for 
rent for an excess so found, wes sustain- 
able even though no order.had been 
obtained from the Collector under s. 42, 
cl. 2of the Act. That case has no appli- 
cation here. 

- It appears clear to us that there is no’ 
question here of en adjustment of rent. 
within the conditions of the patta. This is 
simply a case where the lend-holder claims 
to enhance the rent on the ground that the 
condition of the land has-been improved. 
The broad general principle. of the Act is 
that-rent cannot be enhanced except by. a 
suit under s. 30 of the Act and we can find. 
nothing in this case to makeit an exception- 
to the principle; but on the contrary every-. 
thing to bring it precisely within the terms 
of cl. (ii) of the section. The appellant claims 
to be entitled to levy enhanced rent not 
merely by reason of any stipulation in the. 
patta or by way of adjustment according to 
the terms of the patta, but on the ground 
that the productive powers of the land have 
been increased by an improvement effected: 
at his expense. The policy of the Act is. 
that he can establish his. claim enly by a 
suit instituted under s. 30 and decided’ 
according to the provisions of s. 32. 

“We dismiss this Letters Petent Appeal. 
with costs. ; 

TA. Appeal dismissed. 


TS 


CALCUTTA HIGH COURT 
Civil Appeal No. 16 of 1932 
. December 19, 1935 
“D.N. MITTER AND PATTERSON, JJ. 
SHAH TAJMUL ALI AND ANOTAER 
4 APPELLANTS: 


- 


7 l VETSUS 
KAMALA RANJAN ROY—PLAINTIFF 
AND OTAERS— RESPONDENTS. 

- Estates Partition #Act (V B.C. of 1897), s. 113 (c) 
~Commissioner sétting aside partition made by Col- 
lestor and directing fresh partition — Appeal to 
Board of Revenue ~ Maintainability—Jurisdiction— 
Order passed by Court with no jurisdiction — Judg- 
ment, if can be impeached in collateral proceedings— 
Order passed by Board. without jurisdiction—Suit im 
Civil Court—Maintainabdility. 

There is no appeal to the Board of Revenue where 
the Commissioner, after setting aside the partition 
made by the Collector, has directed a fresh partition 
by him. Birbhadra Ruth v. Janardan Proharaj 
Mohapatra (1), referred to. 

An. order made by a Court which has no jurisdiction 
to deal with the subject-matter of the suit has no 
binding effect on-the person-who’ is affected by the 
order. Itis-absolutely void. It is open in a collateral 
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proceeding to impeach even the- judgment of a Court 
onthe ground of want of jurisdiction. Ledgard v. 
Bull (3) and Meenaksi Naidu v. Subramanya 
Sastri (å) relied on. 

When authorities of limited jurisdiction act in 
excess of their jurisdiction, their acts beccme liable 
to be scrutinised by the Civil Court and become 
liable to beset eside. Consequently an crder passed 
by the Board of Revenue is liable to be made the 
subject of a civil suit. 

C. A. from the original decree of the Sub- 
Judge, 2nd Court, Tipperah, dated July 18, 
1931. Srg 

Messrs. Atul Chandra Gupta, Amaren- 
dra Mohan Mitra and Rashidul Hussain, 
for the Appellants. 

Messrs. Brojo Lal Chekrararty, Hamid- 
‘ul Hug Choudhury, Krishna Lal Banerjee, 
Birendra Kumar De and Tapadhar Kumar 
Roy, for the Respondents. 

Mr. Panna Lal Chatterjee, for the Deputy 
Registrar. 

D. N. Mitter, J—This appeal is on þe- 
half of defendant No. 1 and arises out of 
a suit originally brought by the plaintiff, 
a ward of Court, through the Manager of 
the Court of Wards, for a. declération 
that certain proceedings purported to 
have been taken under ihe Estates Par- 
tition Act (Act V of 1897, B. CO.) are void 


from a particular point of time and that 


everything done thereafter including the 
partition of a revenue paying estate is 
void. The Subordinate Jude has granted 
a decree tothe plaintiff and hence the 
present eppeal by defendant No. 1. 
There are numerous defendants.to this 
suit. The facts on which the present 
appeal depends lie within a very small 
compass and are not in dispute. They may 
be-briefly stated as follows: In 1911 
proceedings for the partition of Tauzi 
No. 31 of the Tipperah Collectorate con- 
sisting of 39 Mouzas were started and 
the Deputy Collector made the final parti- 
{ion as provided bythe Estates Partition 
Act. The partition was approved by the 
Collector (see Part 2, p. 13) order sheet 
K. An appeal wegs taken tothe Commis- 
sicner aS appears from the memorandum 
of appeal, Ex. 7 Part 2, p. 23. 

- The Commissioner -heardthe appeal on 
July 1, 1921 (see Part 2, p. 25). The gist 
of the order, about which we shall have 
to advert later in greater detail, is that he 
sent back the case to the Collector for a 
fresh partition. The controversy which 
was raised before the learned Commis- 
sioner on behalf ofthe plaintiff, who was 
represented by Mr. Haliday, Menager, 
Sarail Wards Estate, was mainly this, viz., 
that he does not want to take the putni 
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tenures and part of putni tenures al- 
lotted to his Saham, for these tenures were 
not created by him or his predecessor-in- 
interest, but were created by other co- 
sharers who werein execlusiye possession 
of the lands comprised in the putnis. The 
loss which the Sarail Estate will suffer 
was stressed and the danger to tlie Govern- 
ment revenue was indicated. Against this 
order of the learned Commissioner of the 
Chittagong Division, defendant No. 25, 
one co-sharer, filed an appeal to the Board 
of Revenue. It mays be stated here that 
one of the questions ‘raised in the suit js 
whether an appeal lay to “the Board of 
Revenue under the Act. Proceeding now 
withthe narrative of facts it appears that 
the Board heard the appeal and by its 
order dated January 30, 1928 (Ex. 5, 
Part 2, p. 28)-set aside the order of re- 
mand with the result that the partition 
approved by the Collector was affirmed by 
the Board of Revenue. It does not appear 
that the quesiion of the want of jurisdic- 
tion ofthe Board to heart the appeal was 
raised before the Board atthe time of the 
hearing of the appeal but the plaintiff 
afterwards filed a petition of review (No. 65 
of 1925), (p. 31, Part 2), in which the point 
questioning the jurisdiction of the Board 
was raised. The Board rejected the ap- 
plication for review an November 14, 1925, 
(Ex. 6, p. 41). In the meantime posses- 
sion had been delivered to the parties 
according to the allotments. See order 
sheet May 11, 1923 (Ex. K, p. 20, Part 2). 
In paras. 7 to 11 of the plaint, the plaintiff 
complaints that the Collector allotted to-the 
plaintiff's share 5 entire mouzas and por- 
tions of 3 mougas specified in table A and 
4 entire mouzas as shown in table B, that 
out of the said mouzas the mouzas of table A 
and certain shares of mouzas of table B 
were let out in leases by some of the pro- 
prietors other than plaintiffs predeces- 
sors and the plaintiffs without their con- 
sent, that the plaintiffs are not bound 
by the said leases and they would after 
the partition attach under the law the 
lands end mouzas allotted to the proprie- 
tors who or whose predecessors-in-inter- 
est created those leases, that in the 
partition proceedings the lessees were not 
made parties and they are not willing to 
give up possession tothe plaintiffs and, if 
after any litigation to recover possession 
the plaintiffs are unable to get possession 
of the said mouzas freed from the leases, 
the asset& of the mouzas allotted to the 
plaintiff's -share will be greatly reduced. 
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The plaintiff has accordingly brought the 


suit for a declaration that the order of the 


Beard of Revenue was ultra vires of the 
statute end the final partition is not bind- 
ing on the plaintiff. Several defences 
were taken in the suit, the nature of which 
will appear from the grounds taken in 
his appeal which will be presently set 
forth. The Subordinate Judge has negativ- 
ed all the defences and has given the 
declaration asked for by the plaintit. 
Hience the present appeal. In appeal the 
following grounds have been taken: 

“(1) Under ss. 57 end 59 and gs. 90 
and 113, Estates Partition Act (Act V of 
1897) an appeal did lie to the Board of 
Reveriue against the order of the Commis- 
sioner directing a fresh partition (2) Assum- 
ing an appeal did not lie the Board’s 
hearing of the appeal was en irregular 
assumption of jurisdiction and there was 
no inherent want of jurisdiction in the 
Board which was the appellate authority, 
as this might have been determined by 
the Bosrd ata later stage. (3) The Civil 
Court had no jurisdiction to entertain the 
suit.. Such jurisdiction is impliedly barred. 

To take ground 1 first: The determi- 
nation of this ground depends on a cons- 
truction of ss. 57, 58 and 59, and ss. 90 
‘and 113, Estates Partition Act. Under 
s. 58.of the Act the Deputy Collecior 
submitted tthe papers to the Collector for 
the sanction of the Collector, and the 
Collector is to follow the procedure laid 
down in cls. 2, 3, 4 and5,s. 58, asthe 
circumstances of the case may require. 
In the present case the Collector approved 


the partition under sub-cl. (a), cl. (4), 
S. 58. Against this order an appeal was 
presented to the Commissioner. The 


learned Commissioner returned the papers 
to the Collector for 2 fresh partition. 
Against this order of the Commissioner an 
appeal was preferred to the Board of 
Revenue and the Board of. Revenue set 
aside the order of the Commissioner.and 
confirmed ‘the partition. It is the com- 
petency of this appeal to the Board that 
is questioned in the present appeal before 
us and was also challenged in the Court 
below. An appeal is a creature of the 
statute, and an appeal to the Board from 
certain orders of the Commissioner are 
provided by s. 113 of the Act. The ap- 
peal against the order of the Commissioner 
is sought to be justified on behalf of the 
appellant on the ground that the order 
of the Commissioner directing a frêsh parti- 
tion is ‘an order amending the Partition 
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as approved or made by the Collector: 
within the meaning of cl. (e), s. 113 of 
the Act. It is sa id that the term “amend- 
ing” is wide enough to cover the case 
where the Commissioner sends .back the 
case for re-partifion. 

It. is argued that the word “amending” 
should not receive the limited construc- 
tion so as to signify “ confirming with 
amendment” the pariition made by the 
Collector. In our opinion by no stretch 
of language can the order of Mr. De send- 
ing back the case to the Collector for re- 
partition by the Collector be regarded as 
an order by the Commissioner amending 
the partition made by the Collector. The 
order amending the partition can only 
signify a final “order made by the Commis-. 
sioner amending the partition, i. e., con- 
firming with amendment the partition made 
by the Collector. There is a decision of 
the High Court of Panta in Birbhadra 
Ruth v. Janardan Prohardj Mohapatra (1), 
which has held that there is no appeal 
to the Board in a case where 
the Commissioner, after setting asid the 
prtition made by the Collector, has di- 
rected afresh partition by him. The ap- 
ellant argues that the Patna decision is 
wrong. We are unable to accede to this 
argument. 

If one examines the scheme of provision: 
regarding an appeal to the Board, one can 
have no doubt that the intention of the 
framers.of the Act was that there should 
be an appeal from final orders made by. the 
Commissioners either confirming or amend- 
ing the partition, not where the Commis- 
sioner directs the Collector to make a 
fresh partition. 

This leads us to consider the saa 
ground that the question of want of 
jurisdiction meking the order of the Board 
of Revenue a nullity does not arise in the 
present case, for there is no inherent 
jurisdiction of the Board over the: subject, 
matter of the partition, for an appeal 
would lie, if not at this stage bub at a 
later stage, tiz, efter the matter comes 
again to ‘the Commissioner and he has pass- 
ed final orders thereon. We-are unable 
to agree in this view. The Board of Revenue 
was incompetent to hear the appeal against 
the- order of the Commissioner directing a 
fresh partition by the Collector and in 
entertaining the appeal the Board was 
acting without jurisdiction. The plaintiff 
has asked for a declaration that the appeal 


‘AL IPL J 491; 38 Ind. ka on A I R1916 Pat, 
154; 1P LW 313. 
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was without jurisdiction and all proceedings 
from the point of time when the 
Board entertained and allowed the èp- 


peal must be held to be void and of no effect. 
To ihis state of fects the ckeervaticrs of 
Lord McNaughton in Fischer v. Secretary 
cf State (2) (at p. 28*), apply with great 
force: 

-“It is in substance a suit to have the true 
construction of a statute declared and to have en 
act done in contravention of a statute rightly 
understood pronounced void and of ro effect.” 


The annulling of the order of the Gom- 
missioner directing a fresh partition by 
the Board who was acting ultra vires of 
the statute in entertaining the appeal can- 
riot affect the rights of the plaintif. As 
was put by Lord McNaughten in the 
case of an illegal cancellation of an order 
of the Collector directing registration of 


the appellant's village, in that case: 

' “Cancellation in obedience to illegal commands 
of the Government can haveno more effect than 
cancellation at the dictation of a lawless mob which 
the cffcer in charge has no power to resist.” 

It is now settled beyond controversy 

that an order made by a Court who has 
no jurisdiction to deal with the subject- 
matter, of the suit has no binding effect on 
the person who is affected by the order. 
It is absolutely void. It is open ina col- 
lateral proceeding to impeach even the 
judgment of a Court on the ground of 
want of jurisdiction: see s. 44, Evidence 
Act. Reference may be made to two 
leading decisions of the Judicial Commit- 
tee in Ledgard v. Bull (3), and Meenaksi 
Naidu v. Subramanya Sastri (4). No 
amount of consent can cure the defect 
of jurisdiction. As Lord Watson observed 
in Legard v. Bull (3): 
. “Where the Judge has no inherent jurisdiction 
over the subject-matter ofa suit, the parties can- 
not by “theit mutual consent convert it into a 
proper judicial process although they may consti- 
tute the Judge their arbiter, and be bound by his 
decision on the merits when they are submitted to 
him.” 


In Meenaksi Naidu v. Subramanya Sastri 
<4), their Lordships pointed out that a 
right of appeal from the decision of a 
Judge must be given by tle statute or 
an equivalent authority. In this cease it 
was keld that there wasno right of ep- 
peal to the High Court from the order of 
the District Judge tofill up a vacancy 
in the ree of a Pagoda and there 

ees 6; 22 M 270; 7 Sar. 459;3 OW WN 161 


: RO) 9 A 191; 13 I A 1344 Sar. 741; 10 Ind. Jur. 471 
of ‘as 26; 141 A 160; 5 Sar, 54; 11 Ind. Jur. 393 
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being inherent incompetency in the High 
Court to deal with the appeal, consent 
could not confer on the High Court jurisdic- 
iion which it never possessed. These two 
cases are soughtto be distinguished on 
the ground thet in the present case ihe 
Board had entire seizin of the subject- 
matter end it hed merely interfered at an 
earlier stage whereas in Mzenaksi Naidu 
v. Subramanya Sastri (4) no question of 
the High Cours having ssizin of the sub- 
ject-matter arose, for it was a special 
jurisdiction in which the High Court did 
not comeinto the picture at all. There 
is nothing in the distinction, for the Board 
hadno seizin of ths appeal at that stage 
against the order of the Commissioner. 
The Board of Revenue and the other 
Revenue Courts were givenspecial jurisdic- 
tion for a particular purpose. They were 
statutory bodies vested with special juris- 
diction for a particular purpose. If they 
ect ccording to the provisions of the 
statute which created them, the Civil Court 
has no jurisdiction to interfere; but if they 
act in contravention of the statute, the 
interference of the Civil Court becomes 
justified. 

It remains to consider the third ground: 
It is argued for the appellent that looking 
into the provisions of Act V of 1897 the 
Civil Court had no jurisdictionto declare 
the proceedings before Revenue Courts to 
be a nullity. It is argued that the Act 
provides for a hierarchy of authorities to 


annul partition. The jurisdiction of 
the Revenue Courts, it is said is 
exclusive and therefore a sujt in the 


Civil Court does not lie. The point made 
is that the order of the Board of Revenue 
is final. But this tinality hes effect so 
long es the acts of Revenue Authorities 
are not ultre vires of the statute. When 
these authorities of limited jurisdiction act 
in excess of their jurisdiction their  actg 
become liable to be scrutinised by the 
Civil Court and become liable to be get 
aside. For allthe aforesaid reasons, we 
are of opinion that all the grounds of 
appeal fail and the-appeal must be dis- 
missed with costs. The costs must be paid 
to the plaintiff. 

Patterson, J.—I agree. 

N. Appeal dismissed. 
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MADRAS HIGH COURT ° 
Civil Revision Petition No. 1562 of 
1933 
July 30, 1935 
CORNISH, J. 
De. U. RAMA RAO—Peritionsr 
VETSUS 
HONNAMMA SHEDTHI AND anotarr— 
RESPONDENTS 

Civil Procedure Code (Act V of 1908), 3. 11—Res 
judicata~ Same issues — Decree alone, whether suffici- 
ent to prove identity of issue. 

A decree does not show on what ground the case 
has been decided and does not afford any information 
as to tne matters which were in issue or have been 
decided and is not sufficient evidence fo support an 
estoppel by record. Kali Krishna Tagore v. Secre- 
tary of State for India in Council (1), Kuruthulain 
Bahadur v. Nazatud-dowla Abbas Hossein Khan (2), 
Ramavatar v Tulsi Prasad Singh (3) and Mahesh- 
wari v. Gourhari (4), referred to. 
~ C. Revn. P. under s. 115 of Act V of 1908 
praying the High Court to revise the decree 
of the Court ofthe District Munsif of 
Udipi, dated July 12,1933, and passed in 
S. C. S. Ne. 115 of 1933. 

Mr. K. Y. Adiga, for ihe Petiticner. 

Mr. P. Sridhara Rao, for the Respon- 
dents. 


Judgment.—It is necessary to give a 
short summary of the facts to a proper 
understanding of the case. Certain land, 
which may conveniently be called the suit 
land, was conveyed by one Kaveri Shethi 
to one Chandayya on mulgeni lease. This 
was in 1897. Two years later certain members 
of Kaveri's family executed what purported 
to be asale deed of properly including the 
suit land to one Siddhu and his wife. 
Later Siddhu’s wife sold the muli or. land- 
lord’s interest in tbe suit land to Chandayya. 
A suit O. S. No. 275 of 1899 was then filed 
by Kaveri's heirs alleging that the sale to 
Siddhu was in reality a mortgage by cou- 
ditional sale. They succeded after the 
matter had gone on appeal in getting 2 de- 
cree for redemption. Chandayya was not 
made party to the suit. Incidently I may 
observe that the respondent's learned Advo- 
cate sought to argue that notwithstanding 
that Chandayya was not a party to that suit 
the defendants would be bound by it. But the 
point is not raised in the petition of the de- 
fendants ; and declined to allow any other 
point then that raised in the revision peti- 
tion to be argued. 

In 1922, after the conclusion of the re- 
demption suit, a partition took place be- 
tween Kaveri’s heirs, and the suit land 
was allotted to the present plaintiff. 

The plaintiff then, it is said, suetl Chand- 
ayya's heirs Chandayya having died, for 
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rent in Small Cause Snit No. 353 of 1922. 
An ex parte decree was made in that 
suit. 

In the meantime the suit land had been 
albached and brought to sale in execution 
of a decree against Chandayya, and purchas- 
ed by the Ist defendant, who in turn sold it 
to the 2nd defendant, who is the petitioner 
in this Civil Revision Petition. The plain- 
tiffs present suit out of which this Civil 
Revision Petition arises is against the 
two defendants for rent in respect of this 
suit land. 

The learned District Munsif has decreed 
the suit upon the ground that the decree in 
the Small Cause Suit No. 353 of 1922 operates 
as an estoppel by record against the defen- 
dants in the present suit. This would un- 
doubtedly beso ifit could be shown that 
the issue in the present case was substanti- 
ally the same as the issue in the Small 
Cause suit against Chandayya’s heirs under 
whom the present defendants claim. But 
what was the issue in that previous suit ? 
The learned Advocate forthe respondent 
has strongly urged that I should accpet a 
passage from the Munsif's judgment in 
which he states that the Small Cause suit 
was a suit for rent as sufficient prcof that 
that was theissue in that suit. But no wit-. 
nesses were examined in the present suit; 
and from the notes produced it does not ap- 
pear that any admission as to the issue was 
made tothe Munsif. In truth the only 
foundation for the Munsif’s statement ap- 
pears to have been the Small Cause Court 
decree which was exhibited by the plaintiff. 
The decree of course gives no indication of 
the issue of the decision in the case. Ag 
observed by their.Lordships of the Judicial 
Committeein Kali Krishna Tagore v, 
Secretary of State for India in Coun- 
cil (1) : ; 

“In order to see what was in issue in & suit, or 
what has been heard or decided, the judgment must 
be looked at. The decree, aecording to the Code of 
Procedure, is only to state the relief granted, or 
other determination of the suit. The determination 
may beon various grounds, but the decree does not 
show on what ground, and does not afford any in- 


formation as tothe matters which were in issue or 
have been decided." i 


And again in Kuruthulain Bahadur v. 
Nazatud-dowla Abbas Hossein Khan (2), 
their Lordships held that a decree was not 
sufficient evidence to support an estoppel 
by record. Iam unable io find anything 
inconsistent with this principle in Ramava- 


(1) 16 C 173 at p 183. 
(2) 33 O 116. 
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tar v. Tulsi Prasad Singh (3), and Mohes- 
wari v. Gourhari (4), cases cited by the 
learned Advocate for the respondent. 
In the result I must hold that there was no 
estoppel and allow this Civil Revision Peti- 
tion with costs. The case will have to be 
remanded to the District Munsif to be dis- 
‘posed of in the light of these observations. 
; Petition allowed. 


A. 
(3) 14 C L J 507; 11 Ind. Cas. 713. 
(4) AI R 1926 Cal. 767; 91 Ind. Cas. 380, 





RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 69 
“of 1935 
August 19, 1935 
Pacs, C. J. AND Mya Bu, J. 
K. B. ROY CHOWDHURY—A preLuant 
VETSUS 
BURMA LOAN BANK, Lrp.— 
RESPONDENT 
Letters Patent (Rang), el. 13 - Companies Act (VII 
of 1913), s.196- Order that a person should be ex- 
amined under s, 196 —-Whether ‘judgment’ within cl. 13 
— Order, if appealable. 
An order directing that a person should be examin- 
-ed under s. 196, Companies Act is nota judgment 


| within cl. 13, Letters Patent, and hence no appeal 


lies against the order. In re Dayabhai Jiwandass v. 
‘A.M. M. Murugappa Chettyar (1), applied. 

C. M.A. from an order of the High 
Court, Original Side, in Miscellaneous 
No. 137 of 1934. ; 


_ Messrs. K. C. Sanyal and Talukdar; for 
the Appellant. 
Mr. Chowdhury, for the Respondent. 
Page, C. J.—In this case my learned 


‘brother Braund, J., taking winding-up mat- 
ters, has made an order that the appellant 
‘should be examined under s.196, Companies 
Act. A preliminary objection is taken that 
no appeal lies from that order upon the 
ground that the orderis not a judgment 
within cl. 13 of the Letters Patent. In our 
‘opinion it clearly is not a judgment within 
the meaning of that term as defined in In re 
Dayabhai Jiwandass v. A. M. M. Muru- 
gappa Chettyur (1). In my-opinion the pre- 
‘liminary objection succeeds, and the appeal 
is dismissed, with costs three gold mohurs. 

Mya Bu, J.—I agree. 

N. Appeal dismissed. 


497; 8 R Rang. 135 (F B). 
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CALCUTTA HIGH COURT 
Letters Patent Appeal No. 10 of 1935 
December 17, 1935 
Muc<sris, Ac. C. J. anD S. K. Guoss, J. 
APARNA PRASAD CHUNDER—Puarntive 
~~ APPELLANT 
< Versus 

CHAIRMAN, GARULIA. MUNICIPALITY 
AND ANOTHER-—-DEFENDANTS—RESPONDENTS. 

Bengal Municipal Act (XV of 1932), s. 18 (1), 
els. (1) and (2)—Cls. (1), (2), of to be read disjunctively— 
Action taken under cl. (1)—Action under el. (2) also if 
should be taken at the same time. 

Clauses (1) and (2) of sub-s. (1), s. 18, Bengal Munici- 
pal Act areto be read disjunctively and not con- 
junctively. Consequently, when the Local Govern- 
ment takes action under cl. (1) and sub-s. (1) it is 
nar the same time bound to take action under 
Ci, a f 

L. P. A. against a judgment of Mr. Jus- 
tice R. O. Mitter, dated March 5, 1935. 

Messrs. Bijan Kumur Mukherji and, Phani 
Bhusan Chakravarty, for the Appellant. 

Messrs. Atul Chunder Gupta and Uma 
Shankar Sarkar fcr the Respondents. 

S. K. Ghose, J.—This is a Letters Patent 
Appeal from a decision of R. C. Mitter, J., 
and it raises s question with regard to the 
interpretation of s. 18, Bengal Municipal 
Act, 1932. The question -is whether in 
sub-s. (1) of s. 18, cls. (1) and (2) are to 
be read conjunctively or disjunctively: in 
other words, whether when the Local Gov- 
ernment takes action under cl. (1) of 
sub-s. (1) itis at the same time bound to 
take action under cl. (2); Mitler, J., agree- 
ing with the triel Court and disagreeing 
with the first Appellate Court, has held that 
the clauses are to be read disjunctively, 
That view- is challenged in -this Letters 
Patent Appeal. i 

The appeal arises out of a suit for 9 
declaration that the preperation of the 
electoral roll of the Garulia Municipality 
was contrary to the provision of s. 18. It 
appears that the plaintif has been entered 
asa voter in a certain ward of this Munici- 
pality. By Netification No. 7017-M of 
December 14, 1933, the Local Government 
acting under sub-s. (1) of s. 18 increased 
the numiber of Commissioners from 10 to 
12 and by a further notification of the 
same date it fixed the number of appoint- 
ed Commissioners at five with the object 
of securing proper representation of the 
jute and cotton industries therein. It ap- 
pears further that by a separate notifica- 
tion the Local Government in the exercise 
of its power under sub-s. (2) of s. 24 
directed the preparation of electoral roll 
in Form A, and.accordingly the electoral. 
roll was prepared. It included the names 
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of all voters connected with the jute and 
cotton industries as well as of those not 
so connecied. The contention of the plain- 
tiff-appellant is that as the Government in- 
creased the number of appointed Commis- 
sioners to five under cl. (1) it was bound 
to direcih the preparation of a special elec- 
toral roll of non-industrial voters under 
cl. (2), and that such electoral roll not 
being prepared the election could rot pro- 
ceed on the basis of the general electoral 
roll. This is a point which was argued 
before Mitter, J., and having perused his 
judgment and listened to the arguments 
on both sides, we may say at once that 
we are in entire agreement with the opinion 
of our learned brother. The points may be 
briefly indicated: It is noteworthy that 
the word “may” occurring in the first part 
of sub-s. (1) of s. 18 governs cl. (1) as 
also cl. (2) in other words, it is optional 
with the Local Government to take action 
under cl. (1) and itis also optional with 
the Local Government to take action under 
cl. (2).. There is nothing to indicate that, 
where Government does take action under 
cl. (1) it is bound to proceed to take ac- 
tion under cl. (2), as Mitter, J., has 
pointed out. If the contrary had been the 
intention of the legislature, one would ex- 
pect the words “and shall” to occur before 
the first word “provide” in cl. (2). 

The second point is that the third pro- 
vision, which is in the words “and the 
Local Government may further provide for 
election by general electorates in any por- 
tion of such Municipality”, applies not 
merely to cl. (2), but also to cl. (1). This 
is confirmed not only by the position of 
the clause Ihave quoted, but also by the 
re-appearance of the word “may” going to 
show that it is an independent provision 
which applies not to only one of the two 
clauses aforesaid, but to both of them. 
Therefore, it follows that if the Government 
chooses to take action under cl. (1) it may 
further provide for election by general 
electorates, and if may also do the same 
thing ifit chooses to take action under 
cl. (2) or if it chooses to take action under 
both the clauses. There has been some 
argument as to the word “portion”. If has 
been contended for the appellant that the 
expression “portion of such municipality" 
does not refer toa local area: but this is 
inconsistent with the definition of the word 
“municipality” occurring in s. 3, sub-s. (34) 
which shows that the word means ‘any place 


in which thisAct, or any part thereof, is in 


force,” 
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The next point is that cl. (1) of sub- 
s. (1) of s. 18 contains two saparate pro- 
visions under either of which action can be 
taken namely, first, that the Government may 
increase the number of appointed Commis- 
sioners beyond the proportion mention in 
s. 16, and secondly, that the Government 
may constitute industrial constituencies. 
The learned Advocate for the appsllant in 
this Court appeared to us to argue that 
cl. (2) would be a necessary corollary to 
cl. (1) beause if industrial constituencies 
were formed, it would be necessary also to 
form electoral constituencies for the re- 
presentation of inhabitants who were not 
directly connected with industries. This 
argument may have some force: but, on 
the other hand, where action is taken on 
the first pirt of cl. (1), 2. e., where the only 
action taken is to increase the number of 
appointed Commissioners, as has been done 
inthe present case, it is difficult to see 
how the argument on the basis of the corol- 
lary applies. The Government may only 
increase the number of appointed Gommis- 
sioners and it may further provide for elec- 
tion by a general electorate and that may 
amount tothe representation of all the in- 
habitants. There has been some argument 
about double representation as Mitter, J. 
has pointed out. That is a question of 
policy but it may be pointed out thet 
double representation is nob so objection- 
able as non-representation. l 

Then itis pointed out that the electoral 
roll was not specifically prepared under 
s. 18, sub-s. (3), and it is contended that 
it is a self-contained section. It is ap- 
parent that s. 18 is an exception to s. 16. 
In terms it is so; and it does provide a 
self-contained rule for the preparation of 
electoral rolls under certain circumstances. 
But, as Mitter, J. has pointed out, the 
circumstances may be such that the same 
set of rules framed by the Local Govern- 
ment will apply tos. 16 orto s. 18. In the 
present case rules have been actually 
framed under s. 24, sub-s. (2) and there is 
no reference either to s. 16, sub-s. (1) or.to 
s. 18, sub-s. (2). The argument, therefore, 
has no force. There is no reason why we 
should take a view of s. 18 different from 
that taken by Mitter, J. The appeal will, 
therefore, be dismissed with costs. 

Mukerji, Ag. C, J.—I agree. a 

N, Appeal dismissed, 
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MADRAS HIGH COURT 
Appeal against the Appellate Order - 
No. 90 of 1932 
November 28, 1935 
Wapsworta, J. 
KANDADI APPANA KRISHNAMACHARY 
—PLAINTIFF—PETITIONER—~APPELLANT 
a VETEUS 
SRIMAN MADABHUSHI SIMHADRI 
APPALACHARYULU—DEFENEANT 
—RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XXXI, 
.7.2, O0. XXXII, r. 1—Adjustment of decree pend- 
ding appeal— Adjustment noi certified under 0. XXI, 
‘gy, 2—Whether can be recognised by the executing 
Court— Compromise pending appeal nullifying lower 
- Court's decree—Interest of minor affected ~ Neces- 
sity of leave of Court. 

If any adjustment of a decree is come to after 
the decree and before ‘the decision of an appeal 
-therefrom, and the adjustment is not certified or 
recorded as required by O. XXI, r.2, Civil Proce- 
dure Code, the Court is debarred by sub-r. 3 of 
that Rule from recognising such an adjustment, 
It cannot be regarded asa pre-decretal errangement 
not falling within O. XXI, r. 2. Norayanan Nam- 
budri v. Damodaran Nambudri (1), dissented from. 

Where the parties to an appeal come to an 
agreement to settle the appeal'on certain terms 
which pat’ an end to it, and such settlement 
affects the interests of a minor, it must, under 
-O. XXXII, rv. 7, Civil Procedure Oode, be subject 
to the leave of the Court. ; 

A. against the order of the Court of 
the Subordinate Judge of Narasapur, dated 
October 5, 1931, and made in Appeal 
Suit No. 148 of 1930 preferred against the 
„order of the Court of the District Mun- 
sif of Tanukur, dated September 15, 1930, 
and made in E. A. No. 273 of 1930 in 
Original Suit No. 316 of 1919. 


Messrs. K. Krishnaswamy Ayyangar and 
A. Seshachariar, for the Appellant. 

Mr. T. Satyanarayana, for the Respond- 
ent. 

Judgment.—The appellant sought to 
execute .a decree and the respondents 
-pleaded an adjustment which had not 
‘been certified under O. XXI, r, 2. It ap- 
pears that after the decree had been 
passed and while an appeal was pending, 
‘the parties met together and arranged a 
settlement of all their outstanding. disputes 
and one of the terms of that settlement 
-was that the decree which had been obtain- 
ed should be cancelled and that the ad- 
justment should be certified in Court in 
the appeal. This apparently was not done 
but the appeal was dismissed as having 
‘been withdrawn. 

It is argued thatthe adjustment is a 
predecretal arrangement which could be 
proved in bar of execution and the res- 
pondent quotes. a degision of. Ourgenven, 
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Dy the Court and I cannot accept 
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Nambudri (1), in support of the proposi- 
tion that when an arrangement is come 
lo while an appeal is pending, that arrange- 
ment is not one which requires to be cer- 
tified under O. .XXI,r.2, and.can be re- 
garded as a predecretel arrangement. It 
is true that Curgenven, J., does in the 
case referred to treat an arrangement come 
to al the second appellate stage and actually 
alter the second appellate decree had been 
passed (though the parties were not aware 
of its passing) as a predecretal arrange- 
ment. No authority is quotedfor the view 
that en arrangement entered into during 
the pendency of an appealis predecretal 
ənd the learned Judge does not lay it 
down as a general proposition that no ad- 
justment entered into after a decree was 
passed and while en appeal is pending 
requires to be certified under O. XXL, 
1.9. I find it very difficult to appreciate 
the basis of that decision and all I would 
say is that, with all respect, it seems to 
me apparent that when there is an exe- 
cutable decree and anadjustment of that 


‘decree, O. XXI, r. 2, requires that adjust- 


ment to be certified, quite regardless of 
whether there is or is not an appeal pead- 
ing against that decree; forthe fact that 
an appeal is pending does not prevent 
the lower Court's decree from being exe- 
cuted and if any adjustment is come to 
after the decree and before the decision 
of the appeal and is not certified or re- 
corded as required under O. XXI, r. 2, the 
Court in my opinion, is debarred by sub- 
r.3, from recognising such an adjustment, 
Tais really -disposes of that present case. 
But with reference to the observations 
of the lower Appellate Court I may briefly 
state that in my opinion, the adjustment 
in question is also bad because it purports 
to bind a minor and was not approved 
the 
learned Subordinate Judge's distinction 
between the compromise of a suit and the 
compromise of an appeal. Apparently when 
in an appeal there is a compromise, a 
term of which is that the lower Courts 
decree shall be nullitied, the learned Sub- 
ordinate Judge would hold that there is 
no compromise of the appeal. I would 
only say. that I cannot follow this reason- 
ing. If there were not a compromise of 
the appeal, the appeal would go on; if 
however, tne parties have come to an agree- 
ment to settle the appeal on certain terms 
(1): AI R1931 Mad, 26; 120 Ind, Cas. 187; Ind, 
Rul, (1981): Mad. 363. . = we 
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‘which put an end to it, such a settlement, 
if it affects the ‘interests of a minor, 
must under O. XXXII, r. 7, be subject 
to the leave of the Court. I, therefore, 
-allow the appeal with costs throughout 
‘and order that the decree shall be trans- 
ferred to the Court of the District Munsif 
of Kovvur for execution. 

Leave to appeal is refused. 

A. i Appeal allowed. 





LAHORE HIGH COURT 
Civil Revision No. 378 of 1935 
October 16, 1935 
Jar LAL, J. 

ABDUL RAHIM—DEOREE-HOLDER 
~—PETITIONER 

h VETSUS 

- ABDUL HAG-—JUDGMANT DEBTOR— 

RESPONDENT. ; 

Civil Procedure Code (Act V of 1938), O. XXI, 
r. 98—Sale—Confirmation—Judgment-debdtor declared 
to be member of agricultural tribe before confirmation 
—Whether ground for not confirming sale. 

Once a sale has taken place, the Court has no 
jurisdiction to refuse to confirm it unless the specifi- 
ed objections are taken and sustained. Thus a sale 
cannot be set aside merely on the ground that after 
‘the date of the sale, in fact more than thirty days 
after the date of the sale but before its confirmation 
the judgment-dehtor was declared to be a member of 
an agricultural tribe. Nanhelal v. Umrao Singh 
(1) and Ganda: Mal v. Taj Din (2), relied on. 

- ©. Rev. from an order of the Senior 
Sub-Judge, Amritsar, dated ‘February 27, 
1935. 

Mr. ‘Ghulam Rasul, for the Petitioner. 

Mr. Fayaz Hassan Shah, for th.e Respond- 
ent. 

Order.—In execution of a money decree 
the. judgment-debtor’s land was sold by 
auction by the Court. It does nob appear 
that any objections under O. XXI, 1. 90, 
Civil Procedure Code, were raised to the 
-contirmation of the sale within the pres- 
cribed time; but the sale was nob contirm- 
-ed nor was the decree satisfied. On the 
other hand the question of confirmation 
-was postponed because in the meantime 
-a suit had been brought by a third 
person to establish his right in the land 
sold. After the disposal of that suit the 
case came up before the executing Court 
for the confirmation of the sale many 
months after it had taken place, but in 
the meantime that is to say, afew days 
before the case was taken up by the execu- 
ting Court on the question of confirmation 
of the sale, the tribe to which*the “judg- 
Tment-debtor belongs was declared to be 
pn agricultural tribe under the provisions 
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An objection was, therefore, taken by tue 
jJudgment-debtor that, under the circum- 
stances, his land could not be sold, and 
the sale should not, therefore, be confirmed. 
The executing Court refused to confirm the 
sale and the learned Senior Subordinate 
Judge on appeal has concurred in this 
view. ; 

The decree-holder applies to this Court 
in revision and it is contended on his 
behalf: that once a sale has taken place 
it can be set aside only ander the prò- 
visions of the Civil Procedure Code, such 
as O. XXI, r. 89, on the application of tne 
judgment-debtor accompanied by a depo- 
sit of the decretal amount and a percent- 
age for payment to the auction-purchaser 
or on objection under O. XXI, r. 90, Civil 
Procedure Code on the ground of material 
irregularity in publishing or conducting 
the sale and consequential loss to the person 


-concerned; and that a sale cannot be set 


aside on any other ground except those 
specified in the Code. Title of the auction- 
purchaser in the property sold vests from 
the date of the sale and not from the 
date of the contirmation Of the sale, there- 
fore, though an objection tothe contirma- 
tion of tne sale van be made within thirty 
days of the sale, the Court cannot refuse 
to confirm the sale if the objection is made 
after the expiry of thirty days or does 
not come within the purview of the speci- 


‘fied provisions of the Civil Procedure Codé 


and ıs sustained bythe executing Couri. 
As observed by their Lordships of tn 
Privy Council in Nanhelal v. Umrao Singh 
(1) once a sale has taken place the Court 
has no jurisdiction to refuse to contirm 
it unless the specitied objections are taken 
and sustained. The same view was taken 
in Ganda Mal v. Taj Din (2). In my 
opinion the sale in tnis case could not 


-be set aside merely on the ground that 


after the date cf the sale, in fact more 


than thirty days after the date of the sale 
-but before its confirmation the judgment- 


debtor was declared to be a member of 
an agricultural tribe. Ib was contended 
on benalf of the respondent, the judgment- 
debtor, that there were objections raised by 
the decree-holder tothe confirmation of tue 
sale on the ground of material irregularity 

(1) A I R 1931P © 33; 139 Ind. Cas. 686; 58 I A 50; 


27 N L R 95; JAN LJ 2853 OLJ 187; 350 WN 


167, 60 ML J 423; 33 L W 449; (1031) ALJ 257; 
(1917) M W N 281; 8 O W N 585; Ind. Rul, (1931) P G 
Ya; 33 Bom. L R 450 (P 0). 

(2) 13 Lah. 761; 142 Ind.. Cas, 686; A I R 1933 Lah, 


90; $4 PL R 70; Ind, Rul.-(1933) Lah, 259, 
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but the decree-holder has expressly with- 
drawn these objections before me. 

I consequently accept this petition and 
setting aside the order of the Court below 
direct the executing Court to confirm the 
sale and then to proceed with the further 
proceedings in accordance with law. I 
leave the parties to bear their own costs of 
these proceedings. 

N. Peiition accepted. 


ETT 


ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 1123 of 1933 
January 31, 1936 
SULAIMAN; CO. J. AND BENNET, J. 
Musammat ZAINAB BIBI-——PLAINTIFF 
— APPELLANT 
versus 


UMAR HAYAT KHAN AND OTIERS 


—DEFENDANTS—RESPONDENTS 

Muhammadan Law—Pre-emption — Custom (United 
Provinces)—Custoniary Law, how far abrogated by Agra 
Pre-emption Act — Agra Pre-emption Act (XI of 
1922), ss. 6, 7,3, 11, 12, 4 (3)—Plaintif not having 
right to pre-empt certain property—W hether deprived 
of right to pre-empt other property — Pre-emption by 
piece-meal—Right to preempt under Muhammadan 
Law, whether right under Pre-emption Act—‘House’, 
whether land under the Act. 

A pre-emptor cannot bs 
thoose and pre-empt only as much property ashe 
considers convenient toget. In that sense partial 
pre-emption cannot be allowed. But the mere fact 
that the vendee has included in the sale-deed some 
property as towhich the pre-emptor has no right of 
- pre-emption at all, would not deprive the pre-emptor 
of his right to pre-empt that property as to which he 
has aright. [p. 754, cols. 1 & 2.] 

[Case-law considered. | 

So far as the Munammaden Law is considered, 
there is no doubt that where several properties are 
sold in portions of which a pre-emptor has the 
right of pre-emption, he is entitled to pre-empt that 
portion only on payment of a proportionate price. 
[p. 754, col. 2] 

The origin of the customary law in the United Prc- 
vinces obviously was the rules of Muhammadan Law 
which were found prevalent in these parts, and the 
custom grew up somewhat on those lines. Apparently 


allowed to pick and 


the idea was that if a pre-emptor has a rignt to pre- 


_ empt certain properties, the vendee cannot by taking 
a sale-deed of that property along with other pro- 
perty, whether movable or immovable, deprive the 
pre-emptor of his rignt to pre-empt that property as 
to which he nas a right. Ifthis were not the law. 
then a vendee by taking a sale-deed uf pre-emptible 
property along with any movable property would 
prevent pre-emption altogether. Similarly the vendee 
may include shares in some villages iw which he is 
a co-sharer, and therefore on the same footing with 
the pre-emptor. In sucha cass the integrity of ths 
bergain will have to be broken and ths claim decreed 
for the pre-emptibls part only. Of course, in sach 
cases the proportionate price basto bs asceartainel 
and paid. This position could not be disputed prior 
to the coming into force ofthe Agra Pre-emption 
Act of 1922. ‘This Act, has, to a great extent, 
consolidated the old law, though undoubtedly in some 


161 —95 & 96 
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particulars it has amended the old law also. [p. 
755, col. 1L] | B : 

Prima facie the Agra Pre-emption Act is quite 
comprehensive and exhaustive and | ordinarily it 
would not be necessary to import into it general 
principles which are not embodied therein. “Under 
the Act apre-emptoris bound toenforce his right 
of pre-emption in respect of the entire property which 
he is entitled to pre-empt under the Pre-emption Act, 
Section 16 contains a prohibition which must be 
understood to.be quite comprehensive, and any case 
which is not covered by this prohibition should 
be considered to be permissible. It would follow that 
where there is property which the pre-emptor 1s nob 
entitled to pre-empt under the Act he can leave it 
out and his suit would not fail by reason of his hav- 
ing left out that property. It is only incumbent upon 
him to include-in his claim all such property as he is 
entitled to pre-empt under the Act [p. 755, cols. 1 & 2.] 

The substantive portion of s. 3 of the Agra Pre- 
emption Act takes away all the rights of pre-emption 
under the Muhammadan Law in respect of interest in 
land in any erea to which this Act applies; but the 
abolition of customary and other rights of this kind 
is subject to the proviso that where there is no right 
of pre-emption under 3.5 of the Act, the provisions 
of Muhammadan Low of pre-emption shall not be 
affected in case the vendor and pre-emptor are both 
Muhammadans, It follows that the Muhammadan 
Law has not been taken away by s. 3 inthe case 
where there is no right of pre-emption under £s. 9 and 
the vendor and the pre-emptor are both Muham- 
madans. The proviso must be read as part and 
parcel of s. 3 and the effect of the whole section is 
that in that particular case the Muhammadan Law 
has remained untouched and has not been abrogated. 
The position issimilar to the reservation 1n regard 
to other rights of preemption under special laws 
mentioned in ss. 6 and 7 ofthe Agra Pre-emplion 
Act. The right of pre-emption under the Act men- 
tioned therein has been preserved and not affected by 
the Agra Pre-emption Act. When such a right is 
enforced, it cannot be said that the right is being 
enforced under the Agra Pre-emption Act, and nos 
under those enactments. It is, therefore, difficult to 
hold that a right of pre-emption in respect of a housa 
exercised under the Muhammadan Law can be said 
to bea right to which the pre-emptor 15 entitled 
under the Preemption Act. Birendra Bikram 
Singh v. Brij Mohan Pande (7), explained and dis- 
tinguished. [p. 756, cols. 1 & 2.} ; 

Accordingly, if the pre-emptor was not entitled to 
pre-enpt the house under the Agra Pre-emption Act, 
then neither the omission to pre-empt nor his dis- 
qualification in pre-empting the same 15 fatal to his 
claim as regards the properties which he is entitled 
to preempt under the Agra Pre-emption Act. [p. 
757, col. 1.) 

Houses are not ‘land’ within the meaning of s. 4 (3) 
of the Agra Preemption Act, Mohindra Man Singa 
v. Maharaj Singh (4), followed. [p. 787, col. 2.) 

S: 0. A. from the decision of the Additional 
Subordinate Judge, Fatehpur, dated 
a Mr. Shiva Prasad Sinha, for the Appellant. 

Sir S..Nazir Hasan and Mr. K. Verma, for 
the Respondents. Da 

Judgment.—This isa plaintiff's appeal 
arising out of a suit for pre-emp.ion. ‘Ine 
plaintiffs husband, Amimdad Khan, was 
the owner of a half share in three villages 
and the owner of two houses which were 


` not been given effect to. 
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situatedin one of the three villages. The 
plaintiff on his death claimed to be entitled 
to a 1 8th share in the zamindari properties 
and 1-4th share in the two houses. On 
June 15, 1930, the three sisters of the 


plaintiff's husband executed a sale-deed of 


their sharesin the zamindari properties and 
in the two houses in favour of the defend- 
ants, who . were admittedly strangers. 
Before the institution of the suit the plaint- 


` iff executed adeedof giftin respect of the 
. house properties, but she alleged that that 


gift was invalid and ineffective as it had 


She brought a 
suit for pre-emption of the entire property 


sold under the sale-deed and offered to pay 


the entire consideration which might 


“ really have been paid by the vendee, but 


put forward the case that the amount of 


_ sale consideration had been inflated. The 


defendanis took the plea that the deed of 


' gift was valid and the plaintiff had lost her 


right of pre-emption in respect of the 


. house properties; and they further pleaded 


_ parted with her 
- properties validly under the deed of gift, 
-and that the deed of gift was not fictitious 


A . 


that she had in consequence lost her right 
to pre-empt even the zamindari properties. 
Both the Courts below have dismissed the 
claim. So far as the plaintiff's claim to 
pre-empt the houses under the’ Muham- 
madan Law is concerned, it must fail. The 
Courts below have found that she had 


interest in the house 


and ineffective. There isa further finding 


„that she has failed to perform the necessary 
. demands as required by the Muhammadan 


“Law. It has, however, been found that the 
- vendee is on an equal footing with the pre- 


. emptor as regards 


the shares in two 


- villages, and that the plaintiff has no 


preference as against him in those two 


villages. The appeal is accordingly confined 
“to Kote Mustaqil. 


The only question which remains for 


“ consideration is whetherin consequence of 


the failure of ihe plaintiff's claim to pre- 


. empt the shares in the two houses, her 
~ claim to pre-empt the zcamindari 


( l property 
in Kote Mustaqil as well must fail. v 


No doubt it is a well settled principle | 


. thata pre-emptor cannot be allowed to.pick | exception jn the case where 


and choose and pre-empt only ‘<8 much 


- property as he considers convenient to get. 


In that sense partial pre-emption cannot be 
allowed. On the other hand, it hes been 
equally well settled in this Court that 
the mere fact that the vendee has 
included in the sale-deed some property 


as to which the pre-emptor has no right 


« 
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of pre-emption at all, would not deprive 
the pre-emptor of his right to pre-empt 
that property as to which he has a right. 
There hes so far been no conflict of 
cpinion cn ‘this point in this Court, and 
thousands of cases have been decided in 
which the ‘pre-emptor has been allowed to 
claim pre-emption in respect of that portion 
to which ke is entitled, leaving out the 
porticn to which he was not entitled 
although the same was included in ithe 
sale-deed. In such cases an apportionment 
of the price has been allowed, andin many 
cases issues have been sent down to the 
Court below for making such an appor- 
tionment. So far as the Muhammadan 
Law is concerned, there is no doubt that 
where several properties are sold in por- 
tions of which a pre-emptor has the right of 
pre-emption, he is entitled to pre-empt 
that portion only on payment of a propor- 
tionate price. On this point ihere was a 
consensus of opinion among the three 
Imams as quoted inthe Fatawa Alamgiri, 
aa toin Oomur Khan v. Moorad Khan 
1). 

The same rule of law was applied toa 
customary right of pre-emption by a Full 
Bench of this Court in Salig Ram v. Debi 
Prasad (2) where although the sale-deed had 
included shares in two thoks together 
with a bungalow, garden and factory, the 
claim for pre-emption was allowed in 
respect of a share in one thok to the 
exclusion of another thok, and the claim 
for pre-empting the bungalow, garden and 
factory were also disallowed. The Court 
directed that it was necessary to as- 
certain separately the value of the several 
properties sold. The same rule was laid 
down in Durga Prasad v. Munsi (3) where 
it was pointed out that thére was a general 
rule that 


“every suit for pre-emption must include the whole 
of the property, subject to the plaintiff's pre-emption 
conveyed by one bargain of sale to one stranger; 
and that a suit by a plaintiff pre-einptor, which does 


. not include within its scope the whole of such pre- 


emptional property, is unmaintainable 
inconsistent with the nature 
pre-emptive right.” 


It was pointed outthat there wasa cleer 


as being 
and esserce of ihe 


“under one and tle seme deed cf sale, proreriy 
subject to pre-emption is sold along with other 
jroperty not subject to the rignt, the plaintiff pre- 


‘ emptor cannot, ex necessitate ret sue forthe whole 


propeity conveyed by the sale; but only for so much 


- as is subject to his pre-emy tive right.” 


The leained Ccunsel fcr the respcndent 
(1) (1865) N W P Rep. 173 at p. 174, 
(2) (1875) N W PH OR. 38, 

3) 6A 423; A WN 1884; 146, 
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concedes ihat this rule has been invariably 
followed in numerous cases by this Court. 
We may only refer to a recent case, 
Mohindra Man Singh v. Mahraj Singh (4) 
where it was held that 
“it-is the duty.of the pre-emptor to claim pre- 
emption in respect of the whole of that part of the 
property sold as to which he has a right, failing. 
which his whole claim mustfail. If the vendee has 
included properties in which the plaintiff has no 
right to pre-smpt, the pre-emptor is entitled to 
exclude them, but he must nevertheless claim pre- 
emption in respect of the whole of that part with 
regard to which he has the right”. 
The origin of the customary law in this. 
province obviously was the rules of 
Muhammadan Law which were found 
prevalent in these parts, and the custom 
grew up. somewhat on those - lines. 
Apparently the idea was that ifa pre-emptor 
has aright to pre-empt certain properties, 
the vendee cannot, by taking a sale-deed 
of that property along with other property, 
whether movable or immovable, deprive the 
pre-emptor of his right to pre-empt that 
property as to which he has aright. If this 
were not the law, then a vendee by taking 
a sale-deed of pre-emptible property along 
with any movable property would prevent 
pre-emption altogether. Similarly the 
vendee may include shares in some villages 
in which he isa co-sharer, and, therefore, 
onthe same footing with the pre-emptor. 
In such a case-the integrity of the bargain- 
ing will have to be broken and thse claim 
decreed for-the pre-emptible part only. 
-Of course, in such cases the proportionate 
price has to be ascertained and paid, 
This position could not be disputed prior 
to the coming into force of the Pre-emption 
Act of 1922. This’ Act has, 
extent, consolidated the old law, though 
undoubtedly in some particulars it has 
amended the old law also. The question 
is whether under the provisions of the 
new Act a different rule should now prevail. 
Prima facie the Pre-emption Act is quite 
comprehensive and exhaustive, and ordi- 
narily it would not be necessary to import 
into it general principles which are not 
embodied therein. Section 11 confers a 
| right of pre-emption on sale or foreclosure 
of any proprietary interest in land to 
persons mentioned in s. 12. If that section 
stood by itself, then a right of pre-emption 
would accrue in respect of the sale of all 
and every iteniof land sold; buts. 16 lays 
down certain restrictions and in essence 
embodies the principle of the prevention of 
partial pre-emption.: The latter portion of 
(4) 20 ALJ 810; 70 Ind. Oas, 132; AL R 1923 All, 
68: 45 ATI - ; . l < i 
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it says “no suit shall lie for enforcing a 
right of pre-emption in réspect of a portion 
only of the property which the plaintiff is 
entitled to pre-empt under the Act.” A 
pre-emptor is, therefore, bound to enforce 
his right of pre-emption in respect of the 
entire property which he is entitled to pre- 
empt under the  Pre-emption Act. 
Section 16 contains a prohibition which must 
be understood to be quite comprehensive. 
and any case which is not covered hy 
this prohibition should be considered 
to be permissible. It would follow that 
where there is property which the pre- 
emptor is not entitled to pre-empt under 
the Act he .can leave it out and his 
suit would not fail by reason of his hav- 
ing left out that property. It is only 
incumbent upon him to include in his 
claim’ all such property as he is entitled 
to pre-empt under the Act. ; 
“ Before 1929 the words “under the Act" 
were no part of this section. The languagé 
then was fər more ambiguous, and it was 
somewhat doubtful whether a pre-emptor 
was not bound to include in his claim 
all properties as to which he had a right 
of pre-emption whether under the Agra Pre- 
emption Act or under the Muhammadan 
Law, or any contract or custom. Abdul 
Khan v. Shakira Bibi (5) was a case 
where the pre-emptor had on account of 
his failure to perform the necessary de- 
mands disqualitied himself from pre-empt- 
ing the share in a certain house, and 
it was held that his claim to pre-empt the 
zamindari property also must fail in view 
of the provisions of s. 16 as it then 
stood. .No doubt at page 1033* there was 
an observation that even if the words like 
“in accordance with the provisions of this 
Act”, or “pre-empt under the Act” were 
taken to be understood at the end of s. 16, 
it would make no difference because the 
right under the Muhammadan Law was main- 
tained under s. 95 of the Act, and, there- 
fore, it could be said in one sense that 
the pre-emption of the house under the 
Muhammadan Law was “in accordance with 
3”. The observation 


and was stated to be incorrect in Amjad 
Ali Khan v. Saadat Begum (6). In that 
case also the question of the applicability 
of s. 16, aS it stood before the amend- 


. (5) 25 AL J 1061; 103 Ind, Oas, 573; AT R 1928 All. 


124; 50 A 318. 
(6) (1931) A L J 269; 132 Ind. Oas. 193; A I R 1934 


All. 317; 53 A 524. 
*Pago of 29 A LJ,—ABal 
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ment, i.e. before the addition of the 
words “under the Act” arose. Referring 
to the case of Abdul Khan v. Shakira 


Bibi (5) the Bench observed: 

“At another place in the judgment jt was 
remarked that the enforcement of such a right 
under the Muhammadan Law would also be 
pre-emption under the Act. This last expression 
was certainly inaccurate, but that was a case to 
which the Act in its entirety was applicable.” 


In the latter case the house as to which 
the plaintiff had lost his right was situated 
in the city of Moradabad, and it was 
held that the mere fact that the plaintiff 
did not properly exercise his right under 
the Muhammadan Law in respect of the 
house in the city of Moradabad, to which 
the Act is not applicable, he had not lost 
his right to pre-empt the property in. ihe 
village to which the Act applied. The 
great bardship which might arise wes 
pointed out by the Bench in Abdul Khan's 
case (5) at pages 1062-3*.. Soon after the 
difficulty had been pointed out the Legis- 
lature amended s. 16 and added the words 
“ünder the Act.” The additional words 
must have a special significance. The 
obvious intention is that a pre-emptor is 
no longer compelled to include in his 
claim properties to which he may be ‘en- 
titled under some law or custom outside 
the Agra Pre-emption Act, and all that is 
now necessary is that he must bring his 
suit for pre-emption in respect of the pro- 
perty which he is entitled to pre-empt 
under the Agra Pre-emption Act. 

The question is whether a right to pre- 
empt a house under the Muhammadan 
Law can be saidto bea right to which 
a pre-emptor is entitled under the Act. 
It has been strongly contended on behalf of 
the respondents that the prcvisio tos. 3 
of the Agra Pre-emption Act makes it 
clear that the Muhammedan Law has been 
made applicable by this Act to certain 
class of cases, and that accordingly when 
such a tight is exercised, the right must 
be deemed to be exercised undér the 
Agra Pre-emption Act. We are unable 
to accept this contention. If &® 3- had 
not been there, then the right of pre- 
emption under the Muhammadan Law, or, 
for the matter of thet, under the customary 
law, or under special contracts, would have 
remained intact. The substantive portion 
of s. 3 takes away all such right in 
respect cf interest in! land in 
any area to which this Act applies; but 
the abolition of customary and other rights 
of this kind is- subject to ihe proviso that 
“*Ppages of 22 AL J ee 
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where there is no right of pre-emption 
under s. 5 of the Act, the provisions of 
Muhammaden Law of pre-emption shall 
not ke effected in case the vendor and 
pre-emptor are bolh Muhammadans. It 
follows thet the Muhammadan Law has 
not been taken away bys. 3 in the case 
‘where there is no right of pre-emption under 
s. 5 and the vendor and the pre-emptor 
are both Muhammadans. The proviso 
must be read as part and parcel of s. 3 
and the effect of the whole section is that 
in that particuler case the Muhammadan 
Law -has remained untouched end has 
not been abrogated. The position 18 
Similar to the reservation in Yregard to 
other rights of pre-emption under special 
laws mentioned in ss. 6 and 7 of the Agra 
Pré-emption Act. The right of pre-emption 
under the Act mentioned therein has been 
preserved and not affected by the Agra 
Pre-emption Act. When such a right 1s 
enforced it cannot be said thatthe rigbt’ 
is being enforced under the Agra Pre- 
emption Act, and not under those enact- 
ments. It is, therefore, difficult to hold 
that a right of pre-emption in respect of 
a house exercised under the Muhammadan 
Law can be said tobe a right to which 
the plaintiff is entitled under the Pre- 
emption Act. 

The learned Counsel for the respondents 
has relied very strongly on the recent 
pronouncement of ‘their Lordships of the 
Privy Council in Birendra Bikram Singh 
v. Brija Mohan Pande (7). That was a case 
under the Oudh Laws Act of 1876. There 
‘a single mahal of taluqdari consisted of 
163 villages and wes sold as one property 
for a large sum of 5 lacs and 40 thou- 
sands rupees. The pre-emptor was not 
a co-sharer or a superior proprietor in 
any of these villages at all; but he was 
an under-proprietor in one out of the 
163 villages, and claimeda right 
of pre-emption under s. 9 of the Oudh Laws 
Act on the ground that he was a member 
of the village ccmmunity and came 
therein. 
Two questions arose for consideration. 
The first was whether the under-proprietor 
who hed an interest in one village only 
had a right to pre-empt that village; and 
the second was whether he could come 
within the meaning of the words “mem- 
ber of the villege community”. Their 


(7) (1934) A L J 732; 151 Ind. Cas, 74; 11 OWN 
843; AIR 1934 P C 153:7 RPO 26; 67 MLJ 149; 


a O W N 809; 60 0L J 143; 40 L W 784; 9 Luck 407 
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Lordships- quoted the relevant ss. 6 to 13 in 
extenso in order to consider whether under 
the provisions of that special enactment 
the plaintiff's claim could be decreed. 
Now under the Oudh Laws Act, s. 10 
made it obligatory on the vendor to give 
notice to the persons concerned of the 
price at which he is willing to sell the 
property, and also made it necessary that 
such notice should be given through the 
Court within the local limits of whose 
jurisdiction the- property or any part 
thereof was situated. Under s. 14 of the 
Agra Pre-emption Act, however, sending 
of thenotice is by no means obligatory 
butis purely discretionary. It is also a 
fact that in the Oudh Laws Act there is 
no special section like s. 16 embodying 
the rule of partial pre-emption. On 
an examination of the provisions of that 
Act their Lordships, over-ruling the 
cases of the Oudh Court, came to the 
conclusion that an under-proprietor. . who 
had an interest in one village only. 
which was a part-of a whole mahal of 163: 
" villages which had been sold as one property 
had no right to pre-empt one part 
of the entire mahal, as there was no duty: 
on the vendor to name any properties 
other than the full price of 5 laces 50 
thousand: rupees, which, of course, the 
under-proprietor would not be prepared ts 
pay for one village only. We are not 
concerned with the other: question which 
was decided in that case. Obviously that 
case was decided on the language of the 
sections in: the Oudh Laws Act. In Oudh 
the right of pre-emption was purely a 
creature of statute. The provisions of the 
Agra Pre-emption Act embody the previous 
customary law of this province and are not 
identical with those of the Oudh Laws 
Act; in particular s. 16 has been specially 
enacted, which prima facie is intended to 
be comprehensive and to include the 


whole rule of partial pre-emption. We 
have to interpret that section in this 
case. It, therefore, seems to us that the 


ruling of the Privy Council under the 
Oudh Laws cannot be said to have over- 
ruled the long series of decisions of this 
Court, arising under the customary law, 
or under the Agra Pre-emption Act. 

We are accordingly of the opinion that 
if the pre-emptor was not entitled to pre- 
tempt the house under the Agra Pre-emp- 
ion Act, then neither the omission to pre- 
empt them nor her disqualification in 
pre-empting the same is fatal to her 
claim as regards the properties which she 
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is entitled to pre-empt under the Agra 
Pre-em'ption Act. 

As stated above, the plaintiff's husband 
was entitled to a half share in the site 
and the entire houses standing thereon. 
It is very difficult to say that the two 
houses should be considered to be attached 
to or permanently fastened to, anything 
attached to the half share in the land 
which was sold. Ifthe husband had been 
the owner of the entire site on which 
the houses stood, the position would have 
been different. Following the interpreta- 
tion of the definition of the word ‘land’ 
in s. 4(3) as laid down in Mohindra 
Man Singh v. Maharaj Singh (4), we must 
hold that the houses were not land within 
the meaning of the Agra Pre-emption Act. 

Accordingly we allow the appeal and 
decree the plaintiff's claim for pre-emption 
of the share in Kote Mustaqil on payment 
of the proportionate price. We, therefore, 
send down the following issue to the 
Court below for determination: 

What was the proportionate price of the 
share pre-empted in village Kote Mustaqil ? 
The parties will be at liberty to produce 
fresh evidence, if necessary. The finding 
should be returned within three months 
from thisdate. The usual tendays willbe 
allowed for objections. 


D. Appeal allowed. 


MADRAS HIGH COURT. 
Second Civil Appeal No. 357 of 1931 
and Civil Revision Petitions Nos. 540 
to 543 of 1931 
- February 27, 1935 
Map 1avan Nate, J. 
VADIYANGATI CHINNARIGADU— 
DEFENDANT-—APPELLANT 
versus 
KOTIGARI RANGAYYA CHETTY 
—PLAsINTIFF—RESPONDENT. 

Madras Land Tenures ~Zemindar letting out land 
on lease from 1877—-Tenants given sagupadi pattas 
—Zamindar dealing with tenants as he liked—In- 
ference that land was zemindar’s home-farm land, if 
correct —Landlord and tenant. | 

Where it was proved by evidence thatthe zemin- 
dar was letting the suit land on leese from 1877 and 
the tenants were given sagupadi pattas which are not 
generally given to tenants who claim occupancy rights, 
and although the zemindar had not been turning 
them out of the land altogether, he was dealing with 
the tenants as he liked : 

Held, thatthe inference that the land had always 
been home-farm land of the zemindar was warranted 
by the evidence. Veerabhadrayya v. Bommadevara 
NagannaNaidu (3), not applied. 
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. 8.0. A. and ©. Rev. Petn. against the 
decree of the Sub-Judge, Chittor, it A.S. 
No. 24 of 1927. 

; a S. A. Seshadri Iyengar, for the Appel- 
ant. 

. Mr. B. C.. Seshachala Iyer, for the Res- 
pondent, 


Judgment.—The defendant is the appel- 
lant. The question in ihis second appeal 
is whether the plaintiff, the zamindar, 
has proved that the suit land is his private 
home-farm land. The suit village is a 
separate portion of a main village and 
covers 300 acres of land, wet and dry. 
The portion of this village is called Khas 
Baghayat. These two terms indicate that 
the land is held by the zamindars and 
cultivated by themselves for their own 
benefit. The question whether the lend 
belongs to the zamindar es his private 
land has to be decided with reference to 
the burden of proof enacted ins. 185, Estates 
Land Act. That burden lies on the plain- 
tiff and the lower Court has examined 
the evidence from that standpoint. From 
the year 1877 onwards the land has been 
let on lease. We do not know how it 
was dealt with prior to ihat year. The 
lower Court says that during the prior 
period the zamindar intended to cultivate 
the land because he dug wells scattered over 
the land. Apparently from the subsequent 
history of dealing with the land it does 
not appear that he carried out his inten- 
tion of cultivating the land himself, for 
as already stated we find from 1877 onwards 
the land was let out on lease to various 
tenants. There are leases from 1877 tc 189] 
Which centain the description of the land. 
The land is described in various ways, 
Kambatam land, Samestanam Khanigi and 
provision also has been made that vou cen 
ask for the surrender of the land when- 
ever you like and the tenentsshould quit at 
the expiry of the lease. The lest descrip- 
tion is not found in the leases subsequent 
to the year 1891. The evidence also shows 


that the lands have been held by tenents. 


under whet is referred to :s sagubadi 
patias. .The witnesses explain that such 
pattas are not given to tenents who claim 
occupancy right in the lands. Apart from 
these two items of evidence, another item 


of evidence had been relied on also, This 
pare. 5 of the appellate 


is referred ‘to in 
judgment which to my mind appears 
the .mcst important item of Evidence in 
the case. The learned Judge says: 


“There. is evidence to show that the zami 
zaminda 
and other persons who - had proprietary “rights 


to be 
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Over the village have let the lands yearwar 
taken away lands from the previous cultivators 
and let them to others and charged rates of rent 
according to their pleasure, sometimes in kind 
and sometimes according to the prevailing cash 
rate in the village (P. Ws. Nos. 2, 3, 4 and 6)." 

No doubt ryots were not turned out of 
their lands but were allowed to continue 
from year to year. From these items of 
evidence the learned Judge came to the 
conclusion that the zamindar has succeed- 
ed in proving that the lands are his 
home-farm lands. This finding is objected 
to by the learned Counsel for the appellant 
on the ground that the inferences drawn 
from these facts do not warrant the con- 
clusion that the lands are home-farm lands. 
It was argued that the description of the 
land as Kambatam land in the lease 
should have been ignored by the lower 
Court in arriving at its conclusion, and 
reliance in support of that argument is 
placed on-the decision in Zamindar of 
Chellapalli v. R. Somayya (1). This judg- 
ment was confirmed by the Privy Council 
in Yerlegadda Mallikarjuna v. Somayya 
(2). Subsequent to the decision in Zamin- 
dar of Chellapalli v. R. Somayya (1), 
it is not safe to place absolute reliance 
on the description ‘Kambatam land’ in 
these lease deeds executed by the tenants 
to the zamindar. But the decision in 
Zamindar of Chellapalli v. R. Samayya 
(1), does not go beyond that. It does not- 
say that such leases do not afford any 
proof at all in support of the claim, for 
at p. 723* the learned Chief Justice says :’ 

“Though the fact thet the lands have been let 


as Kambattam is evidence under s. 185 that- 
these are private lands;” 
and after making such a statement he. 
proceeds to say that in the particular 
case the evidence cannot be accepted as 
enabling the Court to come to any definite 
decision. This case was brought to the 
notice of the lcwer Court. It cannot 
therefore be said that this warning was 
not present to the mind of the learned 
Judge when he relied upon tke evidence. 
of leases adduced in support of the plain- 
tiffs claim. In the case quoted it was. 
thought that it was necessary that the 
direct evidence of cultivation should be 
given to prove that the land in question 
was private land because it was proved 
._ 1) 27M L J 718; 27 Ind. Cas, 77: 39 M 341; ATR 
1915 Mad. 750; 16 M L T 576; (1915) M WN]; 2L W 

(2) 42 M 400; 49 Ind. Cas. 708; A IR 1918 P C182; 
467 A 44:17 AL J 233; 36 M L J 257,23 CWN. 
626; 21 Bom. L R 627; 26M LT1;30C LJ 77; (1919) 
MW N 541; 10L W400 (PO), .- a ae i 
“*Page of 97 M.L. J —[Hd.|’ 
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that the land originally was ruoti land. That 
has not been done in this case. No ob- 
jection can be taken to the other two 
items of evidence on which the lower 
‘Court has relied for its conclusion. As 
I have said, the most important piece of 
evidence is the third item which shows 
that the zamindar was dealing with the 
tenants as he liked though he had not 
‘been turning them out of the land alto- 
gether. It was not contended before me 
that the only evidence that will prove that 
the land belongs to the zamindar as his 
home-farm land is evidence of direct cul- 
tivation, for if that is ihe case there is 
no such evidence in the case before ‘us: 
The evidence such as it is, may be slender 
but it cannot be said that the learned 
Jidge was wrong in drawing the inference 
that the zamindar has proved that the 
land is home-farm land from the evidence 
adduced. It was also argued that the 
learned Judge has not recorded a finding 
that the land is home-farm land at . the 
time of the suit. Strictly speaking the 
argument is forcible because in para. 8 
what the learned Judge says is: 

“T therefore hold on the question of jurisdiction 
that village being once the private property of 
the zamindar, the Civil Court is not prevented 
from entertaining ths rent suits,” ; 

It is said he has found only that it 
was the private property of the zamindar 
and it may well be that it is not now 
at the time of the suit the private property 
of the zamindar. The argument loses its 
force because it has not been proved nor 
has it been found by the learned Judge 
that at any time the land in question 
was ryoti land. If that has been done, 
a definite finding that at the time of the 
suit the land was home-farm land would 
necessarily be required. Having regard 
to this fact the decision in Veerabhadrayya 
y. Bommadevara Naganna Naidu (3), does 
not apply. What the learned Judge purports 
to find in para. 8 is that the land has 
always been home-farm land of the zamin- 
dar and is also now the home-farm land 
of the zamindar, as ib has not been shown 
in the course of the suit that at any time 
it was ryott land of the tenants. 
cirumstances, [ think the finding given 
in para, 8 may be considered sufficiently 
satisfactory to meet the requirements of 
‘this argument. On the whole I cannot 
say that the conclusion arrived at by the 
learned Judge is not warranted by the evi- 


- (3) 52 M L J 38; 98 Ind. Cas. 828; AI R 1927 Mad. 
41; 50 M 201; 24 L W 579; (1926) M W N 869, 
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dence on which he has based his Conclusion. 
I would, therefore, accept the finding for the 
purpose of this second appeal and dismiss 
the second appeal with costs. C. R. Ps. 
Nos. 540 to 543 of 1931 are dismissed, but 
there will be no costs in the C. R. Ps. | 
ACN. - Appeal dismissed. ` 





ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 87 of 1933 
March 12, 1935 
ALLSOP, J. | 
DATA RAM AND ANOTHER—DEFENDANTS— 
APPELLANTS 
versus 
Lala JHAOO LAL—PLAINTIFE— 


RESPONDENT 

U.P. Land Revenue Act (III of 1901), s. 36— 
Rent between landlord and ex-proprietary tenant 
fixed by registered agreement—Tenant paying accord- 
ingly—Suit for arrears — Tenant, af can claim ex- 
emption because rent is not fixed by Court—Agra 
Tenancy Act (III of 1926), ss. 3, 133—Lands in 
different mahals—Zemindars and tenants,tf can have 
one contract about them—Civil Prosedure Code (Act 
V of 1908), s. 99, if applies to proceeding under Agra 
Tenancy Act—S. 99, if consistent with s. 133, Agra 
Tenancy Act. ; 

Where the rent of an ex-proprietary holding is 
fixed by a registered agreement between the landlord 
and ex-proprietary tenant and not by the Court and 
the tenant has been eccordingly peying, na suit 
for arrears, he cannotsuddenly-claim to be exempt 
from payment merély because the rent had not been 
fixed inthe first instance by the Court. Kantoo 
Singh v. Imdad Ali (1) and Nathu v. Ganpat (2), 
relied on. 

There is nothing inthe Agra Tenancy Act to pre- 
vent a tenant and a zemindar entering into an engage- 
ment in respect of parcels of land in more than one 
mahal, and ifthey enter into such an engagement, the 
land in the different mahals must constitute one hold- 
ing. BhupNarain Rai v. Radha Krishna (3), dis- 
tinguished. 

"Section 99, Civil Procedure Code, lays down that 
a Court of Appeal will not disturb a decree on the 
ground of misjoinder of causes of action. Section 99, 
Civil Procedure Code, Applies to proceedings under 
the Agra Tenancy Act, and there is nothing in it, 
which is inconsistent with s. 133 of the Agra Tenancy 


Act. hie 
S, C. A. from the decision of the District 
Judge, Moradabad, dated June 11, 1932. 
Mr. M. L. Chaturvedi, for the Appellants. 
Mr. S. N. Seth; for the Respondent. 


Judgment.—This appeal arises out of 
a suit for arrears of rent in respect of 
an agricultural holding, which was insti- 
tuted for the years 1335 to the Kharif 
of 1338 Fasli. It was held by the trial 
Court that the rent for the year 1835 
F. could not be recovered owing to 
the rule of limitation, and there is no ape 
peal upon that point. In respect of the 
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other years, two. objections have been 
taken here. The first is that part of the 
rent could not be recovered because it 
constituted the rent of an ex-proprietary 
holding and the rate had not been fixed 
by the Court. The other was that there 
could not be one suit in respect of arrears 
of rent for land intwo mahals. The suit 
was for recovery of rent at the rate of 
Rs. 70-1-0 a year. Theland in respect of 
which the suit was instituted was at one 
time held by two brothers, Jhanjan Singh 
and Baldeo Singh, who were zamindars 
with sir rights. Jhanjan Singh transferred 
his. zamindari rights in the year 1916 and 
became en ex-proprietary tenant of his sir 
at arent of Rs. 34-5-0 a year. few 
months. later Baldeo Singh sold his zamin- 
dam rights. He also. became an ex-pro- 
-prietary tenant, but the rent of his ex-pro- 
'prietary holding was fixed not by the Court 
“but by a registered agreement between 
the parties. The rate of rent was Rs. 35-12-0 
a year.. The defendant-appellants are the 
sons of Baldeo Singh and the nephews 
‘of Jhanjen Singh. At one time the rent 
of the two holdings was apparently paid 
separately, but after atime, when Baldeo 
‘Singh and his wife were: deed,. Jhanjan 
‘Singh and his nephews paid the. rent in 
‘one lump sum of Rs. 70-1-0 a year for all 
the land. As I have already mentioned, 
the first argument. addressed to me is that 
the rent of Baldeo Singh’s holding atthe 
‘rate of Rs. 35-12-0 a year cannot be re- 
covered in the suit because it was not 
fixed by the Court. It has been held in 
Kantoo Singh v.Imdad Ali (1) end the 
case of Nathu v. Ganpat (2) that rent fixed 
by agreement between, an ex-proprietary 
tenant end his zamindar can be recover- 
ed by suit if it is not in excess of the 
legal rate. It is to be noted that the 
rent, peid. by Baldes Singh was practically 
the same os that paid by Jhanjan Singh 
end there was nothing to show that it was 
excessive. It is not necessary to. go any 
further although I may sey for myself that 
I. do not sée why a person who has ac- 
quired ex-proprietary rights should not 
enter into an engagement ‘with: the zamin- 
dar io pay rent at a certain rate. He 
cannot,.of course, contract himself out of 
the terms of the statute and consequently 
when he transfers hiszamindari rights he 
becomes an ex-proprietary tenant with the 


“(MJ ATR 1924 All, 944; 79 Ind. Cas, 665; L RSA 
136 Rev. ` . 
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right to hold the lend at a certain rent, 
which is to be fixed by the Court either 
of its. own motion or at the request of the 
parties. But, if after the sale takes place 
and these rents have accrued the ex-pro- 
prietary tenant chooses by a subsequent 
and independent engagement to bind him- 
self to pay rent at a certain rate on con- 
dition. that the zamindar recognizes that 
he will continue to have the rights of ex- 
proprietary tenant, I cannot see what there 
18 to prevent the parties from entering into 
a contract of this nature, ‘l'hereis no force, 
In my Opinion, ie the first point raised by 
the appellants. It would be absurd if after 
having, been in possession of the holding 
since 1916 and having paid the rent, they 
should suddenly claim to. be exempt from 
payment merely because the rent had not 
been fixed in the first instance by the 
Court. As a matter of fact in the year 
1338 F', the  Sub-Divisional Officer did 
direct that the rent agreed upon should 
be entered in the patwari's papers and, 
in that sense, did fix rent. 

“The other point is that both Jhanjan 
Singh and Baldeo Singh held land in two 
mahals, that is, Mahal Mustahkam and 
Mahal IJhtimali. The learned Judge of 
the lower Appellate Court has found that 
Jhanjan Singh, as a matter of fect, held 
no land in Mahal Thtimali in tħe strict 
sense ofthe term when his rent was fixed 
by the Court, because at that time the 
land, in that mahal was under water. It 
is. not established whether Baldeo Singh’s 
land was under water et the time when 
he sold his zamindari rights, but his hold- 
ing does now compromise a certain amount 
of “banjar” in Mahal Thtimali. Jhanjan 
Singh’s land. in Mahal Thtimeli is still 
under water. The learned Judge came to 
the conclusion, in. the first place, that to 
all intents and purposes the rents were 
assessed only on land in Mahal Mustah- 
kam, but he elso found that there was 
nohing to prevent a tenant having a hold- 
ing consisting of lend in more ihan cne 
mahal. I have been referred to the case 
of Bhup Narain Raiv. Radha Krishna, 78 
Ind. Cas. 277 (3), but that case does not 
appear to me to be authority for the gene- 
ral. proposition that there mey not be one 
holding consisting of land in more than 
one mahal. In that case there was origin- 
ally one engagement in Tespect of 96 
bighas 19 biswas of occupancy land, but. 
the engagement had: taken place many 
Pe Ai Ind. Cas. 277; AIR 1925 All. 198; LR 5A 
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years before and, in the meanwhile, the area 
had been split up and divided among nine 
separate villages. It was held on the facts of 
that case that there were nine separate 
holdings. The learned Judge who decid- 
ed Lhe case said that there might be some 
force in the argument to the effect that 
originally 96 bighas end 19 biswas were one 
holding, because the whole area at that 
time consisted of parcels of land heli 
‘under one tenure and one engagement. He 
thought that the subsequent incidents had 
led to the conversion of this one holding 
into several separate holdings. 

In. the present case the position is differ- 
ent. .There certainly was one éngagement 
‘in respect of the two mahals by Jhanjan 
Singh and by Baldeo Singh. Ib was ar- 
gued in the Court below that Jhanjan’s 
‘holding-end Baldeo Singh’s holding were 
separate. The learned Judge found that 
they had undoubtedly been separate atone 
ctime but they had been combined with 
the mutual consent of the tenant and 
zamindar. In any event, the only argu- 
ment addressed to me is that the suit was 
bad for misjoinder of causes of action, 
because it wesin respect of land in Mahal 
Mustahkam and land in Mahal Ihtimali. 
+A reference has been mede tos. 133, Ten- 
ancy Act. That section, however, deals 
with sults in respect of different holdings 
and lays down taat there cannot be a suit 
in respect of more than one holding un- 
Jess {he holdings are in the same mahal. 
The-question here is quite different. Cer- 
tainly there was no separate holding in 
Mahal Mustabkam and in Mahal \htimali. 
The holding was -one because the landin 
the two mahals was held under one en- 
gagement. There is nothing in the Tenan- 
cy Act to prevent a tenant and a zamindar 
entering into en engagement in respect 
of parcels cf Jand in more than one mahal, 
end if they enter into such an engage- 
ment the land inthe different mahals must 
constitute one-holding. . 

I may also add that s. 90, Civil Proce- 
dure Code, lays down that. a Court of Ap- 
peal, will not disturb a decree on the 
ground of misjoinder of causes of action. 
Section 99, Civil Procedure Code, applies 
to proceedings under the Tenancy Act. It 
has. been suggested that it is- inconsistent 
with s. 133 of that Act, but I can see no 
inconsistency. Section 133 merely says 
that there will be a misjoinder of causes 
of action in certain cases. It does not say 
that such a misjoinder will be fatel to a 
suit and that the Court of Appeal must 
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dismisS a suit if it has been decreed 
by the lower Court and ifthe misjoinder 
exists. There is no inconsistency between 
the provisions of s. 138, Tenancy Act, 
end e. 99, Civil Procedure Code. It is. 
quite clear that the irregularity, ifit ex- 
isted, did not affect the melilsof the case 
or the jurisdiction of the Court. I dismiss 
the appeal with costs. I have been asked 
to allow appellants to appeal under cl. 10, 
Letters Patent. Jn view of the provisions 
of s. 99, Civil Procedure Code, 1 am of opin- 


ion that no appeal can be allowed. Leave 
to appeal is, therefore, rejected. 
D. Appeal dismissed. 


MADRAS HIGH COURT 
Second Civil Appeal No. 785 of 1931 
August 28, 1935 
VENKATBAMANA Rao, J. 
VULUCHI BASHYAKARLU AND ANOTHER 

—~PLAINTIFFS—APPELLANTS 

VETSUS 

PONNURI PERUMALLU AND otazrs— 
DEFENDANTS—RESPONDENTS 

Water rights—Ryotwari holder—Interference with 
customary supply of water by another ryotwari 
holder—Right of actton— Necessity of proof of ac- 
tual damage or lakelahood of damage. 

If the customary supply and manner of supply of 
water enjoyed by a ryotwart holder is interfered 
with nut by the Government, but by private par- 
ties, such interference, prima facie, is an invasion 
-of his rights and will give rise to a civil cause 
of action. To sustain an enforceable claim, how- 
ever, the plaintiff must prove actual damages or 
likelihood of damage. Mahankali Lakshmia v. Rur- 
nam Narayanappa (1), Malyam Patel Basavana Gowd 
v. Lakka Narayana Reddi (2) and ‘Raman Odayan 
v. Subramania Ayyar (3), relied on. 


S.C. A. against the decree of the Court 
of the Subordinate Judge of Bapatla in 
A. 8. No. 213 of 1928, preferred against 
the decree of the Court of the District 
Munsif of Ongole in O. S. No. 699 of 
1926. 

Messrs. V. Govindarajachari, for the Ap- 
pellantes. 

Mr. K. Kottayya, for the Respondents, 

Judgment.—The plaintiffs and defend- 
ents are ryotwari holders. The question 
in this case is whether the right of the 
plaintifis to the waterin channel C mark- 
ed in the plan Ex. C-l has been interfer- 
ed with by raising and altering the width 
of thebund D by the defendants. The Dis- 
trict Munsif was ofopinion that the plaint- 
iffs’ right was infringed and the act of 
ihe defendants was such as would cause 
damage ¢o the plaintiffs in seasons of 
drought. He accordingly gave a decree te 
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the plaintifs for the rélief claimed by 
them. The learned Subordinate Judge re- 
versed that decree, and in so doing, he 
observes that the plaintiffs have no cause 
of action, whatever the interference of the 
defendants might be, relying on a case re- 
ported in Mahankalt Lakshmiah v. Karnam 
Narayanappa (1). The learned Judge has 
not correctly understood the law which re- 
gulates the rights inter se of ryotwart hold- 
ers in regard to the supply of water they 
ere entitled to get from the Government. 
Of course as against Government the right 
of a ryotwari holder is to. receive a supply 
of water sufficient for the irrigation . of 
his mamvol wet lands according to the 
machinery or method provided by the 
Government and even the Government has 
no right tointerfere with this supply until 
they provide him with an equally effi- 
cient supply. But if that customary supply 
and manner of supply has been interfered 
with not by Government but by private 
parties, such interference prima facie is an 
invasion of the plaintiffs right and will 
give rise to a civil cause of action—Vide 
Malyam Patel Basavana Gowd v. Lakka 
Narayana Reddi (2) and Raman Odayan 
v. Subramania Ayyar (3). Again, inorder 
‘to sustain an enforceable claim, the plaint- 
iffs must prove actual damage or likelihood 
of damage. As Wallace, J. observed in 
Malyam Patel Basavana Gowd v. Lakka 


Narayana Reddi (2), at p. 806*. ‘The plaint-, 


iffs have a cause of action apart from 
proof of actual damage and they have a 
might to an injunction if they establish 
probable prospective damage’. But the 
learned Subordinate Judge has found that 
the ects of the defendanis do not cause 
either actual damage or are such as are 
likely to cause damage. Jn view’ of that 
finding the plaintiffs will have to be non- 
suited. But the. plaintiffs’ cause of gc- 
tion is recurring cause of action. 
If at any future period they are able to 
show that they sustain ectual .damage, 
relief may still be open to them. The 
second appeal, therefore, fails end is dis- 
missed and I direct each party to bear 
their own costsin this appeal. 


A. Appeal dismissed. 
(1) (1918) M W N 276; 45 Ind. Cas. 80; 34 MLJ 
425: 23 M L T 337 


- (2 54M 793; 133 Ind. Cas. 507; AI R 1931 Mad. 
284; 33 LW 681; Ind. Rul. (1931) Mad. 747; 61M L 


J 563. 
(3) 31M 171; 18 M L J 178. 
*Page of 54 M.—|Ed.] ; 
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ALLAHABAD HIGH COURT. 
Second Civil Appeal No. 1440 of 1933 - 
January 20, 1936 
BENNET, J. 
Babu NARSINGH PRASAD SINGH— 
PLAINTIFR—A PPELLANT 


VETSUS 
PURANMASHI AND OTAERS—DEFENDANTS' 
~~RESPONDENTS 
Agra Tenancy Act (IIT of 1926), s. 123—~Plaint- 
iff's case based on condition that defendant was to 
pay cess under Benares Family Domains Act (IIT 
of 1901)—Subject-matter, whether can be subject of 
suit under s. 123, Agra Tenancy Act—Civil Pro- 
cedure Code (Act V of 1908), s. 11—Subsequent suit 


-not triable by Court which tried previous suit— 


Decision cannot be res judicata. 
Where the case for the plaintiff is that it is a 
condition of the tenure of the defendants that they 


‘should make this payment of Rs 2 odd per annum 


is cess under Benares Family Domains Act the 
case is one which may form the subject of a suit 
under s. 123 of the Agra ‘Tenancy Act. 

Where the subsequent suit is one which could 
not be tried by the Oourt which tried the previous 
suit, the decision of the previous suit cannot be 
res judicata. 


_ §. 0. A. from the decision of the District 
Judge of Benares, dated August 7, 1933. ` 


Mr. P. L. Banerji, for the Appellant. 
Mr. A. P. Pandey, for the Respondents. - 


o Judgment.—This is a second appeal by 


a plaintiff whose suit has been dismissed 
hy the lower Appellate Court. The plaint- 
iff sued in the Court ofan Assistant Col- 
lector, First Cless, for a declaration under 
s. 123 of the Agra Tenancy Act that the de- 
fendants were liable to pay the sum -of 
Rs. 273-9-1 annually for their holding as 
fixed-rate tenants. The plaintiff is the 
zamindar of the village. The plaintiff 
had brought a suit for arrears of rent at 


this rate end only Rs. 270-13-0 have been 


decreed on the ground that Rs. 2-12-2 was 
cess payable under the Benares Family 
Domains Act. Act JIL of 1904. The word 
used in that Actis “rate” and the Act 
provides thet the Maharaja of Benares 
should receive a certain rate from land and 
that rate should be paid by the tenants 
to inferior proprietors who could recover 
it as arrears of rent from the tenants 
and that the inferior proprietors should 
pay to the Maharaja under s. 6, Part I of 
Act III of 1904. The Court below has come 
to the conclusion that the declaration should 
not be granted under s. 123, because that 
section only deals with rent and does not 
include what the Court is pleased to call 
“ease”, But even on this view it appears 
to me thet the Court is wrong because 
s. 123 (f) states that the suit may be for 
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& declaration of “any other condition of the 
tenure required to be specified under 
s. bo (d) of the U. P. Land Revenue 
Act, 1901”. That sub-section states that 
one of the matters to be specifiedin the 
register is “any other condition of the te- 
nure", Now the case for the plaintiff is 
that it is a condition of the tenure of the 
defendants that they should make this 
payment of Rs. 2 odd per annum. Clearly, 
therefore, this is a matter which may form 
the subject of a suit under s. 123 of the 
Tenancy Act. Respondent argued that 
the decision in the rent suit might ope- 
rate as res judicata. That suit was tried 
by a Tahsildar, an Assistant Collector 
Class IT, and the present suitis only tri- 
able by an Assistant Cellector, Class I, so 
s. 11, Civil Procedure Code, wil) not 
. apply. For these reasons I allow this 
second appeal with cosis and decree the 
suit of the plaintiff with costs throughout. 
Permission is not given for a Letters 
Patent Appeal. 
D. Appeal allowed. 


nD 


RANGOON HIGH COURT 
Criminal Revision No. 358-B of 1935 
August 24, 1935 
MOSELY, J. 

ABDUL HAMID—APPLIOANT 
VETSUS 
EMPEROR—Opposits Party. 


Criminal Procedure Code (Act V of 1898), ss. 236, 


403 (3)—-Penal Code (Act XLV of 1860), ss. 417,193 
—Swearing false affidavit and using that false 
affidavit Distinction— Acquittal in respect of one 
offence — Whether bars trial in respect of the 
other offence — S. 236, if applies — Test in such 
cases. 

' Swearing a false affidavit and using that false 
affidavit are distinct offences even though they are 


parts of the same transaction. The accused can be 


tried for both the offences atthe same trial, perjury 
and cheating. Where therefore a person is acquitted 
of a charge under 5.417, Penal Code, for cheating 
by using a false affidavit, he can, under 
s. 403 (3), Criminal Procedure Code, be tried for an 
offence under s, 198, Penal Code, for swearing a false 
affidavit. The test is not so much whether the facts 
are the same in bothtrials as whether the acquittal 
on the first charge necessarily involves an acquittal 
on the second charge. R.‘v. Barron (4) and Ram 
Sahay Ram v. Emperor (5), relied on. 

Section 236, Criminal Procedure Code, does not 
apply to sucha case, as that section deals with cases 
where it is doubtful which of several offences the 
facts which can be proved will constitute, and the 
doubt Las to be a doubt as to the law applicable to a 
certain set of facts which have been proved. Empe- 
ror v. Po Thin Gyi (1), referred to. | 

‘Cr. R. from an order of the First Addi- 
tional Magistrate, Pyu, in Cr. R. T; No. 91 
of 1935, - - E Je 
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Mr. Roy, for the Applicant. 

Mr. Ba Han, for the Crown. 

Order.—The applicant in revision, Abdul 
Hamid, was first convicted on a charge 
under s. 417, Indian Penal Code, but acquii- 
ted in revision. He had been surety for a 
fishery lessee for the due payment of the 
revenue, and in offering certain land as 
security to the Township Officer swore an 
affidavit thatit was free from encumbrances. 
It appeared later that a portion of it was 
heavily mortgaged. The lessee defaulted in 
the payment of an instalment and ithe 
surety’s property was sold. Before con- 
firmation of the sale, the surety paid up the 
deficit and obtained possession ofthe land 
again. The fishery lease was cancelled as 
the result of the default and sold ata loss. 
The amount of the loss was recovered from 
the applicant as the surety. The applicant 
was then, as has been said, prosecuted 
under s. 417, Indian Penal Code, and ac- 
quitted in revision. It was remarked by 
this Courtin revision that it had not been 
shown that the applicant had committed 
the offence of cheating, and if he was to be 
prosecuted. he should have been prosecuted 
in respect of the affidavit which it was 
alleged he falsely swore. The Township 
Officer filed a fresh complaint against Abdul 
Hamid under the second part of s. 193, 
Indian Penal Ccde. 

It is contended in this application for re- 
vision that as the applicant was originally 
charged with cheating by filing a false 
affidavit he could not be subsequently tried 
on the same facts for the offence of per- 
jury or swearing a false affidavit. Section 403 
(1), Criminal Procedure Code, says that when 
a person has been tried and acquitted of an 
offence he shall not be liable to be tried 
again for the same offence, nor on the same 
facts for any other offence for which a 
different charge, from the one made against 
him might have been made under s. 236, or 
for which he might have been convicted 
under s. 237. fection 403 (2) reads that a 
person acquitted of any offence may after- 
wards be tried for any distinct offence for 
which a separate charge might have been 
made against him on the former trial under 
s..235 (1), Criminal Procedure Code. That 
section provides that if, in one series of facts 
so connected together asto form the same 
transaction, more offences than one are 
committed by the same person he may be 
charged with, and tried at one trial for 


every such offence. 


It is clear, I think, that s. 236 has no 
application to the present case. That sec- 
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tion deals with cases where it is doubtful 
which of several offences the facts which 
can be proved will constitute. The doubt 
has to be a doubt as tothe law applicable 
toa certain set of facts which have been 
proved, Emperor v. Po Thin Gyi (1). That 
appears to have been the case in the only 
reported ruling of this Court on the subject, 


Maung Saing v. Emperor (2), though the- 


facts of that case are not stated fully there. 
T think itis clear in the present instance 
that s. 403 (2) applies, and that the accused 
is now being tried for a distinct offence 
for which a separate charge might have 
been made against him at the former trial 
under s. 235 (1). Swearing a false affidavit 
and using that false affidavit are distinct 


offences even though they ere parts of the. 


same transaction. The accused might have 
been tried for both the offences at the seme 
trial, perjury and cheating. In Emperor v. 
Jivram Dankarji (3) it was similarly held 
that a person who had been acquitted of 
abetment of forgery might subsequently 
be tried for using the same forged docu- 
ment as genuine. It is immaterial that that 
is the converse of the present case, where 
the prior offence is being subsequently tried: 

“The true test is, as Lord Reading observed in 


E. v. Barron (4), not so much whether the facts are- 


the same in both trials as whether the acquittal on 
the first charge necesssarily involyes as acquittal on 
the second charge, Ram Sahay Ram v. Emperor (5).” 

. But in the present case the facts are not 
the same, nor is the evidence necessary to 
prove the two offences identical. This ap- 
plication in revision will, therefore, be dis- 


missed. 


N. Applicaticn dismissed. 

(1)7 R 96; 117 Ind. Cas. 244; A I R4929 Rang. 
209: (1929) Or. Cas. 356; 30 Cr, L J 750. 

(2) 1 R 299; 76 Ind. Cas. 431; A IR 1924 Rang. 213; 
25 Cr. L J 191. 

(3) 40 B 97; 31 Ind. Cas. 361; 16 Cr. L J 761; 17 Bom, 

R 881 


(4) (1914)2 K B 570; 83 L JK B786; 78 J P 311; 30 
T L R422: 589 J 557. 

(5) 48 CŒ 78; 57 Ind. Cas. 278; AI R 1921 Cal. 181; 
91 Gr. LJ 6l4; 31 O L J476; 24 0 WN 763, 





LAHORE HIGH COURT 
Civil WL Appeal No. 143 of 
1935 é 


October 29, 19935 
CoLpsTREAM AND BAIDE, JJ. 
RAMZAN AND oTHERS—PETITIONERS 
VETSUS l 
GOPAL DAS AND OTAERS——RESPONDENTS 

Lahore High Court Rules and Orders, Vol. V, 
Chap. VI-B- Civil Procedure Code (Ach V of 1908), 
Q. III, r. 4—Scope of the Rules—Advocate, if for- 
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bidden to plead without power-of attorney—Power 
to compromise ~ Counsel only authorised to appear— 
Whether can compromise — Power-of-attorney, 
absence of ~Whether affects validity of compromise 
— Legal Practitioner. 

Tho rules framed by the Lahore High Court in their 
Rules and Orders, Vol. V, Chap. VI-B, reproduce 
generally the provisions of the Oode of Civil Pro- 
cedure. They forbid any Advocate or Vakil to act 
for any person in any Court unless he has been 
appointed by an instrument in writing as required 
by O. IL, r. 4, Civil Procedure Code. But they, do not 
forbid an Advocate or Vakil to plead on behalf of 
any person without a power-of-attorney. An Adyoc- 
ate or Vakil engaged for the purpose of pleading only 


-must, according to these rules, file in Court a memo- 


randum of appearance. 

The power to compromiss may be validly exercised 
by an Advocate who has been authorised only to 
appear. Theabsence of a power-of-attorney in such 
circumstances would be no more than an irregularity 
which would not affect the validity of the com- 
promise and the decree passed uponit. Sourendra- 
nath Mitra v. Tarwbala Dasi (1), followed. 


C. Mis. A. from an order of Mr. Justice 
Coldstream end Mr. Justice Bhide, dated 
November 27, 1934. 


Mr. Mohammad Alam, for the Peti- 
tloners. 


Messrs. Achhru Ram and Indar Dev, for 
the Respondents. 


Order.—This is. a petition submitted by 
four persons through Mr. Mohammad Alam 
for review of the judgment of this Court 
in First Appeal No. 791 of 1930 delivered 
on November 27, 1934, modifying a decree 
passed in favour of those four persons by 
the Senior Sub-Judge at Multan. The four 
petitioners were the plaintiffs in the suit 
in which the decree was passed by the 
Senior Sub-Judge. That decree had ordered 
that 2a certain entry in the Record of 
Rights of the village to which the parties 
belong should be amended by the substitu- 
tion of the words ‘abadi deh’ for the words 
abadi chah’ in the revenue records. 
Against thet decree the defendants in the 
suit appealed to this Court on April 24, 
1930. After an adjournment had been 
granted on the understanding that there 
was some chance of a compromise, the 
Counsel appeared before us on Novem- 
ber 27, 1934, and declared that the dispute 
had been compromised and that the parties 
were agreed that a decree should be passed 
declaring thatthe entry in the land re- 
venne records ‘abadi chah’ which replaced 
the earlier entry “abadi deh” would not 
affect the rights of ihe plaintiffs, what- 
ever those rights were before the new 


4 


In view of this declaration this Bench 
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accepted the appeal and passed a decree 
in the terms -of the compromise as des- 
Cribed io us. It is necessary to notice 
here that the four petitioners had conducted 
the suit in the Court of the Senior Sub- 
Judge es representing a Jarge body of 
residents of the village Kothewala. It is 
contended before us by Mr. Mohammad 
Alam on the petitioner's behalf that our 
judgment of Nevember 27, 1934, should 
be reviewed onthe ground that the peti- 
tioners’ Counsel, Mr. Ghulam Mohy-ud- 
Din had not been authorised by them in 
writing to compromise on the terms stated 
to have been agreed upon and incorporated 
in the judgment of this Court. There is 
upon the record no instrument in writing 
authorising Mr. Ghulem Mohy-ud-Din to 
act orappear in the suit cr appeal. There 
is, however, no doubt that he was the 
Counsel for the petitioners, on whose be- 
half he had submitted the list of documents 
which they desired tohave printed for the 
purpose of the appeal, and on whose pe- 
half he appeared before us at least on 
two occasions. It is not denied that 
Mr. Ghulam Mohy-ud-Din: was the peti- 
tioners’ Counsel, and indeed the petition 
‘itself refers to him as such. In support 
of this contention that the absence of any 
instrument in writing is an error appar- 
ent on. the face of the record justifying in- 
terference in review, Mr. Mohammad Alam 
has referred us to O. IL, r. 4, Civil Pro- 
cedure Code, and to the rules framed by 
the High Court in their Rules and Orders, 
Vol. V, Ohap. VI-B, “Powers and Duties of 
' Advocates and Vakils.” 


These rules reproduce generally the pro- 
visions of the Code of Civil Procedure. 
They forbid any Advocate or Vakil to act 
‘for any person in any Court unless he has 
been appointed by an instrument in writing 
as required by O. IU, r, 4, Civil Procedure 
Code. But they donot forbid an Advocate 
or Vakil to plead on behalf of any person 
without a power-of-attorney. An Advocate 
or Vakil engaged for the purpose of plea- 
ing only must, according to these rules, file 
in Court a memorandum of appearance. 
‘On behalf of the respondents it is argued 
by Mr. Achhru Ram that the power to com- 
promise an appeal is an. implied power in- 
herent inthe position of an Advocate in 
India and, therefore, no power-of-attorney 
_.4s necessary to empower a Counsel to agree 
to a valid and binding compromise. In 
support of this argument he has referred to 
pourendranath Mitra v.- Tarubala Dasi 
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(1), at p. 1817* where the Privy Council has 
discussed the question at some length and 
given cogent reasons for laying down this 
proposition. In fece of this judgment it 
I think, be held that tke power to 
ccmpromise may be validly exercised by an 
Advocate who has been authorised only to 
appeer. It follows that Mr. Goulam Mohy- 
ud-Din wes competent to enter into a 
valid compromise on behalf of his clienis 
even in the absence of a power-o/-at- 
torney. The absence of a power-of-attorney 
in such circumstances would beno more 
then en irregularity which would not affect 
the validity of the compromise and ithe 
decree passed upon it. We dismiss this 
petition accordingly with costs. 

N Petition dismissed. 

(1) 570 1311; 123 Ind, Cas. 5145; A I R1930 PC 
158; 57 I A 133; Ind. Rul. (1930) P © 177; (1930) A L 


J 489; 32 Bom. L R 645; 61 CL J 309; 58 ML 55l; 
34C W N 453; 11 PLT 461; 31 L W 803 (P 0). 


*Page of 57 C.—/Ed.| 
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LAHORE HIGH COURT 
Civil Revision Petition N. 171 of 1935 
February 14, 1935 
AGA HAIDAR, J. 
JAN MUHAMMAD—Derenpanr— 
PETITIONER 


VETSUS 
AMOLAK RAM AND ANOTHER-—DEFENDANTS 


AND ANOTHER—PLAINTIFF—REsFONDENTS 

Review— Court, if hos jurisdiction to set aside tts 
own judgment on re-consideration of same materials 
—Revision—Appeal incompetent under O. XLVII, 
r. 7, Civil Procedure Code (Act V of 1908)—Whether 
can be treated as revision — Refund of court-fee— 
Appellant's right to—Arbitration— Award—Aggriev- 
ed party, tf can have recourse to appeol or revision. 
-—-Precedents—Confliciing rulings— Duty of Court. 

A Court has no jurisdiction to grant the review 
on a reconsideration of the case on exactly the same 
materiels. Chajju Ram v. Neki (4) and Mottai 
Goundan v. Ramaswamt Ayyangar (5), tollowed. |p. 
767, col 2.] 

Where an ordinary appeal does not lie in view of 
the restrictive provisions of O. XLVII, r. 7, Civil 
Procedure Code, nevertheless, the Court may treat the 
appeal as a revision. Sikandar Khan v, Baland 
Khan (1), Kanshi Ram v. Diwan Chand (2) and 
Piroj Shah v. Qarib Shah (3), relied on. 

When the Court s> treats the appeal es revision, 
court-fees which the appellant has paid can be re- 
funded to him. Jwala Singh v. Ghulam (8), relied 
on. 

A reference to arbitration means the abandoning 
of the regular tribunals set up by the State and 
presided over by trained Judges and referring the 
matters in controversy toa domestic tribunal which 
may consist Of laymen. The aggrieved party, there- 
fore, cannot have recourse to the ordinary remedies 
either by way of revision or appeal when the verdict 
of the tribunal of his own choice has gone against 


-bim, Therefore cases arising outoflaw of arbitras 
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tion form a class by themselves. Ghulam Khan v. 
Mohammad Hussain (7), relied on. 

It is always more or lessdangerous, when discuss- 
ing authorities on a particular provisicn of law to 
cite cases upon entirely different provisions of law by 
way of mere analogy. 


C. R.P. fromthe decree of the Sub- 
Judge, First Class, Lahore, dated May 
31, 1934. 


Messrs. Barkat Ali and Abdul Aziz, for 
the Petitioner. 


Messrs. Achhru Ram, R. P. Khosla, Amar 
Nath Monga and S. N. Bali, for the Res 
pendents. 


Order.—On July 17, 1929, a deed of 
partnership, Ex. P-L was executed. The 
names of three persons, namely Amolak 
. Ram, Niámat Ali and Sheikh Jan Muham- 
mad appeared as partners. Their shares 
were specified and their rights and lia- 
blities were mentioned. It bore the 
signatures of Niamat Ali and Amolak Ram 
but it was not signed by Sheikh Jan 
Muhammad. It had the signature of a man 
named Sheikh Alleh Ditta. The partner- 
ship business was named and styled as 
the Royal Motor Transport Company. On 
November 4, 1929, another deed of part- 
nership, Ex. P-2 was drawn up. This 
document was almost similar in its terms 
to Ex. PA with this difference that it was 
signed by Sheikh Jan Muhammad himself. 
‘The name of the firm as given in Ex. P-l 
was retained inthis newly created part- 
‘nership. A suit was brought by the 
plaintiffs against Amolak Ram, Niamat Ali 
and Jan Muharamad forthe balance of the 
price of certain motor trucks, which had 
been supplied by them on August 7, 1929, 
‘tothe koyal Motor Transport Company. 
Defendant No. 1 Amolak Ram practically 
admitted the plaintiff's claim; Jan Mu- 
hammad and Niatmat Ali denied that they 
were partners on the date of the purchase 
of the trucks and further pleaded that the 
Lahore Courts had no jurisdiction to en- 
tertain the suit. Five issues were framed 
but we are concerned only with the first 
two, namely (1) Whether the Lahore Courts 
are vested with jurisdiction to hear the 
suit; and (2) whether defendants Nos. 2 
and 3 were not partners of the Royal Motor 
Transport Company, Hoshiarpur, at the 
time of the transaction in question. The 
trial Judge, Mr. Harnam Singh proceeded 
to record his finding on the question of 
jurisdiction and on March 15, 1933, held 
that the suit was cognizable by the Court 
of the Subordinate Judge, First Class, at 
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Lahore. The parties then went to trial 
end ultimately on October 4, 1933, the 
Subordinate Judge, Mr. Harnam Singh, 
decreed the claim against Amolak Ram 
and Niamat Ali and dismissed it against 
Jan Muhammad on the ground that on 
the date cn which the irucks were sup- 
plied he was not a member of the part- 
nership. 

On December 18, 1933, the plaintiffs 
made an application inthe Court of Mr. 
Harnam Singh for review of judgment 
on the ground that there was a mistake 
or error apparent on the face of the record 
which had ledto the dismissal of the suit 
against Jan Muhammad. Mr. MHarnam 
Singh issued the usual notice. The matter 
came up before another Subordinate 
Judge, namely, Mr. G. R. Mehta who 
allowed the application of the plaintiff and 
granted the review on exactly the same 
materials which were before Mr. Harnam 
Singh. He was further of opinion’ that 
Mr. Harnam Singh in his order dated 
March 15, 1933, while deciding the issue 
as to jurisdiction had expressed the opinion 
ihat Jan Muhammad was liable under 
the terms of Ex. P-l. Jan Muhammad 
came up inappealto this Court paying 
Rs. 375 as court-fee. At the time of argu- 
ment Mr. Achhru Ram ‘raised a prelimi- 
nary objection that neither an appeal ley 
nor a revision was entertainable in this 
case. The learned Counsel for Jan Muham- 
mad clearly admitted that as the scopeof 
an appeal against the order granting re- 
view was limited under the provisions of 
O. XLVIL 1. 7, Civil Procedure Code, he 
could not press the appeal but he stren- 
uously urged that a revision lay and that 
the memorandum of appeal should be 
treated as an application for revision. He 
relied upon Sikandar Khan v. Baland Khan 
(1), where a learned Judge, while ob- 
serving that an ordinary appeal did not 
lie in view of the restrictive provisions of 
O. XLVII, r. 7, Civil Procedure Code, ne- 
vertheless held that inthe circumstances 
of the case, he could treat the appeal as a 
revision. There isa more direct ‘authority 
of another learned Single Judge of this 
Court in Kanshi Ram v. Diwan Chand (2). 

This case completely covers Mr. Barkat 
Alis argument. Itook time to consider 
this case in the light of the authorities 
quoted by the learned Counsel on both 


(1) 8 Lah. 617; 107 Ind. Cas. 596; AI R 1927 Lah, 
435; 29P LR 8l. 
9 34 P L R88; 141 Ind, Oas. 188; A I R 1933 Lah, 
169; Ind. Rul, (1999) Lah, 68. 
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sides. I find that- there is no escape from 
“the conclusions arrived at by the learned 
Judge who decided Kanshi Ram v. Diwan 
Chand (2). Itis necessary to give the factis 
of Kanshi Ram v. Diwan Chand . (2), in 
some detail. A suit wes brought for asub- 
stantial sum of money in the Court of the 
Subordinate Judge. It was dismissed for 
default under O. IX, r. 8, Civil Procedure 
Code. An application was made on behalf 
of the plaintiff forthe restoration of the 
case but this application was rejected. 
Subsequently an application was made for 
review of the order of dismissal passed on 
the application for restoration. This ap- 
plication for review was founded on exactly 


the same material as the’ previous ap- 
plication. for the restoration of the case. 
The Court granted the application for 


review and set aside the order which it had 
passed dismissing the application for restora- 
tion and restored the suit which had been 
dismissed for default. Against this order the 
defendant, asin the present case, filed an 
appeal in this Court. Asthe appeal could 
not be entertained in view of the provi- 
‘sions of O. XLVU,r. 7, Civil Procedure 
Code, the defendant's Counsel asked that 
his petition of appeal may be treated as 
revision. It was objected on behalf of the 

laintiff-respondent as in the present case 
that the order of the Court below was an 
interlocutory order and, therefore, it could 
not be challenged by way of revision in 
this Court. - But, on the authority of 
Piro) Shah v. Qarib Shah (3), this conten- 
tion was repelled and the application for 
revision against theorder granting the 
review was entertained. 

The learned Judge referred to the lead- 
ing case on the subject namely Chajju 
tam v. Neki (4), and held, that in view of 
this Privy Council authority the Court 
‘below had no jurisdiction to set aside its 
Own judgment on a  re-consideration of 
‘the same materials which were present 
before it on the former occasion when the 
‘application for restoration -was dismissed. 
With this line of reasoning I entirely agree. 
‘Mr. Harnam Singh’s judgment might have 
been erroneous as to which I express no 
Opinion but in that case the plaintiffs had 
their remedy and could have filed an ap- 
peal but surely they could not ask his 
NT, Lah. 161; 95 Ind. Cas, 124; A I R 1926 Lah. 
819; 27P L R 321. 

9 3 Lah. 127; 72 Ind. Cas. 566; A I R 1922 P C 112; 
497 A 144; 30M LT 295; 260W N 697; 41 PLR 
‘PC 1922; 3 PLT 435;16 LW 37; 17 P W R1922; 
43 M L J 332; 24 Bom. L R 1238; 4 U P LR (PC) 99; 
‘RG OL J 450(P O} l ai 
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successor-in-office to set aside that judg- 
ment in review on a re-consideration of 
the same materials which were before Mr. 
Harnam Singh. As regards the jnconsistent 
findings to waich Mr. G. R. Mehta refers, 
I may point out that the order dated 
March 15, 1933, was a finding on the 
question of jurisdiction elone and did not 
purport todecide the liability of Jan 
Muhammad in view of the language of 
the particular issue. The remark which 
is attributed to Mr. Harnam Singh in this 
order wes, in all probability, part of the 
argument of the Counsel forthe plaintiffs 
cr a mere casual observation while re- 
cording the finding on the issue of juris- 
diction. That this wus so is put beyond 
doubt by the fact that the learned Judge had 
framed a specific issue No. 2, for the purpose 
of determining the liabilities of defendants 
Nos. 2 and 3, and while recording his 
finding onissue Nu. 2, he held that Jan 


‘Muhammad was not liable. On the merits 


a Court of Appeal might have cometo a 
different conclusion as to which I express 
no opinion buf surely, in view of the clear 
language of O. XLVII, r. 1, read in the 
light of Chajju Ram v. Neki (4), Mr. G. R. 
Mehta had no jurisdiction to grant the 
review on are-consideration of the case on 
exactly the same materials. I may here 
refer to the interpretation which has been 


‘put onthe Privy Council case bya learn- 


ed Judge af the Madras 


High Court. in 
Moitat Goundan vy. 


Ramaswami Ay- 


yangar (5), and I respectfully follow it. 


The Jearned Counsel for the respondents 
but they do 
not really touch the matter which is before 
me for consideration. It is always more 


‘or less dangerous, when discussing autho- 


rities on a particular provision of law to 
cite cases upon entirely different provi- 
sions of law by way of mere analogy. But 
the case which was most strenuously relied 
the learned 
Counsel for Amolak Ram, respondent, was 


‘Sat Bharai v. Jamiat Rai (6). That was 


a case in which an appeal wes filed against 
below in 
certain arbitration proceedings under 
Sch. Il, para. 16 (2), Civil Procedure Code, 
but the learned Judge held that an appeal 
could not be entertained in view of the 
restrictions placed by Sch. I, para. 16 
(2). It was urged by the Counsel for the 


(5) AIR 1933 Mad. 290; 141 Ind. Cas. 381; Ind, 
Rul. (1933) Mad. 128. 

(6) 14 Lah, 165; 143 Ind. Cas. 585; A IR 1933 Lah, 
426; 34 P L R 393; Ind, Rul. (1933) Lah, 625, 
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appellants that his appeal may be treated 
as a revision. On this the learned Judges 
observed that : 

“The whole law of references, awards and decrees 
following upon the awards is highly technical and a 
very limited right of appeal is conceded.” 

In view of the restrictions on the appeal 
contained in the above-mentioned paragraph 
the door fora revision must be deemed 
to have been closed. Now so far as that case 
is concerned, I entirely agree. There isa 
higher authority than that decision, namely 
the leading Privy Council case on the 
subject, Ghulam Khan v. Muhammad 
Hussain (7). There their Lordships of the 
-Privy Council in dealing with the case of 
a decree passed on an award were pleased 
to observe thata revision in such a case 
would be more mischievous than an ap- 
peal. In this connection L may observe 
that a‘reference to arbitration means: the 
abandoning of the regular tribunals set 
up by the State and presided over by 
irained Judges and referring the matters 
in controversy to a domestic tribunal which 
may consist of laymen. The aggrieved 
parly, therefore, cannot have recourse to 
the ordinary remedies either by way of 
revision or appeal when the verdict of the 
tribunal of his own choice has gone against 
him. Therefore cases arising ott of law 
of arbitration form class by themselves 
‘and have no application to the present 
case. In my opinion the Court below 
had no jurisdiction to grant the applica- 
tion for review. l, therefore, treat this 
appeal as a revision. I accept the revi- 
sion, set aside the order of Mr. G. R. 
Mehta, dated May 31, 1934, granting the 
review and restore the judgment and 
decree of Mr. Harnam Singh. Petitioner 
shall get his costs. Plaintiffs may proceed 
against that judgment in the manner pro- 
vided by the law as to which I express 
no opinion one way or the other. 

The applicant had paid a court-fee of 
Rs. 315 in this Court. That court-fee 
minus Rupees four (Rs. 4) would be re- 
funded to the applicant. The parties are 
argeed astothis course being adopted and 
there is also the authority of Jwala Singh 


V. Ghulam (8). T 
IN. Revision accepted. 
(7) 29 C 167;-291 A 51; 8 Sar. 154 (PO) 
(8) 34 PLR 1; 142 Ind. Cas. 633; AIR 1933 Lah 
851; Ind. ‘Rul, (1933) Lah. 226, 
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LAHORE HIGH COURT 
Second Civil Appéal No. 24 of 1932 
October 28, 1935 
Birps AND Cuaerin, JJ. 
LACHHMAN DAS—DEFENDANT— 
APPELLANT 
VETSUS. 


-AMRIK SINGH—Puainrirs—REsPonDENT 


~ Custom (Punjab) ~Succession — Randhawa Jats of 


village Khunda in Taksil and District of Gurdaspur 


— Adopted son, if can succeed collaterally in adoptive 


family. 
An adopted son of a childless Randhawa Jat of 


village Khunda, in the Tahsil and District of Gurdas- 
pur, who has been formally adopted, can succeed 
collaterally in the adoptive family. Waryaman v. 
Kanshi (1), Uttam Singh v. Wazir Singh (2) and 
Bir Singh v. Lana Singh (3), referred to, 


S. C. A. from a decree of the District 
Judge, Gurdaspur, dated August 24, 1931. 

Messrs. Badri Das and Vishnu Dutt, for 
the Appellant. . l 

Messrs. Mehr Chaud Mahajan and Yesh 
Pal Gandhi, for the Respondent. 

Bhide, J.—The only point for decision in 


this second appeal is: 

“Whether an adopted son of a childless Randhawa 
Jat of village Khunda, in the Tahsil and District of 
Gurdspur, who has been formally adopted, can succe- 
ed collaterally in the adoptive family.” 

decid- 


The learned District Judge 
ed this point in the affirmative, but 
has granted a cartificate under s. 41, Punjab 
Courts Act, on thé above point for the pur- 
In view of the word- 
ing of the certificate and the findings of fact 


ofthe learned District Judge it must, I think, 


be assumed for the purpose of this appeal 
that there has been a “formal” adoption in 
this case. The learned Counsel for the 
appellants urged that thecustom governing 
does not permit any formal 
adoption and that it is not open to an 
individual to change the effect of an adop- 
tion merely by making the adoption “formal.” 
But this position does not appear to-have 
been specifically taken up in the Court 
below (vide issues), and there jis besides no 
certificate on the question of the existence 
of the custom. -Although customary-ap- 
pointment of an heir is the usual form of 
adoption in the:Punjab, there are reported 
cases in which. it has been found that the 
adoption was of a formal character, i. e., the 
relationship created was not merely person- 
al, but it was intended that the adopted 
son should be transplanted into the 
adoptive family as in the case of an adop- 
tion under Hindu Law. It was held in 
Waryaman v. Kanshi Ram (1) that the 

under 
1922 Lely 


* 


oP 3 Lah. 17; 66 Ind, Oas, 309; A I R 
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custom is the intention to take out the boy 
out of his natural family and introduce him 
into the adoptor’s family as his natural son. 
In the present case the will of Kirpal Singh 
in pursuance of which the plaintiff was 
adopted shows that this was the intention 
and thisis also the finding of the learned Dis- 
trict Judge which must be taken as final. 
In Uttam Singh v. Wazir Singh (2) it was 


held that where the intention to makea- 


complete change of family is manifested, 

the right of collateral succession may be 

presumed to exist till the contrary is shown. 

Tothe same effect is the rule as stated in 

pari 49, Rattigan’s Digest of Customary 
aw. ; 

On the findings arrived at by the learned 
District Judge, therefore, the presumption 
was in favour of the existence of the right 
of the adopted son to 
collaterally. The riwaj-i-am does not deal 
with the question specifically but so far as 
it. goes, it seems to bein favour of the plain- 
tiff-respondent. who claims to be the adopt- 
ed son. Itappears that at the time of the 
preparation of the latest Customary law of 
the Gurdaspur District no direct question 
as regards the zight of an adopted son to 
succeed collaterally was asked, but the 


author has noted 15 mutations of collateral 


succession which were discovered, while 
none. was. found in which an adopted son 
was supercsded as regards collateral suec- 
cession (vide p. 44 of the Customary Law of 
the-Gurdaspur District, 1913). The muta- 
tions relate to different tribes of the district, 
including Hindu Jats. In the present case 
four other instances have bean produced on 
behalf of the adoptedson. One of these 
instances relates to Jats. As against these 
instances the appellants have relied only 
on one instance, viz., the case reported as 
Bir Singh v. Lana Singh (8). . 

These instances appear to be cases of 
ordinary customary appointment of an heir. 
When, however, collateral succession has 
been allowed even inthe case of such adop- 
tion in the district, the presumption in 
favour of such succession in’ the case of a 
formal adoption would: be still stronger. On 
the material on the present record, I see no 
good reason to dissent from the conclusion 
reached by the learned District Judge and 
would dismiss the appeal with costs. 

Currie, J.—I agree. 

N. Appeal dismissed. 

(2) 84 P R 1887. 

(3) 181 P R 1889. 
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BOMBAY HIGH COURT 
Original Civil Jurisdiction Suit No, 1827 
; of 1931 ; 
January 21, 1935 
i B. J. WADIA, J. 
UNION BENEFIT GUARANTER Co., 
LTD.—PLAINTIFF3 
VETSUS 


THAKORLAL P. THAKOR AND orazgs 
— DRRENDANTS 

Defamation—Libel on company—Suit for damages 
—Matters to be proved—Malice in sense of corrupt 
motive, if essential—Words defamatory in secondary 
sense—Proof of innuendo, necessity of~Fair com- 
ment -Essence of the plea of fair and bona fide 
comment —Management of company—Prospectus, if 
a matter of public tnterest—Promoters said to be 
a “set of adventurers'—Whether defamatory—Test 
— Limit of fair comment~Trading insurance con- 
cern—Statement that it will not survive to dis- 
charge obligations—Whether defamatory —Recom- 
mendation to boycott—Whether defamatory per se 
—Principal and Agent ~Ratification—Essentials 
of. 


isd 


In a libel action by a company to recover: 


damages for injury to its credit and reputation 
and in the way of its business by reason of 
certain statements “which, according to them, were 
falsely und maliciously written and published or 
caused to be written and published by the defen- 
dants, and which the plaintiffs say are defamatory 
of them, in order to succeed the plaintiff company 


must establish (a) that the words complained of are. 


defamatory in the way of its business, (b) that 
they were published by the defendants, and (c) that 
they refer to the plaintiff company. 
“falsely and maliciously" appear invariably in 
pleadings in defamation suits. All defamatory 
words are presumed to be false, and it is for ths 
defendants to prove that they are true. But malice 
in the sense of a corrupt or wrong motive is not 
an essential ingredient of the casue of action; it is 
not the gist of the action. The liability for de- 
famation arises not from a malicious intention to 
defame but from the publication of the defamatory 
words. lt is not therefore, for the plaintiff to 
prove malica, except when the defendant pleads 


The words — 


~ 


and proves privilege or fair and bone fide comment . 
on a matter of public interest. Malice may also” 


be material in the assessment of damages. The 
words complained of may be defamatory in their 
ordinary sense, and must prima facte be under- 
stood by the Court in the same sənsə as the rest 
of mankind would ordinarily understand them. 


They may also be defamatory in a secondary sense - 


in which case the plaintiffs have to allege and 
prove what is called an innuendo, that is, the 
plaintiffs must show that the words, not defamatory 
in their ordinary meaning or without a special 


application, are used with a specified libellous . 


meaning. The burden is on the plaintiff to show 
that the meaning they have assigaed to the words 
is the true msaning, if it is traversed by the de- 
fendants. The plaintiff company must also prove 
that the words complained of might reasonably be 
understood by the persons to whom they were 
published to refer to the company, ani that in 
tact they were understood to reier to ib; 
words have ip fact injured the company in the 
way of its business, it is mo defence to gay that 


they were not meant to be defamatory, for the- 


question- really ig mot what the writer of an 


IE the . 


f 
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alleged libel means, but what is the meaning of 
the words he has used. It is also no defence for 
the defendants to say that they did not intend to 
refer to the plaintiff company. In India the plaint- 
iffs have to satisfy the Court on both these points. 
The evidence must be such as to satisfy the Court 
that the words will convey that particular defama- 
tory meaning to reasonable men, and it is not 
enough to say that the words were understood 
by some persons in that definite sense or were 
understood to refer to the plaintiffs. Nor can the 
plaintifis prove the innuendo by simply asking 
their witnesses what they understood by the words 
complained of, unless they have laid a basis or 
established a foundation by letting in evidence of 
facts and circumstances to show that words which 
bear their ordinary English meaning have a libel- 
lous tendency. Words are not deemed capable of a 
particular meaning merely because it might by 
possibility be attached to them: there must be some- 
thing in either the context or the circumstances 
that would suggest the alleged meaning toa reason- 
able mind. Capital and Counties Bank, Henty (4), 
E. Hulton & Co. v. Jones (5), Daines v. Hartley (6), 
sak AA v. Mitchell (7), referred to. [p. 775, 
col. 1. 

Ordinarily, persons who start a ccmpany, especi- 
ally small companies, are in fact also the persons 
who carry on its management, and to call the 
promoters of a company “a set of adventurers” 
would prejudicially afiect the company in the way 
of its business from its very inception. The test 
is what the words used will mean to an average 
reasonable man, and it can be conceded that such 
a person will not be able to distinguish strictly 
between the promoters of a company and its 
managers. 

‘It is of the essence of the plea of fair and bona 
fide comment that it should be, in the first place, 
comment on facts truly stated on a matter of public 
interest. In other words, given facts which are 
true as regards a matter of public interest, it is 
open to any member of the public at large to 
comment on them fairly, but if any allegation of 
fact imputing any act or acts of misconduct is 
made in the course of the comment, the libel is 
out of the sphere of fair comment, and can be 
justified only on the ground that the allegation is 
true. The defence is only applicable to expressions 
of opinion as distinct from assertions of fact. The 
onus is on the defendants to show that the matter 
commented upon is a matter of public interest, 
that the statements of fact relating thereto are true, 
and that the comments based on the facts are fair 
and bona fide. It is then for the plaintiffs to show 
that the words exceed the limits of fair comment, 
and are-not the real expression of the defendants’ 
opinion, or thet the words are inspired by malice, 
in England it is for the Court to decide whether 
the matter commented upon is one of public interest 
and whether there is evidence that any part of the 
words complained of exceed the limits of fair com- 
ment. If the Court is of opinion that there is 
evidence that any part of the words complained of 
go beyond the limits, it isfor the jury to find 
whether that is so or not. It is usuel fcr the 
defendant in a libel action to set up what is called 
the “rolled-up"” plea as the defendants have done 
in this case, namely, to state in defence that in 
so far as the words consist of allegations cf fact 
they are true in substance and in fact, and in so 
far as they consist of expressions of opinion, they 
are in the. nature of a fair and bona fide comment 
on a matter of public interest. A matter of public 


jaterest can generally be spid to be a matter or 
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subject which invites public attention or is open 
to public discussion or criticism. The prospectus of 
acompany isa matter cf public interest, and there 
js no reason why the management of its business 
according to the prospectus which invites the public 
to deal with the company should be considered as 
a matter merely for the prospective share-holders 
of the company, and not a matter of public interest, 
It is a scheme or project placed before the public, 
and the conduct of a private business, if it is of 
a sufficiently large extent or concerns 2 sufficiently 
large number vot persons, is a matter of public 
interest. There is no definite stendard of fair criti- 
cism, but every latitude is given to opinion and 
even to prejudice. lb is, however, necessary that 
the comment should be on facts which are true, 
and not on fiction. For if the facts do not exist, 
the foundation of the plea is gone. The important 
requirement is that the comment must be fair 
that is to say, it must be relevant to the subject- 
matter commented upon and honest in the expression 
of the writer's real opinion, though mere honesty 
of purpose would be of no avail if the words ex- 
ceeded the proper limits, The fact that a comment 
is honest does not necessarily make it fair. But 
an exaggerated or strong or prejudiced comment is 
not necessarily unfair, though the fairness of the 
comment often depends upon the language used. 
Small errors as to details which are immaterial 
should, however, be overlooked. The comment must 
also be bona fide, and not made from any malicious 
motive. Malice destroys the defence, though it 
is for the plaintiffs to prove it. Itis neither a feir 
nor a bone fide comment to say of a company that 
it is started by a set of adventuwiers, The words 
exceed the limits, and are defamatory of the plaint- 
iff company in the way of its business, It is really 
not fair fo say that those responsible for floating 
a company woo presumably will be the persons 
who in the eyes of reasonable men will carry on 
the business are men who are out for their own 
personal aggrandisement at the expense of the 
public, and especially the poorer classes of the 
public. Nadirshaw H. Sukhia v. Pirojshah R. Rat- 
nagar (8), Sutherland v. Stopes (9) and Merwale v. 
Carson (10), relied on, 


At the same time to say of a trading concern, 
however, small, that it takes upon itself certeiu 
obligations on receiving people's moneys for effect- 
ing policies, and wilt not be in existence long 
enough to be able to perform those obligations, 
does cast an imputation in the way of its business 
which on the tace of itis defamatory. It is not 
enough for the defendants to say that the words 
are merely an inference es to the future based on 
what nua happened in the past. A statement of 
this nature dues overstep the limits of fair and 
bona fide comment, as it imputes to a going Con- 
cern a future insolvency by reason of which its 
business in the present wull be prejudicially affect- 
ed, 


A mere recommendation to boycott is not defama- 
tory per se. Jt is actionable, it the plaintilis can 
show that they have sustaimed special or actual 
aamage and general loss of business is sutticient 
“special damage” in such cases, 


In order that there may be a valid ratification 
there must be not only a kuuwledge of the fact 
10 be ratified, but also an intention to ratify, and 
that the principal must do sometaing -more than 
merely stand by and let his agent act in the way 
he chooses. Non-intervention by itself is not rat}. 
fication, 
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Messrs. R. S. Billimoria and P. A. 
Mahale, for the Plaintiff. 

Messrs. C. K. Daphiary, M. C. Setalvad 
and N. H. Bhagvati, for Defendants 
Nos. 1-4 and 6-10. 

Judgment.—This is a libel action. Plain- 
tiffs are a private limited company doing 
provident insurance business, and have filed 
this suit to recover from the defendants the 
sum of Rs. 50,000 for damages for injury to 
its credit and reputation and in the way of 
its business by reason of certain statements 
which according to them, were falsely and 
maliciously written and published. or caused 
to be written and published by the defend- 
ants, and which the plaintiffs say are 
defamatory of them. Defendants are all 
residents of Ahmedabad, and in or about 
June 1931, they formed themselves into a 
Committee, called the Provident Society 
Vigilance Committee, in order to make a 
report to another Committee, called the 
Working Committee of the Indian National 
Congress, on the working of provident 
societies and of what are called “Free 
Insurance Companies” in the Bombay 
Presidency. The Committee has also been 
described asthe Free Insurance Vigilance 
Committee. All the defendants except 
defendent No.5 appeared at the hearing. 
Defendant No. 5 is dead, and his name has 
been struck off. The words complained of 
by the plaintiff company appear in the 
report made and published by the defend- 
ants, secondly, in a resolution passed by the 
defendants’ Committee, which I will refer to 
as “the boycott resolution,” recommending 
that certain “Free Insurance Companies”, 
including the plaintiff company, should be 
boycotted by the public, and thirdly, in the 
heading of a publication in the “Gujarati”, 
a Gujarati weekly of Bombay, giving the 
purport of that resolution. 

_ The publicatign of the report and of “the 
boycott resolution,” at first in Ahmedabad, 
and subsequently in Bombay is not denied, 
but defendants deny that the words were 
written and published or caused to be 
written and published by them falsely and 
maliciously as alleged of and concerning 
the plaintiff company. They also deny that 
they gave the heading to the publication in 
the “Gujarati” which the plaintiff company 
has complained of. Defendants further 
contend that even if the words complained 
of were written and published of and 
concerning the plaintiff company, they are 
true in substance and in fact, in so far as 
they consist of allegations of fact, and are 
fair and bona fide comment on a matter of: 
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public interest in so far as they contain 
expressions of opinion. Defendants deny 
liability for the damagesclaimed. In order 
to appreciate the pointsin dispute between 
the parties it is necessary -to set out a tew 
facts relating to the plaintiff company and 
the defendants, and also to refer tothe 
correspondence which led up to the suit. 
The plaintiff company is a private limited 
company within the meaning of s. 2 (13), 
Companies Act of 1913, and was registered 
on October 16, 1930. lt was also registered 
on November 6, 1930, as a Provident 
Insurance Society under the Provident 
Insurance Societies Act of 1912. A Provi- 
dent Insurance Society is defined in s. 2 (&)- 
of the Act. Under s. 3 the maximum 
amount payable on a life assurance policy 
by a Provident Insurance Society is Rs. 500, 
and the maximum amount of premiums it 
can receive on any one life policy is Rs. 230. 
The Act recognises societies or companies 
working on what is called the “dividing 
principle.” 

‘Under s. 24 of the Act the Local Govern- 
mentis empowered to make rules to carry 
out the purposes of the Act. Such rules 
have been framed bythe Bombay Govern- 
ment and are called the Bombay Provident 
Insurance Societies Rules. Rule 2 (d) 
defines a “dividing society business” asa 
Provident insurance business under which 
the amount payable on the policy money 
becoming due is not fixed, but depends 
either partly or wholly on the results of the 
division of any portion of the premium 
income or funds amongst the policies which’ 
have become due for payment in proportion 
to the premiums received under each class 
in any specified period. These societies 
have been referred to in the evidence as 
dividing societies or dividing companies or 
Companies or societies working on the 
dividing principle. Ordinary life assurance 
business is delined inr. 2(f) as business 
transacted on similar lines to those adopted 
by ordinary life assurance companies. The 
plaintiff company does both ordinary life 
assurance business, though on a small scale, 
and also the dividing society business. 
The issued capital of the company is 
Rs. 20,000 in 1,000 shares of Rs. 20 each. 
The paid-up capital amounts to about 
Rs. 14,0.0. In all, 925 shares have been 
subscribed by afew share-holders, out of 
which Asbai, the wife of Lakhams: Jetha, 
one of the directors, holds 851. She became 
Qualified as*a direcloron purchasing 451° 
shares at first, butit was said that she. 
subsequently resigned, Among the orj” 
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ginal directors were Lakhamsi Jetha, 
Haridas Vallabhdas, Jamnadas Mavji, one 
Lalji Shamji or L. S. Patel, and Shivji Velji. 
Of these, Haridas.Vallabhdas and Jamnadas 
Mavji resigned on July 21, 1931, and one 
Gangji Ghela Shanghavi joined the 
directorate in or about September 1933. 
Lalji Shamji is Asbai's brother. and Shivji 
Velji is the son-in-law of Lakhamsi Jetha 
and Asbai. The managing agents of the 
company are Bhavanji Brothers of which 
firm the partners are said to he Shivji 
Velji and the two minor sons of Lakhamsi 
Jetha, namely, Virchand and Bhavanji, 
through their mother and natural guardian 
Asbai. Under their agreement with the 
plaintiff company the managing agents 
were to get Rs. 200 per month by way of 
remuneration, of which Rs. 50 were payable 
to Shivji Velji, and Rs. 150 to Asbai on 
behalf of the minor sons. - 

It appears that -the plaintiff company is 
really a one-man company, run principally 
by Lakhamsi Jetha with the help of his 
wife’s moneys and assisted by his son-in- 
law Shivji Velji. Lakhamsi Jetha was not 
called as a witness. Shivji Velji was called, 
and he said that Lakhamsi had thirty years’ 
experience of i insurance business, and that 
he had ten years’ experience as an insur- 
ance canvasser, but no further details were 
mentioned. The prospectus of the company 
is contained in a booklet called “the guide”; 
it contains rales and regulations, some of 
which are not very happily worded. The 
objects of the company are very wide, and 
have been comprehensively stated in the 
memorandum of association; some of those 
objects are reproduced in the prospectus, 
one of them being to establish a dividing 
sociely business. There are five tables at 
the end of the prospectus, Of these, tables 
A, B and C relate to. ordinary life assurance 
business, and tables D and Æ relate to the 
dividing scciety business. The age at 
admission under table D, with which table 
the Court is principally concerned in this 
suit, is between 18 and 45. There isa 
uniform rate of premium for persons of 
both sexes and ofevery age between 18 
and 45. An applicant is not called upon to 
undergo a formal medical examination 
befcre being insured; he has only to make 
certain declarations referred to in the rules. 
The payment of benefits and reliefs tothe 
claimants isto be made after deducting out 
of the monthly premiums thirty per cent. 
for the expenses of the company, a minimum 
of fifteen per cent. to forma reserve fund, 
pda not more than ten per cent, for the 
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company’s general fund. The registered 
office of the company was at first at 
Tamarind Lane, Fort, and was subsequently 
removed to Kazi Sayad Street. It was 
registered about the end of ` 1930, and con- 
menced doing its business some timein 
January 1931. 

The defendants’ Committee consisted of 
eleven members, of whom one, as I have 
already stated before, is dead, and two 
subsequently resigned. Defendant No. 11 
was the secretary of the Committee, and he 
was the only defendent who was called as a 
witness. He said that he heard in Ahmed- 
abad in or about May, 1931, about societies 
or companies working on the dividing 
principle, and that about forty of them 
were in existence in Gujarat including 
Kathiawad and Cutch. Their customers 
were drawn mostly from peasants and from 
the poor and illiterate classes of people. 
He said he read lectures and articles on the 
subject. In or about May 193], he saw 
Mr. Vallabhbhai Patel, who was the then 
President of the Working Committee of the 
Indian National Congress,. and had con- 
versation with him. As a result of the 
conversation the defendants formed them- 
selves into a Committee on or about June 10, 
1931, to report on the working of such 
companies existing in the Bombay 
Presidency. Defendants sent for the pros- 
pectuses of such companies and obtained 
some. They also consulted some leading 
actuaries, and issued a sort.of questionnaire 
to which they received replies from about 
iwenty companies. On the materials then 
before them a report was drafted in English 
on or about July 4, 1931, and ‘settled at a 
Committee meeting. 

Defendant No. 11 said thatat the time 
when the report was drafted defendants 
were not aware of the existence of the 
plaintiff company. The plaintiff company, 
however, was evidently aware of the 
existence of the defendants’ Committee, 
and the managing agents of the plaintiff 
company wrote a letter on June 30, 1931, 
to defendant No. 11, as the secretary of the 
Committee. They sent along with it two 
copies of the prospectus, and drew the at- 
tention of defendant No. 11 to the tables 
appearing at the end. The letter reached 
Ahmedabad the next day, but defendant 
No. 11 said that he was busy preparing the 
report, and that his assistant opened the 
letter, but did not place it before him till 
about July 8. Inthe meantime “the report 
was circulated among actuaries and public 
men interested in insurance business all 
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over India for their opinions, and was 
published in Ahmedabad about July 21. 


On July 23, it was placed before the defend- — 


ants’ Committee in order that they might 
consider what further steps should be 
taken by them, and the Committee resolved 
that the names of thirty-six companies 
should be recommended for being boycot- 
ted by the public generally. The resolu- 
tion was formally passed by the defendants 
on July 29. Itstated that the defendants 
agreed with the message of Mr. 
Vallabhbhai Patel to the public that the 
companies working on the dividing princi- 
ple deserved “to perish”, recommended 
that those thirty-six companies, including 
the plaintiff company, should be boycotted, 
and requested the office-bearers and others 
connected with them to sever their connec- 
tion. In the meantime, a Gujarati “render- 
ing” or translation of the report was 
published on July 26, and appeared in the 
“Praja Bandhu”, a newspaper published in 
Ahmedabad. On August J, certain addi- 
tions were made tothe English report con- 
taining the opinion of Mr. M. K. Gandhi as 
expressed in a journal called “Young India” 
dated July 31, 1931, under the heading 
“Mushroom Companies” and the opinion of 
Mr. Vallabhbhai Patel under the heading 
“Peasants Beware !” The ‘boycott resolu- 
tion” was published in the “Praja-~Bandu” 
at Ahmedabad on August 9. It was 
published in the “Hindustan and Praja 
Mitra” newspaper in Bombay on August 11, 
and the report was published in the 
“Bombay Samachar” on August 1, 1931. 


Correspondence ensued between the 
plaintiff company through its managing 
agents and defendant No. ll as the secre- 
tary of the defendants’ Committee. On 
July 22, 1931, the plaintiff company wrote to 
defendant No. 11 asking him to read their 
life insurance scheme, and to let the company 
-know if the defendants wanted any further 
explanation or information. On July 26 
defendant No. 11 replied, stating that he 
had noted with satisfaction some of the 
distinguishing features of the plaintiff com- 
pany, but he added that the company 
worked on an unsound principle known as 
the dividing principle, and advised the 
plaintiffs to consult an experienced actuary 
on the point. The plaintiff company there- 
alter wrote several letters in August asking 
why the defendants considered that princi- 
ple unsound. At first the defendants sent 
no reply, but on August 14 defendant No. 11 
replied to the letters, and referred the plain- 
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tiff company to the report and the opinion 
printed at the end of it, and advised the 
company to scrap the dividing principle 
altogether. In the meantime the “boycott 
resolution” was published in Bombay on 
August 11, as I have said before, and on the 
same day the plaintiff company wrote by 
registered post to the defendants saying that 
the resolution was defamatory of them as 
their name was included in the list of com- 
panies recommended for being boycotted, 
and that the resolution made it difficult, if not 
impossible, for them to secure customers. 
They asked the defendants for an apology, 
and in default threatened action. A remind- 
er was sent on August 15, and defendant 
No. 11 replied enclosing a copy of the Guja- 
rati report and referring the company again 
to the ‘opinions of the actuaries embodied 
in the report and the opinions printed at the 
end of the report. The defendants refused 
to apologize. On August 31 defendant 
No. 2 wrote to the plaintiffs that the defen- 
dants’ Committee had acted bona fide in the 
interest of the insuring public. Thereafter 
the suit was filed on September 29, 1931. 
The plaintiffs’ cause of action is based on 
the report published by the defendants’ 
Committee on “the boycott resolution ” and 
the heading ofa publication in the issue of 
the “Gujarati” of August 16,1931, and itis 
alleged in para. 13 of the plaint that 
by reason of these libels which the plaintiff 
company complains of, fit has been injured 
in its credit and reputation and in the way 
of its business, and has suffered great loss 
and damage. The plaintiff company claims 
Rs. 50,000 in lump as general damages, 
which means such damage as the law 
presumes to be a necessary consequence of 
the defamation, and is distinguished from 
special damage, or to put it more accurately, 
actual damage, -which is not presumed, but 
has to be alleged and proved. It has been 
held that in the case of a company ora 
trading corporation the words complained 
of are not actionable without proof of special 
damage, if they refer only to the personal 
character or reputation of its officers; but 
words calculated to reflect upon a corpora- 
tion in the way of its property or trade or 
business, and which are calculated to injure 
it therein, may be actionable without proof 
of special damage. It was pointed out by 
Lord Esher, M. R., in South Heiton Coal Co. 
v. North-Eastern News Association (1) at 
p. 139* that if was impossible to lay down an 
(1) (1894) 1 QB 133; 63 L JQ B 293; 69 LT 844; 
42 W R 329; 58 J P 196. a 
Page of (1894) 1 Q. B.—lÆEd.] OnE aes 
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exhaustive rule as to what would bea libel 
-of a firm or a company, but it has been 
generally held that a corporation has a 
trading character which may be destroyed by 
libel. For instance it was held in that case 
that it was defamatory to say of a colliery 
company that the cottages let by its 
proprietors to their colliers and workmen 
were in an insanitary condition, for such 
an imputation was likely to injure its re- 
putation in the way of its business. If it 
is alleged that a trading company is insol- 
vent or will be insolvent in the future, or 
consists of alien enemies in its constitution 
or management in a time of war, it 1s entitl- 
ed tosue. It can also sue if itis alleged to 
be in the practice of holding out false 
. hopes to the publicor entering into con- 
tracts which are absolutely insecure: Wil- 
liams v. Beaumont (2). In Metropolitan 
Saloon Omnibus Co. v. Hawkins (3) at p. 90* 
Pollock, ©. B.. suggested that the right of 
action of a corporation to sue for libel was 
limited to a publication which affected its 
property but it has now been held that there 
is no such limitation. The question for 
consideration is whether the words com- 
plained of are in disparagement of its corpo- 
rate property, or Its business or its reputation. 
In the words of Lord Blackburn in Capital 
and Counties Bank v. Henty (4) at 7777 an 
action willlie if the statement is published 
without lawful justification or excuse and 
is calculated to convey to those to whom it 
was published an imputation on the plain- 
tiffs injurious to them in their trade or hold- 
ingthem up to hatred, contempt or ridicule. 
In order therefore tosucceed in this action 
the plaintiff company must establish (a) 
that the words complained of are defama- 
tory inthe way of iis business, (b) that they 
were published by the defendants, and (c) 
that they refer to the plaintiff company. 
As I have said before, the publication has 
not been denied. The allegation, Lowever, 
is that the words were falsely and malicious- 
ly published, and this is denied by the 
defendants. The words “falsely and mali- 
' ejously” appear invariably in pleadings in 
defamation suits. All defamatory words 
are presumed to be false, and it is for the 
defendants to prove that they are true. 
But malice in sense of a corrupt or wrong 
„O (1833) 10 Bing 260;3M & S 705; 3 LJO P 


(3) (1859) 4H & N 87; 28 LJ Ex 201; 7 WR 265; 
"5 Jur. (N. 8.) 226. < 

(4) (1882) 7 A O 741; 52 L J Q B 232; 47 J Pala: 
gl W R157. 
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motive is not an essential ingredient of the 
cause of action; it is not the gist of the 
aclion. The liability for defamation arises 
not from a malicious intention to defame 
but from the publication of the defamatory 
words. It isnot therefore for the plaintiff 
to prove malice, except when the defendant 
pleads and proves privilege or fair and 
bona fide comment on a matter of public 
interest. Malice may also be material in 
the assessment of damages. The words 
complained of may be defamatory in their 
ordinary sense, and must prima facie be 
understood by the Court in the same sense as 
the rest of mankind would ordinarily under- 
stand them. They may also be defamatory 
in a secondary sense in which case the plain- 
tiffs have to allege and prove what is called 
an innuendo, that is, the plaintiffs must 
show that the words, not defamatory in 
iheir ordinary meaning or without a special 
application, are used with a specified libel- 
lous meaning. The burden is on the plain- 
tiff to show that the meening they have 
assigned tothe words is the true meaning, 
if itis traversed by the defendants. The 
plaintiff company must also prove that the 
words complained of might reasonanly be 
understood by the persons to whom they 
were published to refer to the company, and 
that in fact they were understcod to refer 
to it If the words have in fact injured 
the company in the way of its business, 1b 
is no defence to səy that they were not 
meant to be defamatory, for the question 
really is “not what the writer of an alleged 
libel means, but what is the meaning of the 
words hehas used”: Capital and Counties 
Bank v. Henty (4). It is also no defence for 
the defendants to say that they did not intend 
to refer to the plaintiff company; as Lord 
Loreburn, L. C., suggested during the argu- 
ment in E. Hulton & Co. v. Jones (5), the 
question is not so much who was ment as 
who was hit. In England it is for the 
Judge on reading the innuendo and alter 
hearing the evidence upon it to say whether 
the words are reasonably capable of; being 
understood in the particular meaning as- 
cribed to them. To do that he has to take 
into account not merely the words complained 
of, but the manner end occasion of the 
publication, the persons to whom they were 
published, end all other facts which are 
properly in evidence as affecting the mean- 
ing of the words in the circumstances of the 
particular case. It is then for the Jury to 
say ‘whether the words in fact bore that 


(5) (1910) A C 20;79 LJ K B198; 26 TL R 128; 
048 J 116; 101 L T 831. 
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meaning. In India the plaintiffs have to 
satisfy the Court on both thess points. The 
evidence must be such as to satisfy the 
Court that the words will convey that parti- 
cular defamatory meaning to reasonable 
men, and it is not enough to say that the 
words were understood by. some persons in 
_that definite sense or weré understood to 
refer to the plaintiffs. Nor can the plain- 
tiffs prove the innuendo by simply asking 
their witnesses what they understood by the 
words complained of unless they have laid 
a basis or established a foundation. by let- 
ting in evidence of facts and circumstances 
to show that words which bear their ordi- 
nary English meaning have a libellous 
tendency: Daines v. Hartley (6), at pp. 205 
and 206*. This case was cited with approval 
in Simmons v. Mitchell (7) p. 1637. The rule 
has been thus put by Pollock in his Law of 
Torts, Edn. 13, p. 260 : 

“Words are not deemed capable ofa particular 
meaning merely because it might by possibility be 
attached to them ; there must be something in either 
the context or the circumstances that would suggest 
the alleged meaning to a reasonable mind.” 

I wili now deal with the alleged libels 
in the order mentioned inthe plaint. The 
_ report is headed : 

“Report onthe Free Insurance Companies and 
Provident Societies working inthe Bombay Pre- 
sidency.” 

The names of the members of the defen- 
dants’ Committee appear at the top, and 
the report is signed by defendant No. 1 


28 the president ofthe Committee. The 
term “Free Insurance OCampany” is a 
misnomer. It seems to imply that the 


company effects policies on lives without 
charging any premium to the policy-holders 
and defendant No. 11 stated that several 
companies working on the dividing 
principle had in their prospectuses describ- 
ed themselves as such. They are really 
not “free” in the literal sense of the 
word, and defendant No. 11 said that he 
therefore, used” to put the Gujarati word 
‘for “Free” always in inverted commas. 
The report isin general terms about com- 
panies working on the dividing principle, 
forty of which were said to have been 
working in Gujarat alone duringthe year 
before the publication of the report, the 
total number for the whole of India ex- 
` ceeding one hundred. It refers to two 
such companies in particular es illustra- 


tions ofthe general remarks.. It ends by 
(6) (1848) 3 Ex 200;18LJ Ex 81. 
(1) (1880) 6A C 156; 50L J P O 11; 45 J P 237; 
29 W R 401; 43 LT 710. 
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requesting the Working Committee of the 
Indian National Congress to declare un- 
equivocally that such companies are not 
life insurance companies, but are unscien- 
tific, unsound and unworkabie, and should 
not be supported by the public until they 
have remodelled their insurance schemes. 
The reasons for this request are then set 
out one after the other. The plaintiff 
company has not been referred to therein 
eonomine. The plaintiffs, however, say that 
the report was meant and understood to 
refer to the company as it is included in 
the list of the companies which were re- 
commended in “the boycolt resolution” fol- 
lowing the report. Even apart from the 
resolution, the companies working on the 
dividing principle are determinate class 
which can be ascertained and, therefore, 
the plaintiffs are entitled to sue the defen- 
dants by proving that the words complain- 
ed of refer tothe plaintiff company and 
are defamatory of it in the way of its 
business. The plaintiff company relies par- 
ticularly on the passages referred to in 
para. 4 of the plaint as containing the 
innuendoes which they have set out in paras. 
5 to 8 of the plaint. The first passage 
is set out in para. 4 (a) in which the 
defendants state that about twenty-five 
years back fromthe date of the report 
about 1,200 companies working on the 
dividing principle were in existence in 
India, that out of these, 1,100 were obliged 
to close their doors within 10 years and 
the adventurers who floated such compa- 
nies succeeded in filling their pockets at 
the cost of the ignorant poer. Then come 
the real words that are complained of : 

“Tt isexactly after a gensretion that a new set 
of adventurers has again sprung up end started 
these societies working on the ‘Dividing Principle’ 
under the misleading nama of ‘Free Insurance 
Com panies.” 

The plaintiffs say that these words were 
understood to mean that the plaintiff com- 
pany was started and was carried on by 
adventurers who filled their pockets at the 
cost of the ignorant poor. What is the 
evidence on which the plaintiff company 
asks the Court to hold that those words 
in that passage bore the meaning they 
allege and in refernce to the company ? It 
appears from the Indian Life Insurance 
Year Book for 1921-1922, published by 
the authority of the Government of India, 
that sixteen years before that year there 
were about 1,200 societies 1n existence in 
India ofthe provident insurance type, that 
only twenty-nine out ol these societies re- 
mained of which seventeen were either 
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‘working on- the dividing plan with- 


“out any minimum guarantee or on “the 


‘not susceptible of actuarial valuation. 


“wanted to act on the 
-it up by “the boycott 


déath call system” and were consequently 
Tt 
is, however, in evidence that the defendants 
report and followed 
resolution” and 


“though the report and the resolution were 
- published at Ahmedabad on different dates 
-they were published in Bombay in Gujarati 


‘on two consecutive days, 


‘ appearing in the “Hindustan & Praja Mitra” 


-on August 11, andthe report in the Bum- - 


“bay Samachar of August 12, 1931. The 


‘ publication 
: denied by the defendants. It was suggest- ` 


in Bombay has 


ed that both the report and the resolution 


“were published by them at the instance of 


.the Working Committee 


of the Indian 


“National Congress which is said to have 


“been a powerful 
- 1931. 


and influential body in 


stated that they had heard of the Commit- 


4 


tee, that the Congress was behind the 


-Committee and that they were themselves 


- “congressmen” who were ready to 


follow 


-its résolution. 


“and work upon the dividing principle and . 
‘the report attacks the principle and 
- companies that follow it. 


The resolution in question recommends 


the boycott of certain companies includ- 


ing the plaintiff company, which follow 

the 
It was. argued 
that the resolution should be considered 


- separately from the report and that the 
‘ plaintiffs could not read the resolution into 


the report in orderto construe the report. 


‘It is true that they donot constitute one 


libel. They are separate but they were 


published almost simultaneously in Bem- 


“bay, end read one 


after the other’ in 


: Bombay and it might well be argued by the 


plaintiff company that it was likely that men 


‘of ordinary sense on reading them would be 


-the way of its business. 


prejudiced against the plaintiff company 
and would have nothing to do withit in 
The vresoluticn 


was published in Bombay before the 


“report and iInmy opinion the publicaticn 
: ofthe resolution is one of the surrounding 


circumstances which goto show how the 
words inthe report were capable of being 
understood by men of ordinary sense cr 


ordinary reasonable men, meaning men 


“ average man in the class 


who have the knowledge, intelligence, ex- 
perince end even the prejudices of the 


of people to 
‘whom the words were meant to be pub- 


“ lished. Defendant No. 11 in his evidence 


- said that the passage referred 


to- free 
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The witnesses called by the plaintiff ` 


. company 


. cially effect the company inthe | 
its business from its very Inception. As 
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insurance companies and that the plaintiff 
com- 
pany. But this is mere quibbling, because 
he admitted*that the report refers tofree 
insurance companies wolking on the divid- 
ing principle, and he has called the 
plaintiff company one of such companies. 

The question, therefore, is whether the 
inference suggested by the innuendo is 
an inference which reasonable persons 
will draw. The passage refers to 
the adventurers of the past who had 
started similar companies and filled their 
pockets atthe cost ofthe ignorant poor, 
and it goes on tosay that in the present. 
such companies were again started by “a 
new set of adventurers.” The word “ad- 
venturers” is used in the English report, 
the word used inthe Gujarati report is 
‘talembaj’ which primarily means an 
athlete, but.it also means a vagabond. The 
Gujarati report, however, is, according to 
the defendants’ own admission 2 render- 
ing or translation ofthe English report, 
anid the word which they have themselves 
selected inthe report which was first 


- published in English is “adventurers.” Now 


an adventureris described in the diction- 
aries as one who ison the look out for 
chances of personal advancement and this 
may be by methods which are not always 
straight. The defendants say of the past 
adventurers that they had succeeded in 
filling their pockets at the expense of the 


_ poor, andthe suggestion isthat the new 


set of adventurers are also men of that 
type. Moreover, it has been stated in “the 


boycott resolution” that all possible help 


should be rendered to tke poor to 


get 
back their moneys paid by 


them into 


. companies working onthe dividing prin- 


ciple andthe plaintiff company is one of 
them. It was argued cn behalf of the 
defendants that the words refer only to 
those who floated or started the companies, 


i. en the promcters of the ccnipanies, and 
.that the words do not affect the company 


in the way of its business because an al- 


_leged libel on promoters is not necessarily 


e libel on the company in the way of its 
business. Ordinarily persons who start a 
especially small companies 
are in fact also the persons who carry 


-on its menagment, and to call the pro- 


moters of a company like the plaintiff com- 
pany “a setof adventurers’ would prejudi- 
way of 


I have said beforethe test is what the 
words used will mean to an average rea- 
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sonable man, snd I think it will he con- 
ceded that sucha person will not be able 
to distinguish strictly between the promo- 
ters ofa company end its managers. De- 
fendant’s Counsel ergued that it had been 
proved in fact that the promoters of the 
plaintiff company were adventurers. 

In the first place there is no plea of 
justification nor is there any sufficient evi- 
‘dence to show who the promoters were 
and how they were in fact adventurers, 


except that the first subscribers to the 
memorandum of the company were not 
men who had large experience in busi- 


‘ness. In my opinion, therefore, the words 
are fairly capable of sustaining the in- 
nuendo, and eccording to the evidence of 
the plaintiffs’ witnesses they were so 
understood by them. I was particularly 
impressed by the evidence of Jethabhai 
Nagda, one of the founders of the Bombay 
Insurence’ Brokers Association. It must be 
said that 9 certain emount of paraphras- 
ing by the witnesses of the passages refer- 
red to inthe plaint as containing the in- 
nuendoes was Inevitable But the witness 
Jethabhai Nagda clearly stated that the 
‘report did not consist merely of advice to 
the insuring public, but contained allega- 
‘tions thet reflected upon the founders and 
managers of the company. Dr. Vora, an- 
other respectable witness, went even fur- 
ther. He said he had been asked 
to bea director of the plaintiff company, 
that he read the report only and not the 
resolution, and on reading ihe report he 
thought that he would heave nothing to 
‘do with the plaintiff company, end he re- 
‘fused to beccme one of its directors. It is 
mo defence to say that the defendants 
were not aware of the existence of the 
“plaintiff cempany atthe date of the draft- 
ing of the report. lfin fact they were in 
existence, and the words in the passage 
‘referto them, they would have a griev- 
ence under the law, In sny event, the de- 
fendants became aware of the existence of 
‘the plaintiff company within a week after 
‘the report was drafied and certainly long 
‘before ifs publication. 

‘ It was argued on behalf of the defen- 
dants that the words complained of in this 
passage are really not defamatory of the 
plaintiff company, but are only a fair and 
‘bona fide comment ona matter of public 
interest. Ifthe words are such comment, 
they are not actionable. Plaintiffs’ Counsel 
argued thatthe defendants cannot put for- 
ward the alternative plea of fair and bona 
‘fide comment after first pleading that the 


UNION BENEFIT GUARANTEE CO V. THAKORLAL (BOM) 


_is open toany member of the 


*Pageof 15 Bom. L. R.—[Ed.] 


777 


words were not published of and concern- 
ing the plaintiff company, for the defence 
of fair and bona fide comment in effect 
admits that the words were published of 
and coneerning the plaintiff company. In 
my opinion, however, it is open to the de- 
fendants to raise this alternative plea, for 
all kinds of inconsisteht pleas can gener- 
ally betaken up bv a defendant. They 
cannot plead the defence of fair and bona 
fide comment only, and then seek to show 
thatthe words were not published of and 
concerning the plaintiff company. It was 
pointed out in Nadirshaw H. Sukhia v. 
Pirojshaw R. Ratnaqar (8) thatit is of 
the essence of the plea of fair and bona fide 
comment (p. 169*) 

“that it should be, in the first place, comment on 
facts truly stated on a matter of public in- 
terest. In other words, given facts which are 
true as rega~ds a matter of public interest, it 
public at large to 
comment onthem fairly, but if any allegation of 
fact imputing any act or acts of misconduct is 
made in the course of the comment, libel is out 
of the sphere of fair ccmment, and can be 


justified only on the ground that the allegation ig 
true.” 


The defence is only applicable to ex- 
pressions of opinion as distinct from asser- 
tions of fact. The onus is onthe defend- 
ants toshow thatthe matter commented 
upon isa matter of public interest, that 
the statements of fact relating thereto are 
true, and that tbe comments based on the 
facts are fair and bona fide. Itis then for 
the plaintiffs to show that the words ex- 
ceed the Jimits of fair comment, and are 
not the real expression of the defendants’ 
opinion, or that the words are inspired by 
malice. In England itis for the Court to 
decide whether the matter commented upon 
if one of public interest and whether 
there is evidence that any part of the 
words complained of exceed the limits of 
fair comment. If the Court is of opinion 
that there is evidence that any part of the 
words complained of go beyond the 
limits, it is for the jury tofind whether 
that is so ornot. Nowitis usual for the 
defendant ina libel action to set up what 
is called the “rolled-up” plea as the de- 
fendanits have done in this case, namely, 
to state in defence thatin so far as the 
words consist of allegations of fact they 
are true in substance and in fact, and in 
so far as they consist of expressions of 
opinion, they are in the nature of a fair 
and bona fide comment on a matter of 
public inéerest. It hasbeen held that this 


(8) 15 Bom. L R 130; 19 Ind. Cas, 98, 
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composite plea is really a plea of fair 
comment only; see Sutherland v. Stopzs (9). 
In the first place, canit be said thatthe 
subject-matter of the words complained of 
is a matter of public interest? There is 
no exact definition of wheta matter of 
public interest is. Matters of public 
interest are very numerous 7 are usually 
grouped under certain head 

A matter of public eee can gener- 
ally be said tobe a matter or subject 
‘which invites public attention or is open 
to public discussion or criticism. It has 
been held that the prospectus of a compan 
isa matter of public interest, and I ae 
no reascn why the management of its 
business according to the prospectus which 
invites the public | to deal with the company 
should be considered es a matter merely 
for the prospective share-holders of the 
company, and nota matter of public in- 
terest. It is a schemes or project placed 
before the public, andin my opinion the 
conduct ofa private business, if itis of 
a sufficiently large extent or concerns a 
sufficiently largė number of persons, isa 
matter of public interest. There is no 
definite standard of fair criticism, as was 
pointed out in Merivale v. Carson (10), but 
every latitude is given to opinion and even 
to prejudice. It is, however, necessary 
that the comment should be on facts 
which are true, and not on fiction: For if 
the facts donot exist, the foundation of 
the plea is gone. Plaintiffs’ Counsel argu- 
ed that there were many misstatements of 
fact in the report; for instance, it is said 
in the report that no company working 
on the dividing principle in the past has 
eyer survived twelve years, whereas in 
fact it appears from the Indian Insurance 
Year Bonk for 1932 that there were some 
such companies which had survived more 
than twelve years. This does appear to 
be a misstatement of fact, and a comment 
based upon it in reference to the plaintiff 
company cannot be said to be fair, but 
Ido not think that a long and general 
report can be said to beentirely vitiated 
by reason of a single misstatement. 

The important requirement is that the 
comment must be fair, that is to say, it must 
be relevant to the subject-matter com- 
mented upon and honest in the expression 
of the writer's real opinion, though mere 
honesty of purpose would be of no avail 


(9) (1925) A O 47; 94 LJK B166; 69 5 J 138; 132, 


L T 550. 
KO (1887) 20Q BD 275; 36 W R 231; 52 J P 261, 
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if the words exceeded the propsr limits. 
The fact that a comment is honest does 
not necessarily make it fair. But an ex- 
aggerated or strong or prejudiced com- 
ment isnot necessarily unfair, though the 
fairness ofthe comment often depends 
upon the language used. Small errors as 
to details which are immaterial should, 
however, be overlooked. The comment 
must also be bona fide, and not made 
from any malicious motive. Malice de- 
stroys the defence, though it is for the 
plaintiffs to prove it. In my opinion, it is 
, bona fide comment to 
say ofa company that it is started by a 
set of adventurers. The words exceed the 
limits, are defamatory of the plaintif com- 
pany inthe way ofits business. It is 
really not fair to say that those responsible 
foy floating a company who presumably 
will be the persons who in the eyes of 
reasonable men will carry on the business 
are men who are out for their own per- 
sonal aggrandisement at the expense of 
the public, and especially the poorer 
cl asses of the public, and next passage 
in the report complained of by the plain- 


tiffs runs as follows :— 

“As nosuch company working on the Dividing 
Plan has ever survived twelve years, the ques- 
tion of the fulfilment of the guarantee has never 
arisen, and is never likely to arise in future.” 


Plaintiffs say that these words were un- 
derstood to mean that the plaintiff com- 
pany would not last for twelve years, and 
that it professed to guarantee the perform- 
ance of certain obligations, well know- 
ing thatit would not exist long enough 
to be called upon to fulfil such guarantee. 
The first question is whether ‘the words 
complained of are fairly capable of sustain- 
ing the innuendo. Defendant No. 11 in 
his evidence stated that he read the 
names of some of the companies working 
on the dividing principle in the Indian 


‘Assurance Year Book for 1918. This Year 


Book is published for every year under 
the authority of the Government of India 
in the month of July of the succeeding 
vear. Itis a yearly publication which has 
been relied on in this case by either side. 
Defendant No. 11 has further stated that 
he did not find the same names in the 
Year Book of 1929, and that was the rea- 
son ofthe statement inthe report which 
is the subject-matter of the dispute. This 
may show the defendants’ bona fides, as it 
cannot be said that a statement of this 
nature is based merely on imagination, but 
it will still be no defence if the words can 
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be fairly capable of conveying the alleged 
meaning. The words donot appear to be 
sufficient to reasonably convey the imput- 
ation that the plaintiff company professes 
to fulfil a guarantee, “well knowing" 
that infact it would not. Further it was 
argued that a statement as to what might 
happen in the future was not necessarily 
an imputation on the plaintiff company in 
its operations at present. 

At the same time Iam of opinion that 
to say of a trading concern, however 
small, that if takes upon itself certain 
obligations on receiving people’s moneys 
for effecting policies, and will not bein 
existence long enough to be able to per- 
form those obligations, does cast an impu- 
tation in the way of its business which 
on the face ofit is defamatory. It is not 
enough for the defendants to say that the 
words are merely an inference as to the 
future based on what had happened in 
the pas, though that inference is sup- 
‘ported by the opinion of a well-known 
actuary, Mr. Vaidyanathan, who gave 
reasons based on his calculations why a 
company working on the dividing principle 
will not ultimately be able to fulfil its 
obligations. A statement of this nature 
‘does overstep the limits of fair and bona 
fide comment, as it imputes to. a going 
concern a future insolvency by reason of 
which its business in the present will be 
prejudicially affected. The plaintiffs have 
called certain evidence which shows that 
the words were in fact understood in this 
meaning by some of ihe witnesses, but 
one of them, Ratansi Damji Khona, said 
in his cross-examination that he did not 
even understand what a guarantee meant 
though he first attempted to give his 
explanation in his examination-in-chief. 
The defendants could have called evidence 
on their behalf to show thet persons had 
read the words complained of in this as 
well as in the other passages, but did not 
understand them to bear the meaning 
alleged in.the innuendo nor to refer to 
the plaintiff company. They have chosen 
not to do so. 

The next two passages in the report set 
out in paras. 4(c) and 4 (d) of the plaint 
can be considered together. The words 
complained of are to the effect that com- 
panies working on dividing principle are 
unactuarial, and, therefore, unscientific, 
unsound and unworkable, and would come 
to grief unless they resorted to unfair 
tactics and unfair methods such as dis- 
qualifying claims received, encouraging 
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lapses of policies and in other ways rais- 
ing difficulties in the way of persons keep- 
ing up their policies. The plaintiffs say that 
these words were understood to mean 
that if the plaintiff company continued 
to flourish, it can only do so because it 
resorts to the unfair tactics and methods 
which I have mentioned before. In my 
Opinion the words complained of are in- 
capable of bearing that meaning, nor are 
they defematory in their natural and 
ordinary meaning. That such companies 
are unactuarial and, therefore, unscientific, 
unsound and unworkable is a matter of 
opinion which may be right or wrong. 
The Provident Insurance Societies Act does 
recognise divided insurance business, that 
is insurance business on the dividing 
principle, but the opinion that it is un- 
actuarial and unscientific is supported by 
expert actuaries, including the Government 
Actuary, and one of them, Mr. Vaidye- 
nathan, was called to explain why these 
companies could be called unactuarial and 
unscientific. He hes given his reasons at 
full length. He was called as a witness 
in order to show that the defendants had 
made bona fide inquiries before launching 
their attack upon such companies, and 
that their criticism was based on a 
knowledge of the subject supplied to them 
by a well-known actuary among others. 
In-my opinion the words cannot and 
do not. mean that the plaintif company 
will continue to flourish because it actu- 
ally resorts or has in fact. resorted to un- 
fair tactics and methods. By a mere in- 
nuendo you cannot give a new sense to 
words which they do not naturally bear. 
There can be no question of the plaintiff 
company continuing to flourish, because 
it had just started and hardly begun its 
business. The words reasonably mean that 
if such companies after they had been 
started tried to flourish, they could only do so 
if they adopted unfair tactics and methods. 
They do not mean that such companies 
including the plaintiff company will adopt 
such tactics and methods in the future in 
order to flourish or that they have done so in 
the past. The plaintiffs’ witnesses them- 
selves said that they understood that such 
companies would not flourish unless they 
were dishonestly worked, but they need 
not necessarily be so worked. The plain- 
tiffs might at any time determine rather 
to close their doors than to continue by 
such methods, assuming that such methods 
were necessary. Shivji Velji who is a 
director of the plaintif company stated 
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thet he “understood the words to” mean 
that if they worked honestly they would 
have to close their doors, which does not 
mean that they would necessarily work 
dishonestly in order to keep the doors 
open. These words are, therefore, not 
defamatory of the piaintifl company, and 
the opinion that such.,companies are un- 
actuarial and therefore unscientific is a fair 
and bona fide comment upon a matter of 
public interest. l 

The next passage in the report which 
the plaintiff company complains of is set 
out in para. 4 (e) of the plaint. There 
itis stated that alarge number of man- 
aging agenis of such companies were 
adventurers who knew how to make money 
by voting themselves fet salaries and 
commission and were making fantastic 
promises of large returns in a short time 
and were practically robbing the poor 
classes of the public .of their hard-earned 
moneys. lt is further stated that most of 
them are insurance convassers who had 
suddenly raised themselves to the status 
of managing directors and that it was 
discovered that some of them had “a shady 
past.” Plaintiffs say that defendants mean 
by all these words and were understood 
to mean that the plaintiff company was 
run by a sort of managing agents and 
directors who were not fit tobe such, and 
who had a shady past. There is in this 
passage no doubt a strong imputation on 
a large number of the managing agents 
and directors who are -called adventurers 
who had robbed the poor, and the question 
arises whether it may be applied to the 
plaintiff company. 

You cannot by an innuendo stretch the 
natural meaning of the words, but it is 
open by the innuendo for the plaintiffs to 
point out and to prove to whom it epplies, 
Counsel for the plaintiffs relied on [ye 
Fanu v. Malcomson (11), ia which the 
words were that “some of the Irish facto- 
ries” had practised cruelties cn their 
workmen, end it was proved thet the 
plaintiff's factory was thercby meant. 


Though the plaintiffs were not described 


by name in that case, it was known who 
‘they were, and satisfactory evidence was 
led to show that they were meant and hit. 
Are the words complained of, therefore, 
predicable with reasonable certainty of 
the plaintif company? Do the words 
reasonably mean that the managing agents 
of the plaintiff company were adventurers 
or hed a shady past? The words are 
(11) (1818) 11 H L O 637; 73 RR 213. 
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capable of a defamatory meaning. More- 
over, the réport has to be read as a whole 
and reading this passage in connection 
with the passage set out in para. 4 (a) of 
the plaint and “the boycott resolution,” 
the words.can be reasonably said to apply 
to the plaintiff company. A reference to 
the large number of managing agents of 
such companies also as ‘adventurers” 
makes it clear that the authors of the 
report are making no distinction ‘between 
those who started the companies and 
those who managed or would manage the 
buisness. It is true that one of the wit- 
nesses, Ratansi Damji Khona, said that 
he did not even know who the managing 
agents of the plaintiff company were, 
and he could not, therefore, say whether 
they were the adventurers who were meant 
or whether they were the persons who 
had a shady past, but the other witnesses 
seem to hive understood who was meant. 
As the words are capable of a defamatory 
meaning, and were understood to apply to 
the plaintiff company, the question of fair 
and bona fide commeut does not arise, 
because such a comment would take the 
words outside the region of libel. In my 
opinion, therefore, the plaintiffs have 
succeeded in proving this innuendo too. 
The last statement which the plaintiffs 
complain of as defamatory per se is that 
the companies working on the dividing 
principle are “a curse to Indian insurance 
enterprise.’ These words are, in my 
opinion, a very strong expression of opinion 
but they do not exceed the limits of fair 
and bona fide comment on a matter of 
public interest. The expression itself is 
borrowed from the introductory statement 
in ths Government Life Assurance Year 
Book for 1918, though that fact in itself 
can Tord no defence if the words are 
defamatory. 

I will now desl with what has been 
called “the boycott resolution.” It is set 
out in extenso in pare. 10 of the plaint. 
The defendants have answered para. 10 by 
denying that the resolution was written 
or published or caused to be published 
falsely or maliciouly as alleged by the 
plaintiffs. That is really not a defence. 
Their defence seems to be as gathered 
from the general answer to para. 13 of 
the plaint, that the words are*atair and 
bona fide comment on a matter of public 
interest. It is stated in that resolution 
that it was unanimously resolved that the 
defendant's Committee agreed with the opi- 
nion of Mr. Vallabhbhai Patel in connection 
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with free insurance companies that they 
should “perish,” that isto say, they should 
be abolished, or, as the resolution recorded 
in the minute book of the defendants 
shows, taken into liquidation, as early as 
possible. The Committee next earnestly 
appeals to the directors, legal adviseis and 
auditors, and all office-bearers of such com- 
panies to sever their connection with them, 
and enjoins that all assistance should be 
given to the poor to recover their moneys 
which they have already paid in. The 
Committee earnestly recommends the public 
generally to boycott thirty-six free insur- 
ance companies which are doing business 
on the dividing principle. A list of such 
companies is given, and the plaintiff company 
is the tenth in the list. S 

The first question is whether a recom- 
mendation to the public to boycott a 
trading concern, that is to have no busi- 
ness intercourse with it, is defamatcry 
per se of the trading concern in} the way 
of its business. It has been held that it 
is actionable to put a man’s name on a 


“black list” with the object of inducing. 


people not to have business dealings witu 
him or with the object’ of bringing him 
into public odium or contempt: see Trol- 
lope and Sons v. London Building Trades 
Federation (12). In that case’ an injunc- 
tion was granted restraining any further 
publication of the “black list” complained 
of on the ground that its publication was 
a purely malicious act unnecessary for 
the protection of the defendants or the men 
whom they represented, and was actuated 
by ill-will and intended to injure the plain- 
titis. The decision of Kekewich, J., was 
confirmed, though not without hesitation, by 
the Court of appeal; the judgment of the 
Appeal Court is reported in the same 
volume at p. 280*. In Ware and De 
Freville, Ltd. v. Motor Trade Assiciation 
(13), the defendants who were a trade union 
published a list called aa stop list” in 
order to enforce compliance with their de- 
cisions. The plaintiffs who were dealers 
in motor cars but were not members of 
the defendants’ association advertised on 
behalf of a customer a motor car which 
was being menufactured by a member of 
the defendanis’ association at a price ex- 
ceeding the limit fixed by the association. 
Lhe plaigtiiis’ name was thereupon put in 
the “stop list.” It was held that in the 

(12) (1895) 11 TLR 228, 

(13) (1921) 3 K B40; SLIKB 949; 37 TLR 
213; 65 S J 239; 125 L T 265, 
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absence of eny evidence that the words 
would be understood in a meaning other 
than in their ordinary meaning, the plasin- 
tiiis were not entitled to succeed. Is put- 


ting the name ofa trading corporation cr 


company in a list of companies recom- 
mended for being boycotied an instrument 
of coercion? In the last case Serutton, 
L.J., was of opinion that the very word ‘boy- 
cotting’ was a question-begging epithet.” 

The word by itself might at times con- 
tain an e.ement of whet may be celled 
forcible persuasion, -but that would depend 
on the circumstances of the case. In this 
case the Committee recommended io the 
public to boycott the different companies 
including the plaintif compeny : they have 
not made any threats of coercion to third 
persons if they deal with the plaintiffs. 
There is no evidence that the defendants 
had conspired to injure the plaintiffs jn 
pursuit of eny malicious purpose. There 
1s no evidence that any one of them was 
actuated by spite or ill-will or with 
a desire to injure the plaintiff company. 
Nor was there, as I have already stated, 
any threat or intimidation or coercion held 
out to anyone to follow the resolution. In 
fect the plaintiffs witness Jethabai Nagda 
admitted that it wes left tothe option ot 
any member of the public to boycott the 
company. It is true that the recommen- 
dation was not made by the defendants 
in furtherance of any trade interests of 
themselves, but I cannot see why they 
should be held liable merely because they 
had no trade interests to protect, if they 
bona fide considered that wnat they were 
doing was in the interest of the insuring 
public, and they were not actuated by 
any malice or ill-will towards the plain- 
tiffs. 

In my opinion a mere recommendation 
to boycott-is not defamatory per se. It is 
actionable, if the plaintiffs can show that 
they have substained speciel or actual 
damage, and it has been held that gen- 
eral loss of business is sufficient “special 
damage" in such cases. The plaintiffs 
were asked to furnish the particulars of 
any special damage which they may have 
suffered, but they have not given any be- 
yond what they have stated in para. 13 
of the plaint in which it is generally aj- 
leged that the business of the company 
has fallen off and it has become diticut 
if not impossible, to enrol new members, 
J will geal later with the question 
whether in fact they have suffered 
special damage. l i 
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The resolution, however, is not made up 
merely of a recommendation to boycott. 
It also contains an expression of opinion 
in the guise of an agreement with the 
opinion of Mr. Vallabhbhai Patel that 
such companies ought to perish, and it 
goes on to state that the office-bearers 
of such companies should resign from their 
posts, and assistance should be given to 
the poor to get back the mcneys which 
they have paid into such companies. These 
words clearly imply an imputation that the 
business should either be closed or taken intc 
liquidation. There -is further the imput- 
ation that the poor people had been rob- 
bed of their moneys. In my opinion all 
these words are defamatory of the plain- 
tiff company. in the way of its business, 
and are not a fair and buna fide comment 
on a matter cf public interest. The plaintiff 
company lastly complains cf a publisation 
in the issue of the “Gujarati” of Bombay 
dated August 16,1931, which reproduces 
the purport of the boycott resolution and the 
list of companies recommended for being 
boycotted by the public under the heading 
“Fraudulent Insurance Companies depriving 
the poor subjects of (their) wealth”. In 
their written statements the defendants 
denied that they had falsely or maliciously 
published or caused to be published 
what appeared in the “Gujarati®, on 
August 16,1931, and stated that they 
were not responsible for what was publish- 
ed in the said newspaper. 

It was, however, admitted by defendant 
No. 11, in his evidence that the publica- 
tion in the “Gujarati” was at the instance 
of the defendant's Committee, but he de- 
nied that the defendants gave this heading 
to the proprietor and editor of the “Guja- 
rati” or that the defendants were res- 
ponsible for the same. It would certainly 
be defamatory to allege of a company 
or corporation that it was fraudulent, 
for this would affect it prejudicially in 
the way of its business. It cannot be 
said that the words are a fair and bona 
fide comment on a matter of public interest. 
A defamatory imputation may be conveyed 
not merely by a direct statement, but also 
indirectly by means of headings, head- 
lines, figures of speech, and in various 
other ways. The defendants, however, deny 
that they gave the heading to the editor 
of the “Gujarati”. The publication is 
one of a series of articlesin the “Guja- 
rati” which commenced on July 19, 1931. 
The proprietor and editor of the “Gujarati” 
Natvarlal Ichharam Desai, was examined, 
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and he szid that he reproduced the 
article from what appeared previously in 
the “Praja-Bandhu” of Ahmedabad. He 
said ihat the heading complained- of by 
ihe plaintiff company was sent to him 
by defendant No. 11 as secretary of the 
defendants Committee in a covering letter. 
That letter, however, has not been pro- 
duced, and defendant No. 11 denied - 
having sent the heading as alleged. It 
is really a question of word against word, 
and in the absence of the letter, I cannot - 


‘take the word of the proprietor and editor 


as sufficient proof of his statement. It 
was, however, argued that the editor was 
the agent of the defendants}for the 
purposes of the publication, and that the 
defendants were, therefore, liable for 
the heading, even though it might not 
have been sent or suggested by them. 
An agent can only be liable if he has 
received instructions to publish the heading. 
or ifin doing what he did he was acting 
within the general scope of his employ- 
ment. It cannot be said that the giving 
of an obnoxious heading by the editor is 
within the scope of his employment as the 
defendant's agent. 

It was next argued that this heading 
appeared in all the articles in the series, 
and that the defendants are liable on the 
ground that by not objecting to it they had 
impliedly ratified it. It has, however, been 
held that in order that there may be a 
valid ratification, there must be nct only a 
knowledge of the fact to be ratified, but 
also an intention to ratify, and that the 
principal must do something more than 
merely stand by and let his agent act 
in the way he chooses. Non-intervention 
by ilself is not ratification. There is no 
evidence of any ratification before me, and 
the mere fact that the defendants may 
have known of the heading and not 
object is not. sufficient evidence for the 
purpose. Moreover, the editor stated that 
he was in the habit of changing headings 
himself and making alterations in the 
matter tobe published. Further, this head- 
ing does not occur in the articles publish- 
ed by defendant No. 11l in the “Praja 
Bandhu" of Ahmedabad and on the opinion 
of Mr M. K. Gandhi, published 
at theendof the report in English, 
all these companies are not necessarily 
fraudulent, but they have worked on the 
dividing principle and the majority of 
them are unsond business propositions, 
I therefore do not hold the defendants 
liable for the heading complained of I 


1936 
have now dealt with all the libellous 
Statements complained of by the plaintiff 
company and the defences raised by the 
defendants. oO 

The only question that remains is one 
of damages. The pleintiff company al- 
leges in para. 13 of the plaint that it has 
been greatly injured in its credit and 
reputation and in the way of its business, 
that it has been brought into public 
scandal, hatred and contempt, that its 
business has fallen off end it has become 
difficult; if not impossile, for it to enrol 
new members and thet some of the direc- 
tors have resigned. The onus of proving 
damages ison the plaintiffs. It appears 


that two of the original directors resigned" 


in July 1931, as I have said before, but 
there is no evidence that they resigned 
because of the statements complained of 
by the company, and ‘neither of them has 
been called on behalf of the company. 
The plaintiff company started business in 
-or about January 1931, but on their own 
showing very little business was done, even 
from January toJune 1931, that is before the 
publication of the report and the resolution. 
The company appointed agents who signed 
agreements -on the printed forms of the 
company, and several of such agreements 
have been putin. These were entered into 
between January and October 1931, and 
some of the agents agreed to secure as 
many as 5,000 cases in a year. The majority 
of them could not secure any. Ratansi 
Punsi agreed on February 21, 1931, to secure 
' 4,000 cases in a year. He secured only 
four, and he could not give a satisfactory 
explanation why he had not secured more 
than four, though his agreement was made 
in February, and the propaganda which 
the defendants are alleged to have carried 
on against companies working on the 
dividing principle commenced only in May- 
June 1981. 

He wrote to the plaintiff company on 
July 9, 1931, explaining why he could 
not secure more cases, and it is significant 
that though he could only secure four out 
of 4,000 policies between February and 
June he still wrote that but for the de- 
fendants’ “very dirty propaganda” he would 
have by the date when he wrote his letter 
secured at least 3,000 out of the 4,000 
cases under his agreement. 
agents also wrote letters to the plaintiif 
company, almost on similar lines. Taese 
have been put in, though their writers 
have not been called to give evidence. 
‘Apart eyen from the genuineness of these 
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lettera, “which has been doubted, there 
is n> satisfactory reason why even a 
decent number of ceses was not secured 
before June 1931. The only explanation 
that was offered was thatthe agents were 
busy appointing sub-agents, cr were busy 
otherwise. 

It is admitted that the company had not 
paid a single claim of any policy-holder, 


though it was alleged that they had 
paid direciors’ fees and the manag- 
ing agents’ remuneration. It also ap- 


‘pears from the evidence that moneys 


were advanced to the company by Asbai, 
the wife of Lakhamsi Jetha, in cash, and 
ihe necessary entries have been made in 
the books of the company. The company 
opened a banking account in December 
1930, with a sum of Rs. 1,000 out of which 


-a sum of Rs. 500 was returned the next 


day, and a sum of Rs. 200 was paid scon 
after to the managing agents. Asbai has 
not been called by the plaintiffs. The 
plaintiffs’ account books have been sudit- 
ed and balance sheets prepared according 
to the requirements of the Act, but these 
do not furnish an adequate and satisfactory 
account of what the real financial condi- 
tion of the company was during the few 
months after its inception. Snivji Velji 
stated that the company would have earn- 
ed two to tluee lakhs rupees a year. Then 
he said that they would have earned 
rupees two to three lakhs in the course 
of three years, that is at the rate of a 
lakh of rupees a year. He has prepared 
an estimate of the damages which the 
plaintiff company alleges it has sustained 
on the basis that it would have secured 
2,500 policies in 1931, 5,000 in 1932, and 
7,000 in 1933. The total premiums would 
have thus come to about Ks. 2,40,000, of 
which -thirty per cent, 4. ea Rs. 72,000, 
would have been earned by the company, 
and that sum is taken .as_ the 
measure of the company’s loss. The 
only basis for this estimate seems to be 
that most of the small insurance com- 
panies have been doing good business, 
and the plaintiff company being a small 
insurance company would have done good 
business likewise. This, in my opinion, 
is not a correct syllogism, end in any 
event it is not a sound basis for an esti- 
mate, considering that the company had 
been in existence for about six montis 
before the publicaticn of the statements 
complained of, and had done very little 
business during that period. With re 
gard to the special damage consisting of 
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l general loss” of custom, it was in the. first 
place obligatory on the plaintif company 
to clearly ənd specifically allege the special 
damage. They have, however, lumped it 
up with the claim for general ‘dam ages by 
alleging a fall in their buisness.. There 
is no sufficient evidence to show what the 
fall was before the date of the filing of 
the suit. The evidence as to the subse- 
quent fall in the business is also not satis- 
factory. There must have been some fall 
in the business, but as to how much it 
was the only verdict can be “not proven.” 
The plaintiff company must therefore fall 
back upon their claim for general damages. 
It was not always easy to assess the general 
damage according to any legal standard 
of measurement. Damages are in the dis- 
cretion of juries in England and of Judges 
in India. Imputations in the way of the 
business of a trading corporation or com- 
pany are generally considered to be a 
serious matter, but all the facts and cir- 
cumstances connected with the corporation 
or company have to be scrutinized. About 
the defendants’ bona fides; I have 
no’ doubt. As was pointed out by 
Lord Esher, M. R, in Nevil y. Fine Arts 
and General Insurance Co. (14) at p.-170* 
“a man may use excessive language and 
yet have no malice in his mind”; 
and ta use the words of Lord Dunedin in 
Adam v. Ward (15) at p. 3307 in consider- 
ing the evidence of express malice; “no 
nice scales should be used.” The plaintiffs’ 


witnesses admitted that -defendants were- . 


respectable persons and had no animosity 
towards the plaintiff company. A suggestion 
“was made that one or two of the defend- 
ants did not want small iusurance ope 
panies io flourish, as they or their nea 

relations were interested in bigger life 
insurance companies. That is an ‘allegation 
which has not been proved. There are no 
serious aggravating circumstances against 
the defendants in this case. I do not 
think that there was such excessive publi- 
cation as was alleged in argument. It was 
also argued that the plaintiff company call- 
ed upon the defendants to apologize be- 
fore filing the suit, and they refused to 
do so. But that refusal seems to have been 
due to bona fide, belief that they were 
serving the interests of the insuring public 
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by their stvong attack on companies work- 
ing on the dividing principle. Moreover, at 
commn law the fact that the defendant has 
apologized to the plaintiffis no defence. It 
is, however, clear that the defendants have 
no grudge egainst the plaintif company 
nor anyone connected with the plaintiff 
company, nor can it be said that any 
‘one of them had eny axe of his own to 
grind. Under the circumstances it will 
be a fair and reasonable emount of com- 
pensation if I order the defendants to pay 
to the plaintiff. company the sum of 
Rs: 1,000. I further order them to pay. 
the plaintiffs’ costs of the suit, including 
costs reselved, if any. 

There will be a decree for the plaintiffs 
for Rs. 1,000, costs of ihe suit, including 
costs reserved, if any, and interest on judges, 
ment at six per cent. per annum till pay: < 
ment: 

. The defendanis appealed. 

(The appeal was- heard by Beaumont, 
C. J. and Blackwell; J., on September 27; 
1935. Their Lordships confirmed the de- 
cree appealed from and concurred in the © 
reasoning of the trial. Judge.) 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT 
Second Civil Appeal No. 180-B of 1933 


October 23, 1935 ` 
SUBBEDAR, A JQ; 


RAMCHANDRA WASUDEO—Pratrire— 


APPELLANT 
VETSUS ; 

LAXMAN ANANDRAO AND OTHERS 

—DEFENDANTS— RESPONDENTS lih 
of 1896, s. 4 (12), 
(13) — ‘Inferior holder’ ond ‘tenant’, if synony- 
mous — Berar Inum Rues _ of 185 59, r, Ve 
Village held as inam under r. V— Portion of village 
granted to donee in perpetual inam—Donee, status 
of—Land gifted, if can be attached in execution— 
Practice—Question whether ancestors of a party 
were inferior holders or tenants, if one of law: 
Whether can be raised for first time in second 
appeal. 

The terms “superior holder’, “inferior holder” 
and “tenant” ara respectively defined in s. 4 (11), 
(12) and (13) of the Berar Land Revenue Code of. 
1896. The last two terms are not synonymous, be- 
cause the definition of a “tenant” expressly excludes 
an “inferior holder.” 

Where by a danpatra a field is granted by a 
jagirdar in perpetual inam and the jagirdar ex- 
ting guished whatever proprietary rights he possessed 
in the field in question, and the same rights were 
created, by the operation of the law of gift, in 
favour of the plaintiff's ancestor and the field is a, 
portion of the entire area of Janda comprised in the, 
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village held by. thé jagirdar under r. V, Berar 
Inam Rules of 1859, the field is not liablé to attech- 
ment and sale in execution of a decree against 
the donee. The donee’s right is not that of en 
‘inferior holder’ or tenant but is that of ‘superior 
holder’ as defined in the Berar Land Revenue Code. 

The question whether the plaintiff's ancestors were 
“inferior holders” or “tenants” or occupied- sume 
other position is -purely one of law and can be 
reised for the first time in second appeal. 


S. C. A. against the decree in Civil Ap- 
pea! No. 50 of 1932, in the Court of the 
Additional District. Judge, Buldana, dated 
July 31, 1933. Arising out of Civil Suit 
No. 171 of 1931, in the Court of -ihe 
Sub-Judge, Second Class, Mehekar, dated 
' September 23, 1932. i 

Mr. T. L. Sheode, for the Appellant. 

Messrs. K. V. Brahma, R. B. end Y. M. 
Kale, for ihe Respondents. 


~  Judgment.—tIn Civil Suit No. 1 of 1928 
the defendanis obtained a money decree 
against the plaintiff's father, end in 
execution thereof attached a field, Survey 
No. 31 of Mouza Sultanpur, which is a jagir 
village belonging to Raje Bahadur Raghoji 
Rao of Nagpur. The ` plaintif brought 
ihe suit, out of which this second appeal 
arises, for a declaration thatthe aforesaid 
field, -being a perpetual- sinam by way of 
an unconditional gift granied io the plain- 
tiffs -family asa compassionsie allowance 


by the Bhonsla Raja in 1799, A. D. for the - 


maintenance of.the family, wes of an in- 
alienable and impartible nature and was 
therefore not liable to attachment and sale 
in execution of the defendants’ decree. 
The deféndants resisted the claim principal- 
ly on the ground that, asthe attached field 
was not recognised by:the British Govern- 
ment as an inam under the Berar Inam 
Rules of 1859, the prohibition against alie- 
nation contained in r. V of the said Rules 
did not apply in the present case and that 
the field was therefore liable to attachment 
and sale. It was, however, admitted by the de- 


fendants that the whole of the village Sultan- | 


pur was a jagir village falling within the 
purview of r. V aforesaid. Both the Courts 
below dismissed the paintiff’s suit, holding. 
that, though the field in dispute was grant- 
ed by the Bhonsla Raja ‘tothe plaintiff's 
ancestor in perpetuily es an inam, since 
the said inam was not recognised by the 
British Government anda certificate issued 
to the plaintiff's ancestor under the Berar 
Inam Rules, the field was attachable in 
execution of the Civil Court’s decree. The 
plaintiff has, therefore, come up in second 
appeal. 

The only contention pressed here on be- 
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half of the appellant is that, since the 
field in suit was granted by the Bhonsla 
Raja to the appellant’s forefather in per- 
petual inam and since the said held. 
was a portion of the entire are. of lands 
comprised in the village, which is held by 
the said Raja as an inam under r. V of the 
Berar Inam Rules of 1859, it should have 
‘been held that the said field was not liable 
to attachment end sale in execution of the 
On behalf of the res- 
pondents itis contended that the right 
of the plaintiff's family in the land in dis- 
pute being merely that an “inferior holder” 
or “tenant? under ths jagirdar, who is a 


. “superior holder” under the Berar Land 


Revenue Code, the tenant or inferior right 
in the field was liable to attachment and sale, 
even though the right of the jagirdar ia the 
village lands was inalienable under. V (2) 
of ths Berar Inam Rules. 

The question whether the plaintiff's an- 


-eestors were “inferior holders” or “tenants”, 


or occupied some other position, does not 
seem to have been agitated in the Cours 
below, but the respondents are not preclud- 
ed from raising this point, which is p:rely 
one of law, in this Court. Thsre isa clear 
and concurrent finding of ths two Courts 


“below that the title of the plaintiff's ances- 
‘tor to hoid the land 


in dispute accrued 
under Ex. P-3, which is styled asa 
“danpaira’. or deed of gift, dated 1799, and 
which the then Bhonsla Raja executed in 
favour of the plaintiff's ancestor. It has also 
been found that in the village papers, 
Exs. P-2, P-4 and P-6, the: field in dispute 
is described as “inam” of the plaintiff's 
family. Theinam certificate (Ex. P-7) in 
respect of the whole village, granted by the 
British Government in favour of the Bhons- 
la’ Raja, clearly shows that the inam is not 
merely of. an assignment of land revenue 


‘but of a grant in soil. 


The terms “superior holder,’ ‘“inferiot 
holder” and “tenant” are respectively de 
4 (11), (12) and (13) of the 
Berar Land Revenue Code of 1893. The 
last two terms are not synonymous, as 
contended for by the respondents’ Counsel, 
because the detinition of a “tenent” express- 


‘ly excludes an “inferior holder’. In the. 


Berar Land Revenue Code of 1928 the, 
term “inferior holder” is dropped; but 
there has been n> change in the definition 
of a “tenant”, which means ; 

“A person who holds land from another person 
called his ‘landlord’ and is, or but: for a contract 


would ba liable'to pay rent for such land to the 
landlord,” 
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A “superior holder” under the olt Code 


sant: 
“The person who, for the time being, is, or but for 
some speciél exemption would be primarily res- 
ponsibleto the Government for the: payment of the 
revenue or renf on account of alienated lend.” 


Under s. 2(3) (b) of the New Code, a 
“holder” means, in respect of alienated 
land, a “superior holder”. The position of 
the “inferior holder” under the old Code was 
stated in these terms :— 

“When inthe case of alienated land the highest 


right in respect of the occupation of the land and 


the highest right in respect ofthe receipt of 
the revenue or rent ofthe land do not vest in the 
same person, the holder who has the highest right 


in respect of the occupation of the land is called the 
‘inferior holder :” 


Neither theold nor the present Berar 
Land Revenue Code gives the definition of 
“gift”, which is defined by Hindu lawyers, 
“to be the creation of another person's pro- 
prietary right after the extinction of one’s 
proprietary rightinthe subject-maiter of 
the gift”: Sastri’s Hindu Law, 7th Ed., 
p. 999. 

The transaction of 1799, as evidenced by 
Ex. P-3, being in the nature of an absolute 
gift, without any reservation, of the field 
in dispute by the then jagirdar to the 
plainti's ancestor, does not obviously fall 
within the purview of the definition either 
of an “inferior holder” or a “tenant” under 
the old or the new Berar Land Revenue 
Code. By the “danpatra” ihs jagirdar ex- 
tinguished whatever proprietary rights he 
possessed in the field in question, and the 
same rights were created, by the opsration 
of the law of gift, in favour of the plain- 
tiffs ancestor. Tne latter was therefore 
neither an “inferior holder” nor a “tenant”, 
as defined in the Berar Land Revenue 
Code, either old or new. -The very defini- 
tion ofa “tenant” connotes that the land- 
lord” reserves the proprietary rights in 
respect of any land which he transfers 
to another person in tenancy rights. So 
far as the land comprised in the field gift- 
ed to him is concerned, the plaintiffs 
ancestor, then, became nothing short of a 
“superior. holder’, as defined in the Code. 
It is an admitted fact that the Government 
receives from the plaintiff's family neither 
revenue nor rent in respect of this field in 
spite of the fact that by his alienation the 


jagirdar committed an act of forfeiture of 


nis inam under the Berar Inam Rules. 


It is conceded that all the lands in the - 


village of Sultanpur, including the land in 
dispute, are comprised in the inam grant 
recognised by the British Government, as 
evidenced by Ex. P-7, and further that the 
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grantis underr. V of the Berar Ina™ 
Rules. As the land in dispute is merely 
a portion of the lands comprised in the 
whole village, it wes not Incumbent upon 
the appellant's ancestors to claim a seps- 
rate certificate of inam in respect ofit at 
the Inam Enquiry. In the eye of the law 
the incidence of inalienability which attach- 
ed to ‘the whole village attached also to the 
field in dispute because of the absolute 
grant made of itby the jagirdar to the 
plaintiff's ancestor. It is of course open 
tothe Government to resume the mam 
in regard tothe fieldin question, because. 
it was absolutely alienated by the Jagirdar 
and assess it to revenue or rent: but, so 
long as this is not done, the incidence of 
inalienability must remain attached to 1t 
for the reason that it still retains its 
character of a part of the original imam re- 
cognised by the Government under Ex. P-7. 
I have, therefore, no hesitation in holding 
that the field in dispute is not liable to at- 
tachment and sale in execution of the res- 
pondents’ decree. 


One other point remains for decision. If 
wes contended for the respondents that, 
because cut of the total area of the field 
in dispute 10. acres and 28 gunihas are re- 
corded in the “jamabandi takta” for 1920-21 
(Ex. P-1) as assessed to rent, it should 
be held that this area was not inam land. 
Issue No. 3 framed by the trial Court on this 
Point runs as under :— 

“How does the fact that outof the land in suit 10 
acres and 28 gunthas ofland is not recorded as tnam 


end is essessed to land revenue, effect the finding on 
issue No. 1?” > 


This issue appears to me to be a little 
defective, because, except in Ex. P-1, in all 
the other village papers tiled in the case the 
whole area of the field in dispute is record- 
ed as inam. The trial Court gave no finding © 
on this issue, nor has any finding been 
given by the lower Appellate Court on it. 
lt was urged that in his pleading the 
plaintiff did not dispute the fact that 10 
acres and 28 gunthas were not comprised 
in theinam. But this contention has evi- 


‘dently no force. In the pleadings recorded 


on February 24, 1932, the plaintiff's Pleader 
made the following statement on the 
point :— 

“Tt is admitted thatthe area of S. No. 3lis 
3328 and that out of this 23 acres of land is recorded 
as inam and 10 acres 28 gunthas of land is charged 
with rent. Plaintiff contends that the whole survey 
number is not attachable.” 

It is quite clear from the above statement 
that what the plaintiff admitted was simply 
the fact that in Ex. P-L 23 acres of land 
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is only recorded ab imam, and not the 
fact that the record is correct. On the 
face of it, Ex. P-l is ambiguous. Jt is 
certainly inconsistent with the previous 
village records in which the whole of- the 
field in dispute is recorded as inam. In 
columns Nos. 8, 9,10 and 11 of Ex. P-1 the 
amount of rent is entered, but columns Nos. 
J2,18,14and15 are left entirely blank, 
suggesting that no rent is payable. I, there- 
fore, hold that Ex. P-] is not at all reliable 
and that the previous village papers, record- 
ing the whole field in dispute as inam, re- 
present the position correctly. ; 

The result is that I accept the appeal, 
set aside the decrees of the Courts below 
and order that a decree be drawn up in 
favour of the plaintiff, declaring that the 
field in dispute is not liable to attachment 
and sale in execution of the defendants 
decree. The defendant-respondents shall 
pay the plaintiff-appellant’s costs in all 
the three Courts and bear their own. 

N. Appeal accep:ed. 
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NAGPUR JUDICIAL COMMIS- 
SIONER’S COURT 
Second Civil Appeal No. 185 of 1933 
November 6, 1935 
. StUpappar, A. J. C. 
KODUSAO—Dsrenpant—APpPRLLANT 
VETSUS 
SURAJ MAL—-PLAINTIFF AND ANGTGER 
-—DEFENDANT No. 2.—RESPONDENT 

Transfer of Property Act (IV of 1882), ss. 3, 130 
— Plaintif and first and second defendants agree- 
ing to do business in forward delivery contracts— 
Plaintiff entering into contract and defendants 
agreeing to keep portions—Plaintiff and second de- 
Fendant transferring their contracts to first defen- 
doent—Original contract between parties, if action- 
able claim—Liability for loss—Transaction, if 
amounts to novation—Contract Act (IX of 1872), 
ss. 62, 222—Agent executing sarkat—Liabiity —Agent, 
if can recover loss from principal, 

The plaintiff and the two defendants agreed bet- 
ween themselves to do some business in forward 
delivery contracts in the Bombay’ market and 
accordingly they approached their local adatiya, S 
to purchase 124 tons of alsi for the first defendant 
and 64 tons each for the second defendant and.the 
plaintiff. The adatiya having declined to accept 
the aforesaid offer of the parties, evidently because 
the rules of the Bombay market did not permit a 
single trader to enter into a forward delivery con- 
tract for less than 25 tons, the plaintiff alone agreed 
to purchase 25 tons of alsi at Rs. 7-11-0 per ewt. 
for September delivery in Bombay. It was, how- 
ever, agreed between the parties that out of the 
25 tons of alsi purchased by the plaintiff he should 
retain 6} tons for himself and deliver to the first 
defendant 124 tons and to the second defendant 
6} tons at the same rate of Rs. 7-11-0 per cwt. The 
plaintiti dealt with the adatiya on his own account 
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and not as agent of the other two. But as the 
price of alsi began to fall, the second defendant 
with plaintift's approval and consent transferred 
his contract to the first defendant and subsequently 
the plaintiff also transferred his contract to the 
first defendant who thus became responsible to take 
delivery of the whole quantity of alsi, As the rate 
of alsi further declined the first defeadant instead 
of taking delivery of the goods asked the plaintiff 
to instruct the adatiya to settle the contract by 
payment of differences in prices. The plaintif was 
held liable for the total loss: 

Held, (1) that the original contract entered into 
by the second defendant with the plaintiff to pur- 
chase 64 tons of alsi wus not an “actionable claim” 


‘within the meaning of s.3 of the Transfer of Pro- 


perty Act and was, therefore, outside to pale of 
B. 130 ibid, but was one of novation that is, one of 


‘cancellation of the original contract and substitu- 


tion of a new one in its stead as contemplated by 
s. 62 of the Indian Contract Act; 

(2) that the contract between the plaintiff and 
the first defendant also did not require any writ- 
ing to make it eflectual at law; 

(3) that as the plaintiff executed in favour of the 
adatiya a sarkat and undertook the liability to pay 
to him the amount of the loss arising out of the 
contract he was surely entitled to recover the said 


‘loss from the first defendant under s. 222 of the 


Indian Contract Act and that the execution of the 
Sarkat by the plaintiff in favour of the adatiya 
was as gcod as a cash payment to the latter. [p 
789, col. 2.] 

S. C. A. against the decree in Civil Appeal 
No. 71 of 1932, in the Court of the District 
Judge, Ohhindwara, decided on February 
28, 1933. Arising out of Civil Suit No. 73 
of 1931, in the Court of the Sub-Judge, 
First Class, Seoni, decided on July 30, 
1932. 


Mr. M. B. Kinkhede, for the Appellant. 
‘Judgment.—The facts concurrently 


found by the two Courts below, with refer- 


ence to which, the two points of law raised 
by the appellant (defendant No. 1) arise 
for decision in the present appeal are briefly 
these. On March 4, 1931, the plaintiff and 
the two defendants agreed between them- 
selves to do some business in forward 
delivery contracts in the Bombay market 
and accordingly they approached their 
local adatiya, Sheojiram Parmanand, to pur- 


chase 124 tons of alsi for the first defend- 


ant and 64 tons each for the second defend- 


ent and the plaintiff. The adatiya having 


declined to accept the aforesaid offer of the 
parties, evidently because the rules of the 
Bombay market did not permit a single 
trader to enter into a forward delivery con- 
tract for less than 20 tons, the plaintiff 
alone agreed to purchase 25 tons of alsi at 
Rs. 7-11-0 per cwt. for September delivery 
in Bombay. It was, however, agreed bet- 
ween the parties that out of the 25 tous of 
alsi purchased by the plaintiff. he sheuld 
retain-64 tons for himself and deliver to the 
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first defendant 124 fons -and to the second 
defendant 64 tons at the same rate of 
Rs. 7-11-0 per cwt. 

Afier some time es the rate of alsi began 
to fall, the second defendant, on April 23, 
1931, with the plaintiffs approval and 
consent transferred his contract for 
the purchase of 64 tons to the first 
defendant at a loss of about Rs. 27 and 
odd, andon April 27, 1931, the plaintiff 
himself agreed to transfer to the first de- 
fendant his own sowda of 64 tons of alsi at 
a loss of Re. 0-11-0 per cwt. The first defend- 
ant thus became responsible to take deli- 
very of the whole quantity of 25 tons of 


alsi, the contract for which was originally . 


entered into with the adatiya by the plaint- 


iff. As the rate of als: further declined the’ 


first defendant instead of taking delivery 
of the goods asked the plaintiff to instruct 
the adatiya lo settle the contract by pay- 
ment of difference-in prices and eccording- 
ly the contract was discherged by settle- 
ment at the rate of Rs. 5-5-0 per cwt. and 
Sheojiram debited the plaintiff with 
Rs. 1,219-3-0- for the total Joss on the 
original contract The plaintiff also execut- 
ed in fevour of Sheoiicem a sarkai for the 
aforesaid amount. _ 

On these facts, which were categorically 
denied by the first defendant, though ad- 
mitted by the second defendant, both the 
Courts below discharged the second 
defendant and decreed the plaint- 
iff's claim for Rs. 1,149-14-0 against the 
first ‘defendant with costs and furture 
interest. Against the appellate’ decree 
the first defendant has filed the present 
second appeal. The second defendant- 
respondent died during the pendency of 
the appeal but as the appellant did not 
bring his legal representatives on record 
the appeal abated as against the deceased 
respondent. The result of this abatement 
would naturally be that so far as the ques- 
tion of the liability for the loss appertaining 
to the contract of 64 tons of alsi, which 
the deceased defendant transferred to the 
appellant, is concerned, the decrees of the 
Courts below fastening that liability on the 
appellant have become final and are not 
liable to revision in the present appeal 
irrespective of the merits of the appeal. 

Tre two points raised by the -appellent’s 
Counsel for decisicn are these: — 

(1) that as the so-called assignments of 
their respective beneficial interests in their 
contracts by the plaintiff-and the second 
defendant to the first defendant were 


transfers of actionable claims -as: defined - 
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in s. 3 of the Transfer of Property Act the 
same had to be effected by instruments as 
required by s. 130 ibid, but having ad- 
mittedly been made by parol, they were 
ineffectual and no liability attached to the 
plaintiff in respect of each of the contracis 
for the purchase of 64 tons originally enter- 
ed into by the plaintiff and the second 


. defendant; 


and (2) that as no cash payment for the 
Icss on the contract of 25 tons was admit- 
tediy made by the plaintiff to the adata 
Sheojiram, no cause of action arose to the 
plaintiff to recover the said Icss from 
the first defendant. 

In my opinion both these contentions 
are untenable as they are based upon a 
clear mis-apprehension of the true legal 


‘position of the parties in connection with . 


the several transacticns, 

It is conceded that tke first contention 
does not affect the liability of the appellant 
so far as his own original contract with the 
plaintiff for the purchase of 125 tons of alsi 
is concerned, as this was not the subject of 
any alleged transfer or essignment. It is 


“now to be seen how far the first contention 


affects the other two original ccntracts. On 
the facts concurrently found by tLe lower 


Courts it is clear that there was no privity ` 


between the defendants and the adatiya 
Sheojiram in the original contract for the 
purchase of 25 tons of alsi which the 


plaintiff alone had made with the latter 


because the adatiya had definitely refused 
to deal with the defendants for the reason 
that their offer of purchase was for less 
than 25 tons of alsi. That being the posi- 
tion it follows that the plaintiff dealt with 
the adatiya on his own account and not 
as an egent of ihe defendants in tLe matter 
of the purchase of 25 tons of alsi. It fur- 
iher follows that'each of the contracts for 
purchase made by the defendants for less 
than 25 tons withthe plaintiff was a sepa- 
rate and independent one which neither 
of them could enforce against the adaiiya 
and for the fulfilment of which the plaintiff 
alone wes personally bound to them. In 
other words under his own contract with 
the adatiya the plaintiff was entitled to 
claim delivery of the goods at Bombay in 
September upon the payment of the price 
at the agreed rate of Rs. 7-11-0 per cwt. 
end each of the defendants was 10 take 
delivery of the goods purchased by him 
from the plaintiff at the same time and 
place and on the same terms of payment of 
the price. | mp 

It is found that on- the decline of the .. 


i} 


- qualifications or considerations 


~ pened in the present case. 
clearly of the opinion that the original con- 
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market the second defendant cancelled his 
contract for the purchase of 6} tons of alsi 
from the plaintiff and transferred it to the 
appellant orally though with the express 


= consent of the plaintiff. It was, therefore, 


urged, on the authority of Jaffar Meher Alt 
v. Budge-Budge Jute Mills Co. (1), that this 
was really an assignment of an actionable 
claim and as the same was not made by 


* writing as required by s. 130 of the Trans- 
fer of Property Act it was ineffectual in law. ` 
` In the case relied. on it was undoubtedly ` 
' held that the benefit of a contract for the 


purchase of ‘goods as distinguished from the 
liability thereunder may be assigned þe- 


cause the term “benefit” connotes the bene- 


ficial right or interest of a party under the 


~- contract and the right to sue to recover the 


benefits created thereby and, therefore, falls 
within the definilion of “actionable claim" 
as given ins. 3 of the Transfer of Property 
Act. It was, however, expressly made clear 
that this rule is subject to two qualifi- 
cations:— 

“first, that the benefit sought to be assigned is 
not coupled with any liability or obligation that the 
assign: r is bound to fulfil, and next that the contract 
is not one which hes been induced by personal 
as regards the 
parties to it.” 

Applying the aforesaid rule to the tran- 
saction between the two defendants, dated 
April 23, 1931, it is clear that the second 
defendant merely purported to assign to the 
appellant his right to demand from the 
plaintiff the delivery of 64 tons of alsi at 
Bombay on payment of the price at the rate 
of Rs. 7-11-0 per cwt. But this bencfit was 
admittedly coupled with the corresponding 
liability to pay to the plaintiff any damages 
which might accrue to him by the refusal of 
the transferee to take delivery of the goods 
al the agreed price in the event of the 
market rate going down, as actually hap- 
Lam, therefore, 


tract entered into by the second defendant 
with the plaintiff to purchase 61 tons of 
alsi was not an “actionable claim” within 
the meaning of s. 3 of the Transfer of 


Property Act and was, therefore, outside the 


pale of s. 130 ibid. 

The transaction under consideration was 
really one of novation, that is one of can- 
cellation of the original contract and sub- 
stitution of a new one inits stead as con- 
templated by s. 62 of the Indian Contract 


Act. On the facts ascertained by the two 


lower Cour.s the parties, on April 23, 1931, 
put en end to the contract for the purchase 


(1) 33 O, 702; 10 C W N 755, 
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of 64 tons entered into by the second de- 
fendant with the plaintiff and the appellant 
agreed to accept that contract as his own. 
Such a transaction did not require any 
instrument to make it effectual. J, there- 
fore, overrule the contention that this tran- 
saction was void for want of a written instru- 
ment of transfer. 

The second transaction of April 27, 1931, 
between the plaintiff ənd the appellant 
stands on a different footing altogether. 
On the facts found the plaintiff did not 
purport to transfer to the appellant any 
part of his original contract for the purchase 
of 25 tons of alsi which he had made with 
the adatiya Sheojiram but clearly entered 
into a fresh contract with the appellant to 
deliver to him a further quantity of 6; tons 
of alsi at the time, place and rate at which 
he had agreed to supply him with 123 tons 
of the same material originally. Such a 
contract also did not obviously require any 
writing to make it effectual in law. 

It follows then that under the two subse- 


-quent contractis made by him with the 


plaintiff the appellant agreed to purchase 
from the plaintiff 12} tons more of alsi 
bringing up the total quantity of his put- 
chase to 25 tons. On the finding that 
instead of taking delivery the appellant 
agreed to pay to the plaintiff the difference 
between the agreed rate and the market 
rate prevailing at the date of the delivery 
the appellant was rightly held liable to the 
plaintiff's claim. | ar 
In view of the aforesaid finding 1b 1s 
unnecessary to go into the merits of the 
second contention. Evenifit be assumed 
that the plaintiff acted asthe agent of the 
appellant in-the contract for the purchase 
of 25 tons of alsi through the adai of Sheoji- 
ram, since it is found that the plaintiff exe- 
cuted in favour of the adatiya a sarkat and 
undertook the liability to pay to him the 
amount of the loss arising out of the con- 
tract he is surely entitled to recover the 
said loss from the éppellant under s. 222 
of the Indian Contract Act. In the circum- 
stances of the present case the execution of 
the sarkat by the pla‘ntiff in favour of the 
adatiya wes as good asacash payment to 
the latter. 
The result is that this appeal fails and is 


dismissed with costs. a 
N. Appeal dismissed. 
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LAHORE HIGH COURT 
Civil Revision Petition No. 427 of 1935 
October 23, 1935 
Acna HAIDAR, J. 
MANOHAR DASS—P LAINTIFF 
—PETITIONER 
versus 
BIRANDARI SHEIKHUPURAIN 

—DEFENDANT— RESPONDENT 
Civil Procedure Code (Act V of 1908), 0. XVII, 
- pr. 9, 3,0. IX, r. 8-Hearing of suit, meaning of— 


Date fixed for return of Commissioner's Report — 
. Whether date of hearing — Dismissal of suit under 
0. IX, x. 8, on such date—Legality of. 
Order XVII, rr. 2 and 3, Civil Procedure Code, 
apply only to cases where the actual hearing of the 
suit has been adjourned and by the hearing of suit is 
meant the hearing at which the Judge would be’either 
taking evidence or hearing arguments or would have 
to consider questions relating to the determination 
of the suit which would enable. him finally to come 
to an adjudication upon it. But in cases where ib 
was clearly never intended that there should. be a 
hearing of the suit in the ordinary sense of the word, 
but merely some interlocutory matter decided between 
the parties as tothe future conduct ofthe suit, the 
provisions of these rules have no application. Bal- 
mukand v. Lachmi Narain (1), followed. 

Where a Commissioner is appointed and he is 
- asked to submit his report by a certain date and 
before that date he applies for an extension cf time, it 
is for the Couit to extend the tims or to refuse it. The 
parties have notning todo in the matter and the 
date on which thereport is due is not the ‘date of 
hearing’. Dismissal of the suit on such date pur- 
porting to act under O. IX, r.8, is without jurisdic- 
tion. 

©. R.P. from an order of the Senior 
Sub-Judge, Amritsar, dated May 9, 1935. 

Messrs. Qabul Chand and Shamair Chand, 


for the Petitioner. 


Order—One Mahant Manohar Dass, 
brought a suit for possession ofa certain 
puilding. The defendant filed objections that 
the court-fee on the plaint was not sufficient. 
On November 18, 1934, the Court ordered 
that the point of court-fee should be argued 
first as it was admitted that the property 
was wokf. On December 14, 1934, the 
Court held that the building in dispute 
was not a temple and that ihe plaintiff 
should have paid an ad valorem court-fee 
on the market value of the property in 
suit. The Court also appointed Lala Par- 
meshri Das, retired Subordinate Judge, as 
Commissioner and directed him to find out 
the market value of the property. Lala 
Parmeshri Das was to submit his report on 
January 15,1935. The parties paid asum 
of Rs. 20 to Lala Parmeshri Das as his 
remuneration. On January 13, 1935, Lala 
Parmechri Das made an endorsement on 
the precept which was issued tb him say- 
ing that he had received the same along 
with the plan and asked that the date 
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for submitting his report may be extended. 
On January 15, 1935, the case came up 
bsfore the Court. The defendant and his 
Counsel were present while the plaintiff 
and his Counsel were absent. The Court, 
purporting to acb under O. IX, r. 8, Civil 
Procedure Code, dismissed the suit of the 
plaintiff for default. He apparently treated 
January 15, 1935, asthe date for hearing. 
The plaintiff filed an appeal against the 
order of the trial Court before the learn- 
ed Senior Sub-Judige. The Senior Sub- 
Judge dismissed the appeal in limine with- 
out issuing notice to the respondent. The 


- plaintiff has now come up to this Court in 


revision. 

The matter really turns on as to whe- 
ther January 15, 1935, was the date of 
hearing. From what has been stated above, 
Lala Parmeshri Das, the Local Commis- 
sioner, had asked for an extension of time. 
The Court might’ have extended the, time 
or if if was not inclined to doso, it could 
have fixed adate for the hearing of the 
case in the ordinary course. There was 
no date of hearing on January 15, 1939, as 
understood in legal parlanes. The phrase 
“hearing of the suit” was considered by a 
Division Bench of the Patna High Court 
in Balmukand v. Lachmi Narain, 57 Ind. 
Qas. 748 (1). The learned Chief Justice who 
delivered ihs judgment of the Court ob- 
srved that: 

‘Order XVII, rr. 2 and 3 ayyly cnlyto cases 
where the actual hearing of the suit has been ad- 
journed and by the hearing of suit is meant the 
hearing at which the Judg2 would be either tak- 
ing evidence or hearing argumeats or would have 
to consider questions relating to the determination 
of the suit which would enable him finally to 
come tò an adjudication upon it. But in cases 
where it was Clearly never intended that there should 
be a hearing of the suit in the ordinary sense of the 
word, but merely some interlocutory matter de- 
cided between the parties as to the future conduct 
of the suit, the provisions of these rules have no 
application.” ay 

This ig a perfectly sound exposition of 
law and I have no hesitation in accepting 
++ There was a case, Bindhachal Singh 


vy. Nand Prasad (2), where it was laid 


‘down that when a commission is ordered, 


the Court should wait for the return of 
the commission before proceeding to hear 
and determine the case. It is perfectly 
true that in this case the parties were 
present, but the decision of the Court be- 
low was held to be erroneous on the ground 


that it did not wait for the return of the 


commission which had beenissued by It. 
(1) 57 Ind, Cas. 748; AIR 1920 Pat. 595;,2UP LR 


Pat, 197. 
(2) AIR 1927 All. 749; 109 Ind. Cas, 29. . 
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This case is based upon an earlier decision 
of the same Cours in Madho Sinah vV. 
Kashi Singh (3). There a Division Bench 
held that the intention of the Code of Civil 


- Procedure is that when a Court deems it 


necessary on the application of a party 


. or otherwise that a commission for local 


investigation should be issued, the return 


. to that commission should be before the 


4 


“to extend the time which the Commissioner ` 


Court, before it can proceed to hear and de- 
termine the case. 
In the present case it was for the Court 


asked for or it could refuse it. The parties 


-had nothing to do with the matter. The 


date on which the Court dismissed the 


- plaintiff's. suit was not “the date of the 


hearing” and in my opinion the order of 
the Court in dismissing the plaintiffs suit, 
on the facts narrated above, was without 
jurisdiction. I would, therefore, allow this 
application, set aside the order passed by 
the two Courts below and remand the case 
to the trial Court for disposal according to 
law. The respondent is not represented. Un- 
der all the circumstances I make no order 
as to the costs of this application. 


N. Application allowed. 
(3) 16 A 312; A W N 1894, 112. 


RANGOON HIGH COURT 
Fiyst Civil Appeal No. 104 of 1935 
January 2, 1936 
PAGH, CO. a AND Mya Bou, J. 
HASSANALLY ESMAILJEE & Co.— 
APPELLANTS 
versus 


ABDUL RAHMAN HAJEE NOOR 
MOHAMED & Co.—RusponpENts. 

Debtor and creditor—Debtor sending hawala to 
creditor to be presented to debtor's debtor and get 
payment—Creditor not presenting it due to his own 
laches—Debtor's debtor becoming insolvent—Debt, if 
can be deemed sutisfied—Suit by creditor for money 
—~Maintrvinability of. 

The defendants were the creditors of a company 
in Mauritius and in order to pay certain creditors 
of the defendants in Mauritius including the 
plaintiffs the defendants sent hawalas, which wore 
a form of hundi, to eight of their creditors in 
Mauritius, and at the same time forwarded a 
letter to the company informing them that these 
hawalas had been sent and calling upon them duly 
to meet them on presentation. But’ the creditor by 
his laches or for reasons of his own did not present 
it for payment until the person to whom the hawala 
w Ae narra = a pape 

eid, that the hawala operated as gati j 
of the debt and the ered iior must be ain a pe 
having accepted the /awala in satisfaction of the 
debt due and could not be allowed to reccver the 


a by a suit. Alderson y. Langdale (1), appli- 
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Mr. J. Ki Munshi, for the Appellants. 

Mr. Auzam, for the Respondents. 

Page, ©. J.—In this case the defend- 
ants-appellants acted. as commission 
agents for purchasing boiled and cleaned 
rice and other produce in Rangoon for 
the plaintiffs-respondents, and the present 
suit has been brought to recover a sum 
of Rs. 3,407-8-6 alleged to be due on 
current account between the parties. It 
is common ground that the above sum 
was at all material times due and owing 
from the defendants to the plaintiffs, and 
that the plaintiffs have not received this 
sum or any part thereof. Now, in April 
1932, the defendants in Rangoon were 
the creditors of Ali Mohammed Zakaria 
and Company in Mauritius, and in order 
to pay certain creditors of the defendants 
in Mauritius including the plaintiffs, the 
defendants sent hawalas, which are a form 
of hundi, to eight of their creditors in 
Mauritius, and at the same time forwarded 
3, letter to Zakaria and Co., informing 
them that these hawalas had been sent 
and calling upon them duly to meet them 
on presentation. Copies of these hawalas 
and of the covering letters appear in the 
defendants’ books of account, the accuracy 
and genuineness; of which is not disputed. 
In the covering letter sent by ihe de- 
fendanis to the plaintiffs, the defendants 


stated : 


‘We have enclosed herewith a statement of your 
current account. Please examine it and post the 
entries. Along with your current account we have 
enclosed a transfer for Re. 3,407-2-6 egainst 
Ali Mohammed Josiah or Jakaria. Please credit 
the same to our account on realization. Please do 
not mind if he pays two or four days sooner or 
later: but please realise somehow or other and 
credit it to our current account.’ 

It was proved at the trial that the 
hawalas were duly sent to the other seven 
parties to whom they were respectively 
forwarded, and Zakaria wrote tothe defen- 
dants stating that with the exception of 
the largest debt they would pay the 
hawalas on presentation. It is common 
ground, however, that the hawala alleged 
to have been sent to the plaintifis was 
never presented for payment before July 
1933, when Zakaria became insolvent. 
Now, the plaintiffs allege and contend that 
the hawala never reached: them and, if 
that be so, itis common ground that there 
was no defence to the suit. On the other 
hand if the hawala reached the plaintiffs, 
in my Qpinion, the case is governed by 
Alderson v. Langdale (1). In that case 


(1) (1832) 1 L J (ys.) K B 213; 3 B & Ad 660, 
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Tenterden, C. J., observed: 

“It is perfectly clear that a bill of exchange 
will operate as a satisfactioa of a preceding debt, 
if the holder makes it his own by laches; as by 
not presenting it for payment when due. Here we 
think that the plaintiff by altering -the bill ina 
' material part made it his own as against the de- 
fendant, and caused it to operate as a satisfaction 
of the debt for which if was originally given. 
Allowing the plaintiff to recover the value of the 
goods in this action, and the defendant to bring 
a cross-action for the special damage sustained 
by reason of the destruction of the bill would 
lead to a multiplicity of actions, which is against 
the policy of the law.” 

Now, how did the matter stand? Za- 
"karja in 1932 was getting into deep waters 
so far as finance was concerned, and the 
plaintiffs in Mauritius were the creditors 
of Zakaria to an amount of Rs. 3,600. 


The contention on behalf of the defen- 


dants is that the plaintiffs were anxious, 
if they could, to obtain from Zakaria the 
amount which they owed’ them, and that 
in fact they succeeded in obtaining from 
Zakaria the whole of the debt due to them 
for business done in Mauritius with the 
exception of Rs. 900. It is urged that 
if the plaintifis had duly presented the 
hawala, as they were directed by the 
defendants to do in their covering letter 
of April 30, 1932, the plaintiffs might well 
have thought in the circumstances that 
they would not be able to recover from 
Zakaria both the amount payable under 
the hawala and the amount due to them 
in respect of business done with Zakaria 
in Mauritius. The contention on behalf 
of the defendants, therefore, was that the 
plaintiffs retained the hawala in their 
possession and did not present it to Za- 
karia for payment and were minded not 
to present it for payment to Zakaria until 
after Zakaria’s debt to them had been 
liquidated. The learned trial Judge, 
Leach, J., in the course of his judgment 
observed : 
“Ali Mohamed Zakaria and Company were in 
financial difficulties throughcut the period with which 
this suit is concerned, and on May 31, 1932, were 
indebted to the plaintiffs in the sum of Rs. 3655.05. 
“hey failed in July 1933, and by that time they 
had reduced their debt to the plaintiffs to the sum 
of Rs. 900. A reasonable conclusion to be drawn 
from these facts is that the hawala was received 
by the plaintiffs, and that they did not present 
it because they wanted first to be paid the moneys 


owed to them by Ali Mohammed Zakaria and 
OQ -mpany.” 


Now, the effect of the failure of the 
plaintiffs duly to present the hawala was 
seriously to prejudice the rights which the 
defendants possessed as against Zakaria, 
because if the defendants had known that 


the plaintifis did not intend duly to pre- 


sent the hawala for payment, they would 
have been in a position to take proceed- 
ings in Mauritius against Zakaria to 
recover the amount due from Zakaria to 
them. There can be no doubt in my 
opinion that, if the facts as found by the 
Jearned trial Judge are-correct, by their 
laches the plaintiffs must be treated as 
having accepted the hawala in satisfac- 
tion of the amount due thereunder from 
the defendants, and cannot now-be per- 
mitted to recover that sum in the present 
suit. Now, the only point which operates, 
in my opinion, in support of the plaintiffs’ 
case, is that in December 1932, the plain- 
tiffs sent a telegram to the defendants 
directing them to pay Rs. 3,000 to 
Carrimbhoy and Company, Rangoon, and 
they sent a telegram in ths same sense 
to Carrimbhoy. One would have expect- 
ed in the circumstances that the defen- 
dants would have replied to the plaintiffs 
informing them thst they were under no 
obligation to pay Rs. 3,000, or any sum, 
to Carrimbhoy on behalf of the plaintifis 
besause they had already paid to the 
plaintiffs the amount due to them under 
the hawala which they had sent to them 
in April 1932. The learned Advocate on 
behalf of the defendants, however, has ex- 
plained the position by referring 10 a 
telegram of December 30, 1932, which reach- 
ed Port Louis in Mauritius on January I, 
1933. It is in the following terms: 
“Kodaiwala (i. e, the pleiotifis) wired Mulla- 
sshib (4 e. the defendants) you unpaid hawela 
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Zakir,” 


Now Zakir was the brother of Ali 
Mohamed Zakaria who happened in De- 
cember 1932 to be in Rangoon, and one 
of the partners of the defendants stated 
that on the receipt of this telegram from 
the plaintiffs to the defendants requiring 
them to pay Rs. 3,000 to Carrimbhoy and 
Company the defendants had got into 
touch with Zakir, and had explained the 
position to him, and that Zakir had sent 
the telegram of December. 30, 1932, to his 
firm in Mauritius because both he and 
ihe defendants were under the impression 
that, although the hawala had been pre- 
sented by the plaintiffs for payment .to 
Zakaria, Zakaria had up till that time fail- 
ed to liquidate the debt due thereunder. 
In my opinion the effect of-this evidence 
is that the defendants were certainly 
under the impression that the hawala had 
reached the plaintiffs in due course. There 
is the further fact in this connection to 


1936 


“be borne in mind, that in December 1932, 
arrimbhoy end Company, who had acted 
-as commission agents for the plaintiffs in 
Rangoon, were not creditors of the plaintiffs, 
and, therefore, there was no resson why 
the plaintiffs should have directed the 
defendants to pay Rs. 3,000 to Carrimbhoy 
and Company.- 

[b was contended by the learned Advo- 
- gate on behalf of the defendants that the 
-reason why that telegram was sent was 
because the plaintiffs must have thought 
that the defendants in the circumstances 
might pay Rs. 3,000 to Carrimbhoy as 
directed, that Carrimbhoy would then 
remit the sum to Mauritius, and the plain- 
tiffs would then have received their money 
in full from the defendants and in addi- 
tion would have obtained all but Rs. 900 
of what Zakaria owed them, without having 
presented the hawala for payment to Za- 
karia. In my opinion the probabilities of 
the case militate strongly in favour of the 
story told on behalf of the defendants, 
and it is difficult to understand why in 
- the circumstances alleged by them ithe 
plaintifis should have been content to stay 
their hand and should not have demanded 
payment of the amount for which the 
present suit is brought between April 1932 
and December 1932. Upon a consideration 
of the evidence the view which I take of the 


facts is in agreement wi'h that which 
commended itself to the learned trial 
Judge. It follows, therefore, that the case 


- is covered by Alderson v. Langdale (1), and 
the claim must fail. The result is that 
the appeal is allowed, the decree from 
which the appeal is brought is set aside, 
and the suit is dismissed with costs in 
both Courts including the costs of the 
commission in Mauritius. 
Mya Bu, J.—l1 agree. 
N. Order accordingly. 
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VETSUS 
EMPEROR—Oppositn PARTY. 

Criminal trial—Confession recorded under s. 164, 
Criminal Procedure Code}(Act V of 1898)—Con- 
fessor returned to Police custody — Procedure is 
highly improper. 

The procedure of returning to Police custody a per- 
son whose confession hes been validly recorded under 
s. 164, Criminal Procedure Code, is highly improper 
and may damage the whole case in which such a con- 
` fession is used. 
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Cr. A. froman order of the Sessions 
Judge, Delhi, dated July 2, 1935. 

Mr. Abdul Aziz, for the Appellant. 

-Mr. Ram Lal, for the Crown. 

Judgment.—In this case Abdul Sattar, 
his brothers, Abdul Ghaffur and Raushan 
Din were charged with the murder of one 
Ram Partap. Abdul Sattar was convicted 
and sentenced to death: the other two were 
acquitted : 

Some years ago in Delhi there was a 
notorious character, a Brahman, named Ram 
Partap. He dealt in opium and cocaine 
and had been convicted of dacoity. He had 
friends, also interested in crime, among 
others being an Advocate of Delhi named 
Gulal Chand. It is alleged that the accused, 
in collaboration with Gulal Chand, the 
Advocate, and others, murdered Ram Partap 
in pursuance of a conspiracy to obtain 
from Ram Partap a promissory note of 
Rs. 25,000, and after the death of Ram 
Partap to collect the money. On March 8, 
1931, Ram Partap left his house. After that 
day he has not been seen alive by anyone, 
neither has his corpse been discovered. 
Investigation was sterted on the complaint of 
Musammat Bibbo, the wife of Ram Partap. 
The investigation proceeded and Abdul 
Sattar, the appellant, was actually arrested 
in 1931 in connection with the murder. He 
was detained for same days, but eventueliv 
the proceedings were ended by the dis- 
charge of Abdul Sattar. It is said by the 
approver in this case that the reason given 
by the appellant for the aborative proceed- 
ing in 1931 was the payment of Rs. 2,000 
by the appellant to the Police. Other psop'e 
were also suspected and charged in 193], 
and they, too, in their turn were discharged. 

After the death, or disappearance, of 
Rem Partap, Gul2l Chand, Advocate, pro- 
ceeded upon the promissory note. He ob- 
tained an ex parie decree in Bombay against 
Ram Partap for Rs. 28,000 odd. Gulal 
Chand commenced proceedings in Delhi 
to execute his decree. This not unnaturally 
excited the widow, Musammat Bibbo, to 
action, end she filed a declaratory suit 
alleging that Gulal Chand had murdered her 
husband and that the decree had been ob- 
tained in pursuance of the conspiracy. On 
ihe evening of July 29, 1934, just after the 


-filing of the declaratory suit, Gulal Chand 


was discovored murdered in his car in the 
suburbs of Dehli. Investigation was again 
commenced, with the result that the Police 
obtained a clue to Abdul Qayyum, who is 
the approver in this case, astatement was 
taken.from him and subsequently he made 
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2, confession recorded under s. 164, Criminal 
-Procedure Code, the result of which was 
.the arrest of the present accused for the 
murder of Ram Partap in 1931. 


In this case we are dealing solely with 
the murder of Ram Partap. The question 
of the murder of Gulal Chand will be con- 
sidered in the next case before us. The 
statement of the approver only applies to 
the actual murder and what happened after 
the disposal of the body. The rest of the 
story has coms from the witnesses. It is 
alleged that Ram Partap left his house on 
the morning of March 8, 1931, to go to the 
office of the Advocate Gulal Chand. There 
Andul Sattar was present. Abdul Sattar as 
pre-arranged, took Ram Partap and Gulal 
Chand to his workshop. Other members of 
the conspiracy were there present. When 
Ram Partap sat down on a sofa in his house 
with Golal Chand, he was seized by the 
various persons there collected and strangl- 
ed. The question then arose as tothe dis- 
posal of the body. According to the ap- 
prover, Abdul Sattar procured a hired taxi 
driven by one Ginga Singh who has been 
called as a witness in this cxse, placed in 
the back of the cara box containing the boly 
of the deceased, hung a curtain round the 
carandthen went to collect his wife (or 
mistress), Musammat Hussaini who lived 
near the Jama Masjid. Thep2aity then pro- 
ceeded in this pardah car to village Akhbar- 
pur where Hussaini wos left with the wife 
of a man called Firoze, and Firoze was 
taken on inthe ear by Abdul Sattar. It is 
alleged that Abdul Sattar told Firoze that 
the box contained some contraband opium 
which hed gone bad and that he wished the 
assistance of Firoze in order to get rid of it. 
They drove first to a canalin the neighbour- 
hood of Bulandshahr. It was too early as it 
was light and the car was driven back 
again to Akbarpur. Later on, they return- 
ed to the canal. The box was taken out, 
placed upon the running board of the car 
and the car was driven to a suitable place 
near the canal. Firoze and A»dul Sattar 
took the box to the canal and emptied the 
contents into the water. Firoze was ex- 
tremely surprised when the box was opened 
45 see therein not contraband opium, but the 
face of his old ‘friend Ram Partap. The 
eontents of the box were promptly emptied 
and the car returned. Musammat Hussaini 
was collected in thə village and the car 
wis driven back to Delhi. There is some 
further evidence, not material to this case 
but thereafter Abdul Sattar proposed a 
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dacoily at Ram Pratap's house, but that pro” 
ject was abandoned. 

In the first place, we have to consider 
whether the story of Abdul Qayyum, the 
approver, is in itself worthy of credence. 
In this connection the learned Government 
Advocate, who appears for the Crown, con- 
cedes that this approver is .worse than most 
others. He had been a warder in a jail 
and according to his own statement, had, in 
jail, engaged in many illegal practices. He 
was a friend of opium and cocaine smug- 
glersin Delhi and was quite prepared, for a 
reasonable sum of money, to enter into this 
conspiracy to murder Ram Partap. We have 
it alsoon record that the approver was in 
Police custody from the day of his arrest, 
October 19, 1934, that although his state- 
ment under s. 164, Criminal Procedure Code, 
took some six or seven days to complete, he 
was returned to Police custody after every 
instalment was made, and that after the 
confession was complete, he was returned to 
Police custody and stayed there for a con- 
siderable time. We have continually point- 
ed out, and it appears necessary for us to 
continue to do sə, that this procedure is 
highly improper and msy damage the whole 
case in which such a confession is used. It 
may be that this being a Delhi case, the 
remarks of this Co irt have not been noticed 
by the Delhi euthorities. As far as this 
approver is concerned, therefore, not only 
have we the fact that he is a very bad type 
of man but that the Police control to which 
he has been subjected is sufficient to cast 
suspicion upon his statement. 

The first point that we notice about the 
evidence is that all the witnessas are persons 
of very bad character. There is Hussaini 
wio for many years was a prostlituie, lived 
with Abdul Saitar for a certain time, and 
then apparantly went back to the bazar. 


There was Firoze, a most import- 
ent witness, who is a badmash 
cn register No. 10. There is Ganga 


Singh, the driver of the car, another im- 
portant witness, who was the employee of 
one Dhanna Lal who has been in prison on 
various charges. There is Rahim Ali, a 
casual witness, wh) is a relation and friend 
of Firoze. The evidence of wi.nesses of this 
character in view of what hereinafter ap- 
pears, could not be expected to command a 
great deal of confidence. ; 

Another fact which, in view of the charac- 
ter of these witnesses, cannot fail to impress 
us is that we are satisfied that the evidence 
of Qasim Ali has been deliberately procur- 
ed by the prosecution. In many cases we 
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are told that the prosecution has produced 
false evidence in a doubtful case in order 
to secure conviction. Jt is often impossible 
—although there may be suspicion of such 
a practice—to be able to say definitely that 
this has occurred. In this case we do not 
doubt that Qasim Ali is a false witness 
and that he was produced to say that four 
years ago he was present in afield adjacent 
to the canal in which the dead body is 
alleged to have been thrown; that he saw 
“a motor car on the bridge itself a common 
object—that he went there to find out whe- 
ther a Canal Officer had arrived; that he 
recognised Firoze and that near Firoze there 
was another person who was dressed in 
shorts and atopi, thatis in European cos- 
tume. Qasim Ali said he remembered that 
four years ago, he asked Firoze who this 
individual was and he was told thatit was 
Abdul Sattar of Delhi. We cannot believe 
that this incident could have impressed it- 
self upon the mind of Qasim Ali or—if it 
were true that Abdul Sattar's name was 
mentioned—that he remembered the name 
‘four years later. 

What is worse, however, is that this wit- 
ness was produced by the presecution four 
years later as a person who had identified 
Abdul Sattar in a parade in Delhi jail 
where Abdul Sattar was mixed with twenty 
-other prisoners. Abdul Sattar four years 
ago was clean shaven; AbdulSattarin the 
identification parade had a beard. Abdul 
Sattar four years ago was wearing a topi 
and shorts, Abdul Sattar in the jail parade 
was wearing Indian clothes. We consider 
that it is beyond the bounds of possibility 
under these circumstances for any person 
to identify a man whom he had seen four 

sarsago fora very short time. Ib is ob- 
vious that this witness had identified Abdul 
Sattar with the assistance of some one in 
the jail. We are informed that this practice 
is termed “padding.” It is in fact a most 
serious offence which may result in innocent 
person being hanged. Persons indulging 
in it are engaged in a conspiracy which may 
result in murder by judicial process. 

The learned Government Advocate admits 
that this evidence of identification is “too 
tall.” We say it is false and manufactured. 
When we are satisfied that the prosecution 
has produced a false witness for the pur- 
‘poses of procuring a conviction, this . fact 
must affect our minds as to the rest of the 
evidence, and when the other witnesses 
are, 2s we have pointed out, easily amenable 
to Police influence, the effect will be 
„greater. We consider on this ground alone 
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—though the evidence otherwise is weak— 
that it would be extremely unsafe for this 
Court to act upon any of the evidence in this 
case. Wetherefore have no hesitation in 
coming tothe conclusion that the prosecu- 
tion has failed to prove the guilt of Abdul 
Sattar, We must, therefore, accept this 
appeal. We set aside the conviction and 
the sentence of death imposed upon him. 
We direct that a copy of this judgment 
be sent to the Chief Secretary, Punjab 
Government, and to the Chief Commis- 
sioner, Delhi. 
N. Order accordingly. 





l RANGOON HIGH COURT 
Miscellaneous Civtl Appeal No. 85 of 1933 
April 26, 1935 
PAGE, C. J. ann Mya Bu, J. 

A. K. R.M. M. ©. T. CHETTIAR Fie 

APPELLANTS 
VETSUS 
S. P. DAYABHOY AND OTHERS 
—RESPONDENTS 

Insolvency—Money directed to be paid by Court to 
a person in regular suit—Insolvency Court, if can 
order iito be repatd—Jurisdiction—Security deposited 
in Court for benefit of third p2rty—Insolvency Court, 
if has jurisdiction to pass order in connect on with 
such security. . 

The Insolvency Court has no jurisdiction to order 
a person to repay a sum of money which the Court 
had directed should be paid out to him in the 
regular suit. It has also no jurisdiction to pass 
any order in connection with the property deposited 
as security inthe regular suit, especially when the 
security has been furnished not for the benefit of the 
insolvent’s estate but for the benefit of a third party, 
Ex parte Harper, In re Tail (1), referred to. 


Mise. C. A. against the order of the High 
Court, dated June 20, 1932. 

Mr. Kalyanwalla, for the Appellants. 

Mr. Docivr, for the Respondent No. 1. 

Page, C. J.—In this ease it is common 
ground thatthe assesis in the hands of 
the Official Assignee for distribution to 
the creditors, are assets belonging to the 
firm of which Musafer and the insolvents 
were partners. Mr. Doctor, on behalf of 
respondent No. 1, does not now contend 
that the debt due to Musafer’s representives 
for which they have proved in the insol- 
vency can be paid pari passu with the 
debt of what Imay call the outside cre- 
the last hearing 
of the appeal, we expressed the opinion 
that payment of the debt for which 
Musafer’s representives tendered a proof 
must be postponed until after the debts of 
the outside creditors have been liquidated. 
It isnot now disputed that the view we 
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then took is correct, and an order in that 
sense will be passed. It follows, therefore, 
that the payment of dividend of 
Rs. 20,920-15-0, which the Official Assignee 
deposited in Court in the regular suit 
upon the footing that it wasa dividend 
payable to Musafer’s estate, ought not to 
have been made. But that does not dispose 
of the matter, because as between the 
appellant and the present respondent it is 
still necessary to decide whether the learned 
Judge in insolvency ought to have directed 
either that this sum, which was paid out to 
the first respondent under the order of 
the Court in satisfaction of the decree that 
he had cbtained against Musafer and the 
two insolvents, should be refunded to the 
Official Assignee or that the security fur- 
nished by respondent No. 1 upon this 
sum being paid out to him, ought to be 
utilized as amode of refunding to the in- 
solvent estate the dividend which in the 
event it has been held ought not to have 
been paid to Musafer’s representatives. 
The learned Judge in insolvency hes 
ordered that respondent No. 1 must return 
end deposit in Court the said sum or 
ihat “resort ought to be had to the. security 
in the hands of the Court for ihe recovery 
cfthe said sum.” With all respect to 
Breund, J., in my opinion, the order that 
he p:ssed cennot be sustained. Quosd 
the proceedings es the result: of which the 
respondent No. 1 has received payment 
of this sum in execution of his decree in 
the regular suit, the respondent was in the 
same posilion, so fer as tbe Insolvency 
Court was concerned, as he would have 
been ifhe had not been a creditor in the 
insolvency, because this sum was claimed 
by him and paid to him not es a creditor 
in the insolvency but as a judgment- 
creditor of Musafer. For the purpose in 
hand it matters not whether the proof 
tendered by Musafer’s estate ought or 
ought not be expunged or whether the 
proceedings for attachment of the dividend 
were in accordance with law because it 
iscommon ground that the stm im ques- 
tion was and purported to be paid into 
Court in the regular suit by the Official 
Assignee as being asum due from the 
insolvent estate to Musafer. Musafer’s 
representives have never raised any objec- 
tion to this sum being utilized for the 
purpose of liquidating their debt to the 
respondent, and the Official Assignee, so 
far from having esserted at amy time that 
the sum in dispute was not dividend pay- 
able and paid in respect of adebt due 
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from the insolvent’s estate to Musafer has, 
up till the present time acted upon the 
assumption that by depositing this sum 
in Court tothe credit of the judgment- 
debtor in the regular suit, he was in 
substance and in fact paying a dividend 
that was due from the insolvent estate 
to Musafer. Respondent No. 1 did not 
receive payment of this money in any 
Sense as a creditor in the insolveney. 
He received itas a judgment-creditor in 
liquidation of the decree that he had ob- 
tained against Musafer inter alia in the 
regular suit. No steps hsve been taken 
in the regular suit to establish that the 
order directing the peyment out of this 
sum tohim ought not to have been made, 
the present application being made in 
the insolvency proceedings and notin the 
regular suit. Jn my opinion the Insolvency 
Court would have had no ‘jurisdiction 
to order respondent No. 1 to repay a sum 
of money whichihe Court had directed 
should be paid out to him in the regular 
ult. 

It is contended, however, end the learn- 
ed Judge in insolvency held, thatthe In- 
solvency Court was competent to order that 
the security deposited in tle execution 
proceedings in the reguler suit on the sam 


“in questicn being pvid out to the res- 


pondent should be utilized fer the pur- 
pose of recouping tothe insolvent's estate 
the emount ofthe dividend which in the 
event it hes been held was improperly 
paid to Musafer. Butin my opinion, the 
Insolvency Court hed no jurisdiction to 
piss eny order in connection with the 
property deposited as security in the regu- 
lar suit. Further, the security wes furnish- 
ed not forihe benefit of the insolvent’s 
estate but.for the benefit of the legal repre- 
sentatives of Musefer, who at the time when 
the Court cirected the sum in suit to be 
paid out to respondent No. 1 had not been 
brought on therecord. This is clear from 
the form both of the order thet was passed 
and of the bond that was executed. In 
my opinion this application, as was held 
by Sen, J., is entirely misconceived, and 
w.s rightly dismissed by him. The only 
contesting respondent throughout these 
proceedings has been respondent No. 1— 


-as between the appellant and respondent 


No. 1 it is obvious that the main issue 
was whether respcndent No. 1 ought to be 
ordered to refund the sum in suit or 
whether the security which he hes furnish- 
ed on receiving payment of if ought to 
be utilized to recoup the Official Assignee, - 
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For ths ressons that I have given, it is 
imm3terial as between respondent No. 1 
and the appellant, whether the proof by 
Musafer’s representatives ought or ought 
not to be expunged, because even if it 
wes ordered that the proof ought to be 
expunged, dividends already paid would 
not be affected Ex Harper In re 
- Tail (1). 

Upon this issue the appellant has Íailed 
in both Courts to obtain the relief which 
he sought a3 against respondent No. 1. 
The other respondents do not appear to 
have taken en active part in the proceed- 
ings. The result is that the appeal is 
allowed pro tanto, and an order will be 
passed that payment of the debt under the 
proof tendered by Musafer’s representa- 
tives is posiponed until after payment of 
the debis of the outside creditors has been 
madein full. Jn other respects the appeal 
is dismissed. Respondent No. 1 is en- 
tilled to his costs both. of the appeal 
and of the hearing after remand and we as- 
sess the Advocate’s fee of and incidental 
to the «ppealand the remend order at 
15 gold mohurs. 

Mya Bu, J.—I concur. 

N. Appeal parily allowed. 
(1) (185) 21 Ca D 537; 52 LJ Ch. 117; 31 W R152; 
7LT 421. 
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MADRAS HIGH GOURT 
Letters Patent Appeal No. 37 of 1934 
October 29, 1935 
BEASLEY, C. J. AND STopART, J. 
KOYA ANKAMMA— APPELLANT 

-.. versus 
KONAGANCHI KAMESWARAMMA 


AND OTARRS— RESPONDENTS 

Limitation Act (IX of 1908), Sch. IT Arts. 44, 101— 
Sale by de jure guardian of minor—Suit to set aside 
sale—Limitation—Article opplicable~—Suit within 
twelve years of alienation but more than 3 years 
after attaining majority—Limitation. 

A suit to set aside a sale by a de jure guar- 
dian of a minor, of property belonging to the minor 
is governed by Art. 44 and not by Art, 144 of the 
Limitation Act and such a suit would be barred 
if it is instituted only after three years ‘after the 
plaintiff attained majority though it is filed within 
twelve years of the date of the sale. Bindajz v. 
Mathurabat (1) Arumugham Pillai v. Panayadian 
Ambalam (2) relied on. 

A transfer by a guardian, however improper it 
may have been, is not a void transaction but only 
a voidable one and when property cannot be re- 
covered without avoiding it, a suit to recover such 
property will be governed by Art. 44, 


L. P. A. against the judgment of Mr. 
Justice Varadachariar in S. A. No. 1254 of 
1930, dated May 10, 1934, preferred against 


KOYA ANKAMMA V. KONAGANCH! RAMESWaRAMMA (MADR.) 


797 
the decrge of the Court of the Subordi- 
nate Judg2 of Bezwada in A. S. No. 14 
of 1929 preferred against that of the Court 
of the Munsif of Bezwada in O.8. 416 
1925. 

Mr. A. Lakshmayya, for the Appellant. 

Messrs. B. V. Ramanarasu and D. P. 
Narayana Rao, for the Respondents. 

Besaley, C. J.—The facis here are that 
there were two undivided cousins and at 
a time when both of them were minors 
their mothers acting as guardians alienat- 
ed certain properties belonging to them. 
One of the minors died later on and the 
suit under appeal was brought by the sur- 
viving minor to recover the property from 
the alienee on the ground that the aliene- 
tion was beyond the power of the guar- 
dians to make. The suit was instituted 
within twelve years of the alienation but 
more than three years after the plaintiff 
attained majority. The point is whether 
Art. 4£ of the Limitation Act applies to 
this case. Both the lower Courts and the 
second Appellate Court dismissed the suit 
es barred by Art. 44. The imporlant facts 
in the case are that at the time of the 
alienations there were no adult co-parceners 
and, in spite of the contention in the 
lower Appellate Court which wes not sc- 
cepted there thatit is not correct to speak 
of the mothers who alienated the property 
as guardians of in any legal sense, in 
my view, were the de jure guardians of 
the minors. There is no authority for 
saying that when. the senior member of 
a co-parcenery-father-dies leaving only 
minor co-parceners the mother or mothers 
of the latter are not their de jure guar- 
dians; and [agree with Varadachariar, J., 
that the cases relied upon to show that 
a minors interest in an undivided Hindu 
family is not such an interest or prop- 
erty that a guardian can be ap- 
pointed or predicated in respect of 
it can be distinguished on the ground 
that in those cases there were other adult 
co-parceners and the legal guardianship 
of the minor co-parcener therefore vested 
in the adult co-parceners. That cannot be 
the case here; and this distinction was 
pointed out by Sir Lawrence Jenkins, O. J. 
in Bindaji v. Mathurabai (1). The position 
therefore is therefore, that these were alie- 
nations made by the de jure guardians of 
the minors and the. present plaintiff was 
entitled to avoid the transection and in 
such cases it has been held that Art. 44 is the 


correct artiele. In Aurumugham Pillai ve 
(1) 30 B 152, : 
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Panayadian Ambalam (2) property inherited 
by a minor from his mother and belonging 
exclusively to him was sold by his father 
acting es his guardian and it was held 
that a suit by the minor on his attain- 
ing mejority to recover the property was 
covered by Art. 44 and not by Art. 126 
of the Limitation Act. Krishnan, J. on 
page 476* estates: 

“When a guardian acting in his capacity of 
guardian sells or otherwise transfers the property 
of his ward there can be no question that Art. Lid 
will apply to the suit by the ward to recover that 
property subsequently for he must get the guar- 
dian’s transfer set aside, which is prima facie 
binding on him. A transfer by a guardian, however, 
improper if may have been, isnot a void transac- 
tion bat only a voidable one and when property 
cannot be recovered without avoiding it, if is now 
settled that Art. 44 will apply to the suit. No 
doubt it has been held that where a Hindu father 
sells the joint ancestral property of himself and 
his minor son Art. 44 will not apply even though 
he purported to act as his miner son's guardian 
in making the sale. Article 126 expressly provides 
for setting aside such alienations of acestral pror- 
erty and the Oourt therefore held in those cases 
that the mere fact that the father executed the 
deed also as guardian of his minorson made no 
difference to the validity of the sale as he would 
have passed his son’s share also by executing the 
deed himself and therefore Art. 44 was not applicable 
Those rulings, however, apply only to alienaticns 
of ancestral property und are clearly distinguisk- 
able frcm the present case as here the property has 
been found to be the minor's separate property.” 

The present case would not be excepted 
from the operation of Art. 44 for the reason 
that there were no other co-parceners and 
this was the separate property of the minors 
andthey alone were interested in the prop- 
erty. Purushothama Ratho v. Brundavana 
(3) decides that suits brought by persons 
to set aside alienations by their de jure 
guardians during the minority are governed 
by Ari. 44 whereas Art. 44 does not apply to 
suits by minors to set aside alienations made 
by de facto guardians. See also Manugarra 
Satyalakshmi Narayana v. Manugarra 
Jagannadham (4) Moreover, on a com- 
parison between the language used in 
the two articles it is clear that, of the 
two, Art. 44 is the one more applicable. 
I agree with the conclusion reached by 
the second Appellate Court and this Letters 
Patent Appeal must accordingly be dis- 


missed with costs. 
Stodart, J.—I entirely agree. On the 
point of limitation the argument is that 


@) 40M L J 475; 62 Ind. Cas. 630; 13 L. W 416; 
29 M L T 255; (1921) M W N 255. < 
(3) 1931 Mad. 597; 133 Ind. Cas. 773; (1931) M W 
N 417; 33 L. W. 664; Ind. Rul. (1931) Mad. 773. 
(4) 34M L J 229; 42 Ind. Cas. 939; (1917) M 
W N 854; 6 L W 765, 22MLT 498. >» 
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a man who wishes to set aside an alie- ' 
nation of immovable property meade by 
his guardian during his minority can 
avail himself of one of two periods of 
limitation whichever is longest; namely 
(a) three years after attaining his majority 
under Art. 44 (b), twelve years from the 
date of alienation under Art. 144 extended 
of course by the operation or s. 6. But 
Art. 144 applies lo cases where the posses- 
sion of the purchsser is adverse to the: 
plaintiff and a purchaser from the guar- 
dian of a minor does not hold the land 
under a title adverse to the minor buton 
the contrary he derives his title from the 
minor and has a good title until it is 
shown that in selling the land to him the 
guardian exceeded his powers. The ob- 
servations in the referring judgments in 
Doraisawmi Serumadan v. Nondiswami 
Saluvan (5) which seem ito support this 
part of the appellent’s case are based 
on the decision of the Privy Council in 
Gananasambanda Pandaransannadhi v. 
Velu Pandaram (6).in which the elienations 
were bad from their inception being 
sales of trust property, which the miner's 
guardian acting on his behelf had no 
power to sell. The purchaser in that case 
did not obtain good title but was in the 
position of a trespasser holding adversely 
to the trust. 

A. Order accordingly. 

(5) 38 M 118; 21 Ind, Cas, 410; 25. M L J 405; 
li M L T 401 

9) 23 M 271; 271 A 69; 40 W N 329; 10M 
L J 29: 2 Bom, L R 597;7 Sar, 671 (P. O. 
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Pace, C.J. anD Mya Bu, J. 
A. R. M. JAMAL—APPELLANT 
: VITTSUS 

ALBERT JOSEPH & Sons—Responbiinits © 

Negotioble Instruments Act (XXVI of 1881), s. 59 
Debtor depositing promissory notes with plaintiff 
agreeing to pay amount in regular instalments 
Debtor agreeing to endorse notes in plaintiff's 
favour on failure—Endorsement—Suit by plaintiff 
to recover full amount from promisors—Maintain- 
ability. 

The debtor A deposited the three promissory notes 
in suit, with the plaintiff upon the terms that if 
he failed to repay the loan by weekly instalments 
of Rs. 200, A would endorse the promissory notes 
in favonr of the plaintiff so that the plaintiff could 
forthwith sue upon them as a means of liquidat- 
ing the debt due to him from A. A paid Rs, 200 
on February 3,1934, but Failed to repay the balance. 
of the debt as agreed on at all. A having endorsed 
the promissory notes to the plaintiff upon the terme 
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stated above, brought a suit to recover the full 
amount thereof from the defendants: 

Held, thet after the endorsement of the promis- 
sory notes to the plaintiff the plaintiff did not hold 
the notes merely as security but that the whole 
right of action passed to the indorsee, and, there- 
fore, under the proviso to s. 59, Negotiable Instru- 
ments Act, the plaintiff became entitled to recover 
the amount of the note from the defendants. 

[Casz-law discussed | 


F. C. A. against the decree of this High 
Hig jn Civil Regular Suit No. 191 of 

Mr. Foucar, for the Appellant. 

Mr. P. N. Ghose, for the Respondent. 

Page, C. J.—In my opinion, this appeal 
succeeds on the facts. The learned trial 
Judge, Braund, J. has found—in our opin- 
ion, correctly—that the defendants drew 
three promissory notes in favour of one 
A. G. A. Abba without consideration and 
for his accommodation. The promissory 
notes were dated and payable respectively: 
(1). on August 22, 1933, for Rs. 600 pay- 
able on- December 15, 193838; (2) on 
August 22, 1933, payable on December 22, 
1933; and (3) on August 22, 1933, payable 
on December 29, 1933. Now, in Jenuary 
1934, after the maturity of the three pro- 
missory notesin suit, Abbe was indebted 
to the plaintiff in a sum which, eccording 
to the pisintiff, amounted to about 
Rs. 1,650, for which the plaintiff held other 
promissory notes and hundis as security. 
On January 10, 1934, Abba signed a 
memorandum in which he stated that of 
ue Rs, 1,650, which he owed to the plaint- 


“Rs. 200 shall be paid by me on January 20, 
1934, and thereafter Rs. 200 every week. If there 
be delay in making the payments as mentioned 
above, you may take necessary steps.” 


On January 20, 1934, Abba deposited 
the three promissory notes in suit, with the 
plaintiff upon the terms that if he failed 
to repay the loan by weekly instalments of 
Rs. 200, Abba would endorse the promis- 
sory notes in favour of the plaintiff so that 
the plaintiff could forthwith sue upon them 
as a means of liquidating the debt due 
to him from Abba. Abba paid Rs. 200 
on February 3,1934, but failed to repay 
the balance of the debt as agreed on at 
all. Abba having endorsed the promissory 
notes to the plaintiff upon the terms stat- 
ed above the plaintiff has brought the pre- 
sent suit to recover the full amount there- 
of from the defendants. It is not now 
disputed that the plaintiff became the hold- 
er of the promissory notes in gcod faith 
and for consideration ; the sole question in 
issue being whether the plaintiff is entitl- 
ed ina suit against the defendants to ren 
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cover the full amount due under the 
notes or only the ¿mount of Abbas in- 
debtedness to the plaintiff. Under the pro- 
viso to s. 59, Negotiable Instruments Act 
(XXVI of 1881) as emended 1t 15 

“provided that any person who, in good faith 
and for consideration, becomes the holder, after 
maturity, of a promissory note or bill of exchange 
made, drewn, or accepted without consideration, 
for the purpose of enabling some party thereto to 
raise money thereon, may recover the amount of 
the note or bill from any prior party,’ 

The learned trial Judge being of opin- 
ion, that the three promissory notes were 
merely deposited with the plaintiff as secu- 
rity held that the plaintiff could recover 
from the defendants only the amount of 
Abba’s indebtedness to the plaintiff. Iven 
upon that view of the facts, <s at present 
advised, I should be dspcsed to hold 
that at common law the plaintiff would be 
entitled to recover the full amount of the 
promissory notes from the defendants, the 
person entitled to the balance outstanding 
after the amount due tothe plaintiff from 
Abba kad been liquidated, being at liber- 
iy to recover the same in en action for 
money hed and received. As Willes, J. 
pointed out in Cook v. Lister (1) at p. 127*. 

“Where an endorsement is made, nct as cn a 
sale of the bill, but an advance only of part of 
the money, with an intention of transferring the 
rights of the bill to the endorsee. There, where’ 
the indorsee gets the right to recover the whole 
money, he would be necessarily the trustee of the 
drawer for the amount he secures beyond that 
which he has advanced, that is the case of Reid 
v. Furnival (2), referring to the case of Johnson v. 
Kennion (3), in which the law is so laid down 
kaen The whole right of action passed to the indorsee, 
who is necessarily a trustee to the extent of the 


. gum exceeding that which he has advanced upon 


the bill, and it may be, where part of the sum 


. is laid upon the bill, that the same rule ought to 


apply...Why the Court of Ohancery is te be in- 
voked for the purpcse of settling the rights of 
parties on bills of exchange, I am quite unable to 
see. That expression, “he is a trustee for the 
rest,” may or may not mean that there is sucha 


trust as may be enforced in the Court of Chancery. 


I should have thought that an action for money 
had and received would lie the instant the in- 
dorsee himself received more than he was entitl- 
ed to. I should have thought that the drawer 
might have brought an action for money had and 
received, as in Pownal v. Ferrand (4), he brought 
it for money paid.” 


Peacock v.Purssel (5), is not an autho- 


(1) (1863) 32 L J O P 121; 13 C B (N. 8.) 518; 11 W 
R 369; 9 Jur (N. 8.) 823; 7 L T 712. 

(2) (1833) 10 & M 538; 5 Car &P 499, 2L J Ex 
199. 

(3) 2 Wilson K B 282. 

(4) (1827) 6B & C 439; 9 Dowl& Ry 603; 5LJ K 


B176; 30 RR 394. 


(5) (1863) 32 LJ O P 266; 14 C B (N. s.) 728; 11 
WH £34; 8 L T 636; 2 RR 282; 136 R R 875. 


*Page of (1863) 32 L. J. O, P [Ed] > 
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rity to the contrary; that case, deaiding 
merely that in certain circumstances, a 
creditor who takes a bill of exchange or 
promissosy note as collateral security for 
2 debt may by his conduct be precluded 
from recovering either on the bill or pro- 
missory note or on the original conside- 
ration. In this conneclion reference may 
also be made to Ex parte, Bloxham (6), Hx 
parte, Bloxham (7), Attenborough v. Clarke 
(8), Jenkins v. Tongue (9), Pease v. Hirat 
(10), Easton v. Pratchett (11), Atwood vV. 
Crowdie (12),-Jones v. Hibbert (13), Giles 
v. Perkins (14), Ex parte Newton Ex parte 
Griffin In re Bunyard (15), Currie v. Misa 
(16), Glassock v. Balls (17), Daulatram 
Kundanmal v. Nagindas Ranchhoddas (18); 
Royal Bank of Scotland v. Rahim Qaasim 
and Son (19). In India, however, there is 
no provision in the Negotiable Instruments 
Act similar to s. 27 (8), English Bills of 
Exchange Act (1882) in which the lew now 
obtaining in England is set out in express 
terms, and the present case must be de- 
termined upon è consideration of s. 8 and 
s.59, Indian Act. In the case now be- 
fore us, we arenot concerned with rights 
inter s2 of anindorser and indorsee, but with 
the rights of ən indorsee who holds in 
‘ good faith and for consideraticn against 
ihe drawer of the note, and for the purpose 
of disposing of this appeal, it is unneces- 
sary io decide what the rights of tke par- 
ties would have been if the plaintiff had 
held these promissory notes as collateral 
security only, because, with all due res- 
pect to Braund, J.: upon the facts we are 
of opinion, axd hold that after the en- 
dorsement of the promissory notes to the 
plaintiff the plaintiff did not hold the notes 
merely aS security but that “the whole 
right of action passed to the indorsee” and, 
therefore, under the proviso to s. 59, Nego- 
tiable Instruments Act, the plaintiff became 


(6) (1800) 5 Ves J 447a. 

(7) (1801) 6 Ves J 448. 

(8) (1858) 27 L J Ex 138; 114 RR 10M. 

(9) (1860) 29 L J Ex 147; 121 R R 885. 

(10) (1828) 10 B & O 127; 6 Man & Ry 8;8 LIK 
4. 


(19) 10 M& R 798, 
12) (1816) 1 Stark 483, 

T 2 Stark 304. 

14) 9 East 12. 

(15) (1881) 16 Ch. D 330; 50 
407; 44 L T 232. 

a (1875) 10 Ex 153. 


L J Ch484, 29 WR 


17) (1890) 24 Q BD 13; 59 LJ Q B 51; 38 W R 


155; 62 L T 163. 

(18) 15 Bom. L R 333; 19 Ind. Cas. 789. 

(19) 49 B 270; 87 Ind. Cas, 982; A I R 1925 Bom. 
96 9; 27 Bom, L R 5063 
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entitled to “rocover the amount of the note” 
from the defendants. 

For these reasons, the appsal will be 
allowed, the decree of the trial Court set 
aside, and a decree passed in favour of 
the plaintiff for the amount claimed with 
costs in both Courts. We assess the Advo- 


cates fee in this Court at five gold 
mohurs. 

Mya Bu, J—I concur. 

N. Appeal allowed. 


MADRAS HIGH COURT 
Civil Appeal No. 259 of 1930 
January 17, 1935 
PAKENHAM WALSH AND VARADACHARIAR, Jd. 
R. VENKATASUBBA SASTRI—PLAINTIPP 
—ÅPPELLANT 
versus 
SANKARAN AND ANOTAER-—DEFENDANTS 


AND PLATNTIFES—RaspoNDENTs. 

Hindu Law—Limited owner—Property belonging 
to last full owner til! shortly bzfore dzath found 
an possession of person who would have taken it as 
heir—Presumption—Heversioner': suit—Inus—Wo- 
man's estate—Woman possessing both absolute and 
limited estates—Mixing of th2 twa by indifferent 
handling~—Reversioner's suit on hər death—WH state, 
af can be presumed to continue—Hight to charge on 
existing assets to extent of value of limited estate 
—Res judicata—Findings on two issues tending to 
same result—Decis.on based on both findings— 
Whether operates as bar. 

Where- property shown to belong to the last full 
owner is found in the possession of a stranger, 


_ thera can ba no presumption as to how or when | 


such possession began and where it is material 
for the reversioner to prove that the possession 
began after the full owner's death, the onus may 
lie on him to prove that the last full owner died 
possessed of it. But where all that is known is 
that property in the possession of the last full 
owner till very shortly before hid or her death is, | 
- after his or her death found in the possession of 
the very person who would have taken it as heir 
at law, the natural presumption in favour of con~ 
tinuity of title and possession and against trespass 
must be given due weight and it will be calling 
upon the reversioner to prove a negative, if the 
onus is to be laid upon him to prove that the 
heir at law did not get the property by gift or 
will, If the question had arisen during the limited 
owner's lifetime and she setup a gift or will from 
the last full owner, the onus would undoubtedly lie 
upon the limited owner to establish such gitt or | 
will. It does not make any difference that the . 
question is raised after the limited owner's death, 
but by a person claiming under the limited owner 
herself. [p. 803, col. 1.] 

If, while in possession of a limited estate, and 
also in possession of other properties for an abso- 
lute interest, a limited owner deals with the two 
sety of properties indifferently, mixes them and 
invests them as she likes, the onus will certainly 
lie upon her to prove, as against any person in- 


‘terested in the limited estate, how much of the - 


mixed fund represents her absolute estate. In such 
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Circumstances it is not necessary for the person 
Claiming the “fiduciary” estate fund to trace it 
Into any particular form of existing assets but 
that in thé absence of clear evidence that such 
‘und has ceased to exist, the Court will regard 
“il as continuing to be part of the assets in exis- 
tence and as justifying the declaration of a charge 
therefor, “in the claimant’s favour; on the existing 
assets. Burugapalli Sriramulu v. Nandigam Sub- 
barayadu (2), applied. Official Assignee of Madras 
y. Krishnaji Bhat (8), relied on. [p. 804, col. 1] 

Where findings on two issues in a former suit 
tend to the same result and the decision therein 
proceeds on both the grounds, each finding many 
‘Operate as res judicata but before a matter can be 
held to be res judicata, the finding in respect 
thereof should be certain and it must be clear 
that the decree in the previous suit was intended 
to be rested on that finding. Vythilinga Mudalier 
v. Ramachandra Naicker (6), Bayyan Naidu v. Sury- 
anarayana (1) and Adatkappa Chettiar Natesan 
Chettiar (8), relied on: [p. 208, col, 2.) 
©. A. against the decree of the Sub- 
Judge, (Additional), Tinnevelly, in 0.6. 


No. 71 of 1928. — 

Mr. K. S. Sankara Ayyar, for the Ap- 
pellant. 
 . Messrs. Ch. Raghava Rao, K. Ven- 


katéswaran and K. R. Rama Ayyar, for the 
Respondents. 
- Varadachariar, J.—Appellant is one of 
two plaintiffs, who sued for possession in 
respect of schedule A immovables and for 
a declaration of their right in ‘respect of 
schedule B outstandings, alleging that they 
were entitled thereto as reversioners on 
the death of their cousin Muthulakshmi 
Aminal on June 17,1928. The two items 
of immovable properties had been pur- 
chased by Muthulakshmi Ammal, under 
Exs. 13 and 14, in December 1916. Of the 
outstandings, item No. l, schedule B was due 
under a prusnote from defendant No. 2 
items Nos. 2 and 3 were due from one 
Subbier. Defendant No: 1 set upa will 
by Muthulakshmi Ammal (Ex. 12) and 
claimed for himself all the suit proper- 
ties except item No. 1, schedule B in respect 
of which he alleged a trust. Defendant 
No. 2 set up certain rights in respect of 
item No. 1, schedule B under an arrange- 
ment (Ex. 
by Muthulakshmi Ammal even before the 
date of the will. In effect they contended 
that Muthulakshmi Ammal was absolute 
owner of the suit properties, that the 
charity was constituted in pursuance of 
directions given by her mother with refer- 
ence to her siridhanam and that the dis- 
positions could not be questioned by the 
plaintiff. The lower Court accepted these 
contentions and dismissed the suit. Hence 
this appeal. ; E 

The deceased Muthulakshmi Ammal was 
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in possession of properties attributable to 
three sources, namely her husband's 
estate, her father’s estate and her maternal 
grandfather's estate which came to her 
mother es siridhanam under a will. 
The plaintiffs have no manner of right 
to Muthulakshmi’s husband’s estate, but 
they are entitled as reversioners to what- 
ever might be attributable to her father's 
estate or to her mother’s strxdhanam estate, 
because they are the sons of 
Muthulakshmi's father’s brother, and there 
are no Other nearer heirs to the mother’s 
stridhanam. Having regard to the way 
in which Muthulakshmi and her mother 
Ponnammal had been dealing with the 
properties and funds in their possession, 
it has been by no means easy to decide 
how much of the suit properties the plain- 
tiffs can claim.. The original extent of the 
maternal grandfather's estate is established 
with some definiteness by his will, Ex. G, 
dated May 16, 1891, whereby he absolutely 
gave away to his daughter certain. im- 
movable properties and < outstandings 
to the extent about Rs. 2,400. The 
amount of money which Muthulakshmi 
derived from her husband's family can 
also be ascertained from the terms of 
Ex.. H, release deed executed by her in 
1907, whereby she released her claim to 
her husband's estate in consideration of 
a money payment of Rs. 300. It would 
appear that. she had some jewels also, 
but there is nothing on record. to show 
whether she converted’ them. into cash 
or what else she did with them. From 
Ex. AA it would appear that even dur- 
ing the lifetime of her mother Muthu- 
lakshmi had invested certain moneys in 
her own name and the same document 
(read with Ex. 6) shows that under this 
account she withdrew about Rs. 630 in 
1912, that is, sometime after her mother’s 
death. [t also appears from Ex. AA and 
from the oral evidence in the present 
suit, that the mother Ponnammal had 
money invested in her own name, but it 
is not possible to fix the amount of cash 
she had with any exactness, though the 
documents show that shortly before her 
death she withdrew Rs. 2,500 odd. It is 
common ground between the parties that 
in 1892 Ponnammal got her two daughters 
married at an expense of about Rs. 3,000; 
whether this amount was spent out of her 
husband's estate or her father’s estate, it 
is, clear, ffom the evidence that, even 
after this expenditure, she was in posses- 
sion of aconsiderable amount of money 
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which she invested for  iitterest. 
Exhibit © series show that in the years 
1897 and 1898 she was paying income-tax 
of Rs. 10 per annum, and, as the lower 
Court points out, this justifies the presum- 
tion that she must have been receiving 
between Rs. 500 and Rs. 60U per annum 
by way of interest. 

The plaint asserts that most of the 
moneys in Ponnammal’s possession belonged 
to her husband’s estate and if any portion 
thereof might be taken io represent the 
balance of what she got from her father, 
it states that she made herself a limited 
owner even in respect thereof by mixing 
it with the corpus of her husband’s estate. 
This way of stating the plaintiff's claim 
has led the Court below to criticise at 
some length and with some force the 
evidence led on the plaintiff's side Lo trace 
into Ponnammal’s hands the outstandings 
alleged to have been left by her husband. 
The differentiation of what represented the 
husband's assets of Ponnammal from what 
represented her father’s assets became 
material before the lower Court in view 
of the assumption that it was inclined to 
make that Ponnammal must have made 
a gift of all her estale to Muthulakshmi 
because such a gift could be valid only 
to the extent of Ponnammal’s father’s 
estate as she took the same absolutely 
under her father’s will and not in respect 
of her husband’s estate wherein she had 
only a widow’s interest. In the view that 
we are disposed to take on this question 
of gilt by the mother to her daughter, the 
point of differentiation between Pon- 
nammal’s husband's assets and her father’s 
assets loses its importance, for the plain- 
tiffs will be entitled to both sets of pro- 
perties except to the extent to which a 
valid gift by Ponnainmal to Muthulakshmi 
may be held to be established. 

As already stated it is shown by 
Ex. AA and the evidence of P. W. No. 2 
that Ponnammal withdrew a sum of 
Rs. 2,565-13-5 very shortly before her 
death and there is no reason to doubt that 
this amount came after her death into the 
possession of Muthulakshmi. In the plaint 
in O. 18. No 22/13, the present plaintiff 
No. 1 stated that Ponnammal had wasted 
or had been cheated out of: the greater 
portion of her cash property and that 
a sum. of about Rs. 3,500 alone remain- 
ed with Muthulakshmi Ammal, who -was 
defendant No. 1 in that suit. In her 
written statement in that spit, Muthu- 
lakshmi Ammal contented herself with 
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the statement that there was not so 
much money as stated in the plaint 
(see para. 4, Ex. W), but she would not 
commit herself to any specific statement as 
tothe amount. Itis, however important to 
observe that neither in para. 4, Ex. W, nor 
in para. 7, where she refers to the with- 
drawal of moneys by her mother shortly 
before her death, does she put forward any 
suggestion of a gift by her mother to her- 
self ina respect of the cash or outstandings 
held by Ponnammal. There can thus be no 
reasonable doubt that a sum not below 
Rs. 2,500 and presumably not above 
Rs. 3,500 came into Muthulakshmi's hands 
from her mother Ponnammal. 

In the circumstances, we think we will 
not be wrong in putting this amount ata 
round figure of Rs. 3,000. Inthe absence 
of any definite allegation of gift or reliable 
evidence in support of such gift Muthu- 
lakshmi must be held to have possessed the 
seme only as a limited owner, whether it 
represented a portion of Ponnammal’s hus- 
band’s estate or any portion of Ponnammal’s 
father’s estate. Not only was the plea of 
gift not raised by Muthulakshmi in Bx. W, 
it has not even been raised inthe written- 
statement of defendant No. | in this suit. 
In the written-statement of defendant 
No. 2, itis only claimed thatthe cash and 
outstandings of Ponnammal “must be deem- 
ed to have been gifted away by Ponnam- 
mal in favour of Muthulakshmi Ammal.” 
Tt is not clear whether this claim is sought 
to be raised by any kind of legal presump- 
tion or only as an inference of fact, As to 
the first we see no basis for it. As to the 
second, the absence of all reference to such 
a gift in Ex. W precludes such inference. 
In the course of the oral evidence in the 
present suit. D. W. 2 went out of his way 
in cross-examination to say that one month 
before her death Ponnammal gave the 
money to Muthulakshmi and transferred to 
her name the dealings. No such question 
was put to him in chief examination and 
the unreliability of his statement is clear 
from his admission that he was not present 
when Ponnammal made the gift and cannot 
say if it was cash or pro-notes-that she 
gave. His ignorance is also shown by the 
statement that before such gift there were 
no dealings of Muthulakshmi. ‘This is 
clearly opposed to Ex. AA. D. W. No. 6 
attempted -to give some evidence in favour 
ofa gift of money by Ponnammal but his 
statement is clerly hearsay, and it is not 
clear what fund he is speaking about. ` 

Tne learned Subordinate Judge has dealt 
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with this part df the case as if the onus lies 
upon the reversioner not merely to prove 
that the properties claimed by him after the 
limited owner's death came to the limited 
owner from the last full owner, but also 
that they did not come to her under a gift 
or will from the last fullowner. There is 
nothing in the decision of the Privy Council 
in Bijaj Bahadur Singh v. Indarpal Singh 
(1), or other cases of that kind to support 
the second part of the above proposition. 
The reversioner has no doubt to prove that 
the property claimed by him belonged to or 


was acquired out of the proper- 
ty of the last full owner. Where 
property shown to belong to the last 


full owner is found in the possession of a 
stranger, there can beno presumption as 
to how or when such possession began and 
where it is material for the reversioner to 
prove that the possession began after the 
full owner’s death, the onus may lie on him 
to prove that the last full owner died pos- 
sessed of it. But where all that is known 
is that properiy in the possession of the last 
full owner till very shortly before his or her 
death is, after his or her death found in the 
possession of the very person who would 
have taken it as heir at law, the natural 
presumption in favour of continuity of title 
and possession and against trespass must 
be given due weight and it will be calling 
upon the reversioner to prove a negative, if 
the onus is to be laid upon him to prove 
that the heir at law did not get the pro- 
perty by gift or will. If the question had 
arisen during the limited owners’s lifetime 
and she set upa gift or will from the last 
full owner, the onus would undoubtedly lie 


upon the limited owner to establish such - 


gift or will. How can it make any dillerence 
that the question is raised after Lhe limited 
owner's death, but by a person claiming 
under the limited owner herself ? 

There is, however, one part of Ponnamm:1l’s 
estate as to which the position is somewhat 


ditferent. Shortly before her death 
she sold the immovable properties 
which she got absolutely under her 


father's will by two sale-deeds Exs. XV 
and XVI. It is stated in Ex. XV that 
part of the consideration was received for 
medical exprenses of Ponnammal and 
that the balance was reserved for her 
funeral expenses. Tae consideration for 
Ex. 16 was Rs. 3,000 and out of this 
Rs. 800 was stated to have - been paid to 
certain gnatis, Rs. 1,000 was stated to have 

(1) 26 C 871; 26 I A 226; 7.Sar 578; 4 C W NI; 2 
Bom. Ja R 1 (P. 6.). 
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been paid to the daughter Muthulakshmi 
Ammal for expenses relating toher vra- 
tams, pilgrimages, elc:, and the balance of 
Rs: 1,200 was retained with the vendee td 
be handed over to Muthulakshmi Ammal 
for the purpose of conducting certain 
charities. In Ex. W, Muthulakshmi her- 
self questioned the reality of these two 
sales and denied the various payments 
therein recited. But in the present sult 
the defendants have thought fit to stand 
by the recitals in those sale deeds and 
sought to prove their truth through D. W. 
No. 1. In the absence of any evidence to 
the contrary, the plaintiffs also are bound 
by those recitals, as they can Claim these 
properties only as Ponnammal'’s heirs. It 
must, therefore, be held that they estab- 
lished no right as reversioners in respect 
of the funds derived under these two sales. 
To complete the narrative, it may be ad- 
ded that Muthulakshmi brought a suit 
(O. S. No. 68-17) against the purchaser un- 
der Exs. 15 and 16 for recovery of a large 
gum of money but it was compromised on 
the footing that only the sum of Rs. 1,200 
reserved in Ex. 16 for charity remained 
to be paid and that Rs. 2,000 represented 
the principal and interest thereof on the 
date ofthe compromise (vide Ex. N). 
The result of the evidence and of the 
considerations above set out is that Mu- 
thulakshmi Ammal was in possession of 
three sets of properties: (1) the sum of 
about Rs. 630 which represented an in- 
vestment made by her in her own name 
even during her mother’s lifetime. Whether 
or not this could be traced to tne amount 
received by her under Ex. H or to her 
jewels, it must in the absence of evidence 
to the contrary be held to be a source to 
which the plaintiff's could have no manner 
of claim (2) two sums of Rs. 1000 and 
Rs. 1,200 respectively, obtained under Ex. 16 
the tirst belonging to her absolutely and 
the other held by her in trust for a charity 
to these two sums again, the plaintiffs can 
have no claim. (8) a sum which must un- 
doubtedly have come to her in the ordinary 
course on Poonammal’s deaththe amount 
whereof may in the light ofthe evidence 
and probabilities be reasonably fixed at 
Rs. 3,000. Tothis last amount the plaint- 
tiffs are clearly entitled to succeed whe- 
ther it represented Ponnammals absolute - 
property or merely her widow's interest. 
Muthulakshmi Ammal did not keep these 
three sets gf properties distinct from one 
another and it is not now possible to 
trace them respectively to any of the items 
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in the plaint A and B schedules. What 
then is the plaintiff's remedy ? 

_Learned Counsel for the respondents 
contends that unless plaintiffs could trace 
the connection between the last-mentioned 
Bum of Rs. 3,004 and any specific item 
in the plaint schedules, the plaintiffs are 
not entitled to any relief. We are unable 
to agree with this contention. The ques- 
tion of tracing may become material 
when a claimis made against a purchaser 
for value. But the defendants are only 
volunteers and cannot claim to stand 
on any higher footing than Muthu- 
lakshmi Ammal herself, Muthulakshmi 
Ammal was no doubt not a trustee in the 
strict sense but her position was in a sense 
fiduciary so far as her limited estate is 
concerned. If while in possession of such 
limited estate and also in possession of 
other properties for an absolute interest 
she deals with the two sets of properties 
indifierently, mixes them and invests them 
as she likes, the onus will certainly le 
upon her to prove as against any person 
interested in the limited estate how much 
of the mixed fund represents her absolute 
estate. ‘he defendants as persons claim- 
ing under her can bein no better posi- 
tion as a matter of law though in drawing 
inferences of fact, allowance may be made 
for the possibility of their not being in 
possession of all the information that 
Muthulakshmi Ammal might have had 
the principle of the decision in Buruga- 
palli Sriramulu v, Nandigam Subbarayadu 
(2), andof the English authorities there 
reviewed will equally apply to a case of 
this kind. The observations of the Judi- 
cial Committee in Official Assignee of 
Madras v. Krishnaji Bhat (3), show that in 
circumstances like those above stated, it is 
not necessary for the person claiming the 
“iduciary’ estate fund to trace it into 
any particular form of existing assets but 
that in the absence of clear evidence that 
such fund hes ceased to exist, the Court 
will regard it as continuing to be part of 
the assets in existence and as justifying 
the declaration of a charge therefor, in 
the claimant's favour, on the existing 
assets. In this view it is unnecessary to 
consider whether any particular item of 
the plaint properties or even all of them 
could not have been acquired by Muthu- 


(2) 10 M L T 313; 10 Ind. Cas, 57. 

g 56 M 570; 143 Ind. Cas. 162; A I R 1933 P © 148; 
60 LA 203; Ind. Rul. (1933) P O 138; 37 u W 780; 37 
C W N 713; (1933) A L J 637; 35 Bom. LR 756; 57 © 
L J 433; (1933) M W N 575; 65 M L J 1 (P. 0). 


R. VENKATSUBBA SASTRI V. 


sankARaAN (MADR:) isi Id 


lakshmi Ammal out of moneys to which 
she may be absolutelv entitled. 

Even as a question of fact, the probabili- 
ties in the present case are not altogether in 
favour of the view that the suit properties 
must have been wholly acquired out of 
funds that Mathulakshmi held absolutely. 
The properties are admittedly worth about 
Rs. 8,000. Taking it that she had charity 
fund of about Rs. 2,000 derived under 
Ex. N, Rs. 1,000 of her own derived under 
Ex. 16 and Rs. 630 of her own withdrawn 
by her in 1912, it is not unreasonable to 
assume that the Rs. 3,000 inherited by 
her from Ponnammal must also have gone 
into the acquisition of the assets represen- 
ted by the plaint schedule properties. As 
Ponnammal's heir, Muthulakshmi Ammal 
was, during her lifetime entitled to the 
income derived even from this sum of 
Rs. 3,000. “Plaintiff will therefore only 
be entitled to payment of the sum of 
Rs. 3,C00 with interest, from the date of 
Muthalakshmi Ammal’s death. from out 
of the plaint A and B schedule-properties. 
{t is unnecessary for the purpose of this 
case to decide any qusstion between de- 
fendants Nos. 1 and 2 or how this liability 
is to be borne by the different portions 
of the estate in which they are respec- 
tively interested. 

It only remains to deal with a plea of 
res judicata which has strongly been 
relied on before us by the respondent's 
learned Counsel. No such plea was clearly 
indicated in the written statement, nor 
was it raised by any issues in 
the case. The matter seems to have been 
suggested in the course of the argument 
before the lower Court and is referred to 
in para. 15 of its judgment. The course 
of argument before us compelled the 
respondent to urge this plea with great 
vehemence, as we were unable to agree 
with certain portionsof the lower Court's 
judgment on the merits. Asall material 
documents bearing on the question are on 
record end there appears to be no ques- 
tion of surprise or prejudice 
to the plaintiffs, we are not prepared to 
exclude the ple» of res judicata merely 
on the ground that it was not distinctly 
pleaded or put in issue. The plea is 
based on the decision in O. S. No. 22/13. 
The way in which the issues had been 
framed and the findings recorded in that 
suit have caused us very considerable 
difficulty in dealing with this question. - 
Original Suit No. 22 of 1913 was filed 
by the present first plaintiff against 
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Muthulakshmi and others for certain dec- 
larations, for an injunction against waste 
and for the appointment of a Receiver. 
The immovable properties then in ques- 
tion may be left out of account as irrele- 
vant to the present purpose as also certain 
jewels alleged to belong to Muthulakshmi 
Ammal’s father’s estate. Muthulakshmi 
Ammal was stated to be in possession of 
cash to the extent of Rs. 3,500 derived 
from her father’s estate and para. 16 of 
the plaint in that suit asked for 

“an injunction restraining the defendants from 
wasting the cash (and the jewels above referred 


to) by the appoiniment of a Receiver or by such 
order as would seem fit to the Court.” 

In answer to this portion of the claim 
Muthulakshmi Ammal pleaded as follows: 
_ “The pleintiff has no right to relief whatsoever 
in respect of the cash. The plaintiff is under 
law deberred from asking for reliefs in respect 


of it, nor was there so much money as mentined 
in the plaint schedule.” 


Amongst the issues raised in that suit 
the first ana second alone require to be 
noted: 


_“L. Is defendant No. lin possession of cash and 
jewels mentioned in Sch. 2 of the plaint and is 
the plaintiff entitled to the relief claimed in res- 
pect of these. 2. Is the suit for appointment of 
a Receiver and for injunction maintainable ? 


(His Lordship proceeded after comment- 
ing on the judgment of the lower Court 
as regards the mixing of issues). As al- 
ready pointed out the first Court’s judg- 
ment records a negative finding on the 
first issue, but the first issue is a compo- 
Site issue and the relevant sentences already 
extracted from the one paragraph of its 
judgment where it discusses the first and 
second issues together, by no means make 
it clear whether its conclusion was rested 
on the absence of any reversionary interest 
in the.-plaintiffs or on the absence of 
proof of waste justifying the grant of an 
injunction on the appointment of a Receiver. 

Argumentshave been advanced before 
us as to the circumstances under which 
each of two findings recorded in a for- 
mer suit may operate as res judicata when 
either of them would have sufficed to 
dispose of that suit in the manner in which 
it was done. The position is of course 
different where the decree in the former 
suit is based on one finding though there 
is a finding on another point adverse to 
the successful party: in such a case it is 
now established that the finding adverse 
to the successful party cannot operate as 
res judicata. Where both the findings tend 
to the same result and the former decision 
proceeds on both the grounds, we may 
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assume the law to be as stated. in Ven- 
kataraju v. Ramanainmna (4), viz., that each 
finding may operate as res judicata. But 
the difficulty in the present case is in 
determining what was the finding in the 
previous litigation and wnat it was exactly 
that the decree in that suit was based 
on. The case law on the point draws 
nice distinctions between matters ‘directly’ 
in issue and matters ‘substantially’ in 
issue, between matters ‘decided’ and matters 
‘finally decided.’ The result of tha author- 
ties is to leave the decision of such 
questions to depend on the facts and 
circumstances of each case. In Pitichi 
Reddi v. Bharata Sastri (5), it was held 
that where a Court dismissed a suit on 
a Plea of limitation but also recorded a 
finding against the plaintiff even on the 
merits, to ayoid a remand the merits could 
not be held to have been finally determined. 

Apart, however, from these distinctions 
one principle is well established, namely 
that before a matter can ke held to be 
res judicata the finding in respect thereof 
should be certain and it must be clear 
that the decree in the previous suit was 
intended to be rested on that finding: see 
Vythilinga Mudaliar v. Ramachandra Naic- 
ker (6) at pp. 389, 390 and 391*; Bayyan 
Naidu v. Suryanarayana (7) at p 857 and 
Adaikappa Chettiar v. Natesan Chettiar, 128 
Ind Cas. 455 (8) at pp. 460, 472 and 4734. In 
view of the analysis above made of the judg- 
ment in O. S. No. 22-13 it is not possible to 
say that there was a clear and definite 
finding against the existence of any re- 
versionary interest in the plaintiff in respect 
of any portion of the funds in the po- 
ssession of the deceased Muthulakshmi 
Ammal or that the dismissal of the suit 
was based on such finding. The plea of 
res judicata must accordingly be overruled. 

In modification of the lower Court's 
decree the plaintiffs will have a decree 
for recovery from out of the plaint A and 
B scheduled properties of a sum of Rs. 3,000 
with interest at 6 per cent. per annum 
from Jane 18, 1928, till date of payment. 
In the circumstances we think it best to 

(4) 38 M 158; 21 Ind. Cas. 258; AI R 1915 Mad. 864; 
(1913) M W N 775. 

(5) 47 M L J 532; 82 Ind. Cas. 485; A I R 1924 Mad. 
893: 20 L W 526; (1924) M W N 859. 

(6) 14 M L J 379. 

(7) 37 M 70; 17 Ind. Oss. 445; A I R 1914 Mad. 399; 
23 M L J 593; 12 M L T 500; (1913) MWNN I. 


(8) 128 Ind. Cas. 455; A I È 1931 Mad. 381; 32 L W 
615; (1930) M W N 729. 


*Pages of lL4M. L J.—lEd.] 
Page of 37 M.—|Ed.] 
TEE of 128 Ind, Cas.—[Æd.] 
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direct that the parties shall bear their res- 
pective costs both here and in tne Court 
below. 


A-N. Order accordingly. 
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SUBHEDAR AND GRUER, A. J. Os. 
KESHEO JAGANNATH SAGDEO— 
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No. 1— RESPONDENT 

- Lambardar—-Person appointed lambardar of mahal 
—Whether ceases tobe lambardar when mahal is 
imperfectly partitioned—C. P. Land Revenue Act (IT 
of 1917), s. 188 (2) (c —-Lambardar's rightto com- 
mission~~Fact that he was bound to render accounts 
within six months—Whether prevents him from 
suing for recovery of Commission before lapse of six 
ae “Grille and Gruer, A. J. Cs. (Subhedar, A. J. C. 
dissenting) -A person who has been appointed 
lambardar of a mahal does not cease to be lambar- 
dar when the mahal is imperfectly partitioned. 
R. S. Ramakrishnapuri v. Tanba (1), overruled, 
Roghubar v. Hukumchand (2), relied on. [p. 807, col. 
1; p.809, col. 1; p. 815, col. 2.| ; 

Per Subhedar, A. J.C.—If the legislature had in- 
tended that until the appointment of separate lambar- 
dars for the pattis, created by imperfect partition of 
a mahal,is made, the quandom lambardar of the 
mahal would be deemed to be also the lambardar of 
the pattis inwhich he had lost all interest by the 
partition, it would have expressly said so and 
worded s. 187 of the Land Revenue Act, different- 
ly. [p. 814, col. 1.] D 

Consequently on the imperfect partition of a mahal 
into pattis the original appointment of a person as 
the lambardar of the mahal terminates and does not 
continue with respectto the pattis of which he 
ceases to bea proprietor until the proprietor of the 
said patti is expressly appointed its lambardar. 
R. S. Ramakrishnapuri v. Tanba (1), relied on. [ibid.] 

Per Pollock, A. J. C.—Under s. 188 (2) (0), O. P. 
Land Revenue Act, the lambardar must collect the 
village profits and render an account to the proprie- 
tors within six months of the close of the agricultural 
year. The fact that the lambardar must render an 
account within six months does not affect the date 
when the cause of action arose. The lambardar 
became entitled to his commission when he paid the 
land revenue, end the fact thathe was bound to 
render accounts within six months does not prevent 
him from suing for the recovery of that commission 
before the lapse of six months. [p. 815, col. 2.] 


S. GC. A. against the decree in Civil 
Appeal No. 17 of 1932, in the Court of the 
Additional District Judge, Ohdnda, dated 
August 25, 1932, arising out of Civil Suit 
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No. 288 of 1931, in the Court of the Sub- 
Judge, Second Class, Chanda, dated Feb- 
ruary 17, 1933. 
ORDER OF REFERENCE TOA 
BENCH 

Pollock, A. J. C.—The plaintiff sued to 
recover his lambardari commission in three 
villages for the years 1929-39 and 1930-31. 
These three villages were imperfectly parti- 
tioned with effect from May 1, 1929. The 
plaintiff had been appointed lambardar of 
each of these three villages before the parti- 
tion and continued to be recorded as lambar- 
dar at least until the end of 1931; until 
then lambardars had not been appointed 
for the separate pattis. The plaintiff has an 
8-anna share in each village; which now 
forms patti No. 1. The two defendants 
between them have a 4-anna share in each 
village, which now forms patti No. 2. The 
plaintiff claims that he is entitled to his com-. 
mission as lambardar on the land revenue 
paid on account of patti No. 2 in these 
villages for the years 1929-30 and 1930-31, 

' The lower Appellate Court, following the 
decision in E. S. Ramkrishnapurit v. Tanba 
(1), held that the plaintif ceased to be 
lambardar when the villages were partition- 
ed and-is, therefore, not entitled to lambar- 
dari dues thereafter. In that case the 
village, of which Jasodabai was a co- 
sharer and the sole lambardar, was imper- 
fectly partitioned between her and Tanba, 
on September 1, 1916, and in August 1918, 
after the.C. P. Land Revenue Act of 1917 
had come into force, she granted the tenancy 
of a holding thet was not in her path. 
Hallifax, A. J. C. held : 


“ She never was appointed and never could be 
appointed lambardar of a patti in which she had no 
share. Her appointment as lambardar came to an end 
as far as Tenba's patti was concerned, by her ceasing 
to have any interest in it, just as mucht.’as. her 
appointment as lambardar of the mahal would have 
come to an end if she had sold her sbare in it.” 


As Maenair, A. J.C. has pointed out in 
Raghubar v. Hukumchand (2), the remark 
that her appointment as lambardar of the 
mahal would have come to an end, if she 
had sold her share in it, was clearly obiter. 
For the reasons given by Macnair, A. J. C., 
I do not think that a lambardar ceases to be 
lambardar merely bécause he loses his 
share in the mahal or patti, and I am forti- 
fied in this view by C. P. Act IU of 1934 
which has amended s. 189 of the C. P. Land 
Revenue Act so as to empower the Deputy 
Commissioner to remove the lambardar 

(1) 19 N L R 59; 71 Ind. Cas. 777; A IR 1923 Nag. 153; 
GN LJ 85 


(2) A I R1930 Nag.210; 123 Ind Oas. 897; Ind. Rul. 
(1930) Nag. 241, l 
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from office on his ceasing to have a pro- 
prietary interest in the mahal or patti. 

That, however, is not the point before me. 
If a person were appointed lambardar of a 
mahal and the mahal were subsequently 
perfectly partitioned into two or more 
mahals, {da not think that he could be said 
to be the lambardar of any of the new 
mahals. Buts.187 (1) provides that one 
or more lambardars shall be appointed for 
each mahal or patti to perform the duties 
imposed and exercise the powers conferred 
on lambardar by the Act. By the imperfect 
partition of a mahal the mahal does not 
cease to exist, though divided into paitis, 
and the joint liability of the co-sharers for 
the land revenue assessed on the mahal is 
maintained by s. 180. It, therefore, appears 
to me doubtful whether the lambardar 
appointed for a mahal ceases to be lambar- 
dar merely because the mahal is sub-divided 
into paitis. Ifhe continued to be lambardar 
of the mahal, there would be no serious in- 
convenience, because as Macnair, A. J. Cu 
has pointed outin Ragbubar v. Hukum- 
chand (2), his acts as lambardar would he 
binding on the co-sharers only if ihey were 
done in good faith. I, therefore, refer the 
following question for decision by a Bench 
of this Court: - 

“Does a person who hes been appointed lambardar 
of 8 mahal cease to be lambardar when the mahal is 
impefectly partitioned ?” 

Mr. D. R. Baxy, for the Appellant. 

Mr. B. R. Mandlekar, for the Respondent. 


OPINIONS 

Gruer, A. J. C.—The question referred 
by Pollock, A. J. C. for decision by a Bench 
is as follows:— 

“Does a person who has been appointed lambardar 
of a mahal cease to be lambardar when tne mahat is 
imperfectly partitioned?” 

The reason for the reference is that there 
has heen a divergence of view between 
Halifax, A. J. C. in R. S. Ramakrishnapuri 
v. Tanba (1), and Maenair, A. J. C. in 
Raghubar v. Hukumchand (2). Pollock, 
A.J. O. tentatively prefers the reasoning of 
Macnair, A. J. C. and thinks that this view 
is fortified by the recent amendment of 
s. 169 of the C. P. Land Revenue Act 
effected by C. P. Land Revenue (Amend- 
ment) Act IH of 1934. 

The suit out of which this reference 
arises was one for recovery of lambardari 
commission and the plaintiff-appellant con- 
tends that just as an express appointment 
of a lambardar is required under s. 187 of 
the Land Revenue Act, so an express 
removal is postulated under s. 189. Under 
the section before the amendment a lambar- 
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dar could under cl. (a) be removed from 
office on the application of any proprietor, 
the cause for the removal being undefined. 
The section as amended gives four causes 


for removal, the first head being “on his 


ceasing to have a proprietary interest in the 
mahal or patti and the old sub-s. (a) is 
more logically included in the main part of 
the section which now reads: “the Deputy 
Commissioner may on the application of 
any proprietor or of his own motion re- 
move.,...." The appellant points out that 
the preseni section implies that the lambar- 
dar remains in office until he is removed 
on the ground of having lost proprietary 
interest, etc., and this was the case under the 
unamended section also. You cannot 
remove a man from a post unless he is 
occupying that post at the moment when 
you remove him from it. In other words, 
the section shows that disabilily does not 
result automatically in the removal of the 
lambardar. He has to be formally removed 
under the section. H that were not the 
case, the legislature would have clearly 
indicated its intention by some such provi- 
sion as the following 

“on his ceasing to have a proprietary interest in 
the mahal or patti, or on the partition, perfect or 
imperfect, of the mahal, the lumbardar shall forth- 
with be deemed to be removed from office,” 

Previous to the present Act of 1917, a 
lambardar was appointed by rules under 
the Act. In s. 188 (2) as pointed out by 
Hallifax, A. J.C. the lambardar was given 


‘powers by law which previously he had in 


almost all cases by express or tacit delega- 
tion from the whole proprietary body. 
Thus decisions previous to 1917 refer to the 
lambardar's authority as an agent and are 


‘Not precisely in point for the present dis- 


cussion. They, however, do show that under 
the previous rules it was contemplated that 
the lambardar'’s authority to act as agent 
should not terminate on the mere coming into 
force of an imperfect partition: Ramchandra 
v. Tatya (3), followed in Chaube J aigupal v. 
Rumeswar (4). A lambardar, too, owing to 
his dual relations with Government is more 
than a mere agent of the co-sharers. We are 
not concerned with two parties only but 
with three, namely, Government, the lambar- 
dar and the share-holders. Whatever 
happens between the lambardar and the 
share-holders cannot operate as a revoca- 
tion of authority on the part of Government. 
Section 189 is a permissive and enabling 
section which means that Government 

(3)9 N L Rei6; 19 Ind, Cas. 549. 

(4) 10 N L R 89; 26 Ind. Cas. 606 (2); AIR 1914 Nag. 
47. 
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for special reasons may refrain from*remov- 
ing or may delay removal of the lambar- 
dar in spite of the existence of a disability 
as mentioned under (a), (b) and (e) of the 
section. ; | 


In R. S. Ramkrishnapuri v. Tanba (1), the - 


question was whether a co-sharer lambardar 
of a mahal, after the coming into force of 
an imperfect partition, was entitled to take 
a leasé from a tenant of a patti which fell 
to another co-sharer. Hallifax, A. J. O., held 
that it would be absurd to interpret the law 
as giving a person a right to collect, the 
rents and grant leases of land of which he 
is not an owner at all only because he had 
once been a part owner of it. He concludes 
that the lambardar in Jasodabai: 

“never was appointed and never could be appoint- 
ed lambordar.of a patti in which she had no share. 
Her appointment as lambardar came to anend as far 
as Tanba’s patti was concerned by her ceasing to 
have any interest in it, just as much as her appoint- 


ment as lambardar of the mahal would have come to 
an end if she had sold her share in it.” 


The learned Judge in fact pushes this to 
its logical limit by saying that strictly 
speaking she was no longer the lambardar 
even of her own patti until she had been 
so appointed formally. This reasoning then 
contemplates that there might be periods 
in the village when there will be no lambar- 
dar at all. 


In Raghubar v. Hukumchand (2), Macnair, 
A.J. C. discusses R. 8S. Ramkrishnapuri 
v. Fanba (1), and points out that the state- 
ment regarding the consequence of a sale 
of Jasodabai’s share is clearly an obiter 
dictum. He goes on to say that in his 
opinion the definition of ‘lembardar is wide 
enough to include a person who has been 
appointed a lambardar and has subséquent- 
ly ceased to be a proprietor of a mahal. It 
is nowhere stated that the person appointed 
ceases during his life to be a-lambardar 
before he is removed. If a lambardar loses 
his rights in the village he should ask that 
another person should be appointed or a 
proprietor should apply for his removal 
and until then he is bound to discharge 
the duties imposed on a lambardar and re- 
mains in enjoyment of the privileges. -This 
certainly seems to me to be a practical way 
of viewing the question. Tne ruling fur- 
ther points out thats 220 (p) of the Land 
Revenue Act takes away the jurisdiction of 
the Civil Court regarding any claim in con- 
nection with the office of lambardar. It 
was, therefore, held that in that 


case Mulchand who was a proprietor and. 


was appointed lambardar continued to be 
lambardar even after he ceased to be a 
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proprietor. The other side would dis: 
tinguish that case on the ground that the 
village share in question did not actually 
pass from Mulchand’s possession. That was 
no doubt a reason which weighed 
with the first Appellete Court. But it 
ig not one which is relied on by Macnair, 
A J.C. who bases his decision on wider 
grounds. Thus although it is possible to 
distinguish that case for the reason that 
possession was given up, it does appear to 
me that Macnair, A. J. C., adopts the general 
principle under discussion for reasons which 
seem to be sound. ` l 
The same remarks would apply to the 
decision of Findlay, J. O. in Raoji v. Girja- 
bai (5) which is approved by Macnair, A. J.C., 
in the case above-mentioned. It would lead 
to very undesirable results in my opinion if 
on losing title to his share a man were tio be 
held to continue as lambardar provided he 
relained possession of his share and not. 
otherwise. It would often be very difficult 
to decide whether he retained possession or 
not and for what period. As Macnair, A.J. O. 
pertinently remark, 
“ “Tt would be highly inconvenient thatthe question 
whether or not the recorded lambardar continued to 
occupy the post should depend on a decision of a 
Civil Court on the point, possibly a difficult point 
whether or not the recorded lambardar had lost all 
interest in the village.” 


In my view it is essential that there 
should be clear-cut rule one way or the 
other, so that the share-holders, lambardar 
and the Government may know exactly 
where they stand with regard to the respon- 
sibilities and privileges of the lambardar. 

Two Revenue rulings have been cited 
before this Court. The first is Kunjbehari- 
lal v. Munindra Nath (6). In that case the 
quesiion was precisely the one under refer- 
ence and the Hon'ble Home Member. refer- 
red without further comment to R. 58. 
Ramakrishnapuri v. Tanba (1) as a clear 
authority and followed it. In the second 
case of -Phoolchand v. Pandit Govind Rao 
(i) the Hon'ble Revenue Member repelled 
the arzument that the appellant ceased to 
be a lambardar by virtue of a -change in 
his proprietary interest. Haghubar v. 
Hukumchand (2), was relied on and the 
view taken was that so long as a man is not 
removed by the Revenue Authorities he does 
not cease to be lembardar. He is still 
bound to discharge the duties imposed on 
a lambardar and remains in enjoyment of 
the privileges of the post. That line of 
reasoning has my approval. I also think 


* 


5 (5) ALK 1928 Nag. 123; 107.Ind. Cas, 527; 11 N L 
1 


(6) 5 Rev. Rul. 48. 
(7) 7 Rev. Rul, L. 
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that there is force in the remark made 
by Pollock, A. J.C. in making this refer- 
ence: 


“By the imperfect partition of a mahal the mahal 
does not cease’ to exist, though divided into pattis 


and the joint liability of the co-sharers for the land 


revenue assessed on the mahal is maintained by 
s. 180.” l 


The chief argument for the otker side 
seems to be that an unscrupulous lambardar 
might do much mischief if he were allowed 
to retain his powers after he had lost his 
title to the patih. But, in the first place, 
there isa presumption against fraud and 
we must take it that in most cases the 
retiring lambardar would behave with 
honesty. If he had a reputation for dis- 
honesty, the co-sharers would no doubt 
take steps under s. 189 to have a new 
appointment promptly made. They would 
have time to do so as an imperfect partition 
comes into force only at the end of the 
agricultural year. The Revenue Authorities 
would also normally move in the matter, 
but, if they failed to do so, and if the sbare- 
holders took no steps, the latter have them- 
selves to blame. In any case, they would 
have a remedy against acts of the lambar- 
dar not done in good faith even if he con- 
tinued to hold the office, and they might 
conceivably question on other grounds his 
claim for lambardari commission. There 
seems to me, therefore, to be no substance 
in this objection, and any inconvenience 
that might arise would be due to the laches 
ofthe co-sharers and would be quite out- 
weighed by the major inconveniences which 
would result by holding that an interregnum 
supervenes during which nobody would be 
responsible for the lambardarship. It 
would be intolerable if a lambardar ‘were 
to be allowed to divest himself of the 
responsibility of office at any sudden 
moment he might choose, simply by selling 
his share in the village. He must be deemed 
to remain in office until arrangements are 
made to relieve him and the same reasoning 
would apply to the situation created by an 
imperfect partition, 


With due respect then 1 consider that 
R. S. Ramakrishnapuri v. Tanba (1), has 
been decided without proper consideration 
of tne practicalissues involved and that it 
should not be followed. I would answer 
in the negative the question referred to 
this. Bench. 


Subhedar, A. J. C—The question re- 
ferred for decision to this Bench is worded 
_ as follows:— 

“ Does a person who has been appointed lambardar 
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of a mahak cease to be lambardar when the mahal 
is imperfectly partitioned ?" 


Though the question has been framed as 


“an abstract question of law, it must be 


understood with reference to the facts of 
the case in Keshav v. Raoji, Second- 
Appeal No. 457 of 1932, whichis pending 
for decision on the file of Pollock, A J. C., 
who made the reference. 

The facts of this case were not at all dis- 
puted and were these. The plaintiff was 
the lambardar of three villages and continu- 
ed to be recorded as such, in the revenue 
papers, at least until the end of the year 
1931. An imperfect partition was, however, 
made of these villages and came into effect 
from May 1, 1929, with the result that the 
mahals, of which the plaintiff was the 
lambardar, were disrupted each into two 
mattis, one falling to the share of the plaint- 
iff and the other to that of the defendants. 
It was admitted in the plaint itself that the 
defendants realised the rents of their paitis 
in the years 1929-30 and the following year 
and that they paid the land revenue to the 
Government appertaining to their pattis. 
On these facts the plaintiff laid in the 
trial Court, what appears to me, a most 
impudent claim for recovering from the 
defendants lambardari commission, at the 
rate of 5 per cent. on the land revenue 
assessed on pattis No. 2, on the sole ground 
that he continued to be recorded as the 
lambardar of the mahals in the years for 
which the commission was claimed and no 
separate lambardars for the patitis were 
appointed. 


The defendants resisted the claim on the 
ground that since the plaintiff had ceased to 
do the duties of a lambardar appertaining 
to their pattis, after the imperfect partition 
came into effect, he was not entitled to 
the remuneration claimed by him. The 
trial Court, without understanding the prin- 
ciple underlying R. S. Ramakrishnapuri v. 
Tanba (1), delined to follow it and decreed 
the claim of the plaintiff for the trst year’s 
remuneration. On appeal by the defend- 
ant No. 1 the lower Appellate Court, follow- 
ing the aforesaid ruling and Kunjbeharilal 
v. Munindra Nath (6), and distinguishing 
Ragubar v. Hukumchand (2), accepted the 


-appeal and dismissed the plaintiff's suit. 


Against this decision the plaintiff filed 
Second Appeal No. 457 of 1932. 

The learned referring Judge thinking 
that there was a divergence of opinion 
among the Judges of this Couri on the 
point unger consideration, hus made the 
reference. In my opinion the divergence is 
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only apparent and not real, as each decision 
appears to have proceeded not only on its 
own facts but also on the same general 
principles of the law of agency. Before 
examining the several cases cited in the 
order of reference and others which were 
cited by the Counsel before us, it would be 
convenient, in the first instance, to set out 
the provisions of the ©. P. Land Revenue 
Act (No. I of 1917) bearing on the ques- 


tion ander consideration. Section 2 
of the Act contains the definitions of 
the words ‘“lambardar’, “mahal” and 


“patti” as under: 

“2 (6) ‘lambardar’ means the proprietor of a 
mahal appointed to discharge the duties imposed on 
a lambardar by this Act:” 

“2 (8) (a) ‘mahal’ means any area, not being a malik- 
makbuza plot or a survey number, which has been 
separately assessed to land revenue, whether such 
land revenue be payable or has been released, 
compounded for or redeemed, in whole or in part;” 

“2 (12) ‘patti’ means the flands in a mahal held by 
anyco-sharer or body- of co-sharers in separate 
ownership”. 

Section 187 (1) runs as under: 

“Subject to rules made under s. 227, there shall 
be appointed one or more lambardars for each 
mahal or patti to perform the duties imposed, and 
exercise the powers conferred, on a lambardar by 
this Act.” ; 

Section 188 enumerates the duties, powers 
and liabilities of the lambardar. Section 
189 runs as.ulder : 

“Subject to rules made under s. 227, the Deputy 
Commissioner may remove a _ sadar-lambardar, 
lambardar or lambardar-gumashta from office ~ 

a) onthe application“ of any proprietor; 

b) for bad character or gross misconduct; or 

c) for neglect, or improper discharge, of the 
duties imposed on him under this Act or under any 
other enactment for the time being in force.” 

It is significant to note that while the 
provisions of s. 187 are mandatory, those of 
s. 189 are only permissive and enabling. 
In other words the Legislature obviously 
contemplated that while the appointment of 
a Lambardar must be expressly made for each 
mahal or patti it, left tae formal removal of 
a lambardar so appointed absolutely in the 
discretion of the appointing authority and 
did not cast upon it the duty of formally 
removing him whenever, in the eye of the 
law, he ceases to function as such. To 
put it differently it does not cast any 
obligation upon the Revenue Authorities to 
formally announce the removal of a 
lambardar from his position as the statu- 
tory agent ofthe proprietary body when- 
ever it is disrupted. In Durgaprasad v. 
Musammai Sardaran Bahoo (8), it was held 
by the Hon'ble Mr. Standon, then Revenue 
Member that the word ‘may’ in the 7th 
rule, of the lambardari rules fram8d under 

(8) (1925) O P & Berar Rev. Rul, 38. 
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s. 187 of the Land Revenue Act, 1917, 
read with s. 189 ibid should not be inter- 
preted in a mandatory sense. He accepted 
the general principle of interpretation that 
‘may’ should not be interpreted in a 
mandatory sense unless the circumstances 
to which the provision of law applies 
clearly impose a duty on the person em- 
powered to use that power as for instance 
where aright under a law cannot be enforced 
unless the power is used. 

Before examining the several decisions, 
which are supposed to be in conflict with 
each other. I propose to set out the 
general principles relating to the law of 
agency, relevant to the questions under 
consideration, as contained in Chapter X 
of the Indian Contract Act (No. IX of 1872) 
because as aptly put by Hallifax, A. J. C., 
in R.S. Ramkrishnapuri v. Tanba (1), 8 188 
(2) of the ©. P. Land Revenue Act merely 


concentrates inthe Jlambardar certain 
powers appertaining to the whole pro- 
prietary body which before 1917 were 


almost in all cases given to him by that 
body, sometimes expressly but more often 
tacitly a principle which was: accepted by 
Prideaux, A. J. O., in Vithal v. Waman (9), 
and which is embodied in s. 186 of the 
Indian Contract Act. I may note that 
s. 189 of the C.P. Land Revenue Act 
does not purport to abrogate the general 
principles, relating tothe termination or 
an agency, as codified by the Indian 
Legislature in s. 201 of the Indian Contract 
Act. 

The section in question states that an 
agency is terminated by the principal 
revoking his authority or by the agent 
renouncing the business of the agency, 
or by the business of the agency being 
completed. Section 207 of the Indian 
Contract Act, states that “Revocation and 
renunciation may be expressed or may be 
implied in the conduct of the principalor 
agent respectively”. The illustration append- 
ed to this section is highly significant and I 
quote it. “4 empowers B, to let A’s house. 
Afterwards A letsit himself. This is an 
implied revocation of A's authority”. 
Seztion 219 says that in the absence of 
any special contract, payment for the 
performance of any act is not due to the 
agent until the completion of such act. 

The facts of the first case, viz. R. 9. Ram- 
krishnapurt v. Tanba (1), decided by Hal- 
lifax, A. J. C., were tnese. The plaintiff, 
Tanba, was the owner of an eight-anna 


(9) 21 NLRB 139; 82 Ind. Ces, 495;A I R1925 Nag ` 
140. 
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share in village of Gondhni and the other 
half belonged to Musammat Jasodabai 
who was appointed lambardarin of the 
whole village or mahal. The holding in 
dispute had come tothe defendent by 
virtue of afinal decree for foreclosure in 
1915. In the following year an imper- 
fect partition of the village between the 
two co-sharers was completed in which the 


holding in dispute was allotted to the 
patti of the plaintiff Tanba. In 1918 
Musammat Jasodabai formally accepted 


the defendant as the tenant of the hold- 
ing on payment .of certain arrears of 
rent. In 1920 the plaintiff Tanba filed 
a suitto recover possession of the holding 
from the defendant on the ground that 
Musammat Jasodabai, not being the pro- 
prietor of the patti in which it was situtate, 
had no right to create tenancy in favour of the 
defendant. It may be mentioned that Tanba 
was not appointed lambardar of his own 
patti until 1921. On these facts Hallifax, 
A. J. C, held that the plaintiff wes entitled 
to succeed because although Musammat 
Jasodabai continued to be the recorded 
lambardar of the mahal in the year in 
which she purported to create the tenancy 
in favour of ‘the defendant she had no 
right to do so as her appointment as 
lambardar of the mahal terminated, in the 
eye of the law, as soon as the mahal was 
partitioned into two pattis. 

The next case which came up for decision 
was Raoji v. Musammat Girjabai (5). Un- 
fortunately the facts are not stated in the 
judgment of Findlay, J. C., but I have 
gathered them from a copy of the District 
Judge's judgment to be found in the ori- 
ginal record. They-were shortly these. One 
Piraji and Ganpati were the co-sharers in 
patti No. 1 of Mauza Khaksi where 
the field in dispute was situate. Piraji was 
the lambardar of this patti. After his 
death the plaintiff Girjabai came into pos- 


session of Piraji’s share in the village and’ 


was appointed lambardar in place of the 
deceased Piraji. The suit was to recover 
possession of the holding from the defend- 
ant onthe ground that he was a tres- 
passer. Among other pleas the defendant 
resisted the claim on two main grounds: 

(1) that the plaintiff had no right to 
maintain the suit because she was 
not the rightful owner of the share 
which originally belonged to Piraji 
and was, therefore, wrongly ap- 
pointed as lambardar of the 
patti; and 

(2) that there was already a private par- 


*tition between Piraji and Ganpati 
at which the holding in dispute fell 
to the share of the latter who had 
created the defendant a tenant of 
the land. 

The District Judge overruled both the 
pleas and his decision was confirmed on 
second appeal. In disposing of the first 


‘contention, the learned Judicial Commis- 


sioner made the following observations: 

“The first pvint urged is that the plaintiff, 
although technically appointed lambardar of patti 
No. 1, is not, in reality, such, inasmuch as the 
two widows of Piraji are, in reality, the owners of 
their deceased husband's share, and the present 
plaintiff is not, in reality an owner but is, at the 
best, a mere reversioner. It is perfectly true that 
under s. 187, sub-s. (2) of the Central Provinces 
Land Revenue Act, 1917, a proprietor must be ap- 
pointed lambardar and it may be that the appoint- 
ment of the present plaintiff-respondent as lambar- 
dar will be found to be invalid when questioned 
in due course of law in the Civil or Revenue Court 
as the case may be, by the reel proprietor of the 
share, but it does not seem to me that, as between 
the present appellant and the plaintiff-respondent 
this question arises at all, in view of the admitted 
fact that, rightly or wrongly, Musammat Girjabai 
has been appointed lambardar, as well as of the 
proved and admitted fact that the plaintiff is at 
present in possession of Piraji’s share, Until the 
plaintiff's appointment as lambardar is upset, she 
must be presumed to have all the ordinary powers 
of the lambardar under s. 188 of the Land Re- 
venue Act and it follows ipso facto therefrom that 
she was entitled to sue in the present suit,” 

It is clear that tne case was decided 
solely on the ground that the plaintiff was 
in khas possession of the village share be- 
longing to Piraji and was appointed lambar- 
dar of the mahal which was not dis- 
rupted at the alleged private partition. The 
learned Judge expressly reserved the right 
of Piraji’s heirs to challege the succession 
of the plaintiff Girjabai im future litiga- 
tion but definitely expressed the view that 
if Girjabai was not the proprietor she 
could not be appointed lambardar: under 
the provisions of s. 187 (2) of the C. P. 
Land Revenue Act. It is further clear that 
the decision of the case was based on the 
assumption that the plaintiff was the owner 
in possession of the share of Piraji 
and was thus rightly appointed lambardar 
in his place. 

“The facts in Roghubar v. Hukumchand 
(2), decided by Macnair, then A. J.C., were 
shortly these. The subject-matter of the 
dispute was an absolute occupancy holding 
situate in a Village which was owned by a 
joint Hindu family of wnich one Mul- 
chand was a co-parcener and the appoint- 
ed lambardar. The tenant had effected a 
mortgage,on the holding and also did not 
pay the rent of the holding regularly. Mul- 
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chand, as lambardar, therefore sued him 
for the arrears of rent and obtained a de- 
cree in execution of which the holding was 
sold and purchased by the plaintiff who ob- 
tained possession of it in 1924. After this 
the mortgagee sued the original tenant 
(mortgagor), andin execution of the final 
decree for sale got the holding sold and it 
was purchased by the defendant in 1926 
and he ousted the plaintif. The plaintiff 
thereupon filed the suit to eject the defen- 
dant fromthe holding. The defence was 
that as there was a partition in 1919 between 
the co-sharers and this village fell tc the 
share of the co-parceners other than Mulchand 
he was not entitled to maintain the suit for 
the recovery of the arrears of rent and there- 
fore the subsequent proceedings leading to 
the purchase of the holding by the plain- 
tiff were void and the plaintiff acquired no 
title to the subject-matter in dispute. 
The finding of the District Judge, which was 
accepted by the learned Additional Judicial 
Commissioner, was that although by a parti- 
tion elected in 1919 Mulchand lost his right 
to a share in the village, the family property 
was not then divided by metes and bounds 
nor were the members of the family placed 
in separate possession of the shares allot- 
ted to them and that the village share did 
not pass from Mulchand's possession and 
Mulchand could not be treated as a tres- 
passer while he remained in possession. 
The learned Judge therefore followed 
Raoji v. Musammat Girjabai (5), apparently 
for the reason that the facts of that case were 
somewhat similar to the one before him, and 


dismissed the appeal holding that Mulchand . 


was entitled to maintain the previous suit 
for arrears of rent. The learned Judge ap- 
pears to have distinguished F. S. Kamkrish- 
napuri v. Tanba (1) on facts and merely 
observed that “the statement regarding the 
consequences of a sale of Jasodabai’s share 
is clearly an obiter dictum.” 

The next case cited in the course of the ar- 
guments is Phoolchand v. Pandit Govind 
Rao (7). The facts, as they appear from the 
report of the brief order of the Hon'ble Sir 
Arthur Nelson, Revenue Member, are these. 
The appellant as the usufructvary mort- 
gagee of Re. 0-5-4 share in a Village was ori- 
ginally appointed as a lambardar. On his 
acquiring a proprietary interest in the 
mahal, the Subordinate Revenue Authorities 
removed him from the post of the lambardar 
at the instance of the other co-sharer who 
held Re. 0-10-8 share in the village and ap- 
pointed the latter in place of the former as 
the lambardar. This order was set aside 
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in appeal by the Hon'ble the Revenue 
Member. The third sentence in the order 
runs 2s under : — 

“It is settled law (wide Rahubar v. 
chand (2) that even when a proprietor and 
lambardar loses completely his interest in the village, 
so long ashe isnot removed bythe Revenue Authori- 
ties, he does not cease to be lambardar.” 

As the case was not decided on the princi- 
ple enunciated above, these observations, 
with due respect, obiter. 

The last case to be noticed is Kunjbehari- 
lal v. Mudindra Nath (6). The facts of this 
case were almost identical with those of R. 
S. Ramkrishnapuriv. Tanba (1), and the 
Hon'ble Mr. E. Raghavendra Rao, Home 
Member, accepted the law propounded by 
Hallifax, A.J. O., inthe aforesaid case 
and followed it without any discussion. 

It would, therefore, be seen that the high- 
est Revenue Authority did accept, without 
comment, the principle laid down in R. S. 
Ramkrishnapuri v Tanba (1), as correct and 
followed it in a case which, on facts, was 
not dissimilar tothe one before Hallifax, 
A.J.O. In the revenue case before Sir 
Arthur Nelson the facts were entirely dif- 
ferent and to which the principle supposed 
to have been laid down by Macnair, A. J. C. 
in Raghubar v. Hukumchand (2), had no 
application. It is to be noted that no refer- 
ence is made to R. S. Ramkrishnapur v. 
Tanba (1), by Sir Arthur Nelson in his order. 
In the earliest reported case the hignest 
Revenue Authority interpreted the word 
“may” in s. 189 of the Land Revenue Act as 
only permissive and not mandatory. 

In my opinion, then, the principle enunci- 
ated by Hallifax, A. J. C., in R. S. Ram- 
krishnapuri’s case (1), is absolutely correct 
and can be supported on various grounds. 
It cannot be disputed that upon an imper- 
fect partition of a mahal into pattis,s. 187 
of the ©. P. Land Revenue Act 
casts upon the Revenue Authorities the 
duty of appointing fresh lambardars for the 
patiis so created and no person can be ap- 
pointed tothe position of a lambardar un- 
less he is a proprietor of the patti to which 
the appointment relates. Nor can it be de- 
nied that the appointment ofa lambardar 
in respect of a mahalis an appointment in 
the nature of an agency, pure and simple, 
for a definite period and for a definite pur- 
pose in its relation to the principal, viz., the 
proprietary body. Under s. 201 of the 
indian Contract Act an agency is terminat- 
ed by the business of the ageney being com- 
pleted. It follows then that the appoint- 
ment of a lambardar for a mahal ceases, 
under the law, directly the work of the 


Hukum- 
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agent in connection with the management 
of the mahal is terminated by its disruption 
into pattis. Again, when an imperfect par- 
tition is effected with the consent of the pro- 
prietors and results in the disruption of 
the mahal into pattis and when the lambar- 
dar of the mahal ceases to do any of the 
duties, appertainingio his position of an 
agent, in the patti which has not fallen to 
his share, he must be deemed tu have impli- 
edly renounced the business of the original 
agency within the meaning ofs. 201 of the 
Indian Contract Act. It is also clear that 
in effecting a partition of a mahal into 
pattis the Revenue Authorities, who had 
originally appointed a person as lambardar 
of the mahal, on behalf of the entire pro- 
prietary body, impliedly terminate his 
authority toact as lambardar of the mahal 
within the meaning of the aforesaid section. 
It has already been noticed that under s. 207 
ibid revocation and renunciation of an 
agency may be expressed or implied in the 
conduct of the principal or agent. 

As has also been noticed before, the cases 
before Findlay, J. C., and Macnair, A. J. O., 
were decided on their own peculiar facts. In 
both of them the proprietor of a patti did not 
challenge the authority of the lambardar of 
a mahal which had been divided into pattis. 
In each of them a third person challenged 
the acts of the recorded lambardar on the 
allegation that he had, atthe timeof the 
challenged act, ceased to be the proprietor 
of the village. In both of them it was found 
as a fact that the lambardar had an interest 
in the village as a proprietor. There was 
ihus no room in either of them for the ap- 
plication of the principle enunciated in 
Ramkrishnapurt's case (1). Moreover, neither 
of them purporis to dissent nor can be 
taken to have dissented from the rule of 
law, expressly propounded in the aforesaid 
officially published ruling, in view of the 


office order of this Court No. 115, dated 
August 21,1913, which says that : 
“Rulings published in ©. P. Land Re- 


venue or Nagpur Land Revenue shall not be merely 
dissented from and can only be overruled. 

(a)if delivered by a Single Judge, by a Bench of 
two or more Judges.” 

(6) if delivered by a Bench, by a Full Bench.” 

The following famous observations of 
Lord Halsbury, L. C. in Quinn v. Leathem 
(10), cited with approval by Kotwal, A. J. O., 
in Seth Kisanlalv. Nathu (11), may also be 
appropriately quoted here :— 

“There are two observations of a general character 

(10 a O 495 at p 506; 70LJPO 76; 8 LT 
289; 50 W R 139; 65 JP 708; 17 TL R749. 
en 16 N LR 131; 56 Ind. Cas. 44; AIR 1920 Nag. 
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which I wishto make , and one is to repes 
what I have very often said before, that every Judg- 
ment must be read asapplicable to the particular 
facts proved or assumed to be proved, since the gener- 
ality of the expressions which maybe found there are 
not intended to be expositions of the whole law, but 
governed and qualified by the particular facts of 
the case in which such expressions are.to be found. 
The other is that a case is only -an authority for 
what it actually decides. I entirely deny that it 
can be quoted for a proposition that may seem to 
follow logically from it. Such a mode of reason as- 
sumes that the law is necessarily a logical Code, 
whereas every lawyer must acknowledge that the 
law is not always logical at all.” | 

1 strongly feel that ifthe question under 
reference were answered in the negative, 
the pluintiff in the present case, and persons 
like him, would be encouraged to abuse the 
process of the Court by calling upon it to 
enforce a claim, for remuneration of services 
not rendered, founded on nothing but the 
obvious mistake on the part of the Revenue 
Authorities in omitting formally to cancel 
his appointment as lambardar of the 
mahal, which ceases to exist us a unit for 
management upon its imperfect partition 
into patiis, and in not discharging their 
duty of appointing fresh lambardars for the 
paitis which they themselves create by 
ordering imperfect partition of the mahal. 
Let us now take the converse case. Suppose 
the defendants in the present case had fajl- 
ed to realise the rents of their pattis in the 


' years 1929-30 and 1930-31, and the plaintiff 


admittedly did not realise them. If the 
present claim by the plaintiff for lambardari 
commission is held maintainable, on the 
only ground on which it is founded, why 
should not a claim by the defendants be 
also maintainable against the plaintiff under 
s. 188 (2) (c) of the Land Revenue Act for 
an account and recovery of the profits apper- 
taining to their patitis on the ground of his 
negligence in not realising them ? 

Again suppose the defendants had failed 
to pay the remunerations of the mukaddam 
and the village watchman of their pattis, 
would these village servants be entitled to 
maintain their claim for remuneration against 
the plaintiff for the only reason that although 
he had ceased to perform the duty of col- 
lecling the rents of the defendants’ pattis 
out of which, such remuneraiions are pay- 
able under s8. 187 (1) (b) ibid, his statutory 
liability for such payment still attached to 
him because he was not formally removed 
from the post of the lambardar of the mahal 
under s. 189 of the Land Revenue Act? One 
can simply multiply instances showing a 
complete chaos not only in the management 
of ihe imperfectly partitioned villages 
but also in the administration of jus- 
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tice which is sure to result upon the 
interpretation of the law by Hallifax, A. J.C. 
in &. S. Ramkrishnapurt’s case (1) being 
declared unsound. I am in respectful 
agreement with Hallifax, A. J.C. for the 
view that if the legislature had intended 
that until the appointment of separate 
lambardars for the pattis created by 
imperfect partition of a mahal, is made, the 


quondam lambardar of the mahal would be 


deemed to be also the lambardar of the 
pattis in which he had lost a}l interest by 
the partition, it would have expressly said 
so and worded s. 187 of the Land Revenue 
Act differently. 

Section 180 and the recent amendment of 
s. 189 of the Land Revenue Act do not, in 
my opinion, affect the question under con- 
sideration. The former merely says that in 
spite of the partition and creation of 
separate pattis, with apportionment of the 
revenue and other demands, the joint and 
several liability of the proprietors of the 
pattis for these demands would still 
continue. This would be the case even if 
separate lambardars are appointed under 
s. 187 for the pattis. The recent amend- 
ment of s. 189 merely adds one more ground 
for the exercise of the discretion vested 
in the Deputy Commissioner for the removal 
of a lambardar. Even without this amend- 
ment, loss of proprietary interest in the 
mahal or pattis always furnished, in practice, 
a good ground for taking action under the 
section. 

For all these reasons I answer the 
question under reference in the affirmative. 
I may add, but with due respect to the 
learned referring Judge, that it would have 
been much better if the question referred 
for decision by the Bench had been framed 
on some such lines as the following:— 

“On the imperfect partition of a mahal into pattis 
does the original appointment of a person as the 
lambardar of the mahal, terminate, or does it 
continue with respect to the pattis of which he 
ceases to be ə proprietor until the proprietor of the 
said palti is expressly appointed its lambardar ?” 

I need not say that I have recorded my 
opinion by reading the question referred for 
decision in the aforesaid light. 

Grille, A. J. C.—This appeal came up 
for decision before Pollock, A. J.C. and 
the facts are stated in his order of refer- 
ence. In consequence of divergent views 
of the law express-d by Hallifax, A. J. C., 
in R. S. Ramkrishnapun v. Tanba (1) and 
by Macnair, A. J.C., in Raghubar v. Hukum- 
chand (2) Pollock, A. J. CO. referred the 
following question to a Bench of this 
Court:— 
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“Does a person who has been appointed lambardar 


of a mahal cease to be lambardar when the mahal is 
imperfectly partitioned ?” 


The reference was heard bya Bench of 
this Court consisting of Subhedar and 
Gruer, A. J. Os. They, too, have expressed 
different opinions, Subhedar, A. J. C. 
supporting the view taken py Hallifax, 
A. J. O., in R. S. Ramkrishnapuri v. Tanba 
(1), and Gruer, A. J. C., following the 
opinion of Macnair, A. J. C., in Raghubar v. 
Hukumchand (2). The question has ac- 
cordingly been referred to me for decision. 

I may say at the outset that the opinion of 
Subhedar, A.J. C. appears in my judgment 
to have been influenced by the fact that in 
his opinion the claim of the plaintiff, the 
appellant in second appeal, was a most 
impudent one as he had done no work for 
the lambardari commission which he claim- 
ed. The righteousness or otherwise of the 
plaintifs claim is, in my opinion, not 
germane in a discussion on a point of law 
referred to a Bench for decision. The 
learned Additional Judicial Commissioner, 
after his characterization of the claim in 
the beginning of his opinion, states towards 
the end of it < 

‘that if the question under reference were 
answered in the negative, the plaintiff in the 
present case, and persons like him, would be 
encouraged to abuse the process of the Court by 
calling upon it to enforce a claim for remuneration 
of services not rendered”. 

I may observe parenthetically that one of 
the results of the recent legislation, the 
Central Provinces Amendent Acs No. III of 
1934 will be to put an end to the possibility 
to which the learned Additional Judicial 
Commissioner refers, by allowing Revenue 
Officers themselves to take action for the 
removal of lambardars on their ceasing to 
have a proprietary interest inthe mahal or 
paitti instead of having to wait for the 
application of any proprietor as was the 
case under s. 189 of the Land Revenue Act 
before it was amended. 

The point is not one of much difficulty. 
A lambardar is appointed by statute under 
s. 187 of the Central Provinces Land 
Revenue Act and is removable by statute 
under s. 189 of the Act. As was observed 
by Macnair, A. J. C., in Ragaubar v. 
Hukumchand (2). 

“it is nowhere stated thatthe person appointed 
ceases during nis life to be- lambardar before he is 
removed,” 


The consideration of the law of agency 
which has been urged before me and the 
contention that the lambardar as the agent 
of the proprietary body ceases to be 
employed as agent when at the instance of 
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the proprietor an imperfect partition of the 
village has been made cannot outweigh the 
statutory provision, and the argument on 
the question of agency entirely leaves out of 
account the fact that the lambardar owes a 
duty not only to the proprietary body but 


also to the Government which appointed, 


him. Iam unable to accept the position 
that the Revenue Authorities when they 
effect an imperfect partition of a mahal into 
paitis impliedly terminate the authority of 
the lambardar of the mahal to act as 
lambardar of the mahal. Until the amend- 
ment of s. 189 of the Land Revenue Actin 
the year 1934, the Revenue Authorities had 
no power to remove a lambardar on his 
ceasing to have a proprietary interest in 
the mahal or patti except on the application 
of any proprietor. Even now there is no 
obligation on the Revenue Authorities to 
remove a lambardar on this contingency 
arising, and this in itself should supply a 
sufficient answer to the contention that on 
the imperfect partition of a mahal a 
lambardar should cease automatically to 
exercise his powers when his proprietary 
interest in a patti of that mahal is lost. 
The mahal continues to be the mahal and 
does not lose its character as such on an 
imperfect partition into paitis and the 
lambardar of a mahal continues to be the 
lambardar until he has been removed. 
Under the provisions of s. 189 of the Central 
Provinces Land Revenue Act, as is stated in 
Bhaiyaram v. Anzori (12). 

“The lambardar is clothed with certain rights 
and burdened with certain obligations under the 
Land Revenue Act, and those continue till he is 


deprived of the former and relieved of the latter in 
accordance withthe provisions thereof,” 


The two Revenue rulings which were 
cited before the Bench are of little 
assistance as each of them follows the judg- 
ment of Hallifax, A. J. C., and Maenair, 
A. J.-C. respectively, accepting them as 
binding law without discussion. In neither 
of these rulings isthe ruling of this Court 
unfavourable to the view taken referred to, 
although both had been published at the 
time that the revenue decisions were made. 
A lambardar is appointed by statute and is 
only removable by statute and as pointed 
out by Gruer, A. J. C. 

“It would be intolerable if a lambardar were to be 


allowed to divest himself of the responsibility of 
office at any sudden moment he might choose." 


No doubt dfficulties have arisen in the 
past by the. imability of the Revenue 
Authorities to remove a lambardar who has 
no proprietary interest in a mahal or patti 


(12) (1928) C.P & Berar Rev. Rul. 30. 
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until an’ application on that behalf has 
been made to them. ‘This defect in the 
law has now been remedied. The fact that 
it was necessary to make this provision 
shows that the inconvenience did exist in 
the past and it was recognised that a 
lambardar did not automatically vacate his 
office in ceasing to have any proprietary 
interest. ih 


Cci 


I consider, therefore, that the opinion of 


‘Gruer, A. J. C., is correct and that the 


question referred to the Bench must be 
answered in the negative and the decision in 
R, S. Ramkrishnapurt v. Tanba (1) should 
not be followed. 

Judgment. 

Pollock, A. J. C.—Thne facts are stated 
in my order of reference toa Bench dated 
June 26,1934. The plaintiff sued to recover 
his lambardari commission in three villages 
for the years 1929-30 and, 1930-31. After 
the plaintif had been appointed lambardar 
of each of these villages, they were 
imperfectly partitioned with effect from 


“May 1, 1929, but atleast until the end of 


1931 lambardars had not been appointed 
for the separate pattis. Tne Bench to which 
this case was referred has held that the 
plaintiff continued to bethe lambardar of 
each of these villages until the appoint- 
ment of lambardars for the separate patiis, 
and it, therefore, follows that he is entitled 
to recover his lambardari commission. 

The point has, however, now been taken 
for the first time that the claim for the 
lambardari commission for the year 1930-31 
was premature. The agricultural year of 
1930-31 ended on May 31, 1931, and 
the suit was brought on October 5, 1931. 
Under s. 188 (2) (c) the lambardar must 
collect the village profits and render an 
account to the proprietors within.six months 
of the close of the agricultural year. It 
has been argued that the right to recover 
the lambardart commission for the year 
1930-31 did not arise until six months after 
the close of the agricultural year, 4. e. until 
November 30, 1931. The tact that the 
lambardar must vender an eccount within 
six months does not, in my opinion, affect 
the date when the cause of action arose. 
The lambardar became entitled to his 
commission when he paid the land revenue, 
and the fact that he was bound to render 
accounts within six months dces not prevent 
him from suing for the recovery of that 
commission before the lapse of six months. 

The plaintiff is, therefore, entitled to his 
commussiom for the two years in suit. His 
claim for interest has been disallowed by 


- being ineffectual in cases 
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the lower Appellate Court, and that finding 
has not been challenged in this Court. 
There will, therefore, be a decree for the 
plaintiff for Rs. 23-8-8. I see no reason to 
depart from the ordinary rule that costs 
follow the event, and the plaintif will, 
therefore, get his full costs in .all Courts. 
The appeal is allowed. f 

N. i Appeal allowed. 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 159 of 1934 
December 9, 1935 
COLLISTER, J. 
Musammat SHEOKUMARI AND OTHERS— 
APPLICANTS 
VETSUS 
MATHURA: RAM—Opposits Parry. 

Guardians and Wards Act (VIII of 1890),.s. 25— 
Husband having decree for restitution of conjugal 
rights--Whether can proceed under s. 25- Construc- 
tion of section -Ward not actually ‘removed’ from 
custody- Applicabilitu of s. 25. 

The fact of the husband's havinga decreé for restitu- 
tion of conjugal rights againsthis wife Which cannot 
be effectively executed does not preclude him from 
seeking a remedy which is otherwise open to him 
at law under s. 25, Guardians and Wards Act. 

In order to render the provisions of s. 25, Guardians 
and Wards Act, workable and in order to prevent it 
where reason demands 
that it should operate, the words of the section must 
be given # moře liberal interpretation than they are 
literally. entitled to. Hence when’ a person who has 
the actual custody ofa minor refuses to hand over the 
said minor to the person who has the constructive 
custody andthe lawful right to actual custody, then 
there has been a “removal” witnin the moaning of 
5. 25 of the Act. 

. [Case-law referred to.] 


¥.O.A. from an order of the District 
Judge, Ghazipur, dated August 18, 1934. 
Mr. Ambika Prasad, for the Applicants. 
Mr. K. Verma, for the Opposite Party. 
Judgment.—Mathura Ram, respondent, 
is the husband of Musammat Shéo Kumari, 
appellant. It appears that he institutéd 
a guit against his wife for restoration of 
conjugal rights and the suit was décréed. 
Musammat Sheo Kumari appealed, but her 
appeal was dismissed by the Subordinate 
Judge of Ghazipur and a second appeal 
met the same fate in the High Court. On 
the day succeeding the date on which his 
suit was decreed by the Munsif, Mathura 
Ram applied under s. 25, Guardians and 
Wards Act, that Musammat Sheo Kumari be 
restored to his custody. She was living 
with her parents and according to his al- 
legations she was a minor of 16 years of 
age. Musammait Sheo Kumari objected 
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through her mother on the ground (1) that 
she had attained majority and, therefore, 
no order could be passed in respect of 
her under the : Guardians and Wards 
Act, (2) that s -25 was inapplicable in 
view of the fact that Mathura Ram had 
been appointed her guardian by the 
Court, and (3) that her father and mother 
were under no obligation to hand her over 
to Mathura Ram. The District Judge 
allowed the application and directed that 
Musammat Shéo Kumari be handed: over 
to the custody of her husband Mathura 
Ram. It is-against that order that the 
present appeal has-been filed. _ 

Three points have been taken before 
me in this ‘appeal. In the first place, it 
is contended that a husband who has 
obtained a decree for restitulion of con- 
jugal rights is not entitled to have re- 
course tothe provisions of the Guardians 
and Wards Act: his only remedy is to 
execute his decree against his wife. In 
support of this proposition, I am referred 


“to the case of Asi Bai v. Girdhari Ram 


(1) in which alearned Single Judge ex- 
pressed the opinion that the provisions of 
the Guardians and Wards Act should be 
put in force in order to enable a husband 
to get possession of the person of his wife; 
but the reasons upon which that opinion 
is based are not disclosed in the judg- 
ment. It is not suggested before me that 
Musammat Sheo Kumari has any property 
and, therefore, it is obvious that if Mathura 
Ram executes his decree under O. XXI, 
r. 33, Civil Procedure Ccde, it will be 
infrucituous. It seems to me that Mathura 
Ram has two capacities in which he can 
act. In his capacity as decree-holder he 
is at liberty to tuke out execution of his 
decree for whatever it may be worth, and 
in his capacity as natural guardian of his 
minor wife, he has a right to apply for 
her custody under s. 25, Guerdians and 
Wards Act. I can see noreason why the 
fact of his having a decree for restitution 
of conjugal rights against his wife which 
cannot be effectively executed should 
preclude him from seeking a remedy which 
is otherwise open to him at law under 
s. 25, Guardians and Wards Act. 

The second point which is argued be- 
fore me is that the lower Court’s finding, 
that Musammat Sheo Kumari was still a 
minor, is not correct. It appears, however, 
from the judgment of the Court below 
that the plea to the éffect that Musammat 


a I R 1921 Lah. 68; 67 Ind. Cas. 882; 3 Lah. L 
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Sheo Kumari had attained majority was 
only taken half-heartedly in that Court, 
and the reason for this is obvious. The 
judgment shows that no such plea wes 
taken by her or her parents in their 
objection to the application of Mathura 
Ram ; on the contrary Musammat Sheo 
Kumari was actually described therein as 
a minor She was also described es a 
minor girl of 14 years of age, in the me- 
morandum of appeal which was filed-against 
the decree of the Munsif in the suit for 
restitution of conjugal rights. Learned 
Counsel for the appellants has nos been 
able to show me that there is any evidence 
on the record to show that Musammat 
Sheo Kumari had attained majority on the 
date on wLich the application was present- 
ed; and the admissions above referred to 
Clearly indicate the contrary. The last plea 
taken is that s. 25 of the Act does not 
apply inesmuch as it is admitted thet 
Musammat Sheo Kumeri did not leave and 
was not removed from the custody of her 
husband. This point has given me some 
difficulty, but I think that it is concluded 
by authority. In Ulfat Bibi v. Bafati (2), a 
Muhammadan father applied for the restora- 
tion of his minor child who was in the 
actual custody of the mother. When the 
child had reached the age of seven, the 
father was entitled at law to his cusotdy, 
but the mother refused to hand him over 
and a Bench of this Court held that the 
father who constructively had the custody 
of his child was entitled to have the 
child resiored to him wnder s. 25. In 
Siddiqunnissa Bibi v. Nizamuddin Khan 
(3) a more or less similar view was 
expressed by a Bench of this Court. In 
that case the mother of the child died 
a few days after her confinement and 
thereafter the father took the girl and 
put her into the custody of her maternal 
grandmother. When the father applied 
for the custody of the child, it was held 
by the Conrt that he was entitled to put 
an end to the maternal grandmother's 
custody of the girl and to ‘claim restora- 
tion of the girl as legal guardian under 
the Muhammadan Law; end Sulaiman, Ag. 
C.J., observed: 


“The refusal cf the grandmother to hand over 
the child amounted to  ramoval from the con- 
structive custody of the father. In these circum- 
stances s. 25 applies... .. ý 


The same view has been taken by the 


(2) 25 A L J 585; 102 Ind. Cas. 103; 494773; AIR 
WA ALR 1932 Al 

J 2 All. 215; 137 Ind. Cas. 219; 54 A 198: 

(1932) AL J 21; Ind. Rul. (1939) All, 307. ` 
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Madras High Court in various eases. In 
Mohideen Ibrahim Nachi.v. Mohomed Ibra- 
him Sahib (4) it was held that a father 
can apply under s. 25, Guardians and 
Wards Act, for the custody of his minor 
son though the minor had all along been 
in the custody of his grandmother, but 
never in the custody of his father. At 
p. 616* Napier, J. observed as follows: 

_ “..,. And cannot read s. 25... as limiting 
his powers of enforcing his right to the extreme 
cases of leaving or removal. Ina my mind 
those words must be read to include cases 
where the custody at law is in a certain person 
but the minor refuses to go or is detained. T'he 
cases where the Court has strained the languange 
of a section to give effect to other provisions and 
the policy of the Act will be found in Maxwell 
on Interpretation of Statutes and Halsbury’s Laws 
of England. In my opinion this is a case where 
if may properly be done.” os 

In Raghavaiya v. Lakshmiah (5) a similar 
view was taken and the case of Mohideen 
Ibrahim Nachi v. Mohomed Ibrahim Sahib 
(4) was epproved. Jackson, J., observed 
that, 

“A ward who was never in the actual custody 
or charge of his father may be deemed to be re- 
moved from his custody-when the person in actual 
possessicn repudiates to the father's knowledge the 
right of the father to the actual custody of the 
minor.” 

Similarly in Tatamma v. Veeraju (6) 
it was held that even where the minor 
hel never been in the custody of the 
guardian, in order to make the Act work- 
able, a fiction must be imported into s. 25 
whereby it is deemed that the child has 
been constructively in the guardian's 
custody and hes left it. There can be no 
doubt that ifs. 25 is to be literally interpret- 
ed, there will be some difficulty in a case 
like the one before me; but from the 
authorities which I have cited above, it 
is clear that this Court and the Madras 
Hight Court have expressed the opinion 
that in order to render the provisions of 
this section workable and in order to 
prevent it being ineffectual in cases where 
reason demands that it should operate, 
the words of the section must be given 
a more liberal interpretation than they 
are literally entitled to. [have not been 
referred to any authority of any other 
High Court. The position, therefore, is 
this: that when a person who has the 
actual custody of a.minor refuses to hand 


/. 4) 39 M 608; 33 Ind. Cas. 894; A I R 1917 Mad. 612; 
if 


30M LJ 21. 
(5) A IR 1925 Mad. 398; 86 Ind. Cas. 610; 48M LJ 


in” 291L W 244. 
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over the said minor to the person who 
has the ‘constructive custody and the 
lawful right to actual custody, then there 
has been a “removal” within the mean- 
Ing of s. 25 0f the Act. For the reasons 
given above, this appeal fails and it is 
dismissed with costs. The stay order is 
discharged. 


D. 5 Order accordingly. 





__OUDH CHIEF COURT 
Civil Application No. 23 of 1935 
March 10, 1936 
NANAVUTTY, J. 
ABDUL HALIM—DEFENDANT—ÅPPLICANT 
VETSUS 
ABUL QASIM—Opposite Parry 
Negotiable Instruments Act (XXVI of 1881), ss. 120, 
118 cl. (g)—Post-dated cheque by A in favour of B in 
return for some consideration—No consideration 
passing—B selting cheque to O—Fraud between B 


and O not proved—() held holder of cheque in due 
course. 

A drew a post-dated cheque in favour of B, in return 
for procuring somevaluable evidence in a pending 
sult, After the cheque was handed over to B, B failed 
tu carry out the agreement. B sold the cheque to C 
who finding that iteculd not be cashed, instituted a 
suit for the amount of the cheque. A pleaded fraud 
of B and that -between.B and C no consideration 
pret But these allegations were not substantiat- 
ed : ; 


Held, that A could not rely upon cl. (g) of s. 118 of 
the Negotiable Instruments Act, and ae not argue 
that because fraud was said to have been practised 
the burden of Proving that the holder of ‘the cheque 
was a holder in due course lay upon the plaintiff, 
There was nothing on the record to show that the 
plaintif was not a bona fide endorsee of the cheque. 
Nobad feith andno guilty knowledgeofthe defect 
in the title of B had béen brought home to the 
plaintiff. 

O. App. against the decree of the 2nd 
Additional Judge of Small Causes Court, 
Lucknow; dated February 9, 1935. 

Mr. Rauf Ahmad,.for the Applicant. 

Messrs. M. Wasim and Iqbal Ali, for the 
Opposite Party No. 1. ; 


Judgment—tThis is an application for 
revision under s. 25 of the Small Cause 
Courts Act filed by defendant No. 1, Hakim 
Abdul Halim against the judgment of 
the learned Judge of the Small Cause Court 
at Lucknow decreeing the plaintiff's suit 
with ecsts. 

The facts out of which this application 
for revision arises are briefl y as follows :— 


The defendant No. 1, Hakim Abdul Halim, ` 


who is the applicant before me had a par- 
tition suit pending in the Court of the 
Additional Subordinate J udgesof Lucknow 
egainst his brothers Hakim Abdul Hamid 


` : ABDUL HALIM Vs. 


_ documents. 
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and others. During the pendency of that 
partition suit, one Musammat Wazir Jahan, 
sister-in-law of Hakim Abdul Moid sug- 
gested to Hakim Abdul Halim that he 
would be well advised {o secure the help 
of Khwaja Mohammad Asgher defendent 
No. 2 asa witness in his case, as this man 
had important documents in his posses- 
sion which would be of help to Hakim 
Abdul Halim for fighting out his partition 
suit against his brothers. Thereupon Hakim 
Abdul Halim took Khwaja Mchammad 
Asghar to his Pleader Babu Sri Ram and 
there Khwaja Mohammad Asghar showed 
two letters to Babu Sri Ram, Advocate, 
who considered those letters of great evi- 
dentiary value to Hakim -Abdul Halim in 
the partition suit. After showing those two 


. letters to Hakim Abdul Halim end Babu 


Sri Ram, Advocate, Khwaja Mohammad 
Asghar took those letters back and he said 
that he could procure other equally im- 
portant documents on behalf of Hakim 
Abdul Halim provided he was given the 
wherewithal to go about and secure those 
| Ultimately after much haggl- 
ing it was agreed between Hakim Abdul 
Halim and Khwaja Mohammad Asghar 
that the latter should go and secure those 
documents and give evidence in Court on 
behalf of Hakim. Abdul Halim and he 
would then be paid Rs. 200 for his labours. 
Khwaja Mohammad Asghar wanted the 
money in cash, buf Hakim Abdul Halim 
did not agree to thiseand said that unless 
he saw the documents, he would not part 
with money. Ultimately Hakim Abdul 
Halim was induced to: give a-post-dated 
cheque in favour of Khwaja Mohammad 
Asghar for Rs. 200 on the Allahabad Bank, 
Ltd., at Lucknow. The cheque is dated 
September 30, 1934. After having secured 
this cheque, it would appear that Khwaja 
Mohammad Asghar defendant No.2 resil- 
ed from his agreement and did not give 
the documents required by Hakim Abdul 
Halim nor did he give evidence on behalf 
of Hakim Abdul Halim in the partition 
suit. Hakim Abdul Halim thereupon tele- 
phoned ‘tothe Aminabad Branch of the 
Allahabad Bank to stop payment of the 
cheque. In the meantime Khwaja Moham- 
mad Asghar had-sold this cheque to the 
plaintiff Abul Qasim for Rs. 190. The lat- 
ter tried to cash it, but the Bank refused 
payment of the cheque on the ground 
that the alteration in the date of the cheque 
did not bear the full signature of Hakim 
Abdul Halim. Abul Qasim thereupon filed 
his plaint on October 11, 1934, against 
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Hakim Abdul Halim and Khawja Moham- 
mad Asghar claiming recovery of Rs. 200. 
The defendant No.2 Khwaja Mohammad 
Asghar did not contest the suit, and the 
case proceeded against him ex parte. The 
learned Judge of the Court below decreed 
the plaintiff's claim for Rs. 200 with costs 
against both the defendants. Tne defend- 
ant No.1 Hakim Abdul Halim .has now 
come up in revision. He impleaded de- 
fendant No .2 Khwaja Mohammad Asghar in 
this revision, but he ultimately discharg- 
ed him and his name was struck off. 

I have heard the learned Counsel of 
both parties at some length and examined 
the evidence on the record. The learn- 
ed trial Judge has found as a fact that 
the cheque was issued by Hakim Abdul 
Halim in order to induce the second de- 
fendant Khwaja Mohammed Asghar to pro- 
cure evidence for Hakim Abdul Halim in 
the partition suit pending before the Addi- 
tional Subordinate Judge of Lucknow, and 
that in fact no consideration passed from 
Khwaja Mohammad Asgnar to Hakun Abdul 
-Helim. This is a finding of fact, which 
is binding upon me sitting as a Court 
revision. [t is also supported by the eyi- 
dence of Hakim Abdul Halim and is noi 
rebutted by any evidence adduced on þe- 
half of the plaintiff Abul Qasim. 

The learned Counsel for the applicant 
has argued that the lower Court should 
have held that the transaction between the 
applicant and the opposite party was void 
and the plaintiff was not entitled to any 
Telief aginst the applicant. I regret I 
cannos accept this contention. The fact 
that no consideration actually passed bet- 
ween Khwaja Mohammad Asghar and 
Hakim Abdul Halim when thischeque for 
Rs. 200 was drawn by Hakim Abdul Halim 
will not affect the right of the plaintiff to 
sue for recovery of his money asa holder 
in due course of this cheque. Section 120 
-of ths Negotiable Instruments Act clearly 
lays down that 

“No maker of a promissory note, and no drawer 
of a bill of exchange or cheque, and no acceptor 
of a bill of exchange for the honour of the drawer, 
shall, ina suit thereon by a holder in due course 
be permitted to deny the validity of the instru- 
Inent as originally made or drawn,” 

In the present case Hakim Abdul Halim 
pleaded tnat the sale of ihe cheque by 
Khwaja Mohammad Asghar defendant No. 2 
in favour of the plaintif Abul Qasim was 
fraudulent and collusive and in bad faith, 
but he adduced no evidence in support 
of that allegation. On the contrary the 
plaintif examined himself and one Gawar 
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Husain and satisfied the léained Judge of 
the Court below that the plaintiff had ac- 
tually paid consideration to Khwaja Mo- 
hammad Asghar for the sale of the cheque 
in his favour and that this sale transac- 
tion was a genuine one end not bogus. 
Whatever dishonesty defendant No. 2 
Khwaja Mohammad Asghar may have prac- 
tised upon Hakim Abdul Halim defend- 
ant No. l, the same cannot be imputed to 
the plaintiff Abul Qasim. The defence of 
fraud set up by the applicant in the trial 
Court has failed completely and there is 
not an iota of evidence on the record to 
lead one to believe that the plaintiff Abul 
Qasim iS a mere creature of Khwaja Mo- 
hammad Asghar defendant No. 2. The 
learned Counsel for the applicant there- 
fore, cannot rely upon cl. (g) of s. 118 of 
the Negotiable Instruments Act, end 
cannot argue that because fraud was said 
to have been practised upon Hakim Abdul 
Halim by Khwaje Mohammad Asgnar, the 
burden of proving that the holder of the 
cheque was a holder in due course lay upon 
the plaintiff Abul Qasim. It seems to me 
that the applicant in his desling with 
Khwaja Monammad Asgnar tried to over- 
reach the latter, but he mereiy succeeded 
in making himself the -victim of his own 
foolish act in drawing a’cheque in favour 
of Khwaja Mohammad Asgaar. There is 
nothing on the record to show that the 
plaintif was not a buna fide endorsee of 
the cheque in question. No bad faith and 
no guilty knowledge of the defect in the 
title of Khwaja Mohammad Asghar have 
been brought home tothe plaintiff. The 
finding of the learned trial Judge that 
the plaintiff paid Rs. 190 to Khwaja Moham- 


‘mad Asghar as the price of the cheque 


in quession is a finding of fact based: upon 
admissible evidence on the record: and is 
binding on me sitting as a Court of revision. 
Tt is true that by the order of the lower 
Court the applicant has been mulcted in 
a sum of Rs. 200 when he received no 
benefit either from the plaintiff Abul 
Casim or from Khwaja Mohammad Asghar, 
but the fault lay entirely with the appli- 
up a 
post-dated cheque andin foolish handing 
it over to the drawee in the vain hope 
that the drawee would not sell the cheque 
and would not ba able to recover the amount 
entered in the cheque. There is another 
world for the expiation of guilt, but the 
wages of folly are payable here below. 

In myopinion, the judgment of the learn- 
ed trial Judge is perfectly legal and sound 


’ 
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and there is no forée in this application 
for revision which is accordingly dismiss- 
ed with costs. 

D. Application dismisse d. 





RANGOON HIGH COURT 
First Civil-Appeal No. 130 of 1935 
January 16, 1936 
Mossy AND Ba U, JJ. 

U PO KE—APppELLANT 

VETSUS 
U PO THEIN—Rgsponpent. 

Civil Procedure Code (Act V of 1908), O. II, r. 2— 
Whether bars perse suit brought on different cause of 
action—Suit for land on ground that transaction was 
mortgage—Failure of suit — Subsequently suit on 
ground that it was, mortgage — Maintainability 


of. 

- Order II, r. 2, Civil Procedure Code, does not bar 
per se a subsequent suit brought on a different cause 
of action. Itonly purports to bar suits brought for 
claims omitted from former suits and arising from 
the transaction under which the claim was made in the 
former suit and splitting up ofthe reliefs in respect of 
the same cause of action. It does nut require that where 
several causes cf action arise from one transaction, 
the plaintiff should sve for all of them in one suit. 
The rule isdirected to securing the exhaustion of the 
-relief in respect ofa cause of action, and not to the 
inclusion in one and the same action of different causes 
of action,even though they arisefrom the same 
transaction. 

Where asuit for possession of land alleged to be 
brought by the plaintiff fails on the ground that the 
transaction amounted to a mortgage by conditional 
sale and not to an agreement to purchase coupled 
with an agreement for sale, it does not operate as a 
bar to a subsequent suit based on the same transac- 
tionas having constituted a mortgage, Payana 
Reena Saminathan v. Pana Lana Pulaniappa (1), 
relied on. 

, F.C.A. from a decree of the Assistant 
District Court, Maubin, dated July 2, 1935. 

Mr. Kya Gaing for the Appellant. 

Mr. P. B. Sen, for the Respondent. 

Mosely, J.—The plaintifi-appellant sued 
originally in Civil Regular Suit No. 2 of 
1933 of the -Assistant District Court of 
Maubin for possession of certain land on the 
ground that he had bought it (and paid for 
it). It was found in Civil First Appeal No. 
125 of 1933 of this Court thatthe cause of 
action was misconceived, and that the two 
registered documents on which the plaintiff 
relied amounted not as he pleaded, to an 
agreement to purchase coupled with an 
agreement for re-sale, but to a mortgage by 
conditional sale. This Court, on appeal, 
refused io go into the defendant's plea of 


discharge of the debt. It was said there : 
“It is unnecessary for us inthis appeal to come to 
any decision regarding the appellant's plea of pay- 
. ment. Upon the pleadings, as concieved . in .the 
Court below, the plea of discharge of the debt was 
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irrelevant and, therefore, we do not consider in this 
appeal whether the finding come to by the Assistant 
District Court upon that point is correct or not, and 
the question is left open to Le re-agitated, if the appel- 
lant thinks fit, ina suit properly brought upon the 
basis of the transactions having constituted a mort- 


age.” 

j Tt is impossible to consirtie the order or 
remark that the question was left open to 
be re-agitated, if the appellant thought fit 
ina suit brought on a mortgage basis, as 
meaning anything else then that leave wes 
given either expressly or impliedly to the 
plaintiff-respondent in that appeal to file a 
suit based upon the same transaction as hav- 
ing constituted ea mortgage. Even if this 
were not so, I should be inclined to hold that 
the plaintiff could, in any case, sue again 
on the mortgage qua different cause of 
action. He has now sued for payment of 
his mortgage money and in default for fore- 
closure. Order JJ, r.2in my opinion, does 
not bar perse a subsequent suit brought 
on a different cause of action. It only pur- 
ports to bar suits brought for claims omitted 
frem former suits and erising from the 
transaction under which the claim was 
made in the former suit, r. 2, sub-rr. (1) 
and (3), and splitting up of the reliefs in 
respect of the same cause of action sub-r 
(3). It does not require that where several 
causes of action arise from one transaction 
the plaintiff should sue for all of them in 
one suit. As was observed by their Lord- 
ships of the Privy Council in Payana Reena 
Saminathan v. Pana Lana Palantappa (1) 
at p. 148%, the rule 


“is directed to securing the exhustion of the relief in 
respect of a cause of action, and not tothe inclusion 


in one and the same action of different causes of 


action, even though they arise from the same 


transactions.” 

That was even a stronger case than the 
present one, thet cese being one where it 
was held that where a suit upon a promis- 
sory note failed owing toa material altera- 
tion in the note, it was not a bar to a sub- 
sequent suit to recover the consideration 
for which the promissory nole was given. 
For these reasons, I hold that the trial 
Court, (which merely quoted an irrelevant 
and different case, and appears to have fail- 
ed to consult any readily available com- 
mentary on the section under which it pur- 
ported toact such as Mulla's Commentary on 
the Civil Piocedure Code), wes clearly 
wrong in its decision. This appeal will be 
accordingly decreed with costs, five gold 
mohurs, and the suit will be remanded for 

(1) 411 A 142; 26 Ind. Cas. 228; 18C W WN 617; 17 


New Law Reports 56; 83 L J PC 131; (1914) AC 618; 
110 L T 913 (P. CO). 
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trial on its merits. The plaintiff-appellant 
will recover the court-fee on this appeal, 
under s. 13, Court Fees Act, 
Ba, U. J.—l agree. 
N. Appeal allowed. 
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OUDH CHIEF COURT 
Second Rent Appeal No. 29 of 1934 
February 18, 1936 
SRIVASTAVA, J. 

BRIJ BHUSHAN—Drrenpant— 
APPELLANT 


VETSUS 
COLLECTOR or ALLAHABAD— | 


PLAINTIFF—RESPONDENT 

Oudh Rent Act (XXII of, 1886), s. 127—~Appiica- 
bility—Suit plot found in possession of defendant 
for last thirty years— Applicability of s. 127. 

Section 127 of the Oudh Rent Act allows a land- 
lord to proceed under that section against a person 
teking or retaining possession of land without 
being entitled to such possession. When the defen- 
dant sets up a bona fide claim of title or when 
adverse proprietary possession of the land is claim- 


ed by the defendant against the landlord and such’ 


claim appears to be a probable one, the defendant 
cannot be treated as a person coming under the 
provisions of s, 127 of the Oudh Rent Act, Where, 
therefore, the defendants are in possession of the 
plot in suit for about the last thirty-eight years 
from July 1898 and it is also clear thet thir pre- 
decessor was in possession of the plot in 1898 under 
an allotment made at a revenue partition there 
is little doubt that the defandants are in posses- 
sion under a bona fide claim of title aud have 
made out a strong primo facie case that they 
ere not trespassers and the provisions of s, 127, 
Oudh Rent Act, are nut applicable. Sri Autar v. 
Special Manager, Court of Wards, Berwa Estate, Gonda 
(1), followed. 


'S. R. A. against an order of the District 
Tae: Rae Bareli, dated February 9, 
1934. 

Mr. S. N. Srivastava, for the Appellant. 

Mr. H. K. Ghosh, the Assistant Govern- 
ment Advocate, for the Respondent. 

Judgment.—This is a second rent appeal 
arising out of a suit under s. 127 read with 
s. 108, cl. (2) of the Oudh Rent Act. It 
relates to a plot No. 265. 

The plaintifi’s case was that the defend- 
ants had taken possession of the plot 
without any title and were mere tres- 
passers. The defendants resisted the suit 
on the ground that they were ex-proprietary 
tenan‘s of the said plot. The lower 
Appellate Court has found that the share 
ofthe defendants in the mohalin which this 
plot is situated was sold in July 1908, and 
tht the plot in suit was included in the 
share sold. It has further found that at a 
partition which took place in 1898 the plot 
in question was allotted to the share of 
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Musammat Harnathi, mother of the defend- 
ants, as khudkash*. lt wes of opinion that 
in the cireumstances the defendants’ posses- 
sion may be presumed from July 1893 but 
as this was within ten years of the sale, 
therefore, it was not sufficient to prove that 
the defendants or their predecessor had 
held the plot as Khudicasht for a full period 
of twelve years before the sale. The defend- 
ants examined two witnesses to prove their 
possession as khudkasht before the partition 
but their evidence did not find favour with 
the lower Appellate Court. Section 127 of 
the Oudh Rent Act allows a landlord to 
proceed under that section against a person 
taking or retaining possession of land 
without being entitled to such possessiong 

In Sri Autar v. Special Manager, Court 
of Wards, Berwa Estate, Gonda 8 O. W.N. 
1101 (1) it wes held that when the defend- 
ant sets up a bona fide claim of title or when 
adverse proprietary possession of the land 
is claimed by the defendant against the 
landlord and such claim appears to bea 
probable one, the defendant cannot be 
treated as a person coming under the provi- 
sions of s. 127 of the Oudh Rent Act. In 
the present case there can be nodoubt of 
the defendants having been in possession 
of the plot in suit for about the last thirty- 
eight years from July 1893. It is also 
clear that their predecessor was in posses- 
sion of the plot in 1893 under an allotment 
made at a revenue partition. Inthe circum- 
stances there seems little doubt that the 
defendants are in possession under a 
bona fide claim of title and have made out 
a strong prima facie case that they are not 
tresp2ssers. I am, therefore, of opinion 
thatthe provisions of s. 127 cf the Oudh 
Rent Act are not applicable to the present 
case. 

I, therefore, allow the app2al, set aside 
the decree of the lower Appellate Court 
and resiore thah of the Court of first instance 
with costs throughout. 

. Appeal allowed. 


D. : 
(1) 8 O W N 1101; 135 Ind. Cas. 376; 15 R D 673; L 
R 12 A (O) 375; Ind. Rul, (1932) Oudh 24. 


OUDH CHIEF COURT 
Second Civil Appeal No. 232 of 19314 
March 11, 1936 
Srivastava, J. 
BHARATH RAM AND OT3ERS— 
PLAINTIFFS—APPELLANTS 
VETSUS a 
BENI DUTT AND OTIRRS—DEFENDANTS 
—RESPONDSNTS 
Civil Procedure Code (Act V of 1908), O. XXL: 
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r, 62—Transfer of Property Act (IV of 1889). s. 68 
(1) (d)~Objection under O. XXI , 7. 62 ee 
Held on facts that mortgagee ought to have filed 
regular suit to enforce mortgage and that s. 68 (1) 
(d), Transfer of Property Act, had no application. 

S and B were two brothers who owned a 
sib ii a Aba S sea a will of his half 
share to his wife's brother U M 

1928, On February 11, area rie 


share, which he- had received from S, to B who 


became the exclusive owner of the entire share. On 


May 14, 1930, B made a mortgage wit j 

of 4°10 acres out of his share int eres 
of the plaintifis. Before the execution of this deed 
of mortgage one R a creditor. of S had obtained 
a simple money decree against U and A 
ig oi a ey be realised from the assets of 

e deceased S. In execution of this mon 

R put 2 acres odd out of the aaa 
to sale. The plaintifs made 
O. XXI, r. 62, but it was disallowed and the 
attached property was. sold. The auction-purchaser 
also obtained formal delivery of possession against 
-the plaintiffs. Thereupon the plaintiffs brought a 
suit for récovery of 
in the alternative for having the security made 
good by their being given possession over other 
land in lieu of the land from which they had 
been dispossessed: 


Held, that the mortgagor had admittedly put the ` 


mortgagee in possession of the mortgaged property 
and no disturbance of possession was made by him. 
Nor could it be said that the auction-purchaser 
was claiming under:a title superior to that of the: 
mortgagor. The order disallowing the objection 
under O. XXI, x. 62, was manifestly incorrect.. 
The decree obtained by R was realisable from the 
assets of S. The property in suit could not be 
regarded as such assets, Section 68 (1) (d), Trans- 
fer of Porperty Act, has no application to a 
case where the dispossession is due to the 
mortgagee's own default. If a suit had been 
instituted by the moitgagees after the sam- 
mary dismissal of their objection they could have 
eusily protected their possession against the claim 
of the auction-purchaser. In these circumstances 
the suit of the. plaintiffs was not maintainable 
under 6. 68 of the Transfer cf Property Act: . 
` Held, further, that as regards the covenant for 


ujet enjoyment contained in the. mortgage 
eed if did not advance the  plaintiifs’ ae 
any further. The covenant did no more 


than provide for the same protection as is given 
in s. 68 (1) (d):of the Transfer of Toor Act. 
The words “any. other person” used in the dead 
referred only to persons who cause disturbanes 
under a title and not to a person like the auction 
purchaser in the presént case, an 


S. C. A. against the order of the Addi- 
ee Sub-Judge of-Gonda, dated April 30, 


Messrs. Hyder Husain and P. N. Chau- 
dhry, for the Appellants. 

Mr. Har Gobind Dayal, for the Respon- 
dents. ane 

Judgment.—This isa plaintiffs’ appeal 
against an appellate decree of the learned 
Additional Subordinate Judge’ of Gonda 
upholding the decree of the Munsif of 
that place. ` | 
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The facts of the case are that Sobhag 
Dat and Beni Dat were two brothers who 
owned a share in villag@ Bansgeon. 
Sobhag Dat made a will of his half share 
to his wife’s brother Udho Ram on 
March 21, 1928 On- February 11, 1930, 
Udho Ram. made a gift ofthe share which 
he had received from Sobhag Dat to Beni 
Dat. Thus Beni Dat became the ex:lusive 
owner of the entire share. On May 14, 1930, 
Beni Dat made a mortgage with possession 
of 4°10 acres out of his share in fav- 
our of Basdeo, father of - the plaintiffs- 
appellants. Before the execution of this 
deed of mortgage one. Ram Chhab a 
creditor of Sobhag Dat had obtained a 
simple money decree against Udho Ram 
and Musammat Amardei, the widow of 
Sobhag Dat, to be realised from the assets 
of the deceased Sobhag Dat. In execution’ 
of this money decree Ram Chhab put 2. 
acres odd out of the mortgaged property 
to sale. The plaintiffs made an objection 
under O. XXI, r. 62, but it was disallowed 
and the attached property was sold. The 
auction-purchaser also obtained formal 
delivery of possession against the plain- 
tiffs. Thereupon the plaintiffs brought the 
present suit for recovery ofthe mortgage’ 
money amounting to Rs. 600 or in the alter- 
native for having the security made good 
by their being given possession over other 
land in lieu of the lend from which they 
had been dispcssessed. Both the lower 
Courts have held that the eppellants. 
ought to have filed a regular suit to en- 
force their mortgege after the summary 
dismissal of their objection under 
0. XX1, r. 62, and having failed to do so 
they were not entitled tothe relief claimed 
ae the defendant-respondent Beni 

at. 

The learned Counsel for the plaintiffs-- 
appellants has based his arguments on the 
provisions of s. 68 of the Transfer of Pro- 
perty Act andon the covenant for quiet 
enjoyment contained ‘in the mortgage deed. 


e has contended that there was no 
duty east on. the mortgagee to ex- 
haust all possible remedies end that 


their objection under O; XXI, r. 62, having 
been dismissed end formal delivery of 
possessicn having been obtained by the 
auction-purchaser the plaintiffs were en- 
titled to bring a suitfor recovery of the’ 
mortgage money. Section 68 (1) (d) of the 
Transfer of Property Act provides that 
the mortgagee hasa right to sue forthe 
mortgage money where the mortgagee be- 
ing entitled to possession of the mortgaged 
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property, the mortgagor fails to deliver the 
same tohim or tosecure the possession 
thereof to him without disturbance hy the 
mortgagor or any person claiming under a 
title superior to that of the mortgagor. In 
the present case the mortgagor had ad- 
mittedly put the mortgagee in possession 
of the mortgaged property and no distur- 
bance of possession was made by him. 
Nor can it be said that the auction-pur- 
chaser was claiming under a title superi- 
or to that of the mortgagor. I am also in- 
‘clined to agree with the Courts below 
that the order disallowing the objection 
under O. XXI, r. 62, is manifestly in- 
correct. The decree obtained by Ram 
Chhab as already stated was realisable 
from the assets of Sobhag Dat. The pro- 
perty in suit could mot be regarded as 
such assets. Section 68 (1) (d) has no 


application to acase where the disposses- ` 


Sion is due to the mortgagee’s own default. 
It was pleaded in the lower Court that Ram 
Chhab wes acting in collusion with the mort- 
gagee. Whether this wes so ornot, I have 


no doubt that if afsuit had beeninstituted - 


by the mortgagees after the summary dis- 
missal of their objection, they could have 
easily protected their possession against 
the claim of the sauction-purcheser. In the 
circumstences lam inclined to agree with 
the Courts below that the suit of the plain- 
tiffs was not maintainable unders. 68of the 
Transfer of Property Act. As regards the 
covenent for quiet enjoyment contained 
in the mortgage deed Ex. 1 it does not in 
my opinion edvance'the plaintiffs’ case any 
further. lt seems to me that the coven- 
ant does no more than provide forthe same 
protection as is given ins. 68 (1) (d) ofthe 
Transfer of Property Act. The words “any 


other person” used in the deed seem tore- 


fer only to persons who cause disturbance 
under a title and not toa person like the 
auction-purchaser in the present case. 

For the above reasons [ am. of opinion 
thatthe suit has been rightly dismiss- 
ed. leccordingly dismiss the appeal with 
costs. 


D. Appeal dismissed. 
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ALLAHABAD HIGH- COURT... . 
Second Civil Appeal No. 97 of 1934 
February 3, 1936 - 
RACHHPAL SINGH, J. . 
M. KISHAN LAL—PLAINTIFE— 
APPELLANT 
VETSUS 
MOHAMMAD ISHAQ AND OTHERS 
Ist AN 2ND Pargty— 


DEFENDANTS— RESPONDENTS 

Hindu Law—Limited estate—Female in posses- 
sion for life suing co-sharer for profit—More decretal 
amount recovered—Liability of estate for refund of 
excess amount. - 

When a Hindu female who has possession over 
an estate for her life, sues a co-sharer for profits, 
she does so in a representative capacity. Sbe has no 
personal claim whatsoever against any of the co- 
sharers in the village in which she is a co-sharer. 
A Hindu widow not in possession of the estate 
would not be able to recover anything by way 
of profits frum another co-sharer. Her claim would 
be defeated on the ground that she is not a coo- 
sharer in the village and is, therefore, incompetent 
to sue for profits. The position, however, becomes 
different when she is in possession. She can 
insist that she snould be allowed profits of the 
share in her possession and that claim cannot be 
resisted. But if she institutes a suit for profits 
against another co-sharer or a lambardar, she does 
so as representing the estate. The co-sharer or 
lambardar against whom she makes a claim, pays 
her profits of the share in her possession not be- 
cause she has any personal claim in respect of it but 
because the estate in her possession is entitled to 
these profits. The very foundation of the claim of 
the widow for profits in a case of this description, 
rests on her possession ofthe estate and, therefore, 
when any payment is made by aco-sharer to a widow 
in posssession of an estate, it is because she re- 
presents the estate and not in her personal capa- 
city. If a widow realises from another co-sharer 
more than the amount due, then the liability for 
a refund of the excess amount realized would rest 
on the estate and so the estate which comes in the 
possession of the reversioner of the last male holder 
will be liable. 


S.C. A. from a decision of the District 
Judge, Aligarh, dated October 13, 1933. 

Mr. Panna Lal, for the Appellant. 

Mr. A.M. Khwaja, for the Respondents, 


Judgment.—This is a plaintiff's second 
appeal arising out of a suit ior declara- 
tion. 

The facts which have given rise to this 
appeal can briefy be stated as follows:— 

One Musammat Ganga Devi was in pos- 
session of a certain share as a Hindu 
female to which she succeeded as such on. 
the death of her mother. She obtained a 
decree. on uccount of profits against Moham- 
mad Ishaq, another co-sharer, for a sum of 
Rs. 101-11-4 from the Courte of an Assistant 
Collector. There was an appeal against 
that decision with the result that Musammat 
Ganga Devi succeeded in obtaining a de- 
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cree for Rs. 402-14-9. Mohammad Ishaq 
preferred a second appeal to this Court 
with the result thatthe decree passed by 
the District Judge was set aside and that 
of the first Court restored. Before the 
decision in the second appeal preferred 
by Mohammad Ishaq was given, Musammat 
Ganga Devihad applied for execution and 
had actually realized from Mohammad a 
sum of Rs. 402-14-9, in accordance with the 
decree passed by the District Judge and 
which was under appeal. After Mohammad 
Ishaq had succeeded in second appeal be- 
fore this Court, he made an application 
under s. 144 of the Code of Civil Proce- 
dure for refund of the excess amount 


which has been realized by Musam- 
mat Ganga Devi. Musammat Ganga 
Devi died and so Mohammad Ishaq 


sought to execute his decree against the 
estate treating it as assets of Ganga Devi. 

It appears that on the death of Ganga 
Devi, three persons, Nathu Ram, Kewal 
Ram and Misri Lal, became entitled to the 
estate of Ganga Devi's father after her 
death. These three persons transferred their 
rights to the plaintiff. 

The plaintif made an application to the 
Court in which Mohammad Ishaq’s petition 
under s. 144 of the Code of Civil Proce- 
dure, was pending, objecting to the prayer 
of Mohammad Ishaq, on the ground that 
the property in suit was not the property of 
Musammat Ganga Devi; but that his prede- 
cessors had got possession over it as rever- 
sioners of Sarwan Lal and so the property 
was not lable for any claim which Moham- 


mad Ishaq might have had against Musam- 


. mat Ganga Devi or her heirs. The attempt 
of the plaintiff was unsuccessful and his 
objections were dismissed. Thereupon the 
plaintiff filed a regular suit for declaration 
which has been dismissed by the lower 
Appellate Court and he has come up to 
this Court in second appeal. 

As regards the facts of ihe case, there 
is no dispute between the parties. The 
only question which has been agitated be- 
fore me in this appeal, is as to whether or 
no, Mohammad Ishaq, is entitled to realize 
the extra amount which Musammat Ganga 
Devi got from him by proceeding against 
the estate which went to the reversioners 
of Sarwan Lal, on the death of Musammat 
Ganga Devi. Learned Counsel appearing 
on behalf of the plaintiff-appellant has con- 
tended before me thatthe predecessors of 
the plaintiff succeeded to the estate of 
Sarwan Lal, as his nearest male’reversioner 
on the death of Musammat Ganga Devi, 
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and not ss heirs of Musammat Genga Devi 
end therefore tkey are not liable for re- 
payment of cny mcney which Mysammat 
Ganga Devi might have realized in excess 
of what was dueto her. He further con- 
tended that the estate, to which the rever- 
sioners succeeded in their reversion: ry tight 
is also not liable for eny such claim. I pro- 
ceed to consider this questicn. 

It was argued before me by learned Coun- 
sel for appellant and the point is not dis- 
puted by the opposite party thet eccording 
to Hindu Law, as it stands now, a Hindu - 
female in possession of an estate for her 
life only has an absolute control over the 
income and can dispose of it in any manner 
she likes. If she leaves behind any such 
income, the question as to whether the 
same should be treated as an cccretion 
to the estate or should go to her heirs, 
will depend upon the circumstances and 
facts of each case. In the case before me, 
however, we are not called upon to decide 
any such question. Here what I have to 
see is whether a co-sharer, in en undivided 
village, who hes been made under a decree of 
a Courtto pay a sum in excess of the amount 
due to a Hindu female holding the position 
of a co-sharer, is entitled to get back the 
excess amount. 

In my opinion, the view taken by the 
Jesrne District Judge is correct end must 
therefore, be affirmed. When a Hindu 
female who has possessicn over an estate 
for her life, sues a co-sharer for profits, - 
she does so in representative capacity. She 
has no personal claim whatsoever against 
any of the co-sharers in the village in 
which she is aco-sharer. A Hindu widow 
not in possession of the estate would not 
be able to recover anything by way of 
profits from another co-sharer. Her cleim 
would be defeated on the ground that she 
is not a co-sharer in the village and is 
therefcre incompetent to sue for profits. 
The position, however, becomes different 
when she is in possession. She can insistthat 
she shculd be allowed profits of the share 
in her possessicn end that claim cannot 
be resisted. But if she institutes a suit for 
profits against another co-sharer or a lam- 
bardar, she does so as representing the 
estate. The co-sharer or lambardar egainst 
whcm she makes a claim pays her profits 
of the share in her possession not because 
she has any personal claim in respect of it 
but because the estate in her possession 
is entitled to these prcfiis. The very foun- 
dation of the claim of the widow for pro- 
fits in a case of this description, rests on 
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her possession of the estate. JI heave, there- 
fore, no doubt in my mind that when any 
payment is made by a cc-sharer to a widow 
in possession of an estate, it is because 
she represents the estate and not in her 
personal capacity. Ifa widow realizes from 
another co-sharer more than the amount 
due, then the liability for a refund of the 
excess amount realized would rest on the 
estate and so the estate will be liable. 
In the case before me Musammat Ganga 
Devi realized a sum which was in excess 
of the amount due to her and therefore 
the respondent who had paid this excess 
is entitled to recover it from the estate, 
which has now come in possession of the 
reversioners of the Jast male-holder. Musam- 
mat Ganga Devi, in her suit for the recovery 
of profits, represented the estate and there- 
fore the defendant-respondent is entitled 
to recover the amount realized from him in 
excess of the amount which was actually 
due. 

For the reasons given above, I dismiss 
the appeal with costs. 

Leave to file a Letters Patent Appeal is 
granted. 

D. Appeal dismissed. 
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OUDH CHIEF COURT 
First Civil Appeal No. 43 of 1934 
February 11, 1936 
SRIVASTAVA AND NANAVUTTY, Jd. 
MUHAMMAD ZAFAR—DEFENDANT 
—APPELLANT 
VETSUS 
Musammat TAJ BIBI AND ANOTHER 
—PLAINTIFFS AND OTHERS—-DEFENDANTS 


—RESPONDENTS 

Oudh Laws Act (XVIII of 1876), ss. 9, 10, 13— Pre- 
emption—-Pre-emptor should have title not only at 
date of sale but also at date of suit—Pre-emption of 
part, whether can be allowed. 

In a suit for pre-emption, the pre-emptor must 
show a subsisting title not only at the date of the 
sale deed forming the subject of the pre-emption 
but also at the date of the suit. Consequently if 
during pendency of sucn a suit, a collusive suit is 
instituted to make out a case for substantiating 
the title of the pre-emptor and that suit is decided 
by a compromise entitling him to claim pre-emp- 
tion, no benefit can be derived by the pre-emptor 
from the compromise which is made subsequently 
to the institution of the pre-emption suit. Gaya 
Prasad v. Faiyza Husain (1) and Mohamad Ibrahim v. 
Zahur Ahmed (2), followed. 

There is no provision in the Oudh Laws Act for 
tendering part of the “price” or for pre-empting 
part of the property proposed to be sold. Where 
therefore, of the two rival claimants Z and K suing 
for pre-emption of property sold in two villages, Z 
has pre-emption right in both villages while K 
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has a preferential right to pre-empt the property 
in one village and not in the other, the suit by K 
must fail altogether even if he acquires the right 
in the other villages after the institution of the 
suit. Birendra Bikram Singh (Raja) v. Brij Mohan 
Pande (3), followed. 

F. C. A. against an order of the Sub- 
Judge, Sultanpur, dated December 22, 1933. 

Messrs. Hyder Husain and Ganpat Sahai, 
for the Appellant. 

Messrs. Akhlak Husain and Rama 
Shankar, for the Respondents. 

Judgment.—On April 11, 1932, Saiyid 
Muhammad Naim executed a seale-deed in 
respect of certain plots of land in village 
Chak Shikra held by him in under-pro- 
prietary right and also certain plots held by 
him in superior proprietary right in Qasba, 
Muafiat in favour of Saiyid Shaukat All 
and Sheikh Siraj-ud-din for a sum of 
Rs. 1 5,000. On April 12, 1933, the last day 
of limitation, two suits for pre-emp‘ion 
were instituted, one No. 14 of 1933, by 
Musammat Taj Bibi, her granddaughter 
Musammat Hajra Khatoon, and une Sheikh 
Abdulla, father of one of the vendees Siraj- 
uddin, and the other suit No. 18 by Muham- 
mad Zaftar. The plaintiffs in each of these 
two suits were impleaded as defendants 
in the other suit. Both suits were con- 
solidated and tried together by the learned 
Subordinate Judge of Sultanpur. Muham- 
med Zefar in his suit piezded thot the price 
mentioned in the sale-deed was not fixed in 
ecol faith and thst the sale-deed in suit 
having been executed with the knowledge 
and consent of Sheikh Abdulla, the latter 
wes estopped from suing for pre-emption. 
He further pleaded that Musammat Taj 
Bibi and Musamnat Hajra Khatoon were 
debarred from suing as they had joined 
Sheikh Abdulla in bringing the suit. The 
main contest in the two suits was as to 
which of the rival plaintiffs had a better 
right to pre-empt. 

The learned Subordinate Judge found 
that the price mentioned in the sale-deed 
was fictitious end that the property had 
been sold for a sum of Rs. 10,500 only. 
He further held that this amount was also 
the fair market value of the property in 
suit. The plea about Sheikh Abdulla being 
estopped was disallowed. As regards the 
rival claims of the several pre-emptors the 
conclusions arrived at by the learned 
Subordinate Judge were as follows:— 4 

“1 ‘Taj Bibi has no right to,pr2-empt the property 
in suit in Chak Shikra but she basa right to pre- 
ampt the prdperty in dispute in Qasba Muafiat. 

“2 Hajra Khatoon has a right to pre-empt the 
property in dispute in both tne aforesaid villages. 
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“3, Sheikh Abdulla has no right to pre-empt the 
property in suit in either of the two villages. 

“i. Munammad Zafar nas aright to preempt the 
property in suit in both the villages. 

“5 Hajra Khatun being more nearly related to 
the vendor than Muhammad Zafar has a prefer- 
ential right to pre-empt the property as against 
Muhammad Zafur.” 

As a result of these findings the learned 
Subordinate Judge decreed Hajra Khatoon's 
claim for pre-emption of the property in suit 
subject to the condition of her depositing 
in Court the suni of Rs. 15,000 less 
Rs. 10,000 which admittedly had not yet 
been paid to the mortgagee, in other words 


Rs. 5,000 only for payment to the vendees 


within three months. If payment was not 
made as ordered, suit No. 14 of 1933 was to 
stand dismissed with costs of Shaukat Ali 
vendee and in that event Muhammad Zafar 
was to have the property in dispute 
on condition of his depositing in 
Court for payment to the vendees by the 
end of April 1934, the sum of Rs. 500 only, 
minus his costs of the suit. In case 
Muhammad Zafar failed to deposit the 
money as ordered, his suit also was to stand 
dismissed. Muhammed Zafar has appealed 
iothis Couri. He does not contest the 
preferential right. of Hajra Khatoon to 
pre-empt the property in Qasba Muafiat as a 
co-sharer in the superior proprietary tenure. 
in that village. His main argument is that 
Hajra Khatoon did not possess any under- 
proprietary interest in Chak Shikra at the 
date of the sale and had, therefore, no right 
to get a decree for pre-emption. 


Exhibit A-10 isa copy of the under-pro- 
prietary khewat of Chak Shikra for 1337 
Fasli. It shows the names of Munir Ahmad 
Musammat Taj Bibi, Muhammad Zafar and 
Mumtaz Ali ss co-sharers in the under- 
proprietary tenure of ihis village. The 
learned Subordinate Judge has found that 
although Hajra Khatoon’s name 
recorded in the khewat of Chak Shikra vet 
she owned five plots of land, khasra Nos. 3, 
5,1], 15 and 17 (aggregating 5 bighas 
4 biswas in area) in this village as an under- 
proprietor. It is admitted that her under- 
proprietary rights in the village sre confined 
to these plots. It is, therefore, necessary to 
give a short history in respect of these 
plots. Exhibit B-5 is sale-deed dated 
October 16, 1925, executed by Musammat 
Kaniz Saida sister of Muhammad Zafar in 
respeet of her 3 annas 6 pies share in certain 
specified piots in villages Chak Shikra and 
Qasba Muafiat in favour of one Mumtaz 
Ali. These plots include the five plots 
in question, namely Nos. 3, 5, 11, 15 and 17 
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of Chak Shikra. On May 30, 1928, Muhem- 
mad Zafar mede a mortgage with posses- 
sion (Ex. 14) of his 12 nnas 6 pies shere 
in the identical plots mentioned in Ex. B-5 
as well as some other land in favour of one 
Amirullah. The deed shows that the said 
plots stood previously mortgaged to Musam- 
mat Wallan, wife of Mumtaz Ali. Thus it 
will be seen that Exs. B-5 and 14 between 
them covered the whole of the aforesaid 
five plots. Yet we find thst on August 15, 
1931, Musammat Taj Bibi executed a sale- 
deed Ex. A-6 in respect of the same plots in 
favour of one Khairunnisse. About the 
same time Muhammed Naim brought a suit 
against Taj Bibi and her two minor grand 
daughters Aisha Khatoon end Hajra 
Khatoon for a declaration that he was the 
exclusive owner,of certain specified plots in 
several villages including the five plots in 
question in village Chak Shikra. This 
dispute was settled by- means of a com- 
promise (Ex. 16) dated September 9, 1931. 
In this compromise it was agreed that 
Saiyid Fazal Husain, husband of Taj Bibi 
having predeceased his father, the defend- 
ants had no right in the property in suit but 
Muhammad Naim in view of his relation- 
ship with the defendants voluntarily gave 
them 22 bighas 5 biswas 11 biswansis land 
situate in Chak Shikre, Chak Simra and 
Qasba Muafiat with ell proprictary rights 
therein. This area of 22 bighas 5 biswas 11 
biswansis includes 5 bighas 4 biswas in 
Chak Shikra made up of the five plots 
Nos. 3,5,11, 15 end 17. During the 
pendency of the present pre-emption suits, 
a suit wes institued cn July 12, 1933, 
by Khair-un-nissa for recovery cf posses- 
sion of 5 bighas 4 biswas and purchased 
by her under the sale-deed Ex. A-6. 
She complained'in this suit of herhaving 
failed to get possession over the plots sold to 
her and of mutation having been refused in 
her favour. Exhibit 23 is the plaint in this 
suit. This suit was also decided by means 
of a compromise Ex. 24 dated September 22, 
1933. Under the terms of this compromise 
Musammat Khair-un-nissa relinquished her 
rights tothe 5 bighas 4 biswas sold to her 
under Ex. A-6 and was given certain other 
lands in lieu thereof. The learned Subordi- 
nate Judge has held that the compromise 
decree Ex. 24 can be of no avail to Hajra 
Khatoon because it was passed subsequent. 
to the institution of the pre-emption suits, 
but he was of cpinion that she acquired a 
good title to the five plots ina Chak Shikra 
under the compromise Ex. 16. Thus the 
whole question as regards the title of Hajra 
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Khatoon as an under-proprietor in Chak 
Shikra reduces itself toa question of con- 
struction of the compromise Ex. 16. As we 
have already slate] it is admitted that 
Hajra Khatoon hes no interest in any other 
lands in village Chak Shikra except the 
aforesaid five plots. It is also not in 
dispute that these plots together with other 
lands in Chak Shikra were held in under- 
proprietary rights by the family, one branch 
of which is represented by Muhammad 
Zafar and the other branch by Muhammad 


Naim. Fazal Husain, the husband of Taj. 


Bibi, was @ son of Nazar Husain, the 
grandfather of Muhammad Naim. Admit- 


tedly Fazal Husain predeceased his father. - 


He could not, therefore, have any interest 
in the under-proprietary lands in village 
Chak Shikra or in the plots in dispute. It 
follows that Fazal Husain’s widow Taj Bibi 
and Taj Bibis granddaughter Hajra 
Khatoon could also have no right in the 
said plots on the ground of inheritance. 
This fact was admitted by Taj Bibi as well 
as by Hajra Khatoon in the compromise 
Ex. 16. In the circumstances the learned 
Counsel for Hajra Khatoon has rightly 
conceded that her right to the plots in 
question rests on the grant made to Taj 
Bibi and her two granddaughters by 
Muhammad Naim under the compromise 
Ex. 16. This compromise contains a clause 
to the effect that the 22 bighas 5 biswas 11 
biswansis given by Muhammad Naim 
“includes that land also in respect whereof 
a sale-deed has been executed by defend- 
ant No. 1 in favour of Musammat Khair- 
un-nisss’’. 
learned Counsel for the respondent Khair- 
un-nissa that this clause is merely des- 
criptive of part of the property included in 
the area of 22 bighas 5 biswas 11 biswansis. 
We are ‘unable to accede to this argument. 
The property was sufficiently described by 
the kkasra numbers and their areas as given 
at the foot of the compromise. This precise 
description being there, there was no need 
to make a reference to the sale-deed in 
favour of Khairunnissa merely for the 
purpose of describing the property. In the 


circumstances it seems tous that there was- 


no point in making this reference to the 
sale-deed except with the intention of up- 
holding the said sale. The position at the 
-time when this compromise was arrived at 
stood thus: Evidently Taj Bibi claiming 
title through her husband Fazal Husain 
made a sale of these five plotsin favour of 
Khair-un-nissa. When Muhammad Naim 


brought his suit for a declaration of his 
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title Taj Bibi felt constrained to concede 
ihat she had no right to the property in 
dispute as her husband hed predeceased 
his father. When Muhammad Naim 
generously agreed to give 22 bighas õ biswas 
Il biswansis to Taj Bibi and her minor 
grand-daughters it was thought fit to include 
in this area the five plots which had 
erroneously been transferred by Taj Bibi 
to Khairunnissa in orderto make good Taj 
Bibi’s obligations underthe said sale. 
Although the sale-deed Ex. A-6 was 
executed by Taj Bibi alone yet her grand- 
daughter Hajra Khatoon also wes a party 
to the compromise and bound by its terms. 
The fact that Khairunnissa was not a parly 
to the compromise does not appear tous lo 
bea matter of any ccnsequence, as our 
interpretation of the compromise Ex. 16 is 
that the grant of the5 bighas 4 biswas land 
in Chak Shikra out. of the 22 bighas odd 
given by Muhammad Naim was to enure 
for the benefit of Khairunnissa in order to 
uphold the sale-deed Ex. A-6. It should 
also be pointed out that in upholding the 
sale they were only giving effect to the 
equitable rule of “.he estete feeding the 
estoppel” which has also been embodied 
in s. 43 of the Transfer of Property Act. 
We are, therefore, of opinion that although 
Taj Bibi end her grand-daughters Aisha- 
Khatcon end Hajra Khatoon scquired a 
new title derived from Muhammed Naim in 
respect of 22 bighas ‘odd lend by means of 
the compromise Ex. 16, yet the 5 bighas 
4 biswas land of Chak Shikra included in 
ihis area, enured for the benefit of Khaii- 
unnissain order to make good the sale 
which had been made in her favour by 
Musammat Taj Bibi. As Hajra Khatoon 
wasa party to the compromise and is bound 
by it, we sre unable to agree with the 
learned Subordinate Judge that Hajra 
Khatoon retained a good title as under- 
proprietor of this area of 5 bighas 4 biswas 
land in Chak Shikra by virtue of the com- 
promise Ex. 16 on the date of the institution 
of her pre-emption suit. — 

Next es regards the effect of the ccm- 
promise decree Ex. 24 in the suit which 
was instituted by Khairunnissa we hold 
that there are good reasons to suspect that 
this was a collusive suit instituted in 
order to make out a case for substantiating 
the title of Taj Bibi and Hajra Khatoon in 
these pre-emption suits. It wes instituted 
during the pendency of, the pre-emption 
suits and, was decided by means of a 
compromise within two months of its institu- 
tion. In any case there are two Full 
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Bench decisions of this Court, Gaya Prasad 
v. Faiyza Husain, TO. W.N. 622 (1) and 
Muhammad Ibrahim v. Zahur Ahmad, 
8 O. W.N. 688 (2) in which it hes been held 
that a plaintiff pre-emptor must show a sub- 
sisting title not only at the date of the sale- 
deed forming the subject of pre-emption 
but also at the date of the suit. The 
learned Counsel for respondent also does 
not dispute the correctness of this proposi- 
tion. Hajra Khatoon cannot, therefore, 
derive any benefit by the relinquishment 
ofher rights by Khair-un-nissa under the 
compromise Ex. 24 which was made subse- 
quent to the institution of the pre-emption 
suits. Thus we sare of opinion that Hajra 
Khatoon hes failed to substantiate her title 
as an under-proprietorin respect of 5 bigkas 
4 biswasland in Chak Shikra atthe date 
of the institution of the pre-emption suits. 
She hed, therefore no right to pre-empt the 
properiy in sujt in Chek Shikra. No doubt 
her preferential right to pre-empt the 
property in Qasba Muafiatis not denied, 
butit has recently been held by their 
Lordships of the Judicial Committee in 
Birendra Bikram Singh Raja v. Brij Mohan 
Pande, L. R. 617, A. 235 (3) that there is no 
provision in the Oudh Laws Act for tender- 
ing part of the “price aforesaid” or for pre- 
empting prt of the property proposed to be 
sold. We have alreedy pointed out that the 
lower Court has held that Muhammad Zafar 
has a right to pre-empt the property in suit 
in both the villages, end this finding has 
not been challenged before us. The result, 
therefore, isthat the suit of Hajra Khatoon 
must fail allogether. 

Another point which was sought to be 
argued by the learned Counsel for Muham- 
med Zafar was that the suit of Hajra 
Khatoon No. 14 of 1933 was not a bona fide 
suit, This matter had formed the subject 
of issue No. 5in the trial Court. The issue 
was decided against the appellent. The 
correctness of the finding on this issue 
was not questioned in the grounds of appeal 
filed inthis Court, butan application was 
made to us atthe hearing ofthe appeal for 
permission to'add a new ground challenging 
the correctness of the finding on issue No. 5 
in the memorandum of appeal. Simult- 
eneously with this a request was also made 

(1) 7 O W N 622; 125 Ind. Cas. 811; 5 Luck 12; A I 
R 1930 Oudh 274; Ind. Rul. (1930) Oudh 345 1. B.). 

(2) € O WN 608; 132 Ind. Cas, 265; Ind. Rul. (1931) 
Oudh 265: AI R 1931 Oudh 281 (F. B.). 

(3) 61 I A 235; 151 Ted. Cas. 74; 11 O WN 843; AT 
R 1984 P O 153; 7 R PC 26;67ML J149; 38 OWN 
989: 60G LJ 143; (1934) A L J 732; 40 L W 784; 9 
Luck 407 (P. C). 
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alleged to have come into existence subse- 
quent tothe decision hy the lower Court. 
In view of the conclusion reached by us as 
regards the title of Hajra Khatoon, we do not 
think it necessary to pass any orders on 
these applications. 

For the above reasons we allow both the 
appeals and dismiss the claim of Hajra 
Khatoon, but in the circumstances make no 
order as to costs against her. The claim of 
Muhammad Zafar will be decreed on pay- 
ment of Rs. 500 minus his costs of suit 
No. 18 of 1933 and his costs of this Court in 
appeal No. 45 of 1934. As these costs 
exceed the sum of Rs. 500, therefore, 
Muhammad Zafar is not required to deposit 


any amount in Court and is given 
a decree for pre-emption of the 
entire property in suit withont making 


any deposit. He will be entitled to recover 
the amount of such cos‘s payable to him as 
are in excess of the sum of Rs. 500 by 
execution against the vendees. 

D. Appeal allowed. 


OUDH CHIEF COURT < 
Criminal Reference No. 92 of 1935 
March 17, 1936 
NANAVUTTY, Jo 
Shaikh MAULA BAKHSH— 
APPLICANT 
VETSUS 
RIAZ AHMAD AND ANoTHER—CoMPLAINANTS 
—OPPosITE PARTY 
Criminal Procedure Cole (Act V of 1898), s. 439 ~ 
Interference in revision with order of acquittal, at 
instance of private ind vilual — Held, that trial 
Magistrate's judgment was reasoned out and inter- 

ference was uncalled for. 

The High Court, though it has power under s. 439 
of the Code of Criminal Procadure to interfere in 
revision with an order of acquittal, yet it will not 
entertain any application for revision against an 
order of acquittal made by a private individual un- 
less there exist certain circumstancss, which make it 
imperative in the interest of public justice for the 
High Oourt to set aside an order of acquittal which 
is manifestly perverse and unjust. Wazir Kunjra 
v, Emperor (1), dissented from. Faujdar Thakur v, 
Kasi Chaudhry (2), In re Faridoon Cawasjt Parbhu 
(3) and Hrishikesh Mandal v. Abdhaut Mandal (4), 
relied on. 

Where the Magistrate has given tha accused the 
benefit of Excep. 9 to s, 493 of the Penal Gode, hold- 
ing that the imputation on the character of the 
complainant contained in the written statement 
filed by the accused in the Civil Gourt was made by 
the accused in good faith and for the protection of 
their interests in the civil suit in which they were 
defendants and the offending remarks are to be found 
inthe written statement which formed part of the 
pleadings in that case and that the complainant has 
failed to prove malice on the part of the accused in 
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respect of the offending remarks made by them 
against tne complainant, these findings being findings 
of fact based upon direct and circumstantial evi- 
dence in the case, the High Court wouldno fora 
moment dream of interfering with this well-reasoned 
and sound judgment. 

Cr. Ref. made by the Additional Sessions 
Judge of Bahraich, dated November 15, 
1935. 

Mr. Siraj Husain, for the Applicant. 

Mr. Mahin-ud-Din, for the Opposite 
Party. 

Order.—tThis is a reference made by the 
Additione] Sessions Judge of Bahraich re- 
commending that the order of acquittal 
passed by a Magistrate of the First Class 
in the District of Bahraich in favour of 
the accused Riaz Ahmad and Hakim Saeed- 
ul-Rakman be set aside and these accused 
be convicied end sentenced by this Court 
for an alleged offence under s. 500 of the 
Indian Penal Ucde. 

I have hear the learned Counsel of both 
parties, perused the order of reference 
made by tie learned Additional Sessions 
Judge of Behreich end examined the evi- 
dence on the record. 

The facts out of which this reference has 
arisen are briefly zs follows:— 

_ One Mohemmad Hasan Ali filed a civil 
‘suit against the heirs of the late Sheikh 
Abul Hasan of Bahraich <emongst whom 
was included the daughter of the accused 
Hakim Seeed-ul-Rahman. Mohammad Hasan 
Ali had summoned Sheikh Mzula Bakhsh 
as awitness on his behalf. The accused 
Riaz Ahmad as mukhtar of Hakim Saeed- 
ul-Rahmen and the accused Hakim Saee- 
ul-Rahman as the guardian of his daughter, 
who was a defendant in this case, filed 
their written statement on Merch 1, 1935, 
in which they made the following remarks 
about Munshi Maula Bakhsh: 

“Munshi Maula Bakhsh nehayet chalak aur 
dhokebaz admi hat. Unhon ne apne zati majad ke liye 
Sheikh Abul Hasan Sahib muris muddalathim ke 
yehan amadoraft shuru ki aur kabhi kabhi unka 
kam bhi dekhne laga, Sheikh Saheb mausuf ki 
wafat par muddalathim ne Munshi Maula Bakhsh 
se hisab samjhane ko kaha jis se unhon ne inkar 
kiya aur abhi tak hisab kitab nahin samjhaya. 
Muddalathim ko mahez pareshan aur serbarkarne 
ke liye chand mugadmat bebuniyad wa lugho min- 
janib khud wa niz digar ashkash was muddat 
mugadma hazako waghala kar dayar kara diya hai 
aa khud khilaf muddalathim pairwi karta 

a2. 

It is these statements made in the written 
statement filed by the accused in the -civil 
suit in respect of which Maula Bakhsh 
filed a criminal complaint under s. 500 of 
the Indian Penal Code. The learned Magis- 
trate, Kunwar Krishnanand, in whose Court 
. fe complaint was filed, acquitted both the 
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accused by his judgment dated Augusi 9: 
1935. Maula Bakhah thereupon filed a re- 
vision in the Court of the learned Addi- 
tional Sessions Judge of Bahraich, and 
thereupon the learned Judge has made 
this reference to this Court recommending 
that the order of acquittal be set aside and 
the accused be punished. ; 

The learned Counsel, who has appeared 
in support of this reference, has invited my 
attention to a ruling of the Paina High 
Court reported in Wazir Kunjra v. King- 
Emperor (I. L. R. 7 Pat. p. 579) (1), in which 
it was held that s. 438 of the Code of Cri- 
minal Procedure covers all cases of ir- 
regularity and injustice including erroneous 
acquittals and that the High Court would 
interfere in Yevision with such acquittals 
at the instance of ə private party. With 
all due respect to the learned Judges who 
decided that case, I am not prepared to 
accept the broad pzopcsiticn laid down in 
this ruling. Tt seems to me that the High 
Court, thoagh it has power under s. 439 
of the Code of Criminal Procedure to in- 
terfere in revision with en order of acquit- 
tal, yet it will mot entertain any ap- 
plication for revision against en order of 
acquittal made by a ‘private individual 
unless there exist certain circumstenccs 
which make it imperative in the interest 
of public justice for the High Court io set 
aside en order of acquittal which is mani- 
festly perverse and unjust. This was the 
view taken by the learned Chief Justice 
of the Calcutta High Court (Sir Lawrence 
Jenkins) in Faujdar Thakur Vv. Kasi 
Chaudhri (J. L. R. 42 Cal. p. 612, (2). The 
the same view was taken by a Bench of 
the two learned Judges of the Bombay High 
Court In re Faredoon Cawasji Parbhu (I. 
L.R. 41 Bom. 560 (3). In this case it was 
held that the High Court of Bombay had 
power, under s. 439 of the Code of Criminal 
Procedure, to interfere in revision with an 
order of acquittal, but that by a long-est- 
ablished practice cf the Court, revisional 
applications ageinst orders of acquittal 
were not entertained from private: peti- 
tioners except on some very broad ground 
of the exceptional requirements of public 
justice. Jt was also observed in this case 
that the petitioners’ if they had suffered 
any wrong by the acts of the opposite 
party, had their opportunity of obtaining 

(1) 7 Pat. 579; 116 Ind. Cas. 768; A IR 1929 Pat, 
139; 30 Or. L J 673; Ind. Rul. (1929) Pat.: 336. 

(3) 42 O 612; 27 Ind. Gas. 186;°A I R 1915 Cal, 388; 
19 O W N 184,021 OL J 53;16 Cr LJ 122. 

(3) 41 B 560; 40 Ind. Cas. 316; A I R 1917 Bom, 226; 
19 Bom, L R 354; 18 Or. L J 668, 
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ull redress in the Civil Court. The same 

view was taken bya Bench of two learned 
Judges of the Calcutta High Court (Sander- 
son ©. J. . end Richardson J. ) in Hrishikesh 
Mandal v. Abadhaut Mandal (I. L. R. 44 
Cal. 703 (4). In this case it was Jaid down 
that in the case of an acquittal, where 
the Local Government had not preferred an 
appeal under s. 417 of the Code of Crimi- 
nal Procedure, the High Court ought not to 
interfere in revision, on a reference made 
under s. 438 of the Code of Criminal 
Procedure, where it could not do so with- 
out practically hearing the case on the 
evidence as an appeal in order to satisfy 
itself that the opinion of the referring 
Court was correct. It was further held that 
ihe High Court had nevertheless jurisdic- 
tion to intervene in revision in such 
cases. 

The law on this point is, therefore, well 
settled, and that is, that ths High Court will 
not readily reverse an order of avquittal made 
in favour of any party unless it appears to 
it that there has been a very grave mis- 
carriage of justice andthe aggrieved party 
had no other remedy but to move the High 
Court in revision to seb eside such- a per- 
verse order of acquittal. In the present 
case, the facts are such that I would not 
for a moment dream of interfering with the 
well-reasoned and sound judgment of the 
learned trial Magistrate. He has given the 
accused the benefit of Excep. 9 tos. 499 of 
the Indian Penal Code. He has held that 
the. imputation on the character of the 
complainant Maula Bakhsh contained in 


the written statement filed by the accused — 


in the Civil Court was made by the accused 
in good faith and forthe protection of their 
interests in the civil suit in which they 
were defendants and the offending remarks 
are to be found inthe written statement 
which formed part of the pleadings in that 
case. The learned Mag gistrate has also held 
that the complainant has failed to prove 
malice on the part of the accused in respect 
of ihe offending remarks made by them 
against the complainant. These findings 
are findings of fact based upon direct and 
circumstantial evidence in the case and 
cannot be interfered with by a Court in 
revision. The learnee Additional Sessions 
Judge in arriving at a conclusion directly 
opposite to that reached by the trial Magis- 
trate hes gone beyond the province of a 
Court sitting in revision and has treated 
the revisional ° application filed by Maula 


( A 44 C 703; 38 Ind. Cas. 421; A IR 1917 Oal. 159; 
al W N 270; 18 Cr, L J 309, 
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Bakhsh as if it were a regular appeal in 
which case he had the right to interfere 
both on questions of law es well as on 
question of fact. 

In my opinion the jadgment of the 
learned Magistrate is neither perverse nor 
foolish and cannot be interfered with in 
revision. The finding that the accused 
wrote in their written statement the ré- 
marks which have been made the subject 
of a criminal complaint under s. 500 of the 
Indian Penal Code, in good feith and for 


the protection of their interests is a find- 


ing of fact based upon admissible evidence 
and fully justifies the order of acquittal 
passed by the learned Magistrate in fav- 
The judgment of the 
learned Magistrate 1s neither perverse nor 
manifestly unjust. Itis, therefore, not open 
to interfere in revision. The eapplicant 
Maula Bakhsh can, if he is so advised, seek 
his redress from the Civil Court by filing 
a sult for damages in respect of the alleged 
defamatory remarks complained of by 
him. 

For the reasons given above, I decline 
to accept the referenca and direct that the 
file of the case be returned to the Court con- 


'ceraed. 


Dz Reference rejected . 


pme | dh amaamaan 


MADRAS HIGH COURT 
Appeal Against Appellate Order 
No. 78 of 1932 - 
December 2, 1935 
WADSWORTH, J. 
ALLURI BAPANNA—APPELLANT 
VETSUS i 
INUGANTI VENGAYYA AND OTHERS— 
RESPONDENTS: 

Civil Procedure Code (Act V of 1908), O. XXT, 
rr. 2, 16—Transfer of decree— Transfer admitting 
uncertified payment and authorising transferee to 
execute for balance—Uncertified payment whether 
can be recognised. 

Where in transferring a decree the decree- holder 
admits receipt of an uncertified payment made 
towards the decree, the transferee of the decree 
is entitled to execute the decree only in respect 
of the amount of the decree which remains due 
after giving credit to the uncertified but admitted 
payment. Subramania v. Ramaswami (1), distin- 
guished, 

C. A. against the decree of the Court of 
the Subordinate Judge of Ellore in A. B. 
No, 128 of 1930 preferred against the order 
of the Court of the District Munsif of 
Kovvur, dated February 15, 1930, and made 
in ©. M. P. No. 27 of 1930 in O. S. 
No. 24 of 1920 on the file of the Sub- 


Court, Coconada, 


4 


1936 ~ 


Messrs. K. Venkataramaraju and P. 
Satyanarayuna Raju, for the Appellant. 

Mr. V. Govindarajachari, for the Res- 
pondents. 

Judgment.—This appeal is preferred 
by a a transferee decree-holder against a 
decision requiring him to amend his exe- 
cution petition by the deduction of an 
amount of Rs. 2,520 which amount has 
not been in the ordinary course certified 
by the decree-holder as having been re- 
ceived to the credit of the decree. The 
decree in question was executed three times 
before it was transferred to the appellant 
and in the last execution petition, which is 
Ex. B of 1926, the decree-holder gave credif 
tothesumsof Rs. 1,000 and Rs. 2,500 which 
had been certified in Court.The transfer deed, 
however, which is Ex. I dated January 10, 
1929, recites that the decree-holder has 
received Rs. 2,500 and Rs. 2,520 “as per 
receipt given by me on August 3, 1924” 
%¢@., prior to the previous execution peti- 
tion, Ex. B. Is goes on to say: 

“I have received in all Rs. 5,020. in order to 
realise the remaining amount due, I bad the decres 
transferred to the District Munsif's Court, Kovvur, 
for execution ...But the balanc; amount is not 
yet realised; you have to recover all ths amount 


due to ma from the defendants excluding the pay- 
ments till the dateof the last execution petition.” 


The notable features about this transfer 
deed are, firstly, that it omits to refer to 
the sum of Rs. 1,000 collected and certi- 
fied, secondly, thatit recites Rs. 2,520 the 
uncertified payment. 

After this transfer was recognised the 
appellant got the decree transmitted to the 
‘Kovvur Court and applied for execution, de- 
ducting the two certified amounts, namely, 
Rs. 1,000 and Rs. 2,509 but not deducting 
the uncertified payment of Rs. 2,520. On 
this, ‘objection was made by the judg- 
ment-debtor and both the lower Courts 
have held that the decree cannot be exe- 
cuted as it stands withovt deducting also 
the amount of Rs. 2,520. For the pur- 
pose of the present appeal 1 am assum- 
ing, though without deciding it, that the 
statement made by the decree-holder at the 
time of the recognition of. the transfer to 
the effect that Rs. 2,520 had been receiv- 


ed, is not sufficient to amount to a certi- . 


ficate for the purpose of O. XXI, r. 2, 
Civil Procedure Code. It is strenuously ar- 
gued for the appellant thet this case comes 
‘within the purview on the Full Bench 
decision in Subramanian v. Ramaswamy (1), 
wherein it was held that a judgment-deb- 
- (1) 62 M L J 562; 55M 720; 137 Ind. Cas. 28; (1932) 
M W 190; 35 L W 538; A IR 1932 Mad. 372; Ind. Rul, 
(1932) Mad, 335 (F. B.) 
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tor cahnot plead an uncertified adjustment 
In opposition to an application under 
O. XXI, r. 16, Civil Procedure Code, by 
the transferee decree-holder, the Full Bench 
overruling previous decisions, which recog- 
nised the right ofa judgment-debtor to 
attack the title of the transferee decree- 
holder, by meansof evidence of an uncer- 
tified adjustment which could not be plead- 
ed in bar of execution with reference to 
O:. 2 AT T2: 

It seems tome that the facts of the pre- 
sent case are entirely different from those 
with which ihe Full Bench had to deal in 
the case just referred to. Thisis not a case 
in which the judgment-debtor seeks to in- 
validate the transfer by proof of an un- 
certified payment. What the judgment- 
debtor in the present case wishes to do is 
to confine the decree-holder to the decree 
as transferred to him, that is to say, to pin 
him down tothe execution of the decree 
as restricted by his own transfer deed. It 
is true thet this transfer deed does recite 
an uncertified payment, but the proof of 
this uncertified payment is not necessary 
for the purpose of the respondent. All that 
the respondent needs to do is to point out 
that what the eppellant has acquired is the 
right to execute the decree less a sum of 
Rs. 5,020. He has not acquired the right 
to execute the decree to any extent over 
end above that specified in his deed of 


. transfer and it is not a case in which the 


judgment-debtor has to letin evidence of 
an uncertified payment in order to restrict 
It seems to me 
apparent that the appellant cannot haye 


‘acquired by reason of the transfer deed 


more than what the transfer deed itself re- 
cites and that it is not necessary for the 
judgment-debtor to go behind this transfer 
deed or: enter into evidence of the credits 
which are given therein. In this view I 


hold that. the lower Courts were right in 


requiting the appellant to restrict his exe- 
cution petition to the amount to which he 
had got title by reason of Ex. 1. The ap- 
peal is, therefore, dismissed with costs. 
‘Leave toappeal granted. 
A. Appeal dismissed. 
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OUDH CHIEF COURT * 

Second Civil Appeal No. 255 of 1934 

March 17, 1936 
Kine, O. J. 
BHIKHARI SINCH—Drrenpant 
—APPELLANT 
VETSUS 
BADRI—PLAINTIFF AND ANOTHER 
DEFENDANT—RESPONDENT 

Oudh Laws Act (XVIII of 1876), s. 9, el. (1)—‘Sub- 
division —Whether includes under-proprietary khata 
whichis a unit of under-proprietary tenure in mahal— 
Pre-emption. 

The word “sub-division” in s.9, Oudh Laws Act 
sheuld be liberally construed so as to include an 
under-proprietary khata which is a unit or com- 
ponent part of the under-proprietary tenure in the 
mahal. 

Where the evidence shows that there are five under- 
proprietary khatas inthe mahal, one under-proprie- 
tary khata may be fairly regarded as a “sub-division” 
of the under. proprietary tenure, in the mahal within 
the meaning of s.9 (cl. 1), Oudh Laws Act. Bach 
khata isa component part of the under-proprietary 
tenure, and itmay be heldto be a “sub-division” of 
that tenure without any undue straining of the 
language of the clause. This view is in accordance 
with the spirit of the law of pre-emption. When the 
property sold is included in a small unit, suchas a 
patti or khata, then the co-sharers in that small 
unit are given a right of pre-emption in preference 
to co-sharcrs of a larger unit, such as a mahal, in 
which the small unit is comprised. So when the 
property sold forms part of an under-proprietary 
khata it is reasonable to hold that a co-sharer in 
that khata has arightof pre-emption under the first 
clause. Mohammad Abdul Aziz v, Bhagwan Das (|), 
referred to. 


S.C. A. against the order of the Subor- 
dinate Judge of Gonda, dated May 22, 1934, 


upholding the decree passed by the 
Munsif, Utraula, dated February 28, 
1934. 


Mr. S. N. Srivastava, for Mr. Radha 
Krishna, forthe Appellant. 
Mr. H. H. Zaidi for Mr. H. Husain, for 


Respondent No. 1. 


Judgment.—This is a defendant's ap- 
peal arising out ofa suit for pre-emption. 
A certain plot No. 1426 in an under-pro- 
pritary khata Ne. 4 was sold by Ghirrao 
to Bhikhari, the appellant. One Badri 
sued for pre-emption and his suit hes been 
decreed. 


It is admitted that both Badri, the pre- 
emptor, and Bhikhari, the vendee, are cc- 
sharers in the under-proprietary khata 
No. 4. The Courts below have concurred in 
giving preference to the pre-emptor, under 
the first clause of s. 9of the Oudh Laws 
Act, on the ground that the pre-2mptor is 
a relation of the vendor whereas the 
yendee is nota relation. f 

The only question is whether the provi- 


N 
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sions of the first clause of s. 9 are applic- 
able tothe facts of this case. 

Under s. 9 the right of pre-emption is 
given onthe occasion of the sale of an 
under-proprietary tenure, or of a share 
thereof, ‘lst to co-sharers of the sub- 
division (if any) of the tenure in which 
the property is comprised, in order of 
their relationship tothe vendor.” 

The eppeallant’s ergument is thatthe 
under-proprietery khata No. 4 isa sep- 
arate entity or tenure andis not the sub- 
division of a larger under-proprietary 
tenure, andtherefore cl. (1) dces not 
apply. 

It is contended that although the pre- 
emptor is certainly a co-sharer of the 
under-proprietary tenure in which the pro- 
per-y is comprised, heis not a co-sharer 
of a sub-division of that tenure, because 
there isno sub-division, the tenure or 
khata being a separate en:ity which has 
not been divided. 

There is undoubtedly some difficulty in 
applying the language of cl. (1) to the 
facts of the csse. Both the Courts below 
have relied upon the ruling in Mohammad 
Abdul Aziz v. Bhagwan Das, 8 O. L. 
J. 560 (1). In that case the property sold 
was a three-fourths share of an under-pro- 
prietary khata in which the pre-emptor wis ` 
a cc-sharer. It was held that the langu- 
age of the fiist clause was applicable. 
This amounts to holding that an under- 
proprietary khata can’ be regarded as a 
“sub-division” of en under-proprietary 
tenure, within the meaning of the first 
clause, although there was no express find- 
ing tothis effect. It seems to have been 
assumed that a co-sharer in en under- 
proprietary khata was a co-sharer of a 
“sub-division” of en under-proprietsry 
tenure, within the meening of the first 
clause. The meaning of the word ‘‘sub- 
division” was not discussed. 

In the present case the evidence shows 
that there ere five under-proprietary khatas 
inthe mahal. I think that one under- 
proprietary khata (i. e., khata No. 4 in the 
present case) may be fairly regarded as 
a “sub-division” of the under-proprietary 
tenure in the muhal. Each khaia is a 
component ‘part of the under- proprietary 
fenure, and it may be held to be a “sub- 
division” of that tenure without any un- 
due straining of the language. This view 
is supported by the decision inthe rul- 
ing cited, although the point now raised 


a 8 O L J 560; 65 Ind, Oas. 284; A I R 1922 Oudh 
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was not considered or expressly decided. 
I think this view is also in accordance 
with the spirit of the law of pre-emption. 
When the property sold is included in a 
small unit, such as a patti or khata, then 
the co-sharers in that small unit are given 
a right of pre-emption in preference to co- 
sharers of a larger unit, such as a mahal, 
in which the small unit is comprised. So 
when the property sold forms part of an 
under-proprietary khata, it seems reason- 
able to hold that a co-sharer in that khata 
has aright of pre-emption under the first 
clause. The word “sub-division” should 
be liberally construed so as to include an 
under-proprietary khata which is a unit 
or component part of the under-proprietary: 
tenure in the mahal. 

In my opinion the decision of the Courts 


below is correct and J dismiss the appeal 
with costs. 


D. Appeal dismissed. 


— casein 


_. RANGOON HIGH COURT 
Special Second Civil Appeal No. 48 of 1935 
July 9, 1935 
Mackney, J. 
MA PYAN GYI—APPELLANT 
VETSUS 
U SHWE KYUN—Responpenr 

Possession—Suit for possession of property in an- 
other's possession—-Proof that plaintiff has subsisting 
title—Necessity of —Plaintiff alleging ownership and 
prior possession—Defendant claiming title by trans- 
fer—Presumption of continuance of ownership, if 
oo eee Act (IX of 1908), Sch. I, Art. 
. 4 g 

When aman sues for the possession of property, 
which is inthe possession of another, he must show 
that he has a subsisting title to the property. It is 
not enough for him to show that he once had a title to 
that property. One of the ways in which he can 
show thathehas a subsisting title is to bring evi- 
dence to show that he once owned the property, and 
that at the time he was unlawfully dispossessed he 
wasstill the owner of that property. It cannot be 
said that the presumption always is that where a 
man has oncs been the owner of land, he continues 
to be owner of the land. 

Where the plaintiff to a suit for possession alleges 
prior possession and ownership and the defendant puts 
forward a title to land by way of a definite transfer 
no presumption can ariss in fevour of the continuance 
of the plaintiff's anterior ownership, and on his fail- 
ing to prove the permissive nature of the occupation, 
the plaintiff cannot succeed without at first showing 
that he had been in possession within twelve years of 
bringing the suit. Mohima Chunder v. Mohesh 
Chunder (1) and U Maung Gyi y. Maung On Bwin (2), 
relied on. 

Spe. S. O. A. from the decree-of the Assis- 
tant District Court, Pakokku, dated 
November 24, 1934, 
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Mr. Sein Tun Aung, for the Appel- 


lant. 


“Mr. Chan Htoon, for the Respondent. 
Judgment.—The _ plaintiff-respondent, 
U Sher Kyun, sued the defendant-appel- 
lant, Ma Pyan Gyi, for delivery of pos- 
session of a certain plot of land. He claim- 
ed that he was the true owner of this plot of 
land, and that for the last seventeen years 
he hed allowed his three sons to work it. 
His son, Maung Kwa worked it last for 
five or six years and then died. Ma Pyan 
Gyi is Maung Kwas widow and she 
continued to occupy the land after 
Maung Kwa’s death. In his plaint U Shwe 
Kyun said that the land had been occu- 
pied rent free. However, in Court he 
brought evidence to show that he had re- 
ceived rent from his sons for this land. 
Ma Pyan Gyi, on theother hand, claimed 
thet about twenty years ago, on U Shwe 
Kyun's third marriage, be partitioned his- 
property amongst his sons by the second 
marriage, and that at this partition Maung 
Kwa obtained the suit piece of land as 
well as two others which are not in her oc- 
cupation. Incidentally Ma Pyan Gyi has 
married again, and the learned Town- 
ship Judge suggests that here we may 
have: the real reason for this suit. The 
learned’ Township Judge at first thought ' 
that the burden of proof lay upon Ma Pyan 
Gyi, but after hearing the evidence and 
considering the case he revised this opin- 
ion and rightly, placed the burdén of proof 
on U Shwe Kyun. He found that the evidence 
brought by U Shwe Kyun to prove that 
he still hada title to the land was not 
reliable. He, therefore, dismissed the suit. 
On appeal tothe Assistant District Court 
the decree of the Township Court was 
reversed. The learned Assistant District 


‘Judge was of the opinion thatthe burden 


of proof lay upon Ma Pyan Gyi, and that 
she had failed to discharge it. Ma Pyan 
Gyi has now appealed to this Court against 
the decision of the Assistant Dustrict 
Court. Section 110, Evidence Act, lays’ it 
down that: 

‘When the question is whether any person is 
owner of anything of which he is shown tu be in 
possession. the- burden cf proving that he is not 


the owner is onthe person who affirms that he ig 
not the owner.” 


It has been argued that as Ma Pyan 
Gyi admits that twenty yearsago U Shwe 
Kyun was the owner of this land, the bu- 
den of proof is on her to show that he is 
no longer the owner. e learned Advo- 
cate forthe respondent even argued that 
the presumption always is that where a 
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man hascnce been the owner of lénd, he 
continues to be owner of the land. lam 
entirely unable to accept this proposition. 
It ‘isobvious that when a man sues for 
the possession of property, which is in the 
possession: of another, he must show thut 
he has a subsisting title to the property. 
It isnot enough forhim to show that he 
once had a ‘title to that property. One of 
the ways in which he can show thet he has 
a subsisting title isto bring evidence to 
show that he once’ owned ihe property, 
and that atthe time he was unlawfully 
dispossessed he was still the owner of that 
property. It is true that where the de- 
fendant cannot put forward a claim 
to ownership of the land resting on a trans- 
fer or conveyance of some kind, he may 
still claim to be the owner by virtue of 
of having’ been in adverse possession of 
the land for twelve years, and in sucha 


case the burden isonhim to prove that 


he has been in suéh possession for twelve 
years. This, however, is because in such 
circumstances the presumption is that the 
original owner is still the owner, end if a 
person wishes io take advantage of the 
special exception allowed by the law, he 
must prove the circumstances entitling 
him to claim the advantage of this excep- 
tion. Where a defendant puts forward a 
title toland by way of definite trans- 
fer, no presumption can arise in favour of 
the continuance ofthe plaintiff's anterior 
ownership. To hold ` otherwise would be 
to ignore the provisions of s. 110, Evi- 
‘dence Act. If authority is needed for 
this opinion, we may refer to Mohima 
Chunder v. Mohesh Chunder (1), at p. 479%, 
‘where their Lordships of the Privy Coun- 
cil remarked: 
' “This is in reality what in England would be 
called an action for ejectment, and in all actions 
for ejectment where the defendants are admitted- 
ly in possession, and a Jortiori where, as in this 
particular case, they had been in possession for a 
great number of years, and undera cleim of title, 
it lies upon the ;laintiff to prove his own title. 
‘The plaintiff must recover by the strength of 
his own title, and it is the opinion ot their 
Lordships that, in this case, the onus is thrown 
‘upon the plaintifs to prove their possession prior 
to the time when they were admittedly dispossessed, 
and ab sume time within twelve years befure the 
commencement of the suit, * + * * *and that 
it does not lie upon the defendants to shuw that 
in fact the piaintiffs were so dispossessed.” 

This case was referred toin U Maung 
Gyi v. Maung On Bwin (2), where it was 


(1) 16 © 473; 16 I A 23; 5 Sar, 321 (P 0). 
ay T R85; 117 lode Vas. 591; A [k 1929 Rang. 
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held that where a plaintif avers that he 
was at one time the owner of immovable 
property and that the defendant obtained 
possession from him, his suit fells under 
Art. 142, Limitation Act; and on his fail- 
ing to prove the permissive nature of the 
occupation, the plaintiff cennot succeed 
without at first showing that he had been 
in possession within twelve years of bring- 
ing the suit. Itis clear, therefore, that the 
burden cf prcof lay upon the pleintiff-res- 
pondent. (His Lordship af:erwards consider- 
ing the evidence held that plaintiff failed 
to prove his possession within 12 yeers of 
the suit. TLe judgment then concluded). 
This appeal is allowed, the decree of the 
Assistant District Court is set aside end 
that of the Township Court of Pakokku 
is restored with costs throughout. Advc- 


cales fee in this Court three gold 
mohurs. 


N. Appeal allowed. 


OUDH CHIEF COURT 
Second Civil Appeal No. 207 of 1934 
March 10, 1936. 

NANAVUTTY, J. 

Pandit HAR NARAIN—Dsrenpant— 
APPELLANT 
LVeTSUs 
Pandit SIDH NATH—P.uaintirr— 


RESFONDENT 

Transfer of Property Act (IV of 1882), s. 51—~ 
Benefit of, whether canbe had by lessee in good foith 
— Hindu widow os guardian of minor son leasing 
for inadequate considerations and under spell of 
lessee— Lessee building construction in good faith 
— Lease held invalid-Lessee, whether entitled to 
compensation. 

Section 5] ofthe Transfer of Property Act is found- 
ed upon the well known principle that he who will 
have equity must do equity. The phrase “believing 
in good faith that he is absolutely entitled” occurr- - 
ing in s, 51 of the Transfer of Property Act seems 
to imply that the transferee must not be 
aware of any circumstances which would render in- 
valid his transfer. The phrase “good faith” ordi- 
narily implies an honest belief in one’s rignt. The 
transferee must not be a trespasser or a qualified 
nolder, therefore, there is no valid reason forexcluding 
the lessee from the benefit of this section. So long 
as he pays the rent due on his lease, the lessee 
can certainly consider himself to be the absolute 
owner Of the land perpetually leased to him and 
he can honestly believe that he is the owner of the 
land, erect constructions upon it, and thereby im- 
prove the value of the land. The fact that the 
lease is granted by a Hindu widow asa guardian 
of her minor son, under the spell uf the lessee and 
‘without adequate consideration, no doubt would 
render the lease invalid, but it does not affect the 
right of the lessee to recover compensation for 
the house constructed by him in good faith upon 
the land which had been duly leased to him. Raja 
Rudra Pratap Sahi v. Debt Pershad (2) and Vens 


1986 
kataraman v. Pannusami Padayachi (3), followed. 
Rajrup Kunwar v. Gopi (1) not followed 


5. C.A. against the judgment and decree 
of the Sub-Judge, Unao, dated February 28, 
1934, upholding the judgment and decree 
of the Munsif, North Unao, dated Septem- 
ber 14, 1933. 

Messrs. Siraj Husain and H. Husain, for 
the Appellant. 

Mr. L. 8. Misra, for the Respondent. 


Judgment.—This isa defendants ap- 
peal against an appellate judgment and 
decree of the learned Subordinate Judge 
of Unao upholding the judgment and decree 
of the learned Munsif of North Unao. 

The facts out of which this appeal has 
arisen briefly as follows: 


- On June 9, 1916, Pandit Baldeo Behari, 
a vakil of Unao along with Babu Lach- 
hmi Narain, vakil, took a lease of 3 bighas 
and 4 biswas of land on è rental of Rs. 112. 
The lease provided interalia thatthe land 
could not he sub-let to others without the 
permission of the landlord’s Munshi Yakub 
Husain and Musammat Wajahat Fatima. 
In 1927 Pandit Baldeo Behari died 
leaving a widow Musammat Mohini anda 
minor son; Pandit Sidh Nath, the plaintiff in 
the present suit. On June 24, 1931, 
Musammat Mohini acting as guardian of her 
minor son Sidh Nath granted a perpetual 
lease to defendant Har Narain of 4 
biswas and 2. biswansis forming part of 
her garden and sahun darwaza on a rental 
of Re. 1 per annum. By this lease of 
June 24, 1931, no right to eject the les- 
see was reserved and no right to enhance 
rent was granted. Ifthe rent of Re. 1 a 
year was not paid, only the right to sue 
for arrears was given. The land was 
leased for the purpose of constructing a 


house. In December 1932, the defendant 
Pandit Har Narain started erecting a 
house. In February 1933, a registered 


notice was given bythe minor Sidh Nath 
through his brother-in-law Dwarka Nath 
asking the defendant to refrain from putt- 
ing upa construction. The notice was re- 
turned unservedas the addressee refused 
to take it. On March 3, 1933, Pandit Sidh 
Nath brought the present suit and en 
application for an injunction was made by 
the plaintiff and a temporary injunction was 
granted. The trialCourt dscreed the plaintilf’s 
suit in toto for removal of the building 
and for possession over the land holding 
that Musammat Mohini was a pardanashin 
lady who did not fully understand the 
transaction into which she had entered 
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with the defendant and that the defendant 
has exercised undue influence over her, 
end that the lease in question was for 
inadequate consideration and conferred no 
benefit on the minor, Pandit Sidh Nath. 
The defendant appealed to the Court of 
the Subordinate Judge of Unao and in 
appeal the lower Appellate Court heid that 
the lease was executed by Musammat 
Mohini under the spell ofthe defendant 
but that she executed it intelligently. It 
further held that the lease was not for 
adequate consideration and conferred no 
benefit upon the minor and no acquiesce- 
nce could avail against the minor and so 
dismissed the appeal of the defendant. 
The defendant thereupon came up to this 
Court in second appeal and when this 
second appeal came up for hearing in 
this Court a learned Judge of this Court 
on August 5, 1935, remitted an issue for 
trial to the lower Appellate Court under 
O. XLI, r. 24 of the Code of Civil Pro- 
cedure. The issue was as follows: 

“Having regard to the provisions of s. 51 of the 
Transfer of Property: Act, is the defendant entitled 


to any compensation from the plaintiff? and ifso, 
to what amount ishe entitled ? ” 

The learned Subordinate Judge of Unao 
(not the same officer who decided the ap- 
peal of the defendant) held that the de- 
fendant was entitled to compensation 
under the provisions of s. 51 of the Transfer 
of Property Act and he fixed the amount 
of compensation to which the defendant 
was entitled from the plaintif at the sum 
of Rs. 1,136-3-9 and he submitted his find- 
ing to this Court. The plaintiff-respondent 
tiled objections tothe remand finding. 

I have heard the learned Counsel of both 
parties at considerable length and I have 
taken time to consider the question of law 
involved in this appeal. i 

Section 51 ofthe Transfer of Property 
Act runs as follows :— 

“When the transferee of immovable property 
makes any improvement onthe property believing 
in good faith that he is absolutely entitled thereto 
and he is subsequently evicted therefrom by any 
person having a better title, the transferee has 
a right to require the person causing ths eviction 
either to have ths value of the improvement 
estimated and paid or secured to the transferee, 
or to sell his interest in the property to the tran- 
sferee atthe then market value thereof irrespective 
of the value of such improvement,” 


The learned Counsel for the plaintiff- 
respondent has argued that the scope of 
this section is limited, and that sinca it 
refers to a transferee wno in good faith 
believes himself to be a®solutely entitled, 
it excludes lessees and mortgagees and, 
therefore, the appellant Pandit Her Narain 
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whotis only a lessee is excluded*frcm the 
benefit of this section end in support cf 
his contention he has cited a Full Bench 
ruling of ‘the Allahabed High Court re- 
ported in Rajrup Kunwar v. Gopi, I. L. 
R. 47 All. 480 (1),in which it was keld 
that a person who took what purpcrted to 
be a permanent . lease from a Hindu 
widow and made improvements on the 
property wasnot entitled to ccmpensaticn 
for the improvemenis made when on the 
death of the widow he was evicted by the 
reversioners. On the other hand, the learn- 
ed Counsel forthe appellent has relied 
upon 2 ruling’ ofthe late Court of the 
Judicial Commissioner of Oudh reported 
in Raja Rudra Pratap. Sahi v. Debi Per- 
shad, 8 O. ©. 13 at page20 (2). In this 
case ‚Mr. © Spankie, Additional Judicial 
Commissioner made the following observa- 
tion :— 

_ “There isa strong presumpbion that the lessee 
believed in good faith that under the lease, he 
was absolutely entitled to the land subject tothe 
ayment of rent arising from the terms of the 
ease itself. The defendants as the heirs of the 
lessee and claiming under the lease, are, therefore, 
entitled to the value of any improvements mede 


by the lessee, which is what they esk for incase 
they -are liable to be evicted from the land.” 


The same view was taken by a learned 
Judge of the Madras High Court in Ven- 
kataraman v. Ponnusami Padayachi, A. I. 
Ja 1927 Madras 1023 (3), in which it was 
keld that a person who had incurred expenses 
forthe purpose of raising a plantation, was 
in equity entitled to be reimbursed the 
amount spent by him. Sir Dinshaw Mulla 
in his well-known Commentary on the 
Transfer of Property Act (1933 Edition, 
p. 188) has expressed his opinion that a 
lessee cannot appealto this s.5l even if 
he is a permanent lessee and that a mort- 
gagee cannot be said to believe himself 
to be “absolutely entitled’ and is, there- 
fore, outside the scope ofthis section. It 
seems to me that there is no valid reason for 
excluding ihe lessee from tke benefit of 
this secticn. So. long as he pays the rent 
due on his lease, the lessee can certainly 
ecnsider himself to be the absolute owner 
of the land perpetually leescd tohim and 
he can honestly believe ihat heis the owner 
of the lend, erect constructicns upon it 
and thereby improve the value of tLeland. 
As pointed out by Mr. Spankie in the 
ruling reported in Raja Rudra  Pratab 
Sahi v. Debi Pershad, 8 Oudh Cases p. 13 (2), 


` (1) 47 A 480; 67 Ipd. Ces. 44; 23 ALJ £07: L 

6 Wana Ois ATR $025 All 261, nee 
(2) 8 OC Bat p, 20. . : 

. (83) ALB 1927 Mad, 1028; 106 Ind, Cas, 131) . 
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cited above, the lessee can honestly believe 
in good faith that he is absolutely entitl- 
ed tothe land leased to him subject to 
the payment of-rent. Section 51 of the 
Transfer of Property Act is founded upon 
the well-known principie that he who will 
have equity must do equity. The phrase 
‘believing in good faith that he is abso- 
lutely entitled” occurring ins. 51 of the 
Transfer of Property Act seems to me to 
imply thatthe transferee must not be 
aware ofany circumstances which would 
render invalid his transfer. The phrases 
“good faith” ordinarily implies an honest 
belief in one’s right. The transferee must. 
not be a trespasser or a qualified holder. 
It has been argued on behalf of the 
plaintiff-respondent that in view of the 
tinding of the lower Appellate Court that 
the defendant-appellant exercised a spell 
upon the plaintiff's mother and that the 
lease was without adequate consideration 
end not forthe benefit of the minor and 
in view of the fact thatn> evidence con- 
cerning acquiescence can avail against 
the minor, the defendant should not be 
held entitled to the benefit, of s. 5lof the 
Transfer of Property Act. The considera- 
tions pointed out by the learned Counsel 
for the plaintiff-respondent, no doubt ren- 
der the lease invalid, but they do not 
affect the right of the appellant to recover 
compensation for the house constructed 
by himin good faith uponthe land which 
had been duly leased to him. 

In my opinion, after giving the facts of 
this case my very best consideration, the 
appellant isin equity entitled to the com- 
pensation claimed by him. I accordingly 
allow this appeel, modify the decree of the 
lower Court and give the plaintiff a decree: 
for possession of the land by ejectment of 
the defendant on condition that the plaint- 
iff pays to the defendant-appellant: the 
sum of Rs. 1,136-3-9 as compensation. Ihn 
the circumstances ofthis case, each party 
will bear its own costs in this Court. The 
order ofthe lower Appellate Court as to 
costs willstand good. To this extent this 
appeal is allowed. 


D. Appeal allowed. 
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_ LAHORE HIGH COURT 
Second Civil Appeal No. 1162 of 1935 
November 1, 1935 
JAL LAL, J. 
PIR SHAH—P LAIN TIFFA PPELLANT 
TENSUS 
MAMUD SHAH—Drrexpint— 
RESPONDENT. 
Specific Relief Act (I of 1877), s. 42—Question of 
legitimacy —-Whether a question of legal character 


within meaning of s. 42 — Suit for declaration of 
leqitimacy—Maintainability of. 


Tte question of legitimacy is a question of legal 


character within the meaning of s. 42, Specific Relief 
Act, and there is nothing in s. 42, Specific Relief Act, 
to debar a plaintiff from claiming a declaration that 
he is the legitimate son of the defendant. Shamaeren- 
dra Chandra Dev v. Birendra Kishore (Ù, Ruchiram 
Sukha Nand v.Charan Das (2) and Akbar Khan v. 
Farman Ali (5), distinguished. 


S. ©. A. from the decree of the Additional 
ee Judge, Lyallpur, dated May 11, 
1935. 


Mr. Badri Das, for the Appellant. 

Mr. Arjan Dev Bagai, for the Respondent. 

Judgment.—The appellant instituted a 
suit for a declaration that he was a legiti- 
mate son of the respondent, being born 
to his wife Musammat Maqsud Bibi. The 
necessity for the suit arose because the 
appellant ‘purchased some property and 
the respondent instituted a suit to pre empt 
that sale alleging that he was entitled to 
ə superior right of pre-emption because 
the vendee, that is to say, the plaintiff 
in this case, was his illegitimate son. 
That suit ultimately did not reach the 
stage of decision because it had to be 


withdrawn because a person, who claim- 


ed to have a still superior right of pre- 
emption, claimed to pre-empt the sale. The 
present suit was decreed by the 
Judge, but it has been dismissed on ap- 
peal by the Additional District Judge 
solely on the ground that a suit like the 
present isnot maintainable. The learned 
Judge has relied upon two judgments 
in support of his conclusion; Shamarendra 
Chandra Dev v. Birendra Kishore (1), and 
Ruchiram Sukha Nand v.Charan Das (2). 
An examination of both these cases, how- 


ever, shows that the respective plaintiffs’ 


therein claimed the right to suceeed to the 
property in the hands of the respective 
defendants after their death. Such suits 


were held not to be maintainable, mainly 


on the ground that they were really specu- 
lative suits as it could not be asserted 
with certainty that when the succession 


(1) 35 0777; 801, J1; 12 OWN 1711. 
(2) AT R1928 Lah. 833; 110 Ind, Cas, 575. 
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opened the plaintiffs would be alive and 
on this ground those suits were dismissed. | 

Before me the learned Counsel for the 
appellant relies upon Bai sre Vakiaba v. 
Agar Singji (3) and Chinanswami Mudaliar 
v. Ambalaunna Mudaliar (4). In both 
these cases the suits were for a declaration 
that the defendants were not related to 
the respective plaintiffs as they had al- 
leged. These cases, therefore, indirectly 
support the contention of the appellant, 
but no case has been cited whichmay be 
held to be directly applicable to the 
facts of this case. Akbar Khan v. Farman 
Ali (5), was cited for the respondent; but 
that case was decided on its own peculiar 
facts and the observations made 
therein must be confined to such facts. 
The suit in that case was held to be 
non-meintainable because if was found 
was entitled to a 
further relief than a mere declaration. 
At the same time there are some obser- 
vations in the judgment which might under 
different circumstances have supported the 
contention of the respondent, but the 
facts of the present case are peculiar. 
Here the direct question involved is the 
legitimacy of the plaintiff. The defendant's 
essertion is that he is his illegitimate son 
and I am inclined to hold that the question of 
legitimacy isa question of legal character 
within the meaning of s. 42, Specific 
Relief Act. Moreover, in the present case 
by virtue of the Punjab Alienation of 
Land Act the question of the plaintiffs 
legitimacy 18 very material to decide whe- 
ther he does or does not belong to an 
agricultural tribe in the Punjab. It is 
undeniable that members of agricultural 
tribes have in this province by virtue 
of the Punjab Alienation of Land Act 
special rights and privileges and the de- 
claration claimed by the plaintiff affects 
his right under the Act seriously. It is 


rely therefore that the plaintiff 
oo "this suit a declaration of his 
relationship to the defendant, but asl 


ve stated above, the question relates to 
re eel character that the plaintif enjoys 
as the legitimate son of the defendant and 
as a member of an agricultural tribe. I 
hold, therefore, that the case cited on be- 
half of the respondent is not applicable 
to the facts of this case end that there 
is nothing ins. 42, Specific Relief Act, to 


(3) 34 B 676; 7 Ind. Cas. 915. 


909 Ind, Rul. (1930) Lah. 225. J 
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debar the plaintiff from claiming a de- 
claration that he isthe legitimate son of 
the defendant. Asthe Additional District 
Judge has not decided the other points 
involved in the case, it must be remended 
to him with directions to re-heer the 
appeal and to decide it on the merits. 
I accept this appeal, set aside the decree 
of the Additional District Judge and re- 
mand the case to him with directions to 
re-hear the appeal in accordance with 
law. The remand is under O. XLI, r. 23, 
Civil Procedure Code. The court-fee on 
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the memorandum of appeal shall be refund- 


ed to ihe appellant. 
abide tke result. 
N. 


Other costs will 


Case remanded. 
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March 24, 1936 ; 
k THOMAS, J. 
Nawab ALI RAZA KHAN—PIAINTIPR— 
APPLICANT 
VETSUS 
Sardar NAWAZISH ALI KHAN 
AND ANOTHER—-DEFENDANTS— Opposite Party. 

Civil Procedure Code (Act V of 1908), O. XL, 
7. 1—A ppointment of Receiver~ Plaintiff must show 
that prima facie, defendant has no title. 

The plaintiff in order to succeed in getting a 
Receiver appointed must show that prima facie 
the defendant has no title and that he (the plaint- 
iff) has the title. The question whether a Receiver 
should be appointed cannot be decided on the rulings 
but according to the circumstances of each case. 

Held, after considering the facts, that the action 
of the plaintiff in filing an application under 
0O. XL, r. 1, Civil Procedure Code, was nct bong fide, 
and it would not be just to appoint a Receiver of 
the property in dispute. 

Order.—This is en application under 
O. AL, r l of the Code of Civil Pro- 
cedure, filed by the pleintiff in Original 
‘Sut Ne, 4 of 1935 for appointment of a 
Receiver. 


The plaintiff is the seon of Newab 
Mubemmed Ali Khan, who wes the lest 
holder cf the estate, end defendant No. 1 


Serdar Newazich Ali Khen is the son cf. 


Neweb Nideyat Ali Khan, to whem the 
third life estate ked been given. 


Neweb Nasir Ali Khan died in 1896 


leaving a will under which ke created. 


ihree life estates. Tke first life estate 
wes in fevcur, cf Neweb Sir Fateh Ali 
Khan, the seccnd in favour cf Nawab 
Muhrmmed Ali Khen and ‘he third in 
favour of Nawab Hideyat Ali Khen. Under 
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the will it was provided that after these 
three ‘life estates, there should be a power 
of appointment in the third life estate 


‘holder to appoint his successor, and if he 


failed, then the heirs of all three succes- 
sors should jointly select an heir for life. 
Nawab Hidayat Ali Khan died in the life- 
time of Nawab Muhammad Ali Khan. 

The plaintiff has instituted the suit for 
possession of what is commonly known as 
the Aliabad Estate on the allegation that 
under the circumstances Newab Muham- 
mad Ali Khan was the full owner of the 
estate and the plaintiff is his heir at law, 
and failing that it is said that he was 
selected at Lahore on February 5, 1935, 
on tke occasion of the saivum ceremony 
on the death of Nawab Muhammad Ali 
Khan (vide para 20 of the plaint); that 
if Nawab Muhammad Ali Khan had a life 
estate, then according to the pleintiff, the 
person entitled to succeed would be the 
heir of Nasir Ali Khan and he is entitled 
to it as heir of Nasir Ali Khan. 

The property in dispute is situated in 
{he district of Bahraich and at Lahore, 
and defendant No. 1 is in possession of 
the Bahraich property after contest in the 
Revenue Court between himself snd defen- 
dent No. 2. The Revenue Court on an 
interpretation of the will of Nawab Nasir 
Ali Khan held that defendant No. 1 had 
ihe best title to that estate and ordered 
mutation in his name. It is true that I 
am not bound by this decisicn, but in 
this application I £m not called upon to 
finally decide the title, but have simply 
to see whether defendant No. 1 has 
prima facie any title to the property. It 
is important to note that the plaintiff did 
not «ppear and contest the mutation pro- 
ceedings in the Court at Bahraich. 

I may mention thet Mr. Jeckson has 
withdrawn his application against defen- 
dant No. 2, Sardar Nisar Ali Khan. 

With regard to the Lahore property 
mentioned in Schedul D there was a con- 
test in the mutation Court st Lahore be- 
tween defendsnt No. 1 and the plaintiff 
end defendant No. 2, and the Deputy 
Commissioner, who was the trial Court, 
on the construction of the will held that 
defendant No. 1 had the best title to 
succeed, Therefore, it is clear that de- 
fendent No. 1 is in possession of both 
the properties at Bahraich and Lahore by 
orders of the Revenue Courts. 

The property mentioned in Schedule C 
was included by Nawab Muhammad Ali 
Khan in the earlier suit and was decreed 
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in his favour by the triel Court, but on 
appeal his claim to this property was dis- 
missed on the ground of jurisdiction and 
their Lordships of the Privy Council up- 
held the decision of the Appellate Court 
on this point. The result was that Sardar 
Nisar Ali Khan defendant No. 2 remained 
in possession. Nawab Muhammad Ali Khan 
thereupon filed a second snit in the Court at 
Lahore and impleaded with him Newazish 
Ali Khan, the present defendant No. 1 
as the person who would be his successor. 
While this suit was pending, Muhammad 
Ali Khan died and strange to say that 
the present plaintiff did not apply to get 
himself substituted in place of Nawab 
Muhammad Ali Khan deceased in that 
suit. He is not in possession of that pro- 
perty but defendant No. 2 is in posses- 
sion. Nawazish Ali Khan, defendant No. 1, 
who was a co-plaintiff, applied to be sub- 
stituted as legal representative of Nawab 
Muhammad Ali Khan deceased and his 
name was brought on the record. 

The plaintiff, in order to sueceed in 
getting a Receiver appointed, must show 
that prima facie the defendant has no 
title and that he (the plaintiff) has the 
title. This is exactly what the mutation 
Courts in Oudh and Lahore have decided 
in favour of defendant No. 1, and I 
cannot at this stage decide the entire 
case by holding that the Revenue Courts 
were wrong and that the title prima facie 
is with the plaintiff, or that on a proper 
consideration of the will left by Nasir 
Ali Khen the plaintiff is the heir at law, 
or that the power of appointment was not 
given to the third successor but was given 
to the person who was in fact the last 
successor. It mav be noted that Nawab 
Muhammad Ali Khan has appointed de- 
fendant No. 1 his successor under a 
registered deed dated June 30, 1934. 
Nawab Muhammad Ali Khan died on 
February 3, 1935. 


The fact that Nawab Muhammad Ali 
Khan as the last successor had the power 
to nominate is not a position which can 
be said to be untenable. It requires 
serious consideration but for prima facie 
purposes it has been recognised by the 
Revenue Courts, and it would be wrong 
at this stage forme to say that that posi- 
tion is an impossible one.’ The will does 
not refer to the third successor but only 


refers to the last successor. It says:— 
“The last legatee shall have power to nominate 

as his successor eny one whom he considers fit 

from amongst the descendants of each of the three 
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successors; and if the last legatee died without 
nominating a successor the male descendants of 
each of the three successors shall have power to an- 
point es successor whomsoever they consider fit 
and superior amongst themselves,” 


In Nawab Muhammad Ali Khan hada 
life estate, when under the will prima facie 
it appears thet he had the power to ap- 
point and if he was the full owner, even 
then it was open to him to declare who 
would be his heir. 

Mr. Jackson, the learned Connsel for 
the plaintiff has firstly contended that. 
under s. 12 of Act 1 of 1869 the will of 
Nowab Nasir Ali Khan is invalid, and 
secondly, he has relied upon certain 
observations made by a Bench of this 
Court in the previous suit reported in 
Nisar Ali Khan v. Muhammad Ali Khan 
6 0. W. N. p. 552 at p 572* (1) (last 
paragraph), wherein it is stated that 
“it might be argued that under the Imamia Law 
a series of limited estates can be created ad 
infinitum. But even if this be so, the rule of 
succession on the termination of the limited estates 
cannot be effective, The limited estate in favour 
of the plaintiff may he a good estate. What then ? 
Hidayat Ali is dead. The limited estate in his favour 
fails and the plaintiff is left again as holding 
both the limited estate and the remainder... .” 

I cannot at this stage express any opinion 
with regard to the contention based on 
s. 12 of Act I of 1869, as it would 
really mean finally deciding the question 
of title. 

With regard to the second contention, 
the observation of the Hon’ble Judges is 
merely an obiter. In the previous case 
Nawab Muhammad Ali Khan sued Nisar 
Ali Khan, who was claiming with Sir Fateh 
Ali Khan the absolute estate under the 
will of Nawab Nasir Ali Khan. All the 
Courts held that Sir Fateh Ali Khan. did 
not take an absolute estate and that 
Nawab Muhammsd Ali Khan was entitled 
to succeed after Sir Fateh Ali Khan. It 
was brought to the notice of the Bench that 
Nawab Hidayat Ali Khon was alreadv 
dead, and consequentlv the learned Judges 
observed that Nawab Muhammed Ali Khan 
took e, life-estate under the will and also the 
remainder. The question whether Nawab 
Muhammed Ali Khan hed a power of 
appointment was not considered by the 
Bench. It is not necessary for me to express 
any opinion at this stage that where a life 
estate is given to an individual with a 
power of appointment of a successor that 
in such a case the. remainder does 

(1) 6 O W N 549 at pp. 542, 572; 119 Ind. Cas. 337; 
A I R 1929 Oudh 494; Ind. Rul. (1929) Oudh 497 
~*Page of 6 O, W. N.—[Ed.] 
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or does not vest in the ‘testator. Their 
Lordships of the Privy Council when the 
‘matter went up in appsal have clearly 
said that “they express no opinion as to the 
effects of the wills after the death of the 
plaintiff, the third tenant for life being 
already dead.” (See Nisar- Ali Khan F. 
Muhammad Ali Khan, L. R. 59 L A. 
‘268 at p. 279 (2).) At p. 278* their Lordships 
further observed that 

“the dominant intention of the testator as displayed 
‘by each of the wills is, in their Lordships’ judg- 
ment, an intention that the property should pass 


to three persons in succession and therefter to some 
one or more persons selected in a specified manner”. 


It appears to me that their Lordships 
of the Privy Council have laid down that 
the estate taken by any of the three 
successors would be a life-estate, and the 
‘absolute estate which the Bench held 
was taken by Nawab Muhammad Ali Khan 
was not by resaon of the title under the 
will but by reason of the fact that he 
became entitled -to the interest of the re- 
mainderman. The provision that 


“the last legatee shall have power to nominate his 
guccessor any one whom he considers fit... .” 


is en important provision as it was provid- 
ing for the continuity of the succession 
and the expression “holder” may not mean 
the third holder but the person.who is in fact 
the last holder. 

-l express no definite opinion at this 
stage but I think it is open to the -above 
construction. 

Mr. Jackson has drawn my attention 
to the order of a Bench of this Court in 
the first Aliabad case with regard to the 
appointment of the Receiver. It is Mis- 
cellaneous Appeal No. 16 of 1926 decided 
on April 7, 1926. The circumstances under 
which -that order was basad were totally 
different. The learned Judges say: 

“Tf this were en ordinary matter in which we 
found a proprietor in possession of his own pro- 
perty whose ‘title was challenged hy an outsider 
and that outsider asked us to remove the man in 
possession from the management of .his own pro- 
perty and place a Receiver in charge we should 
esrtainly have refused to do so.” 

“If we take away the Receiver and place 
Sardar Nisar Ali Khan in possession of the pro- 
perty we have a considerable apprehension that 
here may be disturbances cf peace and that isthe 
main reason why we propose to retain the Deputy 
Commissioner as Receiver..........0.. 0.000005. z 

“We look upon this as an exceptional case and 
the fact that in this exceptional case we are 
retaining the Receiver will afford no authority for 


(2) 591 A 268 at p. 279; 137 Ind. Cas. 539; AI R 
1932 P G 172; Ind. Rul. (1932) P © 197; (1932) AL 
J691; 90 W N 6l4; 66 O L J 36; 360 W N 937; 36 
TL W 146; 34 Bom. L R 1299; 63 M L J,336; 7 Luck 
324 (P. O). 
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an application to appoint a Receiver in other 
eases in which the circumstances are different. 


The learned Counsel for the opposite 
party has cited Kadir Jahan Begam vy. 
Nathu, 50. 0. p. 65 (3) (Ramnagar Case) 
in which a Bench of the late Court of the 
Judicial Commissioner of Oudh refused to 
appoint a Receiver. The question whether a 
Receiver should be appointed cannot be 
decided on the rulings but according to the 
circumstances of each case. 

The allegations in paras. 10 and 11 of 
the application, which form the basis of 
the appointment of the Receiver, are vague. 
These allegations are denied by the op- 
posite-party by a counter-affidavit. The 
plaintiff tried to improve on his vague 
allegations by filing another affidavit at 
the clove of the arguments. In the 
affidavit Sled with the application the plain- 
tiff has stated that the defendant sold some 
timber at a price much below the market 
value. Neither the market value nor the 
price at which it was sold have been 
given. in my opinion no act of waste has 
been proved. Tt is admitted that Chiragh 
Shah, who bas filed the effidavils, does 
not live in Bahraich snd is too afraid 
to go near the properties, ès he fears for 
his life. I think he hes drawn 2 great 
deal upon his imagination. | | 

The action of the plaintiff in filing this- 
application is not bona fide, and in my 
cpinion it will not be just to appomt a 
Receiver of the property in dispute. I ac- 
cordingly dismiss this epplication with 
costs and discharge my order of Feb- 
ruary 20, 1936. os 

D. Appeal dismissed. 

(3) 50 © 65. 
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ALLAHABAD HIGH COURT 
Civil Revision No. 706 of 1934 
February 6, 1936 
Harring AND BATPAT, JJ. . 
UMA DATT UPADHYA—DErENDANT— 
APPLICANT 
Versus 
Musammat ZAKIA BIBI a ANOTAER— 
s-——-OPPOSITE PARTY 
Civil oe ea (Act V of 1908), | 0. IX, 
rr. 2, 9, O. XLIII, r. 1, s. 141—Suit dismissed for 
default—Application for restoration—Process-fees 
tendered late and not accepted—Application dismiss- 
ed—Appeal against order, whether lies—~S. 141, 
gi a A provided in the Code in regard 
to suits should be followed only as far as it can 
be made applicable, while a Court hus seisen of 
miscellaneous proceedings. Where an express or 
special procedure is provided for a particular 
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proceeding, s 141, Civil 
cannot be applied so as defeat the 
operation of such provisions. Section 141 is an 
enabling section; in other words. where a party» 
has instituted a proceeding in an original civil 
matter and the Court nus to adjudicate upon such 
proceeding, the party or the Court may look into 
the procedure prescribed for a suit in order to 
follow the same for the purpose of the proceeding 
in the absence of any express procedure presrcib- 
ed by the Code for the proceeding itself, but 
s. 141 should not beso worked as to impose a dis- 
ability upon any party. 

There is no warrant for confining the operation 
of O. IX, r.9, only when an application has been 
dismissed on the merits. Hirasa v. Sheokunwar (2), 
dissented from. 

The plaintitfs suit was dismissed for default of 
appearance; the plaintiff applied for restoration of 
the suit; he had not deposited process-fee 
for the opposite party till 7 days before the date 
fixed for hearing of the restoration application. 
The Munsif, however, refused to accept the process 
fee and observed that there was not sufficient 
time left for the service of the notice in the ordi- 
nary course on the unserved opposite party. The 
result was that when the application for restora- 
tion came for hearing, the Munsif passed’ the 
following order:—“Notice could mit be issued to 
upon opposite party on account of the appli- 
cant's paying process-fee, etc, as late as May 12, 
1934. The application is dismissed for non-prosecu- 
tion with costs to the contesting opposite parties.” 
The plaintiff before the Munsif was prepared to 
take the risk of late deposit of process-fes and 
prayed tbat if dasti summons were handed to him 
he would serve the opposite party himself but 
even that request was not granted. Against this 
order the plaintiff went in appeal to the District 
- Judge and there a preliminary objection was taken 

that no appeal lay to that Court: 

Held, that under O. ALIH, r. 1, el (c), Civil Proce- 
dure Code an order under r. 9of O. IX, rejecting an 
application (in a case open to appeal) for an order 
to set. aside the dismissal of a suit is appealable, 
Order. IX, r. 2 does notin terms apply to an applica- 
tion for restoration. It applies where a suit has been 
dismissed for failure of the plaintiff to pay the court- 
fee or postal charges (if any) chargeable for such 
servite. Before, therefore, the defendants’ conten- 
tion can be upheld, the Court must be satisfied 
that the order was under r. 2. 

Held, also, that if there were no express provision 
in tle Code, the Court might have sought the aid 
of O. IX, r. 2, but as it is, O. IX, r. 9, prescribes 
an: express procedure for an application of this 
nature, and, therefore, the aid of s. 141, could not 
be invoked in order to bring the case within 
O. IX, r 2 and thus deprive an unsuccessful ap- 
plicant of the substantive right of appeal giver 
to him under O. XLII, r. 1. Order IX, r. 2, there- 
fore, did not strictly apply, because there was no 
actual failure of the plaintiff, but there was a 
refusal by the Court to accept the process-fee. 


C. Rev. against an order of the District 


J nee of Gorakhpur, dated September 12, 
1934. 


UMA DATT UPADHYA 


Procedure Code, 


to 


Mr. A. P. Panday, for the Applicant. 

Mr. M. Wali Ullah, for the Opposite Party. 

Judgment.—This application in revision 
raises an interesting question of law. The 
defendant is the applicant before us, and 
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the facts are that the plaintiffs’ suit was dis 
missed for default of appearance on 
August 1, 1933. On August 28, 1933, 
the plaintiff applied for restoration of the 
suit. This application for restoration came 
for hearing on May 19, 1934. It appears 
that the plaintiff hed not deposited process- 
fee for the opposite party till May 
12, 1934, on which date the process-[ee was 
tendered. The learned Munsif, however, 
refused to accept the process-fee and observ- 
ed that there was not sufficient time left 
for the service of the notice in the ordinary 
course on the unserved opposite party. 
The result was thet when the application 
for restoration came for hearing - on 
May 19, 1934, the learned Munsif passed the 
following order: A 
“Notice could not be issued toupon (?) opposite party 
No, 8 on account of the applicant's paying process-fee 
etc, as late es May 12,1934. The application is dis- 
missed for non-prosecution with costs to the contest- 
ing opposite parties”. 
eT his order makes it clear that several of 
the opposite parties were served and were 
present on May 19, 1934, bub one of them, 
namely No. & could not be served, because 
ihe learned Munsif refused to take the pro- 
Gess-fee which was fendered late, namely 
on May, 12, 1934. It might be mention- 
ed that the plaintiff-applicant, before the 
learned Munsif, was prepared to take the 
tisk of late deposit of process-fee and pray- 
ed that if dasti summons were handed to 
him, he would serve the opposite party No. 8 


himself but even that request was not 
rranied. ; 
å Against the order of the learned Munsif 
dated May 19, 1934, tbe plaintiff ap- 


pealed to the learned District Judge and 
there a preliminary objection was taken 
that no appeal lay to that Court. The 
learned District Judge overruled the 
preliminary objection and on the merits 
came to the conclusion that the order of Ihe 
learned Munsif was unjustifiable and harsh, 
and he, therefore, set it aside and allowing 
the appeal directed that “the plaintiff's 
application for the re-opening of the case 
dismissed for default should be restored to 
its original number on the file of pending 
cases and disposed of according to law. 
The defendant has come to this Court in 
revision and reiterates the contention that 
no appeal lay to the learned District Judge. 
We are of the opinion that there is no force 
in this contention for the reasons to be given 
by us presently. Unde O. ALIH, r. 1, 
clause (cl, Civil Procedure Code, an order 
under r. 9 of O. IX rejecting an application 
(in a case open to appeal) for an order to 
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ret cside the dismissal of a suit fs appeal- 
able, end wherees the contention of the 
plaintiff cppesite party is thatthe order of 


‘the learned Munsif dated Mav 19, 1934, was » 


en order under r. 9 of O.TX,the contention 
of the defendant-applicant is that it was an 
order under r. 2 of O. TX. Now O. TX, r. 2 does 
not interms apply to an application for res- 
toration. It applies where a suitbas been dis- 
missed for failure of the plaintiff to pay the 
court-fee or postal charges (if any) charge- 
able for emeh service. Before, therefore, 
the defendant’s ecntention can be upheld, 
we must be satisfied that the order of the 
learned Munsif wss under r. 2, and for that 
purpose the defendent feks us to invoke in 
aid the provisicns of s. 141, Civil Procedure 
Orde. Now that section reads es follows: 

“The precedure provided in this Court in regard to 
suits shall he followed, as far as it can be made 
applicable, in all preceedings in any Court of civil 
` jurisdiction”, 

It must he remembered that the pro- 
cedure provided in the Code in regard to 
suits should be followed only es faras it can 
be made applicable while è Court has seisen 
of miscellaneous proceedings. Where an 
express or special procedure is provided for 
na particular proceeding, s. 141 cannot 
be applied so as to defeat the 
operation of such provisions. Section 141 
is an enabling section; in other words, where 
a party has instituted a proceeding in 
an original civil matter and the Court has 
to adjudicate upon such proceeding, the 
party or tke Court may look into the pro- 
` cedure prescribed for s suit in order to 

follow the seme for the purpose ofthe 
' proceeding in the absence of any express 
procedure prescribed by the Code for tke 
preceeding itself, but s. 141 should not be 
eo worked as to impose è disabijitv upon 
any party. Order IX, r. 2, as we said before, 
is notin jerms applicable to en spplication 
for restoration where the plaintiffs suit has 
been dismissed for default: if there were no 
express provision in the Code, we might have 
sought the aid of O. IX, r. 2 but es it is, 
O. IX, r. 9, prescribes an express procedure 


for en application of this nature, and we 


should not, therefore, invoke the aid of 
s. 141 in order to bring the care within 
O. IX, r. 2, and thus deprive an unsuccess- 
ful applicant of the substantive right of 
appeal given to him under O. ALIH, r. 1. 


Certain cases have been cited before us at 
the bar in support of the contending views. 
| Some of them are obviously inapplicable 

hecause they deal with cases where a plain- 
` tiffs suit has been dismissed in default, and 
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en application to restore it has also been 
dismissed in default then a second applica- 
tion has been’ made in order to restore the 
application for restoration and there one 
might very well argue that as O. IX, r.9, 
does not in terms apply, in order to help the 
unsuccessful party, the provisions of O. IX, 
r. 9, might, read with s. 141, be made appli- 
cable and we are of the opinion that those 
cases heve no bearing on the facts of the 
present case. The contention that was most 
strenuously advanced before us by learned 
Counsel for the epplicant was that an order 
can be said to be one under O. IX, r. 9, only 
when en application has been dismissed on 
the merits. We can find no warrant for 
confining the operation of r. 9 to such a 
case. There are no such qualifying words 
in the ruleitself. As pointed out by Chat- 
terji, J. who was dealing with a case under 
O.TX, r. 13, in Mufti Reazuddin v. Ma- 
heshanand (1), “There is no reason to 
take such a narrow view of the clause and 
to read into it words which are non-existent”, 
The provisions of O. IX, r. 13, are very 
similar to the provisions of O. IX, r. 9,and the 
same words “ifhe satisfies the Court” occur 
in both rules. The case nearest in point isthe 
case of Hirasa v. Sheokunwar, 72 Ind. Cas. 
047 (2) where Mr. Hallifax, the Additional 
Judicial Commissioner, in somewhat simi- 
lar circumslances held that no appeal lay 
against such en order. He observes: “If 
£. 141 of the Civil Procedure Code does not 
apply to the proceedings on the application 
for restoration, then it is clear that there 
can he no appeal against the order dismiss- 
ing it. If however that section does apply, 
ib is equally clear that the dismissal of the 
application was a dismissal under r. 2 and 
not under r. 9 of O. TX of the Civil Proce- 
dure Code”. With great respect we say that we 
have some difficulty in following the reason- 
ing of the learned Judge and for the reasons 
given by us we.beg to disagree with him. 

Tt was also contended before us that the 
order of the learned Munsif could not 
possibly be an order under r. 9, and in this 
connection reliance was placed on .sub- 
cl. 2 of r.9 That sub-clause says, “No 
order shall be made under this rule unless 
notice of the application has been served on 
the opposite party". In our view this sub- 
clause, if anything, is against the defen- 
dant-applicant. It says that it is necessary 
ihat the applicant should take steps to serve 
notice of the application on the opposite 

(1) A1R1929 Pat. 529; 117 Ind. Cas. 317; 10 P L T 


211: 8 Pat. 533. 
(2) 72 Ind. Cas. 547. 
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patty and if he does not take such steps 


then the Court cannot make an 
order setting aside the dismissal 
of tke sut which means that the. 


Court has no option but to dismiss the 
application. The Court cannot possibly 
make ən ex parte order ellowing the appli- 
cation and all that it can, therefore, clo is 
to reject” the application end then O. XLII, 
T. 1 cl. (e) would ‘come into play and the 
unsuccessiul party will have the right of 
appeal, 

There is yet another way in which this 
ease might be approached. Before O. IX, 


r. 2, with the aid of s. 141 can be made ap-: 


-plicable to the circumstances of the present 
case, it must be clear that there was a 
failure of the applicant to pay the court-fee 
or postal charges, and in consequence of 
such failure the. opposite pariy wes not 
‘served and the Court had to dismiss the 
application. In the present case, as we 
stated earlier, the plaintiff wes prepared 
. to file the process-fee and it was the learned 
Munsif himself who would not teke it, be- 
cause according to bis view, the process-fee 
was being deposited late. Order JX, r. 2, 
therefore does not strictly apply, because 
there was no actual failure of the plaintiff, 
but there was a refusal by the Court to 
accept the process-fee. 

This being our view on the point of the 
question oflaw raised by the applicant, we 
now proceed to consider the argument which 
has been advanced before us by the defen- 
cent-applicant on the meritsof the revision 
itself. It is said that the learned Munsif 
had acted rightly in the matter and the 
learned District Judge had acted illegally 
or with material irregularity in the exercise 
of his jurisdiction in allowing the appeal 
before him.. It is conceded that if an ap- 
peal lay to the learned District Judge, 
there has been no usurpation of jurisdiction 
nor failure to exercise jurisdiction, but the 
ect of the learned District Judge is tainted 
with illegality or materiel irregularity. We 
can find no such illegality or material 
irregularity in the sclion of the learned 
District Judge. Asa matter of fact, the 
aciion of the learned Munsif under all the 
. circumstances ofthe case was to say the least 
of it, very strict, and the plaintiff undoubted- 
ly suffered a grievance which has been 
rightly redressed by the learned District 
Judge. 

_ Forthe reasons given above, we dismiss 
iLe application with costs. 
D. Application dismissed. 


NEELAM SITARAMASWAMI V. THUMMALA MABALAKSHMAMMA (MADR.) 


843 


MADRAS HIGH COURT 
Second Civil Appeal No. 1039 of 1931 
October 11, 1935 
WADSWORTH, e. 

NEELAM SITARAMAS WAMI AND 
OTIBRS—PLAINTIFTS—Å PPELLANTS 
VE US 

THUMMALA MAHALAKSHMAMMA 

AND ANOTIBR—PLAINT tors — RESPONDENTS 

Limitation Act (IX of 1908), s. 10, Sch. T, Arts. 89, 120 
— Dispute as to properti—Agreement between parties 
that one of them may collect rents and account to the 
rightful claimant—Suit for account by successful party 
—Limitation—Article applicable. 

There wasa disoute between two brothers, the 
plaintiff and the defendant's husband, relating to the 
genuineness cf their father’s will. They agreed rending 
the settlementof this dispute by the Court that the 
defendant's husband who wasin possession should 
continue to collect the rents and pay them over to the 
plaintiff ifthe will was found to be genuine and thet 
he should render an account of the same. The defen- 
dant’s husband died on November 24.1917, and the 
defendant continued in possession. The will suit was 
decided on August 26, 1920, in the plaintiff's favour. 
The plaintiff filed a suit on April 24, 1924, for an ac- 
eount of the collections. The qnestion being whe- 
ther the claim was barred by limitation to any 
extent : í 

Held, (i) that there was no properly constituted 
trust such as would bring the case within s. 10 of the 
Limitation Act, and there was also no contract of 
agency which would bring in Art, 89; 

(ii) that the effect of the agreement wasto con- 
stitute the defendant's husband a receiver of the 
income and the reriod of limitation applicable to 
the suit was that prescribed in the residuary Art. 190 
and the right to sue arose only on the date of the 
decis‘on upholding the validity of the will, namely, 
August 26, 1920; 

(iii) that the suit having been filed within six 
years of that date the plaintiff was entitled to an 
account from the defendant not only of the monies 
collected by her since her husband's deatn but also 
of any monies received by her out of the collections 
made by her husband. 


S. C. A. against a decree of the Subordj- 
nate Judge, Cocanada, in A. S. No. 24 of 
1926, preferred against the decree of the 
Court of the District Munsif of Cocanada, in 
O. S. No. 139 of 1924. 

Mr. B. Jagannada Das, forthe Appellant. 

Mr.P. Somasundaram, for the Respondents. 

Judgment.—The only question for 
determination in this second appeal is one 
of limitation. The appellant and the 
defendent’s husband were two of four 
brothers. They were divided. Their 
father died and left a will bequeathing his 
share to the plaintiff. This will was 
disputed and, in order to avoid loss to the 
family, there wes a mediation which 
resulted in an agreement between the plaint- 
if and the defendant’g husband, whereby 
the latter, who was in possession of the 
property, should continue to collect and 
retain rents and other income and ultimate- 
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ly pay those amounts to the plaintiff if the 
will was held to be genuine by the Court, 
or, if it was held not to be genuine, divide 
the money into four equal shares to be 
paid to the four brothers. Itis also alleged 
in the plaint thet this agreement provided 
that the defendant’s husband or his heirs 
should render an account of credit and 
debit-with interest. Both the lower Courts 
have found these allegations in the plaint 
to be true. They have also found that 
“when the defendant's husband died on 
November 24, 1917, there was an informal 
arrangement between the plaintiff and the 
defendant that the latter should continue 
to collect the inecme frcm ithe property in 
dispute and hoid it pending the result of 
the litigation. The suit ended on August 
26, 1920, in » decree in fevour of the 
plaintiff. This decree was confirmed in 
appeal on September 12, 1922. The present 
suit was filed on April 24, 1924. Both the 
lower Courts have held that the plaintiff is 
entitled as against the defendant to an 
account of her collections from the date of 
her husband's death, that is to say, Novem- 
ber 24, 1917, but not for her husband's 
collections prior to his death. Against ihis 
decree there is an appeal end a memorandum 
of cross-objections which contends that the 
accounting should be confined to three years 
prior to suit. 

Now it seems to me that there wes no 
properly constituted trust such es would 
bring ins. 10 of the Limitaticn Act. At 
the same time I am of opinion that there was 
no proper contract of agency such as would 
bring in Art. 89. It must be remembered 
that ihe beneficiaries under this arrange- 
ment were not definitely known when the 
_arrangement was made. The money might 
have been payable either to the plaintiff 
alone, or to the plaintiff, the defendant's 
husband and the other two brothers. In 
order that the contract might be deemed s 
simple contract of agency,all the principals, 
i.e. all the three brothers of defendant's 
husband ought to have been parties actually 
though apparently the other two brothers 
were aware of the arrangement, it is not 
alleged, nor is there eny proof, that there 
was any regular contract between all the 


four brothers that the defendant's husband ' 


and after his death the defendant should act 
as the agent of the other three. It seems 
+o me, therefore, that the mere accident of 
the plaintiff being, the successful party in 
the suit on the will would not transform the 
agreement between the plaintiff and the 
defendant, which was notin its inception 
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an agreement of agency, into such an 
agreement. I am of opinion that the agree- 
ment between the plaintiff and the defend- 
ant's husband was that he should be con- 
stituted a Receiver or administrator to 
collect the income of the property which was 
in suit. Hed the appointment of the 
defendani’s husband been made by Court, 
instead of at the instance of arbitrators, 
there could have been no possible doubt as 
toits nature. It seems tome clearthat the 
period of limitation to be applied to the 
present suit is that prescribed in the 
residuary Art. 120 which has been 


‘held to apply to suits to establish an equit- 


able right to an account and to suits by co- 
owners and quasi-trustees, when the suit 
does not fall under s.10 or Art. 89. If 
Art. 120 epplies, the suit must he brought 
wilhin six years of the date when the right 
to sue accrues. In this case the right to sue 
did not accrue until there was a decision as 
tothe validity of the will and I am of 
opinion thet the date of the decree of the 
first Court in the will suit ‘is the proper 
starting point for limitation. The suit 
having been filed within six years of that 
dete, the plaintiffis entitled to an account 
from the defendant not only of the moneys 
collected by her since the death of her 
husband but also of any moneys received 
by her out of the collections made by her 
husband before his death. The appeal is, 
therefore, allowed with costs throughout and 
the decree granted by the trial Court will 
be modified accordingly. 

The memorendum of cross-objections is 
dismissed with costs. 

Leave to appeal granted. 

A. Appeal dismissed. 


LAHORE HIGH COURT 
Second Civil Appeals Nos. 1493 of 1932 
and 5 of 1933 
DALIP SINGS, J. 

MISRI LAL—APPELLANT 
VETSUS 
BABU LAL-—RESPONDENT. 

Custom (Punjab)—Succession—Gaur_ Brahmans of 
village Chiragh in Delhi Province—Whether govern- 
ed by custom allowing right of representation for 
collateral succession—Hindu Law and Custom 
Right of representation—Riwa)-l-am clear—Onus of 
proof—Hindu Law—Applicability—Presumption as 
to high caste Hindus—Punjab Customary Law, what 


is. 

Gaur Brahmins of village Chiragh, in the Delhi 
Province, in the matters of succession of property’ 
are governed by a custom which admits the right 
of representation so far as collateral succession 15 


1933 
concerned, the right of representation is recognised 
in Hindu Law in joint families tu a limited ex- 
tent. It would be an easy step as a modification of 
Hindu Law that custom should extend the right of 
representation to collateral succession beyund the 
joint family. The mere fact that the persuns are 
parties or had nothing to do with agriculture 
would not, I consider, show that a definite state- 
ment made in a riwaj-i-am was wrong nor would 
it.shift the onus casi, by that statement on the 


party asserting the contrary without proof of much .- 


more than a mere hypothetical argument based on 
the caste cf the parties or their occupation. 

In the case of high caste Hindus, the first pre- 
sumption is that they follow Hindu Law and net 
what by a convenient phrase is generally called 
“Punjab Customary Law or Agricultural Customary 
Law. 

There is no such thing as the Punjab 
Customary Law in the same sense that there is a 
Hindu Law ora Muhammadan Law. The expres- 
sion is nothing more than a convenient phrase for 
describing certain customs which long experience 
has shown frequently govern tribes occupied in 
agriculture and forming compact village com- 
munities throughout the Punjab. In the case of any 
particular tribe, it does not follow that because 
they are governed in certain cases by certain 
customs it follows as a matter of course that they 
have adopted or followed the entire body of cus- 
toms common to various agricultural tribles. 


S.C. A. from an order of the District 
Judge, Delhi, dated June 20, 1932. 


Mr. Kishan Dyal, for the Appellant. 
Mr. J. G. Sethi, for the Respondents. 


< Judgment.—These two connected ap- 
peals can be disposed of in one judgment. 
Jhe point arising in the first appeal is 
whether Gaur Brahmins of village Chi- 
ragh in the Delhi Province in the matters 
of succession of property are governed by 
a custom which admits the right of re- 
presentation so far as collateral succession 
is concerned or whether they are govern- 
ed by Hindu Law by whieh the nearer 
kindred would exclude the more remote. 
The learned Appellate Court has held 
that the parties are governed by custom. 
ln the second appeal the same point arises 
with reference to village Pahladpur Banger. 
In this case also the Appellate Court held 
that the parties were governed by the 
custom stated above. Certificate of eppeal 
was granted in both cases. The learned 
Counsel for the appellant has cited the 
following cases, Chuttan v. Ramchand (1), 
a decision concerning the family in the 
first appeal; Bhagwant v. Sicaram (2), 
Wazir Singh v. Moti Singh (3), Salig Ram 


(1) 86 P R 1904, 

(1) AIR 1931 Lah. 491; 134 Ind. Cas, 302; 32 PLR 
284; Ind. Rul, (1931) Lah. 926. i 

(3) 7 L 522; 94 Ind, Cas, 492; A I R 1926 Lah, 395; 
.. PLR 86, 
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v. Badhawo (4), Khazanehand v. Paras- 


ram (5) and Mansa v. Suria (6). The 
leanea Counsel for the respondent in 
the first uppeal has cited Chhajji v. 


Bhagatram (7) and Thakardas v. Gopaldas 
137 Ind. Cas. 81 (8). He has also referred 
to Exs. D-4, D-7, D-IL and Badlu v. 
Umrao Kuer, 142 ind, Ces. 284 (9). 

The sème Counsel appesred for the 
appellants in the second appeal. There 
is a different Counsel for respondents but 
the argumentis ere the same in both ap- 
peals, with the distinction ihat, in the 
second appeal, the parties are not proved 
to have and it wes not contended on 
their behalf, thet they exercised any 
priestly functions. It may be taken as 
settled law that, in the case of high caste 
Findus, the first presumption is that they 
follow Hindu Law and not what by a cou- 
venient phrase is generally called “ Punjab 
Customay L.w or Agriculiural Customary 
Law.” lt should, however, elways be borne 
in mind that there is no such thing as 
the Punjab Customary Law in the same 
sense that there is a Hindu Law or 9» 
Muhammeden Law. The expression js 
nothing more thin a convenient phrase 
for describing certain customs which long 
experience has shown frequently govern 
tribes occupied in agriculiure and forming 
compact village communities throughout the 
Punjab. It must, however, be always 
remembered that, in the case of any 
particular tribe, it does not follow that 
because they are governed in certain cases 
by certain customs, it follows as a matter 
of ccurse that they have adopted or followed 
ihe entire body of customs common to 
varlous agricultural tribes. If the position 
is kept clearly in mind many of the rul- 
ings sited really can be shown to apply 
only to the facts ot the particular case. 
In this appeal the raiwaj-i-am is perfectly 
clear and ıt states that the answer of all 
tribes tothe questicn whether in matters 
of succession they recognise the right of 
representation was in the affirmative. This 
being so, according to the ruling of their 
Lordships of the Privy Council, Vaishno 

(1) 4 L 254; 73 Ind. Cas, 759; A IR 1923 Lah, 501; 
5LLd 471, 

(5) 6 L 324; 90 Ind. Cas. 1045; A I R 1925 Lah, 646; 
2t F L R 627, i 

(6) 99 P R 1909; 4 Ind. Cas. 853.16 P L R 1910; 170 
PW R 1909. 

(7) 15 Lah, 739; 148 Ind. Cas. 862; A I R 1934 Lah, 
580; 35 P L R 383: 6 R L 607. 

(8) 137 Ind. Cas. 81; A I R 932 Lah 326; 33 PL 
R 257; Ind. Rul. (1932) Lah. 274. 

(9) 142 Ind, Cas. 244; AJR 1933 Lah. 473; 34 PL 
R 351; Ind, Rul (1933) Lab. 184, 
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Detti v. Rameshri (10), it follows that the 
onus lies on the person claiming that the 
raiwaj-i-am is wrong. 

There is no proof in this case of eny 
instance, judicial or non-judicial, con- 
trary tothe statement made inthe riwaj- 
itam. The learned Counsel, however, 
relies on the fact that -these Brahmins, 
though they form a compact village com- 
munity or at any rate a large section of 
one, do not follow agriculture as their 
main profession. He contends that the 
parties still *exercised priestly functions 
and that the members of the tribe as a 
rule depend more on their priestly functions 
and on service than on agriculture. All 
this argument, it appears to me, might 
be a good argument, if an inference was 
sought to be drawn that these persons 
followed the custom common to agriculural 
tribes in the Punjab. But, in this case, 
it is not necessary to go so far as that 
at all. The right of representation 
is recognised in Hindu Law in 
joint families to a limited extent. It wovld 
be an easy step as a modification of 
Hindu Law that custom should extend the 
right of representation to collateral succes- 
sion beyond the joint family. The mere 
fact that the persons are parties or had 
nothing todo with agriculture would not, 
I consider, show that a definite statement 
made in a riwaj-i-am was wrong nor 
would it shift the onus cast, by that 
statement on the party asserting the con- 
trary without proof of much more than a 
mere hypothetical ergument based on the 
caste of the parties or their occupation. 
I consider, therefore, that the appeals 
fail and they are dismissed with costs 
accordingly. 

N. : Appeals dismissed. 
(10) 10 Lah. 86; 113 Ind. Cas. 1; A I R 1928 P O 294; 


55 IA 407; 29PLR 644; 55 M L J 746; 28 L W 
908: 49 O L J 38; (1929) M W N 5 (P. 0). 





MADRAS HIGH COURT 
Criminal Revision Case No. 638 of 1935 
(Criminal Revision Petition No. 589 of 1935) 
- January 16, 1936 


Kina, J. 
In re RAJARATNAM PILLAI-—Acovuszp 
—PETITIONER 
Criminal Procedure Code (Act V of 1898), ss. 246, 
190—-Railways Act (IX of 1890), s. 121—Penal Code 
(Act XLV of 1860), s 223—Charge for summon case 
—Altering charge into offence triable as warrant 
case—Legality. e 
‘Once a Magistrate hes taken cognisance of a case 
as a summons case he cannot convict the accused 
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for anything but an offence triable ag a summons 
case. 

Where a person was charged with an offence: falling ` 
within s. 121 ofthe Railways Act (ani: offence tri- 
able as a summons case) but after the evidence 
of the prosecution was taken, the Magistrate, think- 
ing that the accused had committed an offence 
under s. 323 of the Penal Code also, converted the 
proceedings before him into warrant case and framed 
a charge for an offence under s, 323 of the Penal 


`~ Code also: 


Held, that the procedure adopted by the Magistrate 
was illegal; 
_Held, olso that, as it was on his own informa- 
tion that the Magistrate believed that an offence. 
under s. 323 had been committed, it was the duty 
of the Magistrate under s. 190 (c), Criminal Pro- 
cedure Ocde, to afford the ascused an opportunity 
of saying whether ne wished to be tried by another 
Magistrate, 


Or. R. P. under ss. 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the order of the 
Court of the Second Class Magistrate of 
a PE ia ©. ©. No. 179 of- 
1935. 
Messrs. K. S. Jayarama Ayyar and G. 
Gopalasami, for the Petitioner. 

The Public Prosecutor, for the Crown. 

Order.—The petitioner in this case hog 
been prosecuted by the Police on a charge 
sheet in which it is alleged that he had 
interfered with a certain Station Master 
in the exercise of his duty and in the 
course of that interference had slapped 
him on his cheek. The charge sheet sps- 
cifically referred to his offence as falling 
simply within s. 121 of the Railways Act, 
IX of 1890, the maximum punishment for 
which isa fine of Rs. 100. The Second 
Class Magistrate of Thiruvadamarudur on 
receiving this charge sheet took cogni-, 
sance of the case as involving an offence 
under that section of the Railways Act and 
as he was bound to do he proceeded 
with the trial of the case under the pro- 
cedure laid down for the trial of the sum- 
mons cases. After he had taken the evi- 
dence of the prosecution in full, it oc- 
curred to him that that evidence also estab- 
lished an offence under s. 323, Indian Penal 
Code, for which offence the maximum 
punishment awardable is imprisonment for 
one year. The trial for an offence under 
s. 323, must be held according to the pro- 
cedure laid down for the triel of warrant 
cases and what the Magistrate did was 
to convert the proceedings before him for 
a summons case into a warrant case and 
to frame a charge egainst the petitioner 
for both an offence under s. 393, Indian Pe- - 
nal Code and an offence under s. 121 of 
the Railways Act. 

It is argued in support of this petition 
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that thls procedure is illegal, thet there is 
no provision in the Code which can jus- 
tify it and that once a Magistrate has 
taken cognizance of an offence which is 
triable only according to the procedure 
applicable to summons cases, he can in no 
circumstances proceed against an accus- 
ed person for a more serious type of offence 
to be dealt with only under warrant cases. 
In support of this argument I have been 
referred tos. 246 of the Criminal Proce- 
dure Code. That section runs as follows : 

“A Magistrate may under s. 243, or 255, convict 
an accused of any offence triable under this chap- 
ter which from the facts admitted or proved hs 


appears to have committed, whatever may be 
tne nature of the complaint or summons,” 


‘l'riable under this chapter’ means of 
course any offence triable underthe pro- 
cedure laid down for the trial of summons 
cases and although this s. 246, does not 
contain any explicit prohibition of the pro- 
cedure now complained egainst, it is quite 
obvious that such prohibition is implied 
in it and that once a Magistrate has taken 
cognisance of a summons case, he cannot 
convict an accused person for anything 
but an offence triable as a summons case. 
No -doubt the Magistrate, might, had he 
felt so inclined, have scrutinised the charge 
sheet when he first reczived it, and have 
come to the conclusion that an offence 
under s. 323, was therein disclosed. He 
could then haye commenced the whole 
proceedings according to the procedure 
laid down for warrant cases ; but not having 
done that, it seems to me that unders. 246, 
he is precluded from convicting the pre- 
sent petitioner for any offence under s. 323 
and, therefore, cf course precluded from 
framing any charge of an offence under 
that section against him. 

It has also been pointed out that under 
s. 190, Criminal ‘Procedure Code, itis not 
upon areportin writing made by a Police 
Officer but upon the knowledge of the 
Magistrate himself gained by the evidence 
to which he has listened that the Magis- 
trate has come to the conclusion that an 
offence under s. 823, may have been com- 
mitted and thut if the Magistrate takes 
cognisance of such en offence under s. 190 
(e) itis his bounden duty to afford the 
accused person an opportunity of saying 
whether he wishes to be tried or not to 
be tried by that Magistrate. This proce- 
dure also has not been followed in the pre- 
sent case. 

On these grounds this petition will be 
allowed and the order of the Magistrate 
complained against will be set aside. The 
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case will be sent beck to the Magistrate 
who should proceed to dispose of it accord- , 
ing to law on the understanding that the 
only offence with which he is concerned 


is the offenceunder s. 121 of the Railways 
Act. 


A. Petition allowed. 
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MADRAS HIGH COURT 
Civil Revision Petition No. 1650 of 1935 
December 20, 1935 
STONE, J. 

PISPATI GURUSAMAYYA AND ANOTIER— 
Pratntires Nos. 2 & 4——PETITIONERS 
Nos. 2 & 4 

LOTUS ' 

Tan HINDU RELIGIOUS ENDOWMENT 

BOARD, MADRAS AND orarks—Derenpants— 
RESPONDENTS 

Madras Hindu Religious Endowments Act (II of 
1927), s. 73—Suit for declaration that a pirticular 
thing is a sacred thing and to restrain its sale by 
trustee—Jurisdiction of Civil Court. 

A suit which has for its object a declaration 
that a particular thing is a sacred thing and which 
claims an injunction to restrain its sale by the 
trustee is not a suit in respect of the administra- 
tion or management of the trust within the mean- 
ing of s. 73 of the -Madras Hindu Religious Eadow- 
ments Act and is not barred by the said section. 
Vythilings Pandara Sannadhi v. Ranganatha Mud- 
alliar (1), Vaithilinga Pandara Sannadhi v. Temple 
Committee, Tirmevzlly Circle (2) anil Tulasi Ram v. 
Chairman, Municipal Council, Madura (3), referred 
Lo. 

In the case of such a suit it is quite improper 
to permit the alleged sacred object to be sold by 
refusing the prayer for injunction while at the same 
time keeping the litigation on foot. 


C. Revn. P. under ss. 115 of Act V of 1993 
and 107 of the Government of India Act, 
praying the High Court to revise the order 
of the District Gcurt of Chittor, dated De- 
cember 10, 1935 and made in C. M. A. No. 
30 of 1985 preferred against the order of 
the Gaurt of District Munsif of Sholinghur, 
datcd November 25, 1935 and made in L A. 
No. 782 of 1935 in O. S& No. 398 of 
1935. 

Mr. K. Raja Ayyar for Mr. N . Sivaranma 
Krishna Ayyar, for the Petitioners, 
` Messrs. K. Krishnaswami Ayyangar V. 5. 
Rangachari, P. V. Rajamannar, K. Subba 
Rao and N. Suryanarayana, for the Res- 
pondents. 


Judgment.—This Civil Rcvision Petition 
raises what is in my opinion an important 
point and one that I should like to have 
had more time to consider. On the other 
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hand itis an urgent matter which cannot 
conveniently be transferred to the next 
term orsent to another Judge for disposals. 
The question in issue cen be stated :s 
follows: On behalf of the general body of 
worshippers of an expected temple can 
some of them bring è suit for a declaration 
thata certain article in tke temple is a 
sacred article the sale of which would be 
a breach of trust and for an injunction res- 
training such sale. It issaidin the order 
which this petition seeks to revise that whe- 
ther or not such a suit lies, the claim by 
way ofan interim injunction pending dis- 
. posal of the suit restraining the sale of the 
object in question should not be 
granted. 

Whether the suit lies or not is a matter 
of wide general importance. It may well 
be that these objects in question here are 
matters ofno great-moment. I say nothing 
as to that. The mere fact that one of them 
is avery valuable jewel oris alleged to be 
avery valuable jewel does not make the 
roatter important. Whatis important is the 
principle. The principle is this. Can wor- 
shipers (or indéed the trustees of a temple) 
seek the aid of the Court in preventing the 
discretion of the temple or breaches of trust 
in relation toa temple or, are they to be 
limited to the various specific remedies 
given by the various sections of the Madras 
Hindu Religious Endowments Act. I have 
searched in vain the various sections and 
I can find nothing which provides anything 
in the nature of a quiatianed suit or anything 
that enables worshipers to prevent a breach 
of trust as distinct from claiming a remedy 
in respact of a breach of trust already com- 
mitted. Jrespectfully agree with Vaithi- 
linga Pandara Sannadhi v. Ranganatha 
Mudaliar (1), in that it takes the view that 
a certain dictum of Curgenven, J. in Vatthi- 
linga Pandara Sanadhiv. Temple Commiiiee, 
Tinnevelly Circle (2), in which he construes 
the words in s. 73 of 
Endowment Act “except as provided by this 
Act” as meaning contrary tothe provisions 
‘of this Act as obiter and I should have 
hesitated to go so far myself ; but I am also 
‘ clearly of the opinion that s. 73 of the 
Madras Hindu Religious Endowments Act: 
should be strictly construed. (See: Tulasi. 
ram V: Chairman, Municipal Council, Ma. 


9 57 M 362; 150 Ind. Cas. 448; (1933) M W N 1235; 
AIR 1934 Mad. 126; 66M LJ 98; 39 L W 205;6 R 
M 722, 

(2) 54 M 1011, 189fnd. Cas. 14; A IR 1931 Mad. 
at 34 L W 254; Ind, Rul. (1931) Mad, #02; 61M LJ 


t 
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dura (3), and Ido not find that it prohibits 
bringing of suits other than a suit in res- 
pect of administration or management. 1 
do not think that proceedings wnich have . 
for their object a declaration that a par- 
ticular thing isa secred thing and whieh 
claims en injunction to restrain its sale— 
fall within the meaning of asuit for ad- 
ministration or management, though it 
may well be that as a consequence of the 
suit being successful, the trustees may be re- 
strained from doing an act which would other: 
wise if not a breaca of trust be an, getto 
be.done in course of administration’ and 
management. But I should have consider- 
ed it my duty to have considered much 
more fully the exact scope of s. 73 were 
it necessary at this stage to decide the 
suit but that is not what has now to be de- 
cided. Indeed the learned District Munsif 
proceeded on the basis that the suit 
will continue and he has refused an interim 
injunction. I can see nothing more stulti- 
fying than to permit the alleged sacred 
object to be sold or pledged while at ths 
same time keeping on foot this litigation 
which has for its purpose a declaration that 
the sacred object cannot be’ sold or pledged 
and which seeks a perpetual injunction 
to restrain such sale or pledge on the ground 
that to doso would be to desecrate a 
sacred object. Had the parties egreed, 
evidently the proper course to adopt would 
have been to treat the application for 
interim injunction as the trial of the action; 
but that course did not commend itself to 
either side. It seems to me therefore that 
28 the action is continuing, the only possi- 
ble course totake on the application for 
interim injunction is to grant it. This 
may result in considerable inconvenience 
and some loss and that inconvenience. and 
loss should be restricted as much as possi- 
ble. I therefore direct that the suit be ex- 
pedited as much as possible. The injunc- 
tion will continue till the trial of the 
action. 
The Civil Revision Petition succeeds, costs 
throughout to be costs inthe cause. ie 
Petition allowed. = 


A. 
(3) 55 M 298 at: p. 311; 135 Ind. Cas. 452; 34 LW 


697; AIR 1932-Mad. 90; Ind. Rul. (1932) Mad. 132: 62 


M LJ 71. ‘ 
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BOMBAY HIGH COURT 

First Civil Appeal No. 97 of 1929 

J uly 3; 1935. 
BaRLEE AND SEN, Jd. 
DHONDI DNYANOO SINDE—PLAINTIFF 
~-APPELLANT 
VETSUS 
RAMA BALA SINDE AND oTagrs— 


DerenpANts—RESPONDENTS 

Hindu Law—Adoption (Bombay School) — Adoption 
by widow—-Powers, if limited-- Death of propositus 
leaving widow, brother's son Nand daughter B—N 
taking by survivorship — Deathof N — Adoption by 
widow — Adoption, votidity of—Adopted son, if can 
challenge alienation by widow. 

According to the Bombay School of Hindu Law, a 
Hindu widow, unless she was expressly forbidden 
by her husband to adoptasun tohim, can do go, 
although he died undivided and she has not obtained 
the consent of his surviving co-parceners. Having 
regard to the well-established doctrine as totne 
religious efficacy of sonship, great caution should 
be observed in shutting the door upon any authoris- 
ed adoption by the widow of a sonless man, as the 
Hindu Law itself sets nolimit to the exerciss of such 
power during the life-timeof the widow. Bhimabai 
y, Gurunathgouda Khandappagouda (1) and Amaren- 
at ra aan v. Sanatan Singh (2), relied on. [p. 850, 
col, 1. 

A Hindu governed by the Bombay School died 
leaving behind him his widow and his brother's 
son and daughter. After his death the widow 
made certain alienations of joint family property. 


DIONDE DNYANOO SINDE v. RAMA BALA sinde (BÓM;) 
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After the deathof her husband's brotner’s son, the 
widow adopted ason who claimed the property for 
himself and questioned the alienation : 

Held, thatthe adoption was valid, under the Bom- 
bay Law and that on the date of the adoption 
the position of tne adopted son could not be that of a 
sun who came into a joint family, as the family had 
already lost its character as joint family, there being 
no other male member of the family except the 
husband's brother's son N and hence the rights of 
the adopted son to succession must be postponed 
after those of N's sister. Consequently the adopted 
son was not in a position to challenge the alienations 
made by the widow and could not during the life- 
time of N's sister take his stand on his adoption for 
this purpose, 


F. C. A. from the decision of the First Class 
Sub-Judge, Satara, in C. 8. No. 922 of 
1926. 


Mr. K. N. Koyajee, for tbe Appellant. 

Messrs. P. V. Kane and P. B. Gajen- 
dragadkar, for the Respondents. 

Judgment.—This is an appeal against 
the decision of the First Class Subordinate 
Judge of Satara dismissing the plaintiff's 
suit to recover possession of the property 
mentioned inthe plaint with future mesne 
profits and other consequential reliefs. The 
relation between the parties will be apparent 
from the undermentioned genealogy. 





ROWLAJI 
| 
| | 
Santoo Ranoo 
| | 
Hari Gopala 
| [ | 
Doyanoom M. Jana Balu (daughters) 
[Defendant No. 4 
(Died 8th July 1907) 
| yt | salle: 
Balu | Dnyanoo M. (daughters) “= Nivritti Banu 
M. Bayabai M. Balai (Died 7th May 1909) 
; | Defendant No. 3 
| 
| 
Ramu Ganpati 


Defendant No. 1 


The following are the relevant dates 
in the order of events: Dnyanoo died on 
July 8, 1907. Nivritti who is alleged to be 
the son of Balu died on May 7, 1909. The 
gift-deed passed by Jana in favour of 
Dnyanoo, son of Hari, is dated May 15, 1913, 
and the dced of adoption adopting. the 
plaintiif is dated September 15, 1919. On 
July 4, 1921, the plaintiff soid half his 
share in the plaint property (except items 
Nos. 10, ll as specified in the plaint) .to 
plaintiff No. 2. The plaintiffs case was 
that he had been adopted by Jana, defen- 
dant No. 4, wife of Dnyanoo . and that, 


161—107 & 108 


Dsfendant No. 2 


therefore, the alienations made by Jana 
were invalid and that accordingly he and 
his vendee plaintiff No.2, were “entitled 
tothe property in suit. One of the con- 
tentions of the defendants was that Jana 
was not the widow of the last male holder, 
that Dnyanoo’s nephew (Balus son) Niv- 
ritti who was a joint co-parcener with 
Dnyanoo, had survived Dnvanoo and that, 
therefore, Jana could not legally make i, 
valid edoption. The learned Subordinate 
Judge held that Nivritti Was proved to 
have been the son of Balu and to have 
died after Dnyanoo, He also held that 
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the factum ofthe adoption was proved. 
But he found that plaintiff No. 1's adop- 
‘tion was clearly invalid, on the ground 
that Nivritti had survived Dnyanco. Mr. 
‘Koyajee, for the appellant began his argu- 
-ments by a reference io certain Czses 
‘that have been decided by . the Privy 
-Council subsequent tothe decision of the 
‘learned Subordinate Judge. In particular 
he referred to. Bhimabai v. Gurunathgouda 
Khandappagcuda (1), Amarendra Mansingh 
v. Sanaian Singh (2), and Vijayasingje 
Chhatrasingji v. Shivasangji Bhimasangjt (3). 

Now one effect ofthese decisions is that 
they establish that ‘according to the law 
“prevalent in this province a Hindu widow, 
unless she was expressly forbidden by her 
husband to adopt ason to` him can do so 
-although he died undivided and she has 
not oblained the consent of his surviving 
co-parceners. {n the second case referred 
to, their Lordships observed that having 
‘Yegard to the well-established doctrine as 
to the religious efficacy of sonship, great 
caution should. be observed in shutting 
the door upon any authorised adoption 
by the widow of a sonless man, as’ the 
‘Hindu, Law itself sets no limit to the ex- 
ercise of such power during the lifetime 
of the widow. Mr. Koyajee also relied on 
this case particularly in support of his ~ 
conlention that whether there were co- 
parceners or not existing at the time of the 
adoption and even whether the family of 
the deceased had remained a joint family 
or not at the time, the power of a widow 
to adopt a son remains altogether unaffect- 
ed by such circumstances. One of the 
passages relied on in this connection runs 
thus (p. 2597) : 

“It necessarily follows, their, Lordships think, 
from this decision, that the vesting of the pro- 
perty on the death of the last holder in-someone 
other than the adopting widow, be it either another 
co-parcener of the joint family, or an outsider 


claiming by revertion, or, their Lerdshizs would 
add, by inheritance, cannot be in itself the test of 


* (1) 60 I A 25; 14] Ind. Cas.9; AIR 1933 PC)) 
5715 157; Ind. kul. (1933) P G 1; 6a M Ld 34; (1935: 
MWN1;100W N 27; 37 LW 81! 56 OL J 549; 
37 O WN 210; 35 Bom. L R 200; (1933) A'L J 363 


(P ©) 

` (2) 601 A 212; 143 Ind. Cas. 441; AI R1933P 0 
155; 12 Pat. 642; Ind. hul. (1933) P C168; 37C WN 
‘938; (1933) M W N 769; 38 L W 1;65 M Ld 203: 14 
P -L 'T 394; (1933) ALJ 710;57 C L J 593; 35 Bom. 
LR 859 (P.O), 

= (3) 62 I A 161; 155 Ind. Cas. 493; AIR 1935 PO 
95; 99 B- 360; (1935) O W N 6415; (1935) M W N 434; 7 
R PO 207; 6¢ M L J 701; (1935) A L J 690; 39 Cw 
panes 61 C LJ ®6; 42 L Wi; 37 Bom. L R 562 
(P: O.). i a 
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the continuance or extinction of the power of adop- 
tion.” 
The contention c£ the learned Advocaies 
for the respondents on this point mainly is 
that even téking for granted that ihe 
widow hasthe power of adopting «son 
in such cases, itis the effect of such ado- 
ption that is important end the effect, 
according to them, is thet if the adepticn 
is made after the joint property hes passed 
by succession from the sale surviving co- 
parcener tohis heirs, the adoption cannot 
have the effect of divesting the estate. In 
support of this contention the learned 
Advocates rely on Chandra v. Gojarabat 
(4), which is refarred to at p. 40* in Baimabar 
v. Gurunathgouda Khandappagouda (l), 
where their Lordships quoted with epproval 
the following passage in ` Chandra v. 
Gojarabai (4), at p. 4717 : i 
' “When the inheritance devolved from Nana (the 
last surviving co-parcener) upon his widow. ..,it 
devolved not by succession as in an undivided 
family but strictly by inheritance as if Nana had 
been a separated house-holder, Strictly speaking, 
according tothe view taken by our Courts, ‘there 
was at Nana’s death no undivided family remair- 


4 


‘ing into which an adopted sun could be admitted. 


by virtue of his adoption,” 

Their Lordships approved of this deci- 
sion but distinguished it from the case 
under consideration, viz, Bhimabai ~v. 
Gurunathgouda Khandappagouda (1), on the 
ground that the principle in the earlier 
case did not apply. The contention of the 
learned Advocates for the respondents 
therefore is that though Jana might have 
had aright toadopt a sen—though they 
do not admit that she had such a right— 
the adoption could not have the effect of 
divesting the. estate- which. had vested: 
after Dnyanoo'’s death in Nivritti, and 
which later on’ after Nivritti’s death 
vested in his sister Banu. This, it is con- 
tended, is not acase of property devolv- 
ing by survivorship as the plaint property 
on Nivritti’s death went by rules of suc- 
cession to his sister Benu, and tbe argu- 
ment isthat on the date of adoption the 
properly ın question having already been 
inherited by Banu, and the adopied son, 
being a more distant heir to Nivritti than 
Banu, viz., an uncle's son, could not claim 
the said property. In our view this line 
of argument is in accordance with the 
principles applicable to tLe facts of this 
case and isan effective answer to the 
arguments advanced by Mr. Koyajee. Mr. 
Koyajee'’s arguments at their best may 


(1) 14 B 463. 
*Page of 601. A.—[Ed} _ 


. {Page of lg B.— [Hd] 
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Þe put thus that plaintiff No. 1, though he 
was adopted in the year 1919 must be taken 
to be and tohave the righis of Dnyanoo's son 
right from the time of Dnyanoo’s death in 
‘1907, and, that, therefore, he must be taken 
to have succeeded tothe estate by right of 
survivorship. In our opinion this really 
amounts toa legal fiction in support of 
which we find no legal authority or justi- 
fication. 


As regards the questions of fact, viz., 
whether Nivritti was the last. male member 
ofthe family and whether the adoption of 
the plaintiff was avalid adoption we are 
of opinion that as regards the first, the 
learned Subordinate Judge's . conclusion 
must be accepted and as. regards the 
‘second that not only the factum of adoption 
is proved, but that the widowJana must 
be held to have validly adopted plaintiff 
No. 1. The learned Advocates for the 
respondents contest bolh these propositions. 


It is, however, in our opinion, unnecessary | 


to discuss the evidence on these points at 
great length. Onthe first pointthe ques- 
tion ofthe onus of proof does not appear 
to be very important as both the sides 
have adduced their evidence and the 
learned Subordinate Judge, before whom 
the evidence was given and who had 
an opportunity of obseiving the demean- 
our of the witnesses, has, in our opinion, 
rightly come to the conclusion that Niv- 
ritti was the son of Balu, and that he 
survived. Dnyanso who died inthe year 
1907. As regards the second point, in 
_ view of the recent Privy Council rulings 
referred to, there is no doubt in our minds 
that the adoption of plaintiff No. 1 by Jana, 
defendant No. 4, was a valid adoption. 
Now, starting from these two facts, it 
seems tousthat the legal position as re- 
gards the effect of the apoption is, as I 
have already stated, that at the date of 
the adoption the pzsition of the adopted 
son could not be that of ason who came 
into a joint family; the family in the pre- 
sent case had already lost its character as 
joint family, there being no olher male 
member of the family except Nivritti. 
That being so, the rights of the adopted 
son tu succession must be. postponed after 
those of Banu, th sister of Nivritti. In 
view ofthis conclusion we must hold that 
the plaintif is not in a position to challenge 
the alienations made by defendant No. 4 
and cannot during the lifetime of Banu, 
take his stand on his adoption for this 
purpose. Therefore the plaintiff's suit must 
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fail and the appeal must be dismissed 
with costs. l 
N. Appeal dismissed. 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 1327 of 1932 
January 15, 1936 
SULAIMAN, C. J. AND BENNET, J. 
Syed LATAFAT HUSAIN AND OHERS— 

APPELLANTS 


VETSUS ; 
Syed HIDAYAT HUSAIN AND OTHERS— 


RESPONDENTS 
Muhammadan Law—Inheritance— Whether can be 


“relinquished during lifetime of ancestor—Hstop- 
. pel — Applicability to such cases—Contract of relin- 


quishment, when can be enforced -Transfer of Pro- 
perty Act (IV of 1882), s. 6. 
Under the Muhammadan Law a relinquishment 


"by an heir who has no interest in the life time 


of his ancestor is invalid and void; on principle 
there seems to be no distinction between the rules 
ot English Law and the rules of Muhammadan 
Such a release or renunciation cannot be 
operative so as to divest the heir of all rights in 
the. inheritances: when the succession opens and to 
vest the whole property in, the other person in 
whose favour tha relinquishment was made, ln- 
heritance is governed by the personal law of the 
deceased owner, and the devolution of property is 


-brought about by the operation of law, and does 
mot depend on the will of the heir. But there is 


nothing to prevent an heir from not claiming a 
share in the’ property which has devolved on him 
or from so acting as to estop himself from claiming 


it. [p. 853, col. 2.] 


[Case-law referred to. ] i 
But there is nothing illegal in a person for good 


“consideration, contracting not to claim the estate, 


in the event of his becoming entitled to inhərit 
on the decease of a living person; and the pro- 


visions ofs.6 of the Transfer of Property Act do 


not in any way create a bar against the legality 
Tha question of estoppel is 
really a question arising under the Contract Act 
and the Evidence Act, and is not a question 
strictly arising under the Muhammadan Law. O£ 
course where the consideration is received and it 
is only a cash consideration and the contract is 
subsequently sought to be enforced, it would bea 


matter of discretion for ths Court to refuss specific 


performance and to make the plaintiff pay compen- 
sation when he is not carrying out his contract. 


‘But in cases where the agreement has been eff:cted 


in a form which makes it impossible for the Gourt 
to grant adequate compensation to the aggrisved 
party ths agreement may well be enforced, and the 
plaintiff be held bound by it. [ibid] 

[Case-law referred to.] S 

S. O. A. fromthe decision of the Subordi- 
nate Judge of Allahabad, dated July 14, 
1932. ' 


Messrs. K. Verma, Zafar Mehdi and 


Hyder Mehdi, for the Appellants. 


Dr. K. N. Katju and Më. Mahbub Alam, 
for the Respondents. 


Judgment.—This is a plaintiff's appeal 
arising out of a suit for recavery of posses- 
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sion of  1/8th share in tke inheritence of 
the plaintifi’s deceased husband Fasahat 
Husain. Originally Fasahet Husain end 
his brother, Tahawar Husain, were entitled 
to equal shates in seme ‘property; and 
Tahawar Husain died, his estate devolving 
on his mother Musammat Sanjha Bibi, 
under the Sma Law. Musammat Seniha 
Bibi gifted this property to Fasahat 
Husain’s son from his frst wife, in 1894. 
On November 6, 1920, two documents were 
executed: one was ‘a deed of wakf by 
Fasahat Husain under which he appointed 
his second wife, the present plaintiff, 
Shafigqun-nisa, as the mutawalli, and con- 
‘stituted the’ children of Shatiqun-nisa es 
the beneficiaries; .and.the second was a 
deed of release executed by Shafiqun-nisa 
under which she relinquished her claim to 
her dower against the property of her hus- 
band, and also relinquished her claim to 
any inheritance in the estate reserved 
by him. Fasahat Husain died in 1928. 
Thereupon, contrary to the release made by 
Shafigqun-nisa she brought the present suit 
to recover her 1/8th share in the inheritance 
of Fasahat Husain. She has not pressed 
her claim for her dower. The only ques- 
tion that arose for consideration was whe- 
ther Shafiqun-nisa could obtain a decree 
for possession of the 1/8th share in the 
estate left by Fasahat Husain when she had 
in his lifetime renounced her claim to such 
inheritance. Both. the. Courts below have 
dismissed the claim. In appeal it is con- 
tended before us that a relinquishment of 
the right of succession made by a Muham- 
madan heir is prohibited by the Muham- 
madan Law, andis null and void, and can- 
“not stand in the way of the plaintiff when 
seeking to recover her share of inherit- 
' ance. 

It seems to us that the question raised in 
‘appeal really consists of two paris which 
are distinct and separate from each other. 
The. first is whether a yrelinquishment of 
the right to successicn made by a Muham- 
madan heir is valid in law so asto be bind- 
ing upon him in the sense that the estate 
passes to the person in whose favour the 
relinquishment is made. ‘Lhe second is 
whether, even ifthe relinquisument is not 
effective, there cen be an estoppel in 
certain circumstances. ; 

The preponderance of authorities on the 
first pomb is in favour of the view thet a 
relinguishment ‘by a Muhammadan Leir 
before the succession hes opened is under 
the Muhammadan Law invalid. * The point 
prose in a case decided in 1827 hy the 


LATAHAT HUSAIN’. aIDAYAT atsain (ALL) 


10110 
Sudder Dewenny Adawlut of Bengal in 
Khanam Jan y. Jan Beebee (1), whica 
case was quoted as an authoritative pro- 
nouncement by Macnaghten in his ‘Prin- 
ciples and Precedents of Muhemmadan Law' 
(Case No. XI). In that case the two daugh- 
ters of a Muhammaden lady had renounced 
their right of inheritance to their mother’s 
property on receipt of Rs. 1,004 each from 
persons in whose favour they had executed 
ihe deed. After the death of the mother 
they waited for nearly twelve years, and 
then ultimately brought a suit for recovery 
of their legal shares. The promisees were 
setting up a deed of gift executed by the 
mother in their favour but thet wes not 
upheld. The question then erose whether 
ihe renouncement was valid, and would 
prevent the daughters from claiming their 
snares. The Mufti attached to the Zilla 
Court of Shahabad came to the conclusion 
that inasmuch ss consideration had been 
received, the plaintiffs were not entitled to 
succeed although the right parted with had 
not been in existence at the time. But on 
appeal the Qazi of the Provincial Court and 
the Mufit of Patna expressed the opinion 
thal there was no bar to the claim. The 
Law Officers of the Sudder Dewanny 
Adawlut declared their opinion in favour of 
the accuracy of this view. The view was 
based on the well-recognised proposition 
that during the lifetime of the mother, the 
daughters had no right of inheritance, and 
that, therefore, their renunciation during 
the mother's lifetime of their rights of 
inheritance was null and void, and it 
amounied to giving up something which had . 
no existence at the time, and that according- 
ly such act could not invalidate the rignt of 
inheritance supervenient to the mother’ S 
death, or be any bar to their claim of the 
estate left by her. The question of estoppel, 
either in equity or arising under any rule 
of evidence, does not appear to have been 
directly referred to the Mufits and the Qazi 
tor their opinion. 

So far as the proposition that under the 
Muhammadan Law a renunciation of a future 
rigut of inheritence is not in itself valid is 
concerned, this authority has remained un- 
challenged, and nes been adopted by the 
Various  Lext-book writers. 

We may mention that two later cases 
decided by leir Lordships of the Irivy 
Council do not really negative this prc- 
position. In tue case of Hurmut-ool-nissa 
Begum v. Allahdia Khan (2), there hed 

JJ 48D A 210, 

(z) 17 W R 108, 
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been no plea raised by the defendants that 
eny renunciation of a right to succession 
had been made during the lifetime of 
Hydur Ali, the succession to whom was 
claimed by the plaintif. The suit was 
brought after a long number of years, and 
the mutation of names in favour of the 
defendants had been acquiesced in. Their 
Lordships came to the conclusion that the 
evidence failed to establish thet the 
plaintiffs had any title. In addition their 
Lordships also remarked that according to 
Muhammadan Law there may be a renuncia- 
tion of the right to inherit, and that such a 
renunciation may not be expressed, but 
may be implied from the ceasing or desist- 
ing from prosecuting a claim maintainable 
against another. As no question of a renun- 
ciation in the lifetime of the ancestor had 
arisen in that case, their Lordships’. remark 
presumably related to a renunciation which 
could be implied from the conduct of the 
Plaintiff since the death of: the ancestor. 
Similarly in the case of Muhammad Kamil 
v. Imtiaz Fatima (3) Mubarak Ali hed died 
in 189], and the plaintiff claimed a share in 
the estate left by Mubarak Ali. The suit 
was filed in 1908, and in defence it was 
pleaded that on eccount of the conduct of the 
plaintiff in 1895 there hed been a renuncia- 
tion of her share in the inheritance. There 
was no plea taken that any relinquishment 
had been effected in the lifetime of Mubarak 
Ali. Their Lordships accordingly went into 
the question of fact Whether the plaintiff 
had relinquished her claim and was estopped 
from pressing it or not. 

In Kunhi Mamod v. Kunhi Moidin (4), a 
Bench of the Madras High Court held that 
where a person had executed a deed of 
relinquishment for a consideration of Rs. 150 
renouncing all his claims to the estate of 
a Muhammadan lady, the renunciation was 
binding on the plaintiff and he could not 
be given a decree. This view was subse- 
quently dissented from by a Full Bench 
of the Madras High Court in Asa Beevi v. 
S. K. M. Karuppan Chetty (5), where it was 
held that a transfer or renunciation of a 
contingent right of inheritance is prohibited 
under the Muhammadan Law. ‘The relin- 
quishment in that case had been made in the 
lifetime of the ancestor for a cash con- 
sideration. The Full Bench allowed the 
plaintiff to recover possession of the prop- 


(3) 36 I A 210; 4 Ind. Oas. 457; 10 © L J 297; 11 
Bom. L R 1210; 14 O W N 59; 31 A 557; 19 M L J 697; 
13 O C 183 (P. ©.. 

(4) 19 M 176. l 

(5) 41 M 365; A I R 1918 Mad. 119; 45 Ind. Cas. 35; 

7 L W 215; 34 M L 460, 


LATABAT HUSAIN V. HIDAYAT HUSAIN (ALL) 


853 
erty without calling upon the plaintiff to 
refund the smount. The Bombay High 
Court also in Sumsuddin Govlam Husain v. 
Abdul Husein Kalimuddin (6), has held 
that the chance of an heir-apparent succeed- 
ing to an estate under the Muhammadan 
Law is neither transferable nor releasable 
and has further considered that to uphold 
such g relinquishment would be contrary to 
the intention. of the law (s. 6 of the Trans-' 
fer of Property Act). 

So far as the proposition under the 
Muhammadan Law a relinquishment by an 
heir who has no interest in the lifetime of 
his ancestor is invalid and void is concern- 
ed, the authorities seem to be all one way. 
On principle there seems to be no distinc- 
tion between the rules of English Law and 
the rules of Muhammadan Law. Such 
a release or renunciation cannot be opera- 
tive so as to divest the heir of all rights in 
the inheritance when the succession opens 
and to vest the whole property in the other 
person in whese favour the relinquishment 
wes made. Inheritance is governed by the 
personal law of the deceased owner, and the 
devolution of property is brought about by 
the operation of law, and does not depend 
on the will of the heir. But there is no- 
thing to prevent an heir from not claiming a. 
share in the property which has devolved 
on him or from so acting as to estop him- 
self from claiming it. 

The question of estoppel is really a ques- 
tion arising under the Contract Act, and the 
Evidence Act, and is not a question strictly 
arising under the Muhammadan Law. In 
Mohammad Hashmat Aliv. Kaniz Fatima 
(7),a Bench of this Court held that there 
was nothing illegal in a person, for good 
consideration, contracting not to claim the 
estate, in the event of his becoming entitled 
to inherit on the decease of a living person, 
and further held that the provisions of s. 6 
of the Transfer of Property Act did not 
in any way create a bar against the legality 
ofsuch a contract. The same view was 
expressed in the case of Barati Lal v. Salik 
Ram (8), where a Hindu reversioner had 
relinquished his right upon receipt of con- 
sideration. Obviously s.6 of the Transfer 
of Property Act cannot in terms. apply 
to such a relinquishment. Ifthe relinquish- 
ment is in the nature of a gift or transfer 
of a contingent right then of course 1t 
would be void under s. 6; but if it is mere- 
ly an agreement or contraet for not claiming 

: e i 
* (6) 31 B 165. 


(7) 13 A EJ 110; 27 Ind. Cas. 701. 
(8) 13A L J 1141; 31 Ind. Cas. 919; 38 A 107, 


854 


a contingent right of inheritance when suc- 
cession opens in future, then the case would 
ee governed by the provisions of s. 6 
at all. 

“The contract made by an heir for con- 
sideration not to claim a certain property 
cannot be said to be in any way illegal or 
forbidden by any law. Of course whete 
the consideration is received and it is only 
@ cash consideration and the contract 
is subsequently sought to be enforce- 
ed, it would be a matter of dis- 
cretion for the Court to refuse specific 
performance and to make’ the plaintiff pay 
compensation when he is not carrying out 
his contract. But in cases where the agree- 
ment has been effected in a form which 
makes it impossible for the Court to grant 
adequate compensation to the aggrieved 
party the agreement may well be enforced, 
and the plaintiff be held bound by it. It 
has been held in this Court that contin- 
gent reversioners can enter into a contract 
for consideration which may be held bind- 
ing on them in case they actually succeed 
to the estate: See Mahadeo Prasad v. Maia 
Prasad (9) and Fateh Singh v. Rukmini 
Ravanji Maharaj (10). It was pointed out 
in the case of Moti Shah v. Gandharp Singh 
(11), at pp. 876-7*, that although a reversion- 
ary right cannot be the subject of a 
transfer, for such a transfer ig pro- 
hibited by s 6 of the Transfer of 
Property Act, there was nothing to prevent 
a Teversioner from so acting as to estop 
himself by his own conduct from subse- 
quently claiming a property to which he 
may succeed. Among other cases reliance 
was placed on the pronouncement of their 
Lordships of the Privy Council in the case 
of Kanhai Lal v. Brij Lal (12), where a 
reversioner was held bound by a com- 
promise to which he wes a party, 

_, The finding of the lower Appellate Court 
inthis case in fact is much stronger. Ac- 


cording to the recitals contained in tLe. 


deed of 1elease executed by the plaintiff, it 

is clear that; as found by the lower Appel- 

late Court, the plaintiff had 

ORC: ee her husband 

($ 799; 63 Ind. Cas. 721: 

Baa A TR 1929 Ail. 297. eee 

é 235; 72 Ind. Cas. 8: . 

1983 Al ae as. 8; 45 A 339: A IR 
11) 24 A LJ 873; 96 Ind. Cas. £95- : 

R ee All 715. eee IAS AE A 
12) 40 A 487; 47 Ind. Cas. 207; 22 © W t: 

W 212; 24M LT 23; 35M L J 459: 16 a Bon 

(1918) M W N 709; 28 CL J 394; 5 PI W 294: 96 

ae L R 1048; 459 A 118; A IR 1918 P G79 
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the deed of gift in Ber favour in lieu of 
her desisting from her claim to dower and 
enforcing her prospective rights as an 
heiress of her husband’s estate. The two 
deeds were executed at the same time, and 
on the finding of the lower Appellate? Court 
they formed part and parcel of the seme 
transaction. The husband would not have 
executed the deed of wakf,if the plaintiff 
had not been willing to forego her claim to 
the inheritence and willing to abandon her 
claim to the dower. Now that the husband 
is dead and the deed of wakf has been 
accepied by the plaintiff and she is the. 
mutawallt in possession of the wakf prop- 
érty, she should not be allowed to resile 
from her previous position and claim a 
Share in the inheritance which she had 
abandoned. This would be allowing her 
to commit a fraud on the deceased who 
would not execute the deed of wakf if she 
had not been agreeable to relinquish her 
claim. The learned Judge has come to the 
conclusion that the arrangement between 
the husband and the wife was in the nature 
of a family settlement which js binding on 
the plaintiff. We think that on this finding 
the plaintiff cannot be allowed’ io go back 
upon her renunciation as it is not possible 
to grant her relief for possessicn by making 
her pay compensation to the defendants. The 
case of Nasir-ul-Haq v. Fatyaz-ul-Rahman 
(13), may be distinguishable on the ground 
that in that case the Bench did not ex- 
pressly decide the question of the validity 
of the relinquishment under the Muham- 
madan Law, and proceeded merely on the 
ground that under the arrangements the 
husband and wife had taken life estates and 
the remainder had been settled on the 
children of the marriage; but the cases of 
Mohammad Hasmat Ali v, Kaniz Fatima 
(7) and Barati Lal v. Salik Ram (8), are in 
point, especially the latter, which proceeded 
cn the ground that there had been a family 
settlement of tbe disputed claim. The 
plaintiff end her children were not entitled 
to ob{ain immediate possession of the wakf 
property without the wakf, which they 
succeeded in obtaining, and bed remained 
in pessession of the same for about 8 years 
before the husband died. She cannot be 
allowed new to go back upon the family 
cettlement which, if not enforced, would 
cause injustice to the defendants, who 
would suffer. Accordingly we dismiss the 
appeal with coste. 
D. Appeal dismissed. 

: (13) 33 A 457; 9 Ind. Cas. 530; 8 A L J 275. 
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PATNA HIGH COURT 
Civil Appeal No, 42 of 1931 - 
December 5, 1935. 
COURTNEY-TE8RELL, ©. J. AND 
= MORAMMAD Noor, J. 
SRISH CHANDRA NANDY—Derenpant-- 
APPELLANT 
versus 
RAMJI BECHAR DAS AND OTAERS— 
PLAINTIFFS AND ANOTAEK&—~DEFENDANTS— 
RESPONDENTS l 

Limitation Act (IX of 1908), Sch. I, Art. 48— 
Wrongfully taking coal from one's land—~Suit for 
compensation—F'act known to plaintiff for more than 
three years before date of suit—~Suit, whether bar- 
red—Tort—Trespass—Owner of land trespassed upon 
not knowing that land was his—Trespasser, whether 
exonerated, 

Where the plaintiff knew of the encroachment and 
of the removal of the coal from 


the suit, the fect that the pleintiff did not know 
that the area from which coal was being removed 
was his, will be of no advantage to him and will 
not save the suit from being barred by limitation. 
The knowledge referred to in Art. 48, Limitation 
Act, is the knowledge of the taking away of the 
property. A mistaken belief by the plaintiff that 
the property removed was not his, will not affect 
the running of the period of limitation unless, of 
course, the knowledge of the fact was kept back 
from him by the fraudulent conduct of the defen- 
dant. L. P.E. Pugh v. Ashutosh Sen(1) and Adjai 
Coal Co., Ltd. v. Panna Lal Ghosh (2), followed. Tp. 
859, col. 1.) 

There is no principle of law which exonerates a 
trespasser from the consequences of his act.on the 
ground that the owner of the land trespessed wes 
not aware that the land was his. [p. 859, col. 2.] 


©. A. from original decree of the Sub- 
Judge, Dhanbad, dated June 2, 1930. 

Messrs. Sultan Ahmad and Nitai Chan- 
dra Ghosh, for the Appellant. 

Messrs. Mahabir Prasad, S.C. Mazumdar 
and Harians Kumar, for the Respondents. 

Mohammad Noor, J.—The facts of the 
case out of which this’ appaal has arisen 
are these: Two adjoining villages, Gara- 
ria and Ekra, belong to the Raja of Jheria, 
Gararia being to the north of Ekra. 
mineral rights of these two villages have 
heen leased out by the proprietor, those of 
Ikra todefendant No. 1, the Maharaja of 
Kasim Bazar, whose estate is at present 
managed by the Court of Wards and those 
of Gararia to one Maheshwar Roy who 
sub-leased them to several persons in 
blocks. One such block of 50 bighas ad- 


joining Ekra wason Mach 22, 1901, sub- 


leased tothe plaintiff, and another of 


110 bighas to the east of the above block, 


also adjoining Ekra wason June 8, 1901 
sub-leased to one Sourendra Nath Dutta 


who is said to be a benamidar of defendant. 
No. 1. Sourendra. Nath Dutta in his. turn 
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his place long - 
before three years from the date of institvtion of 
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transferred in 1905 his block to the 
Plaintiff, though the deed wes executed in 
1907. The plaintiff thus got righis in the 
minerals of two blocks of one land of 
Gararia, one of 50 and the other of 110 
bighas. To the south of these blocks is. 
the colliery of defendant No. 1 in village 
Ekra. The plaintiff's case is that defendant 
No. 1, while working his colliery of village 
Ekra encroached upon the lands of vil- 
lage Gararia just to the north of Ekra 
end extracted coal from the two blocks, the 
minerals of which belonged to him as 
stated above. He brought this suit for- 
recovery of the price of the coal thus -re- 
moved and for restraining the defendants 
by injunction from trespassing into the 
plaintiff's lands and removing any more 
coal thereform. 

Defendant No. 1 denied that he had en-. 
croached upon Gararia lands or removed 
any coal thereform and in the alternative - 
pleaded limitation and adverse possession. 
The learned Subordinate Judge has given 
the plaintif » decree for Rs. 17,512-12-0 
and also for injunction as prayed -for by 
the plaintiff. Defendant No. 1 has pre- 
ferred this appeal. The money decree has 
since been assigned by the plaintiff to 
Ramsewak Singh who has been added as 
respondent in the suit. The original 
plaintiff Ramji Bechar Das died during- 
the pendency of the appeal and his four 
sons have been substituted in his place. 
There is also a cross-objection on behalf 
of the original plaintiff claiming 
Rs. 13,268-10-9 in excess of the amount 
decreed by the trial Court. < 

The southern boundary of village Gar- 
aria (as mentioned inthe lease in favour’ 
of Maheshwar Roy and in the iwo sub- 
leases granted by him onein favour of the 
plaintiff and the other in favour of Sou- 
rendra Nath Dutta for 50 and 110 bighas 
of the land, respectively) is village Ekra 
according tothe Thak. (revenue survey) 
map. Inthe sale of thesub-lease by Sou- 
rendra Nath Dutta to the plaintiff the 
southern boundary ofthe 110 bighas of 
land is “Ekra according to the Thak map 
and the railway line.” The case of defendant 
No. 1 before the learned Subordinate 
Judge was that village Gararia ex.iended 
only up to the railway line which runs 
from east to west, or,in other words,the boun- 
dary of the village according to the revenue 
survey map coincided with the railway. line. 
It -wason this basis that the defendant 
denied thb fact of encroachment ag his 
operations end south of ‘the railway Tine. 
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But the boundary line between the two 
villages has been found by the Court be- 
low on the report of the Commissioner to 
be afew hundred yards south of the rail- 
way line. If is, therefore, not disputed now 
that defendant No.1, did in fact encroach 
upon the minerals of Gararia and extracted 
coal lying under its lands. The appeal is, 
therefore, confined tothree points only : 
(1) That the suitin respect of the coal 
removed is barred by limitation (2) that 


the encroachment on the 110  bighas 
of land was in no case unlawful in 
view of the fact that the southern 
limit of those lands as mentioned 


in the sale deed of Sourendra Nath Dutta 
in favour ofthe plaintiff is the railway 
line, and the plaintiff is not entitled to 
any relief in respect of any act done by 
the defendant south of that line ; (3) that 
defendent No. 1, by working the colliery 
and removing the gallery coal has acquired 
by adverse possession title over the area 
covered by his operations including the 
pillar coal which has been left and is en- 
titled to removeit and the plaintiff is not 
entitled toan injunction to restrain the 
defendant from doing so. 

The first question to be determined is 
whether the plaintiff's suit in respect of 
the coal removed is barred by limitation. 
As held by the Judicial Committee of the 
Privy Ccuncilin L. P. E. Pugh v. Ashutosh 
Sen (1), and Adjat Coal Co. Lid. v. Panna 
Lal Ghosh (2), the period of limitation 
in such cases under Art. 48, Limitation 
Act, is three years from the date when the 
person having the right tothe possession 
of the property first learns in whose pos- 
session itis. Two questions, therefore, 
arise. One is as to when the conversion or 
wrongful taking of the- coal took place, 
and the second is as to when the plaintiff 
came toknow of it. The defendant's 
ease is that-he worked in the ares in 
dispute openly and publicly during the 
years 1900 to 1911, that the taking away of 
the coal complained of was much before 
the period of limitation and that the 
plaintiff had full knowledge of it all along. 
Now the coal of the disputed area has been 
removed from two seams 12 (upper) and 
11 (lower). The extent of the defendant's 

(1) 561A 93; 114 Ind. Cas, 604; AIR 1929 P C 69: 
8 Pat. 516; 33 C W N 323; 99 L W 449: IOP LT 
155;6 O W N 151; 590 L J 415; 31 Bom. LR 702: 
(1929) A L J 170; 56M L J 517 (P. C). 

(2) STIA 144; 123 Ind. Cas. 726; A IR 1930 PC 
113; 57 C1341; Ind. Rul. (1930) P C 214; 32 Bom. L 


R 654: 51 C LJ 407; 58 M L J 536; 34 C W N 483; 31 
L W 638; (1930) M W N 549 (P O.) 
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operations in these two seams within the 
plaintiff's lands as the Commissioner found 
them jis shownin his maps Nos. 2 and 3 
which are parts of the decree. The form- 
ey refers to seam No. 12 and the latter 
to seam No. Tl. Ishall first deal with 
seam No. 12. Exhibit D is the working 
plan ofthe defendant showing the work 
done in that seam up to May 30, 1911. 
The genuineness of this plan is not dis- 
puted. 

Now the two maps (Commissioner's map 
No. 2 and Ex. D) show that this seam of 
the encroached ares is reached and has 
obviously been worked hy two inclines, 
1. e, Nos. Sand 13, the former being to 
the east ofthe latter. The total length of 
the encroached area in this seam between 
the foot of these two inclines is about 
500 feet andthe maximum breadth is 
about 70 feet. There is also some encro- 
achment on tke west of the foot of incline 
No. 13 which is not very large and this 
is inthe 50 bighas of jand ’ which the 
plaintiff got from Shivnath directly. Almost 
the whole area between the two inclines 
is within the 110 bighas of lend which the 
plaintiff obtained from Sourendra Nath 
Dutta. Only a small portion just on the 
east of incline No. 13 is within the said 
50 bighas. A comparison of the two 
maps referred to above, 1. e., the Commis- 
sioner’s map (scale 50 feet=1 inch) and 
Ex. D {scale 100 feet=1 inch) clearly 
shows that the entire encroachment with 
a slight exception was prior to May 30, 1911, 
and almost all the coal of this seam for 
which compensation is sought in this suit 
was removed before that date. The con- 
dition ofthe encroached area es found by 
the Commissioner is with aslight differ- 
ence, the same as in 1911. Since then there 
hes beena slight encroachment at one 
place only. Two galleries which com- 
mence from the Commissioner’s Station, 
Nes. 11 andC-l, have been further ex- 
tended northwards. The extent of this 
extension has been given by the Commis- 
sioner in his evidence in Court. The for- 
mer (11) hes been extended by about 58 
feet and the latter (C-1) by about 36 
feet. Perhaps the thickness of some of 
the pillars may have also been reduced in 
some cases. It is, however, necessary to 
determine whether there was any en 
croachment between 1905, and 1909, and 
if so, the extent of it, esitis during thig 
period that the plaintiff's connection: 
with the defeniant’s colliery, as I shal! 
show later, has been established. 
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The defendant has produced his account 
books, the genuineness of which is not 
questioned. An extract from these accounts 
has been printed in part 3 of the paper 
book. It shows that incline No. 8 was 
worked from 1900 up to the year 1909 
and incline No. 13 from July 1901 onwards, 
Coal was taken out from these two inclines 
regularly. The encroached area is nearer 
the foot of these two inclines and one can 
reasonably hold that the area nearer 
the feet of the inclines was worked before 
the area further removed. Furthermore, 
the foot of incline No. 13 is in the plain- 
tiffs land end in whatever direction from 
it gallery was first driven, it must have 
been through the plaintiff's coal. I find 
the main eestern gallery from incline No. 
13 was being driven in October 1901. 
This gallery goes towards incline No. 8 
and for abort 100 feet passes through the 
plaintiff's 50 bighas of lend. Similarly 
expenditure was incurred in 1991 for driving 
the main western gallery from incline No. 8. 
This gallery leads to the encroached area. 
The work from this incline must have been 
considerable because as early as August 
27, 1901, a boiler was installed there (Part 
3, page 52). On these facts I em clearly 
of opinion that a very large part of the 
encroachment in this seam was prior not 
only to 1911 but to 1909 or even to 1905, 
and not an inconsiderable quantity of coal 
from the 110 bighas was removed before 
1905, 3. e. before the plaintiff purchased 
this lend from Sourendra Nath Dutta. By 
that time (1905) galleries were being driven 
and coal taken out from incline No. 8 for 
about six years end from incline No. 13 
for about 5 years. 

I now come to seam No.11. The maps 
of this seam are Commissioners map No. 
9 end the defendant's working plan Ex. 
D-1. This seam was being worked from 
incline No. 21, the mouth of which is within 
village Ekre, itself. In this case a very 
lerge portion of the encroachment was 
efter May 31, 1911, as a comparison of 
the two maps will show. The encroach- 
ment prior to that date is comparatively 
small. The encroacked area of this seam 
1s covered in the Commissioner’s map by 
two pillars and a portion of the third on 
the north and only a portion of a pillar 
inthe south. Mr. Wardlow, defendant's wit- 
ness No. 2, in his deposition after referring 
to the Commissioner’s map stated that the 
plan showed seven pillars. In the other 
plan (Ex. D-1) only four pillars were shown 
and one more was in formation. The seven 
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pillars of the Commissioner’s plan seem to 
have been formed ont of the five of the 
other plan. In this case the western gallerv 
from incline No. 21 through which this 
seam has been worked does not touch the 
plaintiffs land for about 160 feet. There- 
fore, though there was some encroachment 
by 1911, there is nothing to show when 
the encroachment actually took place, nor 
is there any evidence to show when the 
bulk of the coal of this seam was removed. 
There are also no materials to show that 
the coal, which appears to have been ex- 
tracted prior to 1911 was extracted before 
1909, when the plaintiff was the raising 
contractor of the defendent. The account 
books of the defendants show that the 
plaintiff was peid bills in 1909 for raising 
coal from incline No. 21, but there is 
nothing to show that the plaintiff's coal 
was encroached upon by that time. 

The next question is whether the plaintiff 
hed knowledge of this taking away of the 
coal by the defendant. According to him 
he first came to know of the wrongful 
extraction in November 1924 in the course 
of a survey by a Commissioner eppointed 
by the Court in a similar suit against 
this very defendant instituted by Maheswar 
Rai, the original lessee of the minerals of 
Gararia. Then he made enquiries and 
discovered the full facts in June 1925, 
The defendant’s case, on the other hand 
as I have said, is thet the plaintif knew 
it all along, but he did not interfere as 
it wes understood by sll concerned that 
the railway line constituted the boundary 
though as now found the actual boundary 
is farther south. The defendant's case is 
that the plaintif was his reising contractor 
between 1905 and 1909 and also used to 
purchase cos] from him, and es such, had 
free access to the erlliery end the mines 
and used to visit them. To prove this the 
defendant relied upon his account books 
already referred to end hes examined 
witnesses. These accounis show that from 
time to time money was paid to the plain- 
tiff for raising coal from the mine. The 
explanation of the plaintiffs son, who has 
been examined, is that the plaintiff was 
only a financier of the business and got 
his share of profit from the contractor. 

The name of his contractor has not been 
disclosed. On the other hand, there is 
the evidence of the defendant's witness 
No. 4 Ram Chandra to the effect that the 
plaintiff himself was the raising contractor 
and also used to purchase coal from the 
defendant and used to come to the colliery 
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in those connections. Furthermore, this 
witness cleposes that the office and house 


of the plaintiff were Near the inclines of 
Ekra colliery. His siding was just on 
the other side of the railway line. The 


learned Subordinate Judge has found as 
a fact from the account booksof the de- 
fendant that the plaintiff was a raising 
contractor in the years 1906 and 1907 and 
perhaps ‘in 1909 also. Mr. Mahabir Prasad; 
who appeared on behalf of the assignee 
of the decree, has not seriously challenged 
this finding, but has contended that he 
was only a financier and has alsoadopted 
in his argument the reason given by the 
learned Subordinate Judge that the fact 
ihat the plaintiff was a raising contractor 
is not sufficient to establish that he had 
knowledge of the encrozchment as it has 
not been shown thatthe encroachment was 
made during those years. I have already 
shown that a considerable quantity of 
col of seam No. 12 of the plaintiffs land 
+. was certainly removed between 1900 and 
1905 through inclines Nos. 8 and 13. It 
is to be noted that the plaintiff has not 
offered his own evidence. It was said 
that hewas lying ill at his home in 
Bhevnagar and his limbs trembled. But 
the plaintiff's son Jeoraj Ramji Das ad- 
mits that about three or four months 
before the trial of the suit the plaintiff 
came to Gava for pilgrimage and on that 
occasion he stayed at Gararia for three or 
four days. The plaint was not verified by 
the plaintiff himself, but by his son Ramji- 
wan Ramjidas who described himself as 
the agent of his father. This son also 
has not been examined. No explanation 
for this omission has been offered. 

The position, therefore,is that neither 
the plaintiff nor his son, who had verified 
the plaint, has pledged his oath about the 
date of knowledge. The defendant's evi- 
dence about the plaintiff being his raising 
contractor and his visiting the colliery 
during the period has not been rebutted 
by any reliable evidence. There is no reason 
therefore why that evidence should not 
be accepted. Now the mouths of inclines 
Nos. 8 and 13, through which seam No. 12 
was worked, are within Gararia north 
of the boundary line according to the 
survey map. The former is about 35 
feet from it and the latter about 145 
feet. Incline No.8 is in the 110 bighas 
of land which the plaintiff ‘bought from 
Sourendra Nath Butta and that of No. 13 
is in the 50 bighas of land ‘which the 
plaintiff got directly from Shiva Nath. 
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The foot of incline No. 8 is about 35 feet 
south of the boundary line, thatis, it is in 
Village Ekre, but that of incline No, 13 
is within the land of Gararia and is at a 
dis ence of about 45 feet north of the 
boundary line. These inclines are so close 
to the boundary line of the two villages 
that the plaintiff must have been aware 
of their existence. Incline No. 13 is at 
such a distance from the boundary line 
that the plaintiff must have known that 
the shaft of the incline ended in the 
plaintiff's lend, the coz} layer of seam 
No. 12 being not at a very great depth 
from the surface. The plaintiff was not 
a layman who did not know anything 
&bout coal mines. He was a colliery 
owner and was in mining business. 
When the plaintiff's son, his witness No. 
5, was questioned about his knowledge of 
these inclines he stated that there were. 
inclines on the plaintiff's plot since þe- 
fore his purchase but that they did not 
touch the coal and that there never was 
eny working from the said inclines jn his 
time. 

This is obviously untrue as I have 
shown thet coal owes being regularly 
taken out of inclines Nos. 8 and 13. 
Then this witness stated thatthe inclines 
south of the railway line were about 
600 feet from the plaintiff's siding and 
that his house is about 300 feet from 
the siding andhis office is also about 
300 feet from it. Later on he was forc- 
ed to admit that two inclines of the 
defendant onthe plaintiffs land are in- 
clines of seem No. 12. Then he stated 
that he saw a ditch inthe shape ofan 
incline in November 1924 for the first 
time; before that he always found it 
to bea simple ditch, the length of which 
was l0or 12 feet. This is again untrue 
as these inclines were in use from 1900 
and 1901, respectively, end it cannot 
be believed on the face of the unimpeach- 
able testimony of the defendant's account 
books supported by the evidence 
of the witnesses of the defend- 
ant. It has been established, as [ 
have said, that the plaintiff as a raising 
contractor used to visit the colliery. A 
raising contractor has to employ labourers 
to cut coal and to raise it up to the mouth 
of the pit. It can hardly be believed that 
during the four or five years when the 
plaintiff was the raising contractor he never 
visited the galleries of the mine. I he did, 
(as he must have done, being a man ccn- 
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nected with coal mining), it would not have 
been difficult for him to appreciate that his 
own lands were being encrosched upon and 
coal was being removed from it. Accord- 
ing to the ple aintiff he acquired the 110 
bighas of land from Sourendra Nath Dutta 
in 1905, though the actual deed was execut- 
ed in 1907. The plaintiff's son deposes 
that when he bought this land the southern 
boundary of it was shown to him; it was 
south of tke railway line. If he saw the 
boundary line at that time he must have 
noticed that coal was being taken out of 
the inclines, as I have shown, from the 
distance of the mouth of this incline-from ike 
boundary line it must heve been apparent 
to him that the foot of the incline No. 13 
‘was in his own land of 50 bighas. Coal 
from the encroached area was being teken 
out publicly and openly, and I am convinc- 
ed that the plaintiff knew of it. 

The only explanation of the plaintiff's 
conduct is: what hes been stated by de- 
fendant No.1, that nobody knew that the 
actual boundary line was south of the 
railway line. This was discovered much 
later. I have stated above ihat a very 
small portion of the encroachment was 
subsequent to May 30, 1911, and that must 
have been at the most within a few years 
of 1911. Therefcre, I have no doubt in 
my mind that the plaintiff knew of the 
encroachment end of the removal of the 
coal long before three years from the 
date of institution of the suit. It may be 
that the plaintiff did not know that the 
area from which coal was being removed 
was his, but that will be of no advantage 
to him and will not save the suit from 
being barred by limitation. The knowledge 
referred to in Art. 48, Limitation Act, is 
the knowledge of the taking away ofthe 
property. A ‘mistaken belief by the plaintiff 
that the property removed wes not his, 
will not effect the running of the period 
of limitation unless, of course, the know- 
ledge of the fact was kept back from him 
by the fraudulent conduct of the defend- 
ant. In this case there is absolutely no 
fraud, I am, therefore, of opinion that the 
plaintiff's suit in respect of the coel remov- 
el from seem No. 12is not only barred by 
limitation, but that a large quantity 
of the coal from 110 bighas of land 
wes removed before ihat lend beceme the 
property of the plaintiff. 

Seam No. 11, however, stands upon a 
different footing. I have already indicated 
that up til 1911 removal of coal from this 
seam of the plaintiff was not very 
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large, end the situation of incline No. 21 
through which this seam was worked need 
not necessarily have aroused the suspicion 
of the plaintiff. He might not have known 
that the galleries from the foot of that 
incline were being driven in the plaintiff's 
land. There is no direct evidence on this 
point, and the onus being upon the defend- 
ant, it must be held that so far as the 
coal of this seam is concerned, the defend- 
ant has failed to prove that the plaintiff 
knew prior to three years of institution of 
the suit that it was being taken away. 
Therefore, in my opinion, the suit in respect 
of the coal of this seam isnot barred by 
limitation. The next point to be considered 
is whether the plaintiff is entitled to any 
compensation for encroachment on that 
portion of his 110 bighas of land which is 
south of the railway line, the southern 
limit of the lands mentioned in the sale 
deed of Sourendra Nath Dutta in his favour 
being the railway line. The appellant’s 
ccntention is this he says that Sourendra 
Nath Dutta was the benamidar of the 
plaintiff. Therefore it must be taken that 
when the plaintiff took the transfer from 
him he accepted the limit of the land to 
be only up to the railway line and implied- 
ly abandoned his claim in respect of the 
coal underlying the strip of land between 
the railway line and the boundary of the 
two villages eccording to the revenue 
survey map and therefore he was not en- 
tilled to any compensation in respect of 
coal removed from this area. I am unable 
to accept this ccntention. I cannot find 
any principle of lew which exonerates a 
trespasser from the consequences of his act 
on the ground that the owner of the land 
trespassed was not aware that the land 
was his. The sub-lease of Shiva Nath to 
Sourendra Nath Dutta clearly specified the 
southern limit of the property to be 
the southern boundary of Geraria eaccord- 
ing to the revenue survey map. The 
railway line wes not mentioned in the 
deed. The area was specified to be 110 
bighas. 

When Sourendra Nath Dutta transfer- 
a this sub-!eese to the plaintiff he clearly 

tated in the sale deed that he was selling 
all what he got from Shiva Nath. There 
was no reservation. The same 110 bighas 
of land of which he took a sub-lease was 
transferred tothe plaintiff. Itis true that 
the railway line was algo mentioned zs 
the boundary, but it was under a a 
hension that the real boundary sccord- 
ing tothe survey map a | with the 
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railway line. The specification of the land, 
however, in the deed is very clear. A 
wrong boundary will not affect the plain- 
tiff’s title, especially when the boundary 
according to the survey map was also men- 
tioned along with the railway line in 
the deed of sale. The sale deed gavsthe 
plaintiff title to all the lands for which 


the sub-lease was granted by Shiva Nath to. 


Scurendra Nath Dutte. It is clear, there- 
fore, that the plaintiff had title to the coal 
which was removed by the defendant. It 
is true that the defendant removed the 
coal from the plaintifi’s land under a 
mistaken belief thatthe land appertained 
to Ekra eandthat the plaintif was also 
_under the same misapprehension. But this 
will not entitle the defendant to retain the 
property so removed or its price when 
the mistake is discovered provided that 
the suitis within time. In my opinion, 
therefore, the plaintiff is entitled to suc- 
ceed in respect of the coal removed for 


which his suit is not barred by limita- 


tion. 

The next pointis whether the defen- 
dant has acquired title by adverse posses- 
sion to the coal ofthe pillars tnd.on the 
area covered by his operations. In my 
opinion he hes not. First ofall the re- 
moval of the coal was not adverse to the 
defendant. It was edmittedly under a 
mistaken belief of the defendant about 
the extent of his land and the plaintiff 
also as I have said shared that mistaken 
belief. Secondly, there is no evidence that 
after the removal of the coal the plaintiff 
exercised any act of possession over the 
area, from which the coel was removed. 
It seems to me that when after the re- 
moval of coal the defendant realised that 
the land apperteined to 
frained from further encroachment on the 
land in question. The defendant app.- 
rently realised the true stete of affairs in 
the previous litigations with the owners of 
other blocks of land just north of Ekra. 
Inmy opinion, therefore, this point muss 
be decided against the defendent. Inow 
ccome to the crosa-objection of the original 
plaintiff which has been pressed on be- 
half of his four sons and whoon his 
death during the pendency of the appeal 
were substituted in his place. This cross- 
objection refers to the rate of coal which 
has been allowed to the plaintiff by the 
learned Subordinate Judge. He has 
found the price &f coal tobe Rs. 4 per ton 
but has allowed a deduction of Rs. 2-4 per 
ton for the cost of raising and establish- 
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ment charges. Therefore he has decreed 
the suit at a net rate of Re. 1-12 per ton. He 
has allowed the cost of raising on the basis 
of Exs. A-1 toA-18. The objection of the 
respondents is that the learned Subordi- 
nate Judge has entirely misunderstood 
these exhibits. They are bills submitted 
by the plaintiff to the defendant for the 
supply of soft coke, and not for raising 
coal. They point out that the cost of 
raising the coal has been given by the 
plaintiff's son at the endofhis examina- 
tion-in-chief which comes to 13 annas ô 
pies per ten. In my opinion the contention 
is well founded. 


The learned Subordinate Judge has 
wrongly treated Exs. A-l to A-18 as bills- 
for raising coal. In fact they are bills for 
the supply of soft coke. This being the 
case, the question is how much should be 
allowed as cost forraising the coal. The 
plaintiff's son, no doubt, stated the cost of 
raising the coal to be 13 annas 6 pies per ton 
but it appears from the account. books of the 
defendant thatthe plaintif himself was 
being paid atthe rate of Re. 1-2 per ton. 
It is true thet this amount includes the 
middleman's proiit also, but when a large 
number of miners have to be employed, 
the employment ofa middleman is always 
resorted to. In my opinion, therefore, 
Re. 1-2 must be allowed as cost of raising 
to which two ennas per ton should be added 
for establishment and overhead charges, 
withthe result that Re. 1-£ should be de- 
ducted from Rs. 4as cost of raising. The 
learned Subordinate Judge has given tke 
plaintiff a decree at the rate of Re. 1-12-0 
per ten. The plaintiff is, therefore, entitled 
to an additional sum cf Re. 1 per ton. As 
a result of my findings I would partly allow 
the defendent’s appeal. The decree of the 
learned Subordinete Judge, in respect of 
injuncticn will stend. The money decree- 
in favour of the plaintiff now assigned to - 
the respondent Ram Sewak Singh will be 
modified. The claim in respect of the 
coal of seam No. 12 will be’ dismissed. 
There will be a decree in favour of the 
assignee only for 4,495 tons of coal which 
accordingly ‘to the Commissioner's report, 
was removed from seam No. 11 at the rate 
of Re. 1-12-0 per ton, the rate which was 
allowed bythe learned Subordinate Judge. 
The decree will also be modified in res- 
pect ofthe costs in the Jower Court. 
Defendant No. 1 will pay cosis of the 
plaintiff on ‘the sum which is decreed and 
will get his costs in respect of the claim 
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which has been dismissed. The cssignee 
of the decree end the plaintiff will bear 
their own c:sts inthis Court in respect 
of this part of the case. 

The cross-objection will also be partly 
allowed. There will be a decree against 
defendant No. 1 in favour of the respon- 
dents Nos. 1to4 who have been substi- 
-tuled in place of the original pleintiff 


Ramji Bechar Das for Rs. 4,496 
in respect of 4,495 tons of coal 
yemoved from seam No. 11 at the 


rate of Re. 1 per ton, with proportionate 
costs. The court-fee payable on this sum 
will be reelisable by Government from 
defendant No. 1. The defendant will get 
from the respondent’s cosis in respect of 
such portion of the crcss-objection having 
been valued at Rs. 13,268-10-9. The de- 
fendant’s costs will be set-off against 
he decree which 1s being passed in fav- 
our of respondents Nos. 1 to 4. From the 
sum which will thus be payable by de- 
fendant No. 1 to respondents Nos. 1 to 
4, the Government will be entitled to rea- 
lise as a first charge the court-fee on 
that portion ofthe claim in the cross- 
objection which has been disallowed. 

GCcurtney-Terrell, C. J.—I agree en- 
tirely, 


De Order accordingly. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 319 of 1935 
June 19, 1935 
BECKET, J. 

SADHU RAM-—DEFENDANT— APPELLANT 
VETSUS 
PIRTHI SINGH & Co.—PLAINTIFES— 


RESPONDENTS 

Hindu Law — Guardianship — Mother, if natural 
guardian of property of minors after father's death— 
Rajputs of Jagadhri Tahsil, Ambala District— Mother, 
if guardian of property of minors—Custom (Punjab) 
~~ Partition, if transfer as defined in Transfer of Pro- 
perty Act (IV of 1tk2). 

It is wrong to suppose that there can beno guerdian 
of the separate property of a minor in a joint Hinau 
family. After the death of the father, the mother is 
the natural guardian of the separate property of Ler 
minor children; and itis only tne minor's share in the 
cO-parcenary property which cannot be brought under 
guardianship so long es theire is an adult member 
of the co-parcenary alive. If there is no adult mem- 
ber of the coparcenary, even the joint family property 
can be brought under guardianship. It is not correct, 
therefore, to suppose thatthe mother could in no 
circumstances bethe guardian of the property of the 
minor plaintiffs. 

Among Rajputs of Jagadhri Tahsil, Ambala Dis- 
trict, also, tbe mother ig the natural guardian of 
‘property of the minor children after the father's 
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death, whether she be regarded as such under Hindu 
Law or special custom, 

Partition is a transfer ay defined inthe Transfer of 
Property Act. Rasa Goundany. Arunachala Goundan 


(2) and Hamaswami Chettiar v. Rathamuthu Thevar 
(3), followed. 


5. C. A. from an order of the District 
Judge, Ambale, dated November 29, 19384. 

Messrs. Shamair Chand and Qabul Chand, 
for the Appellant. 

Mr. Asa Ram Aggarwal, for the Respon- 
dents. 

Judgment.—The plaintiffs were ori- 
ginelly joint owners of the landin dispute 
along with the defendenis or their prede- 
cessors. A privete partition of this land 
was carried out during their minority. 
They now allege that the partition was not 
to their benefit end seek to have it set side. 
Both the lower Courts aie agreed that the 
less valuable part of the lend wes given to the 
plaintifs and thatthe pertition wes not for 
their benefit. The only questicn which 


now has to be decided is whether the 
suit is within time or nol; and 
this depends on whether the partition 


is to be regarded as a transfer mede by a 
duly constitituted or naturel guardian on 
behalf of the plaintiffs. Articte 44, Limi- 
tion Act, provides that a suit by a ward, 
who has atteined majority, to set aside a 
transfer of property by his guardian, must 
be brought within 3 years of the date of his 
attaining majority: and there is a finding 
of fact that both the plaintiffs attained 
majority’ more then 3 yeais before the 
present suitwas brought. The mother of 
the plaintiffs attended the mutetion prc- 
ceedings and expressed her assent to the 
partition on their behalf. The trial Court 
found that the mother was the natural 
guardian of the plaintiffs under the Custom- 
ary Law, by which the iparties are bound 
and that the suit wes governed by Art. 44, 
The plaintiff's claim was accordingly dismis- 
sed. Jn first appeal the learned Distruct Judge 
held thetihe plaintiffs must be taken as 
constituting a joint Hindu family, in spite 
of the fact that they were Rajputs following 
Custcmary Law, and that there could be no 
guardian of a joint Hindu family. From 
this he concluded that the case was not 
governed by Art. 44. The plaintiffs were 
accordingly granted a decree against whicn 
the defendants have come up in second 
appeal. 

‘Yhe leained District Judge is in error in 
supposing that there can be no guardian of 
the separate properly ofa minor in a joins 
Hindu family. After the death of the 
father, the mother is the natural guardian of 
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the separate properly of her minor children; 
and it isonly the minor's share in the co- 
` parcenary property which cannot be brought 
under guardiansnip. so long as there is an 
adult member of the co-parcenary alive. If 
there is no adult member of the co-parcenary, 
even the joint family property can be brougut 
under guardianship. It 1s not correct, there- 
fore, to suppose ihatthe mother could in no 
circumstances be the guardian of the pro- 
perty of the minor piaintiff. Under the 
Customary Law which they follow, they 
succeeded to the lend in suit a3 tenants-in- 
common. and not as members of a cc-parcena- 


ry body. Under Hindu Law their shares 
will have to be regarded as their separate 
property, and their mother “would 
be their guerdian in respect of this 
property. Both the lower Court have 


accepted the proposition that the mother of 
the plaintiffs would also be the guardian of 
their property under Customary’ Law. This 
seems to me doubtful, if we refer to the 
answer to question No. 24in Mr. Whitehead's 
Digest of the Customary Law of the Ambala 
District. When questioned in 1887, the 
tribes generally replied that the mother was 
the next guardian after the father, both of 
the person and of the property. At attesta- 
tion, however, Rajputs denied this and merely 
gave the mother aright to be consulted by 
the male relatives. When further question- 
ed, the Rajputs stated that there was no 
fixed custom when a widow wanted her own 
brother to act as guardian and that each 
case was decided on its own merits when a 
dispute arose. A custom is supposed to be 
certain; and it seems to me tnat there is 
very little certainty about the reply couched 
in these terms, which seem rather to refer 
to the conditions under which a minor's land 
may be transferred than to an act of guardi- 
anship. . 

If there is no special custom, however, we 
must revert to Hindu Law under which the 
mother is the guardian of the property of 
her minor children ; and this is actually in 
‘uccordence with the custom now recorded 
in the local riwaj-i-am for the Jagadhri 


Tahsil, where the parties reside. In these 
circumstances, it appearsto me ihat the 


mother was the natural guardian of the 
plaintiffs, whether she be regarded as such 
under Hindu Law or special custom. the 
must be regarded as the guardian of tne 
plaintiffs, at the time when the mutation 
took place. It is gontended, however, that a 
partition cannot be regarded as a transfer. 
There is some authority for’ this’in Indoji 
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(1); but this has since been ‘overruled by 
a Division Bench of the same Court Rasa 


Goundan v. Arunachalla Goundan, 72 
Ind. Cas. 978 (2), andagain in Ramaswami 


Chettiar v. Ratiumuthu Therar, 97 Ind. 
Cas. 70 (3) and it seems now to 
be generally accepted that a parli- 
tion 1s a transfer as defined in the 


Transfer of Property Act. For these rea- 
s2ns I am of opinion that the lower Court was 
right in holding that the present suit was 
barred by Art. 44, Limitation Act, as a suit to 
set aside a transfer made by a guardian. J 
accept the appeal and dismiss the suit with 
costs throughout. l 
N. Appeal aceepted. 
(1) 5t Ind. Cas. 146; A I R 1920 Mad. 20; 10L W 
498; 27 M L T 245, : 
- (2) 72 Ind, Cas. 978 A I R1923 Mad. 577; 44M 
oe 513; 17 L W 613: (1923) M W N 320;32M LT 
(31 97 Ind. Cas. 70. 


PATNA HIGH COURT 
Civil Appeal No. 41 of 1932 
January 9, 1936 
. MO3AMMAD Noor AND VARMA, Jd. 
APURBA KRISHNA. MITRA—Puaintipe— 
APPELLANT $ 
VETSUS 
-RAM BAHADUR AND OTARRS— 

---DEFENDANTS— RESPONDENTS 
Civil Prózedure Code (Act V of 1908), O. XXIT, 
rr. 4, 11, O. VI, r. 17, s. .34—Suit. on. handnote— 
Pendente lite interest not granted—~Appzal—One of 
the respondents dying pending appeal—Legal repre- 
sentatives not brought on record—Appeal, if abates as 
whole—Appellant seeking amendment of plaint in 
appeal on ground of typists mistake—No explana- 
tion—Amendment cannot be granted—Money suit— 
Interest during pendency of suit if can be asked as 

a matter of right. a 
The proposition, that where the liability of the 
defendants iy joint and saveral if is open to tha 
plaintiff on the death of one of them to proceed 
against the remaining alone leaving out the dec. 
eased defendent altogether is true so far as a suit 
is concerned; but different considerations arise in 
appeal. There may be cases in which a suit might 
not have abated but an appeal will abate. The 
test often adopted in such cases is whether in the 
event of the appeal being allowed as against the 
remaining respondents there would or would not 
be two- contradictory decrees in the same litigation 

with respect to the same subject-matter. 

- Consequently, where in a suit on a hand-note, the 
trial Court, either intentionally or through over- 
sight omits to grant interest pendente lite, and 
the plaintiff appeals from the suit praying for in- 
terest pendente bite and one of the respondents dies 
during the pendency of appeal end his legal re- 
presentatives are nob brought on record within 
time, the appeal abates as a whole, because it 
case the appeal is allowed there will be two in- 
consistent decrees on the basis of the same hand. 
pote While against some of the defendants it wil] 
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be a decree for principal and interest only up to 
the date of the suit ond not for interest pendente 
lite, against the others, there will be another decree 
for the afuresaid amount as well as for the addi- 
‘tional sum for interest pendente lite. 

Where no sufficient explanation has been offered 
why the alleged mistake of the typist in copying 
the draft plaint was not discovered by the plaint- 
iff till after the disposal of the case by the lower 
Court the plaintiu's prayer in appeal for the 
amendment of the plaint cannot be granted. 

In money suits, when the suit has been institut- 
ed, the question of interest for the period subse- 
quent to the institution of the suit passes from the 
domain of contract into that of judgment. The 
plaintiff cannot claim as a matter of right that 
he is entitlel to interest for the montns during 
which the suit remained pending before the Sub- 
ordinate Judge, There is no a hard and fast rule 
that interest pendente lite must always be allowed 
in every case. 


C. A. from the original decree of the Sub- 
J eo Muzaffarpur,- dated August ll, 
1931. 

Messrs. Manohar Lal, A. K. Mitra and S. 
Mustafi, for the Appellant. 
- Messrs. T. N. Sahay and Ramnandan Pra- 
sad, for the Respondents. 


Mohammad Noor, J.--This is an ap- 
peal by the plaintiff who has obtained a 
decree against the respondents in a sult 
based on a hynd-note executed by all the 
four defendanis to the suit for a sum of 
Rs. 5,680 payable with interest at 12 per 
cent. perannum. The plaintiff has obtain- 
ed a decree for principal and interest up 
to the date of the suit and thereafter 
interest from the date of .the decree on 
the entire decretal amount at the rate of 
six per cent. per annum. ‘The lower Court 
has not either intentionally or by an over- 
sight allowed any interest pendente . lite 
on the principal sum. The plaintit has 
appealed and the only question involved 
is whether interest pendente lite should be 
allowed. The appeal has been valued at 
Rs. 567 being the interest at one per cent. 


per annum on the principal sum of Rs. 5,620 | 


for the period of the pendency of the suit. 
In the plaint as it stands the plaintiff ap- 
pears to have asked for interest pendente 
lite at the rate of six per cent. per annum. 
There is, however, an application filed in 
this Court. on his behalt stating that there 
has occurred an accidental mistake in the 
plaint, the typist omitting to copy cne full 
line of the draft, and there is a prayer tor 
the amendinent of the plaint. The prayer 
portion in the draft plaint which has been 
filed runs thus : 


“That a decree for Rs, 6,848-1-6 for principal and. 


interest up to date besides interest pendente lite 
at the rate of Rs. 12 per cent, per annum and 
costs of this suib and interest at the rate of Rs, 6 
Der gont, per annum.” 


kelana tRigaita Mital-v.RABavApte (PATNA) 
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_ pose. 


863 


In the plaint, 28 it was filed, the words 
“ot the rate of Rs. 12 per cent. per annum 
and costs of this suit end interest” do not 
cceur and sre said to have been omitted 
by mistake with the result thot it now 
reads : 


“That a decree for Rs, 6,818-4-6 the principal 
and interest up to the dete besides interest pen- 
dente lite at the rate cf Rs. 6 per cent. per annum.” 


Most likely there has beena mistake in 
the typing of the plaint. The plaintiff 
could not have asked for a lower rate of 
interest himself. Apart from this interest 
pendente lite can be granted without the 
plaintiff's ssking for it. Had we thought 
thet interference is justified end the plaint- 
iff is entitled to interest pendente lite at 
the stipulated rate, we would have order- 
ed the amendment of the plaint or allow- 
ed interest at that rate without amending 
it. Before I come to the meriis of the 
appeal, it is necessary to mention that when 
this case was taken up by us onthe 7th 
instant the learned Advocate forthe res- 
pondents, Mr. Rai Tribhuvan Nath Sahay, 
tiled an affidavitto the effect that one of 


‘the respondents Parmeshwar had died on 


July 17 last and contended that no sub- 
stitution of his representative having been 
made till then the appeal had abated. He 
further urged that at any rate under the 
circumstances it would be improper to 
amend the plaint or modify the decree 
against the remaining respondenis. Mr.. 
Manohar Lal, on behalt of the appellant ask- 
ed us to give him two days’ adjournment in 
order to enable him to escertain about tke 
death of Parmeshwar. When the case was 
laken up to-day Mr. Manohar Lal inform- 
ed us that Parmeshwar had in fact died in 
July last though the actual date of his 
death could not be ascertained. He asked 
us to adjourn the case further to enable 
the appellant to apply for settling aside 
the abatement of the appeal at any rate. 
against the deceased respondent. We re- 
fused to adjourn the case for .this pw- 
An application for setting aside the 
abatement hes become barred by limitation. 
and cannot be entertained unless sufficient. 
reason be shown under s. 5, Limitation 
Act. Boththe parties are residents of Mu-. 
zollarpur and it is difficult to imagine that 
the death of Parmeshwer who was a judg- 
ment-debtor of tne eppellant and dgainst 
whom he was vigorously% prosecuting this 
appeal, remained unknown tohim so long. 
Apart from this, there was plenty of time 
for the plaintiff between the 7th of thig 
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month till now to fle an applicatfon for 
substitution if Le cared to do so. 

This being the position, the first ques- 
tion is whether the appeal as it stands has 
abated not only against the deceased res- 
. pondent but as awnole. The learned Advo- 

cate for the appellant contended that as 
‘the liability of the defendants was joint 
and several, it was open to the plaintiff to 
proceed against the remaining respondents 
alone leaving out the deceased respond- 
ent altogether. This isso, so far as a suit 
is concerned, but different considerations 
-arise in appeal. There may be cases in 
which a suit might not have abated but 
an appeal will abate. Here we have got 
a case in which a decree for a certain 
sum has already been passed against all 
the defendants. The question now is whe- 
ther an additional sum should be allowed 
against the defendants who are left on the 
record in the absence of the representa- 
tives of the deceased. defendant. Ib was 
held in a similar case of Rameshwar Singh 
Bahadur v. Ram Charan Sahu (1) that this 
cannot be done. In that case the plaint- 
iff obtained a decree against a number of 
defendants for mesne profits. He appealed 
to this Court claiming a largsr amount. 
During the pendency of the appeal some 
of the defendants died and their heirs 
were not brought on the record of the ap- 
peal in time. An objection was taken that 
the appeal had abated. The Court held that 
ithad. It was held that the decree for 
mesne profits having been obtained against 
several defendants, it was not open to the 
plaintiff to proceed in appeal against some 
only of the defendants leaving out others 
against whom the decree had become final, 
and, therefore, the appeal against ‘the re- 
maining respondents was Incompetent. Mr. 
Manohar Lal, however, has urged that the 
present case is distinguishable from that 
case on the ground that there the decree 
was for mesne profits which arose out of 
a suit for possession of immovable pro- 
perty while in the present case the decree 
is oneon the basis of ahand-note. He con- 
tends that a suit for possession of immov- 
able property cannot proceed in the ab- 
sence of a necessary defendant while a 
suit based’ on a hand-note can proceed 
against one or more of the several joint 
promisors, and that, therefore, the prince: 
ple laid down in tuat case is nob appli- 
cable to the present case. I am unable 
to accept the comMention. In my opinion, 


(1) 11 Pats538; 140 Ind, Cas, 300; AIR 1932 Pat, 
327: 13 P L T 71; Ind, Rul, (1932) Pat. 316, 
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the principle is what hes beenstated by 
Sir Dinshaw Mulla.in his commentary on 
the Civil Procedure Code. Dealing with 
the question whetheran appeal should or 
shculd not proceed in the absence of the 
representatives of a deceased respondent 
the learned commentator says as follows : 

“The test often adopted- in such cases is whe- 
ther in the event of the appeal being allowed as 
against the remaining respondents there would or 
would not be two contradictory decrees in the 
game litigation with respect to the same subject- 
matter, lt is clear that a Court should not be 
celled upon to make two inconsistent decrees about 
the same property and in order to avoid conflicting 
decrees the Court bas no alternative butto dismiss 
the appeal as a whole.” 

It is obvious in this case that if the 
appeul of the plainti® is allowed, there will 
be two inconsistent decrees on the basis 
of the same hand-note. While against some 
of the defendants it will be a decree for 
principal and interest only up to the date 
of the suit and not tor interest pendente 
lite, against the others there wilt be an- 
other decree for the aforesaid amount as 
well as for the additional sum of Rs. 567, 
Therefore, apart from the question of the 
merits of the appeal, lam inclined to nold 
that the whole appeal hes abated. Assum- 
ing, however, that the whole appeal has 
nos abated, the circumstances are such that 
we cannot reasonably exercise our discre- 
tion and give the plaintiff interest pen- 
dente lite und thereby interfere with the 
decree of the trial Court. The next con- 
sideration is whether the plaint should be. 
amended at this stage. Here. also, I have 
said, even assuming that the appeal has 


‘not abated, this is mot a case in which 1 


would be inclined to exercise my discre- 
tion in allowing the amendment of the 
plaint. No sutiicient explanation has been 
offered why this alleged mistake of the 
typist in copying the draft plaint was not 
discovered by the plaintiff till after the 
disposal of the case by the lower Court 
when, as I have said, the plaintiff cannot 
be accused of negligence or want of dili- 
gence ashe has pursued his rignis against 
the defendants up to this Court for a sum 
of Rs. 567 only.” However, the question is 
not of much importance., First of all taere 
is a prayer for interest pendente lite. at 
any rate at six per cent. per annum and 
secondly, as 1 have said, interest pendente 
lite can be allowed without tne plaintif 
specifically asking forit. Ido not think on 
the merits of the case the plaintif has 
msde outa case for our interference, Tne 
learned Subordinate Judge has not expressly 
refused interest pendente lite but the order 
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Portion cf his judgement clearly shows that 

e has not allowed it. The. grievance of 
the appellant is that the lower Court was 
wrong in not allowing the interest. with- 
out giving any reason for this commission. 
Now s. 34, Civil Procedure ‘Code, says : 

“Where and in so far as a decre2 is for the 
payment of money, the Court may, in the decree, 
order interest at such rate as the Court deems rea- 
sonable to be paid on the principal sum adjudged, 
from the date of the suit to the date of the dec- 
ree, in a‘ldition to any interest adjudged on such 
principal sum for any period prior t> tbe insti- 
tution of the suit, with further interest at such 
rate as the Court deems reesonable on the eggre- 
gate sum so adjudged, froin the date...” 

It will be seen that in money suits, 
when the suit has been instituted, the 
question of interest for the period subse- 
quent to ihe institution of the suit passes 
from the domain of contract into that of 
judgment. The plaintiff cannot claim it 
asa matter of right that he is entitled to 
interest for the eight months during which 
the suit remained pending before the learn- 
ed Subordinate Judge. 
has drawn our attention to some observe- 
tions of their Lordships cf the Judicial 
Committee to the effect that in ths absence 


of any reason tothe contrary, interest at the 


contracted rate ought to be allowed during 
the passing of the £nal decree. Some of 
those observations relate to mortgage suits 
where different considerations arise. 
not think their Lordships ever intended to 
lay down a hard and fast rule that inte- 
rest pendente lite must always be allowed 
in every case. Every case has to be de- 
cided on i's own merits. It is true that 
in this csse the learned Subordinate Judge 
did not give any reasons for not allowing 
interest for the period of the pendency of the 
suit; but there are reasons for not inter- 
fering in this case. It seems that the 
learned Subordinate Judge was impressed 
by the financial difficulties of the defend- 
ants and ellowed the payment of the dec- 
retal amounts by instalments. The major 
defendants allowed the suit to be decreed 
without raising any objection whatsoever. 
It may be that under the circunistances of 
the case the learned Subordinate Judge 
did not think it necessary io exercise his 
discretion of allowing interest pendente 
lite. Therefcre, even if the appeal had 
not abated, I would not have been justi- 
fied in exercising discretionary power in 
modifying the decree of the learned Sub- 
ordinate Judge. I would, therefore, dismiss 
the appeal with costs. 
Varma, J—I agree. 
D. Appeal dismissed, 


161—109 & 119 
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Ido. 
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ALLAHABAD HIGH COURT 
Second Civil Appeal No. 10£2 of 1933 
January 15, 1936 

= SULAIMAN, C. J. AND Bennet, J. 
JAIPAL AHIR AND ANOTAER—P LAINTIPPS 
l ——ÅPPELLANTS 
VvETSUS 


BADRI PRASAD AND anoTune, MINORS 
TIROUG I SURAJ NARAIN MISIR— 
DEFENDANTS—RESPONDENTS 
U. P. Land Revenue Act {IIT of 1901), ss. 111, 23 
(k)—Civil Procedure Code (Act V of 1908), s 10— 
Application for perfect partition—Objection to 
title—Plaintiff asking for permission to institute 
suit in Civil Court to get declaration and stay of 
suit in Revenue Court —Suit in Civil Court instituted 
—Permission granted subsequently —Civil suit, whe- 
ther barred — Subsequent permission, whether cured 


defect. < 

Section 233 (k), U. P. Land Revenue Act, prevents 
the institution of a suit in a Civil Court with 
respect to partition or union of mahals excspt as 
provided in ss, lll and 112, Land Revenue 
Act. Where that partition has been perfected after 
a questioa of title in the Revenue Vourt has bezn 
decided adversely to a party or where it has been 
perfected when no such question had been raised 
by such party, the partition is complete und the 
matter cannot be re-agitated in a Civil Court. But 
s. 233 (k) cannot in itself apply to a casa where 
there has yet been no parition or union of a 
mahal. The aid of s. 10, Civil Procedure Code, 
would have to be invoked where a partition pro- 
ceeding is still pending in the Revenue Court. 
But s. 10, Civil Procedure Code does not altogether 
oust the jurisdiction of the Oivil Court to receive 
a plaint in a suit for declaration of title or pos- 
session of immovable property, but only refers to 
the stay of the suit and prevents the Court from 
proceeding with the trial of such a suit whils the 
same matter is pending in another Oourt of com- 
petent jurisdiction. -Consequently, while a question 
of title has been raised and is under considera- 
tion by the Revenues Court,a suit to get relief 
in respect of the sams matter would not be tried 
by a Civil Court. but would be stayed until the 
matter has been disposed of by the Revenue Court, 
Faqira v. Hardeva (1) and Nazir Ahmad v. Muham- ` 
mad Sharif (2), explained and distinguished. 


The plaintifis first filed an application in the 
Revenue Court in 1929 for  perfest partition of 
the mahal in which the property in dispute was 
situated. Some objection was raised on behalf of 
the defendants as to the plaintiffs’ title. On March 
30; 1931, the plaintifis applied to the Revenue Court 
for permission presumably under s. 111 of the Land 
Revenue Act to institute a suit in the Oivil Court 
for the adjudication of their title and prayed that 
the proceedings in the Revenue Oourt be stayed 
until the matter was determined by the Civil Court, 
On Aprill, 1931, the present suit was instituted, 
The application of the plaintifis remained pending 
in the Revenue Court for a long time and ulti- 
mately on March 2, 1932, the Court ordered that 


‘tne plaintitis should be allowed to file a suit in 


the Civil Court within three months of the order. 
Obviously the order purported to be under s. 111 
(b) of the Land Revenue Act, particularly as the 
application was headed as onegunder that section. 
The defendants raised an objection in the trial 
Court that- the claim- was barred under sg, 233 (k) 
read with s, 111 of the Land Revenue Act; 
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He'd, that to 'irisisb on the suit being withdrawn 
and then to allow the plaintifis to bring a fresh 
suit would be both inconvenient and unfair. In 
the first place it will necessitate an unnecessary 
duplication of civil proceedings, and in the second 
place the plaintifis would’ have to approach the 
Revenue Court afresh for the extension of the 
period or for the grant of a fresh order. There 
was no initial defect in the institution of the suit 
but that the trial of the suit was barred by the 
principle underlying s. 10, Civil Procedure Code 
so long as the Revenue Court had not passed the 
order under s. 111 (b). As soon as the order under 
s. 111 (b) was passed, the objection under s. 10, Civil 
Procedure Code, fell to the ground and there was 
no bar in the way ofthe Civil Court trying the 
suit at all. - 


S. C. A. fromthe decision of the Subor- 


dinate Judge of Basti, dated March 6, 1933. 
Mr. Shiva Prasad Sinha, for the Appellants 
Mr. K. Varma, for the Respondents. 


Judement.—This is a plaintiffs’ ap- 
peal arising cut of a suit for declaration 
of title, and in the alternative for posses- 
sion.. The ‘plaintiffs first filed en applica- 
tion in the Revenue Court in 1929 for a 
perfect partition of the mahal in which 
the property in dispute wes situated. Some 
objection was raised cn behalf of the de- 
fendenis as to ‘the plaintiffs’ title. On 
March 30, 1931, the plaintiffs epplied to 
the Revenue Court for permission presum- 
ably under s. 111 of the Lend Revenue 
Act to institute a suitin the Civil Court 
for the adjudication of their title and 
prayed that the prceceedings in the Reve- 
nue Court be stayed until the matter was 
determined by the Civil Court. On April 1, 
1931, the present suit was instituted. The 
application of the plaintiffs remained pend- 
ing in the Revenue Court for along time 
and ultimately on March 2, 1932, the Court 
ordered that the plaintiffs should be al- 
lowed to file a suit in the Civil Court within 
three months of the order. Obviously, the 
order purported to be under s. 111 (b) of 
the Land Revenue Act, particularly as the 
application was headed as one under that 
section. The defendanis raised an objec- 
tion in the trial Court that the claim was 
barred under s. 233 (k) read with s. 111 
of the Land Revenue Act. The first Court 
held that there was no bar to the suit 
and after deciding the various issues that 
arose in the case decreed the plaintiffs’ 
claim for possession. On appeal the learn- 
ed Judge has come to the conclusion that 
the suit was not maintainable. In sup- 
port of this view he has relied’ on a ruling 
of this,Court in Bagira v. Hardeva (1). ° 

(1) 26 A L J 217; 114 Ind. Cas. 177; L R 9 A 49 Rev; 
AYT R1928 All. 172; 12RD 20;1L P40 All, 112; 
50 A 559 (F. B.) 
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It seems tous that thet ruling is certain- . 
ly distinguishable. fection 233 (k) pre- 
vents the institution of a suit in e Civil 
Court with respect to parlition or union 
of mahals except as provided in ss. 111] 
and 112. Where that partition has been 
perfected after a question of title in the 
Revenue Court has been decided adverse- 
ly to a party or where it has heen per- 
fected when no such question hed been 
raised by such party, the partition is com- 
plete and the matter cannot be re-agitated 
in a Civil Court.: This is particularly so 
because a Revenue Court ıs entitled to 
allot property belonging to one co-sharer to 
another co-sharer' for the purpose of ad- 
justing their rival claims. But s. 233 
(k) cannot in itself epply to a case where 
there has yet been no partition or unicn 
ofa mahal. The aid of s.10, Civil Proce- 
dure Code, would have to be invoked where 
a partition proceeding is still pending in 
the Revenue Court. It has been held in 
two cases, Nazir Ahmad v. Mohammad 
Sharif (2) and Faqira v. Hardeva (1). that the 
bar applies to a case where the partition 
proceeding is still pending in a Revenue 
Court. But s. 10, Civil Procedure Code, 
does not eltogetker oust the jurisdiction of 
ihe Civil Court to receive a plaint in a 
suit for declaration of tithe or possession 
vf immovable property, but only refers to 
the stay of the suit and prevents the Court 
from proceeding wilh the trial of such 
a suit while the same matter is pending 
in, another Court of competent jurisdiction. 
It would, therefore, seem to follow that 
while a question of title has been raised 
andis under consideration by the Reve- 
nue Court a suit to get relief in respect 
of the same matter would not be tried by 
a Civil Court but would be stayed until 
the matter has been disposed of by 
the Revenue Court. The two learned 
Judges who decided the case of Faqirav. 
Hardeva (1) do not appear to have ex- 
pressed exactly .the same views on this 
point. Mukherji, J., laid) emphasis on the 
view that where the ‘Collector is autho- 
rised by the provision..of+s. 111 of the 
Land Revenue Act to-decide .the question 
of title himself, then, to:decide that ques- 
tion he would be the Court of competent 
jurisdiction before the suit for declaration 
was filed in the Revenue Court, and that, 
therefore, s. 10, Civil Procedure Code, would 
come into play and the issue which arose 
for decision in either case should be tried 

(2) 46 A 453; 79 Ind, Cas, 345; A I R 1924: All, 
682; L R 5 A110 Rev, 
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by the Revenue Court alone. No doubt 
at some places in the judgment the learn- 
ed Judge hes remarked that -an order 
passed by the Revenue Court under s., 111 
- might confer jurisdiction on the Civil 
Court and that otherwise the matter would 
not be within the jurisdiction of the Civil 
Court to entertain. But obviousty the 
learned, Judge spplied the principle un- 
derlying s. 10, Civil Procedure Cade which 
refers to st:¿y of suits and not to want of 
jurisdiction. On the other hand, Ashworth, 
Ja while agreeing with the view that 
s. 233 (Ic) was a bar to the suit, also ex- 
pressed the opinion that if an application 
made to the Revenue Court for an order 
to refer the matter to the Civil Court is 
made after the institution of the civil suit 
then that institution is bad and cannot be 
corrected by en order under s. 111 (a) 
pessed subsequently, and that if such en 
order is pxssed subsequently, then the only 
proper course for the plaintiffin the civil 
suit is to withdraw the suit already in- 
stituted by him end to file enother suit. 
With great respect we sre unable to con- 
cur in this view, which was really in the 
neture of en obiter dictum. In that case 
the Collector had never passed any order 
under s. 111 at all. A suit was institut- 
ed in the Civil Court end then his atten- 
tion was drawn to the fact by means of 
an application accompanied by an affida- 
vit on which he passed the following 
order :— “Await until September 21, 1924”. 
Now s. 111 (a) implies that an order should 
be passed declining to grant the appli- 
cation for partition until the question in 
dispute has been determined by a compe- 
tent Court, end not to pcstpone the case 
for a fixed period of time only. Accord- 
ingly both tke learned Judges held that 
there was no proper order passed under 
s: 111 (a). Admittedly there was no order 
passed under s.112(a). The case, there- 
fore, is distinguishable from the present 
case in which an order was passed by the 
oo on March 2, 1932, unders. 111 
Therefore, the only point which we 
have to consider is whether this order 
passed subsequent to the plaintiffs’ insti- 
tution of the civil suit cured the defect. 
There is no question of limitation involved 
in this case, apart from the expiry of three 
months fixed by the Revenue Court in its 
order. There is, therefore, no objection 
to treating this suit as having been insti- 
tuted on date on or after March 2, 1932, when 
the Revenue Court actually required the 
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plaintiffs’ to institute the suit within three 
months in the Civil Court. To insist on 
the suit being withdrawn and then to 
allow the plaintiffs to bring a fresh suit 
would be both inconvenient end unfair. 
In the first place it will necessitate an un- 
necessary duplication of civil proceedings, 
and in the second place the plaintiffs would 
have to approach the Revenue Court afresh 
for the extension of the pericd or for the 
grant of afresh order. We think _that 
there was no initial defect in the insti- 
tution of the suit but that the trial of the 
suit was barred by the principle underlying 
s. 10, Civil Procedure Code, so long as the 
Revenue Court had not passed the order 
under `s. 111 (b). As sdon as the order 
under s. 111 (b) was passed the objection 
under s. 10, Civil Procedure Code, fell to the 
ground end there was no bar in the way 
of the Civil Court trying the suit ət all. 
The Revenue Court has stayed its hands 
and is «waiting the decision of the Civil 
Court. | 

The lower Appellete Court has noted in 
its judgment that the learned Counsel for 
the defendants had definitely waived all 
the other points in the appeal and had 
confined his arguments to only one ques- 
tion. which has been discussed above. It 
is, therefore, clear that on behalf of the 
defendants all the other pleas were aban- 
doned. ; 

We accordingly allow this appeal and 
setting aside the decree of the -lower 
Appellate Court, restore that of the Court 
of first instance with costsin all Courts. 


D. Appeal allowed. 


an te a 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT 


Civil Revision Application No. 678 of 1934 
October 18, 1935 
GRILLE, A. J. C. 
RAMLAL—PLaintTirr—A PPLICANT 
VETSUS 
Tus AGENT, B. N. Ry. Co., Lrp., 
CALCUTTA—Deranpant—Non- 
APPLICANT 
Civil Procedure Code (Act V of 1908), s. 80—Suit 
against Railway administration which 13 @ company 
—-Notice under s. 80—Whether extends time to save 
limitation—Railways Act UX of 1890), s. 7— 
Notice under s. 77, when necessary—Claim for com- 
pensation for non-delivery when no loss is caused 
Notice, if necessary—Limitation Act (TX of 1908), 
Sch. I, Arts. 31, 49—Sutt agavest carrier for non- 
delivery whey goods are detained for wharfage— 
Limitation for sutt 


sé 

Where the Railway administration (Thè Bengal 
Nagpur Railway) against which 2 suit is filed isa 
company and not owned by the Secretary of State 
for India, a notice under s. 60, Civil Froucedure 
Code, will rot help the plaintiff to extend time to 
save limitation if it is otherwise barred. 

A nctice under s. 77, Railways Act is necessary 
only in the case of loss, damage or deterioration, as 
the wording of the section itself shows, but it is 
not necessary in a claim of non-delivery of goods 
consigned, where there has been no less, damage 
or deterioration on account of such non-delivery. 
D. B. Jiwondas v. Agent, E. I. R. Company, Howrah 
\1), relied on, 

A suit against a carrier for compensation for 
non-delivery of goods is governed by Art. 31 whe- 
ther the non-delivery is due to conversion or any 
other reason and not by Art. 49. 


A Railway does not cease to be carriers for the. 


purpcses of the Limitation Act because they de- 
tained the consignor's goods in respect of a claim 
for their charges before making delivery. Where 
the company’s claims for wharfage arise out of their 
rights as carriers, the plaintif cannot plead that 
the ccmpany's position as carriers was atan end 
and that the refusal to deliver the goods was 
unconnected with their position as carriers when 
their very claims to detoin tregoods arcse out t 
that pcsition. Venkotasubdba Rao-‘v. Asiatic Steam 
Navigat on Co. (2), relied 01. 


C. R. App. egainst the order of the Judge, 
Small Cause Court, Nagpur, dated Oc- 
tober 27,1934, in C. S. No. 787 of 1933. 

Messis. R. N.“Padhye end B. R. Mand- 
lekar, for the Applicant. < 

Mr. P. Rudra, for the Non-Applicant. 

Order.— The plaintiff sued the defend- 
ant Railway Company, for damages in 
respect of alleged unlawful detention of 
his goods. His case was that he had con- 
signed to himself for delivery from Chicholi 
to Nagpur two waggons of fire-wood, thal he 
unloaded one of them on arrival and that 
when on the following day he attempted to 
unload the other, he was prevented by the 
servants of the Railway Company who 
alleged that wharfage was due on that 
waggon and had not been paid. The defen- 
dant company’s allegation was that the 
waggon which the plaintiff attempted to 
unload on E ebruary 3, 1932, had been receiv- 
ed several days previously. and that whar- 
fage was due on the contents thereof. The 
plaintiff on the other hand contended that 
the waggon to which the Railway Company 
referred had already been unloaded and 
thet no wharfage was due on the waggon. 
wich he was then unloading. Correspond- 
ence with the Railway authorities ensued 
and en offer was made tothe plaintiff that 
he mighi remove his goods on payment of 
a hominal rate of wharfage, that is less 
than the wharfage which had accrued upto 


the date the offer was made. his: was- 


rejected. Notice was also ' given to the 
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Superintendent of Claims at Calcutta. 1 
may state here thatthis in the event of a 
notice under s. 77 of the Railways Act being 
held necessary is not a sufficient notice. 
On January 31, 1933, that is to say, three 
days less than a year after the event which 
gave rise to the suit, the plaintiff served 
the defendant company with a registered 
notice as required by s. €0 of the Civil 
Procedure Code. No reply was received and 
the suit was brought on May 4, 1933. The 
suit was dismissed in the Court of Small 
Causes onthe ground that no notice hed 
been served on the Railway Company as: 
was necessary under s. 77 of the Railways 
Act and that the suit was time-barred 
under Art. 31 of the Limitation Act, in that 
it had not been filed within a year of the 
cause of action. The plaintif has applied 
in revision. 

The action ofthe plaintiff in purporting 
tc serve a notice under s. 80 of the Civil 
Procedure Code just before the time when 
the suit, if Art. 31 of the Limitetion Act 
applies, would have beccme time-barred, 
does not help the plaintiff in any way as the. 
Railway administration is a comp.ny and 
is not owned by the Secretary of State for 
India. The issues then are simply whether 
a notice under s.. 77 cf the railways Act 
was necessaly end whether Ari. 31 cr 
Art. 49 of the Limitaticn Act applies. I 
am satisied that in this case there was no 
necessity to serve a notice of the claim cn 
the defendant company. There is general 
agreement among the High Courts of India 
that such a notice is necessary only in the 
case of loss, damage cr deterioration, as the 
wording of the section itself shows. A 
claim of non-delivery may entail the neces- 
sity of a notice where stch non-delivery 
may be due to loss of the goods concerned; 
but I do not interpret the judgment in D. B. 
Jiwandas v. Agent, E. I. R. Company, . 
Howrah (1), a8 applying to a case where it 
is common ground that there has been no 
loss, damage òr deterioration. In the 
course of that judgment Baker, O. CO. Ja. 
slated : 

“In the cese of a Railway Company which carries 
hundreds of thousands of parcels, it appears to me 
that even in a case of a non-delivery, enquiry will be 
necessary to enable the Railway Uompany to find 
where tae goods are. They do business in a large 
number of places, and some time is necessarily 


required to trace missing gouds which may be lying 
in any stetion on the system.” 


There is no question that in the case 
before me the goods actually arrived at 
Nagpur and although there was a non- 
N O34 L R 139; 73 Ind. Cas. 1033; AI R 1923 
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delivery, no notice to the Railway Company 
to enable them to make enquiries where 
the goods were or what had become of them 
was necessary. 

Tt is argued from this by the learned 
Counsel for the applicant that as no notice 
was necessary, then the suit was within 
time as Art. 49 rather than Art. 31 of 
_the Limitation Act would apply. This 
argument is based on the fallecy that 
the term ‘non-delivery” in Art. 31 
must be taken to exclude non-delivery 
not arising out of loss on the im- 
plication that under s. 77 of the Railways 
Act no notice is necessary in respect of non- 
delivery not arising out of a loss. Article 30 
of the Limitation Act applies to an action 
“against a carrier for compensation for 
losing or injuring goods.”: Article 31 
against 4 carrier for compensation for non- 
delivery of, or delay in delivering goods.” 
One article is a complement of the other 
and on the argument adduced on behalf 
- of the applicant part of Art. 30, that part 
which refers to the loss of goods, would be 
otiose. It seems tome clear from the read- 
ing of the two articles, as was held by 
a Bench of this Court in Ageni, G. I. P. Ry. 
Co. v. Jasrup Shrinath, First Appeal No. 43 
of 1923, dated April 25, 1924, that a 
suit against a carrier for compensation for 
non-delivery of gocds is governed by Art. 31 
whether the non-delivery is due to conver- 
sion or ny other reason. There is a 
definite article, namely Art. 30, for csm- 
pensation for loss or injury, and a general 
articie, nemely Art. 31, for non-delivery or 
delay in delivery. No doubt tke insertion 
of the words “for non-delivery of’ by the 
Amendment Act of 1899 was made in order 
to clarify the difference of opinion existing 
whether suits based on contrect were to 
refer to this article or to the residuary 
Art. 115, but the plain meaning of the 
words is that a suit for compensation for 
non-delivery must be brought within one 
year, no matter what the circumstances are 
which ocession the non-delivery. 4 

It is contended on behalf of the appli- 
cant that he was not suing the company as 
carriers but as tort-feasors for the detention 
of his property. The company did not 
cease {o be carriers for the purposes of 
the Limitation Act because they detained 
his gocds in respect of a claim for their 
charges before making delivery. The 
company's claim arose out of their rights 
-as carriers to claim wharfage, end the plaint- 
iff cannot plead that the company’s position 
as carriers was at an end and that the 
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refusal to deliver the goods was unconnected 
with their position as carriers when their 
very claim to detain the goods arose out of 
that position. As was pointed out by 
Spencer, J., in Venkatasubba Rao v. 
Asiatic Steam Navigation Co., Calcutta 2), 
the law provides for a shorter period of limi- 
tation in suits in which carriers are involved 
owing to the very nature of their business, 
and any controversy in respect of non- 
delivery of goods is for the purposes of 
limitation, unaffected by any consideration 
as to the cause of the non-delivery. 

I consider that the view of the Court below 
in holding that the case was governed by 
Art. 31 of the Limitation Act is correct and 
the application fails and is dismissed with 
costs. Pleader’s fee Rs. 25. 

N. Application dismisse d. 

(2)30 Ind. Qas. 840; 29M L J 342; 2L W 805; 18 
ML T 236; (1915; M W N 644. 





ALLAHABAD HIGH COURT 
Criminal Appeal No. 388 of 1935 
October 10, 1935 
COLLISTER, J. 
BHAWANI PATHAK AND OTHERS— 
APPELLANTS 
versus 


EMPEROR—Oppostrs Party 

Criminal Procedure Code (Act V of 1898), ss. 238, 
537—Joint trial—Accused charged under ss. 366 and 
344-109, Penal Code (Act XLV of 1860) another 
accused charged under ss. 368 and 314—Acts form- 
ing parts of same transaction—Whether can be tried 
in one trial—Criterion for determining whether 
illegality or irregularity is curable. 

The charges against one accused under ss. 366 
and 344-109, Penal Code, and the charges against 
the other accused under ss. 868 and 344, Penal 
Code, can legally be tried together where there is 
& community of interest or purpose between these 
two accused and the acts are so closely connected 
as to form one and the same transaction. Dosa v. 
Emperor (1), Nawab Khan v. Emperor (2), Kushei 
Malik v. Emperor (3), Mozam Dafadar v. Emperor 
(4) and Emperor v. Zamin (5), relied on. 

No distinction can be introduced between an 
illegality and an irregularity and the sole criterion 
given by s. 537, Criminal Procedure Code is whetner 
the accused person had been prejudiced or not, 
Where the accased are not prejudiced by the joint 
trial (though not legal), no re-trial should be order- 
ed. Kapoor Chand v. Suraj Prasad (6), relied on. 


Cr. A. from an order of the 
Judge, Gorakhpur. 

Mr. Madan Mohan Lal, for the Appel- 
lants. 

The Government Advocate, for the Crown. 

Judgment.—Bhawani Pathak has been 
s. 366, s.344 read with 
s. 109 and s. 342, Indian Penal Code. Sarju 
Prasad has been convicted under ss, 344 
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dnd'368, Indian Penal Code, and Ram Chan- 
re Prasad has been convicted under s. 366 
and s. 342, Indian Penal Code. The 
appellants have each been. sentenced 
to three” yems’ rigorous imprison- 
meat. There was an institution at 
Gorakhpur which was known as the Abla 
Ashram, which was ostensibly a philan- 
throphic establishment and its avowed object 
- was to shelter and rescue girls and women of 
all ages who were adrift in the world and in 
need of succour, Sarju Prasad was employ- 
ed as munshi at the Ashram and Bhawani 
Pathak was a chaprasi attached to it. The 
prosecution alleges that, however Jaudable 
the intention of the original founders of this 
Ashram may have been, it had become to all 
intents and purposes a sort of exchange 
bureau for the purpose of supplying girls of 
a marriageable age to the Punjab and Sind; 
and it is alleged that the Ashram employed 
agents including Bhawani Pathak and Ram 
Chandra Prasad, whose duty it was to keep 
a look-ont: for suitable girls and take them 
to the Ashram to be “rescued” whether they 
wished it or not. ‘I'he case forthe prosecution 
was as follows: ` 
Musammat Lakhrajiis a Chamar girl of 
about 17 or 18 years of age. She had been 
married twice, but each union had ended in 
a separation, and in 1933 she- was living 
with her parents at a village in the Pipiganj 
“Police Circle. She has an uncle at Gorekh- 
‘pur named Suphal and itis said that she 
‘went and spent a month or so with her uncle 
and aunt in November 1933. On December 20, 
she left her uncle’s house for the Railway 
‘Station intending to catch a train for Pipi- 
‘ganj; but she never: reached the station. 
‘She met. an old woman who began to talk 
‘to her and then Bhawani Pathak and two 
other men came up and began asking her 
questions as to who she was and where she 
lived. Ultimately they taxed her with hav- 
ing run away from home and they told her 
‘that her parents were at the Abla Ashram 
and said that she was to accompany them 
to that institution. At first she refused, but 
she was forcibly taken on anekka by Bha- 
wani Pathak and one of his companions. 
Her name and address were taken dcwn at 
the Ashram by Sarju Prasad and she was 
detained there against her will. There 
were about 20 other girls or young women at 
the Ashram and some of them plotted to 
escape on the night between 30th and 
‘81st December. -Musammat Lakhrajia was 
the first to make the attempt and she manag- 
ed to scale the wall by gettifig on to the 
shoulders of another girl; but the persons 
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“in charge of the institution were aroused by 


the noise and so tha effort of her fellow 
Conspirators io escape was frustrated. 
Musammat Lakhrajia found shelter at the 
house of a woman for a couple of nights 
and on the evening of January 2, 1934, she 
went to the Railway Station; but she was 
met there by Bhawani Pathak, who insisted 
on her accompanying him to the house of 
Babu Gopi Nath, now deceesed, who was & 


‘legal practitioner and was the secretary of 


the Ashram. 
Several persons collected including a 
couple of constables, but they were satisfied 


with Bhawani Pathak’s explanation that the 


girl had run away from the Ashram and that 
he was taking her to the house of Babu Gopi 
Nath. At the house of Babu Gopi Nath 
they met Ram Chandra Prasad and Babu 
Gopi Nath after hearing what Bhawani 
Pathak had to say directed him to take the 


‘girl back to the Ashram. Bhawani Pathak 


and Ram Chandra Prasad thereupon took her 
on an e kka to the door of the Ashram, but she 
refused to enter, saying that death would be 


-preferable. 


Finally, in order to avoid a scandal and 
apprehending that she might create diseffec- 
tion among the other giris Sarju Prasad 
released her. Thereupon she staited to go 
towards her uncle’s house, but Ram Chendra 
Prasad caught her up and compelled her to 


-go with him to his own house wiere he kept 


her for some days. One day she happened 
to see her aunt as she wes looking through 
the bars of a window and shesent a message 


to her father Nobar and the latter came in 


due ccurse and insisted on Ram Chandra 
Prasad handing the girl cver to him. A 
plea has been taken by ihe learned Ccunsl 
for the appellants that the joint trièl of 
the three appellants was illegal end that 
the whole trial is thereby viliated. The 
reply cf the learned Government Advccate is 
that the series of events from December 
20to January 5 or 6, was one cnd the 
same transection within tLe meaning of 
s. 239 (d), Criminal Procedure Code that the 
appellants had a community or identity of 
purpose and that in any case they have not 
been prejudiced and the misjoinder is 
therefore curable under s. 537, Criminal 
Procedure Code. In Dasa v. Emperor (1), a 
Single Judge cf the Lahore High Court held 
that the joint tiial of three perscns, two 
being charged under s. 366, Indian Penal 
Code, and one being charged under s. 368, 
Indian Penal Code, was not illegal; but an- 


(D AIR 1928 Lan. 751; 109 Ind. Cas. 224; 29 Cr. L 
J 496; 10 AJ Or, R 217, 
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other learned Judge of the same Courtin 
Nawab Khan v. Emperor (2), took a contra- 
ry view. In Kushei Malik v. Emperor (3), 
a Bench of the Calcutta High Court held 
that persons who abducted a girl and per- 
sons who detained her with the knowledge 
that she had been abducted econld legally 
be tried together; but another Bench of that 
Court in 'Mozam Dafadar v. Emperor (4) 
was of opinion that the joint trial of an 
accused charged with an offence under 
. 8. 366 and accused charged under s. 368 was 
irregular and prejudicial to the accused 
and must be. set aside. 

A Bench of the Oudh Chief Court, 
in Emperor v. Zamin, 136 Ind. Cas. 
243 (5), held that a joint trial 
for offences under s. 366 ands. 368, 
Indian Penal Code, is not illegal where the 
-© whole chain of events beginning with 
kidnapping or abduction and ending with 
the discovery of the woman can fairly be 
regarded as forming one and the same 
transaction. There is no reported case of 
this High Court directly in point. It will 
be observed that in the present case Bha- 
wani Pathak was charged under s. 366 for 
having abducted Musammat Lakhrajia on 
December 20, 1933, and he was charged 
under s. 344-109 for having abetted her 
wrongful confinement inthe Ashram. Sarju 
Prasad was charged under ss. 368 and 344, 
Indian Penal. Code, for having wrongfully 
contned the girl in the Ashram knowing 
her to have been abducted; Bhawani Pathak 
was further charged under s. 347, Indian 
Penal Code, for having wrongfully restrain- 
ed Musammat Lakhrajia at the station on 
January 2, and Ram Chandra Prasad was 
charged under s. 366 for. having abducted 
her on the January 2, and under s. 342 for 
having wrongfully confined her thereafter 
in his house. I am inclined to think that the 
charges against Bhawani Pathak under 
ss. 366 and 344-109, Indian Penal Code, and 
the charges against Sarju Prasad under 
ss. 363 and 344, Indian Penal Code, could 
legally be tried together inasmuch as there 
was obviously a community of interest or 
purpose between these two accused and the 
acts were s) closely connected as to form 
one and the same transaction. But it 
seems doubtful whether Ram Chandra 


(2) A I R 1929 Lah. 496; (1929) Or. Oas. 57, 

(3) 59 © 1094; 81 Ind. Cas..906; A I R 1924 Cal, 389; 
25 Cr. L J 1082. 

(4) A I R 1933 Cal. 563; 144 Ind. Cas. 93; (1933) Or. 
Cas. 940; 34 Or. L J 682; Ind. Ral. (1933) Cal. 499. 

(5) 186 Ind. Cas. 243; A I R 1932 Oudh 28, (1932) Or. 
Cas. 60; 33 Cr. LJ 275;8 O W N 1325; Ind. Rul. 
(1932) Oudh 99, 
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2 
Prasad ought to have been :tried jointly 
with tha other two appellants in respect of 
the ects committed by him on Janu- 
ary 2, and thereafter, nor do I think that 
a charge against Bhawani Pathak under 
s. 366, Indian Penal Code, in respect of 
December 20, 1933, and a charge against 
him under s. 342, Indian Penal O-de, in 
respest of January 2, 1934, should have 
been combined atone trial. Ths question 


is whether on this view of the matter the 


conviction of the appellants ought to be 
quashed and whether a separate re-trial 
of each appellant should be ordered. In 
Kapoor Chand v. Suraj Prasad (6), a Full 
Bench of this Court considered the provi- 
sions of s. 537, Criminal Procedure Code. 
It held that no distinction could be in- 
troduced’ between an illegality and an ir- 
regularity and that the sole criterion given 
by s.537 was whether the accused person 
had been prejudiced or not. The learned 
Judges observed: 

“The object of procedure is to enable tha 
Court to do justices, but if in spite of evea a total 
disrezard of tha rules of procedure justice has 
been done, there would exist no necessity for 
setting aside th: final order which is just and 
correct simply because the procedure adopted was 


wrong.” : f | 
The Privy Council case of Subrahmania 


Ayğjar v. Emperor (7) has been discussed 
and interpreted by the Full Bench. It is 
contended: by the learned Counsel for the 
app2llan's that his clients have been pre- 
judiced by a joint triəl inasmuch as each 
of them has been prevented from produc- 
ing the others as witnesses in his defence; 
but I do not think that there is any force 
in this plea. | Ifthe three appellants had 
been sep2rately tried, the evidence which 
‘any one of them might give could have 
contributed little towards a rebuttal of the 
evidence for the prosecution, if the state- 
men's wuich they have made as aczused 
persons in this ara any criterion. Noris 
it likely that ths evidence of one person 
who was being tried for an ofence closely 
connecsel with the offsnce for which an- 
other person was baing tried would muite- 
rially assist the latter in his defence or 
would impres3 tha mini of the Court. Sec- 
tion 537, Criminal Procedure Code, provides 
that in - determining whather any irregu- 
larity in any procseding has occasioned a 
failure of justice, the Court shall have re- 


gard to the fact whether the objection 


` (6) (1933) A L J 18@; 142 Ind, Cus, 537; A I R 1933 
All, 264; (1933) Cr. Cas. 431; 5% A 3J1; Ind. Rul. 
(19 33) All. 125; L R 14 A 48 Or. (F. B). 

(7) 95 M 6l; 281A 257;3 Bom L-R. 510; 50 W 
N 866; 11 M L J 233; 2 Weir 271; 8 Sar 169 (PO), 
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could and should have been rais#d at an 
earlier stage in the proceedings. The 
learned Sessions Judge wrote in his judg- 
ment that allthe three accused had been 
tried jointly because the ofences were com- 
mitted in the course of the same transac- 
tion and in prosecution of a common object, 
the offences constituting links of one and 
the same chain; but it is not suggested 
that the appellants themselves at any stage 
of the proceedings objected that a joint 
trial was illegal and was calculated to pre- 
judice them. In my opinion the appellants 
in this case have not been prejudiced by 
their joint trial and this plea is, therefore, 
disallowed. $ 

It now remains to be determined whe- 
ther the charges have been established 
against all or auy of the three appellants. 
They all pleadednot guilty. Bhawani Pathak 
alleged that Musammat Lakhrajia was a 
prostitute and that she had gone willingly 
with him to the Ashram on December 20, 
1933. He admitted that she escaped from 
the Ashram andthat he brought her back 
from the Railway Station on Janu- 
ary 2, but he alleges that she again ac- 
companied him willingly. He states that the 
reason for his prosecution is that he went 
surety for Ram Chandra Prasad in respect 
of two’ cases which were instituted against 
him by the Muhammadans of the locality. 
Ram Chandra Prasad had converted a 
Muhammadan woman to Hinduism and 
was keeping her as his wife or mistress and 
this caused resentment among the Muham- 
madans. He says that the Sub-Inspector has 
challaned him because he instigated cer- 
tain persons to lodgea complaint against 
the said Sub-Inspector. 

Ram Chandra Prasad also pleaded enmity 
with Sub-Inspector Shafaat Nabi and he 
alleged that he had been prcsecuted on 
account of the matter of a Muhammadan 
woman referred to by Bhawani Pathak; and 
he denied having any direct connection with 
the Ashram. Sarju Prasad pleaded that 
he had been prosecuted because he had 
helped Ram Chandra Prasad in his case 
and also because he refused to give evi- 
dence for the Crown in this case at the 
instance of the Police. He alleged that 
Musammat Lakhrajia had been a willing in- 
mate of the Ashram and that the only 
reason why she was brought back 
to ‘it on January 2, after her escape 
was, that her own clothes had to be restored 
to her. It appears that in August, 1933, 
the Police at tlardwar made enquiries in 
respect totwo girls and obtained infor- 
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mation about this Ashram and after that 
the Superintendent of Police at Gorakhpur 
deputed Sub-Inspector Shafast Nabi to 
make ən enquiry about the effairs of this 
institution. He began his enquiry in 
January, 1934, and took possession of the 
registers of the Ashram. On April 26, 1934, 
he got into touch with Musammat Lakhrajia 
and he sent her tothe Kotwali to make 
a report. After Shafaat Nabi had begun 
his investigation, various complaints and 
applications were made against him, but 
lo no purpose; and ultimately this case 
was launched andthe three sccused were 
convicted. 

There can be no doubt whatever that 
Musammat Lakhrajia was kept in the 
Ashram against her will. It is not denied 
that she escaped secretly at dead of night 
by climbing over a wall and that on 
January 2, she was brought back to the 
Ashram. There is good evidence of Hindus, 
(I mention this because an attempt has 
been made to give a communal flavour to 
this case) to show that she was weeping 
when brought back to the Ashram on 
January 2, and there is a significant 
entry by Sarju Prasad in the register to 
the effect that she was setat liberty. Se- 
veral illuminating facts have been brought 
to light by these registers. It appears 
that in 1932, 88 women were admitted to 
the Ashram. Of these, six were between 
the agesof 9 and 13, two between 14 and 
15, 57 between 16 and20; 21 between 21 
and 25; 1 between 26 and 30; and 1 bet- 
ween 3l and 35. In 1933 there were 109 
admissions. Ofthese 2 were between the. 
ages of 9 and 13;1 between 14 and 15; 53 be- 
tween 16 and 20: 45 between 21) and 
25, 5 between 2dand 30; and 3 between 
31 and 35. Thus there was not a 
single woman sbove tke age of 35 and the 
large majority of them were of an age at 
which it would be profitable to supply 
them tothe Punjab or elsewhere as wives. 
It appears that in 1932, 26 girls were 
married off, 15 ran away, 1 went mad; 3 
were released, 40 returned home and 3 
were ultimately released by the Police. In 
1933, 33 girls were married off, 13 ran 
away, 1 died, 1 went mad,8 were re- 
leased, 39 went home and 14 were released 
when the institution was raided by the 
Police. Out of the 26 who were married 
in 1932,19 went tothe Punjab and Sind 
and each of the 33 girls who were married 
in 1933 went tothe Punjab or Sind. 

The income from “donations” in 1932 
was Rs, 1,941 and in 1933 it was Rs. 3,572. 
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‘When a girl was admitted tothe institu- 
tion, no information was~sent either to the 
Police ortoa Magistrate and it does not 
appear that any official was ever invited 
to inspect the institution and apparently 
the fact that a girl may have been al- 
ready married was no bar to her re-mar- 
riage. Defence Witness Sadho Saran who is 
a member of the managing committee and 
who has held various offices at the Ashram 
saysthat when a girl was admitted, en- 
quiries were made by letter or by a mes- 
senger from her parenis or guardian but 
there is no documentary evidence to sup- 
port this allegation. Musammat Lakhrajia’s 
second husband Bairagi has given evidence 
for the defence and he says that he had 
received a letter about her from the 
“Ashram, but he took no notice of it as he 
had already left his wife. He did not 
produce that letter and was unable to 
say whether he still had it or not. An 
entry in the register shows that on her 
admission Musammat Lakhrajia stated that 
her parents were alive and that she had 
been wandering about for the last year 
or year and a half. In the circumstances, 
if a letter was to be sent, it obviously 
ought to have gonetoher parents and not 
to the husband who had left her. Sadho 
Saran has made certain admissions when 
confronted withthe registers and these 
make interesting reading. He admits that 
-on April 14, 1932,5 women escaped by 
making a hole inthe wall of the privy; 
that on May 5, 1932; 3 women ran away 
by breaking a lock end scaling a wall, 
that on May 24, 1932, a girl ran away at 
mid-night by scaling the wall; and that 
on June 6, 1932, three other women ran 
away during the night by breaking open 
the lock ofthe upper story and removing 
a tattar. Witness pretends that he hes no 
recollection whatsoever of these incidents; 
but he was unable to deny them when 
confronted with the register. In the state- 
ment which she made before the Sessions 
Judge on February 9, 1935, Musammat 
Lakhrajia supported all the allegations of 
the prosecution. February 10, was a holiday; 
but when she was further examined on 
llth she went back on her previous state- 
ment end supported the defence. 
I have no doubt whatsoever that she 
had in the meanwhile been influenced by 
the appellants, and the lower Court has 
rightly relied on the statement which she 
made cn February 9, end also on the evi- 
dence which she gave before the Committing 
Magistrate. It is extremely doubtful whe- 
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ther she could have invented that story 
or could have repeated it if she had been 
tutored tomake it; and having considered 
it in the light of ell the circumstances, 
I em satisfied that she wes speaking the 
truth before the Committing Magistrate 
andon February 9, 1935, before the Judge. 
As regards her abduction on December 20, 


she is corroborated by Musammat Habiban 


and Abdul Wahid. Abdul Wahid also went 
back in the Sessions Court on the state- 
ment which he had made before the 


Magistrate and the learned Judge app3ars 


to think that he isnot a reliable witness; 
but he believes Musammat Habiban. Even 
without the evidence of Musammat Habiban, 
I am satisfied from Musammat Lakhrajia’s 
own statement that she was taken un- 
lawfully by Bhawani Pathak to the Ashram 
on December 20, 1933; and the evidence 
on this point draws support from the fact 
that Bhawani Pathak brought her beck 
weeping from the station on January 2, 
1934. As regards her forcible detention 
in the Ashram, there is the evidence of 
two other inmates, namely Musammat 
Dhenpatia and Musammat Kumari, and, 
what is even more convincing, the fact 
that in order to get away she scaled a 
wall secretly at dead of night. The evi- 
dence to show that she was brought back 
from.the station on Januery 2, 1934, ccon- 
sisis in the statement of the girl herself 
end in the statements of Hubdar Khen, 
Jhurai and three Hindu constables, namely 
Jagernath Ram, Muneswar Singh and Ram 
Samojh Pande. 

Jhurai in the Sessions Court went back 
on his previous statement, but the evidence 
which he gave before the Mazisirate was 
read under s. 288, Criminal Procedure 


‘Code, and there can be little doubt that 


he had been won over by the appellants be- 
fore the case came to Sessions. In any 
event the evidence of the three constables 
and llubdar Khan proves beyond any dcubt 
that Musammat lLakhrajia was brought 
back from the station by Bhawani Pathak 
and that she wos weeping and unwilling 
to go. In corroboration of her statement 
that she was subsequently confined by 
Ram Chandra Prased after having been 
released at the door of the Ashram on 
January 2, there is the evidence of her 
father Nohar, a woman named Musammut 
Dulari and one Akdul Jabbar. Abdul 
Jabber has not been xelied upon by the 
learned Judge and Musammat Dulari went 
back on’ the statement which she had 
made before the Magistrate. She was a 
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maid-servant of Ram Chandra Prasad and 
in the Sessions Court she said that Musam- 
mat Lakhrajia had complete freedom in 
the house and that she never saw her 
wecping; hut before the Megistrate she 
stated that she used to weep and that 
the house was locked and that she was 
never allowed to go anywhere except in 
company with Ram Chandra Prasad’s wife, 
I have no doubt whatever that what she 
stated before the Magistrate was correct 
and her evidence in that Court and the 
evidence of Nohar and Musammat Lakhrajia 
herself leaves very little room for doubt 
that the letter was being confined in the 
house of Ram Chandra Prasad. The only 
defence evidence to which I have been re- 
ferred is that of Sadho Saran and Bairagi 
—to both of whom I have already referred 
—and a midwife named Mrs. Edmund. 
The latter states that there were old women 
as well as young in the Ashram, that they 
lived there of their own free will and that 
on each of the two occasions when’ wit- 
-ness went to the Ashram, she found the 
door open. 

In my opinion the charges have been 
satisfactorily brought home to the ap- 
pellents and the learned Judge of the Court 
below has rightly aceepted the evidence 
‘which was given in his Court by most 
of the prosecution witnesses end thea evi- 
dence given by some of them before the 
Committing Magistrate and has rightly 
rejected the defence. Sarju Prasad has 
-been convicted under ss. 344 and 368, 
Indian Penal Code, but his conviction 
under the former section must be set 
aside since that offence is included in the 
offence under s. 368, Indian Penal Code. 
This will make no material difference since 
the sentences which have béen awarded 
are concurrent. I set aside Sarju Prasad’s 
conviction under s. 344, Indian Penal 
Code. Except for this modification, the 
appeal is dismissed. The appellants must 
surrender to their bail. l 

D. Appeal dismissed. 
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—Dispute regarding rights ani liabilities in respect 
of ownership etc. of scheduled canal—-Procedure— 
Jurisdiction of Civil Court, if excluded—Decision 
as to whethera particular watercourse is corcred 
by the Act—Considerations—Nention in Settlement 
Records—Effect~Enquiry as to source of water in 
watercourse-—Whether can be made by Civil or 
Revenue Court. 

The procedure to be adopted in caseof disputes 
regarding rights and liabilities in respect of the 
ownership, construction, use or maintenance of a 
scheduled canal or watercourse is given in s. 43 of 
the Punjab Minor Canals Act, and jurisdiction of 
a Olvil Court in connection with such motters is 
excluded by s. 62 of the Act, 

In order to discover whether a watercourse is 
covered by the Punjab Minor Canals Act, all that 
is necessary is to ascertain from whence the water 
comes and whether that source has been scheduled 
as a canal. The question whether it is covered by 
the Minor Canals 4ct is one not affected by any 
recognition or mention of itin the Settlement Re- 
cords, but is one to be determined solely by  ascer- 
taining whence the water in this channel comes. 

There is no legal bar to the inquiry, as to the 
source from which the water of a particular water- 
course is derived, being made by either a Revenue or 
a Civil Court. 


C. Ref. from the District Judge, Derajat, 
dated July 31, 1935. 
Mr. S. Raja Singh, for the Collector. 


Order.—A declaratory suit in connection 


with the distribution and use of the 


waler in a certain water chan- 
nel known es Gang Chaudhwen was 
instituted in a Revenue Court in Septem- 
ber 1932. The Court took cognizance and 
proceeded with tha suit on the assump- 
tion that Gang Chaudhwan is © watercourse 
covered by Sch. J, Punjab Mincr Canals 
Act, 1905. Ata late stage in the cease the 
defendants filed a copy of en order of the 
Judicial Commissioner in a criminal revi- 
Sion cease, Ramzan, etc. v. Crown, dated 
August 29, 1930, end it wus argued that Gang 
Chaudhwan wès nob a scheduled canal 
end that therefore ihe suit was cognizable 
hy a Civil Court. This contention was ac- 
cepted and by order. dated August 14, 
1933, the Revenue Court returned the plaint 
for amendment and presentation to a cem- 
petent Court, 7. e., to a Civil Court. After 
such presentation the Civil Court con- 
cerned, by order dated July 23, 1935, 
considering thet Gang Chaudhwan, 
being an offshoot of Zam Chaudh- 
wan, which is ineuded in Sch. 1, 
Minor Canals Act, its jurisdiction was 
parred, referred the case under s. 99, 
Punjab Tenancy Act for orders of this 
Court. The procedure to be adopted in 
case of disputes regarding rights and lia- 
bilities in respect of the ownership, con- 
struction, use .or maintenance of a sche- 


1936 


duled canal or watercourse is given in 
s. 43 of the Act, and jurisdiction of a 
Civil Court in connection with sush mat- 
ters is excluded bys. 60 ofthe Act. The 
only point for determinstion is whether the 
channel known as Gang Chaudhwan, rights 
in which are in dispute, is or is not a 

canal or watercourse subject to the provi- 
sions of the Punjab Minor Canals Act. 
There were two reasons for the decision 
of the Revenue Court: 

(a) The existence of the Judicial Com- 
missioners order, dated August 29, 1930, 
and (b) the fact that in Sch. lof the 

| Act, the relevant entry is “Zam Chaudh- 
wan (including Rod Kaura, Rod Tarkhoha 
“and Rod Wabri),” from which the Revenue 
: Court concluded that Gang Chaudhwan 
did not form a part of Zam Chaudwan. 
The only reason for the opinion of the 
Civil Court is: (e) “That Gang Chaudh- 
wan is only an offshoot of Zam Chaudhwan, 
the terms “canal” and “watercourse” bè- 
ing defined in the act including any 
watercourse or subsidiary works connected 
:. with the main channel”. 

I will dicuss points (a), (b) and (c) 
seriatim: 

Point (a) records have been obtained 
and attached to the record of the suit. 

- These include the following :— . 

(1) A repori from a Police Officer 
dated September 20, 1928, tothe Deputy 
Commissioner. D. I. Khan, calling atten- 
tion to the hardship occasioned by. bed 
' distribution of water at Chaudhwan. (2) An 
order of the Deputy Commissioner dated 
September 24, 1928, directing the Revenue 
E. A. C., to report upon the whole matter. 
(3) A report by the Revenue E. A. C., 
“ dated October 28, 1928, in which he mada 
‘proposals in regard to the distribution 
. of the water required for the gardens at, 
‘and the drinking water for, Chaudhwen. 
“This report mentions that action was 
“being taken under s. 71, Minor Canels 


“Act, in respect of certain prior infringe- 


‘ments on the former distribution. (4) A 
‘note by the Senior Vernacular Official] 
dated November 2, 1928, pointing out that 
the Revenue E. A. C.’s report was not full 
‘and raising the question whether it would 
be necessary to issue a Government No- 
tification in order to enforce the arrange- 
ment suggested. This report was endorsed 
-~to the Revenue E. A. ©. for further 
report. (5) A further report of the Revenue 
JB. A. C. mentioning that “Abi Siah Gang 
is a Zamndari Gang which has been 
.admitted in the last settlement. Under 
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these circumstances the Carial Act does 
not apply to it. The parties can have 
recourse to Oivil Couris.” (6) A note by 
the 5. V. O. dated November 14, 1928, ` 
commenting on the discrepancy in the 
two reports of the Revenue E. A. C., in 
the first of which he mentioned that action 
was being taken underthe Minor Canals 
Act, and in the second of which he ststed 
that that Act did not apply. (7) An order 
of the Deputy Commissioner, dated Novem- 
ber 19, 1928, approving the Revenue E.A. 
C.'s report dated October 23, 1928, direct- 
ing that a proper distribution of the 
water should be made accordingly and 
stating that a Sub-Inspector had heen 
directed to proceed against anybody 
complaining against ib under s. 188, Indian 
Penal Code. 

There is also before me the record of 
this Court in Criminal Revision No. 124 
of 1930 which shows that three men had 
been convicted under s. 188, Indian Penal 
Code, for diverting water in contravention 
of the order of the Deputy Commissioner 
1928. Tie convict 
came before the District Magistrate in 
revision, who by order dated December 24, 


- 1929, stated the facts as follows: 


“Th: facts of the case are that a water chan- 


` nel leading from the Domanda Zam passes through 


the fields of the accused and continues through 
some gardens into the village of Chaudhwan. In 
1928 a dispute arose regarding ths division of water 
in this channel and at a meeting of Zamindars 
presided over by the Revenue If. A. ©. a decision 
was alrived at... As this water channel was 
not one under which action under s. 71, Minor 
Cznals Act, could be taken, the Deputy Commis- 
sioner confirming the arrangements come to passed 
an order that any infringement ofthis arrange- 
ment would render the accused person liable to 
be charged under s. 188, Indian Penal Code” 


Ultimately the learned District Magis- 
trate came to the conclusion that the 
Deputy Commissioner's general order, to 
which he had referred, amounted to a 
complaint under the Indian Penal Code 
against eny person who should sub- 
sequently infringe the arrangements, end 
he, therefore, upheld the convictions. The 
case then came up in revision in this 
Court and Fraser, J. C., acquitted the 
petitioners by judgment dated August 29, 
1930. He commenced this judgment by 
Stating that: 

‘The matter relates to a permanent water chan- 


nel leading off from the Domanda Zam and enter- 
ing Chaudhwan village in the D. I. Khan District.” 


He held that there had been no com- 
plaint sueéh as was necessary to give 
jurisdiction to the trial Court, and in some 
subsequent obiter dicta he remarked : 
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“As already pointed out, the water channel in 
question is not one of those scheduled under the 
Minor Canals Act, and the Deputy Commissioner, 
when passing his orders in 1928, did not purport to 
be acting under that Act.” 

Both the District Magistrate and the 
Judicial Commissioner referred to an 
order of the Deputy Commissioner dated 
December 14, 1928, but on careful com- 
parison of the details of the distribution 
mentioned in the various records mentioned 
above, I am satisfied that this reference 
was in reality to the order of the Deputy 
Commissioner dated November 19, 1928. 
. Above that order of the Deputy Commissioner 
was the report of the 8. V. O. dated 
November 14, 1928, which was apparently 
mistaken for the date of the Deputy Com- 
missioner’s order and by further mistake 
was mentioned as December 14, 1928. 

It will be seen that ihe learned Judicial 
Commissioner merely based his remarks 
regarding the inapplicability of the Minor 
Canals Act upun the facts as stated in 
the District Magistrate’s order which was 
then before him, and that he did not 
himself examine the proceedings of 1928. 
It will further be seen that the District 
Magistrate had based that statement of 
facis upon the second report of the Re- 
venue E. A. C. dated November 8, 1928, 
and noted upon in the S. V. Os note 
dated November 14, 1928 The question 
whether the channel then concerned was 
covered by the Minor Canals Act, was 
never gone into by the District Magistrate 
or by the Judicial Commissioner, and the 
Judicial Commissioner's order in a Crimi- 
nal Revision can have no bearing upon 
that question of fact. Hence reason (a), which 
infiuenced the Revenue Court in the present 
. case, was entirely erroneous. As regards 
print (b), the Minor Canals Act, defines a 
watercourse as 

“any channel supplied with water from a canal 
which is maintained atthe cost of the irrigators: 
vide s. 3 (xti).” 


Hence in order to discover whether 
Gang Chaudhwan is covered by the Pun- 
jab Minor Canals Act, all that is neces- 
sary 1s to ascertain from whence: the water 
comes and whether that source has been 
’ scheduled as a canal. It is true that the 
District Magistrate in his order of re- 
ference stated that the water channel then in 
dispute was one leading from the Domanda 
Zam, but the source of his information 
is not apparente It is, however, evident 
from a comparison of the varjous records 
that, the water channel referred to in the 
present case as Gang Chaudhwan is the 
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same water channel’ which formed the 
subject of the Deputy Commissioner's 
order dated November 19, 1928, and which 
was mentioned in the Judicial Commis- 
sioner’s reyisional order dated August 29, 
1930. Schedule I, Punjab Minor Canals 
Act, includes Zam Chaudhwan as a hill 
torrent under the heading of “ canals.” 
Tt does not purport toname all the water 
channels which take out from that Zam, 
and the mere fact that it is described as 
including three Rods in no way leads to 
any presumption that it does not supply 
water to Gang Chaudhwan. Hence point 
(b), which influenced the Revenue Court, 
was erroneous. As regards point (c), the 
Oivil Court has merely stated as a fact 
that Gang Chaudbwan is an offshoot of 


. Zam Chaudhwan and has, therefore, begged 


the whole question without giving any 
reasons for its belief. The discussion given 
above shows that the whole doubt in the 
present case has really arisen oub of the 
Revenue E. A. C's report dated Novem- 
ber 8, 1928, in which it is stated that 
this Gang being a zamindari Gang, which 
has been admitted in the last settlement 
is, therefore, one to which the Minor Canals 
Act does not apply. ‘That conclusion of 
the Revenue E. A. C. was ceriainly based 
on unsound premises. The question whe- 
ther Gang Chaudhwan is covered by the 
Minor Canals Act is one not effected by 
any recognition or mention of it in the 
Settlement Records, but is cne to be 
determined solely by a3%ertaining whence 
the water in this channel comes. 

The decision of the print referred to 
me under s. 99, Punjab Tenancy Act, is, 
therefore, one which depends upon ihe 
ascertaining of a fact into which no in- 
quiries seem to have been made and the 
submission is premature. The case must, 
therefore, be returned in order that the 
trial Court should determine the source 
from which the water in dispute is de- 


-yived. There is no legal bar to this in- 


quiry being made either by the Revenue 
Court, which refused jurisdiction, or by | 
the Civil Court which mode the reference; 
but in view of the following three facts 
I direct that this issue be tried by the 
Revenue Court: (1) The suit was first’ 
instituted in that Court; (2) the name 
“Gang Chaudhwan” raises a presumption 
that it is supplied from the Zam Chaudh- 
wan; (3) such an inquiry can be carried 
out far more satisfactorily by a revenue 
official, who is frequently on tour and 
has a large revenue staff under his orders, 
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than by a Civil Court which is unable to 
visit a distant spot. The records are, 
therefore, sent through the Revenue Com- 
missioner to the Revenue Court. 

N. Order accordingly. 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT 
Full Bench 
First Civil Appeal No. 166 of 1933 
September 11, 1935 
Supagpir, NIYOGI AND STAPLES, A. J. Cs. 
MURLIDHAR SHRINIWAS, 
MINOR—J UDGMENT-DEBTOR-—APPBLLANT 
í ~ VETSUZ 


Frem GORAKHRAM-SADHURAM AND 
OTHERS—DECREE-HOLDERS—AUCTION- 
TUROHASER AND J UDGMENT-DEBTORS—— 

RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 21, 
O. XXI, rr. 94 to 96—J urisdiction—Omission to raise 
objection in trial—Objection to delivery of posses- 
sion on ground of want of jurisdiction, if can be 
raised—Decree - Validity of—When can be ques- 
tioned by executing Court—S.21, applicabil:ty— 
Jurisdiztimn—Consent cann give jurisdiction——Equit- 
able mortgage—Property not within jurisdiction of 
Court—Decree on ba.is of mortgage, if can be 
possed. 

Omission to take objection to the jurisdiction in 
the course of the trial of the suit or before the 
preliminary decree for sale is made absolute, cannot 
preclude 9 party from raising the objection to the 
delivery of pussession of the property in execution 
of the decree passed against him on the ground 
that the Court which passed the decree and held 
the sale had no innerent jurisdiction to entertain the 
suit. 

An executing Court can question the validity of 
a decree where the question of jurisdiction is in- 
volved. But the fact of the Court having no juris- 
diction to pass adeciee ought to appearon the face 
of the decree or mustbe capable of being gathered 
without the necessity of an enquiry into fects. 
Kashinath v. Harda Central Bank (7) and Laxman 
v. Dhamort Co-operative Credit Society (8), referred 
to. 

It is an established principle of law that in a 
case which the Court is competent totry, if the 
parties without objection join issue'and go to trial, 
tne defendant cannot subsequently dispute its 
jurisdiction upon the ground that there were ir- 
regularities inthe initial procedure which, if ob- 
jected toat the time, would have led to the dis- 
missal of thesuit. Section 21 of the Civil Proce- 
dure Oode, applies to such a case. But that section 
has no applicability toe cese in which a Court, 
which has no jurisdiction over the subject-matter 
of the action, passes a decree which is wholly void 
and the maxim applies that consent cannot give 
jurisdiction, 

Held, that the Bombay High Court hed no juris- 
diction to passa decreeon the basis of an eguit- 
eble mortgage when no part ofthe property over 
which ths decree. was intended to opercte is situate 
within the jurisdiction of that Court. 


F. C. A: against the order of the Addi- 
tional District Jugde, Wardha, dated Novem- 
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ber 18, 1933, arising out of C. S. No. 374 of 
1931, dated March 24, 1932, of the High 
Court, Bombay. 

Mr. W. R. Puranik (with him Mr. M. D. 
Khandekar), for the Appellent. 

Messrs. T. J. Kedar and V. Bose, Govern- 
ment Advocate, for the Respondents. 

Judgment.—In Civil Suit No. 374 of 
1931 the High Court of Bombay on its 
original side passed a preliminary decree 
for sale on the foot of an equitable mort- 
gage in favour of the firm of “Gorakhrem- 
Sadhurnm” against (1) Rangnath Khemraj, 
(2) Shrinivas Khemraj, (8) Murlidhar 
Shrinivas, and (4) the Official Assignee of 
the estate of the first two defendants. In 
due course this decree having been made 
absolute, the mortgaged properties were 
sold in execution, in several lots in Bombay, 
by the Commissioner of the High Court for 
taking accoun!s and some of them were pur- 
chased by the plaintiff decree-holder who 
duly obtained a certificate under O. XXI, 
r. 9Ł of the Civil Precedure Code. On the 
applicaticn of the purchaser for being 
placed in pcssession of the properties com- 
prised in lots Nos. 3 end 4, which are 
situate in the District of Wardha, a writ of 
possession, under O. XXI, rr. 95 and 93 of 
the Civil Procedure (ode, was issued, 
addressed to the Sheriff of Bombay, order- 
ing him to place the purchaser in possession 
of the said properties. 

The aforesaid writ of possession was, 
however, forwarded to the District Judge, 
Wardha, by the Prothonotory and Senior 
Master of the Bombay High Court under 
cover of a letter dated July 10, 1933, which 
runs as under:— 

“Sir, 

I have the honour to forward herewith one 
duplicate writ of possession under O. XXI, rr, 95 and 
96 of the Code of Civil Procedure for favour of being 
executed through your Gourt. The said writs have, as 
usual, been addressed to the Sheriffof Bombay, but 
as the property is situated at Wardha within the 


jurisdiction of your Court, they are to be executed 
through you,” 


On the basis of the aforesaid letter and 
the writ of possession, proceedings in execu- 
tion were started by the First Additional 
District Judge, Wardha, for placing the 
purchaser in possession of the said pro- 
perties. An objection was, however, raised 
on behalf of Murlidhar (defendant-judg- 
ment-debtor No. 3) against delivery of 
possession of the properties to the pur- 

aser. The principal grounds of the objec- 
tion were that as the propérties comprised 
in the equiteble mortgage and the decree 
were wholly situate outside the jurisdiction, 
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of the Bombay High Court. it had ne juris- 
diction to pass the decree and sell the pro- 
periies and that the transfer of the writ of 
possession by thak Court to the Wardha 


Court being unauthorised by law it could. 


not be executed by the latter Court. These 
objecticns were, however, overruled by the 
Additional District Judge who held, on the 
authority of  Hatimbhat .Hassanally v. 
Framroz Eduljee (1) that the High Court 
had jurisdiction to pass the decree and sell 
the mortgaged properties and that it could 
also send the writ of possession to the 
Wardha Court for execution. It is against 
this order that the present appeal is filed 
- by the objector judgment-debtor No. 3. 

The same points, which were urged in the 
lower Court, were pressed for the appellant 
in this Court. It was firstly contended 
that the decree in execution of which the 
plaintiff-respondent purchased the prc perties 
was a nullity because the High Court of 
Bombay had no jurisdiction to pass it for 
the reason that all the properties comprised 
in the equitable mortgage, on which the 
suit was founded, were situate outside the 
jurisdiction of that Cour’. It was submitted 
that Hatimbhat Hassanally v. Framroz 
Eduljze (1) did not interpret the law 
correctly end reliance was placed on India 
Spinning and Weaving Co., Lid. v. Climax 
Indusirial Syndicate (2), Nalum Lakshi- 
mikantham v. Krishnaswamy Mudaliar (3), 
Kanti Chunder Pal Chaudhry v. Kissory 
Mohun Roy (4) and Nagappa Chettyar v. 
Arunachalam Chetiyar Firm (5), in which 
a contrary view on the same point has been 
taken. Forthe respondent (decree-holder- 
purcheser) it was urged that Haiimbhav’s 
case (1) was correctly decided and on the 
authority of Zamindar of Ettiyapuram v. 
Chidambaram Chetty (6) it was also urged 
that the objection to the jurisdiction could 
not be entertained in execution at the 
instance of a party who had not challenged 
the preliminary mortgage-decree on the 
point of jurisdiction before it was made 
absolute. It was also contended that even 
assuming that the view propounded in 
Hatimbhai Hassanally v. Framroz Eduljee 
(1), was erronedus, it could not be said that 


(1) 51 B 516; 104 Ind. Cas. 8; A IR 1927 Bom. 
978; 29 Bom. L R 498 (F B). 

(2) 50 B1; 91 Ind. Oas. 847; AI R 1926 Bom. 1; 
27 Bom. L R 1281 (F B). 

(3) 27 M 157. 

(4) 19 © 361. 


(5) 12 R 370; 151 i Cas. 519; A IR 1934 Rang. . 


250; 7R Rang. 79 J 
(6) 43 M 675; 58 Ind. Cas, 871; (1920) MW N 460: 
28 M LT 75; 12 LW 217; 39 MẸ J 203 (F B), 
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the decree in the present case was passed 
wholly without jurisdiction. 

_ We felt considerable difficulty in decid- 
ing the present eppeeal because the parties 
had not filed the necessary documents in 
the lower Court. We, therefore, order the 
appellant under O. XLVII, r. 27 (1) (b) of 
the Civil Procedure Code, to file certificd 
copies of— 

(a) the equitable mortgage on the basis 
of which suit No, 874 of 1931 was 
filed in the Bombay High Court, 

(b) plaintin the said suit, 

(c) judgment in the said suit, and 

(d) decree in the said suit with schedules 

' oË properties ordered to be sold. 

Accordingly the following dccuments 
were filed and admitted in evidence:— 

(a) certified copy of the plaint with 
exhibits in suit Ne. 374 of 1931 
(Ex. A-4), 

(b) preliminary mortgege-decree (Ex. A- 
5) in the said suit, 

(c) decree absolute for sale (Ex. A-6) in 
ihe said suit, and 

(d) notes of hearing (lx. A-7) in the said 
sult. 

The respondent also filed certified copies 
of Chamber Summons and the order ofthe 
High Court dated November 21, 1933, which 
ere admitted as Exs. R-2 and R-3, respec- 
lively. A perusal of these documents 
makes it perfectly clear that no item of the 
properties comprised in ihe equitable mort- 
gaze and the decree which was passed 
thereon is situate in the Bombay presi- 
dency. 

It is admitted on behalf of the appellant 
ihat the objection to the jurisdiction was 
not taken on his behalf in the course of the 
trial of the suit or before the preliminary 
decree for sale was mede absolute. But 
this omission cannot, in our opinion, 
preclude him from raising the objection to 
the delivery of possession of the property 
in execution of the decree passed against 
him on the ground that the Court which 
passed the decree and held the sale had no 
inherent jurisdiction to entertain the sult, 
In Kashineth v. Harda Central Bank (7) a 
Bench of this Court has laid. down that on 
executing Court can question the validity 
of a decrce where the question of jurisdic- 
tion is involved, and in Laxman v. Dhamort 
Co-operative Credit Society (8) another 
Bench has held that the fact of the Court 


(7) 26 NL R60; 120 Ind. Cas, 732; A IR 1929 
Nag. 357; Ind. Rul. (1930) Nag. 60, 

(8) A I R1933 Nag, 211; 142 Ind, Cas, 487; Ind. 
Rul. (1933) Nag, 122, 
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having no jurisdiction to pass a decree 
ought to appear on the face of the decree 
or must be capable of being gathered 
without the necessity of an enquiry ‘into 
facts. It is an established principle of law 
that ina case which the Court is compe- 
tent to try, if the parties without objection 
join issue end go to trial, the defendant 
cannot subsequently dispute its jurisdiction 
upon the ground that there were irregas 
laricies in the initiel prccedure which, if 
objected toat the time would have led to 
the dismissal of the suit. Section 21 of the 
Civil Procedure Code applies to such a 
case, as ite was applied in Zamindar of 
Ettiyapuram v. Chidambaram (6). But that 
section has no applicablitity to a case in 
which a Court, which has no jurisdiction 
over the subject-matter ofthe action, passes 
a decree which is wholly void and the 
maxim applies that consent.cannot give 
jurisdiction. 

The next question for decision is whe- 
ther the Bombey High Court had juris- 
diction to pass a decree on a basis of 
an equitable mortgage when no part cf 
the property over which tke decree was 
intended to operate is situate within the 
jurisdiction of that Court. The same ques- 
tion erose for decision in Gangaram Tek- 
chand v. Diaramsi Jetha Do. of Bumbuy (9), 
wherein efter an exhaustive review of the 
available case-law on the subject we 
answered the question in the negative. 
Following that decision, on the facts now 
ascertained, we hold that the Bombay High 
Court had no jurisdiction to pass the de- 
cree and sell the properties involved in 
the present appeal. It follows then ‘that 
the lower Court hed no jurisdiction to place 
the respondent purchaser in possession of 
the properties within its jurisdiction in exe- 
cution of the aforesaid decree. 

In view of this finding it is not necessary 
to consider the question. whether the war- 
rant for delivery of possession was legally 
transferred for execution by the Bombay 
High Court tothe Court of the Additional 
District Judge, Wardha. 

The result is that we accept the appeal, 
set aside the order of the lower Court direct- 
ing the delivery of possession of ihe pro- 
perties to the purchaser-respondent and 
order it io return the writ in question to 
the Prothonotary of tue Bombay High Court 
expressing its inability to execute it for 
the reasons given in this judgment. The 
purchaser-respondent must pay the costs 


(9) 159 Ind, Oas. 739; A I R 1935 Nag, 250; 18 NL 
J 295; 8RN 133; AN LR Sup, O 
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of the appellant in both the Couris and 
ear his own. 
Pleader’s fee Rs. 100. 
N. Appeal accepted. 
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MADRAS HIGH COURT 
Civil Revision Petition No. 1333 of 1935 
December 5, 1935 
WADSWORT. I, J. 
C. ATHIMOLLA MUDALIAR—PIAINTIFF 
—PETITIONER 
versus 
FATHIMATHUL KUBRA BEGUM 
SAHEBA AND oTHERS —DEFENDANTS 
-—RESPONDENTS 

Court Fees Act (VII of 1870), Sch. II, Art, 17-A 
—Suit by unsuccessful applicant to Collector for 
registration as a landholder under s. 3 (5) of the 
Madras Estates Land Act—Proper court-fee—Nature 
of such suit—Prayer for setting aside order, whe- 
ther necessary. 

A suit brcught by an unsuccessful applicant to 
the Collector for registration as a landholder 
under s. 3(*) of the Madras Estates Land Act is 
a suit fir declaration falling within Art 17-A of 
Sch. H of the Court Fees Act. It is not a suit to 
get aside a summary crder governed by Art, 17 
(1) or a suit is not otherwise provided for falling 
within Act, 17-B. | 

The setting aside of the order of tha Revenue 
Officers is not legally necessary in a suit of this 
kind ənd whatever words may be used to describe 
the decree sought, itis in fact a suit for a declar- 
ation that the plaintiff is entitled to hold posses- 
sion and to collect rents of the estate in question. 
Vaniswami Thevar v. Chellaswami Thevar (1), Vai- 
thilinga Aiyaswami Atyar v. District Board of 
Tanjore (2) and Ramu Aiyar v. Sankara Aiyar (3) 
distinguished. | 

C. R. Petition under ss. 115 of Act V of 
1908 and 107 of the Government of India 
Act, praying the High Court to revise the 
finding of the Court of the Subordinate 
Judge, Chingleput, in O. 5. No. 40 of 1935. 

Messrs. K. Rajah Ayyar, R. Somasundram 
Tyer and A. K. Muthuswami Iyer, for the 
Petitioner. 

The Government Pleader (Mr. K. 5. 
Krishnaswamy Ayyar), Messrs. T. E. Rama- 
bhadrachariar and K. Rama Ayyangar, for 
the Respondents. 


Judgment.—The question for determina- 
tion in this petition is the proper court-fee 
payable on a suit brought by an un- 
successful applicant to tLe Collector for 
registration as a landholder under e. 3 (5) 
of the Madres Estates Land Act. In the 
lower Court it was contended that the suit 
was one to set cside è summary order of a 
Revenue Court and wase taxable under 
Art. 17 (4), Sch. Iof the Court Fees Act. 
That view was rejected by the lower Court 
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and it is not contended before me that it is 
tenable, for the decision in the case of 
Vaniswami Thevar y. Chellaswamt Thevar 
(1) upon which the petitioner relies for the 
main argument put forward, negatives the 
contention that the order of a Revenue 
Divisional Officer in such a case is an order 
of a Revenue Court which it is necessarr 
for the party adversely affected to set aside. 

It is established that in deciding the 
questions of court-fee the Court must have 
regard to the substance and not the form of 
the relief prayed for. Itis also settled that 
if the relief falls under some special provi- 
sionof the Court Fees Act, it cannot he 
brought under any residuary or general 
provision. The contention for the respon- 
dents is that this is a suit to obtain a 
declaratory decree where no consequential 
relief is prayed coming under Art. 17-A of 
the Court FeesAct. For the petition it is 
now contended that the suit falls under the 
residuary Art. 17-B ss being a suit not 
otherwise provided for, the value of which 
cannot be estimated. The plaint in question 
recites that the estate of which the plaintiff 
claims to be the landholder wes subject to 
an agreement whereby ihe then owners con- 
tracted to sell the estate to ihe present 
plaintiff (petitioner). Jt recites that this 
agreement was approved by the High 
Court with reference to the interests of the 
minors concerned, that certain sums were 
paid under the agreement and that the 
plaintiff who had originally been in posses- 
sion 2s lessee continued to be in possession 
under the agreement by way of part per- 
formance. It goes on to recite that the 
vendors had refused to complete the 
contract and had set up the 6th defendant 
to claim a right to collect the rents, that the 
plaintiff had .applied to the Revenue 
Divisional Officer for registration as land- 
holder under s. 3 (5) of the Madras Estates 
Land Act.and that the latter had refused to 
recognise him and the Collector had refused 
to interfere with his order. Then the prayer 
is that the order of the Reyenue Divisional 
Officer and the revisional order of the 
District Collector should be set aside and 
that the plaintiff should be recognised as a 
landbolder of the suit estate unders. 3 (5) 
of the Madras Act I of 1908. 

‘It being established that the setting aside 
of the orders of the Revenue Officers is not 
a legal necessity in a suit of this kind, it 
seems to me to follow that the essential 
relief which the Plaintiff is claiming, is the 

“ay 13 L W 104; 62 Ind, Cas, 276; 29 M'L T 145; 
(1921) MW N 193, - te ' 5 
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recognition of himself as the person entitled 
to hold possession and to-collect the rents of 
the suit estate what the plaintiffs asks 
for isa formal statement of his right to 
collect the rents of this estate and to be 
recognised by the Government as the 
person so entitled to collect the rents. Such 
recognition must necessarily take the form of 
a declaration and whatever words may be 
used to describe: the decree sought, it is in 
fact a declaratory decree. The petitioner 
contends on the strength of the case already 
referred to namely Vanniswamt Thevar v. 
Chellaswami Thevar (1) that the declare- 
tion, if it be a declaration, sought by means 
of this suit, is not the type of declaratory 
decree to which Art. 17-A of the Court Fees 
Act epplied, but some special form of 
declaration which is a creature of statute 
end for which no express provision in the 
Court Fees Act has been made. In the 
case just referred to the learned Judges, co 
differentiate between what they call the 
common lew right 10 declératory decree 
end a right conferred by some special 
statute. It is, of course, arguable thet 
there is no such thing ss @ common law 
right to a declaratory decree, but it is not 
necessary for me to go into that question 
now. I would, however, restrict the decision 
in Vanniswami Thevar’s case (1) to. what it 
really decides, namely, thet ina case of 
this kind there is no necessity to gask for 
the cancellation of the Revenue Officer's 
orders, that s. 42 of the Specific Relief Act 
does not apply and that there is no necessity 
therefore, to pray for any consequential 


_Telief. When so much is conceded, the 


petitioner would argue that this case does 
not fall under s. 42 of the Specific Relief 
Act and, therefore, does not coma under 
Art. 17-A of the Court Fees Act. I doubt 
whether that contention is sound. Jt is 
true that there are decisions which have 
held that certain suits of a quasi-declaratory 
nature provided for by special statutory 
provisions are not to be treated as decla- 
ratory suits for the purposes of Court 
Fees Act. Thus it has been held thata 
suit under s. 112 of the Madras Estates 
Land Act, which is a suit to contest the 
right of summary distraint for rent, is not a 
suit for a declaration coming under 
Art. 17-A of the Court Fees Act (Vide 
Vaithilinga Ayyaswami Iyer vy. Disirict 
Board of ‘Tanjore (2). It has been held 
that a suit to direct the registration of a 

(2) 52 M 972; 121 Ind, Cas, 601; 30 L W 289; 57 M 


` L J 510; (1929) M W N 773; A I R 1930 Mad. 43; Ind. 


Rul. (1930) Mad, 217, 
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document under s. 77 of the Indian Registra- 
tion Actis not a suit for a declaration and 
consequential relief, but comes under the 
residuary provision (Vide Ramu flyer v. 
Sankara Ayyar (3). The Privy Council 
have held that the ordinary classes of claim 
suits, though they do involve the declaration 
of aright, are essentially suits to set aside 
summary orders and that Art. 17 (i) applies. 
It seems to me that the proper criterion 
must be whether a suit asking for a declara- 
tion is one ofa special character specially 
provided for by a special statute. If it is 
merely a suit for a declaratory decree, the 
declaration asked for being a right which 
itself arises from a special statute, 1 do not 
see why it should not come under Art. 17-A 
of the Court Fees Act. If, however, 16 18a 
special form of sut involving special 
procedure and special defences such asa 
suit under s. 112 of the Madras Estates 
Land Act, or if it involves, a special 
mandatory power granted by statute asa 
suit under s. 77 of the Registration Act, or 
if it involves the setting aside of a summary 
order of a Court as in the case of the 
ordinary claim suits, then obviously 1t is nob 


a simple suit for a declaration with or: 


without consequential relief. But in the 
present case the relief which the plaintif 
seeks is in fact nothing more than a simple 
declaration that he is entitled as of right 
to possession of the whole of this estate and 
to collect the rents thereon. It is true that 
registration of his capacity es a landholder 
is a thing provided for by a special statute 
and itis true that a Bench of this Court has 
held that technically the suit does not fall 
under s. 42 of the Specific Relief Act so as to 
make it necessary to pray for a Conse- 
quential relief. At the same time I can see 
nothing in the nature of the suit to give 16 
any peculiar character so asto take it out 
of the general terms of Art. 17-A of the 
Court Fees Act, and I, therefore, dismiss the 
Civil Revision Petition with costs. 
Time for payment is one month. 
A. Petition dismissed. 

(3) 31 M89; 17 M LJ 573; 3M LT 73. 
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PRIVY COUNCIL 
Appeal from the Allahabad High Court 
February 24, 1936 
Lorp THANKERTON, Sta GEORGE RANKIN AND 
SIK Saapt LAL 
CHAUHARJA SINGH—AppPELLANT 
ve TSUS 
BHUNESHWARIL PRASAD PAL— 
RESPONDENT 
Practice—Evidence—Witness giving false evidence 
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on other branches of case—Their oath whether caz 
be relied—Held, on facts, t that plaintiff had proved 
that he was the son of daughter of S, and as such, ` 
entitled to property of S. 

A party cannot contend that any Court of law can 
place reliance upon the oath of people who have 
admittedly given false evidence upon the other 
branches of the case, - 

After reviewing the entire evidence their Lord- 
ships held, that the plaintiff-respondent had proved 
that he was the soa of the daughter of S, and as such 
was entitled to the property of S. 


Mr. Subba Row, for the Appellant. 

Sir George Rankin.—There has heen 
no appearnce before the Board on behalf of 
the plaintifi-respondent in this case. 

The appeal is by the defendant in a 
suit brought by Bhuneshwari Prasad Pal 
on August 14, 1925, to establish his right 
to succeed to the property of one Sham- 
sher Bahadur Singh, who died in 1901, 
as the son of his daughter Drigraj. The 
defendant is Shamsher’s nephew, being 
the son of his deceased brother Dan Baha- 
dur Singh. The learned Subordinate Judge 
on Décember 23, 1927, dismissed the plaint- 
iff's suit, butthe High Court at Allaha- 
bad reversed thet decision and made a 
decree in favour of the plaintiff for posses- 
sion of the property left by Shamsher 
Bahadur and other relief. 

The sole question for decision is whether 
the plaintiff-respondent has proved that he 
is the daughter's son of Shamsher Baha- 
dur Singh. It is upon this question of 
fact that the Courts in India have differ- 


ed. 

When Shamsher died in 1901 he left two 
widows; Dilraj end Dhanraj. Dilraj surviv- 
ed him for afew months only, and there- 
after Dhanraj, until her death in 1923, wes 
recorded as in possession of Shamsher’s 
property. Upon her death the defendant- 
appellant took possession thereof as the 
next heir of Shamsher. Ths plaintiff-res- 
pondent contested his claim and upon the 
Revenue Officer in 1924 deciding in favour 
of the appellant the respondent brough the 
present suit. 


The appellant in the High Court was 
constrained to abandon several contentions 
which in the trial Court he had supported 
by bis own evidence and the evidence of 
He had contended at first that 
Shamsher at the date of his death in 1901 
wes joint with himself, that all Shamsher’s 
property then came to himself by survi- 
vorship, end that Dhenraj had between 
1902 and 1923 been recorded as the owner 
only by his consent afd to pleese her. 
He had ‘contended also that Shemsher 
never had a daughter and that the plainte 


oe sates wife . married 


882 
ff's father Ram Bahadur Pal hadeas his 
another lady. On 
these points the defendant before the High 
Court was constrained to admit that his 
case and his evidence was untrue and thst 
‘Shamsher’s daughter Drigraj was married 
to the plaintiff's father. A sale deed of 
1885 fixes the date of that marriage as in 
that year. By this time Ram Behadur Pal’s 
first wife had died, leaving a son Dukha, 
who at the date of the trial was alive but 
was not called as a witness. 

The dateof Ram Bahadur Pals third 
marriage is now thesubject of controversy. 
His third wife's name was Baboona. The 
controversy -upon this appeal is whether, 
‘it being admitted that Ram Bahadur Pal 
was the plaintiff's father, the plaintiff has 
given sufficient proof that he was born of 
Drigraj] and not of Baboona. Baboona 
admittedly hada son called Dhumun Pal 
who died when about five or six years of 
age. 
any child other than the plaintiff. 

' At the trial the plaintiff called 26 wit- 
“nesses and the defendant No. 12. [The 
evidence given before the Revenue Officer 
in 1924 was also considered.| The defend- 
ants own evidence and that of several of 
his witnesses is of no use to him. He can- 
not contend that any Court of law can 
place reliance upon the oath of people 
who have admittedly given false evidence 
upon the other branches of the case. The 
view taken of the evidence by the learn- 
ed Subordinate Judge was that Shamsher 
Bahadur Singh was “proved to have been 
separate from the appellant and the appel- 
lant’s father, that Drigraj was Shemsher’s 
daughter, that she was married tothe plaint- 
iffs father Ram Bahadur Pal in 1885, and 
that she had died before Ram Bahadur 
married Baboona. For this last finding 
the learned Subordinate Judge proceeded 
upon a balance of probabilities. He thought 
it proved that Ram Bahadur’s second mar- 
tiage was only after the death of his first 
wife, thetother members of the family 
with certain exceptions “ re-married again 
and again only on the death of their pre- 
vious wives,” that if the plaintiff was his 
son by the second wife, there was no cc- 
casion for him to take a third. This con- 
clusion, however, is as he noticed contra- 
dicted by two documents which came into 
existence solong ago as 1902. Shamsher 
Bahadur Singh having died in 1901, his 
widow, Dhanraj, on, November 30, 1901, filed 
a petition in the Revenue Office. claiming 
bo. aces ha in his proper ty as his widow, 
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Her co-widow, Dilraj, in January 1902, 
also filed a petition objecting to Dhanraj 
being recorded as the sole heir of Shei- 
sher “and chy ing to be co-heir with Dhan- 
raj. But on“April 11, 1902, another peti- 
tion was filed on behalf of Drigraj] end 
Bhuneshwari, the present plaintiff, then a 
minor. This.petition stated that Dilraj had 
died and asked that the names of Drigraj 
and the present plaintiff should be enter- 
ed onthe record. This petition was really 
filed in duplicate, one having reference 
to the mufation case of Mauza Chapia 
Aganda, gnd the other having reference 
to Mauza. Mendawal. One petition purports 
to be signed as follows :— 
“ (Sd) Musammat Drigraj Kunwari, 
mother and guardian of B. 
Bouwaneshwari Prasad Pal, 


by the pen of Babu Ram 
Bahadur Pal. “e 
and the other :— 
(Sd) Musammat Drigraj Kunwari, 
mother and guardian of Babu 
Bhuwasneshwari Prasad Pal:— 
the contents of the objection 
are true~-by the pen of Babu 
Brij Banadur Pal.” 


Now the plaintiffi-respondent’s case is 


that his father’s marriage with Baboona 


was not until 1898 or thereabouts. The 
defendant's contention is that it may have 
been as early as 1890. That duplicate peti- 
tions representing Drigraj to have been 
alive in April, 1902, should be forth- 
coming, is strong evidence against the 
view of the Subordinate Judge “that Drig- 
raj was dead before the plaintiff's father 
married Baboona. The learned Judge 
thought, however, that the plaintiff's father, 
in causing these petitions tobe filed, was 
with a lone-sighted view to the plaintiff's 
interest deliberately manufecturing false 
evidence for use after the lapse of a num- 
ber of years. He emphasises the fact that 
no very good purpose could be served by 
these petitions since on eny view of the 
case the widow Dhanraj for her lifetime 
was the proper person to be recorded cs 
ths heir to Shamsher. Dilraj's claim that 
she was aco-hsir hadon her death come 
toan end. The learned Judge, therefore, 
thinks that these petitions were put upon 
ihe file merely for-fabricating evidence. 
He comments upon the fect that a copy of 
the order passed by the Revenue Officer 
was not preserved but only four copies 
of petitions. He thinks it probable that 
the presentation of these two- petitions in 
the name of Drigraj and the plaintiff would 
never come to the notice of the present 
defendant, ; 
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It is upon this point that the learned 
Judges of the High Court have felt obliged to 
differ from the learned Subordinate Judge. 
While it is clear enough that no very use- 
ful purpose could be served in the life- 
time of Dhanraj by putting forward the 
names of Drigraj and the’ plaintiff after 
Dilraj had died, the learned Judges of 
the High Court think that it was not 
an unnatural thing to do. Dhanraj having 
claimed to be entered as sole heiress and 
Dilraj having contested that claim, the 
learned Judges think that ‘ton the death 
of Musammat Dilraj Kunwar the ordinary 
spirit of litigation would no doubt inspire 
her -daughter and daughter's son to conti- 
nue the contest although in fact they had 
no legal right to doso during’ her hfe- 
time.” They think it very improbable that 
the father of the plaintiff, if Drigraj had 
‘been dead for a number of years, would 
have put forward such a petition with the 
view of making a false claim upon which 
his son in after years might succeed. 
They find that certain matters which the 
Subordinate Judge had regarded as sus- 
Picious are without signifitance. He had 
commented that Dilraj’s signature or thumb 
impression was. not on the petition but 
the method employed was, it appears, quite 
the usual method, there being a number 
of applications by other persons similarly 
expressed to be “by the pen of” so and so. 
They do not attach any importance io 
the fact that no copy of the orders pass- 
ed on these applications was obtained at 
the time. 

Upon this controversy their Lordships 
are of opinion, that the learned Judges 
of the High Court were justified in the 
view which they took. They do not cón- 
sider that the learned Subordinate Judge 
had sufficient reason to hold that Drigraj 
was dead before Baboona’'s marriage. He 
had arrived at this conclusion upon a pre- 
carious balance of probabilities, omitting to 
notice that whether or not the plaintiff's 
father married again in the lifetime of his 
second wife, is not to be regarded as a 
matter governed by any uniform practice 
or principle, but isa matter of inclination 
as to which personal considerations play 
the greatest part. His criticisms as to the 
absence of thumb impression and on simi- 
lar points come “in their Lordships’ 
Opinion to very little. The more usual and 
more safe method of approach upan such 
& question is in the first instance to pay 
due regard to the documentary evidence. 
The -petitions in question were quite un- 
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‘likely to*escape the notice of the defend- 


ant. He was ashe tells us- claiming to 
have been joint with Shamsher. He says 


-that it was by his good-pleasure only that 


Dhanraj was recorded as the owner. Even 
if these statements and claims be false, he 
had every motive and would have every 
chance to know what was taking place in 
connection with the proceedings before the 
in 1901 and 1902. For 


petition purporting to be by a woman who 
was dead with the ultimate object of sup- 
porting a false claim would have been to 
risk criminal proceedings of a serious charac- 


ter and the present defendant would have 


been little likely to permit such conduct to 
go without challenge. - - 

For the reasons it ‘is clear to their 
Lordships that the High Court were: jus- 
tified in coming to an independent view 
upon the evidence in this case, the 
view taken by the trial Judge being 
considered as displaced. The 
learned Subordinate Judge has not in 
his judgment given much assistance as 
regards the impression made upon him 
by the different witnesses, though it is 
clear enough that, speaking generally, the 
defendant's evidence is unreliable. The 
plaintiff has called witnesses from among 
the family and acquaintances of Shamsher, 
from the family and acquaintances of his 
own father, and from the family of 
Baboona. It does not appear to their Lord- 
ships that the discrepancies between one 
witness and another are of a character to 
throw doubt upon their evidence that the 
plaintiff was the son of Drigraj. 

The plaintiff in the mutation proceed- 
ings in 1924 declared his age to be 29, that 
is that he was born in 1895. In his evi- 
dence at the trial he gave his age as 34, 
which means that he was born in 1293. 
He did not produce his horoscope, giving 
an excuse which might or might not have 
substance. The learned Subordinate Judge 
thought that he was born in 1894 or 1895. 
In the High Court the learned Judges 
who saw him in 1932 considered that he 
might have been born a3 much as 40 years 
before, that is, in 1892 or 1893. On the 
date of the marriage of the plaintiff's 
father with Baboona, the chief and most 
reliable piece of evidence is a sale-deed 
executed in 1895 whereby Baboona’s youn- 
ger sister Raja was given a piece of land 
by her grandfather Bhafron Bakhsh Pal 
with a reejtal stating that “her marriage 
has now been settled to be celebarated: 
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with Babu Makund Pal". Thef is some 
probability, that the elder girl Baboona 
would have been married fist. On the 
‘other hand there is the evidence rejected 
by the trial Judge, to the effect that 
Raja's marriage did not take place until 
some years later than 1895 and -also some 
evidence that the marriages of the two 
girls took place at a short interval, one 
after the other. The sale deed cannot be 
said to prove with certainty that Baboona’s 
marriage was prior 10 1825, but it renders 
this fact quite probable, and there is no 
great certainty that the plaintiff was born 
before 1895. - The observation of the learned 
High Court Judges that “it must be admit- 
ted that it-is a difficult proposition to esta- 
blish in India of which wife a particular 
son is born” is fully justified in the present 
case. 
The High. Court, however, have dealt 
most fully and reasonably. with all the 
criticisms made by the Subordinate Judge 
upon the plaintiffs witnesses. They took 
note of the fact that the plaintiff did .not 
call his half brother, Dukha Pal, the son 
of his father’s first wife. They examined, 
and as their Lordships think rightly dis- 
countenanced, the theory that the plaintiff 
had been put forward by certain “patt- 
dars’ who were on bad terms with the 
defendant. Upon a review of the whole 
evidence they came to the conclusion that 
upon the question whether Drigraj or 
Baboona was the plaintiff's mother, the 
plaintiff .should be held to have. proved 
his case, and their Lordships have reached 
the conclusion that this finding must be 
affirmed. “Se 

Their Lordships will humbly advise His 
Majesty ihat the appeal should be dismissed 
with such costs: as the respondents are 
entitled to. 


D Appeal dismissed 


Solicitor for the Appellant:—Mr. H. 
Shephard. 
Solicitors for the Respondent :—Messrs. . 


Hy.. S. L. Polak &Co. 





LAHORE HIGH COURT 
Criminal Appeal No. 1508 of 1934 
January 17, 1935 
Young, O. J. AND ABDUL RASHID, J. 
DHUNDA—Convict—APPELLANT 

versus i 
EMPEROR—Oprosrre PARTY 


Criminal trial—Ebidence— Murder case~ Recovery 
Of blaodstained articles from accused's house~- Whether 
guficient Jor.conviction, 
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In a charge for murder the evidence of the recovery 
fron an accased person’s houseof a blvodstained 
chadar is enough by 
itself to justify nis conviction. This is circumstantial 
evidence the value of which is very great when used 
to corroborate other evidence. It caunot by itself 
prove the case for the Crown. It is possible to 
imagine many an-cccasion where the mere discovery 
ofa bloodstained weapon or bloodstained clothes 
was due to sumething other than murder, for instance, 
concealing a dead body cr receiving from the real 
murderer a bloodstained weapon in order to hide it 
and so assist the murderer. It is impossible to say 
that the discovery of a bloodstained article is 
enough by itself to justify a conviction for mur- 


er. 
. Or. A. from an order of the Sessions 


Judge, Sialkot, dated October 31, 1934. 
Mr. Kanwar Sain, for the Appellant. 
Mr. Nazir Hussain, for the Opposite Party. 
Young, C.J.—Three persons, Dhunda, 

Shafi and Allah Rakha, were charged with 

murder in the Court of the learned Ses- 

sions. Judge of Sialkot. The learned Ses- 
sions Judge acquitted Shafi and Allah Rakha 
but convicted Dhunda. Dhunda appeals. 

Dhunda had cause to dislike Maqaddam 

Din, the murdered man. On the might of 

May 15-16, the prosecution alleges that 


while the deceased was sleeping with his 


wife and daughter and his son, these three 
accused came to the house, two of them 
seized the murdered man, and Dhunda, 
with achopper, cut his throat. The eye- 
witnesses are the wife, daughter and the 
son. The learned Sessions Judge came to 
the conclusion thatthe eye-witnesses could 
not be trusted. - He says; >- 

“The statement of Musammat Daulat Bibi and her 
son and daughter are, in my opinion, far from re- 
liable. They are full of; discrepancies and con- 
tradictions.” 


Later on he says : 

“Ib seems to me thatthe account of the assault 
given by these three witnesses is very untrust- 
worthy. It is true that they cannot be expected to 
have noticed minor details but some of these dis- 
crepancies are by no means trivial.” l 


The learned Judge, because he could not 
rely on the eye-witnesses, has acquitted 
Shafi and Allah Rakha. Against Dhunda, 
however, there was evidence of ihe recovery 
irom his house of a bloodstained chcpper 
and a bloodstained sheet. The learned 
Judge has urged ihis evidence to corro- 
borate the evidence which he has not re- 
lied on as against the two accused. We 
have examined the evidence and we ccme 
to the seme conclusion as the learned 
Judgeas regards the eye-witnesses. The 
contradictions end discrepancies are 60 
many and so materiel that it is almost 
impoesible to believe that thece witnesses 
saw anything of importance. Their evi« 
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dence is so unreliable as to be worth 
precisely nothing. It appears to us, there- 
fore, to be impossible in law to corro- 
barate this evidence. Nothing cannot be 
multiplied or corroborated. The only point 
remains as to whether the evidence of the 
recovery from Dhunda’s house of a blood- 
stained chopper and a bloodstained chadar 
is enough by itself to justify the convic- 
tion of Dhunda. We do not think if is. 
This is circumstantial evidence, the value of 
which is very great when used to corro- 
borate other evidence. It cannot by itself 
prove the case forthe Crown. It is pos- 
sible io imagine many an occasion where 
the mere discovery of a bloodstained wea- 
pon or bloodstained clothes was due to 
something other than murder, for instance 
concealing a dead body or receiving from 
the real murderer a blvuodstamed weapon 
in order to hide it and so assist the mur- 
derer. It is impossible to say ihat the 
discovery of a  bloodstained article is 
enough by itself to justify a conviction for 
murder. This being our view we have to 
accept the appeal and set aside the con- 
viction and sentence of death. 
N. Appeal accepted. 
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PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Criminal Revision No. 407 of 1935 
December 3, 1935 
MIDDLETON, J. C. 

FAZAL AHMAD—Conviocr 

— PETITIONER 


VvETSUS 


EMPEROR—Opposits PARTY. 

Criminal Procedure Code(Act V of 1898), s. 439— 
Revision—Lower Courts relying on inadmissible 
evidence—Case for revision, if made out~—Evidence 
—Accused owing money to complainant—Accused 
tearing off bahi Papane ompa under ss. 379, 
477, Penal Code (Act XLV of 1860)—Report by 
accused that he was being falsely charged—Decree in 
prior civil suit by complainant—Whether admissible 
in evidence. 

The accused was prosecuted on the strength of 
a Police report made by C alleging that the accused 
and his father owed money to © and while at- 
. tempting to settle the account with the accused 
and his father, the accused snatened the bahi 
from C's hand, ran away, tore out and destroyed 
the relevant entries and threw the mutilated baht 
away, whereafter it was picked up by C. The 
accused went to a Police Station and had reported 
thet he had had a quarrel with over a time- 
expired account in his village; that C had not 
produced any account and that C was now charging 
him falsely with having torn‘ out certain leaves of 
the bahi. The accused was convicted under ss. 379 
and 477, Penal Code. In revision: 

Held, that the contents of‘tne report made by 
the accused were not admissible as evidence of 
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what acthally occurred but on the other 
hand, the fact that the accused did make a report, 
and the general nature of his allegations were 
admissible as showing the conduct of the accused 
in relation to the alleged offence. 

Held, also, that the fact that a civil case was 
brought by C against the accased and his father 
and the nature of the decree were not inadmissible 
in evidence, but the proceedings and nature of al- 
legations during the course of the civil suit were 
esrtainly not admissible in evidence. 

Held, further, that there was a case for revision- ag 
the lower Courts relied on evidence inadmissibla 
for ths purposes to which they put it, 


Cr. Revn. from an order of the Ses- 
sions Judge, Derajat Division, dated 
September 25, 1935. 

Mr. Saaduddin Khan, for the Peti- 
tioner. 


Mr. Hamidulla Khan, for the Crown. 
Order.—One Fazal Ahmad has been 
convicted under ss. 379 and 477, Indian 
Penal Code,and his appeal has been dis- 
missed by the learned Sessions Judge, 
Derajat. He now comes up in revision. 
The case was prosecuted on the strength 
of a Police report made by one Chandar- 
bhan, the allegation being that Fazal 
Ahmad and his father owed money to 
Chandarbhan in respect of which the latter 
possessed certain entries in a bahi. Upon 
April 5, 1935, Chandarbhan went to the 
petitioner's village and attempted to settle 
the account with the petitioner and his 
father producing the bahi in support of his 
elaim. All of a sudden Fazal Ahmad 
snatched the bahi from his hand, ran away, 
tore out and destoryed the relevant en- 
tries and threw the mutilated bahi away, 
whereafter it was picked up by Chandar- 
bhan. In his First Information Report 
Chandarbhan mentioned the names of 
two witnesses only: one a shopkeeper 
of the petitioner's village in which it is 
said that the parties were sitting, and 
the other a man of petitioner's village 
to whom it was alleged that Chan- 
darbhan showed the bahi afler recovery. 
Atthe trial neither of these witnesses 
were produced but Chandarbhan’s own 
brother appeared as an eye-witness, as did 
two others who had not been mentioned in . 
the first report. Neither the trial Magistrate 
nor the Appellate Judge accepted the evi- 
dence of these alleged eye- witnesses, whom 
thev did not believe to have been present. 
Chandarbhan had made his report upon 
the day of the occurrence and it was proved 
that upon the next day Fazal Ahmad had 
gone toa Police Station ang had reported 
that he had had a quarral with Chandar- 
bhan over a time-expired account in his 
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village; that Chandarbhan had hot pro- 
duced any account. and that Chandarbhan 
was now charging him falsely with hav- 
ing torn out certain leaves ofthe bahi. 
The trial Magistrate considered that this 
report made by the accused fully corrob- 
orated Chandarbhan’s statement and con- 
victed the accused upon the strength of 
Chandarbhan’s evidence and upon the 
contents of this report. The contents of the 
report made by Fazal Ahmad ere notad- 
missible as evidence of what actually oc- 
curred, but on the other hand, the fact 
that Fazal Ahmad did make a report, 
and the general nature of his allegations, 
are admissible as showing the conduct of 
the accused in . relation to the alleged 
offence. The admissible evidence on this 
point therefore only shows that after 
Chandarbhan hed made a report to the 
police, Fazal Atmad made a further report 
denying thatthe allegations against him 
were true. Itis therefore impossible for 
me to concur with the learned tria] Magis- 
trate asto the corroborative nature of the 
report made by the accused. The learned 
Appellate Judge referred to the result of a 
civil case subsequently brought by Chandar- 
bhan against Fazal Ahmad and his feather 


in which Chandarbhan obtained a decree 


against thefather, bat not against Fazal 
Ahmad; he ccnsidered that the existence of 
ihis case is sufficient in itself to substan- 
tiate the prcsecution allegations. The fact 
ihat acivil case was brought ənd the 
nature of the decree granted do not ap- 
pear to me to beinadmissible in evidence, 
but the proceedings and nature of allega- 
tions during the course of the civil suit are 
certainly not admissible in evidence. Iam 
unable to agree with the learned Sessions 
Judge that ihe mere facts which are admis- 
sible in this connection support the prose- 
cution ‘story that Fazal Ahmad hed muti- 
lated Chandarbhan’s baki. 

' The whole case against Fazal Ahmad is 
therefore reduced to the evidence of 
Chandarbhan alone corroborated to a cer- 
tain extent by the fact that he reported the 
matter on the day of the alleged cecurrence. 
The further corroboration relied upon by 
the trial Magistrate and by the Appellate 
Judge does not carry any weight. On the 
other hand, Chandarbhan’s allegations 
have not been supported by the persons 
mentioned in his report; the learned Public 
Prosecutor argues that as these persons be- 
long to the vilage of the petitioner, they 
would not be likely to suppost the com- 
plainant andthe mere mention of their 
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names in the first report shows that it was 
true. I cannot accept the latter portion 
of this agrument, which merely amounts | 
to the suggestion that the mentioning of 
enemies as witnesses followed by their 
non-production isin itself evidence of the 
truth ofan allegation. Iam not prepared 
to support the conviction upcn the sole 
evidence of Chandarbhan, and as the 
Courts below have relied upon evidence 
inadmissible for the purposes to which they 
put it, I consider that there is a case for 
revision. I accept the petition, acquit 
Fazal Ahmed and set aside his ccnvictions ' 


and sentences. He will be released accord- 
ingly. 
N. Petition accepted. 


| anata aana 


LAHORE HIGH COURT 
Criminal Miscellaneous No. 235 
of 1934. 

December 4, 1934 
DALIP SINGH, J. 

TEJA SINGH—Convict-—FsritionEer 
versus 
EMPEROR—Opposirge Party 


Criminal trial -Sentence — Imprisonment and fine 
—Accused undergoing full term of wmprisonment— 
Release on offering security to pay fine by instalments 
— Re-committing him to jail—Legality of—Imprison- 
ment in default of fine, if can be inflicted. 

Where a person who was sentenced to imprison- 
ment and fine was released after undergoing his 
full term of imprisonment on offering security for 
fine payable by instalments he cannot be re-committed 
to jail nd imprisonmentin default of fine cannot be 
inflicted on him. 


Mr. Shamair Chand, for the Petitioner. ' 

Mr. Des Raj Sawhney, for the Crown. 

‘Order.-—The learned Public Prosecutor 
has not been able to show, me any section 
at law by which the present petitioner can 
be sent back to jail. The sentence of the 
High Court wes psssed in October 1926. 
Thereafter the petitioner was released after 
undergoing his full term of imprisonment 
on cffeting security for fine payable by 
instalmen‘s. The last instalment was paid - 


-in October 1931 and then nothing happened 


until the present order was passed recommiitt- 
ing the petitioner to jail. The fine admittedly 
is no-longer Jeviable under s. 70, and I do 
not see how imprisonment in default of fine 
can be inflicted now. It is true the original 
order releasing the prisoner was illegal, but 
no law has been shown me by which the 
present order is legal, and I therefore set 
aside the order of the Additional District 
Magistrate and direct the petitioner to be 
released. The learned Public Prosecutor 
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wishes me to add that his contention is that 

the fine not heving been paid in full, the 

proportionate sentence still’ stands and 

must be served. He cites no law in support. 

of this contention, ; 
N. Petition allowed. 


RANGOON HICH COURT 
Second Civil Appeal No. 198 of 1935 
November 25, 1935. 

Mya Bu AND BAGULEY, JJ. 
ASGAR ALI-—APPELLANT 
VETSUS 
©. V. R. M. FIRM—RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XXI, 
r. 63—Suit under r. 83 by attaching creditor—~ 
Right to attach and bring to sale property by 
avoiding alleged fraudulent transfer, sought— 
Objection as toformof suit not raised in trial 
Court—-Whether can be raised in appeal—Inherent 
jurisdiction irregularly invoked—Eff ect. 

When a suit is brought under O. XXI, r. 63, Civil 
Porcedure Code, by an attaching creditor to establish 
his right to attach and bring to sale certain property, 
and in order to succeed, it is necessary to avoid a 
transfer of the property on the ground that the transfer 
has been made with intent to defaat or delay the ere- 
ditors of the transferor, the suit must he brought in 
the form of a representative suit: A trial Court 
should see that a suit of this nature is brought in 
a representative capacity, and, if ne@:ssary, gan 
direst the plaintiff to take proper steps to put 
matters right. But where such e suit is not brought 
in a representative capacity although it should have 
been so framed, and no exception to the form of the 
suit wos taken in the trial Court, the objection can- 
not be ellowed to be taken in the Appellate Court, 
Chidambaram Chettyar v. R.M. A. R.S. Firm (1), 
followed. Tun Thein v. Maung Sin (2), not follow- 


ed. 

Where a Court has inherent jurisdiction to try a 
particuler suit, but its jurisdiction is irregularly 
invoked, a litigant, by his conduct, may be pre- 
cluded from maintaining in the circumstances of the 


case that the suit was not maintainable as framed.. 


Saral Bibi v. N. S.A. R. Chettyar Firm (3) and 
Bimalanandan Prasad v. United Refineries, Burma, 
Ltd, (4), relied on. 


S. C. A. from the decree of the District 
Court, Toungoo, dated May 27, 1935. 

Mr. N. N. Sen, for the Appellant. 

Mr. P. K. Basu, for the Respondent. 

Baguley, J.—This appeal arises out of 
a suit brought for a declaration under 
O. XXI, 1.63. The C. V. R.M firm had a 
decree passed in its favour against Budi 
Rahman and in execution of that decree 
attached four pieces ofland Asgar Ali, 
the present appellant applied for removal 
of attachment and got the attachment 
removed. The ©. V. R.M. firm then filed 
a regular suit for a declaration that the 
lands attached belonged to Budi Rahman 
and that the transfer from Budi Rahman 
to Asgar Ali which Asgar Ali had used 
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in order to get the attachment removed 


was : 

“a bogus and collusive one without consideration 
made between judgmsent-debtor andthe defendant 
(who is his relative and friend) in order to defraud 
the-creditor of moriey due by the judgment-debtor 
and that it is void.” 


Asgar Ali filed a written statement, in 
which he denied that the transfer was 
bogus and collusive and he attacked the 
status ofthe agent of the firm who had 
filed the plaint. The latterissue was ans- 
wered in favour ofthe plaintiff firm, and 


the suit went totrial on two issues: 

“1 To whom dothe lands in dispute belong ? 

2. Is the sale-deed Ex. 1, a sham one made with- 
out consideration in order to defraud the creditors 
of the jadgment-debtor Budi Rahman ?” 


The trial Court went into the evidence 
at some length and came tu the conclusion 
that the sale-deed was a fraudulent one. 
It passed a decree declaring that the land 
in suit belonged io the judgment-debtor, 
Budi Rahman and was liable to attach- 
ment and sale by the plaintiff irm under 
their decree. Asgar Ali filed an appeal to 
the District Court entirely on the facts. 
The Appellate Court agreed with the view 
of the facts taken by the trial Court and 
dismissed the appeal. From the Appellate 
OCourt’s decree the present appeal has been 
filed. The appeal of course, can only be on 
points of law and the point of law argued is 
that a suit of this nature could not be brought 
by one single creditor; it must be re- 
garded as a suit to set aside a deed of 
transfer under s. 53, Transfer of Property 
Act, and it should, therefore, have been 
brought by the attaching creditor in his 
representative capacity. The authorities 
relied upon bythe learned Counsel were 
two Single-Judge rulings of this Oourt: 
Chidambaram Chetiar v. R. M.A. R. S. 
Firm (1), and Tun Thein v. Maung Sin (2). 
In the first of these it is laid down that when 
a suit is brought under O. XXIL, r. 63, by 
an attaching creditor to establish his right 
to attach and bring to sale certain pro- 
perty, and in order to succeed, it is neces- 
sary toavoidatransfer of the property on 
the ground thatthe transfer has been 
made with intent to defeat or delay the 
creditors ofthe transferor, the suit must be 
brought in the form of a representative suit 
and in the second if was pointed out that 
the omission to file the suit originally in 
a representative form is not fatal to the 
maintenance of the suit and the Court can 


(1) 12 R 666; 152 Ind. Cas. %5; A IR 1934 Rang. 
302; 7 R Rang. 172. 

(2) 12 R 670; 153 Ind. Cas. 942; A I R 1934 Rang. 
332; 7 R Rang. 238. 
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at any time take stepsto hate thenature 
ofthe suit altered, and even the Appellate 
Court may remind the case for the omission 
to be repaired. 

With the correctness of thefirst of these 
rulings so far as it applies to Courts of 
original jurisdiction, there can be no 
question. A trial Court should see that a 
suit ofthis nature is brought in a repre- 
sentative capacity and, if necessary, can 
direct the plaintiff to take proper steps to 
put matters rightif he has brought a 
suit in the way in which itis brought in 
the present case. The case of Tun Thein 
v. Maung Sin (2), however, so far as it 
suggests that an Appellate Court under 
these circumstances should remand the 
case tohave the defects remedied when 
these defects are pointed out for the first 
time in appeal, seems to run counter to a 
Bench decision of this Court which was 
never officially reported Amir Khatoon ve 
Abdul Jabbar in Second Appeal No. 244 of 
1932. The appeal, then under- considera- 
tion, arose out ofa case of this nature in 
which the suit was not brought in a repre- 
sentative capacity although it should have 
heen so framed, and no exception tothe 
form of the suit was taken in the trial 
Court. Objeetion was first raised in first 
appeal but the objection was overruled, 
and on second appealto this Court it was 
held that in such acase if objection was 
not taken tothe form of the suit in the 
trial Court but was only raised for the 
first time inthe appeal the objection could 
not be allowedin the Appellate Court. It 
was pointed out that the Court had in- 
herent jurisdiction to try a case of this 
nature and thatthe provisions of s. 53, 
Transfer of Property Act, as amended, 
were enacted primarily for the benefit of 
transferees from judgment-debtors, and 
not for the benefit of judgment-debtors 
themselves. The judgment of the learned 
Chief Justice goes on : 

“It is mot pretended that the trial Court had 
not inherent jurisdiction to try this question 
but it was contended that its jurisdiction could 
only be invoked in a representative suit lodged 
on behalf of the creditors generally and not ju 
a suit by one or more creditors in their indivi- 
dual capacity. In my opinion it is - well settled 
law that where a Court has inherent jurisdiction 
to try a particul r suit but its jurisdiction is 
irregularly invoked a litigant, by his conduct may 
be precluded from maintaining in the circums- 
tances of the case that the suit was not main- 
tainable as framed a fortiori in a case where the 
irregular instifution of the suit was due to a 
failure onthe part of @he plaintiff to conform to an 
enactment passed forthe benefit of a, particular 
class of persons such as the provision now under 
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consideration. In the present case the appellant elected 
to go to trial without alleging in ner written 
statement or raising by way of an issue that the 
suit as framed was not maintainable by reason of 
s. 53, Transfer of Property Act. Tne appellant only 
contended that the particular creditor who is the 
plaintiff inthe suit hadno interest in the subject- 
matter of the decree which was incapable of as- 
signment and further that the -transfer was exe- 
cuted bona fide and for value.” 

This ruling was folluewed by another 
single Judge in Saral Bibi v. N. S.A. R. 
Chettyar Fim (3), and we cre quite satis- 
fied that itis correct. The same principle 
has been affirmed in Bimalanandan Prasad 
v. United Refineries, Burma, Ltd. (4). In 
the present case both Courts have found 
that asa matter of fact the transfer of 
the land in question was fraudulent, and . 
against this finding of fact no second ap- 
peal lies. The appeal is, therefore, dis- 
missed with costs. 


N. ‘Appeal dismissed. 
(3) AIR 1935 Rang. 489; 161 Ind. Cas. 205,8 R 
Rang. 454. 


(4) 11 R 79; 143 Ind. Ces. 299; AI R 1933 Rang. 
52; Ind. Rul. (1933) Rang. 57. 


PRIVY COUNCIL 
Appeal from.ihe Madras High Court 
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Lorp THANKERTON, SIR SHADI LAL AND 
SIR GEORGE RANKIN. 
Srimant Chota Raja Saheb MOHITAI 
-—ÅPPELLANT 


VETSUS 
S.SUNDARAM AYYAR AND OTHERS 


RESPONDENTS 

Grant—Construction—Estate made over to senior 
widow on condition of providing for participative 
enjoyment by other widows, her co-heirs—On death 
of last widow the daughter of last male holder or 
fatling her his next heirs to inherit—Construction 
—Daughter when takes— Hindu Law-—Succession. 

The grant of the estate was made by the Govern- 
ment to the senior widow of the Late Raja of 
Tanjore in the following terms; “the Estate will, 
tnerefore, be made over to tne senior widow who 
will have the management and control of the pro- 
perty, and it will be her duty to provide in a 
suitable manner for the participative enjoyment of 
the Estate in question, by the other widows—her 
co-heirs. On the death of the last surviving widow, 
the daughter of the late Raja, or failing her, the 
next heirs of the late Raja, if any, will inherit the 
property.” The question of successicn arcse on the 
death of the last widow. The claimants were (i) 
the adopted son of the deceased daughter, (ii) 
representutives of the two sons of the adopted 
son of the senior widow of the late Raja and 
(tii) the parties who were entitled to the shares of 
the sons of the sword wives of the late Raja: 

Held, thatthe grant expressed no gift in favour 
of the daughter until the death of the last surviv- 
ing widow, and no right vested in her until she 
survived thet period, and the words “or ‘failing 
her" meant failing her survivance at the death of 
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the last surviving widow and that “next heirs” 
meant nearest heirs at the time when the succession 
vpened on the death of the last surviving widow. 
The daughter, on survivance, would come in as a 
named heir, and the preceding gift to her did not 
affect the legal order of succession denoted by the 
words “next heirs”. 

Held, also, that as regards the surrounding circum: 
stances, from which the claimant No. 1 seeked to 
imply an intention to exclude the other claimants, 
the stronger and more compelling these circum- 
stances were, the more striking would be the un- 
qualified terms of the grant, which negative the 
possibility of making any such implication. 

Mr. Sibba Ruw, for the Appellant. 

Mr. A. V. V. Sastri, for the Respon- 


den's. 


Lord Thankerton.—This is an appeal 
froma judgment and decree of the High 
Court of Judicature at Madras, dated Janu- 
ary 21, 1924, which affirmed, subject toa 
modification, a decree of the Subordinate 
Judge of Tanjore; dated July 1, 1918, and 
made in en interpleader suit, which was in- 
stituted on July 8, 1912, by the Receiver 
and manager of the Tunjore Palace estate, 
in order to have the right of succession to 
these properties determined by the Court. 

Maharajah Sivaji, the last King of 
Tanjore, died in 1855, leaving no male 
issue. On his death the East India 
Company, in the exercise of its sovereign 
powers, took possession, as an act of slate, of 
all his properties, which included ihe pro- 
perties in suit. 

About a year later, the senior widow of 
the Rajah, filed a billin equity against the 
East India Company, disputing the legality 
of the seizure of the private properties of 
the Rajah, and seeking recovery of the same 
in her right as senior widow of the Rajah. 
The litigation was finally determined by 
this Board on July 27, 1859, when it was 
held that the seizure of the properties was 
an act of state, into which the Municipal 
Courts were not entitled to enquire, and 
that those who, otherwise, might have had 
by law a claim on the inheritance of the late 
Hajah, could have no such claim on the 
properties in the hands of the Government. 
The case is reported in Secretary uf Stace 
for India v. Kamachee Boye Saheba 
(1) which may be referred to for 
ihe history of the seizure. It is sufficient to 
quo e two passages from the judgment of the 
Board (p. 5314) which was delivered by Lord 
Kingsdown, viz.: — 

“The next question is, what is the real characterof 
the act done in this case? Was it a seizure by 
arbitrary poweron behalf of the Orown of Great 
Britain of the dominions and property of a neighbour- 

(1) 7M I A 476;4 W RP O42; 1 Suther 373; 1 Sar 
681; 13 Moo P C 22. 
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ing Stats, an act not affecting to. justify itself on 
grounds of Municipal law? or was it, in whole or in 
part, a possession taken by th2 Orown under colour 
of legal title of the property of the late Rajah of 
Tanjore, in trust for those who, by law, might þe 
entitled to it on the death of the last possessor? If it 
were the latter, the defence set up, of course, has no 
foundation.” 

“It is extremely dificult tə discover in these papers 
any ground of legal right, on the part of the East 
India Company, or of tne Crown of Great Britain, 
to the possession ofthis Hay, or of any part of the 
property of the Rajah on his dearth; and, indeed, the 


“ seizure was denounced by the Attorney-General (who, 


from circumstances expleine to us at the nearing, 
appeared as Counsel forthe respondent, and not in 
his official character for the appellant), as a most 
violent and unjustifiable measure. The Rajah was 
an independent Sovereign of territories undoubtedly 
smal], and bound by Treaties to a powerful 
neighbour, which left nim, practically, little power of 
free action; but he didnot hold his territory, such 
as it was, as a fief of the British Crown, or of the Kast 
India Company; nor does there appear to have been 
any pretence for claiming it, on the deatn of the 
Rajah without a son, by any legal title either as an 
escheat, or as bona vacantia. It should seem, there- 
fore, that the possession could hardly have been taken 
upon’ any such grounds.” 

and later, at p.539*. 

‘With respect to the property of the Rajah, 
whether: public or private, it is clear that the Govern- 
ment intended to seize the whole, for the purposes 
which they had in view required the application of 
the whole. They declared their intention to make 
provision for the payment of his debts, for the proper 
maintenance of his widows, his daughters, his 
relations and dependants; but they intended to do 
this according to their own notions of what was just 
and reasonable, and not according to any rales of 
law to be enforced against them by their own 
Courts.” 

After various steps had been taken un- 
successfully to persuade the Government to 
restore the Raj, and, failing that, to make 
permanent provision forthe family of the 
late Rajah, on June 23, 1862, the Govern- 
ment of India, which had succeeded the 
East India Company, informed the Govern- 
ment of Madras that they sanctioned the 
relinquishment of the whole of the landed 
property of the Tanjore Kaj in favour of the 
heirs of the late Rajah. In pursuance of 
these instructions the Government of 
Madras on August 21, 1862, passed an 
order, the material part of waleh is as 
tollows:— 

“In Colonel Durand’s letter above recorded the 
Government of India have furnished their instruc- 
tions with reference to the disposal of the landed 
property of the Tanjore Raj, regarding which this 
Government addressed them under date May 17 last. 
Their decision is to the effect that “since it is 
doubtful whether the lands in question can be 
legally dealt with as State property, and since the 
plea inequity and policy for treating them as the 
private property ofthe Rajah is sv strong that it 
commands the unanimous support of the members af 
the Madras Government” the “hole of the lands 
are to ba relinquished in favour of tne heirs of the 
late Rajah.” 





*Pages of 7 M. 1. A.—[Hd.] 
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“This question having been settled, it ‘has to be 
‘determined on what principle the distribution of the 
propeity, both real and personal, shall he made, or in 
other words, what are the respective rights of the 
Rajah's widows and of his daughter. The Govern- 
ment have now before them the opinion of the Hindu 
Law Officers of the Sudder Oourt ona question put 
with a view of ascertaining the Hindu Law as appli- 

cable to the case." : 

“3. The Law Officers differ. The Senior Pandit 
is of opinion that the real property should go to the 
widow who has a daughter, and if there be no widow 
having a daughter, then the real property as well 
as the personal property should be divided among 
the widows in equal shares without any regard to 
seniority. The Junior Pandit holds that the senior 
widow should succeed to the enjoyment of the whole 
of the property bcth real and yersonal, being at the 
s'me time responsible for the maintenance of the 
others. 

The Governor in Council concurs in the opinion of 
the Junior Pandit which, he observes, is in accord- 
ance with the provisions of the Hindu Law as sanc- 
tioned by several decisions of the Sudder Court 
In the decree passed by that Cout in Appeal Suit 
No. 5 of 1824 printed at p. 454 of the Ist volume of 
“Selected Decrees”, and in that passed in Appeal 
Suit No. 1 cf 1835 printed at p. 40 of the second 
volume, the principle that where there are nomale 
heirs, the senior widow is entitled to succeed tothe 
management of the Estate, both{ real and personal, is 
distinctly recognized. The Senicr Pandit admits 
that the rights of the widcws, according to his con- 
struction of the law, whereby they are severally 
declared to be entitled to an equal share of the real 
and personal property, are limited to the use of it 
during their life-time, that they cannot alienate it, 
and that on the death of the ‘widows it gues to the 
next heir ofthe husband. It isobvions that such a 
distribution of the property, as the Senior Pandit 
contends for, would greatly endanger its security 
and the rights of those next in succession. On the 
other hand, the recognition by the law of a senior 
widow who during her life-time manages the property 
providing for the due participation in its proceeds by 
the other widows—-her co-heirs, prevents much con- 
fusion and endless disputes, and by limiting the 
responsibility to a single individual gives greater 
security to the property itself. 

5. The Senior Pandit refers to an opinion given 
by himself and by the Junior Pandit in reply toa 
question putto them on Octcber 22, 1855, which it 
appears tothe Governor in Council, exactly meets 
the case now under consideration. The opinion in 
question is referred to by the Senior Pandit with 
the view of showing that the Junior Pandit did not 
always hold the opinion for which he now contends, 
but it appears to the Government to tell just the 
other way. In the opinion referred tu, it is not 
suggested that the property should be divided, but it 
declared (and no distinction is made between real 
and personal property) toat it vests first in the 
widows and alter their deaths isto be inherited by 
the daughter. This, the Governor in Council 
conceives, is strictly in accordance witn the principles 
of Hindu Law as expounded by the Court of Sudder 
Adawlut in the decrees already referred to, and with 
the evidence adduced in, and decision given by the 
Supreme Court in the suit instituted against the 
Government by Kamakshi Bai; and by this principle 
the Government must be guided in dealing with the 
estate of the late Rajak of Tanjore. The Estate will, 
therefore, be made over to tne senior widow who will 
havethe management and control of the property, 
and it will be her duty to provide in a suitable 
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manner for the participative enjoyment of the Estate 
in question, by the other widows—-her co-heirs. On 
the death of the last surviving widow, the daughter 
of the late Rajah, or failing her the next heirs of the 
late Rajah, if any, will inherit the property. 

6. The Governor in Council directs that the 
Government Agent at Tanjore will ccmmunicate 
this decision tothe widows and daughter of the late 
Rajah and will take steps to place the senior widow in 
possession of the property, both real and personal, 
impressing upon her the responsibility which will 
attach to her both‘ in regard to her conduct towards 
her co-heirs and for the security of the property. 
Sne will, of course, be required to give a receipt for 
the whole of tne personal property Gn being placed in 
possession of it.” 


The decision of the present appeal 
depends on the proper construction of the 
terms of the grant at the end of para. 5. 

At his death in 1855, Sivaji Rajah was 
survived by (a) sixteen widows, of whom 
Kamakshi Bai was the senior widow, (b) his 
mother, (c) two daughters by a predeceased 
wife, Rajes Bai, married to Sakharam 
Saheb, who died in 1856, and Muktamba 
Bai, married to Sakharam Saheb after her 
sister’s death, and (d) forty sword wives 
and six sons by six of them. 

The present question arose” when the 
succession opened on the death of the last 
widow, Jijamba Bai Saheba, cn May 3, 
1912, The parties now claiming the right 
to the estates are: 

First, the appellant, deféndant No. 3, who 
claims to be the adspted son of Sambu 
Singh who was adopted by Muktamba Bai, 
who died without issue in 1885. 

Second, respondent No. 2, who was 
original defendant No. 1, but is now 
deceased, and whose representatives have 
been substituted for him, and respondent 
No. 3, original defendant No. 2, but who is 
now insolvent end is represented by the 
Official Receiver, West Tanjore, respondent 
No. 21. Defendants Nos. 1 and 2 were the 
two sons of Rajaram, who was adopted by 
Kamakshi Bai, the senior widow of Sivaji in 
1863. 

Third, various respondents, who either are 
or represent original defendants Nos. 4 to 
11, and are the parties entitled to the 
shares of the sons of the sword wives of 
Sivaji. 

The appellant maintains (1) that, under 
the grant of August 21, 1862, a right to the 
estates had vested in Muktamba Bai prior 
to her death in 1885, which passed to her 
heirs, and that he, as such heir, is now 
entitled to the whole estate, and (2) that, in 
any event, he is entitled to take as a “next 
heir of the late Rajah”. In view of the con- 
current findings of the Courts below, he no 
longer challenges the right of the sons of 
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sword wives to share in the inheritance, but. 


he maintains that Rajaram’s descendants 
and tke sons of sword wives and their 


descendants are excluded either (a) on the 


“ground that.“next heir” means next after 
the daughter, and that they could only 
come in before the daughter, or (b) on the 
ground that, in view of the surrounding 
circumstances at ihe time ofthe grant, the 
intention of the Government to exclude 
them ought to be implied in the granf. 

While the adoption of the appellant by 
Sambu Singh is challenged by the respon- 
dents, their Lordships 
contentions of the appellant, will assume 
that it has been established. 

Both the lower Courts have rejected ihe 
appellant's conientions; the High Court only 
medifiéd the decree of ihe Subordinate 
Judge as regards the share of the estate 
falling to ihe sons of sword wives end their 
descendants. 

Their Lordships find no difficulty or 
ambiguity in construction of the grant; in 
their opinion, no gift is expressed in favour 
of the daughter until the death of the last 
surviving widow, and no right vested in her 
until she survived that period, and the words 
“or failing her” mean failing her survivance 
atthe death of the last surviving widow. 
This also makes clear that “next heirs” 
means nearest heirs at the time when the 
succession opens on the death of the last 
surviving widow. The daughter, on surviv- 
ance, would come in as a named heir, and 
the preceding gift to her does not affect the 


legal order of succession denoted by the 


words ‘next heirs”. 

As regards the surrounding circums- 
tances, from which the appellant seeks to 
imply an intention to exclude Rajaram 
end his descendants and the sons of sword 
wives, their Lordships agree with the views 
of the High Court on this point, but they 
would also add that the stronger and more 
compelling that these circumstances were, 
the more striking would be.the unqualified 
terms of the grant, which negative the 
possibility of making any such implication. 

Their Lordships are, therefore, of opinion 
that the appeal fails, and should be dis- 
missed with costs, end that the decree of the 
High Court should be affirmed, and they 
will humbly advise His Majesty accord- 
ingly. 

D. Appeal dismissed. 

Solicitor for the Appellant:—Mr. H. 
Shephard. i 

Solicitors for the Respondents:—Messrs. 
G. K. Kannepalli and Hy. S. L. Polak & Co. 
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. MADRAS HIGH COURT 
Original Side Appeal No. 70 of 1933 
October 23, 1934 
BRASLRY, 0. J. AND MADHAVAN NATR, J. 
M. B. R. M. M. R. VEERAPPA 
CHETTY— APPELLANT 
VETSUS 
OFFICIAL ASSIGNEE, MADRAS— 
_ RESPONDENT 
Trusts Act (II of 1882), ss. 68, 66—Trust money 
invested in trustee's business—Trustee firm becom- 
ing insolvent—Beneficiary's right to follow money— 
Assets in hand of Official Assignee, if subject to 
charge—Tracing of trust money—Tests. l 
The Nattukottai Chetty firms doing business in 
Calcutta established a chkatram, the funds for which 
were derived in part from mahimai which is a 
collection made by the firms from all constitutents 
who go to them for cashing bills. The rest of the 
funds were supplied by strangers to the Nattukottai 
Chetty firms and mostly take the shape of hundies. 
These hundies were given to the Vicharansidar, 
whose business was to look after the management 
of the chatram and the Vicharanaidar was selected 
frem out of the Nattukottai Chetty firms in Calcutta 
who constitute the Nagarathars. The Vicharanaidar 
firm became insolvent and a suit was filed to re- 
cover the amount shown in the books as belonging 
to the chatram, the plaintiff's case being that the 
money formed part of a trust fund and that it. 
was not only traceable to the insolvent firm but 


in fact and in law could be traced and the Offcial 


Assignee es representing the estate of the insolvent 
made to disgorge that sum: 

Held, that the relation between the trust and 
the firm was not one of creditor and debtor and the 
right of the beneficiary to follow the trust money 
did not depend on the act of the trustee being e 
wrongful one. The trust money invested in the 
business could be traced to its eventual assets and 
the moneys must be taken to have remained as 
part of the insolvent's business and to have been 
there from date of insolvency. - 

Held, also, that the beneficiary, namely the trust 
was entitled to a charge upon such assets in the 
hands of the firm. 

[Case-law discussed.] 

Trust money in the shape of money can be traced 
and got if it can be identified as trust money. It 
is clearly “traceable” if it can be identified. In re 
Hallett's Estate, Knatchbull v. Hallett (3), referred 


to. 
Wa S. A. from the order of Stone, J., 
dated December 6, 1932. 


Messrs. S. Doraiswami Iyer and K. San- 
karanarayana, for the Appellant. 

Messrs. K. V. Krishnaswami Iyer and V. 
Rajagopala Iyer, for the Respondent. 

Judgment—This is_ an eppeal from 
a judgment of Stone, J. who had an ap- 
plication before him made in the ingol- 
vency of a firm known as the A. R. A. 
R. S. M. Firm. The application was by 
one M. R. R. M.M. R. Veerappa Chettiar 
to be admitted to proof in the insolvency 
in the sum of Rs. $4,244-15-6 as the 
Vicharangidar or the managing treasurer 
under the Rangoon Nagarathars or trustees 
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of a chatramknownas the Kasi Nagara 
Chatram. The application was rejected. 
Hence this appeal. The chatram in ques- 
tion had been established by the Calcutta 
Nagarathars, these persons being—it is al- 
leged by the epplicant who is the appel- 
lant here—Nattukottai Chetty firms carry- 
ing on business in Calcutta. The funds 
for the chatram were derived in part from 
mahimai which is a collection made by the 
firms from ell constituents who go to them 
for cashing bills. The rest of the funds 
are supplied by strangers to the Nattukottai 
Chetty firms and mostly take the shape of 
hundies. These hundies are given to the 
Vicharaneidar end sent elsewhere to be 
cashed. The proceeds of these hundies are. 
supposed in due course to be paid to those 
who are responsible for the control and 
management of the chatram. ‘he money 
claimed in this epplication was the pro- 
ceeds of hundies cashed in Madras by 
the Madras brench of the insolvent firm. 
The money so collected was credited to 
the Kasi Nagar, Chatram, the chatram in 


question, in the account books of 
the Madras firm, interest ‘on the 
amounts received being also credited. 


At times the money was remitted to the 
Calcutta branch of the insolvent firm by 
debit and credit entries sé far as the Madras 
firm is concerned. The present ‘claim relates 
to the principal and the interest there on 
of the cash proceeds ofhundies collected 
for the charity by the Madras firm. 

In Calcutta there is an essocijation of 
persons who are called Nagarathars, busi- 
ness people in Calcutta, end it is the 
Nattukottai Chetty case that these 
Nagarathars are all the Nattukott&i 
Chetty firms doing business in Cal- 
cutta though this is disputed by the 
respondent. There is certainly very strong 
evidence in support of the eppellant's con- 
tention and it would appear that the learned 
irial Judge finds this also es a fact. The 
evidence is—and ihis is common ground— 
‘that the Nagarathars in Calcutta meet 
together and select from out of the Nat- 
tukottai Chetty firms m Caleutta who con- 
stitute the Nagarathars, a Vicharanaidar 
whose business it is to look after the 


management of the chatram at the 
request of the Nagarathars. The appel- 
lants case is that the insolvent 


firm at Calcutta were at all material times, 
- down to the insolvency; the selected Vicha- 
ranaidar. It is cleawfrom the documentary 
evidence that the insolvent firm in Calcutta 
was directing the Madras branch to cash 
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hundies end remit the money so collec:ed 
from time to time and was keeping books 
in Calcutta similar to those kept by the 
Madras branch. Tne firm became insolvent 
and the appellant seeks to recover the 
amount shown in the Madras firm's books 
as belonging to the chatram, his case being 
that the money formed part of a trust fund 
and that it is not only traceable ta the 
insolvent firm but in fact and in law can 


be traced and the Official Assignee as re- 


presenting the estate of the insolvent made 
to disgorge that sum. 

Our learned brother has not decided the 
question whether there was a trust here or 
not, though he says that if is common 
ground that there was. That question he 
feels it unnecessary to decide in view of 
his decision that this is not a case to which 
the doctrine of tracing trust funds is ap- 
plicable. He does not decide, either the 
question whether the appellant is the right 
person to make the application. There were 
only two witnesses called. One was K. 6. 
Swaminatha Chetty, who was the agent 
in Oaleutta of the insolvent firm from 1901 
to 1925. He was examined on commission. 


The other witness wes Thamburaju Pillai 


whose oral evidence was taken at the hear- 
ing and who isa clerk in the Kasi Nagara 
Chatram at Calcutta and who keeps the 
accounts of the chatram. The latter witness 
our learned brother regards as one who 
knows only about keeping the books. Never- 
theless he accepis answers given by him 
upon another point, namely whether he 
understood Swaminathan to be the same 
as the firm. The questions were put by 
the learned trial Judge himself and they 


with the answers are as follows: 

“Q. Do you know what the agent of Nattukottai 
Chetty is ? 

A. Yes. 

Q. What is it? 

A. To attend to the business of the firm, to attend 
to the accounts and to carry on the business of the 
money dealings. -> 

Q. What is your idea? 

A. That is how it has been going on among Nattu- 
kottai Chetties. 

Q Is he same as the firm in your view? 

A. The firm is different and the agent who carries 
on the business is different from the firm.” 


From these answers Stone, J., finds as 
a fact that Swaminathan was not a mem- 
ber of the firm or ihe same as the firm 
but was an agent of the firm. With this 
finding of fact which is indeed perfectly 
obvious, I entirely agree. Swaminathan was 
not a member of the firm nor was he the 
same as the frm. He wasits agent, that 
is to say, he represented the firm in 
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Calcutta in the same way as every agent 
of a Nattukottai Chetty firm represents 
ihe firm in the plece where the firm has 
branches. There is nothing strange or 
unusual inthis. That isa matter of com- 
mon knowledge. It is impossible for the 
principals of Nattukottai Chetty firms to 
be in several places at the same time; and 
the practice is for agents torepresent them, 
e. g, in such places as Calcutta, Rangoon 
and Colombo and for periods of three years 
at a time atthe end of which period the 
accounts of the agency are usually closed 
and a fresh agency commences. In no 
sense does the agent make himself indi- 
vidually responsible to others for what he 
does in the course of the firm’s business, 
and I am quite unable to understand why 
this question should have presented, as it 
apparently did, some difficulty to the learn- 
ed trial Judge. As I understand it, the 
learned trial Judge, finds as a fact that 
when Swaminathan acted ss Vicharanaidar 
he was doing so as representing tke Ar. 
Ar. Sm. firm and acting on their behalf. 


This, I think, is clear from a passage in 


ihe judgment which reads as follows: 

“I also think it is reasonably plain from Ex, 3-a 
that in 1915 there was more than one Vicharanaidar 
—there were several—and those Vicharanaidars were 
identified with the firm of Ar. Ar Sm, and from 
Ex. B that that firm was looking after the man- 
agement of the chatram at the request of the Naga- 
rathars”, ` 


Exhibit 3-a reads as follows: . oe 

“The accounts were entrusted to the next 
Vicharanaidars (Managers) Ar. Ar. Sm. with the re- 
quest that they should look afte: them. They are 
doing so. 1 request that, in future, correspondence 
to this plece may be had with Swaminathan of the 
said firm.” 


It is perfectly clear to me that the 
Ar. Ar. Sm. firm was the Vicharanaidar, 
but that since the firm in Calcutta itself 
could not perform the functions of the Vicha- 
ranaidar it did soin the same way as it 
transacted all its business, namely through 
its agent. I thoroughly agree with Stone, 
J.s view that it was the firm that was 
looking after the management of the chat- 
ram at the request of the Nagarathars, 
but it was at first contended by Mr. K. 
V. Krishnaswami Ayyar, that the position 
was--and thatthe learned trial Judge had 
so found—that the appointment of Vicha- 
ranaidar was a personal one, namely 
Swaminathan, in his personal capacity and 
not the frm through Swaminathan as its 
agent. It was pointed out to him that 
not only was this opposed to the bulk of 
the oral evidence although tbere are one 
pn two answers the other way, but was 
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flatly contradictory to the case as pleaded 
by the Official Assignee in his written 
statement. In para. 3 of the written siate- 
ment it is stated : 

‘The respondent admits thatthe Local Calcutta 
Ar. Ar. Sm. firm occasionally prior to 1915, but 
continuously since then, was ‘the Vicharanaidar. 
The term Vicharanaider does not, however, involve 
any idea of trustseship, but only of a person who 
looks after the internal management as manager, 


the Calcutta Nagarathars alone being the trustces 
thereof,” 


The case now sought to be argued and 
suggested in the trial Court is that Swami- 
nathan in his personal capacity was the 
Vicharenaidar and not the firm. This case 
is put forward in consequence of some 
answers given by Sweminathen in his 
evidence on commission, Swaminathan be- 
ing a witness called on behalf of the Of- 
cial Assignee. As I have already state, 
there are some stray and confused answers 
to that effect. A very large majority of 
the answers of this witness clearly nega- 
tive any such contention. Mr. K. V. Krish- 
naswami Ayyar now concedes that Stone, 
J.s finding on this point must be under- 
stood to be opposed to the position now 
taken up by the Official Assignee. In my 
view it must be so understood. It is in 
accordance with the case raised by the 
Official Assignee and it is in accordance 
with the bulk of the evidence and also 
with one’s knowledge of how Nattukottaj 
Chetties carry on branch businesses. Indeed 
J cannot understand how a contrary finding 
could have been giyen by Stone, J., in 
view of the fact that no application was 


-ever made to amend the written state- 


ment at any stage. Although Swamina- 
than’s examination on commission con- 
cluded on September 27, 1931, and the 
application was heard by Stone, J. on De- 
cember 6, 1932, no application for amend- 
ment was made even at the trial, and, if 
the learned trial Judge is to be understood 
as having decided that it wasnot the firm 
that was appointed Vicharanaidar through 
Swaminathan but Swaminathan individually, 
then that was a case which was not pleaded. 
Had such an amendment been asked for, 
I think that the learned Judge would 
have been quite right in refusing to grant 
it. It isa case flatly contradicting that 
already pleaded. In my view, the position 
is perfectly clear, namely, that Swamine- 
than as representing the Ar. Ar. Sm. firm 
and on that firm’s behabf was the Vicha- 
ranaidar and that it was because of the 
high repufation which that firm enjoyed 
that the appointment was made. That ig 
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abundantly clear on the evidence, but 
Mr. K. V. Krishnaswami Ayyar contends 
that the learned Judge has reached a con- 
clusion of fact “elsewhere in his judgment 
contradicting himself upon this point and 
refers us toa later passage in his judg- 
ment where he says as follows : 

“The trustees are the Nagarathars and they ap- 
point an agent for the purpose of the investment, 
call him Vicharanaidar and that agent in this 
case is Swaminathan Chettiar; aud Swaminathan 
Chettiar charged with the duty of investing those 
funds has invested them not with himself, not 
with his. firm, but with another firm of a class to 
which the Nagarathars restricted their investments.” 


I understand Stone, J., to mean that 
Swaminathan Chettiar was acting not on 
behalf of the Ar. Ar. Sm. firm, but in his 
own individual capacity and that he was 
the agent of the Nagarathars for the pur- 
pose of investing these funds and did not 
invest them in the firm of which he was 
the proprietor, viz., K. S. Firm, but with 
another firm (the Ar. Ar. Sm. Firm), I am 
unable to reconcile this finding with the 
earlier finding already referred to and I 
must agree with Mr. K. V. Krishnaswami 
Ayyar that ib is inconsistent unless what is 
meant is that for the purpose of collect- 
ing the funds and managing the funds 
Swaminathan was- acting as Vicharanaidar 
on behalf of the firm, but when it came 
to making the investments he did. not 
represent the firm, at all but was a stran- 
gerto it. In my view, such a position as 
that is wholly impossible. A Vicharanai- 
dar is a Vicharanaidar for all purposes. 
He cannot be said when exercising some 
of those functions to. be doing soon be- 
half of his firm and 
others of them to be doing so in an entirely 
different capacity. In my view it is þe- 
yond doubt that Swaminathan, when he 
invested the monev, did so on behalf of 
the A. R. A. R. S. M. Firm, he being the sole 
representative and agent in Calcutta. The 
money was not invested in the sense that 
it was money put in by the Nagarathars, 
but it was Money collected on behalf of the 
trust and allowed with the approval of 
the Nagarathars to remain in the A. R. 
A. R.S. M. Firm to be utilised by them 
jn their business and e3rning interest. 
I mention this although as a matter of fact 
this, in my view, cannot alter the position. 
This case, therefore, has to be dealt with 
on the following footing, namely that 
A. R. A. R. 5. M. Firm was one of the Cal- 
cutta Nagarathavs which was appointed 
Vicharanaidar and acted through its agent 
Swaminathan. . l 

It was looking after the management 
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of the chatram at the request of the 
trustees, Nagarathars. Funds were receiv- 
ed by the firm on behalf of the trust, 
placed to the credit of the trust in the 
firm’s account books and cvedited with 
interest, the money being clearly utilised 
by the firm in its own business with the 
approval ofthe directors of the trust name- 
ly the Nagarathars. No question c:n pos- 
sibly arise with regard to the absence of 
knowledge by the members of tha firm that 
this money was trust money as itis quite 
clear that they knew: Mr. K. V. Krishna- 
swami Ayyar, however, contends that he 
should be given a further opportunity of 
calling evidence to show that Swamina- 
than was appointed Vicharanaidar in his 
personal capacity and not on behalf of the 
firm. He says that he had a witness in 
Court and desired to call him in support 
of his case on this point and that he had 
further authorities 10 which he desired to 
refer not only upon this question but upon 
many others arising in the case but that 
the learned trial Judge, however, having 
come to a conclusion upon the matter, 
said that he did not desire to hear these 
witnesses or any further legal argument. 
We are invited, therefore, to remand the 
case for further evidence to be taken 
with regard to this question. Mr. Dorai- 
swami Ayyar on the other hand argues that 
he has now got the benefit of a finding 
upon this question and that, if it is al- 
lowed to be re-opened, it will be a greater 
hardship to his client than to the Official 
Assignee. I am satisfied that this is so. 
We are told that the respondent desires 
to call only one witness, the insolvent. 

I consider that this witness would ba 
an interested witness and that his evidence 
cannot usefully be set against the evi- 
dences of Swaminathan or the unamended 
written statement of the respondent rais- 
ing an entirely opposite contention. J see 
no resson for depriving the appellant of 
this finding of fact in his favour and 
thorefore, in my view, this case cannot 
be reminded for further evidence upon 
this point. That being so, what is the posi- 
tion inlaw? It is contended by the appel- 
lent that this case is exactly covered by the 
decision in Official Assignee of Madras v. 
Krishnaji Bhat (1), a decision of an Appel- 
late Bench of this High Court subsequently 
affirmed on appeal by the Privy Council 
in Oficial Assigne2, Madras v. Krishnaji . 

(i) 59 MLJ718; 125 Ind. Cas. 533; A I R 1930 


Mad. 693; (1930) M W N 362; Ind, Rul, (1930) Mad, 
789; 31 L W 792, =. 
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Bhai (2). In this case the well-known case 
of In re Hallet’s Estate ; Knaichbull 
v. Hallett (8) was referred to and 
applied -and also. Pennell v. Dzffel 
(4). No reference is made to this case 
in the judgment of the trial Court and we 
must take it that it was not referred to 
although we are told that Mr. T. R. Ven- 
katarama Sastrisr who appeared for the 
present appellant wished to rely on it, 
nor is there any reference to Nagappa Chet- 
tiar v. Official Assignee, Madras (5), which 
does not follow it and is overruled by 
the Privy Council case. The learned 
trial Judge being of the opinion that 
the dostrine of tracing could not apply 
to the case before him, a reference to that 
decision could not be made. The learned 
trialJudge then pronounced judgment. I 
think that it would have proved the shorter 
course in the end if the learned Judge had de- 
cided all the points raised inthe case. He 
has rejected the application upon one point 
only. Should his view be erroneous, 
obviously a remand to the trial Court be- 
comes necessary in order that the other 
points left undecided both on the facts and 
on the law should be considered. The learned 
trial Judge does not decide whether the ap- 
pellant is the proper person to make the 
application and he says that he has con- 
siderable doubt whether this really is a 
public charitable trust although earlier in 
his judgment he says that if is common 
ground that it is a trust. 

Ifthe learned trial Judge has found the 


facts as I understand him to have found . 


them, namely that it was the firm in Calcutta, 
that was appointed Vicharanaidar to control 
and manage the affairs of the chatram,Swami- 


nathan being merely its agent, clearly the 


applicability of the case of Official Assignee, 
Madras v. Krishnaji Bhat (2) needs very 
serious consideration. This question, how- 
ever, is dealt with by the learned trial Judge 
in his Judgment as follows: 

“The question, therefore, in my opinion, in a case like 
this, where one is.dealing with tracing and not with 
bieach of trust, is whether in fact this money was 
(rightly or wrongly) invested as distinct from entrust- 
ed. Ifitwas invested, the wrong, if any, was the 

(2) 60 I A 203; 143 Ind. Cas. 162; A I R 1933 P 
© 148; 56 M 570; Ind. Rul. (1933) P O 138; 37 L W 
780; 37 C W N 713; (1933) A L J 637; 35 Bom. L 
R 756 57 O LJ 433; (1933) M W N 575; 65 M LJ1 


(P.O), 
(3) (1880) 13 Ch. D 696; 49 LJ Ch. 415; 28 W R 
732; 42 L T 421. 

(D (1850) 4 De M & G 372; 23 LJ Ch. 115; 1 W R 
499; 18 Jur, 273- 102 R R 170. 

(5) A I R1931 Mad. 251; 134 Ind. Cas. 161; (1930) 
MWN 1077; 69 M LJ 355; Ind. Ruj. (1931) Mad’ 


VËERAPPA OaRTTY 1. OFFICIAL assionen, mabras (MADR. 


. 895 


investing. “If it was entrusted, the wrong would be the 
turning of that whic was held on trast into that 
which was held as a loss. Once you have shown that 
a person, whether an express or implied trustee, has 
received as such into his hands trust property then it 
isfor him to disgorge that trust property; but if he 
can show that the trust property came into his hands 
as an investment then he has discharged himself when 
he shows that he has invested it, If hse has invested 
it in his own firm, it is nezessary for him toshow that 
was done with the approval of the person who on 
behalf of the trust had tne duty of investing. If that 
person has wrongly invested that person is liable for 
breach of trust, but if he has invested and tne money 
in question is an investment, the resulting liability 
is the liability of debtor to creditor and tracing does 
not apply:” 


It must be observed that on the date when 
this judgment was delivered Official Assig- 
nee of Madras v. Krishnaji Bhat (2) had 
already been decided by Reilly and Cornish 
JJ.„ on December 6, 1929, and was reported 
in Official Assignee of Madras v. Krishnaji 
Bhut (1); and In re Halleti’s Estate, 
Knatchbull v. Hallett (3) had been decided 
long before. These cases I take it, as 
alreely stated, were probably not brought 
to the attention of the learned trial Judge 
as he was clearly of the view that there 
could be no question of tracing, but these 
cases should have been put before him. 
A reference to Official Assignee, Madras v. 
Krishnaji Bhai (2) will at once make it clear 
that it is ofserious importance as bearing 
upon thiscase. A full examination of the 
facts of that casé and of the judgment of 
Reilly and Cornish, JJ., in the Appellate 
Court and of their Lordships of the Privy 
Council makes that case in my opinion 
indistinguishable frem this. 

In that case, Messrs. Tawker & Sons of 
this city were the defendants. They were 
a firm of Jewellers and collected certain 
moneys on behalf of the plaintiff's father, 
The latter subsequently directed them to 
hold a portion of that amount on trust, the 
terms being that Tawker & Sons should 
invest the same at a certain rate of 
interest in their own firm or in any other 
firm as they might deem fit, the amount 
itself being payable to the plaintiff on his 
attaining 21 years. In pursuance of this, 
Tawker & Sons gave a receipt to the plain- 
tiff's father for the money as fixed deposit 
in the name of his minor son. A few years 
later, the plaintiff instituted 2 suit against 
Tawker & Sons alleging that they were jn 
financial difficulties, that they were guilty 
of a breach of trust in regard to the invest- 
ment of the trust fund and claimed a pre- 
ferential right over the d&sets of the firm. 
Tawker & Sons having been adjudged in- 
solvents subsequent to the filing of the 


896 
plaint the Official Assignee was impleaded 
as party-defendent and the plaintiff's claim 
was gone into. It was held that the plain” 
tiff was entitled, in respect of the trust fund, 
to a charge on the sale proceeds of the 
stock: belonging to the firm in the hands of 
the Official. Assionee: that the right of the 
beneficiary to follow trust money ~ does not 
_ depend uponthe act of the trustee being a 
wrongful one, and that trust money invested 
in a businesscan be traced within the 
meaning ofs. 63, Trusts Act, to the eventual 
assets of the business. 

Jt was further held that in order that 
the doctrine of tracing might apply, it is 
not necessary to show that money actually 
passed between the settlor and the trustee 
and that it is sufficient to prove thatas a 
result of the transaction between the 
parties the assets of the trustee were aug- 
mented and that there is nothing illegal 
in a settlor authorizing, by the instrument 
of trust the trustee to invest the trust 
money in a business, whether the 
trustee's own business or some other busi- 
ness, and providing that interest shall be 


paid for the use of the money so invested 


and that the only effect of such an authority 
is to save the trustee from what would 
otherwise be a breach of trust. The defen- 
dants there conténded that their liability 
was only the liability of debtor to creditor 


and that the doctrine of tracing did not 
apply. This contention wes directly 
negatived by the Appellate Court. If this 


money was invested in the 


money as trustees and Lord Blanesburgh 
in Official Assignee, Madras v. Krishnaji 
Bhat (2), whilst the appellant's case. was 
being argued, intervened with the following 
Observation ; 

“As the Rs. 10,003 was invested with the firm in 
the name of the respondent, the firm held as trustees 
for him.” 
and it is quite clear that the question as 
to whether there has been a right or wrong 
investment in such a case is quite im- 
material, it being stated by Sir George 
Jessell in In re Halletts Estate, Knatchbull 
y. Hallett (3), at p. 709* as follows: 


“There is no distinction therefore between aright, 


ful anda wrongful disposition of the property, so 
far as regards tne right of the beneficial owner to 
follow the proceeds.” 

and the approval of the person investing 
of the investment of the money in the in- 


solvent firm does not, as the learned trial.. 


Judge thought it*’did, make any difference, 
The insolvent firm's position, therefore, was 
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that they collected money on behalf of th® 
chatram of which they were one of the 
lrustees, the money being regarded as 
trust money and being allowed with the 
approval of tha Nagarathars, the trustees, 
to remain with the insolvents in the name 
of the trust to. be utilized by the insolvents 
in theirown business. The whole of the 
assets of the insolvent firm has come into 
the hands of the Official Assignee. Of these 
assets the money in question 
marked in the account books as belong- 


ing tothe trust and the appellant asks ` 


that the Official Assignee should be made to 
give up that sum because by s. 52, sub- 
s. 1 (a), Presidency Towns Insolvency Act, 
it has to be excluded from the divisible 
assets vested in the Official Assignee under 
s. 17 ofthe same Act. Again, on further 
argument we expressed our opinion that 
Official Assignee, Madrus v. Krishnaji Bhat 
(2), was indistinguishable from the present 
case but Mr. K. V. Krishnaswami Ayyar 
contended that there were distinguishing 
features. 


He argued that upon the facts the Naga- 
rathars were the trustees of the. chatram, 
that the insolvent firm was-mérely the 
Vicharanaidar end that the insolvents were. 
therefore not trustees of the fund in the 
Same way that Tawkeis were in Official 
Assignee, Madras v. Krishnaji Bhat (2). 
This argument is not well-founded on the 
facts, however, because, in my view, the in- 
solvent firm was a trustee :0f" the fund. 
The Nagarathars are the Nattukottei Chet- 
ty firms including the insolvent firm in 
Calcutta, .They are the trustees of the 
chatram. -They meet together and select one 
of the firms comprising the Nagarathars to 
manage the trust. This obviously is done 
for the sake of convenience. The firm so 
selected is the Vicharanaidar and the in- 
solvent firm was the chosen one. K, 6. 
Swaminatha Chettiar who was at the mea- 
terial times the agent of the Calcutta 
branch of the insolvent firm wasa witness 
at-ihe hearing. He stated that by Calcutta 
Nagarathars was meant all the Nattukottai. 
Chetties carrying on business at Calcutta. 


-He stated as well that all the Calcutta Naga- 


rathars at a meeting would appoint a Naza- 
rathar as Vicharanaidar io manage the 
chatram. He stated also that moneys 
would be given tothe Vicharanaidar in his 
hae as representing the firm. Further 


he said 
“By trustees I meant the Calcutta Nagarathars . 


carrying on business at Oaleutta * * * Nobody,- 


other than the Calcutta Nagaratharg canbe Vicha 


iS ear- . 


a 
MG 
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aranaidar. It is only the firm in. Calcutta that is 
appointed by the Nagaratharsas Vicharanaidar, It 
is only the agents of the respective firms that ara 
called Nagarathars, The agent in-his capacity as” 
representing the firm is a trustee along with’ others 
and is Vicharanaidar, if appointed. 1 mean all 
‘the Nagarathars, Tne agent only is the trustee and 
not the owner,” $ 
and laler, ; 

“when Isaid that tke agent was tle trustee 
I meant the Galcutta branch to be the trustee,” 


This evidence clearly shows that all the 
Nattukottai Chetti firms by their branches 
in Calcutta were the Nagarathars who 
were the irustees and that one of the trus- 
tees was selected by the other trustees to 
be the’ Vicharanaidar: and indeed it 
Seems tome that this must obviously be. 
so. Inthe face of. these facts, it is useless 
. for Mr. -K. V. NKrishneswami Ayyar to con- 
tend that the Insolvent firm was not a 
trustee for tke fund und did not as trustee 
for thə fund receive the trust moneys. 
When received, that mcney was separately 
entered in a chairam book kept by the 
Insolvent firm in Calcutta end when cl- 
lected by the Madres and cther brenches 
of the insolvent firm it wes entered in 
the firm’s hooks in those places as money 
belonging: to the trust. As in Official 
Assignee, Madras v. Krishnaji Bhui (2) 
the insolvent firifi, like Tawker’s were trus- 
tees.and were, like Tawkeu’s, allowed to 
use the trust-money in their business and 
as Tawkers didibey invested the money 
in their business and, es their Lordships 


? 


of tbe Privy Council sayon p. 210* 
it: must be taken to have remained 
.a.part of the assets of their business 


and to have been there at the date of their 
insolvency and the beneficiary was entitled 
at all times toa charge upon such essets 
in the handsofthe firm. “Upon the insol- 
vency, their Lordships say “the essets 
passed tothe appellant (i. e. the Official 
Assignee) but passed subject to the charge.” 
The only distinction so far I can see be- 
tween the-present case and Official Assingee, 
Madras.v. Krishnaji Bhat (2), is that in 
the latter case stock in the shape of jewels 
was purchased with the trust money and 
on that stock being sold more jewels 
were purchased withthe proceeds of the 
same. On the insolvency of Tawkers, the 
Official Assignee took possession of the 
stock-in-trade of the insolvents and hav- 
ing sold a portion of the stock-in-trade a 
sum of Rs. 22,000, was realised. On p. 208" 
their Lordships say: 

“The trial Judge held on the evidence that the 
trust fund could be traced into the stock from 
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the Rs. 22,000 was realised. 
The learned Judges of the {Appellate Court were 
not satisfie] that this was established, but they 
thought that the investment ofthe trust money 
in the “general assets of the business was sufficient 
to give the respondent a charge upon the sale 
proceeds inthe hands of the appellant, and in their 
Lordships’ opinion the conclusion to which, they 


. came was right. Under s. 52, sub-s.1 (a), Presi- 


dency Towns Insolvency Act, 1909, property held 
by an insolvent on trust for any other persun is 
excluded frum the assets divisible among the 
creditors. The Rs. 10,000 was received by the insol- 
vent firm forinvestment in their business, and 
there is no suggestion that it was not so invest- 
ed in fact. Nor is it suggested that there were 
any assets of the business which were not taken 
over by the appellant. If it was there when the 
Official Assignee came in, what he took was 
was divisible 
among the creditors, the Rs. 10,000 being in his 
hands as much the property ofthe respondent as 
it was before the insolvency. There was no al- 
legation tnat it had been lost or ceased to exist 
before-the insolvency. If this had been proved, 
the case might possibly have been different.” 

In the present case the mcney remained 
in its criginal form, namely, cash end 
was not converted into anything else and it 
is not disputed by Mr. K. V. KrishnasSwami 
Ayyar, that trust money in tLe shape of 
money cen be traced and got if it can be 
identified as trust money. It is clearly 
“traceable” ifit can be identified, In Jn 
re Halletts Hstaie; Knatchbull Hallett 


(3), Jessel, M. R. at p. 7160 says: 

“Ifthe bailee sells the goods bailed, the bailor 
can, in equity, follow the proceeds, and can follow 
the proceeds wherever they can be distinguished, 
either being actually kept separate, or being mix- 
ed up with other moneys. I have only to advert 
to one other point, and that is this: supposing, 
instead of being invested inthe purchase of land 
or goods, the moneys were simply mixed with other 
moneys of the trustee, using the term againin its 
full sense. es including every person in a fiduci- 
ary relation, does it meke any difference according 
to the modern doctrine of equity? -I say none. It 
would be very remarkable if it were to do sọ. 
Supposing the trust money was 1,000 sovereigns, 
and the trustee, put them into a bag, and by misteke, 
or accident or otherwise, dropped a sovereign of his 
own intothe bag. Could anybody suppose that e 
Judge in equity would find any difficulty in saying 
that the cestui quie trust has a right to take 1,000 
sovereigns cut of that bag? I do not like to call 
it a charge of 1,000 sovereigns on the 1,001 sovereigns, 
but that is the effect of it. I have no doubt of 
it. It would make no difference if, instead of 
one sovereign, it was another 1,000 sovereigns.” 


We have been asked by Mr. K. V. Krishna- 
swami Ayyar to allowthe question of iden- 
tiication of the trust money here to be 
considered by the trial Judge on a remand 
of this case, it being agreed that two points 
left undecided by Stone, J., must now be 
decided by the trialJud%e. These poinis 


Jare; (1) Whether this isa public charit- 
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able trust, and (2) whether the applicant 
has any locus standi to present the ap- 
plication. In my opinion. tie question of 
identificaticn ofthe trust money may also 
be disposed of by the trial Judge who 
will do so having in view the observations 
of their Lordships of the Privy Council in 
Oficial Assignee, Madras v. Krishnayji, Bhat 
(2), on pp. 208 and 209*. wee 

The case is, therefore, remanded for 
further consideration of these points. Tax- 
ed costs on the Original ‘Side to the. ap- 
pellant. Costs of future hearing in trial 
Court areto be in the discretion of the 
trial Court. 

A./N, 

*Page of 601. A.—[Ed 


Case remanded. 
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_ Youre, O. J. AND RANGI Lat, J. 
DIAL SINGH~—Convict—FETiTIoNER 
~ ` YETSUS 
EMPEROR—-Opposrte PARTY 

Evidence Act (I of 1872); s. 30—Confession—Im- 
plication of co-accused in confession made at close 
of PI GEN Nan Whether can be considered as ‘proved’ 
—Confession made before trial and that made during 
trial — Distinction, if exists — Interpretation of 
Statutes - Principles of English Law—When can be 
referred to. 

If ə confession is made _ before.the Court itself it “is 
a matter before it” and the Court must believe itto 
exist. It must, therefore, be - said to be “proved”. 
Afact canbe proved notonly by “evidence” as 
defined ins. 3, Evidence Act, but also by other matters 
before the Court,” A confession recorded by the Court 
itself would not be “evidence” but would be a “matter 
before the Court, Hence the language of s. 30, Evi- 
dence Act, does not justify a distinction between a 
confession made by an accused person before the 
trial and in the course of the trial. A confession 
the close of tLe case 
forthe prosecution can, therefore, be said tobea 
confession “proved” within the meaning ofs. 30, 
Evidence Act. Thisbeing .so, it could legally be 
taken into consideration, that is to say, used as 
evidence. This evidence will be of the weakest kind 
and the value tobe attached to such evidence is a 
matter for determination in each particular case. 
[p. 899, col. 2.]: 

It may be permissible to refer tothe principles of 
English Law, if there is any ambiguity in the language 
used by the statute, and adept the interpretation 
which isin conformity with ihese principles. But 
Courts are not at liberty toread into the section 
words which do not exist there, [ibid] 

Cr.’ Revn. from an order of the Sessions 
Judge, Jhelum, dated April 7, 1934. 

Mr. Mohammad Alam, for the Petitioner. 


Messrs. Des Kaj Sawhney and Ram Lal, 
for the Crown. 
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and Harbans Singh were tried together end 
convicted under s. 379, Indian Pensl Code, 
and sentenced to undergo one enda half 
year’s rigorous imprisonment each. On 
appeal the learned Sessions Judge main- 
tained the convicticns but reduced ihe 


sentence passed cn Harbans Singh to one 


year's rigorous imprisonment. Dial Singh 
and Allah Bakhsh, whose sentences were 
maintained, have come up to this Court 
in revision. The petiticns were admitted 
by Din Mohammad, J., because he was of 
opinion that a confession made by Harbans 
Singh at the close of the prosecution case 
implicating himself and the other accused 
was wrongly admitted in evidence. under 
s.30,Evidence Act. The petitions came up for 
hearing before Coldstream,- J. end he has 
referred them to a Division Bench because 
he was not inclined to egree with Din 
Mohammad, J. on the law point mentioned 
above. 
We have merely to decide whethera 
confessicn made at the close of the prc- 
secuticn by one of several accused persons 
who aie being jointly tried implicating 
himself and such other persons cén be taken 
into consideration against such other per- 
sons ornot. The practice of this Court hes 
been to take such a confession into con- 
sideration, but we do not find any discus- 
sion on the point in any of the published 
rulings cited before us. The Allahabad 
High Court has, however, held in Emperor 
v. Mahadeo Parshad (1), that s. 30, Evi- 
dence Act, does not cover such a confes- 
sion and that it applies only to a confession 
made previously and proved at the trial as 
a part of the case for the prosecution. 
This view has been approved by the 
Madras High Courtin Inre Marudamuthu 
Padayachi (2) and In re Govinda Naidu 
(3), though the opposite view was taken 
in an earlier decision of that Court, namely 
In re Bali Reddi (4). The Bombay High 
Court has fully considered the matter in 
William Cooper v. Emperor (5) and has not 
agreed with the view of the Allahabad 
Court. The Judicial Commissioner 


(1) 45 A 323; 76 Ind. Cas 1025; A IR1923 All. 322; 
25 Gr. LJ 305; 21 A'L J 179. 

(2) 54 M 788; 134 Ind. Cas. 63; A IR 1931 Mad, 820; 
61 MLJ 358; 34L W 162; (1931) M W N 886; 32 Cr. L 
J.1099; Ind. Rul. (1931) Mad. 815. 

(3) A IR 1929 Mad. 285; 118 Ind. Cas. 512; 30 
Cr, L J 932; Ind. Rul. (1929) Mad. 832; (1929) M W N 


391. 
(4) 38 M 302; 22 Ind. Cas. 157; A IR 1914 Mad. 45; 
1501. LJ 13; 14M L T 453. 

(5) A IR 1930 Bom. 354; 127 Ind. Cas. 105; 31 Or. L 
J 1137: 54 B 531; 32 Bom. L R 747; Ind, Rul. (1930) 
Bom, 489; (1930) Cr, Oas,.786, 
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of Nagpur has also taken the same view cs 
the Bombay High Court in Ganpatv. 
Emperor, 184 Ind. Cae. 686 (6). 
In Quzen-Empress v. Ashootush Chuk- 
raburiy (7), the point did not arise, 
but, in the course of arguments Garih, 
C. J, made a casual remark to the 
effect that the word “proved” in s. 30, Evi- 
dence Ac‘, must refer to a confession made 
beforehand. This ruling is, therefore, of no 
help in deciding the case before us. ln 
the Allahabad case referred to above, the 
question was discussed at length by Walsh, 
J. The decision, however, mainly proceeds 
on the ground that s. 30, Evidence Act, 
creates’ an exception to the fundamental 
principles upon which criminal Jaw is ad- 
ministered in England and must be con- 
strued with reference to those principle. 
Taose principles are, firstly, that an accus- 
ed is entitled to know what the evidence 
against him before he is celled upon for his 
defence at all ; secondly, that the prosecu- 
tor Ganno$ re-open his case and make ad- 
ditions to it, except such voluntary addi- 
tioas asthe accused may make himself, 
thirdly, that evidence cannot be received 
against an accused person which he has no 
power to submit to cross-examination, and, 
fourthly, that en accused person cannot 
himself give evidence. It is clear that 
the Indian Legislature desired to depart 
from these principles in enacting s. 30, 
Evidence Act. Still the section has to be 
interpreted according to the ordinary 
canons of interpretation of Statute Law. 
It may be permissible to refer to 
the principles mentioned above, if 
there is any ambiguity in the langu- 
age used by the statute, end edopt 
the interpretation which is in con- 


formity with those principles. Wash, J., 


realized that the interpretation he was 
placing on the section involved the addition 
of the words “as part of the case for the 
prosecution” which did not exist therein. 
He went on to say that that addition would 
have been superfluous in view of the prin- 
ciple that the only thing that an accused 
person has to meet in a criminal trial is the 
case for the prosecution, his own statement 
and the defence evidence. Finally, the 
learned Judge remarked that a confession 
could he “proved” only by tendering 
evidence lo show that it was made ona 
previous occasion. Wehave to point out 


(6) 131 Ind. Cas, 686; ATR 1931) Nag. 169; (1931 
Or, Cas. 830; 330r. L J 1993; 37 NE R 16s tad 
Ral. (1931) Nag. 174. 

(7) 4 O 483; 30 LR 270, 
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with great respect that, in aYriving at this 
conclusion, the learned Judge and the 


. learned Judges of the Madras High Court 


overlooked the definition of ‘‘proved” 
in s. 3. Evidence Act. That definition is: 

“A fact is said to be proved when, after con- 
sidering the matter before it, the Court either 
believes if to exist, or considers its existence so 
probable that a prudent man ought, under the cir- 
‘cumstances of the particular case, to act upon tne 
supposition that it exists.” 

Ifa confession is made. before the Court 
itself it “is a matter before it” and the Court 
must believe it to exist. It must, therefore, 
be said tobe “proved.” A fact can be 
proved not only by “evidence” as defined in 
s. 3, Evidence Act, but also by other 
matters before the Court. A confession 
recorded by the Court itself would not be 
“evidence,” but would be a “matter before 
the Court.” We are, therefore, of opinion 
lhat the language of s. 30, Evidence Act, 
does not justify a distinction between a 
confession made by an accused person De- 
fore the trial end in the course of ihe 
trial. A confession made before the Court 
even at the close of tha case for ths pro- 
s2cution can, therefore, be said to be a con- 
fession “preved” within ths meaning of 
s. 30, Evidence Ac:. This being so, it could 
legally be taken into consideration, that is 
to say, used as evidence. Itis; however, 
clear that this evidenze would ba ofthe 
weakest kind, but we are not concerned 
here with the velus to be attached to such 
evidence. This would be a matter for 
determination in each particular case. 

In view of the interpretation which we 
place ons. 30, Evidence Act, it is un- 
necessary to consider the reasoning of 
Walsh, J. It is certainly very cogent, 
but we are not at liberty toread into the 
section words which do not exist there. 
The legislature has made a departure from 
certain fundamental principles and the 
Jourts cannot stretch the language of the 
statute in orderto giye effect to those 
principles. In practice the section need 
not create any difficulty. It is always for 
the Court to consider what value to at- 
tach to such evidence. It has to be borne 
in mind that, if such a confession is made 
before a Magistrate at the close of the 
case for the prosecution, the accused whom 
it affects has an opportunity of nullitying 
its effect by his defence evidence and also 
by cross-examining the prosecution witnes- 
ses after the charge. Fot these reasons 
we hold that the confession of Harbans 
Singh was admissible in evidence against 


Dial Singh and Allah Bakhsh. Even apart 
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from this confession there is sufficient evi- 
dence to justify their conviction. 

We dismiss the petition. 

N. ie A Petitions dismissed. 
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YOUNG, C. J. AND SALE, J. 
HANS RAJ—Convict—APPELLANT 
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EMPEROR—Opposirts Rarry. 

Criminal Procedure Code (Act V of 1898), s. 164 
—Confession-—M agistrate recording confession should 
avoid handing cver document after completion to 
Police in charge of prisoner—Prejudice not caused 
—§. 164, if complied with—Crimindl trial—Evt- 
dence—Charge of murderous attack on Police—Ques- 
tion as to whether accused were terrorists—If 
relevant—Sentence—Two accused equally guilty— 
One given lesser penalty—Whether ground for com- 
muting sentence on other—Prosécution, duty of —They 
should not hide facts or embroider case—No charge 
of conspire cy—Time among should not be washed to 
prove one, oe 

A Magistrate who reccrds a confession under 
s. 164, Criminal Procedure Code, should avoid 
handing over the document after completion to the 
Police in charge of. the prisoner, but should for- 
ward ib as required by sub-s. (2), s. 164, Criminal 
Procedure Code, direct to‘the Magistrate by whom 
the case is to be enquired. into or tried. But where 
there is no suggestion that it was tampered with 
in transit and no prejudice has been caused to the 
accused by the method of forwarding the statement 
actually adopted, there is substantial compliance 
with the provisions of the section. 

Where the sole point for decision is whether the 
accused were parties to a murderous attack on the 
Police, it is quite unnecessary and indeed wholly 
irrelevant to consider whether they were terrorists 
or members cf any other body. 


-Where of two accused persons equally guilty of. 


a brutal and premeditated murder who should 
have received the same sentence, one was sentenced to 
death and the other to transportation and both 
appealed and there was no application by the 
Crown for enhancement: 

Held, that this was no consideration. which would 
entitle the High Court fo commute the sentence 
of death passed on one of them. 

The conviction of guilty persons would be more 
certainly obtained if the prosecution was confined 
to simple and true evidence and no attempt was 
made either to hide essential facts or to embroider 
the case. 

Where there is no distinct charge of conspiracy, 
or where it is unnecessary and the evidence is suffi- 
cient if believed to prove the particular offences with 
which the accused are charged, it isa waste of time 
and money to try and establish a couspiracy, - 


Cr. A. from an order of the Sessions 
Judge, Sialkot, dated February 7, 1934. 

Mr. B. R. Puri, for the Appellant. 

Mr. Des Raj Sawhney, for the Crown. 

Young, C. J.—Hans Raj and Pritam 
Khen (alias Prabhe Khan) were charged 
under s. 302 read with s. 34, Indian 
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3L7 read with s. 34, 
Indian Penal Ccde, in ike Court of the 
learned Sessions Judge, Sialkot. The 
learned Judge found Hans Raj guilty 
under both sections and senienced him 
to transportation for life. Prabhe Khan 
was found guilty under both sections and 
sentenced to death. Both appeal and we 
have to consider the question of the con- 
firmation of the death sentence on Prabhe 
Khan. At the outset it is to be noted 
that murder and attempt to murder were 
the only offences charged. On May 7, 
these two together with Jagdish Chandar, 
absconder, and Kasturi Lal, who was 
acquitted at a previous Sessions trial on 
a similar charge, were travelling in a third 
class compartment ina train from Jammu 
to Sialkot. There were with them in the 
carriage three Police Officers and a Bark 
peon. The train had not prcceeded far 
before the accused and the others with 
them are alleged to have produced re- 
volvers snd a knife and attecked the 
Police party. One Police constable named 
Karam Dad was shot dead, the two other 
Police Officials were wounded by bullets. 

It is to be seen from the above that 
ihis isa simple csse the facts of which 
lie within a small compass. It is almost 
unbelievable that in the Court below it 
took over two months to try and that the 
judgment extends to 42 printed pages. 
The reason is that the prosecution pro- 
duced a mass of evidence in order to 
prove that the two accused were members 
of a terrorist association. It eppears to 
us that this procedure was wholly unjustifi- 
ed. The sole point for decision was were 
these two accused parties to a murderous 
attack upon the Police. For this it was 
quite unnecessary and indeed wholly ir- 
relevant to consider whether they were 
terrorists or members of any other body. 
There was no charge of conspiracy. This 
mass of evidence should have been ex- 
cluded by the learned Sessions Judge. 
The judgment of the learned Sessions 
Judge is divided into chapters. Chapter 6 
is headed “Material Evidence.” It is un- 
necessary to consider most of the previous 
chapters. The procedure in this case in 
the trial Court has resulted in a great 
waste of public time end money. For- 
tunately for the purpose of this appeal 
Counsel, both for the Crown and the de- 
fence, egreed that it was unnecessary 10 
consider the irrelevant evidence. We are 
confining our attention to the question 
which ought to have been the sole ques 


Penal Code, and 8. 
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tion in the trial Court, namely, were these 
two accused parties to this murderous 
attack upon the Police which resulted in 
the death of one Policeman and the wound- 
ing of two others ? 

The material facts of this case are that 
during April 1931 a cheque for Rs. 497-4-0 
was drawn on the Sialkot branch of the 
Imperial Bank which on May 2, 1931, was 
discovered to be a forgery. Private in- 
vestigation by the Bank followed but was 
unsuccessful and on May 6, a report wes 
made to the Police. In the course of the 
Investigation a Police party headed by 
-Assistant Sub-Inspector, Ata Ullah Khan 
-Bahadur, Head Constable, and Karam 
Dad, foot constable, proceeded to Jammu 
‘to make enquiries taking with them a 
-Bank peon, Haveli Ram, for the purpose 
of identification. Arriving at Jammu on 
May 7, 1931, Haveli Ram identified Kasturi 
Lal and Hans Raj as being concerned in 
‘this forgery. When these two men were 
‘found they were in the company of Jagdish 
Chandar and Prabhe Khan. The Police 
took all four to Jammu Police Station. 
Here it is alleged by the Police that 
Kasturi Lal .being mainly concerned in the 
forgery was directed to attend at the 
Police Station, Sialkot; the other three 
were discharged. In his confession Hans 
Raj alleges that he also was kept under 
Police detention. Whatever the truth msy 
be it is ccmmon ground that the Police 
party travelled by train to Sialkot that 
evening accompanied by Kasturi Lal, Hans 
‘Raj, Prabhe Khan and Jagdish Chandar. 
The cse for the prosecution is that Jagdish 
Ohandar, Prabhe Khan, Kasturi Lal and 
Hens Raj organised a concerted murderous 
attack on the Police. The case for the 
defence is that during the journey the 
Police maltreated Kasturi Lal and there- 
by drew upon themselves an attack by 
Jagdish Chandar and his friends to avenge 
the treatment of Kasturi Lal, but the 
defence version does not explain how the 
party of the accused came to be in posses- 
sion of revolvers or why the revolvers 
were used on the Police. 

It has been argued in this connection 
by Mr. Puri that the story of a concerted 
attack by the accused’s party on the 
Police must be rejected. It is contended 
that at least two of the accused's party 
being under detention by the Police, they 
must have been searched in which case 
it would be inconceivable that they could 
have been left in possession of lethal 
weapons. ‘The Assistant Sub-Inspector Ata 
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Ullah and the Police however deny that 
the accused were under arrest. In this 
matter we are of opinion that the Police 
have not told the whole truth. It seems 
to us unlikely lhat the four accused should, 
by chance, or of their own free will, be 
travelling “with the Police party from 
Jammu to Sialkot in the particular cir- 
cumstances of this case. We are of 
opinion that although none of the ae- 
cused’s party may have been under for- 
mal arrest, at least two of them, viz., Kasturi 
Lal and Hans Raj, must have been travell~ 
ing under some form of compulsion, whe- 
ther by the British Police or of the Kashmir 
State Police. It is unnecessary to speculate. 
We are of opinion, in disagreement with 
the view taken by the learned Sessions 
Judge, that none of the accused's party 
were in fact subjected to any search 
(Hans Raj in his confession does not say 
they were), a fact which explains how 
they came to be in possession of lethal 
weapons. Jt will be convenient at this 
Stage to consider the confession proved 
against Hans Raj which was retracted 
during the Sessions trial. This confession 
is Exhibit P. W. No. 53-B and was recorded 
by Mr. C. H. Disney, First Class Magis- 
trate, who gave evidence for the prosecu- 
tion as P. W. No. 19. ; 
The learned Sessions Judge has reject- 
ed this confession for reasons which we 
are unable to appreciate. Mr. Puri has 
attempted to support the decision of the 
learned Sessions Judge in this respect by 
drawing attention to certain discrepancies 
noted in Mr. Disney's evidence at p. 20 
of the paper book. These discrepancies 
consist of certain minor differences between 


‘the vernacular and the English record of 


Hans Raj's statement. We are of opinion 
that these discrepancies, such as they are, 
are wholly immaterial and they do not, in 
any way, affect the admissibility of the 
confession. Another point taken by Mr. 
Puri is that although the necessary cer- 
tificate and memorandum regarding the 
voluntary nature of the confession appears 
on the English record, it has been omitted 
from the vernacular record. Whatever 
may have been the effect of this omission, 
it has been cured by Mr. Disney’s evi- 
dence in Court. Further it has been urged 
that Mr. Disney failed to comply with 
the provisions of sub-s. (2), s. 164, Gri- 
minal Procedure Code, which require ihat 
the statement after being? recorded shall 
be forwardéd to the Magistrate by whom 
the case is to be enquired into or tried. 
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Mr. Disney states in his Crossetyaomine,- 
tion that after completing the statement 
he made it over to the same Poli:c Officer 
who had brought Hans Raj before him. 
But tke stalement admittedly reached the 
Magistrate by. whom the case was en- 
quired into in due course. 

There is no suggestion that it was 
tampered with in transit and Mr. Puri 
concedes that his client has not been 
prejudiced by the method of forwarding 
the statement actually adopted by Mr. 
Disney. We are, in these circumstances, of 
Opinion that there has been substantial 
compliance with the provisions of the 
section. At the same time we take this 
opportunity of pointing out that a Magis- 
trate who records a confession under s. 164, 
Criminal Procedure Code, should avoid 
handing over the document after comple- 
tion to the Police in charge of the prisoner, 
but should forward it as required by 
sub-s. (2), s. 164, Criminal Procedure 
-Code, direct to the Magistrate by whom 
the case is to be enquired into or tried. 


The learned Sessions Judge has also 
assigned as a reason for rejecting the 
confession that it is a mixture of truth 
and palpable falsehood and contains mat- 
ter which in the opinion of the learned 
Sessions Judge is “not only totally ridicul- 
ous and incredible but even grossly re- 
pugnant to common sense.” The learned 
Sessions Judge has referred to what he 
calls the 


“constant shuffing and pessing of the revolver, 
cartridges and knife from one hand to another 
in the Railway compartment under the very eyes 
of the Police.” 

It appears to us that the Jearned Ses- 
sions Judge has exaggerated the effect of 
Hans Raj’s statement. It is here neces- 
sary to refer to the confession itself. The 


material part reads as follows: 

“Jagdish Chandar and Prabhe Khan were re- 
leased at the thana while I and Kasturi Lal were 
taken by the Police. Prabhe Khan accompanied 
us at his own request. We were taken to the 
Railway Station. Shortly after Jagdish Chandar 
also arrived at the station in a tenga. He and 
Prabhe Khan spoke together and then Jagdish 
Chandar informed me that they had decided to 
release Kasturi Lal, and that I should take Kasturi 
Lal's revolver from him in case he was searched. 
Kasturi Lal made an excuse of asking me where 
the balance of the money was and on this pretext 
he was allowed to speak to me alone in the 
Railway compartment. There at my request he 
quietly gave me his revolver .... When Kasturi 
Lal was taken out by the Police I quietly gave 
Jagdish the knife I was carrying and he made 
it overto Prabhe Khen. I kept the revolver.... 
On the pretence of speaking to Kasturi Lal 
about a lawyer, Jagdish Chandar secretly obtained 
a box of revolver bullets from him, Kasturi Lal 
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then went back to his own seat. Jagdish Chandar 
gave me the bullets. I went to the lavatory and 
losded my revolver with five bullets ; one chamber 
remained empty. I then came back to my seat.” 

It will be seen from this that Jagdish 
Chandar and Prabhe Khan came to the 
station of their own free will. It is to be 
noted that Kasturi Lal and Hans Raj 
were suspected of forgery. The Police 
had.apparently no indication thet they 
were dangerous criminals inclined to 
violence or likely to be armed with lethal 
weapons. There is nothing unbelievable, 
therefore, in the statement that Hens Raj 
should be allowed to speak either to Jagdish 
Chandar or to Kasturi Lal or that Kasturi 
Lal should be allowed to speak to Jagdish 
Chandar. Under these circumstances it 
would be perfectly simple for the accused’s 
party to pass from one to the other small 
weapons like the pistols exhibited in this 
case or a small box of cartridges. These 
articles have been produced before us in 
Court. It would have been otherwise if 
the Police had cause to suspect the ac- 
cused of being violent criminals. There 
is nothing in our opinion in the confes- 
sion of Hans Raj which is not in accord 
with what might easily have happened 
under the circumstances of this case. The 
fact undoubtedly remains that there 
were revolvers or pistols in that com- 
partment and that they were used. The 
Police were negligent in the matter of 
searching the accused and unfortunately 
have paid for the r negiect. 

The confession is clearly admissible in 
evidence and may be taken into consider- 
ation against both eppellants who were 
jointly tried. Hans Raj imp.icatcs himself 
to an equal extent with the other accused. 
The confession of Hans Raj is corroborated 
by the evidence of the eye-witnesses, and 
in Our opinion gives in all ‘essential points 
a substantially true account of this occur- 
rence. (His Lordship then examined the evi- 
dence ofthe eye-witness2:s and continued.) 
It is clear tous that the evidence of the 
eye-witnesses, the confession of Hans Raj, 
and the circumstances under which this 
sudden attack was made upon the Police 
show premeditation and common intention 
on the part of the two appellants. It is 
wholly unnecessary to establish which of 
the appellants attacked which cf the Police- 
man or indeed to show what particular 
weapons were used by eitherappellant. If 
the two appellants were, as we have found, 
engaged in a concerted attack upon the 
Police and either of them was armed with 
adeadly weapon and used it to kill a Police 
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Officer, they are both equally guilty of 
murder, 

It was argued befcre us that the leerned 
Sessions Judge had wrongly refused to per- 
mit the defence to make use of certain al- 
leged statemenis of witnesses embodied in 
the inquest report. At the time that this 
inquest report was made, it was obvious 
that the death of Karam Dad was homicidal 
and the case was therefore under Police 
investigation so that the statements of any 
Witnesses thus recorded by the Police are 
governed by the provisions of s. 162, Crimi- 
nal Procedure Code, and could only have 
been made accessible tothe defence under 
the limitations provided by that section for 
the purpose of contradicting the statements 
made by these witnesses in evidence. In 
point of fact there sre no contradictions. 
It is true that there is no specific mention 
of the use of a knife in the inquest report 
nor is there any mention of the signal word 
“ready.” But these are omissions which 
do not amount to contradiction. Moreover, 
it is obvious from the medical evidence that 
a knife must have been used so that the 
omission of this weapon in the inquest re- 
port is in any case of no Significance. It 
follows that no inference prejudicial to the 
prosecution can be drawn from the Inquest 
report. In Ch. 7 ofthe judgment dealing 
with “expert evidence” the learned Sessions 
Judge has attempted to fix the number of 
shots fired. This, under the circumstances 
of this case, is wholly impossible. -Several 
shots “may undoubtedly have gone out of 
the windows and the bullets for this reason 
would not be recovered. Accordingly the 
finding of the learned Sessiong Judge that 
only iwo revolvers were used and not three, 
cannot be accepted. The evidence in this 
case leaves us in no doubt -that both the 
appellants actively participated in this mur- 
derous assault upon the Police. 

We would in conclusion observe that the 
lack of cendour on the part of the Police 
with regard to the detention of Kasturi Lal 
and Hans Raj has added greatly to the 
difficulty of this trial and has given an 
argument to the defence that the rest of 
the Police evidence is unreliable. We think 
it is possible that the Police adopted this 
attitude because the arrest in Kashmere may 
have been illegal. It cannot too often be 
pointed out that the conviction of guilty 
persons would be more certainly obtained 
ifthe prosecution was confined to simple 
and true evidence and no attempt was made 
either to hide essential facts or to embroi- 
der the case. It would further add to the 
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facility of trials if irrelevant evidence was 
excluded. Further where there is no dis- 
tinct charge of conspiracy, or where it 18 
unnecessary and the evidence is sufficient 
if believed to prove the particular offences 
with which the accused are charged, itis 
a waste of time and money -to try and estab- 
lish a conspiracy. We invite the attention 
of the proper authorities to this criticism of 
the evidence and the procedure adopted in 
this case. | 
The result is that we confirm the convic- 
tions of both the appellants. With regard 
to Prabhe Khan, we confirm the sentence of 
death passed upon him. In our opinion 
Hans Raj is fortunate to escape the ex- 
treme penalty, but since the Crown has not 
petitioned for enhancement, we have not 
thought it necessary totake any action on 
our own motion. Both the appellants are 
equally guilty of a brutal and premeditated 
murder and should have received the same 
sentence. This consideration, however, does 
not entitle us to commute the sentence 
passed on Prabhe Khan. The appeal is dis- 


missed. l 
O N Appeal dismissed. 
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gen which a debtor bona fide assigns 
his entire property to trustees for the benefit of his 
creditors are well known in England as well as in 
India and have tne effect of divesting the debtor of 
any interest in the property so assigned, so that the 
property cannot be the subject of attachment issued 
subsequently at the instance ofa creditor who has 
obtained a decree apon his debt. Although some of 
the creditors may not have expressed their willing- 
ness to accept the arrangement made by the debtors, 
yet, a creditor who does not assent to the assignment 
can sue the debtor but cannot proceed against the 
property which under the deed has vestedin the 
trustees. Tne document cannot be deemed to have 
been made only for the debtors® convenience nor can 
the trustees he treated as mere mandatories. They 
have arightto claim directly under the deed us 
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perties taking a legal and ‘equitable interest, which 
cannot be defeated at the instance of a sebsequent 
execution creditor. The mere fact that the creditors 
sllowed the debtcrs to reserve a small portion of 
their property for iheir own purpcses or on sccount 
of subsequent negligence of the trustees would not 
invalidate sucn a composition deed. [p. 906, 
cols. 1 & 2; p. 911, col. 1.] 

[Case-law discussed. ] 

The exemption from registration under s. 17, 
Registration Act, is available to a composition deed 
only to the extent that it purports to create or assign 
aright in immovable property and not when it 
amounts to a trust which obviously contemplates 
something more thanmere creation or assigning of 
aright in immovable property a view of s. 5 of 
the Trusts Act. Bank of Upper India, Ltd. v. Kaniz 
Abid (13), referred to. Chandra Sankar v. Bat Magan 
(8), not followed. [p. 914, col. 1,] 

When the Legislature has given its consent toa 


” separate subject and made provisions for it, the pre- 


sumption is that a subsequent general enactment will 
not override the special provisions contained in the 
earlier enactment dealing with the separate subject 
unless such an intention is made clear. [p. 913, col. 2.| 

The Stamp Act and the Registration Act are not 
in pari materia. The Stamp Act is a purely fiscal 
Act providing for the payment of Government 
revenue, whereas the Registration Act-has for its 
objective the conservation of evidence, assurance of 
title, publicity of documents and prevention of fraud, 
and it is not permissible to interpret one word used 
in one enactment by a reference to its description in 
a different Act altogether. Chandra Shankar v. 
Bai Magan (8), dissented from. [p. 915, el. 1 

The application for the reception of additional 
evidence in appeal cannot be allowed where the 
document sought to be brought on the record was not 
produced before the Court below and it cannot be 
said that that Court rejected a piece of evidence 
which it should have accepted, nor canit be said 
that the Appellate Court requires the document for 
the purpose of ._pronouncing judgment nor again 
can it be said that the said document was not within 
the. knowledge of the applicant. [2bid.] 

The pleadings might be allowed to be amended at 
any stage of the proceedings even before an Appellate 
Court, but the principle safeguard in a matter of this 
kind isthat the other side should not in any way be 
prejudiced or taken by surprise nor shoulda new 
case be attempted to be made oat by the altered 
pleading. Toa certain extent there would be a little 
inconsistency when a new plea is allowed to be 
taken, but that in itself should not be the reason 
for refusing an application for amendment. [p. 
915, cols. 1 & 2.] 


F.C. A. frem the decision of the Sub- 


Judge, Aligarh, dated February 12, 1932. 
Mr. B. E. O'Conor, Sir Tej Bahadur 


Sapru, Dr. K. N. Katju, Messrs. S. K. Dar 
and Gopi Nath Kunzru, for the Appellants. 

Messrs. S. N. Sen, A. Sanyal, S. K. 
Nehru and Misri Lal, for the Respondents. 

Judgment.—This is an appeal by the 
defendants. The plaintiff Seth Kashi 
Nath who was said to be of weak 
intellect brought a suit with his mother 


Musammat Asharfi Kunwar as next friend’ 


for a declaration that the property mention- 
ed at the foot o$ the plaint was’ owned 
by the defendants second party end was 
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liable to be attached and sold in satisfac« 
tion of the plaintiff's decree passed in 
Suit No. 42 of 1930 of the Court of the 
Subordinate Judge cf Aligarh (Seth Kasha 
Nath v. Roshan Lal and others). 

He impleaded as defendants tothe suit 


. Govind Ram and six others who were 


described as defendants first-party and 
the firm of Phool Chand Roshan Lal situ- 
ate at Hathras with its various partners 
who were described as defendants second 
party. The allegations contained in the 
plaint were that the firm of Phool Chand 
Roshan Lal was about to become bank- 
rupt in the month of April 1929 and that 
the partners thereof, with a dishonest 
intention, approached the plaintiffs guardian 
who was a purdanashin lady and borrowed 
a sum of one lakh of rupees. The firm 
subsequently, on May 25, 1929, executed 
a collusive document by way of a com- 
position deed in favour of the defendants 
first party as trustees, although as a matter 
of fact no property was transferred to the 
trustees nor were the movables, belong- 
ings, ornaments aud cash entrusted to 
them. The plaintiff obtained a decree on 
the basis of the loan mentioned above in 
Suit No. 42 of 1930, from the Court of 
the Subordinate Judge of Aligarh on 
August 22, 1930, but when the decree was 
put into execution an objection was filed 
by the trustees and this was allowed on 
February 28, 1931. It is now said that the 
composition deed did not have the effect 
of vesting the property mentioned in the 
plaint in the trustees and that the plain- 
tif was entitled to get it attached and 
sold in execution of his decree. 

The two sets of defendants filed sepa- 
rate written statements and pleaded that 
the composition deed dated May 25, 1929, was 
executed in good faith and for the benefit 
of all the creditors, that the movable 
and immovable property of the defendants 
econd party was made over to the 
trustees for the benefit of all the creditors 
and that after the execution of tLe docu- 
ment the trustees entered into possession 
and paid a dividend of five annas out of 
sixteen to the. creditors. The contention 
of ‘the defendants was that the trustees 
had got an absolute right over the pro- 
perty of the debtors by virtue of the 
composition deed and that the property 
was not liable to be attached and sold in 
execution of the plaintiff's decree. A point. 
was made by the plaintiff that, the docu- 
ment not béing registered, the trustees 
had not acquired any right in the properly 
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in dispute, while it wes pleaded in de- 
fence that there was no necessity for the 
composition deed to be registered. 

The learned Subordinate Judge framed 
three issues which were: (1) Whether the 
composition deed, dated May 25, 1929, was 
fictitious end was executed fraudulently 
to defeat the creditors or it was executed 
honestly and for the benefit of all the 
creditors. (2) Is the plaintiff also bound 
by the terms of the composition deed in 
dispute? If so, is he entitled io obtain 
the declaration claimed? (3) Is the plain- 
tiff entited to the relief sought? It would 
thus appear that no issue was struck on 
the question whether the composition deed 
required registration or not and no finding 
was given by the learned Subordinate 
Judge on the point. He came to the con- 
clusion that the deed was executed in 
collusion with the trustees and that it was 
a colourable transaction. As regards “the 
legal position of the composition deed,” 
he was of the opinion that the authorities 
cited by the defendants, being “of a time 
when there was no insolvency codified 
law,’ were not applicable to the facts of 
the case, and that 

“the defendants could have proceeded either by wey 
of a contract, if they had obtained the signatures 
of the plaintiff also on the composition deed, or 


could have prcceeded under the insolvency law in 
force in these Provinces,” 
but that they had taken neither of those 
courses. He further observed that as the 
document effected 

“a sorb of adjustment between the plaintiff decree- 
holder and the defendants second party, the latter 


could bave proceeded under the (ode of Civil Pro- 
cedure under O. XVII.” 

He wound up by saying: 

“To my mind, the entire proceedings of the 
defendants second party appear to be mere dis- 
honest ones and must injurious to the plaintiff, 
one of the two big creditors of theirs, and the 
ogee deed appears to be a collusive one 
only.” 

He, therefore decreed the plaintifi’s suit 
with costs and gave a declaration 

“that the property in dispute was liable to be 
auctioned and attached in execution of the decree 
No. 42 of 1930 as the property of the defendants 
second party.” 


We might mention at the very outset 
that the case was not properly handled in 
the Court below by the parties and that 
the learned Subordinate Judge himself 
did not examine the case from all points 
of view and has done very scant justice 
to ihe complicated questions of law and 
fact that arose in the case. The conten- 
tion of the appellants is that the com- 
position deed, dated May 25, 1929, was 
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executed honestly for the benefit of all 
the creditors, that the finding of the learn- 
ed Subordinate Judge to the contrary 
was wrong and that the property was not 
liable to attachment and sale at the 
instance of the plaintiff in execution of 
his decreas against the defendants second 
party. Upon the judgment of the Court 
below the very first question that we 
have got to decide is whether the com- 
position deed was a paper transaction or 
whether it had the effect of vesting the 
property of the debtor firm in the trustees. 
No plea connected with the Registration 
Act was taken in the grounds of appeal, 
but in the course of arguments that point 
assumed importance and we shall have to 
discuss it at length at a later stage. It 
was not said that it was not open to a 
debtor to arrive at a composition with 
his creditors, but it was contended 
strenuously on behalf of the respondents 
that a composition deed properly so called 
wes an offspring of contract and did not 
contemplate the intervention cf trustees. 
In support of this contention our attention 
was drawn to the definition of a ‘Composi- 
tion’ given in Wherton’s Law Lexicon, 
Edn. 13,at p. 197 as 

“an agreement made between an insolvent debtor 
and his creditors by which the latter accept a part 
of their debts in satisfaction of the whole,” 
but the learned writer after giving this 
definition makes a reference to ‘arrange- 
ments’ which are described at p. 69 end 
the discussion contained there under the 
heading of “Arrangements between debt- 
ors and creditors” refers to the various 
enactments in England, especially the 
Deeds of Arrangement Act, 1914, and 
there cannot be the slightest doubt that 
the machinery of trust is recognised there. 
In Bouvier's Law Dictionsry a ‘composi- 
tion’ is defined as 

“an agreement made upon a sufficient consideration, 
hy which the ereditor accepts part of the debt due 
to him in satisfaction of the whole.” 
but this does not show if the agreement 
provides for the intervention of the trus- 
tees that it will not be a composition. 
In the same book ‘a deed of arrangement’ 
is defined asa term used in England to 
express an assignment for the benefit of 
creditors,” and in England, as we have 
said before, the Deeds of Arrangement Act 
provides for the creation of trusts. The 
expression “Composition deed” has not 
peen defined or described in any Indian 
statute except in Art. -22,Sch. J, Stamp 
Act, (Act II of 1899) were, in the term 
“Compositjon deed,” are included instru- 
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‘ments executed by a debtor (1) whereby 
he conveys his property for the benefit of 
his creditors, (2) whereby payment of a 
composition or dividend on their debts is 
secured to the creditors and, (3) whereby 
. provision is made for the convenience of 
the debtor’s business under the supervision 
of Inspectors or under letters of licence 
for the benefit of his creditors. We shall 
presently show that arrangements by which 
a debtor bona fide assigns his entire pro- 
perly to trustees for the benefit of his 
creditors re. well known in England as 
well as in India and have the effect of 
divesting the debtor of any interest in 
the property so essigned, so that the pro- 
perty cannot be the subject of attachment 
issued subsequently at the instance of a 
creditor who has obtained a decree upon 
his debt. Lewin on ‘Trusts, Edn. 13, 
p. 9542, says: ; 

“Indeed it has now been decided that if pro- 
perty be assigned to a trustee and he takes pos- 
session of it and communicates with certain of 
the creditors, who express satisfaction, the trust is 
irrevocable,” T 

May on Fraudulent Disposition, Edn. 3, 
p. 379, says: 

“The general rule is that a complete transfer 
cf property by a voluntary donor, which is 
effectually vested in trustees for “his donee is 
irrevocable,” i ; 
and that a legal assignment is made. 
According to this learned author, com- 
municetion to the creditorsin {hs case of 
trasis for the benefit of creditors seems 
to be necessary which is not necessary in 
the case of a trust for the benefit of a 
mere donee, but at p. 78 he says: 

“The intentional exclusion of a creditor or 
creditors or of a cartain class of creditors from 
the benefits of an assignment in trust for creditors 
dees not render the sssignment void.” 

Underhill in his Law of Trusts and 
Trustees, Edn. 7, p. 36, observes: 

“Prima facie a trust deed for the payment of 
the settlor's creditors generally is deemed to have 
been made for ths debtors convenience .... But 
on the other hand where the creditors are parties 
to the arrangement, the inferences then is that the 
deed was intended to create a trust in their favour 
which they are entitled to call on the trustees to 
execute.” 


The cases of Siggers v. Evans (1), Harland 
v. Binks (2) and Synnot v. Simpson (3) 
lend support to the views of the learned 
writers mentioned above. Jn the present 
case the composition deed which is printed 
at p. 49 of our reccrd is described as 

(1) (1855) 5 El. & Bl. 367; 24 LJ Q B 305;3 CLR 

909; 1 Jur. (N s) 851; 103 R R 521. 
(2) (1851) 15 Q B D713; 20L J QB 126; li Jur. 


79. e 
(3) (1854) 5 H L O 321; 101 R R 81. 
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an indenture between the debtors of the 
first part, the trustees of the second part 
and the creditors of the third part. It 
was signed on May 25, 1929 by the debtors 
and the trustees who it may be mentioned, 
were some of the creditors of the debtor 
firm, and it was on subsequent dates 
signed by many other creditors. The 
debtor firm was indebted at the time when 
the composition deed was executed to the 
extent cf about ten lakhs the trustees who 
signed the document on May 25, 1929 
were creditors to the extent of over three 
lakhs, and on subsequent dates thirty six 
creditors from Bombay end seven from 
other places signed the deed in token of 
their assent. The debtors were indebted 
to sixty-nine creditors in Bombay and one 
hundred and fifty creditors in other places. 
The assenting creditors held claims against 
the debtors to the extent of about eight 
lakhs and fifty thousand rupees and the 
creditors who have not signed the docu- 
ment represent debts aggregating about 
a lakh and forty thousand rupees; of such 
creditors the principal person is the 
plaintiff whose debt amounts ts a lakh of 
rupees. It would thus app3er that the 
majority of the creditors howe given their 
essent to the dosument and the trustees 
who have shouldered the responsibility of 
administering the trust represent about 
one-third of the genera] indebtedness of the 
firm cf Phool Chand Rosh:n Lal. Al- 
though some of the creditors-m-y not have 
expressed their willingness to «accept the 
arrangement made by the debtors, yet, as 
was decided in Siggers v. Evins (1‘, refer- 
red to above, a creditor wro does not 
assent tothe assignment can sue the debtor 
but cannot proceed agaiust the property 
which under tle deed has vested in the 
trustees. The document cannot be deemed 
to have been made only for the debtors’ 
convenience nor can the trustees be treat- 
ed as mere mandatories. They have a right 
to claim directly under the deed as parties 
taking a legal and equitable interest, 
which cennot be defeated at the instance 
of a subsequent execution creditor. Lord 
Campbell, C.J. ın Siggersv. Evans (1), 
after mentioning the terms of the docu- 


` ment under enquiry there. and tke circum- 


stances from which the assent of some of 
the creditors could be inferred, observ- 
ed: 


“We think that we cannot hold that this deed 
which is made to a creditor as trustee for him- 
self and others could be revoked by the assig- 
nor after it was communicated to the assigne- 
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or that it was a void deed within the rule re- 
ferred to.” 


The cases decided by the Indian High 
Courts also favour such compositions. The 
earliest case perhaps is the case of Boman- 
jee Manockjee v. Navroji Palangi (4), de- 
cided in 1864. It was held there that a 
bona fide assignment by a debtor of his 
entire property to trustees for the benefit 
of his creditors divests him of any interst 
which can be the subject of attachment 
subsequently issued in execution of a decree 
against such debtor until the trusts of the 
deed of assignment have been carried out. 
In thiscase the debtor had assigned all 
‘his goods, property and outstanding to five 
persons in trust to divide the proceeds 
amongst his creditors bya document dated 
September 23, 1862. In accordance with 
-the agreement the debtor handed over his 
property tothe trustees who took posses- 
sion and caused itto be sold by public 
auction. 58 creditors out of 65 had 
signed the trust deed but one had not 
done so and he filed a plaint in 1863 to 
recover the amount of his debt and ob- 
tained an ex parte judgment for ihe 
amount, after which he issued execution 
and attached in the hands of the auctioneer 
a portion of the proceeds of the trust 
property. Ona suit by the debtor and 
the trustees, the defendant execution cre- 
ditor was restrained from receiving and 
the auctioneers from paying the amount 
of the attaching creditor’s debt out of the 
trust property. In Cecil Stephenson v. 
Bomgarther (5), it was held that an insol- 
ven, debtor in the mofussil may assign 
all his property to trustees for the benefit 
of creditors who may assent to the condi- 
tions of the assignment: and such an as- 
signment will be valid although it may 
operate io defeat an expected execution, 
if the intention of the assignor was to con- 
fer on the assenting creditors a substan- 


‘tial interest inthe property assigned and . 


not merely to defeat or hinder a judgment- 
creditor. Such an assignment will confer 
on the trustees atitle to the property as- 
signed superior to thatofa judgment 
- creditor who has obtained an order for 
attachment subsequently to the assign- 
ment. 

In this case also some of the creditors 
did not give their assent to the arrange- 
ment made by the debtor, and this judg- 
ment of a learned Single Judge was affirm- 
ed in appeal and the appellate judgment 


ey H C R 233. 
(5) 2A HOR 104, 
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isto be found at p. 321 of. the same 
volume? In Bapuji Audit Ram v. Umed- 
bhai: Hathesing (6), it was held that: 

“The assignment in a trust deed by which a 
person assigns all his property to trustees for 
the benefit ofhis creditors protects the assets so 
assigned from all creditors.” 

The learned Judges observed: 

“Such assignments to trustees are as remarked 
by Sausse, ČC. J, in Bomanjee Manockjee v. 
Navroji Palanji (4), highly favourel by Courts 
of Equity and inthat case, as in the p-esent, a 
creditor whohad not signed the trust deed was 
nevertheless beld bound by it.” 

In Malukchand v. Manilal (7), a 
composition deed was executed on Decem- 
ber 14, 1900, by which certain, persons 
were appointed trustees. It was signed 
by the debtor and some of his creditors and 
the debtor made over to the trustees his im- 
movable property, eccount books and 
goods. Chandavarkar and Batty, JJ. held 
that the deed which was described asa 
composition deed in the document itself 
and which was so treated by the Court 
below and which was for the benefit of the 
creditors, but which did not comprise the 
whole of the property ofthe judgment- 
debior was not void if the transaction was 
fair and bona fide end in the ordinary 
course of business or upon the pressure of 
the creditors and that it did not become 
void by the circumstance that it was signed 
by some only of the creditors. This very 
deed came up for consideration in 1909 hbe- 
fore the Bombay High Court in a subse- 
quent case, Second App2als Nos. 332 and 
347 of 1907 Fida Ali Muhammad All v. 
Chandra Shankar Pran Shanker, Second 
Appeals Nos. 332 and 347 of 1997, decided 
on December 1, 1909, a report of which 
sppears at the bottom of p. 584* in the 
case of Chandra Shankar v. Bai Magan 
(8), andit wes held to be a composition 
deed binding on. è subsequent execu- 
tion creditor who wes held to have no 
righ‘s which he could enforce under an 
attachment. The same deed was again 
before the learned Judges of the same 
High Court in Adam Hasan Ali v. Chandra 
Shankar Pran Shankar (9). It does not 
appear that any translation of the docu- 
ment was supplied tothe Courtand then 
their Lordships said: 

“There is nothing whatever in the language of 


the deed to show tnat there was any composition, 
any settlement with the creditors that the debtor 


(6) 8BH C R245. 

7) 28 B 364; 6 Bom. LR 296 

ty 38 B 576; 24 Ind. Cas. 730; A I R 1914 Bom. 55; 
16 Bom. L R 236. 

(9) 14 Bom. L R 506; 15 Inde Cas. 850. 


“Page of 38 B.— Hd.) 


08 
should pay less than he owed to them end that 
they agreed to accept that composition; the es- 
sential test of acomposition deed is that there 
ought to be acompounding of debts due; of that 
there isno trace whatever so faras the language 
of his document is concerned.” 

On this reasoning the document was 
held not to bea composition deed. The 
Court’s opinion, however, appears to have 
been based upon the case of The Queen 
- v.Cooban (10), where the question was 
whether a cessio bonorum for the benetit 
of creditors by a document which incor- 
porated arelease by the creditors was a 
composition deed. Curiously enough the 
same deed was again interpreted in the 
Bombay High Court by Scott, C. J., and 
Batchelor, J., in Chandra Shankar y. Bai 
Magan (8), where the terms of the deed 
are given atlength. It appears that the 
debtor executed a deed making over all 
specified assets to certain nominated trus- 
tees with the consent of creditors to the 
extent of one lakh twenty-two thousand 
rupees out of the totel number of creditors 
claiming one lakh sixty thousand eight 
hundred rupees and the document was 
held to be a ccmposition deed and to have 
the effect of vesting the property in the 
trus.ees. 

In Subbaraya v. Vythilinga (11) the 
facis were tht acertain debtor was ad- 
judicated bankrupt in Mauritius end a 
. Receiver wis appointed by the Court but 
subsequently the creditors met end resolv- 
ed that ifthe adjudication wes annulled, 
a composition payable by instalments be 
accepted and that the security of a certain 
firm be accepted for payment of such com- 
position and thatthe bankrupt's estate be 
assigned to that firm. An instrument was 
then executed to give effect to these re- 
solutions end was concurred in by the 
Receiver and approved by the Court which 
annulled the adjudication end ordered that 
the bankrupt’s estate in Mauritius and 
India vest in the firm which had stood 
security end which was appointed trustee 
to carry out ihe said composition with 
full power of realization. The learned 
Judges held-ithat the above instrument was 
valid asa composition deed. The case of 
Manindra Chandra Ray v. Lal Mohan 
Ray (12), may also be mentioned in this 
connection. The judgment in the 
réport is a judgment of the Letters 
Patent Bench and is on a different point 
A (1886) 18 QBD 269; 56 L J M © 33; 513 P 
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altogether, but the facts are stated at 
length and it would appear from those 
facts that a Single Judge hada somewhat 
similar dccument before him which Le in- 


‘terpreted as a composition deed and which 


he held to be valid and it was made to 
prevail against the claim of a subsequent 
morigagee. The composition deed or the 
deed of trust was executed on April 1, 


192), and it was contended by a subse- 


quent mortgagee ihat the conveyance was 
fraudulent inasmuch as it was executed 
for the benefit of some of the creditors 


-only who had executed the agreement, 


whereas other creditors had not executed 


the conveyance or assented toit. The con- 
tention was repelled. 
We have left for the last ihe 


decision oftheir Lordships of the Privy 
Council in Bank of Upper India, Ltd. 
v. Kaniz Abid (18). Here their Lord- 
ships were construing a certain document 
executed by one Ch Sharf-uz-zeman on 
Januery 30, 1912, by which he appointed 
certain persons as trustees of the whole of 
the.estate. The document declared that the 
said trustees should, from the date of the 
indenture, enter upon end take possession 
of all the estate and properties mentioned 
in Sch. A, pay Government revenue and 
public charges and after p:zyment of 
Government revenue end public charges 
end certain other necessary expenses epply 
the b lance to ihe payment of certain 
monthly allowances te Sharf-uz-zamen and 
members of his family, and af.er that apply 
the surplus towards the liquidation cf the 
debts and liabilities chargeable upon the 
estate as specified in Sch. B, ¿cad others 
not so charged as specited in Sch. C in 
the manner end in the order the trustees 
might consider proper end beneficiel to the 
eslate. Their Lordships obseryed that 
when once a deed of trust was executed and 
property con;seyed to the trustees for the 
benefit of the creditors of the euthor of the 
irust and for other purposes recited in the 
deed, the euthor of the trust ceased to have 
any interest in the proparty covered by 
the deed of trust. This case has been re- 
ferred to at this stage of the judgment only 
for the purpose of showing thal the author 
of the trust after the execution of a deed of 
trust ceases to lave any interest in the 
property covered by the deed of trust and 
that therefore nothing is available against 
b 


(13) (1935) A L J 785; 155Ind Ces. 426; AIR 
1935 P C 104; (1935)O W N 610;7 R P © 187; 68 M 
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which a subsequent execution ereditor can 
proceed. There was no question of a 
composition deed before their Lordships of 
the Privy Council and to that extent 
this case night be said to be distinguish- 
able. 

Applying the principles laid down in 
the above cases and text books, we now 
proceed to consider the terms of the deed 
before us in order to arrive at a conclusion 
whether it was a fair and bona fide trans- 
action in the ordinary course of business 
and thus not open to objection or whether 
it was fraudulent and intended to give an 
undue preference to certain creditors over 
others or whether it was only a paper trans- 
action. For this purpose the evidence of 
Bansidhar, the munim of the debtor firm 
who gives the complete history of the docu- 
ment, is of great importance. It appears 
that ihe firm sustained heavy losses in 1929 
and in the beginning of May, the situation 
of tke firm became very critical ss the 
settlement of seed and colton Saudas was 
approaching and there were no funds avail- 
able to meet the situation. 
of the Bombay firm alone came 10 over 
seven lakris andthe entire indebtedness of 
the firm with ils branches, in other parts 
of India came to about ten lakhs. There were 
three proprietors of the firm, namely. Roshan 
Lal, Sagar Mal and Hoti Lal. Of these 
Roshan Lal alone was in Bombay and the 
situation was explained to him by the 
witness and it was represented that unless 
funds to the’ extent of two to three lakhs 
could be arranged, it wesnot possible to 
tide over the difficulty. Lala Roshan -Lal 
said that it was not possible tomake any 
arrangement in Bombay and it was suggest- 
ed that he and the witness should go to 
Hathras. Roshan Lal and Bansidhar there- 
fore left for Hathras on May 2, and at that 
place there was a conference of three pro- 


prietors and it was decided that Bansidhar’ 


should proceed to Bombay and approach 
all the creditors and persuade them to 
agree to a composition. The proprietors 
handed over to Bansidhar all their jewellery 
packed in two boxes and gave a list of all 
their immovable and movable property. 
Bansidhar arrived in Bombay on the May 14 
and on the 15th orthe May 16th, there was 
` a settlement with the members of the East 
India Cotton Association in this way: that 

the two boxes,of jewellery were pledged i 
a sum of Rs. 20,060 with one Chunni Lal 
Onkar Mal and the debts of the creditors 
whose claim arose out of transactions in 


cotton made subject to the rules of the Hast 
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India Cotton Association and the debts of 
the creditors whose claims arose out of 
transaclions in wheat and linseed made 
subject tothe rules of the Marwari Chamber 
of Commerce, Ltd., were satisfied to the ex- 
tent of five annasin the rupee and for the 
balance of eleven annas in the rupee hundis 
were passed. 

One informal meeting of creditors was 
then held on May 16 or 17 or 18, and èn- 
other on May 20, ! 929, when Bansidhar en- 
treated the creditors to accept a compodsi- 
tion. He stated that the debtors were pre- 
pared to place all their properly, movable 
and immovable, and outstandings to the 
extent of eight to ten lakhs at the disposal 
of the creditors and if the offer was refused, 
the creditors would get nothing and the 
firm would have to go in insolvency. The 
creditors after consultation amongst them: 
selves, selected seven persons wh) were 
given authority to do whatever they thought 
proper in the matter. The seven persons 
so selected were: (1) Govindram of ihe 
firm Tarachend-Ghunshamdas; (2) Ram- 
kumar Murarka ; (3) Soorajm3'’, Munim of 
Champalal-Ramswaroop ; (4) Indarmal, Mu- 
nim of Joharimal-Ramlal; (5) Babu. Lal, 
partner of Ramjimal-Babulal; (6) Jagan- 
naih of the firm of Gopiram Ra dhakishan 


. and (7) Kakubhai of the firm of Khimji- 


Vishram. It was decided that the work of 
drafting a composition deed should be en- 
trusted to Messrs. Malvi Modi and Ranchod- 
das, afirm of solicitors. The deed was then 
drawn up on a stamp paper and it was 
signed by Bansidhar as the agent of the 
debtor firm under a power-of-attorney exe- 
cuted by the partners on May 12, 1929, and 
by the trustees mentioned above on May 20, 
1929. It was provided in the deed that the 
trustees should stand possessed of the trust 
estate which was conyeyed, assigned and 
transferred to them upon trust. They had 
full power to sell properties and to pay the 
debtors and were given extensive powers 
for the composition and p3vment of debts. 
The debtors covenanted that they would 
at the request of the trustees assign and 
deliver all other premises and properties 
which might be discovered to belong to 
them or any of them which were not hereby 
conveyed. The claims arising under the 
transactions made subject to the rules of 
the East India Cotton Association end the 
Marwari Chambers of Commerce were ex- 
empted and the creditors in respect of those 
claims were declared not®to be entitled to 
receive any dividend or benefit from the 
trustees. On the face of it the document ap- 
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pears to be a fair and bona fide transaction: 
the debtors placed all their properties in 
the hands of the trastees giving them power 
to realise the outstandings and to convert 
the immovable property and shares into 
cash and pay the creditors. The document 
was drawn up by Mr. Damodar Das, a mem- 
ber of the firm of solicitors, selected by 
the trustees. He drew up the document on 
the basis of instructions given to him by 
the trustees, such instructions being con- 
tained in certain noies taken down by the 
trustees at the meeting of the creditors. 
The firm of: solicitors is a respectable firm 
paying an income-tax of. over Rs. 6,000 a 
year. Tha composition deed was drawn 
up in duplicate and after May 25, 
thirty-six more creditors signed the docu- 
ment of which seven were creditors from 
outside Bombay. As mentioned in an 
earlier part of this judgment the trustees 
represent creditors to the extent of over 
three lakhs and in conjunction with the 
other signatories, the essenting creditors 
represent es much es about eight and a 
half lakhs out of a total indebtedness of 
about ten lakhs. Three other witnesses, 
namely, Suraj Mal, Govind Ram and Hans- 
raj were also examined on commission. 
(It might be mentioned that all the wit- 
nesses examined by the defendants were ex- 
amined on commission at Bombay). They 
are trustees nominated in the composition 
deed. Govind Ram isthe manager of the 
board of trustees and Suraj Mal was the 
president of the meeting of creditors which 
was held on May 20, 1929. _ 

It is contended on behalf of the plaintiff- 
respondent that the meetings of creditors 
never took place. It is urged that no wit- 
ness except Bansidhar speaks of two meet- 
ings and that as regards the meeting of May 
90, 1929, no list of the persons who atiended 
the meeting was kept and no notes of the 
discussion that was had are available (the 
evidence that the notes were destroyed 
after the drawing up of the composition 
deed is attacked as false). Itis, however, 
impossible to believe that there was no meet- 
ing whatsoever of the creditors and that the 
composition deed was executed in a secret 
manner. We know that seven trustees had 
actually signed ihe document on May 25, 
~ that others signed it subsequently and in 
that state of the market at Bombay when 
claims were pouring in, the execution of a 
document of this mature in the office of an 
established firm of solicitors af Sombay 
could not be effeciedin a clandestine man- 
per, We therefore feel inclined to'believe 
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in spite of the fact that the list of the 
creditors who attended the meeting and 
the notes of the proceedings are not avail- 
able, that there was a meeting of some of 
the important Bombay creditors and that 
the composition deed was the result of an 
agreement between the debtors as repre- 
sented by Bansidhar and the trustees and 
certein other creditors. It is admitted that 
no notice wes printed and that the creditors 
were informed only by word of mouth but 
that does not in any way prove that there 
was no meeting of the creditors nor does 
the absence of any regular meeting of the 
creditors or of any notice invalidate the 
deed, for ell that is wanted is that 
there should be no fraud contemplat- 
ed by the debtor and that the trustees 
should not be participants in any such 
fraud. 

In support of the respondents’ contention 


it is said thet it is incredible that 
if there was a meeting of the 
creditors they should heave accepted 


the statementof Bansidhar lone eas re- 
gards the assets of the debtor; but it wes. 
well known in Bombay that the munim hed 
beenin the employment of the firm for 22 
years and was managing the affairs of the | 
firm and was fully cognisant of the entire 
position. After allit is not necessary in 
view of the cases which we have mentioned 
above that all the creditors should assent to 
the composition. It was conceded by Dr. 
Sen on behalf of the respondents that as a 
pure question of lawit could not be argu- 
ed that the giving of a notice or the hold- 
ing of a meeting of all the creditors was 
essential nor that it was necessary that 
regular proceedings should be drawn up 
and accounts overhauled before a composi- 
tion deed could be said to be bona fide. 
Allthat he said was that the absence of 
these facts might lead the Court to conclude 
bad faith. Inthe absence of any evidence 
contradicting them owe are notin a 
position to hold that the statements of three 
of the trustees, of the solicitor, and of 
Bansidhar regarding the circumstances 
under which the deed was drawn up should 
be rejected. 

It was then said that some portion of the 
property was reserved by the debtors. This 
property is mentionedin Sch. 3 of the 
composition deed. Jt consists of certain 
mortgagee righis and according to Hans- 
raj its value is Rs. 9,000 or Rs. 10,000 ; the 
same witness stated that he went to Hathras 
in order to make enquiries regarding the 
position of the debtors and he believed that 
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all the brothers had given their jewellery to 
the trustees except Hoti Lal. The matter 
however was not pursued further and we do 
not know whether this belief of Hansraj 
was well founded or whether Hoti Lalhad 
any jewellery worth the name. The mere 
fact that the creditors allowed the debtors 
to reserve a small portion of their property 
for their own purpose would not invalidate 
the transaction, for after all the debtors 
also have to live. In Cecil Stephenson v. 
Bomgarther (5), referred to above, it was 
beld that the fact that the composition 
deed empowered the trustees to permit 
the debtor to retain such portion of his 
furniture, linen, etc, as they might 
‘think fit, would not render the deed invalid, 
butthat the power should be exercised 
only when the other assets were sufficient 
to discharge the primary object of the 
trust. In the case reporied in Malukchand 
v. Manilal (7), the property covered by the 
deed did not exhaust the whole of the deb- 
tors gesels, bus was only a part thereof, 
therest being left with the debtor for his 
benefit. Lewin on Trusis, 10th Ed. p. 583 
says : 

a a perscn assigned part onlyof his property 
in trust for creditors, then, iW the transaction. 
was fair and bona fide in the crdinary course of 
business or upcn the pressure of the creditors, it 
was not open to objection but if the settlor con- 
templated bankruptcy or even thougnt it proba- 
ble though not inevitable and wished to give an 
undue preference to certain creditors over others, 
it wes fraudulent and constituted an act of 
bankruptcy.” : 

The real testis whéther there has been 
concealment by the debtor or whether he 
had, to usea common expression, placed 
his entire cards on the table. The proper- 
ty reserved is mentioned in the deed itself 
and so fares the plaintiff is concerned, he 
is inno way prejudiced, for the trustees 
have no right in that property and it may 
be open to the plaintiff to proceed against 
the reserved property for the debtors have 
not divested themselves of their rights in 
that property. On this ground alone therefore 
itis not possible to hold that the trans- 
action was in bad faith. It is then said 
that the trustees did not function after 
the execution of the deed and that the 
‘business of the firm was conducted on the 
old lines under the supervision of the 
old servants. So far as the evidence in 
this case goes Govind Ram who is the 
President of the Board of Trustees says 
that 50 or 60 meetings of the trustees 
must have been held since the creation 
of the trust. It istrue that no proceed- 
ings book kept by the trustees has been 
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produced although according to the state- 
mentof Suraj Mal a minute book ofthe 
proceedings of the meetings of the irus- 
tees was kept. The answer to this is that 
this was never demanded from the trus- 
tees, and we seeno reason to disbelieve 
the statements of Suraj Mal and Govind 
Ram on this point. The bahikhatas of the 
firm Phool Chand Roshan Lal are now kept 
by the trustees and Govind Ram signs 
them monthly. Iltis true that the trustees 
have kept some of the old servants but 
that was only natural inasmuch es such old 
servants were expected to know the busi- 
ness of the firm and would naturally be 
of great assistance in realising the out- 
standings. In Janes v. Whitbread (14), it 
was held that an assignment of all tha 
trader's effects, bona fide executed to a trus- 
tee for the general benefit of all his credi- 
tors is not valid, although it contains a 
clause empowering the trustee to emplcy 
the grantor or any other person or persons 
in winding up the affairs of the grantor 
end in collecting end getting in his estate 
and the effects thereby sessigned and in 
carrying on his trede if thought expedient 
by him. Further under cl. (7) of the com- 
position deed the trustees were empowered 
to engage the munims and gumashias of the 
debtors for the purpose of realizing the 
outstandings. After the execution of the 
‘composition deed the trusteessent Jaganath 
to Hathras to make enquiries into the affairs 
of the partners of the firm. It would have 
been better if Jagannath had been produced, 
but another trustee, namely Hansraj 
Jiwandas who also went to Hathras to 
make enquiries, has been produced. The 
statement of Bansidhar thst the partners 
had no cash and had no jewellery beyond 
what was handed over to Bansidhar wes 
undoubtedly accepted on trust, but the 
books of the firm were given to the trus- 
tees and they had ample opportunity to find 
out from the books regularly kept in the 
course of business if the statement of the 
munim Bansidhar was correct or not. Fur- 
ther under cl. (12) ofthe composition deed 
the debtors covenanted to assign to the 
trustees, all other premises and properties 
which might be discovered to belong to 
them. A criticism was advanced on behalf 
of the plaintiff thatthe trustees did not 
either before or after the deed dated May 
25, 1929, prepare alistof the money due 
tothe firm from others bat no question on 
this point was put tothe trustees, and after 
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all this failtivé éali amount only to negli- 
gence on thejr part and a deed cannot be 
invalidated by subsequent negligence on 
the part oof trustees. This was held 
in Cecil Stephenson v. Bomgarther (5). On 
this part of the case it might be mentioned 
that the trustees took possession of the books 
of the firm, sold the immovabie property at 
OCawnpore, Chandausi and Ganjdandwara and 
the shares belonging to the pariners and 
prepared a list of the creditors. (This list 
is to be found eat p. 128-0f our record). 
The amount of their debt&- is calculated 
up to June 7, 1929, and dividends at the 
rate of five annas in the rupee were 
distributed to the various creditors in two 
instalments. 

Some of the non-assenting creditors re- 
turned the cheque but the majority of the 
creditors accepted the dividends sent by 
the trustees. According to the evidence of 
Bansidhar, on May 26, 1929, a notice wis 
sent to the plaintiff by the trustees through 
the solicitors informing him about the com- 
position deed and requesting him to sub- 
mit his account and the plaintif did sub- 
mit a statement of his sccount. This shows 
that the plaintiff at first accepted the autho- 
rity of the trustees but leter resiled frum 
this. position. The books of the debtor 
firm- are now in ihe possession of the 
trustees and came to Court from their 
custody. The trustees went to Hathras 
and obtained rent agreements from cer- 
tain tenants occupying houses belonging 
to the debtors. There were eleven such rent 
agreements of which five have been printed 
at pp. 59, 61, 63,65 and 67 of our recerd. 
In some cases the debtors themselves who 
were occupying some of the houses execut- 
ed rent agreements in favour of the 
trustees and from the accounts 
we find that such rents were paid regularly 
by them. l 

Some persons who had obtained decrees 
against the firm of Phul Chand Roshan 
Lal put their decrees in execution and 
the trustees intervened. Three such 
cases were the cases of Sheocharan Lal, 
Bohra Ram Narain and the firm of Murli- 
dhar Bhagwan Das. The objections of 
the trustees were allowed and the decree- 
holders accepted the validity of the deed 
of trust. It is said, however, that in these 
cases the decree-holders were bribed and 
some money was paid to them outside the 
Court and in return the creditors accepted 
the position taken up by the trustees. 
Reference is made to the evidence of 
Behari Lal and Hazari Lal in this connec- 
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tion. It is true that these witnesses de- 
posed that in the case of Shivcharan Lal 
a sum of about Rs. 2,000 was paid by the 
defendants second party to his guardian | 
Musammat Chanda. This evidence may be 
true but this does not in eny way militate 
against the fact that the composition deed 
was a genuine transaction. The dehtors 
might well in order to purchase peace 
heve paid a portion of the decretal amount 
to the creditor. It might, however. be men- 
tioned thet this sum is not entered in 
the books and no question was put to the 
trustees on this point. Neither Musammat 
Chanda nor her books were produced but 
Behari Lal end Hazari Lal were prodaced 
after the evidence of the defendants was 
over. 

It is then said that some of the trusiees 
are relations of the debtors. ` Govind Ram 
is related by marriage. Babu Lal is a’ 
Bagla just as the debtors are. Suraj Mal 
isa Munim of the firm of Champa Lal-Kam 
Sarup and Ram Ssrup is related by mar- 
riage to the debtors. Kakabhai has been the 
Mukaddam 01 the firm of the debtors for 
the last 20 years. We are satisted that 
there are these connections, but it is 
only natural that such yperscns should 
come forward to help the deb- 
tors and the debtcrs themselves would 
naturally have some confidence in their 
friends and expect them to carry out the 
conditions of the trust efficiently and with 
due regard to the interests ofthe debtors. 
Our attention was drawn to the fact that 
some small sums were paid by the debtors 


themselves after the execution of the com- 


position deed, but these sums were very 
very insignificant. At Hathras a sum of 
Rs. 118-4-U was paid to Madan Lal cn 
May 27, and another sum of Rs. 1,600 
was paid to Bankey Lal Sheo Charan Lal 
on May 30, 1929, and a third sum of Rs. 500 
was paid to Bhiku Mal Shanker Lal on 
June 2. At Amritsar seven items aggre- 
gating Rs. 1,460-4-6 were paid between 
May 30; and June 12, 1929. It mignot well be 
that these sums were paid by the irm of the 
debtors at Hathras and Amritsar ata time 
when they were not cognisant of the com- 
pletion of the composition deed at Bombay. 
lt may also be that some of these amounts 
were paid in the ordinary course of busi- 
ness; the payees might have rendered some 
personal service for which they had to be 
paid in full. The trustees came to Hathras 
about June 5 or 6 1929, and after that date 
it does not appear that any amount was 
paid at Hathras, 
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These are some of the criticisms that 
were levelled egainst the bona fides of 
the deed by the Court below and advanced 
by learned Counsel. It remains, however, 
to consider three other grounds on which 
great stress is laid against the validity of 
the deed and they deserve discussion at 
length. (His Lordship dismissed the grounds 
on consideration of the facts and evi- 
dence and proceeded.) There now remains 
to consider one question of law which was 
argued at great length before us. We 
made a passing reference to this question 
in the beginning of our judgment when 
we said that the plaintiff in his plaint at 
two different places commented on the fact 
that the composition deed was not regis- 
tered and the defendants equally in their 
written statements said that there was no 
necessity for the composition deed to be 
registered. Itis a pity that no issue was 
struck by the Court below on that point 
and no: finding was given by the learned 
Subordinate Judge. The plea that the do- 
cument is invalid for want of registration 
is based principally on s. 5, Trusts Act, 
but if is said that because of el. 2 (1), 
s. 17, Registration Act, a composition 
deed does. not require registration. Be- 
fore the plaint property can be said to 


be not attachable and saleable in 
execution of the plaintiff's decree, it 
must; be shown that the property has 


passed ont of the ownership of the defend- 
ants second party and has vested in the 
defendants first party. . . l 

The document must be said to be a 
conveyance before the defendants can suc- 
ceed and as it purports to create or to 
assign a vested interest in immovable pro- 
perty of the value of Rs. 100 the document 
should be registered under s. 17 (1) (b), 
Registration Act. So far asthe Registra- 
tion Act itself is concerned, we are of the 
opinion that by reason of the exemption 
contained in cl. (2) of the Act the document 
does not require registration, but the 
plea under s 5, ‘Trusts Act, remains. 
We propose, before noticing the cases that 
were cited by Sir Tej Bahadur 
Sapru, to give our own view on 
the subject which is in disagreement 
With the opinion of the Bombay High 
.Court.- It is true that cl. 2, of s. 17, Regis- 
tration Act, distinctly provided that nothing 
in cl. (b) (and it is only under cl. (b) that 
the document might require registration) 
applies to any composition deed, but this 
does not mean thatif a document requires 
yegistration under any other enactment, 
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the exemption contained in cl. 2 would 
prevail against that other enactment. 
What the Registration Act provides is 


that a composition deed so far as it pur- 
ports or operates to create, declare, limit 
or extinguish, whether in present or in 
future, any right, title or interest, whether 
vested or contingent, of the value of 
Rs. 100 and upwards to orin immovable 
property will not require registration, but 
it does not say that any composition 
deed if it purports to do or operates to 
do anything else will not require regis- 
tration either. A trustis something differ- 
ent from the mere creation or assign- 
ment of a right in immovable property. 
A trust provided for something more than 
mere creation or assignment of a rightin 
immovable property. This is obvious from 
the fact that a trust contemplates - the 
author of the trust, the trustees, the bene- 
ficiaries, the trust estate and the manner 
in which the trust is to be administered. 

It is, however, contended that thereis a 
presumption that a subsequent general 
enactment is not intended to interfere with 
a special enactment unless the intention 
to do is very clearly manifested and 
in support of this contention reliance is 
placed on Barker v. Edger (15), Mary Se- 
gard v. The Owner of the “Veracruz” (16) 
and Corporation of theCity of Montreal v. 
Montreal Industrial Land ‘Co., Ltd. (17). 
We concede that when the Legislature 
has given its consent to a separate subject 
and made provisions forit, the presump- 
tion is that asubsequent general enactment 
will not override the special provisions 
contained in the earlier enactment deal- 
ing: with the separate subject unless 
suzh an intention is made clear, but the 
principle laid down in the cases mentioned 
above is not applicable to the facts of 
the present case. The Registration Act 
and the Trusts Act may both be said to 
be enaciments dealing with special subjects 
and both of them equally might be said 
to deal with general subjects. As we 
pointed out before, there 1s no conflict 
between the two Acts so far as the 
question of registration is concerned and 
the presumption to which reference has 
been made can only be invoked when 
there is an attempt by the general Act to 
interfere with the special enactment. The 
(15) (1898) AO 748; 67 L J P O 015; 9LT 
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exemption relating to composition? deeds 
was mentioned. for the first: time in tLe 
Registration Act of 1866 and continued 
in 1877 and 1908. The Trusts Act was 
brought on the statute book in the year 
1882 -and the contention for the appellants 
is that- if it wasintended that.a composi- 
tion deed, if it provided for the machinery 
of a trust, should be liable to registration , 
the Registration Act of 1908 could un- 
doubtedly have made some provision for 
it. 

We donot, however, think that it’ was 
necessary that a distinct provision should 
haye been made in the Registration Act. 
On. the contrary if it was intended that 
the exemption from registration in connec- 
tion with a composition deed as mentioned 
in the Registration Act should also apply 
when the composition deed happened to 
operate as a trust deed as well, there 
should have been a saving clause in the 
Trusts Act. As a matter of fact 
the preamble of the Trusts Act has a saving 
clause and it says that nothing therein 
contained affects the rules-of Muhammadan 
Law as to wagf or the mutual relations of 
the members of an undivided family as 
determined by any personal or customary 
law or applies to public or private, reli- 
gious or charitable, endowments orto 
trusts to distribute prizes taken in war 
among the captors, but it nowhere says 
that it does not apply to trusts. created 
by a composition deed. The Registration 
Act simply says what documents require 
registration in. a general manner. It also 
exempts for purposes of the Registration 
Act certain documents from registration 
either: by express words of exemption or 
by implication. It is very easy to think of 
an example of exemption by implication. 
If itis a conveyance ofimmovable property 
of the value of less than Rs. 100 it does not 
require registration, but it is clear that 
is permissible to the Legislature by a 
subsequent enactment to say that hence- 
forth certain kinds of conveyances of pro- 
perties of less than-Rs. 100 will be valid 
only if effected by means of a registered 
instrument, and no well established prin- 
ciple relating dlo the interpretation of 
statutes will be affected thereby. We are 
therefore of the opinion that the above- 
mentioned cases cited by leained Counsel 
for the appellants have no application to 
the present caseand are clearly distinguish- 
able. ° 

We now propose to discuss theecases that 
Were cited before us. We might menticy 


GovINd RAM 1. Rasat Nato (ALL) 


WIIG 

at once that cases which were decided be- 
fore ths Trusts Act have obviously no ap- 
plication because we are of the opinion that 
the document before us requires to be ré- 
gistered not under the provisions of tke 
Registration Act but only under the pro- 
visions of the Trusis Act. The cases in 
Bomanjee Manockjee v. Navreji Palanji 
(4), Cecil Stephenson v  Bomgarther (5), 
and Bapuji Audit Ram v. Umedhbhai Hathe- 
sing (6), already referred to above, are of 
no importance. In Subbaraya v. Vythilinga 
(11), and in Maundra Chandra Roy v. Lal Mo- 
han Roy (12), the point relating tothe Trusts 
Act was not taken. There are only two cases 
in which the point was discussed. ‘They are 
Malukchand v. Manilal(7) and Chandra 
Shankar v. Bat Magan (8). In the latter 
case some strength was sought to be ob- 
tained from the description of the expres- 
sion “Composition deed” es given in the 
Stamp Act, and it was thovght that “the 
Stamp Act wès in large measure in pari 
materia with the Registration Act.” With 


‘great respect to the learned Judges we are 


of the opinion that the two enactments are 
not in pari materia. The Stamp Actisa 
purely fiscal Act providing for the pay- 
ment of Government revenue, whereas the 
Registration Act has for its objective the 
conservation of evidence, assurance of title, 
publicity of documents and prevention of 
fraud, and it isnot permissible to interpret 
one word used in one enactment by a re- 
ference toits description in a different Act 
altogether. As pointed out before, the ex- 
emption from registration is available to 
a composition deed only to the extent that 
it purports to create or assign a right in 
immovable property end not when it 
amounts to a trust which obviously contem- 
plates something more than mere creation 
or assigning of a right in immovable pro- 


perty. In Chandra Shanker v. Bat 
Magan (8), the learned Judges sim- 
ply say that for the reasons given in 


Malukchand v. Manilal (7), a composition 
deed does not require registration under 
the provisions of s. 5, Trusts Act of 1882. 

The reasons given in Malukchand v. 
Manilal (7) are that if there is an ele- 
ment of trust in a composition deed, that 
element enters into 1b as a mere accident 
and it is not the essence of it. With great 
respect we are unable to agree with this. 
It is true that in a composition deed the 
essence is undoubtedly the compounding 
of debts, but where it lays down the 
machinery of a trust, the trust is an integral 
part of it and the trust contained therein | 
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cannot be said to be accidental or inci- 
dental. Another reason given by Chan- 
davarkar, J., is thatin a composition deed 
the property of the debtor vests in the 
trustee only for the purpose of giving 
effect to the terms of the composition and 
“the ownership of the property is trans- 
ferred to the trustee for the benefit of the 
creditors.” This reasoning cannot now be 
supported in view of the dictum of the 
Privy Council in Bank of Upper India 
Lid. v. Kang Abid (13), where their 
Lordships say that when once a deed of 
trust is executed and property conveyed 
to the trustee for the benefit of the credi- 
tors of the author of the trust and for other 
purposes recited in the deed, the author of 
the trust ceases to have any interest in 
the property ccnveyed by the deed of trust. 
For the reasons given above we find our- 
Selves unable to agree with the view of law 
taken by their Lordships of the Bombay 
High Court on the question of registra- 
tion and we are of the opinion that so 
far as the composition deed is a trust deed, 
it is not valid because of the fact that it is 
not registered. 

The learned Counsel for the appellants, 
however, putin two applications before us, 
ene for the reception of additional evi- 
dence under O. XLI, r. 27, Civil Procedure 
Code, and the other forthe amendment of 
pleadings under O. VI, r. 17, Civil Pro- 
cedure Code. So far as the application for 
the reception of additional evidence.is con- 
cerned, we are of the opinion that it has 
no force, for the document now sought to 
be brought on the record was not produced 
before the Court below and it cannot be 
said that that Court rejected a piece of 
evidence which it should have accepted, 
nor can it be said that we require the 
document forthe purpose of pronouncing 
judgment, nor again can it be said that 
the said document was not within the 
knowledge of the applicant. The applica- 
tion for the amendment of pleadings how- 
ever stands on a different footing and we 
think that in the interests of justice that ap- 
plication ought to be allowed. It is con- 
ceded that the pleadings might .be allowed 
to be amended at any stage of the proceed- 
ings even before an Appellate Court, but 
the principal safeguard in a matter of this 
kind is that the other side should not in 
any way be prejudiced or taken by surprise 
nor should a new case be attempted to be 
made out by the altered pleading. To a cer- 
tain extent there would be a little inconsis- 
ency when a new plea is allowed to be 
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_ that in itself should 

the reason for refusing an 
application for amendment. It is 
true that the plaintiff did mention 
pointedly in his plaint that the composition 
deed was not registered and if is equally 
true that the defendants said that the docu- 
ment did not require registration and they 
did not in the same breath say that even if 
the document required registration, the 
defect was cured by the fact that there was 
another document dated June 6, 1929, in 
their possession which was registered and 
which should be read with - the document 
dated May 25, 1929. 

The fact, however, remains that no issue 
was struck on that point and it may well he 
that if such an issue had been struck, the 
defendants might have been better advised 
and might have asked the Court below to 
allow them to amend their written state- 
ment by mentioning the document of June 
1929. There are certain other facts which 
might be taken into consideration in this 
connection. The defendants carried on 
their business in Bombay, the deed was 
‘drawn in Bombay, the solicitor at Bombay 
advised them that the document did not 
require registration and his advice was 
based on two decisions of the Bombay High 
Court that a composition deed did not re- 
quire registration. The deed was produced 
before the executing Court when the plain- 
tiff sought execution of his decree and the 
trustees intervened and the learned Sub- 
ordinate Judge there held that the deed did 
not require registration. Under these cir- 
cumstances there is no wonder that the 
defendants were lulled iuto a sense of 
security and the interests of justice require 
that they should be allowed to amend their 
pleadings and permitted to produce the do- 
cument dated June 6,1929. In this view 
it would be necessary for the case to go 
back tothe Court below with opportunity 
given tothe defendants to produce evidence 
for the purpose of proving the document 
and such other evidence es might be 
relevant to the document in question and 
the plaintiff should be given an opportu- 
nity to produce such evidence es he deems 
{fit to produce in rebuttal. 

We have so far considered the various 
objections that were advanced against per- 
mitting the defendants to amend their 
written statement and have come to the 
conclusion that the defendants should be 
permitted to amend their Written statement, 
but it isfuether said that the defendants 
cannot in any way better their position 


taken, “ but 
not be 
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by the production of the document dated 
June 6, 1929.. It is enough for us to say 
thatit is rot for usto decide the point. 
The contention of the appellants is that 
the document dated May 25, 1929, not 
requiring registration under s.17 of the 
. Act, there is nothing in s. 49 to prevent 
its admissibility in evidence. The docu- 
ment being edmissible in evidence it can 
be read together with the subsequent docu- 
ment, and if so read together, a trust is 
created andthe property conveyed to the 
trustees and no objection can be taken on 
the ground of want of registration inasmuch 
as the second document is registered and 
the trust is therefore valid. It is not neces- 
sary for us to decide whether there is any 
force inthis plea or not and we inno 
wey fetter the discretion of the Court 
below on this point, inasrnuch as we have 


_ ties which they might be advised to produce 
and the arguments that might be advanced 
in favour of the contending parties at a 
subsequent stage when the whole evidence 
-is available. 
_ The result of what we have said above 
is that we allow this appeal to this exteat 
that we set aside the decree of the Court 
below and remand the case to that Court 
“under our inherent jurisdiction with direc- 
tions to that Court tore-admit the suit 
on ils original number in the pending file 
and to dispose of it according to law after 
giving the defendants an opportunity to 
amend the pleadings in the light of their 
' application dated August 12, 1935, and to 
produce the document dated June 6, 1929, 
“end such other evidence, as might be 
necessary for the purpose cf proving the 
document and such other evidence es might 


be relevant to it, and the plaintiff should ` 


also be given an opportunity to take such 
plea as might be available to himin re- 
buttal and to produce such evidence as 
might be relevantto the question. Ccsts 
here and heretofore will abide the event. 
D. Case remanded. 
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in favour of adoption—Onus of proof of invaliditY 
— Dhillon Jats of Tarn Taran Tahsil, Amritsa™ 
Districti—Adoption of daughters son—Validity of 


_— Evidence—Entries in Pandas’ book—Neither per- 


son from whose custody book is produced nor his 
clerk knowing by whom entries were made— Admis- 
sibility. 

Where the entry in the riwaj-i-cm is in favcur 
ofthe adoption ot a particular relation, the onus 
of proving that it is invalid is on the person 


_ challenging it. Beg v. Allah Ditta (i) and Vaishno 


Ditti v. Rumeshri (2), relied on. 

Among Dhillon Jats of Tarn Taran Tahsil, Amrit- 
sar District, the adoption of a daughter's son is 
valid. Sohna v. Sunder Singh (3), Buta Singh v. 
Ram Singh (4) and Bela Singh v. Amar Singh (5), 
aie Ajab Singh v Lal Singh (6), distinguish- 
ed. 

Where reliance was placed, on extracts from 
Pandas’ books from Hardwar but neither the person 
from whose custody the books were produced nor 
his clerk wrote the entries in question and neither 
of them could say by whom they were written: 

Held, that the extracts were inadmissible in evi- 


. dence. 
not heard the other evidence of the par- . 


F. O. A. from adecree of the Senior Sub- 


Judge, Amritsar, dated August 1, 1931. 


Messrs. Parkash Chand, Pran Nath Mehia 
and J. L. Kapur, for the Appellants. 

Mr. Nihal Singh, for the Respondents. 

Skemp, J.—This appeal has arisen from 
the following facts: Bhag Singh, a Dhillon 
Jat of Mauza Kaka Karyala, Tahsil Tara 
Taran, gifted 7-8ths of his land to Teja 
Singh, the gift being effected by means 
of a mutation on August 7, 1926. The 
gift was made to Teja Singh as the adopt- 
ed son of Bhag Singh. Bhag Singh died 
on March 29, 1929, and on June 22, 1929, 
the mutation of the remainder of Bhag 
Singh's property was effected in favour 
of ‘Teja Singh. On April 15, 1930, the 
plaintiffs, the real brolher and nephews of 
Bhag Singh, brought a suit alleging that 
Teja Singh wes not the adopted son of 
Bhag Singh, but was the scn of one 


Musammai Tabo, who wes the mistress and 


not the wife of Bhag Singh. They denied 
the factum of adoption, end they denied 
iis validity if the factum was proved. 
There was a further dispute on the pcint 
whether the land was ancestral, but it 
is now conceded that Bhag Singh's land 
was ancestral. 


The Senior Subordinate Judge of Am- 
ritsar framed issues dealing with the 
following mein points: (1) Whether the 
suit was time-barred. (2) Whether Teja 
Singh wes adopted by Bhag Singh, and (3) 
if so, whether the adoption was valid. He 
found that the suit was within time as 
far as the gift was ccnceined, but was 
barred jn reference to the mutation. He 
further found that Musammat Tabo wea 
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the wife of Bhag Singh, that Bhag Singh 
had adopted Teja Singh and that the 
adoption wasvalid by custom amonz the 
Dhillon Jats of ths Taran Taran Tahsil. He 
dismissed the suit and the plaintiffs have 
appealed. ; 


Three points have actually been argued 


before us: (1) Was Musammat Tabo the 
wife of Bhag Singh ? (2). Was Teja Singh 
actually adopied by Bhag Singh ? and (3). 
Wes the adoption valid by custom? On 
the first point, the defendants produced a 
large number of witnesses who say that 
Musammat Tabo was left a widow, her 
husband Gajja Singh dying long ago. 
Butta (P. W. No. 2), one of the plaintiff's 
witnesses, states that he died 50 years 
ago. The plaintiffs witnesses go on to 
say that after his death Musammat Tabo 
came to live in the house of Bhag Singh and 
bore him several children, four daughters 
and a son, who died In infancy. One of 
the daughters died, and the other three are 
Musammat Aso, Musammat Santo and 
Musammat Harnamo. Musammat Harnamo, 
the youngest, isthe mother of Teja Singh, 
Some of the plaintiff's witnesses have 
stated that Musamnat Tabo never lived in 
Bhag Singh's house but he used to visit 
her. But the fact of their having several 
children cannot be ignored and it is 
very improbable that if they were not 
married she would have lived with Bhag 
Singh who is a lambardar and an 
owner of a large area of land. The de- 
fendants relied in this connection on some 
documentary fevidence. They relied on cer- 
tain extracts from Pandas’ books from 
Hardwar, but after hearing arguments we 
are of opinion that these particular entries 
are inadmissible in evidence. Two wit- 
nesses were called, Ram Prasad, a semi- 
blind old man, aged 70, from whose custody 
the books were produced, and his clerk 
Balmokand. Neither of ‘them wrote the 
entries in question and neither of them 
could say by whom they were written. 
Ram Prasad himself said he neyer saw 
Bhag Singh. 

It therefore appears that these particular 
entries are inadmissible. But in the death 
certificate of Musammat Tabo, dated May 
21, 1914, she is described as the wife of 
Bhag Singh. Taking all the facts together 
and the presumption of marriage which 
arises from long cohabitation, 1 would 
hold it proved that Musammat Tabo was 
the wife of Bhag Singh. (His Lordship 
after examining the evidence on the facr 
tum of adoption held that it was proved; 


HARNAM SINGT ¥. BIAGI 


(LAH.) 917 


the judgment then continued.) Oh the third 
point, ths validity of adoption, the riway ` 
i-cam of the Amritsir District is in favour 
of the respondenis. This ‘is so, both in 
the first riwa)-i-am of the year 1865 and 
hs riwaj-i-am prepared at the last set- 
tlement of 1914. For the first siwaj-i-am, 
see Answer 14 of that document printed 
at pp. 86 and 87 of the paper book. © 
This recites that a male owner can adopt. 
the son of any other Jat (except from - 
the Bal sub-saste) without regard to col- 
lateralship, nearness or remoteness of re- 
lationship, and without regard to the boy. 
being his daughters son or otherwise 
This document refers to the Dhillon got 
of the Jat caste inthe Amritsar District. 
In Craik’s Customary Law, 1914, the general 
custom is stated differently. -Answer 86 
says: A daughter's or sister's son is not 
eligible for adoption, except among 
Dhillon Jatsof Tarn Taran and Mughals 
of all the three tahsils. The parties here- 
are Dhillon Jats of Tarn Taran Tahsil and 
the riwaj-t-am is in favour of the defen- 
dants. Hence according to the rulings 
of their Lordships of the Privy Council, 
Bzg v. Allah Ditta (1), and Vishno Ditti 
v Ramzshri (2),the onus is on the plaintiffs 
to show that the adoption was invalid. 

To discharge this onus they have pro- 
duced a good deal of oral evidence. Thirteen 
Dhillon Jats have come forward to say 
that among their got a daughter's son cannot 
be adopted and four of them are lambar- 
dars; on the other hand it is quite easy 
to produce interested testimony of this 
kind and not one of them has quoted any 


instances. The defendants have also pro- 
duced a considerable number of oral 
witnesses and from their evidence the 


learned Senior. Subordinate Judge has 
found that four instances are proved—see 
p. 43 of the paper book. Ths plaintiffs 
also relied on certain judgments and have 
placed three copies onthe record, but 
all three are instances nob of adoption 
but of gift. Two of them (Civil Appeal No. 
159 of 1899 and Civil Appeal No. 193 of 19J1 
before the Divisional Judge of Amritsar) 
were considered in a Division Bench 
judgment of the Chief Court, Sohna v. 
Sunder Singh (3). Tais found that among 


917: 38 Ind. Cas. 354; A IRING PO 
Ag IE Ou 1917; 2LM LT 


0 49.96 CLJ175 (P.O). 
ares MIS 1928 PC 294; 113 Bad. (as. 1; 55 I A 
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908: 49 C L J 38; (1929) MW N5(P.C).- ; 
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Dhillon Jats of the Tarn Taran # Tahsil 
the validity of an adoption of a daughter's 
son had been established. This judgment 
referred to two other cases which were 
subsequently printed, one as Buta Singh 
v. Ram Singh (4), and the otheras Bela 
Singh v. Amar Singh (5). In all these 
three Chief Court cases it was held 
that among Dhillon Jats of the Tarn 
Taran Tahsil a-daughter’s son could be 
adopted. There are also two judgments 
on this record one of a Subordinate Judge, 
Amritsar, and one of the District Judge, 
Amritsar, in both of which the same con- 
clusion has been reached. 

We have also been referred to Ajaib Singh 
v. Lal Singh, 128 Ind. Cas. 310 (6), in which 
a Division Bench of the High Court held 
that among Dhillon Jats of the Amritsar 
Tahsil the adoption of a daughter's son 
was not permitted by custom. In this 
case no instances based on documents 
appear to have been cited; the judgment 
proceeds on the onus as laid down in 
the riwaj-i-am and definitely states that 
precedents of the neighbouring tahsil 
of Tarn Taran and the neighbouring 
district of Hoshiarpur are not relevant. 
This case therefore isto be distinguished. 
For the above reasons I would reject the 
appeal with costs. 

Tek Chand J.—I agree. 


N. Appeal rejected. 
(4) 86 P R 1907. oe ; 


(5) 2 P W R1907; 25P L R 1907 
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3 
July 17, 1935 
BECKETT, J. 

AMIR CHAND—Drrenpant—APPELLANT 
versus 
SECRETARY or STATE—ELAINTIPP AND 


OTAERS—-DEFENDANTS——RESPONDENTS 

Registration Act (XVI of 1908), ss.17 (1), 90 (1) 
(d)—Lease—Construction—Lease for use and 
occupation of buildings—Lease whether falls under 
s. 17 (1)—Exemption under s. 90 (1) (d)—Practice— 
Rent suit if can be subsequently changed into one 
for use and occupation. 

Each case must be adjudged on its merits. Where 
the wording of the leases so clearly and definitely 
rafers to the use and occupation of each of the 
buildings, tney must be taken as leases of immov- 
able yroperty falling under s, 17 (1) (d), Registration 
Act, but not exempt under s. 90 (1) (d) as grants or 
assignments of an interest in land, Munshi Lal 
v. Gopi Baliabh (4), approved, Kollingal Moosa 
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Kutti v. Secretary of State (1), Secretary of State 
v, Nistarint Anite Mitter (2) ia Ragho Pershad 
v. Secretary of State (3), distinguished. 

The nature of suits for rent should not be chang- 
ed as one for use and occupation when no alterna- 
tive claim was made in the beginning. Rachhea 


Ny 


Singh v. Upendra Chandra Singh (5), followed. 

Mis. S. A. from an order of the Addi- 
tional’ District Judge, Shahpur, dated 
May 28, 1934. 


Mr. Bhagwan Das Mehra, for the Appel 
lant. 

Mr. Ram Lal, for the Respondents. 
_Judgment.—The Secretary of State for 
India in Council sues on dccuments where- 
by the defendants in these two connected 
appeals were granted the right to occupy and 
use certain water-mills under the manage- 
ment of the Irrigation Depariment in the 
Sargodha District. The defendants occupi- 
ed the mills, but vacated them before the 
period of their lease was over. The suits 
are for arrears of rent and demages for 
the breach of the contract. The plea of 
the defendants is, thatthe documents re- 
quired’ registration as leases of immovable 
properly under s. 17 (1) (d), Registration 
Act, and cannot be admitted in evidence. 
On behalf of the Secretary of State, it was 
at first’ contended that the contracts did 
not amount to leases; but this contention 
has now been withdrawn, end the only 
question is whether the instruments are pro- 
tected by s. 90 (1) (d) of the Act. This 
section exempts from registralion sanads. 
inam, title deeds and other documents pur- 
porting to be or to evidence grants or 
assignments by Government of land or of 
eny interest in land. The trial Court held 
ihat the documents on which the present 
suits ale based were not exempt from re- 
gistration and dismissed the suits on this 
preliminary issue. The lower Appellate 
Court held that the documents were exempt 
and remanded the suits for decision on the 
merits. The defendants have appealed. 
‘In holding that Government leases of 
land are exempt from registration tke 
learned Additional Judge has followed the 
decisions in Kallingal Moosa Kutti v. Sec- 
retary of State (1) and Secretary of State 
v, Nistarini Annie Mitter (2). The same 
view wes taken in Ragho Pershad v. Secre- 
tary of Siate (8). A different view had 
previously been taken in Munshi Lal v. 


- (1) 43M 65; 53 Ind. Cas. 315; A I R 1920 Mad, 
413; 37 M L J 332. 


(2) 6 Pat. 446; 104 Ind. Cas, 209; AI R1927 Pat, 
319 


 (3)9 OLJ 629; 74 Ind. Cas. 369; A I R 1993 
Oudh 114; 27 O C 64, 
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Gopi Ballabh (4); but this decision is fully 
discussed in the later decisions, from which 
I see no reason to disagree. If s. 90 (1) 
(d) is read in its plain meaning, Govern- 
ment leases of land are exempt from regis- 
tration. There is, however, a further diffi- 
culty in the present case. Section 17 (1) 
(di, which makes registration of leases com- 
pulsory, refers to immovable property, 
while s. 90 (1) (d), which granis exemp- 
tion, refers only to lend; and it has been 
argued before me that Government leases 
of buildings, as such do not fall within 
the scope of the exemption. Immovable 
property is defined in s. 2 (6) of the Act 
as including both land and buildings. 
Land is not defined anywhere in the Act, 
but it would appear to be distinguishable 
both from buildings and immovable prop- 
erty, since it is certainly used as distin- 
guishable from buildings in s. 2 (6) and 


the expression “immovable property” is not . 


repeated in s. 90 (1) (d). Immovable 
property has been defined in the General 
Clauses Act, 1897, asincluding both land 
and things attached to the earth; but here 
. again there is no separate definition of 
land. The general practice in India has 
been, when land is to be used in an ex- 
tended sense, asin the Acts relating to 
the collection of revenue, to give any 
special extended sense as a definition in 
the Act itself. 

In the absence of any such speciál de- 
finition in the Registration Act, I am of 
opinion that land cannot be taken as in- 
cluding buildings, so that the present 
leases would not apparently be covered 
by s. 90 (1) (a). The learned Govern- 
ment Advocate has argued that a lease of 
a building necessarily includes 2 lease of 
the land thereunder. I quite see that diff- 
culties might arise in applying the word- 
ing of the Act to a lease of immovable 
property consisting of a building with a 
large estate attached; but each case must 
be adjudged on its merits. In the pre- 
sent instance the wording of the leases so 
clearly and definitly refers to the use and 
occupation of each of the buildings, that 
1 consider that they must be taken as leases 


of immovable property falling under s. 17 | 


(1) (d). Registration Act, but not exempt 
under s. 90 (1) (d) as grants or assign- 
ments of an interest in land. It follows 
that they were properly rejected by the 
trial Court as inadmissible in evidence for 
want of registration and that the plaint- 


- (4) 36 A 176; 22 Ind. Oas. 933; A I R 1914 All. 120; 
26A LJ 219, 
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iff’s swits for rent and damages for breach 
of the contract must fail. 

It has finally been suggested that the 
suits should now be treated as ones for 
use and occupation and remanded for trial 
as cases of this nature. For the reasons 
given in Rachhea Singh v. Upendra 
Chandra Singh (5) I do not think that the 
nature of the suits can be changed at this 


Stage. . 

For the reasons given, I accept the ap- 
p2al ənd dismiss the suits, but leave the 
parties to bear their own costs throughout. 
N. Appeal accepted. 
(5) 27 0 239, 
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CALCUTTA HIGH COURT 
Civil Appeal No. 323 of 1933 
November 28, 1935 
R. C. Mirrge, J. 
CHANCHALA BALA DEBI—PLAINTIFF 
No. 1-~APPELLANT 
. VETSUS 
SASHIBHUSAN DAS AND ofHERS— 
RESPONDENTS 

Compromise—Authority to compromise—Legal 
practitioner—Vakalatnama empowering him to com- 
promise—Pleader not purporting to act on basis of 
such power—Held, compromise was not binding on 

ersons not parties to it. 

A title suit was brought by A and B (a minor) 
and their uncle C to establish their title to, and 
recovery of, possession of certain property. Tho 
suit was compromised by in A’s absence, and 
without any authority from him to compromise it, 
It appeared that C was asked by the Pleader who 
appeared for oll the plaintiffs to consider the terms 
proposed and accept them, as in his opinion, they 
were beneficial, andon C accepting them, the draft 
was prepared and the solenamah filed by the 
Pleader who thought that A would have no objec- 
tion. The vakalatnama executed by A and B in 
his favour authorised him to compromise. A and 
B sued to set aside the compromise decree: 

Held, that .simply because the vakalatnama 
authorised the- Pleader to compromise, A was not 
bound by the compromise. He could only be held 
bound by the compromise if, and only if, he had 
given C power. to compromis? on his behalf. Al- 
though the vakalanama hal given him power to 
cumpromise, the Pleader was not purporting tu 
act on the basis of his said power, he way merely 
acting more as a “messenger between the two 
clients.” Sheonandan Prosad Singh v. Abdul Fateh 
Mohamad Raza (1), referred to. 

C.A. from an appellate decree of the 
District Judge, Midnapore, dxted September 
19, 1932. 

Mr. Rama Prosad 


pellant. ; 
Messrs. Sarat Chandra Jana, Hiran Ku- 


mar Roy and Mort Kymar Chatterjee, for 


the Respondents. _ 
Judgment.—Tais 


M ukherj2e, for the Ap- 


app2al is on b. 
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half of plaintiff No. 1 and earises 


out of a suit (Title Suit. No. 232 of 1931) 
instituted by him and plaintiff 
No. 2, a minor, to. set aside a com- 


promise decree passed in Title Suit No. 176 
of 1930. The last mentioned suit was 
brought by plaintiff No. 1, plaintiff No. 2 and 
their uncle pro forma defendant No. 6, to 
establish their title to and recovery of pos- 
session, from the principal defendants of 
the lands described in Schedule Ka annexed 
to the paint. The relevant facts are these: 
One Ram Krishna Samanta, grandfather of 
plaintiffs Nos. Land 2 and father of pro forma 
defendant No. 6, lent money to defendants 
Nos. 3 to 5 and the predecessor-jn-interest 
of defendants Nos. I and 2. He took as 
Security the properties described in 
Schedule Ka and Kha. Ram Krishna 
obtained a mortgage decree and in execu- 
tion of the said decree caused the mortgaged 
properties to be put upto sale and himself 
purchased the same at the Court sale in the 
year 1919. Is is the plaintiffs’ case that 
Ram Krishna took physical possession of the 
properties deseribed in Schedule Kha. and 
saree’ i o Possession, but he took 
niy symbolical possession of the proper 
of Ka Schedule, which. continued o a 
in the possession of his judgment-debtors, 
it being their dwelling house. The plain- 
tiffs further case. is that the landlords 
obtained a collusive rent decree, put up the 
_ defaulting tenure tocale, and one Keshab Naik 
purchased the same. Keshab is said to be 
the benamidar of the principal defendants. 
On these allegations Ram Krishna instituted 
the aforesaid Title Suit No. 176 of 1930 
against the principal defendants. In that 
suit he prayed for recovery of Possession of 
the properties described ‘in Schedule Ka 
only; the properties described in Schedule 
Kha not being the subject-matter of the 
Said suit. During the pendency of the said 
suit Ram Krishna died and his heirs, plain- 
tiffs Nos.. 1 and 2, and pro forma defendant 
No.6, were duly substituted as plaintiffs in 
his piace. Pro forma defendantNo- 6 used to 
look after the said Title Suit No. 176 
of 1930 on behalf of all the plaintiffs. Ti is 
m evidence that ata late stage of the suit, 
z. e. on June 19,1931, the Principal defen- 
dants of the suit approached plaintiff 
No.1 and pro forma defendant No. 6 and 
proposed terms of compromise to them 
direct. 

_Theterms proposed were that the plain- 
tiffs and pro formę defendant No. 6 were 
to give up their claim to the Ka Schedule 
property, that the principal defendants 
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azreed to leave the plaintiffs and pro forma 
defendant No. 6 in undisturbed possession 
of the Kha Schedule properties and that if 
the principal defendant paid to the plain- 
tiffs and pro forma defendant No. 6 a 
certain sum of money within a certain time, 
the plaintiffs andthe pro forma defendant 
No. 6 were to convey tothe principal defen- 
dants the properties of Schedule Kha except 
a pucca house. At thattime plaintiff No. 1 
demanded Rs. 2,500 as the price to which 
the principal defendants did not agree, and 
the proposal fell through. The suit was 
fixed for hearing on June 22, 1931. On that 
day pro forma defendant No. 6 came to 
Court with witnesses and was on the wit- 
ness-box. With the permission of the 
Court, he was got down from the witness- 
box and terms were proposed to him. 
Plaintiff No. 1, Manmatha, wasnot present 
in Court on that date, and pro furma defen- 
dant No. 6 had no ‘authority given to him by 
plaintiff No. 1 to compromise on his behalf. 
The vakalatnama which plaintiff No. 1 and 
proforma defendant No. 6 had executed 
in favour of their Pleader, Babu Srenath 
Dass, empowered the latter to compromise 
the case. The deposition of Srenath Babu . 
is material. He says that the pru forma 
defendant No. 6was brought down from the 
wilmess-box with the permission of the 
Court and he requested him to accept the 
terms proposed by the other side as bene- 
ficial. The terms were that the plaintiffs 
(of Suit No. 176 of 1930) were to give up 
their claim tothe Ka Schedule properties, 
that the defendants would not disturb 
their possession in respsct of the Kha 
Schedule properties, and that if the defen- 
dants paid to the said plaintiffs Rs. 2,200 
within the month of Magh 1338, the plain- 
tiffs would convey to the defendants the 
Kha Schedule properties: except a pucca 
house. The pucea house wis, however, as is 
the finding of the lower Appellate Court, 
erroneousiy included in the properties which 
the plaintifis were to convey to the defen- 
dants on receipt of the said sum of !money 
Rs. 2,200. The evidence of Srenath Babu, 
the Pleader, is definite. 

The tereis were proposed to pro forma 
defendant No. 6 and hə (Srenath Babu) 
made recommendations to him (the pro 
forma defendant No.6). When the said 
pro forma defendant No. 6 accepted the 
terms the draft was prepared and the Sole- 
namah was filed by Srenath Babu, as he 
thought that plaintiff No. 1 had no objection. 
In this state of the evidence I am of opinion 
that plaintiff No. 1 is not bound by the com- 
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promise, simply because his Pleader signed 
and filed the Sulenamah. The principle 
formulated by their Lordships of the Judicial 
Committee in Sheonandan Prosad Singh v. 
Abdul Fateh Mohammad Reza (1) to my 
mind applies to this case. Tne pro forma 
defendant No. 6 was present in Court; he 
was asked by the Pleader to consider the 
terms and to accept them asin his opinion 
they were beneficial. Although the vakalat- 
nama had given him power to compromise, 
Srenath Babu was not purporting to act on 
the basis of his said power. His evidence 
makes that clear. He referred to his client, 
pro forma defendant No. 6, who was present 
in Court. Hewas merely acting more asa 
“messenger between the two clients”, as Lord 
Atkin puts itin Sheonandan Prosad Singh 
v. Abdul Fateh Mohammad Reza” (1). In 
these circumstances. plaintiff No. 1 can 
only be held bound by the compromise if, 
and only if, he had given the pro forma 
defendant No. 6 power to compromise on 
his behalf. The lower Appellate Court was 
therefore not right in holding that plaintiff 
No. 1 was bound by the compromise simply 
because the vakalatnama authorised Srenath 
Babu to compromise. In this view I hold 
that the compromise decree must be set 
aside against plaintiff No. 1 also. 

There is, however, another point which I 
merely notice in passing. If the defendants 
have to rely on Srenath Babu's vakalainama, 
there is a difficulty. The vakalatnama 


empowered Srenath Babu to compromise the 
suit in which he appeared. The terms in . 


the solenamah about the conveyance of the 
. Kha Schedule properties by the plaintiffs to 
the defendants are clearly beyond the scope 
of Title Suit No. 176 0f 1930. If that be so, 
I have grave doubts if the vakalainama was 
sufficient to empower Srenath Babu to com- 
promise Title Suit No. 176 of 1930 on the 
terms recited above without reference to 
his clients. However I need not pursue 
this point further, for I allow the appeal on 
the ground mentioned above. The result 
is that the compromise decree passed in 
Title Suit No. 176 of 1930 is set aside in its 
entirety, and the said suit is revived with 
-liberty to the plaintiffs in that suit ta pro- 
ceed on with ig from the stage at which it 
was left just before the consent decree was 
passedi I set aside the consent decree in 
its entirety, 7. €., against pru forma defen- 
dant No. 6 also, having regard to the fact 


(1) 39 C W N 1185; 156 Ind. Gas, 694; AI R 1935 
P O 119; 621 A 196; 14 Pat, 545; T R P © 226; (1935) 
O W N7541; 16 P LT 479; (1935) M W N 778: 42 LW 
154; (1935) A L J 865; 37 Bom. L R 845 (P. O). 
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that a different contract would result if it 
be held that he is to convey his undivided 
share of the lands of Schedule Kha for a 
proportionate price. The appellant will 
have her costs against the defendants 
throughout. The cross-olijection is dis- 
missed but without costs. 
N. Appeal allowed. 


es er 


LAHORE HIGH COURT 
Criminal Revision Petition No. 276 of 1934 
January 2, 1935 
CURRIE, J. 

UJAGAR SINGH—PETITIONER 
VETSUS 
HMPEROR—Oppositge Party 
Criminal Procedure Code (Act V of 1898), s. 526 
(4)—~Application for transfer—Afidavit, necessity 
of-—Case against applicant instituted by Police— 
Cross-complaint by accuszd—Arguments heard in 
Police case—Orders in that case should be postponed 

till hearing of evidence in the other case. 

Section 526 (4), Criminal Procedure Code, pro- 
vides that epplications for transfer must be support- 
ed by an affidavit, the modeof sweering the affida- 
vit being provided for in s. 539, Criminal Procedure 
Code. When not so accompanied by an affidavit, 
it cannot be entertained. < 

A case wasinstituted by the Police unders, 307. 
Penal Code, against the applicant. After recording 
of evidence commenced, he filed a cross-complaint 
under ss. 326, 32} and 452. This case was adjourn- 
ed from time to time along with the challan, 
After arguments had been heard in the challan, 
the applicant applied for a transfer of the case : 

Held, that it was reasonable that the pronounce- 
ment of orders in the challan case should be 
deferred until the Magistrate has heard the evidence 
‘in the case brought by the applicant and it was 
desirable that botn cases should be heard by one 
and thesame Magistrate and tnus the danger of 
conflicting decisions being given on the ‘same facts 
would be avoided. Emperor v. Krishan Murari Lal 
(1) and Krishan Pannadt v, Emperor (2), referred 


to. 

Cr. R. P. from the Additional District 
Magistrate, Jullundur. 

Mr. Ghulam Moyh-ud-Din, for the Peti- 
tioner. 

Messrs. D. R. Sawhney and Mohammad 
Amin, for the Crown. 


Order.—A case was instituted by the 
Police under s. 307, Indian Penal Code, 
against ihe applicant Ujagar Singh. Record 
of evidence commenced on October 3, 
1934. On October 5, Ujagar Singh filed 
a eross-complaint under ss. 326, 324 and 
452, Indian Penal Code. ‘This case was 
adjourned from time to time along with 
the challan. After arguments had been 
heard in the challan, the applicant applied 
for a transfer of the case*which was refus- 
ed by the District Megistrate. He has now 


922 


come to this Court with a request that either 
the case should be transferred or the Magis- 
trate ordéred not to announce judgment 
till he hag recorded the evidence in the 
complaint case. The learned Public Pro- 
secutor raises an objection to the effect 
that the application for transfer cannot 
be entertained as it is not accompanied 
by an affidavit. Section 525 (4), Criminal 
Procedure Code, provides that such appli- 
cations must be supported by an affidavit, 
the mode of swearing the affidavit being 
provided for in s. 539, Criminal Procedure 
Code. This objéction has not been seriously 
contested by Mr. Ghulam Mohy-ud-Din and 
must be accepted. 

Mr. Ghulam Mohy-ud-Din, however, 
presses his alternative prayer. It certainly 
appears reasonable that the pronounce- 
ment of orders in the challan case should 
be deferred until the Magistrate has heard 
the evidence in the case brought by the 
applicant. It is obviously desirable that 
both cases should bs heard by one and 
the same Magistrate and thus the danger 
of conflicting decisions heing given on the 
same facts would be avoided. Reference 
has been made by Counsel to Emperor v. 
Krishan Murari Lal, 112 Ind. Cas. 563 (1), 
and Krishan Pannadi v. Emperor (2). The 
matter is clearly one to be decided on the 
basis of convenience, and it is clearly con- 
venient that both cases should be disposed 
of by the same Court after hearing the 
whole of the evidences. I, therefore, reject 
the application for transfer, but direct 
that the learned Magistrate should not 
pronounce orders in the challan case until 
he has completed the hearing of the com- 
plaint brought by the applicant. 

Order accordingly. 


N, 
- (1) 112 In4. Cas. 563; 29 Cr. L J 1059. ; 

teh AT R1930 Mad.190; 123 Ind. Cas. 10; (1930) 
Or. Gas, 190; 31 Cr.L J 461; (1929) M W N 883; 3l 


L W 233; Ind. Rul. (1930) Mad. 426; 58M LJ 
352. 

LAHORE HIGH COURT 
Miscellaneous Second Civil Appeal No. 720 
of 1935 
July 15, 1935 

. Ranci LAL, J. 
OFFICIAL RECEIVER, DELHI 
—APPRLLANT 
VETSUS ` 
KISHEN LAL AND ANOTAHER—OBJECTORS 
—-RESPONDENTS. 


Hindu Law—Alienation — Widow's “alienation to 
meet expenses of litigation for protection of estate— 
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Necessity, when canbe said to be established--Onus 
of proof —Practice—Suit to set aside alienation— - 
Absence of clear finding that funds left with widow 
were insufficient — Finding, if one of fact- Second 
appeal. 

Where a Hindu widow purports to alienate a 
portion of her husband's property in order to meet 
the expenses of litigation incurred for the protection 
of the estate, necessity is not established unless itis 
proved by the alienee that at the time the money 
was actually advancedthere was not money inthe 
hands of the widow sufficient for the protection of 
the estate. In thecase ofan alienation by a widow 
the onus is always on the alienee to show that the 
alienoi’s income was insufficient to provide money 
required for the purpose for which the alienation 
was said to have been made. Ravaneswar Prasad 
Singh v. Chandi Prasad Singh (1), Narain Singh v, 
Sarjung Singh (2) and Radha Kishenv. Nauratan 
Lal (3), relied on. 

Where in asuit to set aside en elienation mede by 
a Hindu widow to raise money for a litigation, 
there is some evidence on the record to show what 
the funds in the hands ofthe widow were when her 
husband died but the Judge hasnot givena clear 
finding that the funds left with her when the litiga- 
tion started were insufficientto meet the necessaly 
expenses to be incurred on it, ib cannot be said that 
the findingisoneof fact and cannot be attacked in 
second appeal. 


Mise. S. C. A. from an order of the Dis- 
ae Judge, Delhi, dated January 8, 
1930. 

Mr. Kishan Dayal, for the Appellant. 

Messrs. Rang Bihari Lal and Shamsher 
Bahadur, for the Respondents. 

Judgment.—The only question for de- 
cision in this c¢:se is whether a mortgage 
and sale by a widow were justified under 
The trial Judge held 
that consideration was provedonly to the 
extent of Rs. 1,300 and that no legal neces- 
sity was established. The alienations were . 
therefore set aside. On appeal the learn- 
ed District Judge was satisfied that the 
alienations were made in order to raise 
money for certain litigation in which the 
widow was engaged. He therefore accept- 
ed the appeal and upbeld the alienations. 
A further appeal has been filed to this 
Court by the Official Receiver of the estate 
of one Bhagwan Chand, a reversioner of 
the widow. 

The learned District Judge has not dealt 
with the evidence on the record end has 
not come to any clear findings that the. 
whole sum raised by the widow was re- 
quired for the expenses of litigation and 
that the income from her husband's estate 
in her hands was insufficient for that pur- 
pose. It appers that the learned Judge was 
of opinion that it was for those objecting 
tothe alienations to show that the widow 
had no ready money withher at the time 
when the litigation commenced.. It has 
been held in Havaneswar Prasad Singh v, 
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Chandi Prasad Singh (1), that in a case of 
this kind, it is not sufficient to establish 
that there was litigation and expenses 
must have been incurred on it but it must 
be shown that the expenses could not have 
been met from the income of the estate, 
that they were reasonable and what they 
were. In Narain Singh v. Sarjung Singh, 
60 Ind. Cas. 486 (2) it was held that where 
a widow purports to alienate a portion of 
her husband's property in order to meet 
the expenses of litigation incurred for the 
protection of the estate necessity is not 
established unless it is proved by the 
alienee that at the time the money was 
actually advanced there was no money in 
the hands of the widow sufficient for the 
protection ofthe estate. In the case of an 
alienation by a widow the onus is always 
. On the alienee to show that the alienor’s 
income was insufficient to provide money 
required ior the purpose for which the 
alienation was said to have been made. In 
kadha Kishan v. Nauratan Lal, 46 Ind. 
Gas. 627 (8) it was held that an alienee 
from a limited ownermust show not merely 
that the object for which the money was 
required was a legitimate one but also that 
the funds available to the limited owner 
were insufficient to meet the necessary re- 
quirements. It was further held that costs 
of litigation are a recognised head of ne- 
cessity butthe power to borrow for that 
purpose is not unlimited. In the present 
case there is nothing to show when the 
litigation which is said to have necessitat- 
ed the alienations began and what ex- 
penses were incurred on it. There is some 
evidence on the record to show what 
the funds in the hands of the widow 
were when her husband died but the 
learned District Judge has not given a 
cear finding that the funds left with her 
when the litigation started 
cient to meet the necessary expenses to 
be incurred onit. It cannot therefore be 
said thatthe finding is one of fact and 
cannot be attacked in second appeal. I 
also find that no finding hes been given 
as to the passing. of the consideration for 
the alienations. The first alienation was 
a mortgage dated October 6, 1925, for a 
“sum of Rs.2,500. According tothe mort- 
gage deed a sum of Rs. 150 had been re- 
ceived previously and the remaining sum 
of Rs. 2,350 was to be received before 


(1) 38 C 721; 12 Ind. Cas, 931. 

(2) 60 Ind. Cas. 486. 

a 46 Ind. Cas 627; A I R 1918 Pat. 548; 3 PLJI 
522 
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the Sub-Registrar. The Sub-Registrar’® f 
endorsement, however, shows ihat a sum o 
Rs, 350 only was paid jin his presence. 
No necessity for the loan is mentioned in 
the deed at all. The- second alienation 
was a sale dated May 7,1927. Accord- 
ing to the sale deed the consideration was 
Rs. 7,000 and was made up thus: 

ai ie Due to the vendee on account of 


the previous mortgage Rs. 2,500, 
2. Due on account of a promissory note 

dated December 12, 1926 wee ge KDI 
3. Due on account of a promissory note 

dated February 17, 1926 wes » 800 
4. Due on account of P Paman note 

dated_ April 20, 1 » p 900 
5, Paid incash on nena expenses 

of stamp and registration »  , 800 
6. Due to the vendee on account ofa 

book debt ih 400. 
7. Paid before the Sub-Registrar 5 ol ,300,"" 


The sale deed does not mention any ne- 
cessity for ‘the sale. The Sub-Registrar’s 
endorsement shows that a sum of Rs. 1,300 
was paid in his presence. The promissory 
notes andthe book account referred to 
above were not produced. The mortgage 
deed as well es the sale deed were execut- 
ed on behalf of the widow by her son- 
in-law Shankar Lal. He stated that she 
had borrowed Rs. 1,000 from one Raj 
Narain and the latter's debt wes paid off 
out of the mortgage money mentioned 
above. There is no evidence on the record 
to show what the nature of the debt said 
to have been due to Raj Narain was and 
when it was borrowed. Shankar Lal made 
a vague statement tothe effect that when 
the widow wasin need of money for the 
purpose of litigation, she sold her property. 
He admitted that he had no account of 
the expenses of litigation and no account 
of the income of her property. He also 
admitted that her husband who died in 
1920 orthereabout left movable property 
worth Rs. 5,000 or €,000 and also shop 
goods worth Rs. 5,000 or 10,000. This 
evidence does not seem to establish that 
the widow received full consideration for 
the alienations, thet the full amount was 
required for the expenses of litigation and | 
that she had no other source for meeting 
those expenses. I therefore accept the 
appeal, set aside the order of the learned 
District Judge and remand the case to 
him fora fresh decision in the light of 
the above remarks. The parties have 
been directed to uppear before him on 


August 1, 1935. Costs to follow the 
event. , 
N. Appeal accepted. 


MADRAS HIGH COURT ° 
Civil Appeal No. 448 of 1927 
December 19, 1934 
RAMESAM AND Stong, JJ. 
KANCHARI MODHUGARTI NARAYANA 
AND OTHE8S—PLAINTIPFS~-APPEL' ANTS | 
VETSUS 
NANDIGAM VENKATARAMANNA 
PATNAIK AND OTAERS—DEFENDANTS— 
RESPONDENTS 

Acknowledgment — Mortgage — Sale of equity of 
redemption ~ Acknowledgment by mortgagor after sale 
.— Mortgage, if kept alive - Limitation Act (IX of 
1998), s. 19 - Interest- Contract to lend paddy —In- 
terest tn paddy and whole to be finally converted into 
money—Rate of paddy varying in different years 
— Con-tract, if penal. 

The subsequent purchaser or encumbrancer ‘who 
knows the existence of a mortgage ought also to 
know the possibility of the mortgage being kept alive 
by acknowledgment or payment and as he purchased 
only the equity of redemption it cannot be said that 
he is disappointed. He gets what he bargained for. 
He has noright to expect that the mortgage would 
become barred aad he can make a profit in the 
transaction. Consequently an acknowledgment keaps 
a mortgage alive even as against a prior purchaser, 
‘Krishna Chandra Saha v. Bhairab Chandra Saha (2), 
referred to. 

Under a mortgage bond, datel May 1, 1901, the mort- 
eagors obliged themselves t deliver 26 garces of 
paddy with interest also payable in kind which 
worked ot 36 per cent per annum. The document 
provided that interest should be peid on the 15th of 
Pusha Sudha of every year and that the principal 
should be paidin January, 1908. But there wasa 
clauses which provides that on the failure of payment 
of any instalment of interest the whole quantity due 
under the document should be repaid. The docu- 
ment bore endorsements of delivery of a garceof 
paddy on each of tha following dates, viz., January 
3 1904, January 14,1911, and January 12,1914. The 
equity of redemption was sold on January 5, 1908, and 
was purchased by the 5th defendant. The mortgagee 
fled a suit within twelve years from January 12, 
1914. The 5th defendant contended that the suit was 
time-barred on the ground that the acknowledg- 
ments by mortgagor after the purchase did not bind 
Meid, that under s. 19, Limitation Act, an acknow- 
ledgment by the mortgagor kept the mortgage 

v6, : 
eld, also that the purchaser ofthe equity ofre- 
demption was liable. 

Where under a contract to lend paddy, the loan 
was tocarry interest in the shape of paddy and the 
‘whole thing had got to be finally converted into 


eld, that the rate of paddy is so variable in 
different years thata contract of this kind, if it has 
of to be finally converted into Money, may act so 
oppressively that it is not possible to apply the 
principle of the first contract not being penal to such 
a case, and that the contract should be relieved 


against. 


t 
©. A. against the decree of the Sub-Judge, 
Berhampore, in O. S. No. 4 of 1926. - © 
Mr. C. Rama Rao, for the Appellants. 
Messrs. S. Srin®vasu Ayyangar and B. 
Jagannadha Das, for the Respondents. 
Judgment.—This is an appeal by the 
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plaintifs against the decree of the Sub- 
ordinate Judge of Berhampore in O. S. No. 4 
of 1926 dismissing their suit. The suit was 
filed on foot of a simple mortgage bond 
(Ex. A), dated May 1, 1991, executed by 
Nandigam Kamannoa Patnaik (father of 
defendants ‘Nos. 1 to 4) for himself and as 
guardian of defendant No 2 who was then 
a minor, in favour of K. M. Appayya 
(father of plaintiffs Nos. 1 to 3 and grand- 
father of plaintiff No. 4) and K. M. Mo- 
khalingam (son of Appayya and father of 
plaintiff No. 4). Under Ex. A the mort- 
gagors had obliged themselves to deliver 26 
garces of paddy with interest also payable 
in kind which works at 36 per cent per 
annum. The document provides that in- 
terest should be paid on the 15th of Pusha 
Sudha of every year and that. the principal 
should be paid in January 1903. But there 
is a clause which provides that on the fail- 
ure of payment of any instalment of in- 
terest the whole quantity due under the 
document should be repaid. The document 
beers endorsements of delivery of a.garce of 
paddy on each of the following dates, viz., 
January 3, 1904, January 14, 1911, and Janu- 
ary 12, 1914. These endorsements have been 
found to be genuine by the Court below. It 
has also been found that the attestation to 
the third endorsement was not true and was 
added after the endorsement was made. 
On the ground that this is a material altera- 
tion, the Subordinate Judge dismissed the 
suit. The plaintiffs appeal. 

Defendant No. 5 purchased the equity of 
redemption ‘under the sale deed Ex. 22, 
dated January 5, 1908. Defendant Nos. 6 
to 8 are the undivided sons of defendants 
No. 5. The purchaser obtained an encum- 
brance certificate on January 6, 1908. The 
property was then subject 10 three other 
morigages besides that of the plaintiffs. 
These are Exs. 9 and 10, dated April 7, 1897, 
and June 29, 1897, executed by Kamanna 
Patnaik in favour of Potnuru Adinarayana 
for Rs. 1,500 and Rs. 400, respectively, and 
Ex. 11 dated December 6,1900, for Rs. 1,500 
in favour of defendant No. 5’s father. The 
former two mortgages were paid off by de- 
fendant No. 5 and registered receipts (Exs. 
9(c) and 10 (c) were obtained to evidence 
the payments. Defendants Nos. 5 to 8 
accordingly claim that in case the plaintiffs 
get a decree, the decree should be subject 
to these three mortgages. Thisis the sub- 
stantial pointin the case. But besides this 
the defendants, have. raised other conten- 
tions also, viz. that the suit bond was not 
supported by consideration, that the interest 
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is penal and 
limitation. 

In appeal Mr. Srinivasa Ayyangar, the 
learned Advocate who appeared for the 
respondents, does not rely on the alteration 
to the third endorsement on the mortgage 
bond. He concedes that the alteration does 
not matter, but he argues that the endorse- 
ments which heve been found by the lower 
Court to be unaccompanied by delivery of 
paddy and which therefore are mere 
acknowledgments will not avail to save 
limitation as against the purchaser, viz. 
defendant No. 5. This last point is the 
point strenuously argued in appeal. 

Another point raised by the defendants is 
that the document Ex. A is nota valid docu- 
ment as” it wes originally intended 
to be executed by Kamanna’s 
eldest son, the present defendant No. 1, also 
but finally he did not join in the docu- 
ment. 

Now taking the various questions in their 
logical order the first question to be dealt 
with is whether the document (Jèx. A) is not 
a valid document on the ground that defen- 
dant No. 1 did not join in its execution. It 
is true that Ex. A shows that it was origi- 
nally intended to be executed by Kamanna 
and defendant No.1. According to the evi- 
dence after the writing of the document the 
plaintiff's father enquired about defendant 
No. 1. Kamanna said that he (defendant 
No. 1) would attend the Registrars office 
and there sign the bond before registration. 
Thereupon’ defendant No. 1 left the place 
and did not present the document for re- 
gistration but the plaintiffs’ father present- 
ed it and obtained compulsory registration. 
Kamanna gave a deposition before the Re- 
gistrar (Ex. 5) in which he said: 

“As my son didnot like the interest document and 


as the consideration was not received, I did not 
present this document ' previously for registration” 


but he admitted his own execution. This 
statement and the other circumstances of 
the case show that this was not a case where 
it wasintended that the documents should 
operate only if all the persons originally 
intended to be the executants joined in its 
execution. If defendant No.1 did not join 
the document it 
against him, but there is nothing to prevent 
the document being vaild against Kaman- 
na and persons claiming under him. In the 
circumstances of the case, there is no reason 
to think that the operation of the document 
was conditional on all the persons named in 
the document joining in it. We think that 
there is nothing in this point. (Their Lord- 
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ships discussed the evidence on the ques- 
tion of consideration and held that the mort- 
gage deed w3s supported by consideration 
to the extent of Rs. 1,000; and the judgment 
continued). The next point argued by Mr. 
Srinivasa Ayyangar is that the suit is barred 
by limitation. He contends that 
acknowledgment by the mortgagor after the 
sale of the equity of redemption does not 
bind the purchaser. Wor this position he 
relies upon the decision in Bolding v. Lane, 
(1). At p. 51* Lord Westbury, L. C. 
obseves: 

“Jt was not the intention nor is the effect of the 
section to give to themortgagor or other person, 
who is “by law compellable to pay the interest” a 
statutory power to deprive, by his acknowledgment 
given to a prior ineumbrancer, the subsequent in- 
eumbrancers of the benefit of the statute, which 
would be monstrously unjust, but to enact a plain 
and simple rule that no person having a charge on 
lands shall recover more than six years’ interest on 
such charge against any other person having an 
interest in the lands without an acknowledgment in 


writing, signed by such person or by some former 
owner from whom the interest is derived.” 


Under ss. 40 and 42 of the English Act 
different periods of limitation are prescribed 
for principal and arrears of interest, viz. 
20 years and six years, and the case before 
Lord Westbury was not a case of a sub- 
sequent purchaser but of a subsequent en- 
cumbrancer. Whatever may be said in 
England to be the effect of holding that an 
acknowledgment by a mortgagor is binding 
on a prior purchaser or incumbrancer—and 
it is not clear that even the English authori- 
ties are satisfied with Lord Westbury's des- 
cription “monstrously unjust’—-we do not 
see any injustice in so holding in this 
country where we have got a Law of Regis- 
tration and every purchaser or encum- 
brancer can easily know of the existence 
of any prior mortgage. In the present case 
defendants Nos. 5 to 8 did know of it be- 
fore the Registration of their sale deed. 


“The subsequent purchaser or encumbran- 


cer who knows the existence of a mortgage 
ought also to know the possibility of the 
mortgage being kept alive by acknowledg- 
mentor payment and as he purchased only 
the equity of redemption, it cannot be said 
that he is disappointed. He gets what he 
bargained for. He has no right to expect 
that the mortgage would become barred and 
he can make a profit in the transaction. 
Accordingly it was held in Krishna 
Chandra Saha v. Bhairab Chandra Saha 
(2), that an acknowledgment keeps a mort- 

(1) (1863) 46 E R 47; 1De. QJ &8 122; 1 NR 248; 
32 LJ Ch. 249;7L T 812;11 WR 386, 

(2) 32 O 1077; 90 W N 868, 


“#Page of (1863) 46 E, R.=[Gd) EE E 


an 


926 
gage alive even as against a prior pur- 
chaser. Itis true ihat in this case there 
wes also a payment, but the learned Judges 
held that the principle applies both to ac- 
knowledgments and payments. This deci- 
sion was in 1905 and though a new Limita- 
tion Act was passed in 1908, the legislature 
did not show sny indication of their 
disapproval of this decision by changing 
the language of the Act. 

The language of the various Limitation 
Acts in connection with this matter is in- 
structive. The Limitation Act of 1859 
seems to have adopted the rule of English 
Law, but inthe Act of 1871 the limiting 
words of the Act of 1859 were omitted. 
When we come to the Act of 1877, s. 19, 
the words “or by some person through 
whom he derives title or liability” are add- 
ed. Itis now contended that the object of 
these words is merely to cover persons 
who purchase after the acknowledgment. 
But the Act itself does not contain any 
such limitation. The Act of 1908 repeats 
the words of the Act of 1877 without any 
change though in the interval there was 
the decision in Krishna Chandra Saha v. 
Bhairab Chandra Saha (2) and a pur- 
chaser or encumbrancer after acknowledg- 
ment would be bound without the added 
words. And this is all that Lord Westbury, 
L. C. stated at p. 51*. The addition of the 
words therefore without any limitation as 
to date shows that the legistature was in- 
tending to follow a different rule. 

Jn Yagnanarayana v. Vénkatakrishna 
Rao, 86 Ind. Cas. 434 (3), judgment of 
Coutts-Trotter, J.. and one of us, observa- 
tions to the effect that if it was a case of 
pure acknowledgment the subsequent pur- 
chaser would not be bound were made, 
and the cases reported in Bolding v. Lane 
(1) and Lewin v. Wilson (4), were relied on. 
The case reported in Lewin v. Wilson (4), 
was on the statute of New Brunswick. The 
actual decision was thatthe renewal of a 
document was more analogous to payment 
than a mere acknowledgment and would 
save limitation. This seems to be an attempt 
to create a third category other then an ac- 
knowledgment and a payment. The renewal 
of adocument cannot bea part payment. 
Ifthe old document is regarded es paid, 
itis completely paid off. Therefore, it can 
only parteke of the nature of an acknowledg- 
ment. Ifso, it was necessary tosay that 

(3) 86 Ind. Cas. 434; AIR 1925 Mad. 1108. 
nb, (1856) 11 A @639; 55 LJP O75, 55 LOT 
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an acknowledgment would save limitation. 
Though the ectual decision therefore in 
that case is right, I think the reasoning 
adopted therein is liable to be doubted. 
Accordingly when the matter came up be- 
fore me in Second Appeal No. 1485 of 1927 
I doubted the correctness of the reasoning 
in Yagnanarayanav. Venkatakrishna Rao, 
86 Ind. Cas. 434 (3) and observed that it 
required re-consideration. In the case be- 
fore me the acknowledgment was in the 
subsequent sale-deed itself and the point 
did not actually arise for decision. 

In Muthu Chetiyar v. Muthuswami Ay- 
yangar (5), the question again came up 
for consideration before Jackson end 
Krishnan Pandalai, JJ. Jackson, J., refers 
to all the authorities including 
Surjiram Marwari v. Barhamdeo Prasad 
(6), andthe judgment in Yagnanarayana 
v. Venkatakrishna Rao, 86 Indian Case 434 
(3). The learned Judge agrees with Mac- 
lean, C.J. in thinking that the language 
ofthe section is against the contention 
that onlyan assignee after the acknowledg- 
ment is bound by it. The only difference 
of opinion between the learned Judges is 
that Krishnan Pandalai, J., thinks that the 
mortgagor must be at least personally liable 
or 2 portion of the property should remain 
unsold for the acknowledgment to be bind- 
ing. Butonce one concedes the possibility 
of the acknowledgment binding a prior pur- 
chaser or encumbrancer, it is difficult to 
see how one can bring in these limitations. 
The decision in Muthu Chettyar v. Muthu- 
swami Ayyangar (5), was referred to ‘with 
approval by Varadachariar and Burn, JJ., in 
Appeal No. 184 of 1929 Lakshmi 
Naidu v. Gunnamma (7). The same re- 
mark applies to the observations of Sada- 
siva Ayyar,J., in Lakshmanan Chetty vV. 
Muthayya Chetiy (8), where the learned 
Judge observed that the acknowledgment is 
binding “provided the mortgagor had a 
substantial interest in the mortgage con- 
tract.” So far asthe Indian law is concern- 
ed, we are are clear that the nature ofa 
security as understood in-India all these 
yearsis such thatit ought not to be lost 
by a subsequent mortgage or encumbrance 
and it ought not to be difficult to keep 
it alive by an acknowledgment of the 

(5) 55 M 758; 138 Ind. Cas. 632; A I R 1932 Mad. 
516; 63M L J 111; (1932) M W N 614; Ind. Rul. (1932) 


Mad. 601; 36 L W 44, 
7 1 O LJ 337. 


154 Ind. Oas. 1053; A I R 1935 Mad. 101; 58M 
418: 68 M L J 470. 
(8) 40M L J 126; 62 Ind, Oas. 833; A I R1920 Mad,- 
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mortgagor against such sale or encum- 
brance. : 


The case reported in Astbury v. Astbury 
(9), relates to a’ case of executors which 
is specially provided for in the Indian Act. 
Stirling, J., observed that the words of 
the Lord Chancellor must be taken with 
some qualification. The learned Judge then 
proceeds to observe that the decision is 
binding upon him and considers the appli- 
cability of that principle to executors. 
We donot think thatthis case helps us 
in the construction of the Indian Statute. 
Coope v.Cresswell (10), is not a case ofa 
mortgage but a case of payment by trustees 
and the question arose whether it binds 
a tenant for life and it was held that it 
did not. It is noticable that itis not a 
case of acknowledgment but if itis a case 
of payment, itis conceded that even in 
England a payment by the mortgagor would 
bind the subsequent encumbrancer or pur- 
chaser. At p. 126* Lord Chelmsford observes 
that the decision in Roddam v. Morby (11), 
would not apply to the case before him. 


That was acase of a tenant for life and 
remainderman and his Lordship ob- 
served: È 


“It is unnecessary for me to consider whether the 
parties, tenant for life and remainderman, are so 
united in interest, that payment by the one might 
be regarded as an acknowledgment of the debt by 
the other. This, I think, would undoubtedly have 
been the case if the bond debt had been a charge 
upon the land.” 

The last observation of Lord Chelmsford, 
L. C., is therefore against the respondents’ 
contention. The reasoning in Roddam v, 
Morby (11), wa$ adopted in this Presidency in 
Velayudham Pillaiv. Vaithilingam Pillai 
(12), by Benson and Sundara Ayyar, JJ., but 
we would not rely onit as it was a case of 
payment. We are therefore of opinion 
that the acknowledgment made by Ka- 
manna Patnaik in this case is enough to 
save limitation as against defendants 
Nos. 5 to 8 and that the suit is not 
barred. (Their Lordships then held that 
defendants Nos.5to 8 are entitled to be 
subrogated to the rights under the mort- 
gage deeds Exs. 9, 10 and 11, and pro- 
ceeded). The only other point remaining 
for consideration is whether the interest in 
the transaction is penal. If it is a case of 
w? (S 2 Ch 111; 67L J Oh. 471; 78 LT 294; 46 


536. 
(10) (1867) 2 Oh. 112; 36 LJ Ch. 114, 15LT 4 7; 15 
W R 242. l 
(11) ope G &J1;26 L J Oh. 438; 3 Jur. (N 3 


449; 5 W R 510. 
J 66; 17 Ind. Cas. 619; 12 M LT 


(12) 24 M L 
610. 
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pure money-lending, it cannot be held to 
be penal. The first rate of interest how- 
ever high should be adopted. But this is a 
case of lending of paddy and the paddy is 
to carry interest in the shape of paddy and 
the whole thing isto be finally converted 
into money. Therate of paddy is so vari- 
able in different years that a contract of 
this kind ifit has got to be finally converi- 
ed into money may act so oppressively 
that itis not possible to apply the princi- 
ple ofthe first contract not being penal to 
such acase. In a similar case (unreported) 
from the same District, Subramania Ayyar 
and Bhashyam Ayyangar, JJ., held that such 
a contract was penal. 

We, therefore, think that the contract 
should be relieved against. We would 
award interest at the rate of 18 per cent 
throughout. The amount due tothe plain- 
tiffs will be calculated on the above basis 
up to the date fixed for payment thereafter 
the aggregate amount will carry inlerest 
at six percent. per annum till payment, 
and they will have a decree for sale of the 
share of Kamanna, at the time of the mort- 
gage (to be determined in execution) 
subject to the defendants’ rights under- 
Exs. 9, 10 and 11. The usual mortgage 
decree will be drawn up. Six months for 
payment. The plaintiffs will have three- 
fourths of the proportionate costs—propor- 
tionate to the amount decree to be re- 
covered primarily as mortgage money and 
afterwards personally from: all the defen- 
dants throughout. 

ACN, Order accordingly. 
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Appeal from the Calcutta High Court 
December 3, 1935 

LORD THANKERTON, LORD ALNESS AND 
SIR Jonn WALLIS. 

MONOHAR MUKERJI—APPELLANT 


versus 
KUMAR BHUPENDRA NATH MUKERJT 


AND OTHERS—RESPONDENTS. 

Religious endowment—Shebait—Held it was duty 
of shebait to perform Durga Puja—Practice— 
High Court—Directions should be expressed speci- 
fically in decree. 

Held, that it was the duty of the Raja, as shebait, 


. to perform the Durga Puja, and as no limit on the 


expenditure was prescribed by the will which con- 
stituted the debattar he was entitled to incur 
expenses on behalf of the debattar estate. 

In a suit-for accounts it would be a better prac- 
tice forthe High Court to express their directions 
specifically inéhe decree, rather than to insert a 
general yelerence to their Judgment in tha -decreg, 
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Messsrs, A. M. Dunne, K. °C. end 
Denning, for the Appellant. 

Messrs. L. De Gruyther, K. C.a and 
C. Sidney Smith, for the Respondents. 

Lord Thankerton.—This is an eppeal 
from the judgment and decree of the High 
Court of Judicature at Fort William in 
Bengal, dated April 26, 1928, which set 
aside a decree of the Subordinate Judge 
of the Second Court at Hooghly, made 
in title suit No. 13 of 1913 on April 3, 
1928, and remanded the case to be dealt 
with in accordance with the directions 
contained in the judgment. 

The suit was instituted in 1913 by the 
present appellant, seeking to obtain the 
removal of Raja Peary Mohen Mukerji, 
the original defendant No. 1, from the 
office of shebait to the debattar estate 
founded by the will of the Raja's grand- 
father, Jaga Mohan Mukerji, end to set 
aside the purchase of lot Bahirgora, part 
of the debattar estate, by the Raja in 
‘January, 1913. After protracted litigation, 
it was finally decided by this Board on 
April 19, 1921, in affirming the judgment 
of the High Court, that the Raja should 
‘be removed from his office and that the 
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sale should be set aside, and the Raja 


was held entitled to repayment of the 
purchese moneys, subject to the direciion 


that “an account should be directed show- 


ing what, if anything, is due from ihe 
first appellant to the estate, and such 


money should be deducted from the pur- 
in Court to be paid out 
and the first appellant to have a charge 
on the estate for that sum.” 

The case having been remanded to the 
Second Subordinate Judge, Hooghly, to 
take the account, he made an order on 
September 5, 1921, under which he ap- 
pointed Commissioners to take the accoun, 
and gave directions, which will be mor 
easily understood if certain facts are firs 
stated. 

Under the will of Jago Mohan Mukerji, 
dated September 1], 1810, which 
created the debatiar estate, it was provid- 
ed that the office of shebait should ‘be 
held by his four sons in succession, and 


‘after them by their respective sons, sons’ 
‘sons and so on in succession. The following 


pedigree will show the holders of the 
office, and the relationship of the principal 
parties : 


JAGO MOHAN MUKHERJI 
d. 1840 











| 
Naba Krishna 











| 
Joy Krishna Raja Krishna Bijoy Krishna 
first shebatt d. 1880 second shebait third shebatt 
1840—1888 | 1888—1890 1899—94 
o | : é 
= | N. 
: | T y 
Harihar (deceased). Monohar Bisseswar, Kasiswan, 
Mukerji 
plaintiff-a ppellant, 
o] h 
Hara Mohan Raja Peary Mohan Raja Mohan 
(deceased.) fourth shebait (deceased ) 
1894—1919 
defendant No. 1 
d, 1921 
| 
Rajendra _  Bhupendra 
(deceased.) (defendent-respondent.) 


On the aon of Naba Krishna in 1890, the 


Raja challenged the validity of the debattar 


and the right of Bijoy Krishna to the office 


of shebait, and the latter brought a suit in’ 


1892 against the Maja to establish his 
rights, in which he succeeded in the 
first Court. Wile an appeal by the Raja 
was pending, Bijoy died, and thereafter 
the Raja withdrew his challenge of the 


debaitar, and took the office of shebait. 
It hes been found that the Raja was in 
possession of cartain parts of the debatiar 
estate during a period dating back to the 
death of his father, Joy Krishna, in 1883, 
and the accounting period accordingly 
commences in that year. On the removal 
of the Raja from office by the High Court, 
a Receiver was appointed on November 14, 
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1919, and thé Receiver has been in posses- 
sion since that date. 

Reverting to the Subordinate Judge's 
order of September 5, 1921, he directed 
that the Raja should render accounts for 
three periods, 142. :— 

l. From July 19, 1888, when Naba 
Krishna became shebaii on the death of 
the Raja's father, Joy Krishna, to Septem- 
ber 11, 1890, when Naba Krishna died. | 

2. From September 11, 1890, when 
Bijoy Krishna became shebait, to Janu- 
ary 29, 1594, when Bijoy Krishna died. 

3. From January 29, 1891, when the 
Raja became shebait, until the Receiver 
took possession under the order of the High 
Court. 

The 
that :— 

“In taking the accounts the Commissioners will 
enquire if any loss has been occasioned to the 
debattar estate by the defendant Raja during this 
period by his wilful neglect or misconduct, that 
amount will be added to his liability.” < 

On an appeal by the present respon- 
dent No 1, as representative of the Raja, 
who had died meanwhile, the High Court, 
on May 9, 1923, varied the order of ihe 
Subordinate Judge in certain respects, the 
variation material to the present questions 
being as follows :— 

“It is ordered that the direction in tle order 
of the lower Court for an account on the footing 
of wilful default be and the same is hereby ex- 
punged and in lieu thereof it is hereby ordered 
that a common account be taken as explained in 
the judgment of this Court in this appeal pro- 
nounced, a copy whereof is hereto annexed, liberty 
being reserved to the plaintiff or other party 
intérested in the taking of the accounts to apply 
when the acsounts: have been lodged for a direction 
that the Commissioner should take accounts on the 
footing of wilful default either in respect of any 
particular matter or generally.” 

The Commissioners thereafter proceed 
with the accounting, the Raja's accounts 
being produced by respondent No. 1 
under their order of August 8, 1923. 
Eventually, in order to dispose more rapid- 
ly of the matter, the Subordinate Judge 
took proceedings into his own hands in 
February, 1926, and obtained a report 
from the Commissioners. On September 30, 
1926, after a full debate before him, the 
Subordinate Judge issued a judgment and 
remitted certain points to the Commis- 
Sioners; after receiving their report, the 
Subordinate Judge on April 3, 1928, made 
& final decree, under which he found res- 
pondent No. 1, as representing the Raja's 
estate, liable for Rs. 1,40,619-7-14. This 
was arrived at by deduction of Rs. 86,830, 
the balance of the purchase moneys of lot 
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Bahirgora repayable to the Raja, from 
Rs. 2,27,449-7-14, the total balance found 
due by the Raja to the estate on the account- 
ing. 

The present respondent No. 1 appealed 
to the High Court inter alia, on the two 
grounds which ere in issue in the present 
appeal, viz. (a) that the Subordinate Judge 
had not taken the eccount on the receip 8 
side on the footing of common account, 
as directed by the High Court, but on 
the footing of wilful default, though no 
application had been made for such a 
direction, and (b) that the learned Judge 
had erred in refusing to allow the whole 
amount claimed in respect of expenses of 
Durga Puja. On April. 26, 1928, the Higa 
Court allowed the appeal on both these 
grounds and sent the cise back for the 
account io be taken on the footing of 
common account; they declined to ullow 
the present appellant any further liberty 
to apply for the account to be taken on 
the footing of wilful default. Hence the 
present appdea'. k 

The question es to {he footing on which 
ihe Subordinate Judge had taken ike 
account relates only to the receipts side 
of the account, and arises out of the 
manner in which hs dealt with the 

scounts rendered on behalf of the Raja. 
These accounts were rendered by the end 
of September, 1923, and the Commissioners 
were proceeding with the hearing of 
evidence to vouch the items in the ac- 
counts, which was proving a lengthy 
process, when an admission is recorded 
in the Commissioners’ order sheet, under 
date August 13, 1924, wz, “To-day at the 
instance of the defendant's Pleader, plain- 
tiffs Pleader Babu Mahendra Nath 
Mukerji admits that the entries both on 
the credit and debit sides in a'l the khata 
books filed by the defendant are correctly 
entered as they are and that he does not 
challenge the genuineness of these entries 
but the plaintiff's Pleader challenges the 
legality or otherwise of those entries.” 
The Commissioners proceeded to mark the 
entries as exhibits forthe defendant. In 
January, 1926, the defendant petitioned 
for leave to lead oral evidence, and the 
plaintiff objected, and on January 9, 
1926, the Commissioners referred this 
matter to the Court. On January 11, 
1926, the plaintiff fled a pstition stating 
objections to the receipts side of the de- 
fendant’s accounts, and agSecond petition of 
objections to the disbursements side. The 
matter was dealt with by the Subordinate 
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Judge on February 1, 1926, es follows :— 

“The Commissioners should submit their report as 
early as possible, basing the acccunt on actual 
receipts and actual expenditures, They shuld not 
take any. oral evidence now. After the report and 
the account are submitted, any interested party 
can apply to shcw that any entry was made by 
mistaks, or he can apply to show that any amount 
was not realised in breach cf the trust or spent 
in breach of the trust. The Court will pass neces- 
sary orders then.” 


‘The Commissioners submitted their report 
and no applicaticn such as is referred to 
in the order was made, and the learned 
Judge, after alengthy debate before him, 
disposed of the whole matter by the 
judgment and decree already referred to. 
No oral evidence wes adduced before him 
nor was any application made by either 
party for that purpose. l 

Confining attention to the receipts side 
of the accounts, the Subordiuate Judge, 
in his judgment, refers fully to the 
directions 2s to the footing on which the 
account was to be taken, which were given 
by the High Court to his predecessor-in- 
office, and states:— ; 

“As to the method of account, it was held that 
a common account will be rendered in the first 
instance on the basis of actual receipts. It was, 
however, expressly.-directed that the plaintiff might, 
in the course of the accounting, apply for direc- 
tions to take accounts on the footing of wilful 


default either in respect of any particular matter 
or generally.” 


In fact, no such application had been 
made. It is not possible to treat the peti- 
tion of objections as such.an application; 
it was: not made to the Court, but 
to the Commissioners, and its terms 
are directed to challenging the Raja's 
accounts, onthe ground that the annual 
collectién of the debaitar estate is of a 
stated amount, and that the Raja has 
failed to account for the whole of the col- 
lection. As already stated, the plaintiff 
did not attempt to lead evidence to prove 
‘actual receipt of any part of the alleged 
deficiencies, and the only evidence of 
actual receipts before the learned Judge 
was conteined in the items inthe Raja's 
accounts as to which the plaintiff had 
made the admission above referred to. 

Their Lordships desire to record at this 
stage that Mr. De Gruyther, on behalf of 
the respondents, staled that they did not 
challenge the findings of the Subordinate 
Judge as tothe accounts for the first and 


second periods of accounting, their chal- 


lenge as to the learned Judge's treatment 
of the receipts “side being confined to the 
third period, viz, from January, 29, 1894, 
-to the November 14, 1919, Magh 17, 1301 
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to Kartik 29, 1326). It is further to be 
noted ihat only paras.1 and 10 of the 
petiticn of objections tothe receipts side 
of the eccounts relate to this period. 
Paragraph 1 states thet the annual col- 
lection ot ihe debaiiar estate is not less 
than Rs. 23,000, and para. 10 refers to the 
incompleteness of the khata filed for the 
year 1303 (1896). 

In his judgment the Subordinate Judge, 
in reference to the judgment of the High 
Court of May 9, 1923, correctly 
states: 

“As to the method of account, it was held that 
8 common account will be rendered in the first 
instance on the basis of actual receipts. It was 
however expressly directed that the plaintiff might, 
in tbe course of.the accounting, apply for direc- 
tions to take accounts on the footing of wilful de- 
fault either in respect of any particular matter or 
generally.” 

The learned Judge, after deploring the 
absence of direct evidence to stow what 
the annual gross income of the immovable 
properties would be finds that Rs. 22,000 
was the gross ennual income for each 
year, and then turns to consideration -of 
the Raja's accounts. Then follows the 
passage on which the present questicn 
arises, viz. — 

“It is clear tnat the account as rendered by the 
Raja- is clearly not accurate. No explanation . 
whatsoever has been given as to why the reali- 
sations in any one year did not amount to the 


full annual rent of nxs. 22,000. There was realisa- 
tion of rent by suit as the Commissioners’ report 


. shows that- Rs. 13,000 were spent in rent-suits 


during this period and Rs. 6,090 was spent in 
other litigations, No objection was raised by the 
plaintif to any of these items. It is argued that 
as the account is being taken on the footing of 
actual receipts andnot on the footing of wilful 
default, so the Court hes not to look to anything 
beyond actual realisations. This, however, is not 
really the case. Itistrue no doubt that the High 
Court ordered that the direction for an account 
on the footing of wilful default, as directed in the 
judgment of Babu: Lal Behari Ohatterji, 
should be expunged anda common account should 
be taken. But at the same time liberty was 
reserved to the plaintiff to apply, wanen accounts 
were lodged, fora direction thut account on the 
footing of wilful default be taken so far as any item 
was concerned. The first item of objection on the 
head of receipts preferred by the plaintiff shows 
that the gross annual collection could not be less 
than Ks. 23,000, and there was a specific objection 
that all the books of account for 1303 were not 
filed and so the gross collection made by the 
kaja fur 1303 B.o. could not abali be known. 
"There isno evidence adduced by the defendant to 
show why the entire account books for 1303 could 
not be tied and why the collection did not 


:amount tothe actual rent roll in any single year. 


In fact,es I have already discussed, there was 
attempt by defendant to help the Court by show- 
ing what the rent roll was, and the sum of 


Rs. 22,000 was taken by. me to be the gross realisa- 


tion for the years 1301 to 1326 5, 9. alter 
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considering all the evidence and circumstances of 
the case. The gross receipts from the debatiar 
estate must therefore be held to be Rs. 22,090 
each year on the basis of wilful default by the 
shebait wha has given no explanation at all why 


the rent was not realised in any year to the 
full extent.” 


In a subsequent pxssage, in which he 
finds that the Raja had appropriated per- 
sonally the interest on Rs. 11,500 of 
Government securities, the learned Judge 
characterises it as “one of the instances 
of wilful default.” This at least satisfies 
their Lordships that the learned Judge 
did not appreciate the meaning of wilful 
default, as the term.is clearly misap- 
plied tos misappropriation. of monies 
already collected. 

The question, accordingly, is whether 
the learned Judge, in his use of the term 
“wilful def:ult” or in substance in the 
passage quoted above, has gone beyond 
the proper limils of common account, or 
has merely misapplied the term “wilful 
default.” Now itis to be observed that, 
ifit was a question of surcharging, the 
burden of prosf would be on the party 
seeking to surcharge, end, the plaintiff 
does no: eppear to have attempted to dis- 
charge that burden. Secondly, the learn- 
ed Judge's language cleariy postulates 
wilful defavlt as the reason for departure 
from the basis of actual receip's, and he 
places the burden on ithe defendant. 
Thirdly, his ultimate finding ignored the 
actual receipts eltogether, end found the 
Raja liable to account for Rs. 19,800 per 
annum for the years 1301140 1326, after 
deduction of the cost of collection from 
the Rs. 22,000 per annum. 


It is enough tosay that their Lordships 
are unable to find that the learned Judge 
has excluded the element of wilful de- 
fault, and that they therefore hold the ac- 
counting must be re-considered as regards 
the receipts side for this third period on 
the basis of ectual receipts. On this basis 
it is open to the appellant to seek to 
surcharge the Raja in respect of specific 
instances in which the Raja is alleged to 
have received sums on behalf of the 
estate and tohave failed to credit them 
in the accounts. 
appellant to satisfy the Court that the 
Raja ought io be surcharged. 

Their Lordships agree with the High 
Court that no further liberty should be 


given to appellant to apply for a direction . 


for an eccount on tke fcoting of wilful 
default. 


Their Lordships desire to observe that 
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it would have been better practice for 
the High Court to express their direc- 
tions specifically in the decree, rather 
than to insert a general reference to 
their judgment inthe decree. 

There remainsthe question of the Durga 
Puja expenses. The Raja's accounts show en 
expenditure of Rs. 77,50) during the 
years 1301 to 1326, and a similar admis- 
sion as to the faci of expenditure was 
made, asin the case of receipts. The 
Subordinate Judge only allowed this item 
to the extent of Rs. 50,000, being at the 
rate of Rs. 2,000 per annum, on the ground 
that the Raja was performing the cere- 
monies not only in his capacity as shebat’, 
but also in his parsonal cspacity, the ap- 
portionment being based on considera- 
tion of the scale of expenditure of previous 
shebait and that of the Raja himself be- 
fore he held the office. ; 

It was the duty or the Baja, es shebai', 
to perform the Durga Puja, and no limit 
on the expenditure was prescribed by the 
will which constituted the debattar; he 
was therefore entitled to incur these ex- 
penses on behalf of the . debuitar estate, 
and their Lordships are unable to accept 
ng legitimate the Subordinate ` Judge's 
disintegration ofthe Raja's personality in 
the performance of the Durga Puja, and 
they are of opinion that this expenditure 
was rightly allowed in full by the High 
Court. l 

Their Lordships will accordingly humbly 
advise His Majesty that the appeal should 
be dismissed, and that the decree of the 
High Cours of April 26, 1928, should 
be affirmed subject to the variation that 
the case shovld be sent back to the Sub- 
ordinate Judge, Second Court at Chinsurah, 
Zillah Hooghly with the direction that the 
account should be taken again as regards 
the receip's during the third period from 
the year 1301 tothe years 1326, the ac- 
count to be taken on the footing of common 
account, without any liberty to the appel- 
lant to apply for a direction that the 
account should be taken on the footing of 
wilful default, and that the actual ex- 
penditure on Durga Puja as shown in the 
Raja's accounts should be allowed, the ac- 
counts otherwise tostand as already set- 
tled by the Subordinate Judge. . The first 
respondent will have his cosis in this 
appeal, including those of the applica- 
ticn to ihis Board by the first respondent 
lodged on June 14, 1933f%seeking dismissal 
of this appeal for-non-prosecution, but 
the appellant is to be entitled to re-im 
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-bursement out - of the debatiar “estate in 
respect of the szid costs which he will 
have to pay the first respondent and also 
in respect of his own costs of this 
appeal. , 

D. Appeal dismissz d. 

Solicitors for thə Appellant :-—Messrs. 
Vallance & Vallance. 

Solictor for the Resrondents:—Mr. Ha- 
ruld Shephard. 


PATNA HIGH COURT 
Criminal Reference No. 43 of 1935 
December 10, 1935 
DHAVLE AND AGARWALA, JJ. 
HIRA KURMI--Accuszp 
versus 


MADAN SAO AND ANOTHER—COoMPLAINANTS 

Criminal trial—Sentence—Person trying to over- 
awe witness of other stde—Witness refusing—As- 
sault on such witness-—Case held serious and not 
fit for mere-admoniticn~Penal Code (Act XLV of 
1860), ss. 326, 114. 

A money-lender and his nephew endeavoured to 

‘ovearawe a witness fcr the other side in a civil 
suit and because he refused to comply with the 
money-lender's demands,“‘organised an assault party,” 
taking part in the assault on the witness in ques- 
tion, and further. during the course - of the criminal 
trial against them winped over a number of prosecu- 
tion witnesses by- bribing them: 
, Held, that this wes a serious state of things, and 
it was impossible to permit a comrromisein such 
a case or to let the matter drop merely because 
the parties have made up their differences. The 
order of release by the Magistrate after due ad- 
monition completely overlooked this aspect of the 
matter, ; : ; 

Cr. Ref. from the Additional: District 
Magistrate, Patna, dated October 31, 1935. 

Messrs. K. P. Jayaswal and Choudh ry 
Mathura. Prasad, for the Accused. 

K. P. Sukul, for the Complainants. 

Order.—This is a reference made by 
the Additional District Magistrate of Patna 
recommending that the order of a Deputy 
Magistrate with Second Class powers re- 
leasing two persons, Rameswar and Madan 
Sao, after due admonition be considered 
in the exercise of our revisional jurisdic- 
-tion. It appears that these two persons 


together with two others were convicted of ` 


offences under s. 323, ands. 323, read with 
s. 114, Indian Penal Code, but that consider- 
ing that Remeswer “is a men of position and 
a respectable person with grey hairs" the 
trying Magistrate thought it “desirable 
in the interest of justice” to deal with 
him under s. 062 (1-A), Criminal Procedure 
Code, and to ¢° the same to his nephew 
Madan Sao, “a hot-headed young man who 


took the law in his own hands" with the- 
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admonition end werning “that they should 
not indulge in such nefarious practice of 
assaulting anybcdy because their interest 
was st stoke.” The Additional District 
Magistrate points out that eccording to 
the trying Magistrate it was Rameswar's 
motive “to debar the complainant frem 
giving evidence against him” in a certain 
civil suit. The age of Rameswar 15 not 
particularly in his favour nor is his physi- 
que, and it is reported that he is theman 
who not only organised the assault party 
and gave orders for the assault, but also 
took pərt in it, and that the motive for 
the assault was “reprehensible” because 
the assault was organised as the com- 
plainant did not agree to Rameswar’s 
proposal “which amounted to the suppres- 
sion of evidence to be produced before 
a Court of Justice.” The Additional District 
Magistrate also says thet it is clear from 
the trying Magistrate’s judgment that this 
money-lender even during the course of 
ihe trial managed to gain overa number 
of prosecution witnesses by bribing them. 

We have heard Mr. Jayeswal for Ra- 
meswar end Madan Sao, and Mr. Sukul 
for the complainant, and we have it from 
them that so fer as the private Łepect 
of the matter is concerned, the parties 
have made up their differences; but the 
case obviously has a . public: aspect in 
view of what we have quoted from the 
Additional District Magistrate’s letter of 
reference. We have here a money-lender 
and his newphew endeavouring tO overawe 
a Witness for the other side in a civil 
suit and because he refused to comply 
with the money-lender’s demands, “orga- 
nised an assault party,’ taking part in 
the assault on the manin question, and 
further during the course ‘of the criminal 
trial winning over a number of prosecu- 
tion witnesses by bribing them. This is 
undoubtedly a serious state of things, and 
it seems tous impossible to permit a com- 
promise in such a case or to let the mat- 
ter drop merely because the parties have 
made up their differences. The order of re- 
lease after,due admonition completely over- 
looked this aspect of the matter, and we 
must replace it by an order which the try- 
ing Magistrate ought to have passed, namely 
a fine of Rs. £00 under s. 323, and s. 323 
read with s. 114, Indian Penal Code, with 
six weeks’ rigorous imprisonment in default, 
in the case of Rameswar, and a fine of 
Rs. 50 under s. 323, with three weeks’ rigo- 
rous imprisonment in default, in the case 
of Madan Sao. Rameswar and Madan wil 
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be allowed two weeks from this date to pay 
their fines in, and if the fines are not paid 
by that time, the other part of the order 
must be carried out. The reference is ac- 


cepted. 
D. Reference accepted. 


ta teeter 


__ _PATNA HIGH COURT 
Civil Revision Petition No. 526 of 1935 
January 8, 1936 
JAMES, J. 
MOHARMANI KUER—Petirionzr 
; | - VETSUS 
BHANKUMAR CHAND AND ANOTHER — 
OPPOSITE PARTIES. 

Civil Procedure Code (Aet V of 1908), s. 151— 
Inherent powers—~Application under O. XXI, r. 58 
by stranger-—-Decree-holder ignorant of application 
and date of hearing due to default of officers of 
Court—Order on application in absence of decree- 
holder-—Inherent power, if can be invoked. 

A judicial order wnich may affect or prejudice 
any party cannot be finally made unless he has been 
afforded opportunity to be heard; and if such an 
order is made ex parte, that is tosay, without notice 
to the opposite party, it would be made subject to the 


implication that it may be revoked at the instance. 


of any party prejudiced thereby; and the Court has 
inherent power to give such directions as the justice 
of the case may require. 

_ Where the ignorance of the decree-holder regard- 
ingthe date of hearing was due to the default of the 
Officers of the Court and in consequence an order on 
the stranger's application ander O. XXI, r. 58, Civil 
Procedur: Code, was passed in his absence : 

Held, that the Court had power to recall the order 
by invoking the powers conferred on it bys. 151, 
Civil Procedure Code. Hanuman Lal v. Ram Peari 
(1), Bhikhan Gir Gossain v. Jaipadat Jha (3) and 
Tikai Ajant Singh v. Sundar Mal (4), applied, 

C. R. P. frum ean order of the Sub-Judge, 
Arrah, dated July 11, 1935. 

Messrs. Mahabir Prasad and Harians 
Kumar, for the Petitioner. 

Mr. S. N. Bose, for the Opposite Parties. 

_Order.—This is an application for revi- 
sion of en order of the Subordinate Judge, 
of Arrah revoking an order which had been 
made under r. 58, O. XXT, Civil Procedure 
Code, without notice having been given to 
the decree-holder. When the petition under 


O: XXI, r. 58 was filed by a stranger to. 


the proceedings,on a date which was not 
one of the dates fixed for any step in the 
executicn case, a direction was given that 
the petition should be registered, that it 
should be put up on the fixed date for 
hearing and that the decree-holder should 
be informed. On the date fixed neither 
pariy appeared but after adjournment the 
application was heard in the absence of 
the decree-holder. It was subsequently 
brought to.the notice of the Subordinate 
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Judge's’ successor that his predecessor's 
order that the decree-holder should be in- 
formed of the application and of the date 
fixed for hearing had not been carried out. 
The decree-holder prayed that in exercise 
of.the inherent powers of the Court, the 
order made under r. 58 might be recalled 
and the case might be reheard. The Sub- 
ordinate Judge after hearing the parties 
decided that he possessed the power to 
revoke the order made under r. 08, relying 
mainly on the decision of the late Sir 
Jwala Prasad in Hanuman Lal v. Ram 
Peart (1). The objector has applied for 
revision of the order. 

The learned Advocate for the petitioner 
argues that the Subordinate Judge had 
no jurisdiction to alter a judgment when 
it had once been delivered under O. XXI, 
r. 58 or to recall an order, because O. IX, 
r. 13 has no application to execution pro- 
ceedings, and the powers conferred by 
s. 151, Civil Procedure Code, cannot be 
invoked to take the place of O. IX, r.13 
in a case to which that rule would not 
apply. He relies upon the decision of the 
Full Bench of the Madras High Court in 
Alagasundaram Pillai v. Pichuvier (2) 
wherein these two rules were definitely 
laid down. Ib may be conceded, and in- 
deed it is conceded, by Mr. S. N. Bose, 
on behilf of the opposite pariy, that it is 
not possible to criticise this general state- 
ment as a general statement of the law: 
and if the decree-holders absence had 
been after notice, although it might have 
been attributable to a cause which in a 
case in which r. 13, O. IX was applicable 
would hive justified the application of the ` 
provisions of that rule, the explanation of ` 
absence could not have been set forward 
es a reason for revoking the order under 
O. XXI, r. 58; and s. 151, Civil Procedure 
Code, could not in those circumstances 
have been applied. _ 

The learned Subordinate Judge appears 
to have correctly perceived the true prin- 
ciple, which was laid down by Sir Jwala 
Prasad in Brikran Gir Gussain v. Jalpadat 
Jha (3), that the only justification for the 
exercise of the inherent powers under s. 191 
in a case of this nature would be the 
fact that the wrong was caused by an error 
or mistake of the Court itself; in this case 

(1) 2P LT 251; 60 Ind. Cas, 368; A IR 1921 Pat, 

i 


491. 
(9) 52 M 899; 120 Ind. Cas, 567; A IR 1929 Mad. 
157.51 M LJ 381; 30 LW 424; gad. Rul. (1930) Mad. 


BTL T270; 62 Ind, Cas 113; A I R1921 Pat, 
293. | 
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by the omission of the officers of the Court 
fo bring the Court's order to the notice of 
the decree-holder. In Tikait Ajant Singh 
v. Sundar Lal (4), the Caleutta High Court 
pointed out that a judicial order which may 
affect or prejudice any party cannot be 
finally made unless he has been afforded 
opportunity to be heard, and that if such 
an order is made ex parte, that is to say, 
without notice to the opposite party, it 
would be made subject to the implication 
that it may be revoked at the instance of 
any party prejudiced thereby; and the 
Court has inherent power to give such direc- 
tions as the justice of the case may re- 
quire. In the present case, since the ignor- 
ance of the decree-holder was due to the 
default of the officers of the Subordinate 
Judge's Court he rightly invoked the powers 
conferred by s. 151, Civil Procedure Code, 
and I cannot interfere with his order. This 
application is dismissed with costs. Hear- 
ing fee one gold mohur. 
D. Application dismissed. 

(4) 17 C W N 862; 16 Ind. Oas. 567. 





MADRAS HIGH COURT. 
Original Side Appeal No. 10 of 1935 
October 10, 1935 

Buen AND K. S. Menon, JJ. 

J. K. RAU—PLAINTIFF—APPELLANT 
VETSUS 
S. N. DAV EY—DEFENDANT—RESPONDENT 


Negligence—Motor car—Duty of motor drivers to 
keep proper look-out and not to go faster than will 
permit stopping to avoid c ezident, 

A persun who drives a motor car along the road 
is ander the obligation to kesp a careful look-out 
so that he may avoid pedestrians. He is bound to 
anticipate that there may be people or animals 
or things in the way at any moment and he is 
bound to go not faster than will permit of his 
stopping or deflecting his course at any time to 
avoid anything he sees after he has seen it. 

Where, in a suit for damages for injuries suf- 
fered by an accident the defendant's evidence 
showed that he did not see the plaintiff st all 
until the plaintiff was immediately in front of his 
car at a distance of 6 feet, though there was no 
other traffic or obstacle on the road at the time: 

Held, if the defendant had been keeping proper 
look-out, he would certainly have seen the plaintiff 
long before he did, and the defendant was clearly 
guilty of negligence. Tart v. G. W. Chitty and Com- 
pany, Ltd. (1), relied on. 

O. 5. A. from the judgment of Mr. 
Justice Mockett, dated February 12, 1935, 
and passed in the exercise of the Ordinary 
Original Civil Jugisdiction of the High 
Court in C. S. No. 402 of 1934. 

Mr. K. Krishnasuvami Ayyanga? for Mr. 


N. T. Shamanna, for the Appellant. 
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Messrs. V. V. Sreenivasa Ayyangar and 
S. V. Shenoy, for the Respondent. 

Burn, J.—This is an appeal from the 
decision of the Mockett, J. in C. 5. No. 402 
of 1934. The appellant was the plaintiff 
and he sued for damages, alleging 
that he had been injured by: the defend- 
ant’s motor car, which was being driven 
rashly and negligently by the defendant. 
The learned trial Judge found that the 
plaintiff had not proved any negligence 
on the part of the defendant, end he found 
also that the accident was due to the plaint- 
ifs own conduct in suddenly reversing his 
direction and so getting knocked down by 
the motor ear. The plaintiff's suit was 
dismissed with costs and he has preferred 
this appeal. 

The facts are very simple. The accident 
occurred a little before 7a. m. on August 27, 
1934. The plaintiff, an old gentleman of 
65, was crossing the Mount Road at a place 
where it is 105 feet wide. He started to 
cross from the Vora Cycle Mart and had 
nearly gob across to a point in front of 
the shop of one V. K. Venugopal, P. W. 
No. 3. The plaintiff was not able to give 
any description of the manner in which the 
motor car hit him. His evidence was that 
when he had got within two yards of the 
cause-way in front of Venugopal’s shop he 
was suddenly knocked over, lost con- 
sciousness and knew no more until he 
found himself in the General Hospitel. He 
was in fact taken to the General Hospital 
in the defendant's esr. The only other wit- 
ness examined with regard to ihe accident 
was P. W. No.3 and he also did not see 
how it occurred. He ssid that he was in 
front of the next shop to his own cleaning 
his teeth, when he heard the noise produced 
by a motor car being suddenly stopped. 
When he turned round he saw tkat the 
plaintiff had fallen down. On this evidence, 
ib is clear that there was no positive proof 
on the side of the plaintiff of any negli- 
gence on the part of the defendant. There 
is no doubt, I think, that if the case had 
ended with the plaintiff's evidence, the 
plaintiff would have been -bound to fail, 
since the plaintiff cannot succeed in such a 
case without proof that the defendant was 
negligent. Unfortunately for himself, the 
defendant went into the witness-box and 
gave evidence as his own witness. Hethen 
described how the plaintiff came to be hurt. 
He said that the first time he saw the 
plaintiff was when the plaintiff was directly 
in front of his car about six feet away. 
The plaintiff was passing from east to west 
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and had nearly passed the front: of his car 
when he suddenly reversed his direction 
and came back, thus making it impossible 
for the defendant to avoid him. The 
learned Judge accepted this evidence of 
the defendant as being true, and on that 
ground as well ason the ground that the 
plaintiff did not affirmatively prove negli- 
gence he dismissed the suit with costs. 

It appears to me with due respect, that 
the learned trial Judge failed to give pro- 
per weight to the defendant's assertion 
that he did not see the plaintiff until the 
plaintiff was immediately in front of his 
car al a distance of six feet. All the evi- 
dence is that there was no other traffic 
about at the time. The defendant him- 
self has not alleged, for example, that 
there was any other vehicle on the road 
and that the plaintiff suddenly appeared 
from behind any such vehicle. Defendant's 
own evidence was that he did not see any 
other obstable on the road. In these circum- 
stances, it seems to me clear thatthe defen- 
dant was driving negligently. The plaint- 
iff is an old gentleman of 65, and there 
is no suggestion that he was running at 
any great speed across the road. If the 
defendant had been keeping proper look- 
out, he would certainly have seen 
the plaintiff long before he did. If 
hs did not see the plaintiff until the 
plaintiff was directly in front of his 
car and only six feet away, I do not see 
how to avoid the conclusion that he was not 
keeping a proper look-out, It is, I think, 
indisputable that a person who drives a 
motor car along the road is under the obli- 


gation 10 keep a careful look-out so that he’ 


may «void pedestrians. I will quote the 
words of Mr. Justice Rowlat in Page v. 
Richards & Drapper quoted by Swift, J., 
in the case of Tart v. G. W. Chitiy & 
Company, Lid. (1). 

“It seems to me that when a man drives a 
motor car along the road, he is bound to antici- 
pate that there may be people or animals or things 
in the way at any moment, and he is bound to 
go not faster than will psrmit of his stopping or 
deflecting his course at any time to avoid any- 
thing hs sees after he has seen it". . 


The defendant in this case was, J think, 
clearly guilty of negligence. 

Pedestrians also no doubt are under an 
obligation to keep a look-out for vehicles 
including motor cars. There is, however, 
in this case no plea of contributory negli- 
gence, the defendant’s case being that the 
accident was solely due to the negligence 


a (1933) 2K B 453; 102 LJ KB 568; 149 LT 
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of the plaintiff. This can only be accepted 
if the defendant's evidence is believed on 
the point that the plaintif having very 
nearly got clear of the car towards the 
west suddenly reversed his direction, either 
by taking a step or two backwards or by 
turning round and walking in the opposite 
direction. The plaintiff denied that he did 
anything of the kind, the defendant asserted 
that he did. As far as the evidence goes, 
there is only the words of the defendant 
against the word of the plaintiff. The 
learned Judge has accepted the word of 
the defendant, and his eppreciation of the 
evidence is of course entitled to great 
weight. ‘There are, however, in this case 
circumstances which appear to me to in- 
dicate that the evidence of the defendant 
on this pomt was not true. The learned 
Advocate for the appellant attempted to 
deduce this result from the injuries found 
on the person of the plaintiff. Practically 
all his injuries were on his left side, the 
only injury on his right side being the 
fracture of his right thumb. From 
precisely the same injuries the learn- 
ed Advocate for the respondent tried 
to show that the plaintiff must have turn- 
ed round and must have been struck by 
the car on his right side and knocked 
down so that his left side came into con- 
tact with the ground. I donot think that 
there was enough evidence with regard to 
the injuries to make it possible to infer 
with any certainty that the defendant's 
account was true or that the plaintiffs de- 
nial was true. It seems to me, however, 
extremely improbable that the plaintiff, 
when he had crossed nearly the whole 
width of the road and had got within two 
yards of the pavement at which he was 
aiming should have suddenly turned round 
and gone in the opposite direction and so 
stopped right in front of the car. But 
what is more important than mere probabi- 
lities is the fact that this story of the de- 
fendant did not emerge until plaintiff was 
in the witness-box, being cross-examined. 
Immediately after the accident, the defend- 
ant, as he was by law bound ta do, report- 
ed it to the Police. His reportis Ex. H. 
and it is written entirely in his own hand- 
writing. In that report, the defendant 
stated as follows: 


“I was driving my car, Standard M. O. P. 7376 
at about 10 to 15 miles speed when an elderly 
gentleman by name J. K. Rau crossed the road 
suddenly in front of my car$I appliedmy brakes 
and the car came to a standstill. Simul- 
taneously, witn this, however, the front light of my 
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f ar came in collusion with the gentleman*who fell 
own.” 


Later on, he says: 
‘In my opinion, the accident arose due to the 


Beers attempt in crossing the rord suddenly. 
hcrpeid a number of times”, 


And in a postscript he stated: 
“Direction of car from south to north, Man crossed 
the road from east to west”. 
1934, 


Again, on September 10, the 
defendant sent a reply to the plaintiffs 
notice claiming damages of Rs. 5,000. In 
that reply, he denied that he had driven 
rashly or negligently and went on as fol- 
lows: 

“My client further states that you crossed the 
road suddenly without heeding to the sound of 
the horn. He applied the brakes and the side of 


tne car just braced (grazed) you and you fell 
down". 


Again in his written statement in the 
suit itself, the defendant alleged as fol- 
lows: 

“The accident by which the plaintiff was knocked 
down arose whollyfrom the conduct cf the plaintiff 
in crossing the road in front cf the approacning 


car, and the course pursued by him to avoid the 
car in so crossing the road”, 


In none of these three documents did the 
defendant allege that the accident was 
due to the plaintiff's conduct in suddenly 
reversing his directicn when it wes too 
late for the defendant to avoid him. In 
fact it appears, to me that the purport of 
Ex. H and Ex. J is clearly tothis effect: 

“The plaintiff crossed the road suddenly in frcnt 
of my car without taking any notice of the horn 


in spite of the fact that I sounded the horn 
several times”. i * j 


This means I think on ihe fact of it, 
that the plaintiff tried to get across in front 
of the defendant's car when there was no 
time for him to doso and hence got him- 
self knocked down. It seems to me jn- 
credible that if the plaintiff had got prac- 
tically clear of the car and turned round 
and walked back into its track, the de- 
fendant could have cmitted to mention in 


his report to the Police or in his reply . 


notice or in his written statement. This 
is of particular force in connection with 
the postscript to Ex. H where he wrote 
“Man crossed the road from east to west”. 
If the accident had really been caused 
by the plaintiff suddenly turning back 
from west towarda east, that was the time 
and place for the defendent to mention 
it. For these reasons, 1 would reject the 
evidence of the defendant and would hold 
that the accident was not caused by the 
plaintiff suddently turning round and going 
Pe Heck west - east. 
egligence on the part of the defen 

being thus established out of his = inary 
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and contributory negligence not having 
been alleged, plaintiff must succeed. 

It is, however clear, as tke learned trial 
Judge has observed, that the plaintiff was 
very ili-advised in claiming Rs. 5,000 
damages and in bringing a suit in the 
High Court. The Court of Small Causes 
with a jurisdiction up to Rs. 2,000 could 
have given him adequate compensation. 

With the exception of the fracture of the 
right thumb, the plaintiffs other injuries 
were all of very irivial character. He had 
a few superficial abrasions and a swelling — 
in the left knee. 

I would assess the amount of damages 
in this case at Rs. 500. And allowing the 
appeal, I would give the plaintiff a decree 
for Rs. 500 with costs in both Courts pro- 
portionate to his success. The defendant 
will of course pay his own costs in both 
Courts. 

K. S. Menon, J.—I agree and have noth- 
ing to add. 

A. Order accordingly. 





PATNA HIGH COURT 
Civil Revisions Nos. 630 and 631 of 1935 
February 24, 1936 
SAUNDERS, J. l 
BENI SINGH—PETITONER 
VE TSUS 
RAM SARAN SINGH—Oprosits PARTY 

Civil Procedure Code (Act V of 1998), O. XLI, 
r. 6 (2), 0. XXI, r. 66—Order for sale of immovable 
property in execution of decree—Appeal against 
decree pending—J udgment-debtor’s stay application— 
Whether should be granted —Hzld, on facts that 
there was no substance in objection by judgment-debtor 
to valuation put on property. 

Where an order has been made for the sale of 
immovable property in execution of a decree and an 
appeal is pending from such decree, the sale shall 
on the application of the judgment-debtor to the 
Court which made the order, be stayed on such 
terms as to giving security or otherwise əs the 
Court thinks fit until the appeal is disposed of. 

Where the objection of the judgment-debtor was 
that the valuation was fixed by the executing Court 
on the judgment-debtor's property which wasto be 
sold before the date on which he was called upon to 
show cause against the valuation proposed to be 
made, but it appeared, however, that the property was 
valued by an order of the Munsif and the order was 
signed, before the petitioner cn the same day on which 
i moas an applicaticn under O. XXI, r. 66 of the 

ode * 

Held, that there was no substance in the objection. 

C. Rs. from an order of the Munsif 


of Aurangabad, dated November 16, 1935, 


_ and August 24, 1930. 


Mr. Raj Kishore Prasad, for tLe Petitioner. 
Judgment.—aA_ suit was brought against 
the petitioner which was decreed and an 
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appeal by the petitioner against the dee- 
reé has been dismissed. The petitioner 
preferred a second eppeal to this Court 
but in the meantime the decree-holder ap- 
‘plied for execution of the decree in respect 
of the costs awarded to him. In execu- 
tion of this decree some ofthe petitioner's 
property was attached and put up forsale 
and the petitioner's application under 
O. XLI, r. 6 (2) of the Code of Civil Proce- 
dure asking for stay of the sale was sum- 
marily rejected by the execution Court. One 
of the present applications is for revision 
of that order and the other application is 
directed against an order ofthe execution 
Court fixing the value of the judgment- 
debtor’s property which was to be sold. 

The first application (C. R. No. 630) relat- 
ing to the application of the petitioner 
under O. XLI, r. 6, must be allowed. Sub- 
r. (2) provides that where an order has 
been made as in the present case for the 
sale of immovable property in execution 
of a decree and an appeal is pending from 
such decree, the sale shall, on the appli- 
cation of the judgment-debtor to the Court 
which made the order, be stayed on such 
terms as to. giving security or otherwise 
as the Court thinks fit until the appeal is 
disposed of. The Court could have im- 
posed terms and even have required the 
judgment-debtor to deposit the whole amount 
of the decreein Court in cash but it could 
not dismiss’ the epplication summarily. The 
order is accordingly set aside. The appli- 


cation will be heard by the lower Court. 


and disposed of in accordance with law. 

There is no substance in the second 
application (C. R. No. 631). The objection 
of the petitioner is that the valuation was 
fixed before the date on which he was 
called upon to show cause against the value- 
tion proposed to be meade. It appears, how- 
ever, that the property was valued by an 
order of ihe Munsif and the order was 
signed, before the petitioner on the same 
day made an application under O. XXI, 
r.68 of the Code. The application is, there- 
fore, dismissed but without costs, as there 
is no appearance on behalf of the opposite 
party. The petitioner will get his costs 
of the former application. The hearing fee 
is assessed at one gold mohur. 

D. Application dismissed. 
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* PATNA HIGH COURT 
Civil Revision Application No, 690 of 1935 
February 27, 1936 
SAUNDERS, J. 
BHAROSA SINGH AND OTHERS— 
PETITIONERS 
VETSUS 


JHAURI SAO AND OTHERS-— OPPOSITE PARTY. 

Provincial Small Cause Courts Act (IX of 1887), 
33. 15, 25, Sch. IT, Art. 35 (ii)—Suit for compensation 
for wrongful act of defendani—Wronful act fall- 
ing under Chap. XVII, Penal Code—Suit, if triable 
by Small Cause Court—~Act, not necessary penal— 
Claim for compensation bona fide—Art. 35 (ii) whe- 
ther applies—Revision—-New plea—Plea not taken 
in lower Court-~Whether can be raised in revision 
—Minor-~Decree based on evidence though sutt com- 
promised—Minor, if bound—Admission by father of 
minor—Both, parties to suit—Admission not denied 
by minor or pleader—Minor, if bound. 

When upon the case laid in the plaint it is 
clear beyond any shadow of doubt that the defen- 
dant had committed an offence punishable under 
Chap. XVII of the Penal Code, the jurisdiction 
of the Small Oause Court to try such a suit is 
barred; but where upon the facts stated in the 
plaint the case against the defendant is that his 
action wes wrongful or illegal bat not necesserily 
penal so as to bring him within the purview of 
the Penal Code, the jurisdiction of the Small 
Cause Court is not at all barred. In short and 
without referring to the other circumstences, if 
upon the plaint a question of a bona fide claim 
on behalf of the defendant is obvious, then Art. 35 
(ii), Provincial Small Cause Courts Act, will have no 
application. Damodar Jha v Baldeo Prasad (2), 
followed. 

It is not open to an unsuccessful litigant to 
raise in revision a new plea evcn as regards his 


own pleading, much less with regard to the plead- 


ing of hig successful adversery. Sakhya Baba Latcka 
vy. Sadashiv Parsharam Sathe (1), relied on. 

Where the minors along with their father were 
parties to a suit and the minors were represented 
by the pleader,the admissions made by the father, are 
binding on the minors, it having been open to them 
or their pleader to deny them and they not having 
done so. And where in such a case though the case 
was compromised, the decree did not rest on com- 
promise but on evidence, the minors are bound by 
the decree, 

CŒ. R. App. from an order of the Small 
Cause Court Judge of Patna, dated July 19, 
1935. | 7 

Mr. S. N. Banerjee, for the Petitioner. 


Messrs. B. . Mitter and D. N, 
Mukherjee, for the Opposite Pariy. 
Judgment.—This is an application 


under s. 25 of the Small Cause Courts Act 
against the decree in a suit brought for 
compensation for a crop of paddy which 
the petitioners are alleged to have wrongful- 
ly cut while it was in possession of the 
plaintiff-opposite party as usufructuary 
ihe petitioners having been 
the mortgagors. The peitioners appear to 
have taken the crop on the strength of 
a claim that a settlement of the land had 
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been made with them by the phaintiffs. 
One of them admitted in the suit that the 
plaintifs had obtained en usufructuary 
mortgage from the petitioners and the 
Court found, relying on the evidence of 
one of the plaintiffs, that no settlement 
of the land had been made with the peti- 
tioners. The claim for compensation was, 
however, considered to be excessive and 
a smallersum was decreed on that account. 

The main ground on whichI am asked 
to revise the decision of the trial Court 
is that the suit purports to be a suit for 
compensation for an act which would have 
been punishable under Chap. XVII of the 
Indian Penal Code and is, therefore, not 
cognizable by Court of Small Causes by 
reason of the provisions of s. 15 of the 
Act and Art. 35 (ii) of the Second Schedule 
of the Act. A sufficient reply to this 
contention is that the plea was not teken 
either in the trial Court or in the peti- 
tioners’ application for revision. As was 
observed by the Bombay High Court in 
the case of Sakhya Baba Lataka v. 
Sadashiv Parsharam Sathe (1) it is not 
open to an unsuccessful litigant to 
raise in revision a new plea of this 
character even as regards his own plesd- 
ing, much less with regard to the plead- 
ing of his successful edversary. But there 
is also no substance in the contention. 
It has been held by this Court in the 
case of Damodar Jha v. Baldeo Prasad (2) 
that i 

“when upon the case laid in the plaint itis clear 
beyond any shadow of doubt that the defendant had 
committed an offence punishable under Cheap, XVII 
of the Indian Penal Code, the jurisdiction of the 
Small Cause Court to try such a suit is barred; 
but where upon the facts stated in the plaint the 
case against the defendant is that his action was 
wrongful or illegal but not necessarily penal so 
as to bring him within the purview of the Indian 
Penal Code, the jurisdiction on the Small Cause Court 
is not at all barred. In short and without referr- 
ing to the other circumstances, ifupon the plaint 
a question of a bona fide claim on behalf of the 
defendant is obvious, then Art. 35 (ii) will have 
no application”. 

In the present case it is clear that the 
plaint had been presented to a Criminal 
Court as a complaint, no action would 
have been taken on it. It is argued on 
behalf of the petitioners that it alleges 
facts ihat would constitute the offence 
of theft. The crop, however, was not 
removed until after an order was passed 
by a Magistrate against the plaintiffs in 


(1) A I R 1930 Bom. @81; 125 Ind. Cas. 440; 32 Bom. 
L R181: Ind. Rul. (1933) Bom. 344. 

(2) 1L P LT 741; 127 Ind. Cas. 843; AZ R 1930 Pat. 
75; Y Pat, 599; Ind, Rul. (1930) Pat. 747. ` 
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a case under s. 144 of the Code of 
Criminal Procedure to which the petitioners 
also were parties. It is apparent from the 
plaint itself that the defendants were 
asserting a bona fide claim to be entitled 
to appropriate the crop. It is stated that 
during the investigation made by the 
Police in connection with the dispute that 
was dealt with under s. 144 of the Gude 
of Criminal Procedure, the petitioners in- 
duced the Sub-Inspector to believe that 
they were in occupation of the land es 
bataidars under the plaintiffs. 

It is next contended that those of the 
petitioners who are minors are not bound 
by the decree because it was passed on 
a compromise and no leave was given by 
the Court to their guardians to enter into 
a compromise on their behalf. There is 
a reference in the order-sheet toa com- 
promise. It is stated that tke ‘* parties 
agree to a compromise’, but there is no 
further mention of this compromise and 
afterwards evidence was taken, one of the 
defendants whois the father of the minors 
and one of the plaintiffs being examined 
as witnesses. The decision is not based 
upon the compromise but upon the evi- 
dence give in the case. It is also urged 
that the minors are not bound by an admis- 
sion made by their father. But I am 
unable to appreciate the force of this con- 
tention. They were parties to the case 
and they were represented by.a pleader 
appointed by their guardian. It was open 
to them to deny the admission if it was 
not correct. Their fathar, however, was 
obviously the psrson bes) qualified to say 
whether the plaintiffs were usufructuary 
mortgagees or not. It is not even now 
asserted that they were not usufructuary 
morigagees. 

Finally, itis contended that there ought 
fo be no decree against the minors be- 
cause they are not liable fcr a breach of 
the contract embodied in the mortgage 
deed. There is also mo substance in this 
contention. The suit was not for damages 
for breach of a contract but for wrongful 
miseppropriation of the crop. Moreover, 
this ground of objection to tne decree of 
the trial Court w2s not taken in the ap- 
plication for revision. 

The result is that the application is 
dismissed with costs. I assess the hearing 
fee at two gold mvhurs. 

Application dismissed, 
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"SIND JUDICIAL COMMISSIONER'S 


‘Criminal Revision Petition Nos. 193 and 
194 of 1935 
December 12, 1905 
Davis, d. ~ o Meriva, 


AHMAD CHIBHIR—APPLICANT 
VETSUS 

CHELLARAM TEKCHAND AND OTHERS 
i OPPOSITE PARTIES 
. Criminal Procedure Code (Act V of 1898) s. 528— 
Application for transfer—Duty of Magistrate to 
hear opposite party and record reasons for transfer- 
ring case. ; 

Where a Magistrate transfers a case from one 
Court to another, he must- hear the opposite party 
and give his reasons for passing the order of trans- 


fer, 
Mr. Dharamdas Mulchand, for the Appli- 
cant. 
Mr. C. M. Lobo, for the Crown. 
Mr Partabrai D. Punwani, for the Oppo- 
site Parties. 


Davis, J. G.— This is an application to 
us in revision to set aside two orders of 
the learned District Magistrate transferr- 
ing two cases in which the applicant, who 
is a top zamindar on a watercourse, js 
concerned, to the Court of the Resident 
Magistrate, Tando Mohammad Khan. From 
the facis placed before us, the accuracy 
of which is not disputed, it appears that 
the applicant had a quarrel with Mukhi 
Chellaram, a tail zamindar on the seme 
watercourse ; there was a trouble and the 
applicant filed a compiaint against Mukhi 
Ohellarem and others for offences under 
ss. 141, 430 and 501. Three days later 
Mukhi Chellaram, returned the compli- 
ment and filed a complaint before the 
Police against the applicant under ss. 324, 
025,148 and 149, in the Court of the 
Resident Magistrate, Tando Mohammad 
Khan. The applicant then applied to the 
Sub-Divisional Magistrate to transfer the 
two cases to his own file which the learn- 
ed Magistrate did and had proceeded far 
with the cases when he was transferred. 
At the request of both parties the new 
Sub-Divisional Magistrate fixed the hearing 
of the cases for March 19, when the Sub- 
Public Prosecutor applied that proceedings 
be stayed as the District Magistrate was 
being moved to transfer the cases. Un- 
less the applicant or the prosecution pro- 
posed to exercise their right of having the 
cases heard de novo, this application seems 
without justification, and inspired by the 
desire, for reasons which it is not diffi- 
cult to surmise, to get the cases back 
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to the Court of the Resident Magistrate, 
Tando Mohammad Khan, from which the 
applicant had been successful in getting 
them removed. 

This manœuvre succeeded and the learn- 
ed District Magistrate without giving his 
reasons as the law requires him to do and 
without hearing the applicant, which jus- 
tice requires him to do, transferred both 
the cases to the Resident Magistrate at 
Tando Mchammed Khan. As the applicant 
specifically states he does not want his case 
heard de novo and as we know of no gcod 
reason why the Crown should want its 
case heard de novo, we have no hesita- 
tion in setting aside both the orders of the 
learned District Magistrate and direct the 
cases Crown V. Ahmad Jagsi and 7T others 
and Ahmad Jagsi v. Mukhi Chellaram and 
other be heard and proceeded with from 
the stage which they have now reached 
by the Sub-Divisional Magistrate, Tando. 

N. Order set aside. 


PATNA HIGH COURT 
Death Reference No. 5 of 1936 
Criminal Appeal No. 28 of 1936 

February 20, 1936 
MOHAMMAD Noor AND ROWLAND, Jd. 
EMPEROR—PRosgcuto 
TETSUS 

AZHAR MIAN——AcCCU-ED 

Criminal trial—Anaziety to avoid Police ençuiry 
—Whether indicates guilt—Murder—Held, that guilt 
of accused was not proved, 

A Polie2 enquiry is always regarded as a harass- 
ment, and anxiety to avoid it is not necessarily an 
indication of guilt. | 

Held, after considering all the circumstantial 
evidence including the post mortem examination of 
the deceased on which mainly the guilt of the 
accused rested, that it was not certain that the 
accused committed the murder. 


Cr. Ref. made by the Sessions Judge 
of Purnea in his letter No. 30 Criminal, 
dated January 15, 1936, under s. 374 ofthe 
Code of Criminal Procedure. 

Mr. K.N. Lal, for the Accused. 

The Assistant Government Advocate, for 
the Crown. 

Rowland, J.—Azhar Mian has been con- 
victed by the Sessions Judge of Purnea of 
the murder by throttling of his step-son 
Yusuf, a boy of 3 or 4 years of age. The 
case comes before us on reference for con- 
firmation of the sentence of death and also 
on appeal by the prisoneg. Ths conviction 
isnot supported by any direct evidence 
of the act afid rests on inferences from cir- 
cumstantial evidence. 
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The undisputed facts are that the accus- 
ed Azhar, a widower with two children, in 
Savan last married Tamidan, a widow with 
three children, of whom the eldest remained 
living with her brother and the two young- 
er ones Hali aged 5 and Yusuf came with 
her to live with the accused. On Septem- 
ber 30,1935, in the afternoon Azhar went 
out taking with him his own son Basiruddin 
and step-son Yusuf for the purpose of 
bringing home his cattle grazing in the 
field. He returned carrying Yusuf and 
leading Basiruddin by the hand. Tamidan 
says that Yusuf was already dead. The 
accused saysthat the boy died soon after. 
At any rate some attempts were made to 
revive him by giving him water and by 
pushing wick up his nosirils to make him 
sneeze but to no effect. The accused stated 
then what he-has adhered to throughout 
that the boy had fallen down and had a 
fit from which he died. This explanation 
was at first accepted. The witnesses Samad, 
Turab Baher Aliand Musan attended at 
the burial of the boy which Azhar per- 
formed thet evening, Bahadur Ali was told 
by Tamidan “that Azhar had taken a heal- 
thy child with him but brought him beck 
dead andhad gone to bury him. To an- 
other witness Sheikh Mahru, however, she 
seid that the accused had killed her son. 
Mahru and Behadur Ali then caused a mes- 
sage to be sent through Mehamuddin tothe 
Police outpost at Gunjuriea from whence 
word was sent totke Police-station st Is- 
lampur. Meanwhile Azhar who did not 
abscond was detained. The Police after 
obtaining the necessary order from a Magis- 
trate got the body exhumed and sent for 
post mortem examination. Tke whole prose- 
cution csse hengs on the result of that 
examination. 

The Sessions Judge thought that the ap- 
pearences as found could only be explained 
by homicidal strangulation and that the 
accused wes the only person who could have 
had the opportunity to commit the crime. 
The four assessors with whose assistance the 
trial was held were all of the contrary view 
end gave their opinion that the accused is 
not guilty. As] heve said there is no 
eye-witness of the crime. The boy Basir 
who must have been present has not been 
exemined and it does not appear that the 
Police made any attempt whatever to ob- 
tain his statement. It may have been assum- 
ed that ke was ioo young to be examined 
but the attempt should certainly kaye been 
made. The post mortem appearance were 
those of death by asphyxia, thatis o say, 
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there was frothy blood coming out of the 
mouth and nostrils; the tongue was pro- 
traded and had been bitten by the teeth ; 
the veins of the face, neck and upper 
part of the chest were dilated ; there was 
congestion in the scalp, membrances, brain, 
larynx, trachea and lungs. There were four 
bruises, one was just outside the left eye, 
one was on the left side of the lower Jaw, 
one over the right angle of the lower jaw 
and one on the centre of the front of the 
neck. Itis extraordinary that whereas the 
accused had said at once and had repeated 
before the Magistrate and the Sessions 
Judge thatthe boy had died by a fit, the 
pleader who defended him at the trial put 
no question tothe dostcr to test whether 
the post moriem appearance were consistent 
with those of death by epilepsy. He direct- 
ed his cross-examination to the possibility 
of death by snake-bite for which there does 
not appear to have been any foundation 
whatever. We have referred to the works 
on medical jurisprudence by Chevers, 
Taylor and Lyonfrom which we find that 
epilepsy causes death by asphyxia with 
symptoms of suffocation such as have 
described. The bruises on the neck no 
doubt suggest violence but the medical 
works I have referred to describe cases in 
which epileptics have been known in the 
struggles. of choking to clutch at their 
own throats and the marks on the jaw and 
neck are therefore not entirely conclusive. 
Tavlor points out that in Lomicidal stran- 
eulation one usually finds a much greater 
degree cf violence used than is necessary to 
cause death. The bruises on the deceased 
boy were small in area and no injury to the 
larynx and trachea wes found. At the trial 
the inferences from the post mortem appear- 
ances were sought to be supported by 
some evidence asto motive and conduct. 
Tamidan says that accused looked after his 
own children and neglected hers, that he 
used to threaten to kill her children if she 
neglected his children and that he used 
to bezt her. It seems to be true that ac- 
cused beat his wife ; she was found to have 
some bruises on her left leg, but her 
brother Gauhar Ali’s evidence does not sup- 
port the story of ill-treatment of Yusuf, and 
it is unsafe torely too much on Tamidan's 
statement that accused had threatened the 
boy's life. The conduct of accused in 
bringing the boy straight home and at- 
tempting to revive him does not suggest 
guilt. The burial the same night is 
referred to as indicating haste to suppress 
evidence of a crime but it does not 
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seem to have been so regarded at the time. 
I have pointed out that four witnesses 
against whom no suggestion of complicity 
is made assisted atthe burial. There was 
one incident that evening; the accused 
took six silver ornaments (tars) from his 
wife and gave them to Mahru. It is said 
that this was done toinduce Mahru to hush 
up the matter. This certainly suggests that 
accused was anxious to avoid a Police en- 
quiry but a Police enquiry is always re- 
garded as a harassment, and anxiety to 
avoid it is nob necessarily an indication of 
guilt. On consideration of all circumstances 
it seems tome by no means certain that 
the accused committed the crime with which 
he was charged. The Assistant Surgeon 
who held the postmortem examination 
gave his opinionin these terms ‘ Death was 
probably caused by asphxia which may 
have been caused by throttling.” The 
caution with which he expressed himself 
was justified I would accept the opinion 
of all the assessors and hold the accused 
not guilty. Iwould allow the appeal, dis- 
charge the reference and acquit the 
accused. 

The tars Exs. I to VI should be re- 
turned to the accused. 

Mohammad Noor, J.—l agree. 


D. Appzal allowed. 
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PATNA HIGH COURT 
Appeal from Appellate Decree No. 418 
‘of 1933 
February 20, 1936 

Wort, J. i 
JAGESHWAR SINGH— AND OTAERS 
DEFENDANTS—ÅPPELLANTS 
VETSUS 


MODNARAIN SINGH AND ANOTHER— 


PLAINTI FFS—DEFENDANTS—RESPONDANTS 

Hindu Law-—Legal necessity—Dedication or alie- 
nation by female for benefit of last male owner's 
soul—Question is mixed one of law and fact. 

The Hindu Law recognizes the validity of the 
dedication or alienation of a small fraction of the 
property by a Hindu female for the continuous 
benefit of the soul of the deceased owner. Sardar 
Singh v. Kunj Behari (3), relied on. 

But where the most substantial consideration for 
the sale deed was held by the lower Court to be 
invelid by reason of the fact that it was not con- 
ductive to the benefit of the soul of the last owner, 
namely, the son, and that in the circumstances of 
the cass, it was excessive and the lower Court did 
not misdirect itself on any question of law: 

Held, thatthe question was pertly a question of 
law and partly a question of fact and the lower 
Court found as a fact that there was no justifying 
necessity, 
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A. A.D). from 2a decision of the Suh- 
ordinate Judge of Monghyr, dated Septem- 
ber 27, 1932, confirming that of the Munsitf 
of Monghyr, dated December 3, 1930. 

Messrs. L. N. Sinha and P. Jha, for the 
Appellants. 

Messrs. Abani 


Bhusan Mukharji and 


Rajeshwari Prasad, for the Respondents. 


Judgment.—When analysed, the argu- 
ment of Mr. Sinha appearing on behalt of 
the defendant-app2llants is chiefly con- 
cerned with that item of the considerations 
the sale deed of September 26, 1929, 
which is referable to the pilgrimage to 
Banares. The learned Judge in the Court 
below has held on the authority of the de- 
cision therein quoted that the pilgrimage to 
Benares could not be considered 
legal necessity. So far as the learned 
Judge's statement purports to be a state- 
ment of a principle of law that a pilgrimage 
to Benares can never he considered a justi- 
fying necessity for alienation of a woman's 
estate, the Judg2 is clearly wrong. But 
even assuming that the learned Judge 
intended so to express himself, the reversal 
of his decision on that perticular point 
would not save the alienation which wus the 
subject-matter of this action and which 
related to five items, the three principal 
ones being Rs. 378 for the payment of a 
sudbharna bond, Rs. 500 for certain 
religious ceremony performed by the lady, 
and Rs. 84 odd for the payment of a pro- 
missory note. 

The argument of Mr. Sinha can be well 
understood having regard tothe findings 
of factofthe learned Judges in the Courts 
below. Imight say in this connection that 
the judgment of the lower Appellate Court 
is a judgment of affirmance and it is on no 
question of law that the Couris below have 
decided against the defendant, but on 
questions of fact. It would appear that 
Musammat Keshobati Kumri was the widcw 
of one Hirdai Narain and after the death 
cf Hirday Narain, Chhedi his son came to 
possess the estate, and it was after the 
death of Chhedi that the Musammat came 
into possession. She was, therefore, not in 
possession of a widow's estate but that ofa 
mother. 

Now taking the principal item of Rs. 500, 
the learned Judge inthe Court below has 
held that the Kartik Brat Uddyapan cere- 
mony was not conductive to the benefit of 
the son’s soul, and therefore, cn 
that ground and en the ground 
that the gmount in the circumstances was 
excessive, has held against that particular 
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item. So far as Rs. 378 was concerned, the 
trial Court came to the conclusion also on 
facts that the item was not justified and 
the same may be said in respect of Rs. 84 
odd. Now it is important to notice that the 
learned Judge in the trial Court came to the 
“ conclusion that the defendants who were the 
appellants before this Court and who ad- 
vanced the money and were the purchasers, 
acted most carelessly without ascertaining 
whether the Musammat had any necessity 
foritor not. Now that finding was that 
there was no proper and buna fide enquiry. 
The appellants appear to have been content 
with that finding because we see from their 
notice of appeal to the lower Appellate 
Court that he makes no grievance with 
regard to it, but bases his case, as he did 
partly in the trial Court, on the ground that 
necessity in fact existed. Now the princi- 
ples of law applicable to a case of this kind 
are to be found first of all inthe leading 
case of The Collector of Masulipatam v. 
Cavaly Vencata Narainapah (1) in the 
decision of the Calcutta High Court in 
Khub Lal Singh v Ajodhya Misser (2) and 
the decison quoted with approval by the 
Privy Council in Sardar Singh v. Kunj Bi- 
hart Lal (3). In the last named case the 
following statement appears: 

“In their Lordships’ opinion the Hindu Law re- 
cognizes the validity of the dedication or alienation 
of a small fraction of the-property by a Hindu female 
for the continuous benefit of the soul of the deceased 
owner, 

In the case before me the most substantial 
consideration for the sale deed is held to 
be invalid by reason of the fact that it was 
not conductive to the benefit of the soul 
of the last owner, namely, the son and that 
in the circumstances of the case, it was 
excessive. This was partly a question of 
law and partly aquestion of fact. The only 
decision of the learned Judge in the Court 
below which could in any way be criticised 
is the somewhat general statement regard- 
ing the religious pilgrimage to which I 
referred in the earlier part of my obsrva- 
tion. Itis not seriously contended by Mr. 
Sinha that as regards the other items, the 
learned Judge has misdirected himself on 
any question of law. Itis clear from the 
finding of the learned Judge in the Court 
below ihat,in all the circumstances of the 
case, he has found as a fact that there was 


(1) 8M I A 529; 2 W R P O 61; 1 Suther 676; 1 Sar 
3 


23. 
(2) 43 © 574; 31 Ind. Cas. 433; 22 C L J 345. 
3) 44 A 503; 69 Ing, Cas. 36; AIR 1992 P O 261; 


LW 871, 31 M L T 253; 37 OL J 383; 44 ML J 


16 
766; 27 O WN 653; 25 Bom. L R 648;2 P W R 1923; 49 
T A 383 (P. 0). 
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no justifving necessity and on the fact it 
could hardly be contended that there was. 
For these reasons it seems to me that the 
appeal fails and must be dismissed with 
costs. 
D. Appeal dismissed. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 465 of 1935 
January 30, 1936 
AppISon AND ABDUL RASHID, JJ. 
CHANDAR BHAN AND ANOTAER—PLAINTIFFS 
——ÅPPELLANTS 
VETSUG 

MOHAMMAD AND OTABR—DEFENDANTS 

AND ANOTHER—P LAINTIFFS—RESPCNDENTS 

Custom (Punjab) — Adna malik and Ala Malik— 
Wajib-ul-arz of 1902—Adna malik rights, if can be 
acquired under it merely by breaking up shamlat and 
offering jhuri to A Jamaliks—Sind Sagar Doub Coloni- 
sation Act (I of 1902), s. 5 proviso—Effect of-— 
Surrender under agreement between Government and 
landowners not taking place — Agreements and wajib- 
ul-arz, if rendered inoperative. 

The provisions of the wajib-ul-arz of 1878 ceased to 
be operative in 1902 when the new wajib-ul-are was 
framed, and under the provisions of the new 
wajib-ul-are no cne can acquire Adna malkiat 
rights in the village shamilat, merely by breaking up 


such shamilat land offering “jhuri’ tothe Ala 
Maltks. 
The plaintiffs andthe defendarts were both Ala 


Maliks inthe village in question. The plaintiffs 
broke up the land in suit between the years 1902 and 
1928, and their principal contention was that by 
breaking up this land and by paying or offering to 
pay “jhure” to the Ala Maliks under the .terms of 
the wajib-ul-arz of the year 1878, they became Adna 
Maliks inthe land in suit. The case of the defendant 
was that the conditions embodied in the wajib-ul-arz 
of 1878, to the effect that an Ala Malikby breaking 
any part of tne shamilatland could by offering 
“Shure tothe other Ala Maliks, which. the latter 
had no right to refuse, aquire Adna Malkiat rights, 
was abrogated by the provisions of the wajib-ul-arz 
ccmplied in the year 1902 in pursuance of the 
provisions of the Sind Sagar Doab Colonisation 


ct: 

Held, that the egreements between the Government 
and the land owners became operative from the dates 
on which they were executed and the provisions of 
the wajtb-ul-arz also came into force in the year 
1902. Under the proviso to s. 5 the surrender under 
tne agreements had to take effect from the date of 
the beginning of the excavation of the canal, and the 
mere fact that the surrender under the agreements 
did not take place, did not make the agreements and 
the wajib-ul-arz inoperative. Inany case, the wajib- 
ul-arz became binding on the parties to the present 
litigation from the year 1902, and as the breaking of 
the land in the present casetock ylace after the 
year 1902, the provisions of the wajib-ul-avz of 1909 
and 1924 wculd govern the present case, 


S. C. A, frcm the decree of the District 
Judge, Mianwali, dated November 26, 1934, 
affirming that of the Subordinate Judge, 
Fourth Cless, Bhakkar, dated June 11, 1934, 
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Mr. Mehr Chand Mahajan, for the Appe!- 

ents, 

Mr. Har Gopal, for the Respondents. 

Judgment.—tThis appeal hes arisen out 
of an action brought by the plaintiffs for a 
declaration to the effect that they were 
entitled to Adna Malkiat, rights in respect 
of certain portions of the shamilat lend in 
village Sageu Shumali in Mianwali District, 
described in the plaint, on the condition 
that they paid a certain due called “jhuri™ 
to the defendants. The plaintiffs and the 
defendants were both Ala Maliks in the 
village in question. The plaintiffs broke up 
the land in suit between the years 1902 and 
1928, and their principal contention was 
that by breaking up this land and by pay- 
ing or offering to pay “jhuri” to the Ala 
Maliks under ihe terms of the wajib-ul-arz 
of the year 1878, they became Adna Maliks 
in the lend in suit. 

The case of the defendants was that the 
conditions embcdied in the wajib-ul-arz 
of 1878, to the effect that an Ala Malik by 
breaking any part of the shamilat lend 
could by offering ‘“‘jhuri” to the other- Ala 
Malik:, which the latter had no right to 
refuse, acquire Adna Malkiat rights, was 
abrogated by the provisions of the wajib-ul- 
arz compiled in the year 1902 in pursuance 
of the provisions of the Sind Sagar Doab 
Colonisation Act. The trial Court dismissed 
the plaintiffs’ suit, and their appeel having 
been dismissed by the learned District 
Judge, they have preferred a second appeal 
to this Court. 

All the questions raised in the grounds of 
appeal with the exception of one which will 
be dealt with later only, have been decided 
by two Division Benches of this Court in 
Civil Appeal No. 657 of 1934 (Bhide and 
Currie, JJ.) and Civil Appeal No. 674 of 
1932 (Jai Lal and Coldstream, JJ.) ou 
November 6, and January 15, 1935, respec- 
tively. Weagree with the conclusions of 
the learned Judges in those cases, that the 
provisions of the wajib-ul-arz of 1878 ceased 
to be operative in 1902 when the new wajib- 
al-arz was framed, and that under the provi- 
sions of the new wajib-ul-arz no one could 
acquire Adna Malkiat rights in the village 
shamilat, merely by breaking up such 
' shamilat and offering “jhuri” to the Ala 
` Maliks. l 

The only point argued by the learned Coun- 
sel for the appellants was that under s. 5 of 
the Sind Sagar Doab Colonisation Act, 1902, 
the Local Government was entitled to pre- 
Bcribe the conditions of agreements to be 
putered into with the owners of land appli- 
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cable tothe surrender to the Government 
of the rights cf land owners, tenants and 
rights holders, respectively, but that these 
agreements were subject to the proviso that 
the surrender under the agreement shall 
take effect on and from the date on which 
the excavation of a permanent flow canel 
from the Indus in the Sind Sagar Doab shall 
begin. It was urged that as the excavation 
ofa permanent fow canal never began, the 
agreements entered into between the Goy- 
ernment and the land owners never became 
operative, and. that the provisions of the 
wajib-ul-arz of 1902 also remained inopera- 
tive. According to the learned Counsel, 
the failure on the part of the Government 
to start excavation of a permanent flow 
canal in the Sind Sagar Doab kept the 
provisions of the wajib-ul-arz of 1878 intact, 
and the appellants were, therefore, entitled 
to acquire Adna Malkiat rights merely by 
breaking up the land and offering “jhuri” 
to the Ala Maliks. In our opinion, this 
contention is devoid of all force. The 
agreements between the Government and 
the land owners became opsrative from the 
dates on which they executed and the provi- 
sions of the wayjti-ul-arz also came into 
force in the year 1902. Under the proviso to 
e. ð the surrender under the agreements 
had to take effect from the date of the 
beginning of the excavation of the canal, 
and the mere fact that the surrender under 
agreements did not take place did not make 
the agreements and the wajib-ul-arz in- 
operative. In any case, the wajib-ul-arz 
became binding on the parties to the pre- 
sent litigation frem the year 1902, and as 
the breaking of the land in the present case 
took place after the year 1902, the provi- 
sions of the wajib-ul-arz of 1902 and 1924 
would govern the present case. It may 
be stated that the provisions of the wajib-ul- 
arz of 1924 were identical with the provi- 
sions of the wajib-ul-are of 1902. 

For the reasons given above, we affirm 
the decision of the Courts below and dismiss 
this appeal. Parties will bear their own 
costs in this Court, 

N. Appeal dismissed. 


PATNA HIGH COURT 
Appeal from Appellate Decree No. 789 of 1933 
February 18, 1936 
Wort, J. 
ALIJAN MIAN —PLAINTIFE—APPELLANT 
VETSUS @ 
JATAN THAKUR AND OTHERS—DEFENDANTS 
* RESPONDENTS 
Abandonment—Member selling his interest in pr 





Sud 
nerty—W hether amounts abandonment + No case of 
abandonment or ouster of member made out—-Sale of 
interest by such member — Purchaser not proved to be 
in possession—Whether can claim partition — Parti- 
tron. 

The only case of abandonment that was made out 
was that a member ofa family after his interest had 
been sold went to live in another place! 

Held, that it was not sufficient in law to establish 
that that member of the family had relinquished all 
his interest in the property. 

Unless there is a definite case of a member of the 
family relinquishing entirely his interest in the 
family property or a definite case of ouster establish- 
ed, the mere fact that the purchaser from such member 
failed to prove that he was in actual possession does 
not disentitle him to partition. | 

A. A.D. from a decision of the Additional 
District Judge, Muzaffarpur, dated April 29, 
1933, confirming a decision of the Subordi- 
nate Judge, Muzaffarpur, dated February 
29, 1932. 

Messrs. 9. S. Bose end Syed Hasan, for the 
Appellant. 

Mr. Sant Prasad, for the Respondents. 

Judgment.—This appeal arises out of a 
partition suit brought by the purchaser of 
the undivided share of defendent second 
party, who was defendant No. 5 in the 
action andis the son of one Adya. There 
was no question inthis suit that the share 
purchased was the interest of Adya as both 
the Courts below have found that Adya’'s 
interest was sold more than thirty years ago. 
The share which has been purchased by the 
plaintiff is that share in the family property. 
which at one time belonged to Bir who, it 
will be seen from the genealogical table at 
Lhe head of the trial Court’s judgment is the 
brother of Adya.. Now the case has been 
dismissed ‘substantially on one point that 
Adya and his son, after his interest in the 
family property had been sold, went away 
and lived in another place and took no 
further interest in the family concerns 
particularly in the family property. That 
is what I understand from the judgment of 
the learned Judge in the Court below in 
his statement that the story of the defend- 
ants that there had been an abandonment 
was correct. The defendants had relied, 
however, upon thi 
vendor of the plaintiff had been ousted from 


his interest in the family property and that - 


they were in adverse possession. The 
matter 1 think is concluded by the decision 
of the Privy Council in Radhoba Baloba 
Vagh v. Aburao Bhagwanitrao Shirole (1) 
and by reason of the decision of tke learned 

(1) 56 IA 316; 118 Ind. Cas. 1; A I R 1929 PO 231; 
57 MLJ 287; 50 QL J 135; 33 O W N 1006; Ind. Rul, 
(1931) P C 281; 31 Bom. L R 1030;6 O WN 786; 30 
X, W 514; 53 B 699; (1929) A L J 103]; (1929) MWN 


852 (PO). 
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District Judge confiliining the decision 0, 
the trial Court that there was no actus 
evidence of ouster. Prima facie, therefore» 
the defendant second party end the 
plaintiff would be entitled to partition 
subject to limitation es provided by Art. 127 
of the Limitation Act. The Judgein the 
Court below, Lowever, has decided the case 
on the question of abandonment and the fact 
that the plaintiff came into Court esserting 
actual possession of the interest of himself 
and of defendant second party his vendor. 
Having failed to make that out, and that hav- 
ing been quite clearly disproved, the Courts 
below disallowed the plaintiff's claim. The 
learned Subordinate Judge relied upona 
decision of the Calcutta High Court to the 
effect that where the plaintiff comes forward 
with the allegation of actual possession and 
fails to prove that, there is no ground for 
allowing him to rely upon the presumption 
that the defendants’ possession is his posses- 
sion also. 

It is with some reluctance that I ecme to 
the conclusion in this case that the Judge 
was wrong in this regard. Unless there is 
a definite case of a member of the family 
relinquishing entirely his interest in the 
family property or a definite case of ouster 
established, the mere fact that the plaintiff 
failed to prove that he wasin actual pcsses- 
sion does not disentitle him to partition. 
The Judge in the Court below here has, as 
I have already said, relied partly on the 
story of abandonment and partly cn the 
ground which I have. just referred to, 
namely, that the plaintiff failed to prove his 
possession. The only case of abandonment 
that was made out it appears was that Adya 
after his interest had been sold went to 
live in another place. Ican hardly accept 
that as proof or sufficient in law to establish 
that that member of the family had 
relinquished all his interest in the property. 
There was no question in this case that the 
family was joint, although it has been 
argued by the learned Advocate on behalf 
of the respondents that the assertion by the 
plaintiff that he bought one-sixth interest 
indicated that the members of the family 
were separate. But, as I have said, itis 
quite clear from the decisions of the learned 
Judges of the Courts below that the family 
was joint. That being so, and there being 
no case of ouster and no sufficient case of 
the plaintiff or his vendor having relin- 
quished his interest in the property, in 
spite of the fact that the. plaintiff failed to 
make out the case which he attempted to 
prove, he was entitled to partition, Isay | 
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come to this decision with reluctance having 
regard to the fact that the plaintiff well 
knew that he was not in possession as he 
alleged. But in the circumstances of the 
case the plaintiff was entitled to partition, 
and, therefore, the judgment of the learned 
Judge in the Court below will be set aside 
and the plaintiff will be entitled toa 
preliminary decree for partition. Having 
regard tothe fact that he failed to prove 
his case which he set out to prove, he will 
not be entitled to costs. 

Leave toappeal under the Letters Patent 
is granted. 


SIND JUDICIAL COMMISSIONER'S: 
COURT 


Civil Reference No. 125- of 1935 
January 8, 1936. 
Davis, J.C. AND -Munta, A. J. O. 
In re REFERENCE sy tas DISTRICT 
- REGISTRAR, DADU 
Court Fees Act (VII of 1870), Sch. II, Art. 6— 
. Stamp Act (II of 1899), Sch. I, Art. 57—~Security bond 
executed in mofussil by surety under O. XLI, r. Sor 
r.6, Civil Procedure Code(Act V of 1908)—Court-fee 
payable—Siamp duty for bond. ` — 

When a mortgage deed is executed. by a surety 
under O. XLI, r. 5.or r. 6, Civil Procedure Code, it ia 
liable to a court-fee under Art. 6 of Sch. II, Court 
Fees Act, and to stamp duty under Art. 57, Sch. I, 
Stamp Act. Thisis so -only in relation to deeds 
executed inthe mofussil: In Karachi itself an 


equitable mortgage only is created hy deposit of- 


title deeds. Ghulam Muhamad v. Emperor (l), 
Tulla Shah-Ram Saran Shah v. Ghulam Hussain 
(2) and Junior Secretary to the Board of Revenue U. 
P. v. Lalta Bakhsh Singh (3), followed. In re Stump 
Reference by the Board of Kevenue (4), not followed. 
In re Reference fromthe Munsif 4th Court Habiganj 
(5), referred to. 


Mr. C. M. Lobo, for the Government Plea- 
der. 

Mr. Kimairat Bhojra;, for the Amicus 
Curiae. 


Judgment.—This is a reference to us 
by the Registrar of Dadu District for a 
decision as tothe correct stamp duty to 
be levied on security bonds given under 
the orders of the Court. This matter came 
before a Judges’ meeting which decided 
that Art. 57 and not Arc. 40 of the Indian 
Stamp Act was applicable. But to this 
decision the Inspector-General of Registra- 
tion demurs adhering to the decision al- 
ready taken by him that Art. 40 of the 
Indian Stamp Act applies and fortifying 
by a reference to a ruling ofthe Lahore 
High Court in Ghulam Muhammad v. 
Emperor (1). We have had the benefit of 
hearing arguments from Mr, ` Lobo on he- 
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half of Government and Mr. Kimatrai as 
amicus curiae, and these arguments were 
not placed before the Judges at their 
meeting. We have after full consideration 
come to the conclusion that security bonds 
in the mofussil are liable to court-fee un- 
der s.6 and Art. 6, Sch. Il, Court Fees Act 
and to stamp duty under Art. 57, Sch. |, 

tamp Act. 

This question, however, is not free from 
difficulty there are two decisions of the 
Lahore High Court reported in the same vo- 
lume of A. I. R. 1933 Lah, 89 [Gulam Muham- 
mad v. Empzror (1)], and A. I. R. 1933 Lah. 
1004 [Fullah Shah Ram Saran Shah v. 
Ghulam Hussain (2)|, which do not appear 
conclusive. There is also a conflict of 


‘Opinion between the Lucknow Chief Court 


which holds that Art. 57, Stamp Act, ap- 
plies to a security bond taken únder 
O. Kul, r.6, Civil Procedure Code vide, 


Juntor Szcretary to the Board of Revenue, 
.U P. v. Lalia Bakhsh Singh (3) and the 
-Allahabad High Court which holds that 
‘ima like case Art. 40, Stamp Act, applied 


vide In re Stamp Reference by the Board 
of Revenue (4). ‘The Calcutta High Court 
in a case In re R2ference from the Munsif 
4th Court, Habigan) (5), deals with an 
aspect of the matter not referred to in a 
previous judgment ofthat Court, finding 
that asecurity bond executed in pursuance 
ofan order of the Court under the Civil 
Procedure Code is not only chargeable 
with duty if itis of the kind described 
under Art. 40 or Art.57, Stamp Act, but 
is also chargeable with court-fee undeér 
Art. 6, Sch. If, Cuurt Fees Act and reference 
has been made in that judgmant to the 
residuary Art. 15 which is an article of 
exemption. 

The judgment of the Lahore High Court 
upon which the learned Inspector-General 
of Registration relies makes no reference 
to the court-fee and infact finds that the 
Article applicableis not Art. 40 as the 
learned Registrar contends but Art. 57. 
Tnis is the case of Tullah Shah Ram Saran 
Shah v. Ghulam Hussain (2). In our opin- 
ion where asecurity bond is taken under 


(1) AI R 1933 Lah. 89; 141 Ind. Cas, 391; 14 Lah, 
281: 34 P L R 132; Ind. Rul. (1933) Lah, 127 


S B). 
: ars I R 1933 Lah. 1094; 147 Ind. Cas, 671;6 R L 
441; 15 Lan. 78. 

(3) 6 Luck 691; 132 Iad. Cas. 225 A IR 1931 
Oudh 99; 80 W N 116; Ind. Rul, (1931) Oadh 244 
5 B). 
052 A 844; 131 Ind. Cas, 6714 AIR 1931 All, 189; 
(1931) A LJ 41; Ind. Rul. (1931) All. 419 (F B). 

(5) 53 C 10b; 89 Ind, Cas. 289; 4 IR 1925 0al. 908; 
42 QOL 75; 290C WN Bal, 
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Table to coutt-fee under s. 6 and Art. 6 
‘Sch. I, Court Fees Act, end to stamp 
« duty: under’ Art. 57, Stamp Act. In coming 


“ to this decision we rely upon the wording 


- of the relevant sections of the Acts them- 


_ selves. 


Sofar as the Court Fees 
concerned, ` 


Act is 
‘s.6 merely prohibits receipt of 


_ any document by any public officer unless 


the proper fee- hes been paid. Article 6, 


Sch. U, Court Fees Act, refers to bail bonds 
or other instrament of obligation given 


‘in pursuance of an order made by a Court 


or Magistrate under any section of ihe 
Criminal Procedure Code, 1882, or the Civil 
‘Procedure Code, 1908, and not otherwise 
providedfor by this Act. It appears clear, 
therefore, that a court-fee is payable on a 
security bond given in obedience to the 
orders of tLe Court under O. XLI, `r. 6, 
Civil Procedure Code and a reference may 
be made tos. 145, Civil Procedure Code, 
whereby the liability of any person who 


“has $tocd surety may be enforced. So far 


'as Art. 57, Stamp Act’ is concerned, ihe 
words which arethe cause of a difference 


"of opinion between the Allahabad and the 


Lucknow , Courts are those words which 
relate to ihe execution ‘by a “surety to 


“ pecure the due performance of a contract,” 


for itisthe view of the Lucknow Chief 
Court that Art. 40 on its face applies to a 
mortgage simpliciter and excludes from 
its provisions by special words an agree- 
ment relating to deposit of title deeds, 


' pawn or pledge, bottomary bond, mortgage 


‘ofa crop respondenita bond, or security 


bond, whlist against the words “security 
bond” is ‘written in brackets (No. 57), so 
that there excluded from Art. 40 by 
express provision « security bond or a 
mortgage deed included = specifically in 


' Art. 57. Itis, however, the opinion cf the 


Judges of the Allahabad High Court that 
the matter is not so simply to be decided, 
that while itis true that Ar. 57 relates to 
security bond or mortgage deed executed 
by way of security for tne due execution 
of an office, or to account for money or 
other property received by virtue thereof, 
or executed by a surety to secure, due 
performance of a contract, what is meant 
by the term ‘contract isa contract with- 
jn the detnition of that term in the Con- 
tract Act and that between a Judge ind 
the surety there can be no enicrceable 
contract. But itis argued inat iLe cbjec- 
tion which is thug brought ¿gansi Aru. v7 
can be brought against Art. 40- es well 
for @ mortgage is also a contratt' end ifa 


“In te RERBRENGH By THe DISTRICT REGISTRAR, baby (SIND) 
O." ALI, r. 6, Civil Procedure Code, it is 


Pring a security bond or 


“a contract 
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security bond or mortgage deed executed 
by way of Security is open to the objection 
that between a Judge end the surety, there 
can be no enforceable contract under 
Ait. 57, so between a Judge and a surety 
there can be ro enforceable contract under 
Art. 40. But no reference sofar as we 
can see, has been made in these judgments 
tos. 145, Civil Procedure Code, and reterence 
may here conveniently be made to the case 
of Kasturi Lal v Goverdhandas (6); which 
deals with registration of documents 
hypothecating immovable property as secu- 
rity which decides registration is not neces- 
sary and stresses the fact that the giving cf 
security is part of a judicial proceeding. 
Under s. 145, Civil Procedure Code, power 
is given to tne Court to enforce the eae 
of a surety and there would be, so far 

we can see, no difficulty in a Court oe 
forcing its order if the deed hypothecating 
property be held tofall under Art. 40 or 
under “Art. 57, on the ground that acon-. 
tract between the Court and the surety is 
not enforceable. But the objection to 
a mortgage deed 
under Art. 57, though the words of that 
Article at first sight seem appropriate les 
in the opinion ofthe learned Judges of 
the Allanabad High Court in the words 
“to secure the due performance of contract” 
for the security bond is executed if Art. 97 
applies, to secure the due performance of 
between the sudge and the 
judgment-debtor and between the Judge 
and judgment-debtor no contractual re- 
lations can be properly established or en- 
forced. But witn all respect to the learned 
Judges who decided that Art. 40 applies 
and “hot Art. 57, it appears to us that the 
objections if valid so far as Art. 57 18 
concerned, are equally valid so far as Art. 
40 is concerned. A mortgage is also a 
contr.ct and the dithculties that exist 
against the enforcing of a centract under 
Art. 07 would arise equally in tue Cose of 
a contract under Art. 40 and tuis inter- 
pretation would force us back upon the 
1esiduery Art. 15. Weare not piepured to 
accept Luis Opinion and our opinion 15 with 
all respect the same as tue ULPUNUNS urine 
Judges of tue Lucknow aud Lanoire Cv urs 
to Whiew We Have referred, that oic 97, 
aud uus ari. 40 apples. 

Our chswer ture lerci€NcCe, testa, - 
IS Wa WAON & Mullg.ge Qeeu 16 EXtCWLEd 
byw Suie1y under U. all, rrn. è wu 6; 
Civil bivceuure Cede itis habie to ccuit- 


(6) 15 Lah. 252; 149 Ind. Cas. 300; A I R 1984 Lah, 
138; 36 P L k oth; 64 L 665 (F p) 
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fee -under Art. 6 of Sch. I, Court Fees 
Act, and to stamp duty under Art. 57, Sch. J, 
Stamp Act. This answer of course is only 
In relation to deeds executed in the mofus- 
stl. In Karachi itself an equitable mort- 
gage only is created by deposit of title 
deeds, 
N. Answer accordingly. 


reine sib, deme 


MADRAS HIGH COURT - 
Original Side Appeal No. 29 of 1935 
December 10, 1935 

l Mapaavan Narr AND STONE, JJ. 

K. V. Au. Ru. ALAGAPPA CHETTIAR— 
l APPELLANT 
; ; versus 
Tus OFFICIAL ASSIGNEE AND ANOTHER—- 

RESPONDENTS 


Presidency Towns Insolvency Act (IIT of 1909). 


s. Ta, cl. 2 ,s, 85- Power of Insolvency Court to order 
“payment of sums out of insolvency estate for the 
defence of the insolvent against a criminal charge. 


An Insolvency Court has power to order the pay-- 


ment of sums out of the estate of the insolvent in the 
hands of the Official Assignee for the defence of the 
-insolvent against a criminal charge, especially where 
the Official Assignee is of opinion that it is desirable 
from the point of view of the creditors generally that 
the criminal proceedings should be adequately de- 
fended. .. 

The word ‘support’ in s. 75 of ths Presidency Towns 
Insolvency Act is wide enough to justify the making 
of such as allowance. 


0. 5. A. against the judgment of Mr. 
Justice Mockett, dated September 30, 1935, 
and passed in tue exercise of the Insolvency 
Jurisdiction of the Original Side of the Hign 
Court in Application No. 355 of 1935 in L P. 
No. 331 of 1935. 

Mr. N.T. Shamanna, for the Appellant. 

Messrs. King and Partridge, for the 
Respondents. 

Judgment.—This appeal is from an 
order ot the 1earned Judge sitting in insolv- 
ency. It raised a snort point which does 
Not appear to nave been the subject of any 
reporved decision, althougn tuere is an 
obiter dictum by Wrignt, J. reported in 
Charlwoud In re Masiers Ex parte (1). 
ine point at tue time it is taken 
before us is one that is to a large extent 
academic, for it concerns the power of 
the Court to order the payment of sums 
out of the estate of wwe insolvent in tne 
hands or tne Official Assignee for tue 
detence of tne insoivent against a criminal 
Charge. Tne reason why as the time the 
puint is urged before us it is academic is 
unat in tact the payments have been made, 
tae inqiliry.in respect of which the legal 

(1) (lowo) 45 Q b D 616; 53 L T 767; 2 Morr, 255, 
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expenses were incurred is over and it is not 


suggested that there is any Possible means 
of recovering the sums spent away should 


` we come to the conclusion that the learned 
Judge was wrong in passing the order that 


he did. This position could easily have 
been avoided by the creditor, who is the 
only creditor or person opposing either the 
making of the order or the order when made 
applying that the matter should be ex- 
pedited. The question at issue is a very 
short one and there was no need whatever 
to have the proceedings printed and the 


appeal could have been heard within a 


very short time of the passing of the order. 
However, now that the matter has come up 
before us, we shall dispose of it. 

The appellant asked us to treat. the point 


“in issue as a pure point of law restricted to 


a discussion of ss. 85 and 75 of the Presi- 


. dency Towns Insolvency Act, and in support 


of his argument that there was no power in 
the Court to make such a provision as this, 
hé cited a number of English cases In re, 
Sinclair (2), Beyis & Craig, In re, Cooper 
Ex parte (3) and Charlwood In re, Masters; 
Ex parte (1). In our opinion, save for the 
obiter dictum of Wright, J. contained in the 
last mentioned case none of these cases are 
in point. I shall deal with them before 
passing on to consider the point that is at 
issue. In rz, Sinclair (2), decided that 
where a debtor pays moneys to his Solici- 
tor for the purpose of enabling his Solicitor 
to pay those moneys out on account of out of 
pocket expenses including Counsel's fees in 


opposing the proceedings in bankruptcy that 


have been commenced, such moneys Cannot, 
should the debtor be adjudicated be recover- 
ed by the trustee in bankruptcy, even 
though the Solicitor knew of the acts of 
bankruptcy on which the proceedings were 
based. It should be observed that the 
motion was made by the trustee in bank- 
ruptey and the ground for it was tnat the 
money in question was part of the estate of 
the bankrupt. It was held that on the facts 
the money in question when paid away by 
the debtor to his Solicitor ceased to be part 
of the estate of the bankrupt. As Cave, J. 
observered at p.-618*: 

“Tt might just as well be said that if a bankrupt 


. goes into a baker's shop, who kiows tnat he nau 


committed en act of bankruptcy, and pays for a tour 
ut bread, the trustee can recover the money fruin tng 
baker.” 
(z) (1894) 1 Manson 66; 10 R 143; 7) L T 561; 42 
W n 432. e 
3) (1894) 1 Manson 42; 63 LJ Q B 341; (1894) Q B 
613; 10 R 132° TPL I 333. 


“Page of (lube) 15 Q B Dega T 
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‘He also observed, 

“It is right thet a man should have legal advice 
and assistance against a bankruptcy petition, but 
if a Solicitor has to refund money paid to him for 
such a purpose & man would be left defenceless 
because nobody would act for him,”. 


In Beyts & Craig, In re, Couper lix parte 
(3), the facts were: Two partners were 
arrested on a charge of forgery. They paid 
over a sum of money to their Solicitors who 
at the same time verbally undertook to 
provide, for their defence: Four days later 
they became bankrupt. ‘The Solicitors were 
ordered to repay the money. which in fact 
had been applied by ihem in the bank- 
rupt’s defence. There again, the motion 
was filed by: the trustee in bankruptcy. The 
question was, was the money part of the 
estate of the bankrupts or had it passed 
away from the bankrupts? If it had ceased to 
be part of the bankrupt's estate it could not 
be recovered, if it remained part of the bank- 
iupts’ estate it could be recovered. It “was 
held that the Solicitors’ authority to expend 
the money was determined the moment the 
bankruptcy petition: was filed, subject to 

ayment of costs up to that date. It follow- 

ed that, thereafter the - Solicitors had no 
-authority to expend:the money. It followed 
that the. money was in the hands of the 
Solicitors unexpended in the-eye of the law; 
it was money thus in:the hands of the 
Solicitors:as part of the estate of the bank- 
rupts. The conclusion immediately follow- 
ed that: the trustee in bankruptcy could 
recover it back. The learned Judge, -one 
of the most experienced of the Insolvency 
Judges, Vaugham Williams,J., as he then 
was, observed at p. 59*, 

- “TI should have been gled to find in favour of the 
Solicitors here if I could, and for this reasun I allow- 
ed evidence to be given to soe if there had been 
acquiesance on the part of the trustee. Lf I could have 
found that the trustee had taken subject to this 


agreement, I should have allowed: the Solicitors to 
retain the money.” 


In Charlwood In re, Masters, Ex parte (1); 
the person who subsequently became bank- 
rupt paid over a lump sum of money to the 
Solicitor under a binding contract that the 
Solicitor snould provide for his defence on 
_acharge of murder. Later but before his 
trial he became bankrupt. The trustee in 
bankruptcy applied in the appropriate 
County Court for the repayment of the sum 
so paid to the Solicitcr. ‘the County Court 
retused the application. An appeal was 
- taken to a Divisional Court sitting 18 Bank- 
ruptey and the members of the Court were 
Vaugham Williams and Wright, JJ. They 
dismissed the appeal. . It wis held that the 
#Page of (1894) 1 Manson.—| Ea] " 
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agreement which was entered into before 
any act-of bankruptcy was binding that the 
agreement was to the effect that the sum 
paid was to be the whole amount to be 
charged by the Solicitor, that is, it was a 
lump sum paid for detinite services, that it 
was thus no longer a sum belonging to the 
estate of the bankrupt and that ihe only 
question that remained was whether it was 
a transaction which gave to the Solicitor an 
undue preference. ‘the Court came to the 
conclusion that there was nothing to show 
ihat the agreement was a device to defeat 
the bankruptcy law and it followed that the 
trustee was not entitled to it; because it had 
ceased to be part of the bankrupv’s estate, 
not entitled to it as being paid by way o£ 
undue preference because it was not Snown 
to have been paid as an undue preference. 
Wright, J. puts the matter almost in a 
sentence: 


“Here isa bona fide business agreement, and the. 
money was no longer the property of the debtor.” - 


He adds, 


“I desire only to add that if the law is so inhuman 
as not to allow for a bankrupt’s defence, I think the 
Official Receiver would be ,justified in making an 
allowance for the purpose under r. 325." 


Rule 325 as it stood at the date is the 
Same as r. 312 under the present bank- 
ruptcy rules and both are very similar to 
8.75 of the Presidency Towns Insolvency 
Act. There is, however, this difference that 
under our Act power is conferred upon the 
Court, whereas under the English rules 
itis @ Power conferred upon the Official 
Trustee. 

The power in question which we have to 
consider is that contained in s. 75 cl. (2) of 


the Act. It 1s as follows: 

“ Subject as aforesaid the Court may, frem time 
tu time make such allowance as it thinks Just to the 
insolvent out of his property for the support of the 
Insolvent and his family.” = 


This power -conjoined with s. 85, which 
gives discretionary powers to tne Official 
Assignee and in particular, enables him to 
apply to the Court for directions in relation 
to any particular matter arising in the 
insolvency and gives him a discretion in the 
management of tne estate, is relied upon as 
justifying the making of the allowance 
which the learned Juage made in that case. 
Before we examine it, it is necessary tu 
make some preliminary remarks with 
regard- to the nature and form of the appli 
cation and the opposition to it. The appli 
cation which is No. 331 of 1935 was takebe 
out by Mr. Mclver, one of the insolvents ande 
it asked that directions be given to the 
Official Assignee to pay to tne insolvent’: 
Solicitor funds sufficient to defend’ thre. 
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criminal cases pending in the Chief Pre- 
sidency Magistrate’s Court. It was support- 
ed by an affidavit by Mr. McIver and also 
by the report of the Official Assignee. The 
only counter-affidavit that was filed not 
on behalf of the creditors generally but on 
behalf of the petitioning creditor. There is 
nothing before us for in this respect para. 8 
cannot be relied upon as proving that the 
other creditors were supporting the opposi- 
tion, toshow that the petitioning creditor 
in any way represented the general body of 
creditors. The report of the Official Assignee 
contains inter alia the statement: 

“It is certainly necessary from the point of the case 


against the Chartered Bank that the criminal pro- 
ceedings should be properly defended.” 


The case against the Chartered Bank 
comes into the story in the fcllowing 
way:—The insolvents who (as stated without 
contradiction), have become indebted in a 
large sum of money, have pending a case 
against the Chartered Bank in which a 
large sum of money is claimed. We are 
not of course in the least concerned with 


the probable result of that case, but it is’ 


said, also without contradiction, that if that 
case should end in favour of the insolvents, 
the creditors of the insolvents, if not paid 
in full, will be paid nearly in ful]. On the 
contrary, if the case and the other czse 
should fail, then it is said, again without 
contradiction, that the estate will be very 
little larger then it is at present and the 
probable dividend will be in the neizh- 
bourhood of four annas in the rupee. It is 
thus clearly very desirable from the point 
of view of the creditors generally, that the 
case against the Chartered Bank should be 
won and that nothing that should imperil 
that case should be suffered. The Official 
Assignee, who is a very experienced officer, 
has committed himself to the opinion that 
itis “certainly necessary” from that point 
of view that the criminal proceedings 
should be adequately defended. This 
would, in our opinion, probably without 
more, justify the finding of reasonable sums 
for the purpose in hand. But the learned 
Judge has not based himself on that at all 
but upon s. 75. Before us his conclusion is, 
however, also sought to be supported on 
that ground and we think that on that 
ground it can be supported. We also think 
that it can be supported on the ground that 
the learned Judge founded himseif upon. 
The critical word in s. 75 is the word 
“support” and it will be noted that the 
persons that are to be supported not only 
the insolvent but also his family. It had 
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been suggested that the support must be 
restricted to such support as is immediately 
necessary to maintain life. This, however, 
is not the primary meaning of the word. 
According to the Oxford Disctionary. . the 
primary meaning is: 

“The action or an act, of preventing a person from 
giving way ;backing him up, or taking his! part; 
assistance, countenance, backing.” 

The second meaning 15, 

“Bearing or defraying of charge or expense,” 


The third meaning 15, 

“The action of keeping from failing, exhaustion, 
or perishing, especially the supplying of a living 
thing with what is necessary for, subsistence the 
maintenance of life.” 

The Counsel opposing observed in this 
case that it might well be exceedingly bad 
that law, having by an act of law taken 
away froma debtor—adjudicated bankrupt 
all the money that he had, should leave him 
defenceless in a criminal case pending 
against him; but though it was, the law 
was contained in s. 75 and had made no 
provision for such a case. But that argu- 
ment. depends upon giving to the word 
“support” a restricted and special meaning 
and a meaning which is not its primary 
meaning. If either the primary or the 
secondary meaning is given the word will 
justify the making of the allowance as was 
the opinion of Wright, J. Further even 
taking the third meaning the Court 1s nob 
restricted to making an allowance which is 
immediately necessary for the support of 
life. It can make a provision that will 
enable the insolvent hereafter to support 
himself and his family rather than be a 
constant drain upon the estate throughout 
the whole period of the insolvency. In all 
these matters the Court of course has to 
exercise 2 discretion and it might well be 
that it should not permit the use of the 
funds lying in the estate for the defence 
of criminal charges utterly disconnected 
from the transactions which had led up to 
the insolvency, utterly disconnected from 
the litigation in which the insolvent is 
involved and success in which would not 
in any way affect the future of the insolv- 
ent’s estate. They are all matters that must 
be considered. 


Further, a very different state of affairs 
would arise if the application was made, as 
this application was at first made, by the 
insolvent end not by the Official Assignee. 
Here, however, in addition to putting in a 
report supporting ihe application, the 
Official Assignee did, as the iearned Judge 
observes, apply under OU. XIV, r. 3 of the 
Insolvency Rules the effect being t turn the 
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application ‘originally launched ‚by the 
insolvent.into an application by the Official 
Assignee. ` < 

Further, the Court was justified in close- 
ly scrutinising,-es the learned Judge has 
done the amount asked for. The amount 
asked for was Rs. 15,000 and the amount 
allowed was Rs..150 a day which amounted 
in the result to something in the neighbour- 
hood of Rs. 3,060. 

We are accordingly of the opinion that 
the learned Judge exercised a discretionary 
power and that he exercised his discretion 
properly. The appeal is dismissed with 
costs which will be Rs. 75. 

A. Appeal dismissed. 
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Civil Revision Nos. 408 and 409 of 1931 
June 7, 1935 
Mya Bu AND BAGULET, JJ. 
S.N. V. R. CHETTIAR FIRM—APPLIOANT 


VETSUS 


MA LAY AND OTHERS-—OPpposITE PARTIES. 

Civil Procedure Code (Act V of 1908), O. I, rr. 3, 
10 (2), O. XXI, r. 68—Attachment—Objection-—Re- 
moval of attachment—Suit under O. XXI, r. 63— 
Original defendants, if proper parties—Joinder of 
parties—Declaratory sutt—Judgment-debtor, absence 
of, from array of parties—-Declaratory deeree, if 
binding—Striking off of party — Power of Court. 

The plaintiff firm obtained a decree against A 
and B and attached certain property in execution. 
C and D who were daughters of A and B object- 
ed to the attachment successfully and obtained 
orders for removal of attachment. Plaintiff then 
filed a declaratory suit against C and D making 
A and B also parties. C and D objected to this 
on the ground that A and B were not necessary 
parties: 

Held, that O. I, r. 3, Civil Procedure Code, made 
it quite possible for A and B to be made parties 
to the suit and they were possible though not 
necessary parties. Ghast Ram v. Mangal Chand (1) 
ace a Kumari v. Ghanshyam Misra (2), distingu- 
ished. 

Unless the judgment-debtor is brought on the 
record in the suit for declaration, the mere fact he 
was impliedly a party to the removal of attach- 
ment proceedings will not make the decree in the 
declaratory suit binding upon him. Krishnasami 
Naidu v. Somasundaram Chettiar (5) and Sher 
Mohamad Khan v. Parbhu (6), referred to. 

Tne oaly provision which provides for striking 
outa party is O I, r. 1012), Civil Procedure Code. 
This gives the Court jurisdiction to strike off from 
the record the name of any party improperly 
joined, thet is to say, any party who is not a 
proper party. The rule gives no power to strike 
off a party whois properly joined even though he 
is not a necessary party. 


C. Revn. from an order of the Dis- 
trict Court, Pegu, dated September 29, 
1934. e. 

Mr. Basu, for the Applicant. . 
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Mr. Maung Gyee, for the Opposite Parties. 

Baguley, J—These two cases are be- 
tween the same parties and the questions 
involved in each are exactly the same as 
those in the other. They arise out of 
Civil Regular Nos. 10 and 11 of 1934, 
being two suits filed by the applicant 
firm against the four respondents under 
0O. XXI, r. 63, Civil Procedure Code. 
Respondents Nos. 1 and 2 are the daughters 
of the respondents Nos. 3 and 4 who are 
husband and wife against whom the ap- 
plicant had cbtained two money decrees 
in execution of which the applicant had 
certain immovable properties attached in 
Civil Execution Nos. 55 and 58 of 1933 
of the District Court of Pegu. In Civil Miscel- 
laneous Nos. 4 and 5 of 1934 of the same 
Court respondents Nos. 1 and 2 applied for 
and succeeded in obtaining orders for 
removal of attachment. Subsequently the 
applicant instituted the two suits Nos. 10 
and 11 making all the four respondents- 
defendants and praying for a declaration 
that the properties in question are liable to 
attachment in execution of the applicant's 
decree against respondents Nos. 3 and 4. 
The plaint in each case is very prolix, and 
respondents Nos. 1 and 2 in their written 
statements objected io each prolixity and 
also to the joinder of respondents Nos. 3 
and 4 asdefendants, although the respond- 
ents Nos. 3 and 4 did not put in appearance 
nor did they file any written statement or 
objection. The aforesaid objections of 
respondents Nos. 1 and 2 were upheld by 
an order jn each ease directing the applicant 
to amend his plaint by striking off (1) 
certain of the paragraphs in the plaint and 
(2) respondents Nos. 3 and 4 from the list 
of defendants. The proceedings before us 
are not directed against the order directing 
the striking off of certain of the paragraphs 
in the plaint, hut are directed against the 
order directing the striking off of 
respondents Nos.3 and 4 from the list of 
defendants. Respondents Nos. 3 and 4 
havenot put in appearance in this Court and 
do no! contest the applications. Respondents 
Nos. 1 and 2, however, contest the same. 
The learned Judge in his order has given 
no real reasons which are understandable 
for striking of respondentsNos. 3 and 4 
from the case. He deals with the question 
of misjoinder in less than 10 lines. He 
refers to Ghasi Ram v. Mangal Chand (1), 
and says he follows the principle laid 
down in that case and holds that 
respondents Nos. 3 and 4 are not necessary 
(1) 28 A 41; A W N 1905, 172; 2 A LJ 491. 
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parties, but goes on to say that neither does 
he consider that they are proper parties 
in suits of this nature, and therefore they 
were struck off. Inthe case-cited all that 
was held was that the judgment-debtor 
was not a necessary party and therefore 
failure to join him as a deféndant within 
the period of limitation does not disentitle 
the decree-holder to proceed with the 
declaratory suit. It is quite easy, however, 
for a party to be proper party. Order 
J, r. 3, says who are proper parties and 
it only refers to persons who may be 
joined as defendants. This rule lays down: 
' “All persons may be joined as defendants against 
whom any right to relief in respect of or arising 


out.of the same act or transaction or series of acts or 
transactions is alleged toexist* * * *"” . 


Now in the present case what is the act 
or transaction or series of acts or transactions 
on which the right to relief exists? For the 
respondents it is contended that this 
suit under O. XXI,r. 63, is a suit of a 
special kind. It is based solely on the 
order removing attachment. Reference is 
made to the Privy Council case of Phul 
Kumari v. Ghanshyam Misra (2), in which 
the remark is made in quite another 
connection. 

“The respondents equally ignore the essential 
fact that thisis a plaint for review of a summary 
decision; * * *," 

The words here of course are not used in 
their technical sense as are understood in 
this country, but they do suggest, in fact 
they stress, that the declaratory suit ina 
sense a continuation of the original ap- 
plication for removal of attachment. The 
suit for a declaration may bə merely a 
continuation of the application for removal 
of attachment, but does it necessarily 
follow that the parties haveto be the 
same and is it quite impossible to draw 
in any other parties? It is argued that the 
basis of the declaratory suit is the removal 
of attachment, and itis argued that that 
is the ‘only basis of the suit and as 
respondents Nos. 3 and 4, had no connection 
with the proceedings for removal of attach- 
ment no relief can be claimed as against 
them in the declaratory suit. In my 
opinion this is quite untenable. The real 
basis of the declaratory suit is that res- 
pondents Nos. 1 and 2, have got the attach- 
ment removed only on certain dishonest 
practices which are set out in one casein 
para. 11 of the plaint. Paragraph 11 of 
the plaint in Civil Regular No. ll of 1934 
States that defendants Nos. 3 and 4, bought, 


KORE EES. 22; 71C L J36; 120 W N 169 
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certain elands from one Ma Sa U and 
fraudulently and collusively used the names. 
of their daughters including defendants 
Nos.l and 2 as purchasers. That is the 
transaction outof which the plaintiff seeks 
to get relief because he says that if that 
transaction were shown up in its proper 
light before the Court, ths attachment 
would never have been removed. It seems 
quite clear to me that O. I, r. 3, makes it 
quite possible for respondents Nos, 3 and 
4, to be made defendants in the case.. 
They are possible, although it ist!:dmitted 
they are not necessary parties. 
This defines matters somewhat closer when 


we come to see whether they are proper 


parties. A proper party, in my opinion, 
would be a possible party whose presence 
in the case is desirable. It is then possi- 
ble that the omission of the judgment- 
debtors from asuitfor a declaration of 
this kind may give rise to disastrous results 
or prolonged litigation? Mr. Basu in 
arguing the case gives a very interesting 
hypothetical case in which the judgment- 
debtor, decree-holder and claimant would 
stand in ‘the three angles of a triangle, 
each enaging the other in different con- . 
tests, but itis hardly necessary to go into 


this hypothetical case in. detail. There 


are some cases in which the absence of 
a judgment-debtor fromthe suit for de- 
claration has given rise to ` prolonged 
litigation. I would referto  Shwapa v. 
Dod Nagaya (3), and also to Kedar Nath v. 
Rakhal Das (4) Both-these reports deal 
with cases in whicht he omission to Join 
a judgment-debtor gave rise to a long series 
of other cases; Krishnasami Naidu v. 
Somasundaran Chethiar (5), and Sher Mo- 
hamad Khan v. Parbhu (6), there are pas- 
sages which are to the effect that unless the 
judgment-debtor is brought on the record 
in the suit for declaration the mere fact 
he was impliedly a party to the removal 
of attachment proceedings will not make 
the decree in the declaratory suit binding 
upon him: It seems therefore to me that 
respondents Nos.3 and 4 are possible 
parties and desirable parties - to have on 
the records. I would, therefore, regard them 
roper parties. ; l 
E e only provision which provides for 
striking outa party appears to be O. I, 
r. 10 (2). This gives the Court jurisdiction 
to strike off from the record the name of 
a went 
4) 15 La 
LJ95. © 4 
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any party improperly joined, tħat is to 
say, any party who is not a proper party. 
The rule gives no power to strike off 
a party who is properly joined even though 
ke is not a necessary party. As respond- 
ents Nos.3 and 4 were proper parties to 
the suit they could not, therefore, be struck 
out as improperly joined. Interference in 
revision, Ithink, is allowable because the 
learned Judge seems to have been of 
opinion that necessary parties and proper 
parties were very much the same, and 
because there was one case showing res- 
pendents Nos. 3 and 4 as being not 
necessary parties that was quite enough to 
hold that they were not proper parties. 
He does not seem to have applied his 
mind tothe point at all, and referring to 
‘the cases quoted above it would undoubtedly 
make possible considerable complications in 
the future. I, would, therefore allow the ap- 
plication in revision, set aside the order of the 
learned District Judge striking off defendants 
‘Nos. 3 and 4 from the record inthe two 
cases and direct the suit to proceed in 
the usual way with these respondenis as 
proper defendants. The respondents who 
have appeard in this Court must bear the 
costs of this revision, Advocate’s fee two 
gold mohurs, whatever may be the result of 
the suit when ultimately tried. 
Mya Bu, J.—l agree. 
N. Order accordingly. 





LAHORE HIGH COURT 
First Civil Appeal No, 2298 of 1934 
January 16, 1936 
ADDISON AND ABDUL Rasaip, JJ. 
Tue MUTUAL BANK or INDIA, 
LTD. AND OTHERS,— DEFENDANTS 
—APPELLANTS 
VETSUS 
SOHAN SINGH AND 0THERS—PLAINTIFES 
AND OTBERS— DERENDANTS— RESPONDENTS 
Companies Act (VII of 1913), s. 101 (3)—Allot- 
ment—S. 101 (3), if applies to allotments subsequent 


to allotment ot time of formation of company— 
Allotment made without payment of atleast 5 per 


cent. of nominal value of shares—Validity-- 
Declaratory suit for declaration thct luinteffs 
were not share-holders and Directors—Held, on 


facts, suit was maintainable. 

Section 101, sub-s. (3), Ccmpanies Act, is appli- 
cable toall allotments of shares whether at the 
time cf the floating of the eccmpany or any sub- 
sequent yericd. Any allotment which is made 
without payment cf atleast 5 per cent. of the 
nominal value cf the shares by the applicant is, 
therefore, invalid. 


Where in a suit brought by the [plaintifs for a 
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it ap- 
peared that the plaintiffs substantially asked for 
all the reliefs to which they were entitled : 

Held, that as no money was paid by the plaint- 
iffs a prayer to the effect thet the regis- 
ter ofthe company may be rectified by the removal 
of the plaintifs’ names frum the list of share- 
holders would merely be a prayer for a nominal 
relief and hence the objection to the maintainabili- 
ty of the suit ina declaratory form was without 
any substance. 


F. C. A. from a decree of the Subordinate 
Judge, First Class, Rawalpindi, dated 
August 28, 1934. 

Messrs. H.J. Rustomji and M.C. Shukla, 
for the Appellants. 

Mr. Mehr Chand Mahajan, for the Respon- 
dents. 


declaration to the affect that they were 


Judgment.—This appeal hes arisen out 
of an action brought by the plaintiffs for a 
declaration to the effect that they were not 
the share-holders and directors of the Mutual 
Bank of India, Limited, defendant No. 1. 
The allegations of the plaintiffs were that 
in the month of March 1931, Lala Narinjan 
Das, defendant No. 2, Chairman of the 
Mutual Bank of India, Limited, and Lala 
Sain Das, Secretary of the Bank, approached 
Malik Mukhbain Singh, Barrister-at-Law, 
plaintiff No.3, and asked him to persuade 
some influential and rich men of Rawal- 
pindi to beecme Directors of the Bank and 
take over its management. During the 
course of the negotiations it was represented 
to the plaintiffs that the Bank had suffered 
some losses but that these Icsses will be 
made good by the Chairman and defendants 
Nos. 3 to 9, that a sum of Rs. 6,000 had 
been deposited in the Bank by the directors, 
and that investments to the extent of 
Rs. 35,000 had been made by the Bank. Ag 
a result of these mis-representations, each of 
the plaintifs and Bhagat Jaswant Singh, 
defendant No. !U, agreed to buy 100 shares 
of the Bank of the value of Rs. 100 each and 
also to become its Director, provided certain 
conditions which were embcdied in a letter, 
dated April 14, 1931, written by plaintiff 
No.3 to the Chairman of the Bank were 
fulfilled. ‘Lhe plaintiffs prayed that as they 
had been induced by mis-representations to 
sign the applicaticns for the allotment of 
shares and to consent to beecme Directors. 
and as the ecnditions embodied in the letter 
referred to above had not been fulfilled, the 
action of defendants Nos. 2 to 9in allotting 
shares to the plaintiffs and in announcing 
that they had been appointed as Directors 
was irregular and ulira vires and that they 
were entitled to a decree that they were not 
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share-holders and Directors of the Mutual 
Bank. 

Defendants Nos. 2 to 4 and 7 to 9 pleaded 
that they had not induced the plaintiffs to 
purchase shares by means of any mis- 
representation, that the plaintiffs’ offer to 
purchase shares was unconditional and that 
the terms embodied in the letter dated 
April 14, 1931, were to be fulfilled after the 
plaintifs had become shere-holders end 
Directors of the Mutual Bank. It was 
admitted by the defendants that the plaint- 
iffs did not pay. any money along with their 
applications for allotment of shares, but it 
was pleaded that according to an agreement 
between the parties this money was to be 
paid by the plaintiffs when the head office 
of the Bank was shifted to Rawalpindi. On 
these allegations, the defendants maintain- 
ed that the names ofthe plaintiffs were duly 
entered in the register of the share-holders 
of the Bank, and that they must, therefore, 
be regarded as its share-holders and 
Directors. It was also pleaded on behalf of 
the defendants that a suit for a mere 
declaration that the plaintiffs are not share- 
holders or Directors of the Bank was not 
maintainable. 


The trial Court decreed the plaintiffs’ 
claim, and as the Bank had gone into 
voluntary liquidation while the suit was 
. pending in the trial Court, the Voluntary 
Liquidator and Lala Narinjan Das, Chairman 
of the Bank, have preferred an appeal to 
| this Court. 


It was contended by Mr. Rustomji on 
behalf of the appellants that each of the 
plaintiffs had signed an application for 
wilotment of shares on April 7th, 1931, that 
these applications had been forwarded to 
the Bank on April 14, that 100 shares had 
“been allotted to each of the plaintiffs by the 
Directors in their meeting on April 16, 1931, 
and that the plaintiffs must, therefore, be 
regarded as the share-holders of the Bank 
since April 16. Tt was contended that the 
‘applications for allotment and their accept- 
ance by the Directors constituted a valid 
ccntract between the parties, end that the 
lerms embodied in the letter dated April 14, 
could not in any way invalidate this 
contract. It was maintained that the terms 
menticned in the letter referred to above 
were not to be fulfilled before the allotment 
-ofshares ‘but that these terms could be 
carried out by the Chairman and the 
- Secretary of the Bank after the allotment. 
In eny case, according to the Iearned 
- Counsel these terms were not in the nature 
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of conditions precedent tothe allotment of 
the shares. 

It appears that the application formsiwere 
not forwarded tothe Chairman of the Bank 
on April 7. They were forwarded. as 
enclosures to the letter dated April 14. In 
this letter Mr. Mukhbain Singh made it 
pertectly clear that he and the other plaint- 
iffs were prepared to buy shares and become 
Directors of the Bank only if the conditions 
mentioned in the letter were accepted by 
the Chairman and the Directors of the Bank, 
and if the information conveyed to him by 
Lala Sain Das was correct. The conditions 
mentioned in this letter were as follows:— 

(1) The Chairman was to give a personal 
guarantee on a stamped paper in respect of 
the Bank’s investments. 

(2) The Chairman was to be personally 
responsible, in the manner stated in the 
letter, for making good the loss of 
i 14,000 suffered by the Bank up to April, 
1931. 

(3) Rupees 3,000 were to be paid straight 


off by the Chairman on account of an addi- 


tional payment of Rs. 30 per share by the 
Directors. 

(4) The fixed deposit of the Directors in 
the Bank was to beRs. 6,000 and that was 
not to be withdrawn. 

(5) 300 more shares were to be sold by the 
Chairman out of the shares -that had been 
forfeited. 

The reply of the Chairman dated April 18, 
shows that practically none of the conditions 
imposed by the letter dated April 14 had 
been fulfilled by the Chairman and the 
Directors up to April 16, 1931, when they 
proceeded to allot shares to the plaintiffs 
end defendant No. 10 and to appoint them 
as Directors. Itis, therefore, clear that the 
application of the plaintiffs could not be 
taken into consideration by the Directors on 
April 16, nor could any valid allotment of 
shares be made on that day. 

It is common ground between the parties 
that no money was forwarded by any of the 
plaintiffs with their applications for allot 
ment of shares. The applications no doubt 
state that the sum of Ks. 1,000 being a 
deposit of Rs. 10 per share in respect of 100 


Shares had been paid but this is admittedly 


incorrect. Section 101 of the Indian 
Companies Act lays down the procedure to 
be followed at the time of the allotment of 
shares. Sub-s.(3)is to the effect that the 
amount payable on application on each 
share shall not be less tBan 5 per cent. of 
the nominal amount of the share. It was 


'held by -the lower Court that s. 101 does 
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not apply to any allotment of shares subse- 
quent to the allotment of shares at the 
time of the formation of the company. This 
js an erroneous view of the law. Sub-s. (6) 
of e. 101 is in the following terms:— 

“This section, ‘except sub-s. (3) thereof, shall not 
apply to any allotment of shares, subsequent to the 
first allotment of shares offered to the public for sub- 
scription.” 

It is obvious, therefore, that sub-s. (3) is 
applicable to all allotments of shares 
whether at the time of the floating of the 
company or any subsequent period. Any 
allotment which is made without payment of 
at least 5 per cent. of the nominal value of 
ths shares by the applicant is, therefore, 
invalid. 

The objection with respect to the 
maintainability of the suit in a declaratory 
form is also without any substance. In the 
present. case, no money was paid by the 
plaintiffs and a prayer to the effect that the 
register of the company may be rectified by 
the removal of the plaintiffs’ names from the 
list of share-holders would merely be a 
prayer for a nominal relief. In the peculiar 
circumstances of this case, therefore, the 
plaintifis have substantially asked for all 
the reliefs to which they were entitled. 

For the reasons given above, we dismiss 
this appeal. The appellants will pay the 
costs of the plaintiffs-respondents. 
oD. Appeal dismissed. 
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_. PESHAWAR JUDICIAL COMMIS- 
. __ SIONER'S COURT 
© Civil Revision No. 321 of 1935 
October 12, 1935 

Mir AHMAD, A. J. C. 

. Musammai JAMNA DEVI-—PLAINTIpp— 

APPELLANT — PETITIONER 

VETSUS 
BALURAM.anp anotan2—Dppenpints— 
RESPONDENTS < . 

Civil Procedure Code (Act V of 1948), O. 
XXXII, _ALIV, vr. 1—Scope of—Appeal— 
Appeal, if exists before Court until Appellate 
Judge has allowed or disallowed the application to 
appecl in forma pauperis, . 

The provisicns of O. XXXIII, Qivil Procedure 
Code (suits in forma pauperis), apply to applica- 
tion for appealing in forma pauperis by virtue of 
O. XLIV, r. 1, Civil Procedure Code. “An applica- 
tion alone is before the Court for decision in either 
case. There isno plaint in the original case and no 
appeal inthe appellate case before the Judge at the 
moment, Order XXXII, r, 8, Civil Procedure Code, 
lays down that the application shall be registered 
as a plaint when the Court allows the suit to 
proceed in forma p@uperis. It follows that up to 
the stage of the decision as to whether the plaintiff 
should be allowed to proceed in forma pauperis or 
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not, there is no plaint before the Court. Mutatis 
mutandis there would be no appeal before the Court 
until the Appellate Judge has aliowed or disallowed 


+ 


the application to appeal in forma pauperis, 

C. R. from an order of the District 
Jutige, Dera Ismail Khan, dated May 10, 
1935. 


Messrs. Ramji Das and L. Bhawanidas, for 
the Petitioner. 
Mr. Pir Bakhsh, for the Respondents. 


Order.—Baluram of D. I. Khan had two 
Murliram and Kishanchand. Kishan- 
chand died leaving Musammnai Jamna Devi 
widow and Musamnat Asabai, a minor 
daughter. He had Post Office cash certificates 
of the value of Rs. 1,000. Musammai Jamna 
Devi applied for a succession’ certificate. 
Baluram and Murliram opposed her on the 
ground that Kishanchand was a member 
of a joint Hindu family and the money was, 
therefore, owned by the co-parceners. The 
Senior Sub-Judge, D. I. Khan, gave a suc- 
cession certificate to Musammat Jamna 
Davi because the money stood in the name 
of Kishanchand. Baluram and Murliram 
then instituted a suit for declaration that 
the money belonged to a joint Hindu family 
consisting of themselves and the deceased 
Kishanchand. This suit was decreed on 
June 1, 1934. In the msantims the present 
suit was instituted on March 23, 1934, by 
Musimmat Jamna Davi against Baluram 
and Murliram with the request that a 
maintenance of Rs. 25 should be fixed for 
her and her daugater and atthe same time 
they should be provided with residence. She 
asked thatshe should be allowed to sue 
in forma paup2ris which request was grant- 
ed. In the plaint the litigation with regard to 
the succession certiicate was referred to and 
it was mentioned that a declaratory suit was 
also pending. In diametrical opposition to the 
position they had taken up in the declara- 
tory suit, the defendants pleaded that the 
property possessed by Baluram was his 
self-acquired estate and that Kishanchand’s 
wife and daughter were therefore not 
entitled to any maintenance. The learned 
Senior 3ub-Judge framed the following two 
issues: 1. Whether the plaintif is 
entilled to any maintenance. 2. If so, 
to what extent and from whom ? In consi- 
dering the first issue the learned Judge stated 
that it was “conceded” before him that the 
property was the self-acquired estate of 
plaintiff's father-in-law, Baluram. Then he 
says: “As such we have to see if the plain- 
tiff is legally entitled to maintenance.” Then 


he proceeds to observe: 
“Counsel for the plaintiff argued that Baluram 
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Was a manager of a joint Hindu family and as such, 
he was bound to maintain the widow and chiid.” 

The Judge then states that the learned 
Counsel argued that 

“the husband of the plaintiff was a «o-parcener 
with .his father, and as such, his widow is entitled 
to maintenance from her father-in-law as ths mena- 
ger of the family.” 


I may remark en passant that the word 
“conceded” hes not been correctly used for 
if does not stand to reason that the Counsel 
would concede that the property was the 
self-acquired estate and then proceed to say 
that the deceased was a co-parcener with 
his father end a member of a joint Hindu 
family and as such his widow and daughter 
were entitled to maintenance. The Judge 
then goeson to reproduce the view of the 
defendants’ Counsel. He states that the 
defendants’ Counsel urged that the deceased 
was not aco-parcener with his father and 
that according to Hindu Law the plaintiff 
was therefore not entitled to any mainten- 
ance. After giving the two views pro- 
pounded by the opposing Counsel, the Judge 
winds up as follows: 

“As a result of the above discussion, I hold that 
plaintiff's title to maintenance has not been prov- 
ed. I, therefore, decide this issue against the 
plaintiff,” 

gainst this order Musammat Jamna Devi 
went up on appeal to the District Court. 
She applied for permission to appeal asa 
pauper. The appeal came up before the 
learned District.Judge, Derajat, on Mav 10, 
1935. The following brief order was passed 
by the Court: 

“Jamna Devi applies to be permitted to file an 
appeal as a pauper. The judgment of the lower 
Court . has been perused, whereby her claim for 
maintenance was dismissed. Lala Naraindas, 
Pleader for petitioner, heard. No grounds exist 
for granting the petition. Dismissed, Court-fee to 
be paid on or before May 18, 1934. This would in 


me) way affect the question of limitation. Papers 
to be put upon May 18, 1935.” 


The court-fee was not provided and on 
Mey 18, 1935, the Court passed the follow- 
ing order: 

“Musammat Jamna Devi is absent andshe has not 
made up the deficieacy in the court-fee. Appeal is, 
zherefore, rejected.” 

Musammat Jemna Devi has come up on 
revision to this Court. Itis urged by her 
Counsel that the learned original Judge did 
not apply his mind io ihe case at all and 
has not given any judgment as ecntem- 
plated by law; he wound up in cne sen- 
tence and did not express his view of the 
evidence. He pointed out that the learned 
Appellate Judge again has not applied his 
mind to the case. Counsel says that the 
proviso to O. XLIV, r. 1, Civil Procedure 
Code (which deals with applications for 
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leave to appeal in furma pauperis) runs as 
follows: 

- “Provided that the Court shall reject the applica- 
tion unless, upon a perusal thereof and of the 
judgement and decree appealed from ib sess reason 
to think that ths dseree is contrary to law or to 
some usage having the force of law, or is otherwise 
erroneous or unjust.” 


And argues that the Judge of the Ap- 
pellate Court should have decided whether 
the order and decree were not contrary 
ta law or usage or erroneous or unjust. 
Counsel, therefore, asks that the petition 
to appeal as a pauper should be accepted 
and the case remanded to the Appellate 
Judge for decision on the merits. Counsel 
for respondents has raised a preliminary 
objection to the competency of the revision 
petition. He argues that the order dated 
May 10, 1935 purports to be one under 
s. 149, Civil Procedure Code, which em- 
powers 2 Court to allow a litigant to make 
up deficiency in court-fee. He urges that 
by the said order the Court only allowed 
time to the appellant for producing court- 
fee and that it was therefore interlocu- 
tory in nature and could not be ‘made 
subject of revision. He points out that 
the final order is that dated May 18, 1935, 
by which the appeal was rejected and 
that it has not been appealed against 
although it amounted toa decree and was, 
therefore, subjected to appeal. Iam afraid 
I do not agree with the learned Counsel 
onthis point. The provisions of O. XX XTI, 
Civil Procedure Code (suits in forme pau- 
peris), apply to applications for appealing 
in forma pauperis by virtue of O. XLIV, 
r. 1, Civil Procedure Code. It will be 
Gbserved that an application alone is before 
the Court for decision in either case. There 
is no plaint in the original case and no 
appeal in the appellate case before the 
Judge atthe moment. Order XX XIII, r. 8, 
Civil Procedure Code, lays down that the 
application shall be registered as a plaint 
when the Court allows the suit to proceed 
in forma pauperis. It follows that up to 
the stage of the decision as to whether 
the plaintiff should be allowed to proceed 
in forma pauperis or not, there is no 
plaint before the Court.. Mutahs mutandis 
there would be no appeal before the Court 
until the Appellate Judge has allowed or 
disallowed the application to appeal in 
forma pauperis. ) 

In the circumstances it cannot be said 
that there was an appeal hefore the Court 
and that therefore he sted under s. 149 
in giving.the appellant time to provide 
court-fee by May 18, 1935. In my opinion 
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the order directing the appellant sto pro- 
vide court-fee by May 18, 1935, is ultra 
vires, and so was the order of that date 
dismissing the appeal, because the ¢couri- 
fee had not been produced. The Judge 
should have left the matter where it was 
on May 10, when he had rejected the ap- 
plication in forma pauperis. In the cir- 
cumstances the only order which conld 
be made the subject-matter of complaint 
in this Court was the one passed on May 10, 
1935, and J think if is open to revision. 
As regards the merits 1 have no doubt 
whatsoever that the judgment of the trial 
Judge is contrary to law on the face of 
it. The trial Judge hes not applied his 
mind tothe facts and has not given his 
reasons for deciding the case in favour 
of the defendant, as required by O. XX, 
r. 5, Civil Procedure Code. The judgment 
of the Appellate Judge is also laconic. 
Although the objection raised by Counsel 
does not apply -with equal force to his 
judgment, it would have been better if he 
had discussed the arguments advanced by 
Ccunsel and given his reasons for not 
agreeing with him. As it stands I donot 
know whether ke has scrutinised the judg- 
ment in the light of the provise to 
O. XLIV, r. 1, Civil Procedure Code, or not. 
I feel, therefore, that a case had been 
made out by the appellant for appealing 
in forma pauperis. I therefore accept the 
‘petition, set eside the order dated May 10, 
.1935, and also, as a matter of formality, 
and wilh a view to avoid confusion, 
vacate the ultra vires order dated May 18, 
1935. The case is remanded to the Dis- 
trict Judge with the direction that the 
petitioner should be allowed io prefer an 
appeal in forma pauperis. Costs to follow 
the event. Pleader’s fee Rs. 32. 
N. - Petition accepted. 





LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 102 of 
1934 
July 10, 1934 
ABDUL RASHID, J 
LAKHI RAM—PLaIntTirr—APPELLANT 
versus 
PARBHAL SINGH AND ANOTSER— 
DrFENDANTS—-RESPONDENTS. 

Arbitration—Arbitrator looking into account books 
before agreement to refer was drawn up~Award— 
Award, tf vitiated. 

Where the agreergent of reference was written 
after the arbitrator began looking into the bakis 
. of one of the parties and after exargination of the 
bahis, the arbitrator heard the parties and deliver- 
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ed his award which on being reduced to writing 
Was ee ren tat he looked into the bahis 
before the agreement to refer was drawn up did not 
vibiate the awari. 
Mise. F. C. A. from an order of ths 
Senior Sub-Judge, Karnal, dated Decem- 
ber 9, 1933. 
Mr. Shamair Chand, for the Appellant. 
Mr. Krishan Swarup, for the Respon- 
denis. 
Judgment.—On November 14, 1933, 
Lakhi Ram presented an application in 
the Court of the Senior Subordinate Judge, 
Karnal, alleging that a dispute between 
him end the defendants, Parbhal Singh 
and Rajbir Singh, hed been referred to 
the arbitration of one Ram .Chand, that 
Ram Chand hed delivered the award, that 
this award may be ordered to be filed 
in Court under para. 20, Sch. IL, Civil 
Procedure Code, and that a decree may 
be passed in accordance therewith. This 
application was registered as a plaint and 
notice was issued to the defendants re- 
quiring them to show cause why the award 
should not be fled. On December 9, 1933, 
the defendant Parbhal Singh made the 
j ment : 
a a and the award, Exs. A 
and B. As the plaintiff wes about to bring a 
suit against us, we told Ram Chand to arbitrate. 
Lakhi Ram came to Karnal to institute the suit. 
We followed him. Rem Chand was already in the 
Court compound. Ram Chand and Lakhi Ram were 
sitting with the petition writer when we came. All of 
us told him to decide our dispute. Ram Chand 
then saw plaintifi’s bahis. He then fixed Rs. 15,000 
and made it payable by instalments. Then the 


agreement Ex. A was written and after that the 
award Ex. B was 


written. The same petition 
writer wrote all this at the same time.” 

Rajbir, defendant No. 2, supported the 
statement of his father Parbhal Singh. 
The trial Court refused to file the award 
on the ground that the statements of the 


_ defendants showed that the arbitrator had 


already given his award, before the agree- 
ment of reference and the award, Exs. A 
and B were written. The plaintiff 
hes preferred an eppeal to this Court. It 
appears to me that the inferences drawn 
by the trial Court from the statements of 
ihe defendants are not justified. As all 
ihe proceedings took place the same day, 
it is impossible for the defendants to 
remember the exact sequence of events. 
The statements of the defendants must 
be read subject to the allegations contained 
in the agreement and the award. The 
agreement Ex. A runs ¿8 follows: 

“Jo ki ham frigain ka tandza babat qaymi ragm 
len den barue bahi wa tariqa adaygt raqm waj 


hai is liye ham frigain nz bar razamands khud 
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Lela Ram Chand. ... ko wahid salis khangi bina 
bar tasfiya tanaza khud muqarar kya hat.” 

The sward Ex. B mentions the fact 
that the arbitrator nad heard the state- 
ments of the pariies and that Lakhi Bam 
had produced a transliteration of Lis bahis. 
After an examination of the bahis and 
a consideration of the statements of the 
parties the arbitrator found that Rs. 15,000 
were due by the defendants to the plain- 
tiff. The award made this amount payable 
by means of instalments, and also laid 
down elaborate stipulations as to what was 
to happen if any instalment was not paid 
in time. An examination of the statements 
of the defendant and the two documents 
mentioned above shows that as soon as 
tie defendants arrived at the stall of the 
petition writer they orally agreed to reler 
the matter to the arbitration of Ram 
Chand, that thereafter Ram Chand began 
looking into the bahis of the plaintiff and 
the agreement of reference Ex. A was 
written by the petition writer. - After an 
examination of the bahis the arbitrator 
Leard. the parties and delivered his award 
which was at once reduced to writing by 
the same petition writer. The award was 
then signed by the parties. It is clear, 
therefore, that at the time when the parties 
appointed Ram Chand as the sole arbi- 
trator, there was a real dispute between 
them, particularly with respect to the pay- 
ment of interest,’ 
nature of instalments. The defendants did 
not plead in the trial Court that there 
was no valid reference to arbitration or 
that no valid award was made by Ram 
Chand. 
in the written statement of the defendants 
tnat Ram Chand had been duly appoint- 
ed as the. sole arbitrator, and that the 
award given by him was correct. It was 
prayed that a decree for Rs. 15,000 may 
be passed against the defendants, but 
ihat they may be relieved from the pay- 
meni of costs. The learned Counsel for 
ihe appellant relied on Ganga Ram v. 
Ram Kishan, 137 Ind. Cas. 807 (1) and Nihal 
Singh v. ashiakar (2); while the learned 
Counsel ior the respondents quoted Ut- 
tamchand Saligram v. Jewa Mamooji, 54 
Ind. Cas. 235 (3) and Dawovdbhar 


cbdulkadar v. Abdulkader Ismailjz (4). 

(1) 437 Ind. Cas. £07; A Ik 1982 Lah. 459; 32 P u 
R vod; Ind. kul. (1932) Lah, 351. 

(2) A LR 1930 Lah. 6d; 127 Ind. Cas, 705; 31 PL R 
220; Ind. Rul, (1930) Lah. 865, 

(3) t Ind. Cas. 235; A I R 1920 Cal. 143: 46 O 534; 
23 W N 704. 

(4) A } R 1831 Bom. 164; 130 Ind. Cas. 588; 33 
Bom. L i Jll; Ind, Rul, (1931) Bom. 268;-. .. 
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On the other hand it was stated 
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It is, “however, unnecessary to deal with 
these rulings as it appears to me that the 
parties had not strived at ally nnal settle- 
ment before they appointed Raum Cnand 
as the sole arbitrator. Even if the argee- 
ment Ex. A was written after the arbit- 
yator had looked into the bahis of the 
plaintiff, it does not affect thé case in any 
manner. For the reasons given above, 
L accept this appeal and order the award 
to be tiled and pass a decree in favour 


of the plaintiff against the defendants in 


accordance with the terms of the award. 
Parties will bear their own costs througn- 
Out. 

N. Appeal allowed. 
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LAHORE HIGH COURT 
Second Civil Appeal No. 398 of 1934 
January 14, 1935 
MONROR AND CURRIE, JJ. 
PUNJAB ZAMINDARS BANK, LTp, 
. LYALLPUR—PLaIntTIpr—APPELLANT 
: VETSUS 
MADAN MOHAN SINGH AND OTHERS 
—DEFEN DANTS—~REsPONDENTS 

Principal and Agent—Katification of acts of agent 
by principal after expiry of limitation—Ratifi- 
catwn, tf effectrve. 

Where the ratification of the act of an agent, by 
the principal, is made after the expiry of the period 
of limitation, the ratification is of no etfect. Secretary, 
Notified Area, Committee, Okara v. Kidar Nath (|), 
relied on. 


S. 0. A. from an order of the District 
Judge, Lyallpur, dated November 22, 1933. 

Mr. M. L. Puri, for the Appellant. 

Mr. R. P. Khosta, for the Respondents. 

Monroe, J—Two appeals No. 398 of 
1934 and 191i90f 1933 iuvolve the same 
question which arises out of the Memc- 
randum and Articles of Association of the 
Punjab Zamindars Bank, Ltd., the appel- 
lants. The claimin each case wasa money 
claim by the Bank against the defendan: 
the Bank sued “uhrough Sardar Desa Singh, 
Manager of the said “Bank; “ and thé nrs 
issue in each case was whether Desa Singh 
had authority to institute the suit. The 
powers of tne Manager are defined by 
Art, 103 of tne Bank's Articles of Associa- 
tion. It is very inelegantly drafted, but 1 
think that the construction is free lroni’ 
doubt. It isdrewn in clearly defined Para" 
graphs, the first six of which commence 
With the words “he will” and go on to 
give various powers @f management: in 
the sixth and seventh paragrapns, the opens 
ing phréseology of the paragraph is 
changed ; the present question arises og. 
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the construction of the sixth paragraph— 
it commences with the words : 

“He, under the previous senction of the HExecu- 
tive hboard— specially and generally obtained will,” 
it gives power -in the first place to de- 
mand, collect, receive and give eifectual 
‘bona fide discharges of all debts, advances 
‘and claims: following a comma, the clause 
goes on: : 

“he will have further the power to take and use 
all lawful proceedings and means forrecovering and 
receiving the said uebts and advances and also to 
commence and to prosecute and to defend at law 
all actions, ete,” 

It will be observed that grammatically 
- the words “under the previous sanction, 
&c.," refer only to the power of demand- 
ing, collecting and receiving and in his 
argument Mr. Puri has argued that we must 
not extend these words tothe later powers: 
this would lead to the absurdity tnat the 
Manager-could commence legal proceedings 
without having power validly to call in 
the debt .sued for. The paragraph must 
be read asa whole in the first place—in 
addition the use of the words ‘said’ before 
debts, ‘further’ and ‘also’ show a close con- 
nection between the separate parts of the 
paragraphs. I hold, therefore, that all the 
powers conferred by the paragraph are ex- 
ercisable only under previous sanction and 
as admittedly, there was no Executive 
Board and hence no previous. sanction, it 
_ follows that the Manager had not autho- 

rity by virtue- of Art. 106 to institute. the 
suits. Myr. Puri then argued that the acts 
of the Manager had been ratified by a 
resolution of the Board of Directors; but 
al.eged vatifigation was made after the period 
of limitation had expired. On the autho- 
rity of Secre:ary, Nuttfied Area Committee, 
Okara v. Kidar Nath (1), the learned D.s- 
trict Judge held that the ratification made 
after such expiry was Of no effect. In my 
Opinion, this tinding of the learned Judge 
is correct and is supported by the autio- 
rity cited and other authorities. As a re- 
sult of these findings, the suits were dis- 
missed : they were instituted without pro- 
per authority and the claims became bar- 
red by limitation betore ratification by the 
Directors. Accordingly I would dismiss 
both appeals with costs. The respondents 
in appeal No. 1949 have tiled cross-objec- 
tions claiming that the lower Appellate 
Court should have allowed costs of the 
trial Court to tue defendant: but as-tne 
learned trial Judge cannot be said to have 
exercised his discr@tion improperly in re- 


(1) AT B 1932 Lah, 388; 137 Ind, Cas. 253; 33 P I R 
_.- B96; Ind. Rul., (1932) Lah. 396, = 


Ú TARIN NYUN v. DisfRiot sUPRRINTENDENG (RANG) 


16110 


.fusing ecsis. I would dismiss the cross- 
objections. 
Currie, J.—I agree. . 


Appeals and 


N. Cross-objections dismissed. 
- RANGOON HIGH COURT 
Civil Miscellaneous Application No. 1 
of 1935 


July 2, 1935 
PAGE, C. J. AND Ba U, J. 
U THEIN, NYUN— APPLICANT 
i VETSUS ‘ 
DISTRICT SUPERINTENDENT or 
POLICE. MAU BIN—Opposirer Parry 
Legal Practitioners Act (XVIII of 1879), s. 14— 
Construction of—Person competent to take prozeed- 
ings against Pleader under s. li—Legal practitioner 


—Misconduct. o 
Under s. 14, Legal Practitioners Act, the only 


.person who is entitled to take proceedings against 
a Pleader, under that section is the presiding officer 
of the Court or Office in which proceedings are 
pending inthe course of which the Pleader is al- 
leged to have been guilty of misconduct. Jn the 
matter of Maung Tun Aung Gyan (1), overruled, 
In re Radha Nath Churn Chuckerbutty (3), 
In the matter of Janak Kishore (4), In the matter 
‘of Manizirul Huq (5), In the matier Ganga Dayal 
(6), In the matter of Purna Chandra Pal (7), 
In the matter of Southekal Krishna Rao Œ) and 
Nallasivan Pillai v. Ramalingam Pillai (9), relied 
on, In re Rabindra Chandira Chatterjee (2), dis- 
‘sented from. | i 
~.. M. App- to transfer Criminal Mis- 
‘callenous No. 126 of 1934 of the’ District 
‘Magistrate, to District Judge; Myaungaya, 
Ma-ubin or Pyapon. A. . 

Mr. K.C. Sanyal, for the Applicant. 

Page, C. J.—This is an application for 
the transfer of Criminal Miscellaneous Case 
No. 126 of 1934 from the District Magistrate, 
Maubin, to some other judicial officer for 
determination. The respondent is the Dis- 
trict Superintendent of Police, Maubin, and 
the Court is informed that he has withdrawn 
his objection to the transfer being made. ` 
Tt is unnecessary, however, to consider whe- 
ther the alleged facts upon waich the appli- 
cation is based would justify a transter of. 
the proceedings from the District Magistrate 
of Maubin, because in our opinion tne pro- 
ceedings in Oriminal Miscallanssus Case 
No. 126 of 1934 asa waole are ulira vires 
and must be quashed. It appears that in- 
formation was received by the District Ma- 
gistrate of Maubin to th3 efeci tnat Maung 
‘'hein Nyun, a Lower Grade Pleader, of 
Maubin, who was engaged for the defence 
in Sessions Trial No. 16 of 1931 of the Addi- 
tional Sessions Judge, Maubin had been 


guilty of professional misconduct in attempt? 
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ing by means ofa bribe to induce two wit- 
nesses for the prosecution to resile . from the 
statements that-they had made. On Decem- 
ber 18, 1934, the District Magistrate, purport- 
ing to act under s. 14, Legal Practitioners 


Act XVII of 1879, sent a copy of two char-. 


ges of professional .misconduct to the appli- 
cant, Maung Thein, end. at the same time 
gave him notice to appear before the Dıs- 
trict Magistrate on January 4, 1935, 

“when an inquiry willbe held to show cause why 


you should not be reported to the High Court of Judi- 
cature at Ran goon.” 


Itisto be observed that the professional 
misconduct alleged did not take place in the 
courss of any proceeding before the District 
Magistrate of Maubin, bub during a crimi- 
nal trial pending before the Additional 
Sessions Judge, Maubin. Now, the scheme 
of the Legal Practitioners Actis plain. ‘Tne 
duty of admitting and suspending 
or dismissing Pleaders entrusted to the 
High Court. Jf a Pleader is convicted of a 
criminal offence ‘implying a defect of cha- 

© o ` . 4 
racter which unfits him to be a Pleader,’ the 
High Court is given power under s. 12 t0 
‘suspend or dismiss him. In cases where the 
misconduct referred to in s 13 is alleged or 
where a Pleader is otherwise allegea to be 
guilty of professional misconduct, the High 
Court, after making such inquiry as it 
thinks fit, is entitled under s. 13 to suspend 
or dismiss the Pleader. But in a. case 
where in the course of a proceeding before 
it a subordinate Court has reason to think 
that a pléadér has “committed misconduct 
in the course of his professional duty, it is 
expedient and reasonable that the presid- 
ing officer of the Court should baye power 
to institute proceedings against the pleader, 
and for that reason s. 14 wus enacted which, 
so far as is material, provides that: 

“Tf any such Pleader or Mukhtar practising in any 
subordinate Court or in any Revenue Office 1s cnarg- 
ed,in such Court or ofticc with taking instructions 
except as aforesaid, or with any such misconduct as 
aforesaid, the presiding officer shall send him a copy 
of the charge and also a notice that, on a day fo be 
therein appointed, such charge will. be taken into 
consideration.. On sucn day, or on any sub- 
sequent day tu which the enquiry may be adjourned, 
the presiding offizer shall receive aud record all evi- 
dence properly proauced, in support of the cnarge, 
or by the Pleader or Mukhtar, and shall proceea to 
adjudicate on the charge. Jf such officer finds the 
-charge estublished and consiuers that the Pleuder or 
Mukhtar shvuld be suspenued or dismissed in con- 
sequence, he shall record his funding anu the grounds 
thereof, and shall repurt the same to the High Vourt ; 
ana the High tuurt may acquit, suspend or dismiss 
the Pleader or Mukhtar... ...” 


The section further provides inter alia 
that in each case the report of the presiding 
viicer of the Court shall be forwarded to 
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the High Court through the proper authori- 
ties. Now, the District Magistrate of 
Maubin was not the presiding officer of the 


Court in which the misconduct of the res- 


pondenent,was alleged to have been com- 


mitted, and, that being so, in my opinion, 


the District Magistrate had no jurisdiction 
to institute proceedings against the appil- 
cant under s. 14 of the Act. Forthe reasons 
that LI have stated. I am of opinion that upon 


‘a true construction of s. 14 the only person 


who is entitled ` to take proceedings against 


a Pleader under that section is the presiding 


officer of the Court or office in which pro- 
ssedings are pending in the course of waich 
the pleader is alleged to have been guilty 
In In the maiter of Maung 
Tun Aung Gyaw(1) and In re Rabindra- 
chandra Chatterjee (2) at p. 856*, however, 
it has been ` held that any Court in which a 


Pleader practises his profession is a Court 


the presiding officer of which is entitled to 


take proceedings for misconduct against the 


Pleader under s. 14. In re Rabindra- 
chandra Chatterjee (2) in which the mis- 
conduct alleged did not take place in the 
course of proceedings, in the Court of the 
District Judge, Sanderson, C. J. observ- 
ed: 

“In my judgment, the learned District Judge had 
jurisdiction to deal with allthe matters which were 
alleged in the notice, inasmuch as the petitioner (the 
learned Pleader) was practising in the Court cf the 
learned District Judge and it was within his jurisdic- 
tion , upon proper materials being laid betore hin, 


to institute the proceedings in the manner ia which 
he did.” 


But in that case the judgment oi a Bench 
of the Calcutta High Court in In re Radha 
Nath Churn Chuckzrbutiy (3) was not re- 
terred to, in which the learned Judges took 
the same view of the meaning and effect of 
s. 14 which finds favour with us. With all 


.due respect I am of opinion that the view 
‘expressed by the.Calcutta Hign Court in 


In re Rabindrachandra Chatierjee (2) was 
not in accordance with law. Indeed, as I 
apprehend the matter, ifs. 14 was constru- 
ed as the Calcutta High Court construed it, 
the section would be inherently inconsistent 
and much trouble might follow. If tne 
Calcutta view were to prevail, it would mean 
that s. 14 should read not 

"if any such Pleader practising in any subordinate 
Court or in any Revenue Office is charged in such 


Court or office, 
(1) l1 LB 11]; 72 Ind. Cas. 521; AIR 1921 
1922 Cal 


67, 
(2) 49 C 850; 67 Ind. Cas, 985; AIR 
484; 39 C Ld 020, é 

ian” 100 WN 1039; 40 L J@29; 4 Or. L J, 
0. 
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but ‘if any such Pleader is efttitled to 
practice in ¿ny subordinate Court or in any 
Revenue Office, and much confusion would 
result. Ifthe presiding officer of any sub- 
ordinate Court or Revenue office in which 
a Pleader is entitled to practise can take pro- 
ceedings in connection with alleged miscon- 
duct on the part of the Pleader otherwise 
than in relation to a case pending before 
such Court, there would be nothing in s. 14, 
for example, to prevent the presiding Officer 
of a Revenue Otfice who thoughtthat the 
Pleader had been guilty of misconduct in 
the course of a Sessions trial from charging 
the pleader with such misconduct, or a Sub- 
divisional Judge might take upon himself 
to charge a Pleader with allleged miscond- 
uct not in connection with any proceeding 
in his Court but in a proceeding - before the 
‘District Magistrate. Such an anomalous 
state of affairs could never have been in- 
tended. In my opinion it is manifest from 
the language used in the section that it is 
only where in the course of .proceedings 
“before it a subordinate Court has reason to 
suppose that a pleader has been guilty of 
misconduct that the subordinate Court is 
‘at liberty, without reference to the High 
Court, to inquire whether the pleader had 
been guilty of misconduct or not. The view 
which I take of the construction of s, 14 is 
in consonance with that held in In the maiier 
of Janak Kishore (4), In the matter of 
Manazirul Huq (5), In the matter of Ganga 
Dayal (6), In re Radha Nath Churn 
Chuckerbutry (3) and In the matter of Purna 
Chundra Pal (7); see:also In the maiier of 
Southekal Krishna Rav (8) and Nal- 
lasivan Pillai v. Ramalingam Pillai (9). 
In my opinion the case of In the maiter of 
Maung Tun Aung Gyaw (1) was wrongly 
decided and must be treated as overruled. 
For these reasons, in my opinion, the pro- 
ceedings in Criminal Miscellaneous Case 
No. 126 of 1934 of the Court of the District 
Magistrate of Maubin are invalid in law 
and must be quashed. 

Ba U, J.—1 agree. 

N. 
(4)1 PL J 576; 37 Ind. 
115; 18 Cr. LJ 132. 

(b) (1923) Pat. 45; 71 Ind, Cas, 707; 
Pat. 185; 24 Cr. L J 239; 4 P LT 97, 

(6) 4 A 375; A W N 1882, 67, 

(7) 27 O 1023; 4 O W N 3o. 

(8) 15 O 152; 14 LA 154; 5 Sar, 
11 {P C). 

(9) 32 M L J 402; 41 Ind, Cas. 305; A I KR 1918 
Mad. 398; 18 Cr. Lg 785, 


Order accordingly. 
Cas. 484; A I R 1916 Pat. 


A I R 1923 


96, 12 Ind. Jur. 
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LAHORE HIGH COURT 
Miscellaneous First Appeal No. 1481 of 1935 
March 2, 1936. 

COLDSTREAM, J. 
TULSI RAM-—-JUDGMENT-DEBTOR-— 
APPELLANT 
versus 
Musses. E. D. SASSOON AND Co., Lrp. 


BOMBAY DECREE-HOLDER—RESPONDENT 

Hxecution—Decree-holder's rigat to obtain 
execution, if will be defeated by judgment-debtor's 
objections--Temporary release from attachment on 
objection of judgment-debtor—Whether brings pro- 
ceeding to close—Civil Procedure Code (Act V of 
1908), s. 48 (2)—Fraud—Mere objection to jurisdiction, 
if fraud—Objection that judgment-debtor was not 
partner—Hxecutton delayed in consequence—~Fraud, 
if made out—Punjab Relief of Indebtedness Act 
(VII of 1934), s.34—Scope of-—Whether limited to 
agriculturists. ; 

The right of a decree-holder to obtain execution 
of the decree will not necessarily be defeated by 
objections raised by the judgment-debtur, or pro- 
ceedings taken by the Court for which the decree- 
holder is not responsible, which prevent the com- 
pletion of execution proceedings initiated by an 
application made within the period of limitation. 
The temporary release of a judgment-debtor's 
property from attachment because he had raised 
the objection that he was not a partner of the 
judgment-debtor firm does not bring the execution 
proceedings to a final adjudication, but postpones 
ie Rahim Ali Khan v. Phul Chand (1), follow- 
ed. 

The mere raising of objectiony so as to prolong 
execution proceedings beyond the peřiod of limita- 
tion must not, in all cases, be regarded as- fraud 
for the purposes of s. 48, Civil Procedure . Oude, 
lf the objections are petently frivolous they can, 
ordinarily and ought to be disposed ofspeedily by 
tue Court ifthe decree-hulders are diligent. But 
fraud should not be interpreted in a narrow sense 
but so as to cover circumvention. Where the fraud 
pleaded by the decree-holder is the conduct of the 
appellant in delaying the completion of the attach- 
ment proceedings until the statutory period of 
limitation had-passed by objecting tothe attach- 
ment on thu ground that the Executing Court in 
Lahore had no jurisdiction to adjudicate on the 
question whether he was or was nut a partner of 
tne jJudgment-debtor firm and by raising the false 
plea that he wesnot a partner, the objection raised 
to the jurisdiction of the Lahore Court cannot be 
regarded as disbonest. But his conduct in raising 
the plea that he was not a partner, of the judgment- 
debtor firm which is found to be false, is iraudu- 


lent and has the effect of enlarging the period of 


limitation, Bandhu Singh v. K.L. Bank, Ltd, (3) 
and Bishwanath Prasad v.  Lachhmt Narain (4) 
relied on, Ambica Naik v. Ram Raj Tewari (>), 
referred to, Lalta Prasad v. Suraj Kumar (2), not 
followed. 

Chapter VII, Punjob Relief of Indebtedness Act, 
in which s. 3+ falls, is headed ‘Miscellanevus. 
Amendments of the Givil Lew’. The second provisy 
to the section appears to relate only to agricultural 
ae nd but its other provisions are not 60 limit- 
ed. 


Mis. F. A. from the order of the Subordi- 
nate Judge, First Class, Lahore, dated 
July l5, 1935. ' 
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Mr. Panna Lal Bahl, for the Appellant. 


Messrs. Azim Ullah and Jagan Nath 
Malhotra, forthe Respondent. 
Judgment.—Messrs. B. D. Sassoon 


and Company obtained a decree based on 
an arbitration award in Karachi against 
the firm Shivji Ram Devi Das of Lahore. 
They had this decree transferred to Lahore 
and applied to the Subordinate Judge, 
First Class,on November 9, 1924, to have 
the decree executed by attachment of the 
property of Tulsi Ram who.had signed 
the contract upon which the decree was 
based and some property was attached. 

Tulsi Ram objected to this attachment 
on -several grounds including the plea 
that he was nota pariner of the judgment- 
debtor frm. The question whether the 
executing Court had jurisdiction to decide 
whether he wasor was nota partner had 
then to be decided. Tulsi Ram contended 
that the Lahore Court had no jurisdiction 
to decide this matter and the Subordinate 
Judge found that this was so.. He releas- 
ed the property from attachment. On 
appeal this finding was reversed by the 
High Court who remanded the case in 
November 1928. 

The Subordinate Judge decided on 
March 20, 1935, that Tulsi Ram was a 
partner and asked the decree-holder's 
Counsel.what further steps he wanted to 
take in execution. The reply was that an 
application was already pending and as 
the objections by ‘Tulsi Ram had been 
dismissed, Tulsi Ram's property should be 
re-attached. A prayer was added asking for 
execution by tne arrest of Tulsi Ram. 

Tulsi Ram again raised objections plead- 
ing that this request wasa fresh applica- 
tion for execution and was barred by 
limitation not having been made within 12 
years of the date of the decree, that he 
was a pauper and that he was exempted 
from arrest by s. 34 ofthe Punjab Relief 
of Indebtedness Act. 

The Subordinate Judge overruled all 
these objections holding that the original 
application for transfer could be continued 
and, therefore, the proceedings were not 
barred by limitation, that the judgment- 
debtor was estopped from raising the plea 
that he was a pauper, having previously 
resisted an applications to have him de- 
clared insolvent, and that s. 34 of tne 
Punjab Relief of Indebtedness Act applied 
only to judgment-debters wno were agri- 
culturists. He also held that even if the 
request for re-attachment made in 1935 had 
been afresh application for execution, the. 
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period of limitation had been extended 
by Tulsi Ram’s fraudulent behaviour. - 

Tulsi Ram has appealed. It is contend- 
ed before me that tne request forthe re- 
attachment made in 1935 was barred by 
limitation as being afresh application for 
execution not made within twelve years 
of the date of decree and that the warrant 
for the appellant's arrest was in contra- 
vention ofs. 34 of thePunjab Relief of 
Indehtedness Act. 

It isclear to my mind thatthe request 
made in 1935 by the decree-holders for re- 
attachment of Tulsi Ram's property was 
not a fresh application for execution. The 
temporary release of Tulsi Ram’s property 
from attachment because Tulsi Ram had 
raised the objection that he was not a 
partner ofthe judgment-debtor firm did 
not bring the proceedings taken upon the 
application of 1927 toa final adjudication, 
but postponed them. As stated in the 
decree-holders' reply to the Court's query 
regarding the stepsto be taken after Tulsi 
Ram had been. held to bea partner, the 
proceedings consequent on the application 
for execution of 1924 had not been com- 
pleted. There is ample author.ty for the 
proposition that the right of a decree- 
holder to obtain execution of the decree 
will not necessarily be defeated by objec- 
tions raised by the judgment-debtor, or 
proceedings takan by the Court for which 
tne decree-holder is not responsible, which 
prevent the completion of execution pro- 
ceedings initiated by an application made 
within the period of limitation (See the 
Full Court Ruling of the Allahabad Court 
in Rahim Ali Khan v. Phul Chand (1)s 
which has been followed by other High 
Courts). Applying this principle, I hold 
that the lower Court was correct in treat- 
ing this request of 1935 as merely in con- 
tinuation of and ancillary to the applica- 
tion of 1921 so far asthe properties men- 
tioned inthe proceedings ofthat time are 
concerned. Tae Counsel for the decrees 
holder states thas his clients donot pro- 
pose to attach any other proparties. Tnese 
properties certainly include a kotht in 
Qilla Gujar Singh and a house in Akbari 
Mandi of which plans were prepared and 
are on the record. 

Toe application for execution by arrest of 
the appellant was, however, not made in 1924 
and in asking for arrest ths request of 1935 
added substantially tothe relief soughtin 
1924. In this respect, the#efore, it must be 


held to be a fresh application barred by the 
(1) 18 A 492;°A W N 1896, 132, 
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twelve::years’ rule unless it is held that the 
judgment-debtor: had by fraud or force 
prevented the execution ofthe decree at 
some time within twelve years before the 
date. of the application. 

- For the decree-holders itis argued that 
the :word fraud in cl. (a) of sub-r. (2) of 
s.. 48. of the Civil Procedure Code, must be 
interpreted to, include any condtct of the 
judgmént-debtor deliberately adopted with 
a view to defer and delay.the just payment 
of his debt by frivolous and futile objec- 
tions. which are dishonest on the face of 
them. Support for. ihis conclusion is 
found in Lalta Prasad v. Suraj Kumar (2) 
(D. B.) where _Walsh,.J, remarked in deal- 
ing. with the meaning of fraud in this 
section. . 

. “fraud is moral turpitude * * * the word fraud 
in this section should not be narrowly interpreted 
—Nobody can doubt that the object of its insertion 


inthis Section was to prevent the tricks’ which 
are constantly played by judgment-debtors. * * *” 


In that case, so faras the judgment 
discloses, there had been no deception of 
the decree-holder or any misleading of 
him—but merely obstruction. The judgment 
cites other judgments’ of the same Court 
tothe same effect. Walsh, J. referred also 
to observation made in English cases 
but- the rulings cited are in cases where 
if,.appears that some deception had been, 
practised or attempted or some mislead- 
ing statement made. The fraud pleaded 
by the .decree-holders here is the conduct 
of the appellant in delaying the completien 
ofthe attachment. proceedings until the 
statutory period of limitation had passed 
by objecting to the attachnient on the 
ground that the. Executing Court in 


Lahore had no jurisdiction to adjudicate’. 


on the question whether he was or was 
not a partner of the jadgment-debtor firm 
and by raising the false plea that he was 
not. a partner. < 

<. The judgment in Lalita Prasad v. Suraj 
Kumar (2), was by implication.at any rate, 
dissented from bya Division Bench of the 
Allahabad Court in Bandhu Singh v. K. 
T. Bank, Ltd. (3) and was not. accepted as 
correct by the Paina Court in Bishwanath 
Prasad v. Lachhmi Narain (4), and I em 
unable to hold thatthe mere raising of 
objections soas to prolong execution pro- 
ceedings beyond the period of limitation 
must, ın all cases, be regarded eas fraud for 


(2) d4 A 319; 65 Ind. Cas. 877; AI R. 
145:20 A L J 185 R.1922 All, 


(3) AT R 1931 All. 134; 129 Ind. Cas. 
Rul. (1931) All, 204. ® - ere AN ng, 
(4) A 1 R1935 Pat. 360: 156 Ind, 


8. 207; 14 Pat, 


816; 16 P LT 506; 1 B R593; 7R P708, 
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the purposes of s. 48. If the objections 
are patently frivolous they, can ordinarily 
and ought to be disposed of speedily by 
the Court if the decree-holders are diligent. 
But as remarked in Ambica Naik yv. kami 
Raj Tewari (5) (D. B.) there is a considers- 
ble and consistent body of cases In 
support of the proposition that fraud should 
not be interpreted in a' narrow sense but 
so as tocover circumvention. I do not 
think that the objection raised by the ap- 
pellant tothe jurisdiction of the -Lahore 
Court can be regarded as dishonest. But 
the objection that Tulsi Ram was’ not’ a 
partner of the judgment-debtor firm was 
found to be false. It was a trick by which’ 
the decree-holders were forced by no 
fault of their own to delay execution pro- 
ceedings until this period of twelve years 
had expired. I consider that the appellant's 
conductin raising this plea was fraudu- 
lent and that it had the effect of enlarging 
the period of limitation. It ‘is argued‘for 
the appellent: that no particular fraud 
were specified by the decree-holders—and 
that when the plea of fraud was raised, 
an issue onthe point should have been 
raised and opportunity givento the ap- 
pellant to rebutit. But the plea was. 
based simply onthe fact andthe nature: 
of the objection for which the evidence 


was onthe record and could not be re- 
butted. i 
My conclusion, therefore, is that the’ 
request for the judgment-debtor’s arrest’ 
was not barred by limitation. a 
The question still remains, however, 


whether the Subordinate Judge was right 
in issuing a warrant of arrest: in view of 
the provisions of s. 34 of the Punjab: 
Relief of Indebtedness Act. It is true that 
the appellant was given opportunity to- 
show caucé against its issue but the learn-. 
ed Subordinate Judge appears to have 
decided against the appellant simply om- 
the grouud thats.34 of that Actdoes not 
apply to non-agriculturists. I see no justi- 
fication for this viewofthe scope of the 
section. Chapter VIII of the Act in which 
this section comes, is headed ‘Miscellane< 
ous Amendments of the Civil Law’. The 
second proviso tothe section appears to 
relate only to agricultural land bat its 
Other provisions are not so limited. 

On these findings I dismiss this appeal 
so far asit relates tothe attachment cf 
‘Le property specifically mentioned by the’ 
ecree-holders in prosecuting iheir appli- 
J RA A I R 1927 All. 668; 103 Ind, Cas, 277; 2A] 


L936 << 


Cation. for - execution -made in-. 1924. -I 
accept itso far that.I remand the case to’ 
the Executing Court for re-decision of the 
question whether a warrant of arrest should. 
issue in view ofthe provisions of s. 34 of 
the Punjab Relief of Indebtednéss Act. 
‘The parties will bear their own costs; 
in this Court. ` = 


Ne. Appeal dismisse d. 
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PAPPU REDDIAR—PLAINTIF® - 
—APPRLLANT 

a peso NETSUS . 
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-o . DEFENDANTS — RESPONDENTS. < 
-Transfer of Property Act (IV. of.1882), s..55 (2 
~—Sale.of property under ‘attachment—Covenant to , 
indemnify purchaser-—-Mortgage by purchaser to. | 
plaintiff—Payment to decree-holder—Hxecution for 
balance and property. brought to sale—Plaintiff 
depositing amount under O. XXI, r.89, Civil Pro- 
cedure .Code (Act. V of 1908)~Suit for damages— : 
Liability of mortgagor—Reinedy of vendor against 
decree-holder, if avaitabte tō plaintif —Damages— 
Basis of claim by person injured by breach of con- 
tract—Nature of—Uecree-holder’s failure to. certify | 
satisfactron—W hether affords cause of action. 

' The: plaintiff became the mortgages of certain 
property under a document executed by B in his” 
favour.. That .mortgags comprised properties 
which belonged to C aud D and had been sold 
by them to B. At the time. of sale those pro-_ 
perties were under attachment in a sult brought 
by A against C and-B.and the sale deed contain- 
eda covenant that, if the .vendors do not make 
satisfactory arrangement for ‘the payment of the 
decree and the raising of the attachment, they will 
be liable for any loss caused thereby. Lo spite of 
payment to A which he had agresu to receive in 
full satisfaction of his decree, ne proceeded to exe-_ 
cute the decree for the balance and brought the 
attached properties to sale. Fearing that this will 
imperil his security, 
necessary amount in Court under O. XXI, r. oy, ` 
Civil Procedure Uode:and had the sale set aside. 
He. then filed a suit for damages claiming that 


P. M. V..P.. 


by C and.D:; ` 

Held, that the plaintiff's payment was not volun- 
tary and by force vfs. 35 (2), ‘'ransfer of Property 
Act, he was entitled to a decree against U aud D; 
put there was no basis oo whith hê could eaforce 
the liability against A, as the remedy available to 
C.and D for breacn of contract nut to execute- 
was not available to the plaintiff; and that A could 
not be made liable in tors or in equity either. 

The true basis of the-cluim for damages by any- 
body injured by an improper execation prucsediug 
can: only be that it is a breach of au implieu 
agreement nob to execute the decree any .further.. 
pb. 965, col. L.] : 

Tne mere failure to certify would not constitute a 
¿ANYS of action, A decreeshulder may receive the 


2 


arag anya a repa See 
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- attachment and contains a covenant that 


the plaintiff deposited the . 


' As tne ple 
‘ly'impair his sec 
e amount in Gourb under O. XXI, 
“1.89, Civil Procedure Code, and had the 


‘gale set aside. 


dant- No. 1 of by 


963: 


amount due to him and, leavé the matter there. -NO, 
judgmeht-dbtor can-complain that because the, 
decree-holder did not certify, it. gives’ him a cause. 
of action. f , A ik ed 
S.C. A. against a decree of the District. 
Court, Tinnevelly, in Appeal Suit No. 125. 
of 1929, z 2 ` t i č 

Messrs. T, M. Krishnaswami Ayyar, and. 
V. Subramaniam, for the Appellants.. 


_ Mr. K. S. Champagesa Ayyangar, for the. 


_ Respondents. . 


e-ta 


defendant No. 2 in his. favour. 


ed to defendants Nos. 7 and 8. and had been 


` gage compromised properties which belong- . 


` sold ‘by them to defendant No. 2 on Deċèm- - 


bet 17, 1924; under Ex. A. At the time of this. 


ment in. O.-S. -No.. 62 -of 1923 brought.by 


“sêle, these’ properties were under attach- ` 


defendant No. 1 ‘against defendants Nos, 7 .. 


miakes d specific referencé to this pending 


ifthe vendors do. nòt. make satisfactory ar- 


‘rangement fot.fhe payment of the decree 
“and thé raising of the attachment, they 
will be liable for any loss caused thereby. 


“and 8: The ‘sale deed. Ex, A accordingly | 


“l w 


1 
a Fee 


With a view to pay off this decree amount the . 


véndors sold certain properties to defend- 


“antiNo. 9 under Ex. C on January 16, 1925. : 
A sum of Rs. 4,500 out of the consideration 


for this sale was reserved with that vendee . 


for being paid tothe decree-holder. It is 


recited in that sale deed and it has also now | 


been found by both the Courts that de- 


a 


fendant No. 1 had agreed to receive this, 


sum of Rs. 4,500 in full satisfaction of his 
claim under the decree. The amount of 
Rs. 4,500 was paid in due course by defend- 


1 ` t é . . 
this amount must be made good to him by A or, ant No. 9 to defendant No. 1: but, In spite 


of the payment, defendant No. 1 proceeded 


. to execute his decree for the balance after 


wr 


deducting. this Rs. 4,500, brought the at- 


-tached properties to sale. and purchased 


his clerk in September 1927. 
feared that this will serious- 
security, he deposited the 


them througa 


The eee Da 
must be made good 
defendants Nos. 


to him either by defen- 


claims tpat this amount . 


` 


7 and 8 ; 


gig 


or by defendant No. 9. DefendanteNo. 2 or 
his representative has not been impleaded 
in this second appeal and I am not therefore 
concerned with any possible liability that he 
or his estate may be under. The case against 
defendant No. 9 can be very briefly disposed 
of. He has not been guilty of any breach of 
contract.. Assuming that he wes in any 
sense a party to or cognisant of the arrange- 
ment by which defendant No. 1 agreed to 
receive Rs. 4,500 in full satisfaction of his 
decree, defendant No. 9 has performed his 
part of the contract. Nor dol see any basis 
for a possible claim by defendant No. 9 
against defendant No. 1 to which the plain- 
tiff can in any manner claim to be subrogat- 
ed. Defendant No. 9 had not in any manner 
been damnified by defendant No. 1’s execu- 
tion of his decree, because the property 
sold to defendant No. 9 has not been brought 
tó sale. Sol donot see that there is any- 
thing to which the plaintiff can claim to 
be subrogated, even assuming that any 


such claim by way of subrogation is possible.’ 


As regards defendants Nos.7 and 8, I 
must observe that the judgments of the 
Courts below give me very little indication 
as to how the claim against them was dealt 


with either by the plaintiff or by the Courts. © 


Whether the plaintiff was more serious or less 
Serious about his claim against defendants 
Nos.7 and 8is another matter. The only ground 
that I can gather from the lower Appellate 
Court's judgment and justify its dismissal of 
the suit even against defendants Nos. 7 and 8 
is'that the plaintiffs’ payment was voluntary. 
Iam unable to agree in this view. The 
sale-deed Ex. A proceeded on the footing 
that theré was a subsisting attachment and 
defendants Nos. 7 and 8 undertook the res- 
ponsibility of seeing the attachment raised. 
Whatever may be the guilt of defendant No. 
l in the matter of the execution proceedings, 
it was certainly open to defendants Nos. 7 
and 8toapply tothe Court in due course 
to enter up satisfaction under O. XXI, 
1. 2, and if they did not care to adopt that 
course they must take the consequences, 
so far as their transferees are concerned. 
Ido not understand why the learned Dis- 
-trict Judge says that the plaintiff merely 
fancied that he had suffered some injury. 
If the attachment was subsisting and a 
Bale took place in pursuance of such attach- 
ment, it will certainly imperil his security 
to the extent of the properties sold away in 
execution. I ame therefore of opinion that 
the plaintiff is by force of s. 55 (2), Transfer 
of Property Act, entitled to a decree as per 
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the terms of his claim in the plaint against 
defendants Nos. 7 and 8. 

Before me, it isthe claim against defen- 
dant No. 1 that has been pressed very 
strongly. Mr. Krishnaswami Ayyar who 
appeared for the appellant does not serious- 
ly dispute the position that if defendant 
No. Is liability is to be regarded as one’ 
for breach of contract, the plaintiff can 
hardly avail himself of any such cause of 
action. Under s. 55, cl. 2, Transfer of Pro- 
perty Act, the indemnity which defendant 
No. 2 had as against defendants Nos. 7 and 
8 will no doubt be available to the plaintiff 
as well, bul if defendants Nos.7 and 8 
have a cause of action against defendant 
No. 1 for damages for breach of the con- 
tract not to execute the decree in O.S. No. 
62-23, it is not possible to see any basis 
by which either defendant No. 2 or the 
plaintiff could claim to enforce that liability. 
Mr. Krishnaswami Ayvar accordingly argu- 
ed that defendant No. 1's liability in such 
circumstances is one in tort and not in con- 
tract; and he contended that if it is a lia- 
bility in tort, anybody in the world who 
isin some manner affected by such tortious 
conduct can maintain a claim for damages. 
Iam not prepared to accede to the second 
part of this proposition in all its generality 
but asI do not accept even the first part 
of his argument, I need not dwell at length 
on the second step. His contention that a 
decree-holder's liability, when he executes 
a decree even after receiving satisfaction 
is one in tort, is based upon an observation 
in the judgment of Kindersley, J., in 
Viraraghava Reddi v. Subbakka (1), and 
certain observations of Abdur Rahim and 
Oldfield, JJ., in Krishna Ayyar v. Svire- 
muthu Pillai (2). I do not think that the 
observation of Abdur Rahim, J., can he 
taken as any decision. The learned Judge 
was merely stating the contents of the 
judgments in Viraraghava Reddi v. Sub- 
bakka (1). Oldfield, J., no doubt uses the 
expression : 

“That the claim must be regarded as for damages 
for injury caused by defendant No. 1’s failure to 


certify satisfaction us he ought to have done after 
recovering the decree amount.” 


But it made no difference in that case 
whether the claim was one in tort or con- 
tract and it would not be fair to the learned ° 
Judges to treat that judgment as involving” 
a decision on this point. In Viraraghava 
Reddi v. Subbakka (1), it is only Kindersley, 
J.. who suggests two alternative grounds, 

(1) 5 M 397; 6 Ind. Jur, 633 (F. B). 


) 
(2) 42 M 338; 50 Ind. Cas. 584; A I R 1919 Mad, 424 
86M L J 376; 9 LW 443; (1919) M W N 248, 
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. viz., either breach of contract of something 
in the nature ofa tort. So far as the other 
two learned Judges ere concerned,: they 
-put it either as a cause of action based 
upon breach of an implied promise io certify 
the psyment to the Court or es one based 
upon, a -failure of consideration. Speaking 
with all respect to the learned Judges who 
have used language suggesting the con- 
trary, I failed to see how the mere failure 
to certify would constitute a cause of action. 
JA decree-holder may receive the amount 
‘due io him and leave the matter there. 
No judgment-debtor can complain that be- 
cause ihe decree-holder did not certify it 
gives him a cause of action. Therefore it 
does not-seem to me correct to say thal 
there is.a breach of a statutory duty to 
_ certify and the omission to discharge that 
duty furnishes a cause of action. The real 
cause of action is the subsequent proceed- 
ings, in execution. No doubt such proceed- 
ings can in a sense be described as “fraudu- 
lent,” but it does not necessarily follow that 


every fraudulent conduct must sound only - 


in tort. The true basis of the claim for 
damages by any bodyinjured by the impro- 
per. execution preceedings can only be as 
suggested in that judgment of Turner, C. J., 
and .Muthuswami Ayyar, J. that it isa 
. breach of an implied agreement not to exe- 
. cute the decree any further. If that is the 
correct position, I am of opinion that the 
, present plaintiff cannot possibly have any 
_ cause of action as against defendant No. 1. 
Ido not see that the decision in’ Mahbub 
Ali v. Mahomed Hussain (3) puts the plain- 
- tiff in a better position, though the basis 
of the claimis there described as an equit- 
able. claim rather than a claim for breach of 
contract. The equity can only arise as a 
result of the contract and between the 
parties thereto. There is no such thing as 
-aright in rem giving rise to an. action- in 
. the nature of an equitable claim in circum- 
stances of this kind. The second appeal 
therefore fails and itis dismissed with costs 
as against defendant-respondent No. 1. 
Defendant No. 9 (respondent No. 4) is re- 
, ported to have died long ago and no legal 
‘representative has been brought on record 
in-his place. The appeal must, therefore, 
be held to have abated as against him. 
There will be a decree against defendants 
Nos. 7 and 8 for the plaint amount with in- 
terest at 6 per cent. per annum from date 
of plaint up to date of payment and costs. 
A-N. Appeal partly allowed. 


(3) 50 A 111; 104 Ind, Cas, 419; A I R 1927 All 
110; 25 A L J 823, , 
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* LAHORE HIGH COURT 
Civil Reference No. 25 of 1932 
June 28, 1934. 
ADDISON AND SALE, dd. 
Inthe matter of ASSESSMENT or 
KANGRA VALLEY SLATE Co., LTD., 
LAHORE 


Income Tax—Capital expenditure—Tests—-Surt 
against assessee—Money spent for defending suit— 
Whether capital egpenditure—Deduction wunder 
Income Tax Act (XI of 1922), s. 10 (2) (ix), if can 
be granted. 

The assessee company secured, by leass, in per- 
petuity, the exclusive right of quarrying slate in 
a village. This monopoly was assailed by the 
village proprietary body who filed a suit to eject the 
company from the quarries covered by the lease 
and for an injunction. The company incurred 
expenses in defending the suit : 

Held, that the expenditure incurred by the 
company was a non-recurring outlay required to 
retain a capital asset and it was inthe nature of 
capital expenditure and hence no deductions were 
permissible under s. 10 (2) (ix), Income Tax Act, 
Vallambrosa Rubber Co. Ltd. v. Farmer (3), applied. 
Usher's William Brewery v. Bruce (1), Marant 
Surveyor of Taxes v. Wheal Grenville Mining Co, 
(2), Vallambrosa Rubber Co., Lid. v. Farmer (3) 
and Small v. Eason (4), relied on, 

The Income Tax Act does not contain any de- 
finition of the term capital expenditure. The 
nearest approach to a definition is to say that 
capital expenditure isa thing that is going to be 
spent once for all and income expenditure is a thing 
that is goingto recurevery year. 

Mr. Badri Das, for the Assessee. 


Mr. Jagan Nath Aggarwal, for the Com- 


.Missioner of Income-tax. 


Judgment.—The Commissioner of In- 
come Tax has referred to us for our opin- 
ion the question whether the expendi- 
ture ‘incurred by the Kangra Valley Slate 
Co., Ltd., in defending as lessee of certain 
land in mouza. Kanhayara, District Kangra 
a suit for possession and injunction in- 
stituted by the lessors who are the pro- 
prietary body of that village, is deduct- 


‘able under cl. (9), sub-s. (2), s. 10, Income 


Tax Act. The material fasts of this case 


are that the Kengra Valley Slate Oo., Ltd. 
‘by lease dated February 22, 1867, secured 


in perpetuity the exclusive right of quarry- 
ing slate in Kanhyara village of the 
Kangra District. The company is also a 
shamilat, and 
as such, enjoyed quarrying rights in com- 
mon withthe proprietary body, but the 
essence of the company’s business is. that by 
reason of the lease, it enjoys a monopoly 
of slate quarrying in this village. This 
monopoly has been recently assailed by 
the village proprietary body whoon July 
10, 1928, instituted a silib to eject the 


. company from the quarries covered by the 


lease and also for an injunction to prevent 


$66 


11, 1930, a decree was passed against the 
company hy the trial Court and an appeal 
against thet decree is pending in this 
Court. 
of execution so faras the injunction is 
concerned, so that the business of the com- 
. pany continues during the pendency of the 
“appeal 
In submitting a return of its income for 
the year ending June 30, 1930, which is 
. the ‘previous year’ for the purpose of as- 
sessment under consideration (1931-32), the 
“company showed a net income of Rs. 23,350 
which was arrived at afler 
Rs. 13,397 on account of the legal expenses 
of the suit to date. The income-tax Officer 


supported by the Commissioner, Income- . ` 


- tax, has held that no deduction is permis- 
sible because the legal expenses were cx- 
penditure in the nature of 
since it was not incurred 


a business, it didnot fall within the pur- 
view of s.10 (2) (ix), Income Tax Act, 
` para. (ix), sub-s. (2), s. 10, Income Tax, 
provides that allowances may be made on 

“any expenditure (not being in the nature of 


capital expenditure) incurred solely forthe purpose 
' of earning such profits or gains,” 


Mr. Badri Das on behalf of the company 
. urges that the cost of the litigation was 
incurred to defend the monopoly of 
quarrying which isthe very life-blood of 
the company. For this reason he contends 
‘that the expenditure should be held to 
‘have been incurred solely for the purpose 
of earning profits or gains since if the 
monopoly were lost, the business of the 
company would come to a stand-still and 
there would be no profits or gains. Fur- 
ther he contends that the expenditure is 
-debitable torevenue and is not capital 
expenditure and that for these reasons the 
deduction is permissible under the clause. 
The opinion of the Commissioner 
since the subject-matter of the suit re- 
presents the capital of the company the 
expenditure on litigation wes incurred to 
defend the capital of the business and 
must, therefore, be deemed to be in the 
nature of capital expenditure. Accordingly 
he holds that no deductions can be per- 
mitted. No authority applicable to the 
facts ofthis case has been cited before 
us atthe Bar. Counsel for the assessee 
has invited our attention to a British case 
reported as Usher's William Brewery v. 
Bruce (1), in which a Brewery Company as 


1) (1915) A C 433; 6 Tax Cas. 399; 59 SJ 144: 
al OR od 112. 651. : at 


' Inthe matter of A. ORK. Y. stats co., LID. ` (LAH 
the company from quarrying. On July : 


The company have obtained stay ` 


deducting . 


capital end - 
solely f'y the - 
purpose of earning the prodts and gains of - 


-opinion which is relevant 
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lessees of anumber of -houses which thêy 
had acquired in the course of their business 
claimed deductions on account of certain 
expenditure as being money wholly end 
exclusively laid out for the purpose of the 
brewery; ənd this claim wes upheld on 
appeal to the House of Lords. The only 
point of relevance in this case is that a 


“sum of £66-2-8 wasincluded in the ex- 


penses thus claimed and allowed as legal 


- and other costs. 


This authority, however, has no bearing 


- upon tbe present case, partly because this 


item for legal expenses being trifling in com- 
parison with the other expenses claimed 
passed practically unnoticedin the course 
of the legal discussion-and also because (as 
would appear from p. 410 of the ruling) it was 
agreed between Counsel at the commence- 
ment -that these legal expenses were not 
ineurred for any extension of the business 
so astomekethem ‘capital business’. In 
our opinion the answerto the reference 
made by the Income-tax Ccmmissioner in 
the present case depends on the question 
whether the legal expenditure incurred by 
the Kangra Valley Slate Company was or was 
notin the nature of capital expenditure; and 
since it wasagreed that the legal expenses 
permitted in Usher's William Brewery v, 


- Bruce (1), were not to be considered capital 


expenditure, the authority has no ‘bearing 
on the present dispute. As observed by 
Wright, J., in Marant Surveyor of Taxes 
v. Wheal Grenville Mining Co. (2) the ques- 
tion whether certain expenditure in respect 
of which a deduction is sought is capital 
or notis in its essence one of fact and 
as such itis open to question whether this 
is a permissible reference to us under 


- B. 66, Income Tax Act. But we have no doubt 


that this reference should be treated as 
involving a question of law. It should, 


- however, be understood that in answering 
is that - 


this reference we are not 


deciding any 
question of principle but are 


giving an 
solely to the 
facts of the case before us. The Income 
Tax Act doesnot contain any definition 
of the term ‘capital expenditure” nor has 
any definition been attempted in the 
various euthorities cited atthe Bar. Ths 
nearst approach toa definition of ‘capital 
expenditure’ occurs in certain observations 
by Lord Dunedin in the case reported as 
Vallambrosa Rubber Co., Lid. v. Farmer (3), 


Lord Dunedin observed (on p. 536*) as 
.(2) (1894) 3 Tax Cas. 298. 
(3) (1910) 5 Tax Cas. 529. 


* Page of (1910) 5 Tax Case.—[Hd.] ed 
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follows : | 
. “Ithink it is nota bad criterion of what is 
capital expenditure asagainst what‘ is income ex- 
-penditure to say that capital expenditure is a 
thing that is going to be spent once for all and 
‘income expenditure is a thing that is going to recur 
every yeor.” 


This test laid down by Lord Dunedin 
was approved in the case reported as 
Smallv. Eason (4), in which Clerk, Le J., 
_at p. 355* observed that this criterion 
has been accepted in several- subsequent 
.cases. The expenditure incurred by the 
Kangra Valley Slate Co., Ltd. in the pre- 
sent case was clearly a mon-recurring 


outlay required to retain a capital asset. - 


Following the criterion laid down by Lord 
Dunedin inthe Vallambrosa's case (3), we 
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Judge-of the Rangoon Small Cause Court 
after he had ceased to have jurisdiction 10 
act as such Judge. The judgment was 
subsequently delivered by his successors os 
second Judge of the Small Cause ‘‘ourt. 
It follows from s. 23, Rangoon Small Cause 
Courts Act (VII of 1920) that O. XX, r. 2, 
applies to the Court of Small Causes. 
Order XX, r. 2, is in. the following terms: 


“A Judge may pronounce a judgment written but 
not pronounced by his predecessor.” 


Now if the matter had been res integra I 
should have been disposed to think that a 
judgment which could be pronounced by 
the successor-in-office of an ex-Judge must 
have been written and signed by the ex- 
Judge before he became the functus officio, 


because after a person had ceased to bea 
Judge of the particular Court in which the 
trial was held, he had no further jurisdiction 
to-act in connection with the affairs of that 
Court by way of writing a judgment or 
otherwise. It appears, however, that there 
had been a consensus of judicial authority 
in favour of the view that even after a 
' Judge has ceased to have any jurisdiction 


` hold that the expenditure incurred by the 
Kangra: Valley Slate Co, Ltd, in this 
particular case is inthe Nature of capital 
expenditure and we agree, therefore, with 
‘the Commissioner of income-tax in answer- 
“ing the question referred to us in the 
“negative. 
ON. Reference answered. 
. (4) (1920) 12 Tax Cas. 351. 


* Page of (1920) 12 Tax Cas—| Hd] 





RANGOON HIGH COURT 
Full Bench 
Civil Reference No. 18 of 1935 
January 13, 1936 

PAGE, C. J., Mya Bu AND BAGULEY, Jd. 

in re HARGULAL—APPLICANT 

Versus 

ABDUL GANY HAJEE ISHAQ AND 


ANOTHEG—Oppostts PARTIES 
Civil Procedure Code (Act V of 1908), 0. XX, 
r. 2, O. XVIII, r.15—/udgment written by Judge 


- after he ceased to be Judge—Successor pronouncing 


it—~-Validity—Successor-in-office, if bound to pro- 


`~ nounce tÈ. 


= Under O. XX, r. 2, Civil Procedure Code, it is not 
necessarily incumbent upon the successor of 


the 


- Judge who wrote the judgment after ha hed ceased 


a 
£ 


to be a dudge of the Court in which 
the trial was held, to pronounce the judgment that 
had been written by his predecessor. He h 
discretion inthe matter, and if heisin doubt as to 
the correctness of the judgment that has been 
written by his predecessor, he ought sither to act in 
accordance with the provisions of O. XXVIII, r. 15, 
or to hear the case de novo. Where a judgment is 
written bythe Judge after he had 


delivered by his successor-in-office under O. XX 
r. 2, itis a valid judgment. 
[Case-law discussed. | 


Mr. G. D. Williams, for the Applicant. 
Mr. Carlos, for the Opposite Parties. 
Page, C.J.—The judgment in question 


~ was written by the Officiating Second 


a3 A 


ceased to have’ 
` jurisdiction to act as such Judge, and is subsequently 


“ina Court because he has retired or has 


proceeded on leave or-has been transferred 


‘ from the Court in which the trial was held, 


he is entitled, having heard the evidence, 
to write and sign a judgment, and that his 
successor, in his discretion, may pronounce 
the judgment in his stead. 

In 1872 in Parbati v. Bhikun (l) it 
appears that a judgment had been written 
by the Officiating Subordinate Judge of 
Patna after he had been relieved of that 
office, and that he had handed his written 
judgment to the Subordinate Judge of 
Patna who succeeded him. Thereafter the 
succeeding Judge delivered the judgment 
that had been written and handed to him 
by his predecessor. Jackson and Markby, 
JJ., held that the judgment.so pronounced 
was valid and unimpeachable. That case 
was determined under the Civil Procedure 
Code of 1859 (Act VIII of 1859) in which no 
provision was inserted in the sense of 
O. XX, r. 2of the Code of 1908. Under 
s. 199, Civil Procedure Code, 1882 (Act XIV 
of 1882),a Judge might pronounce a judg- 
ment written by ‘his predecessor but not 
pronounced. In 1905 Jenkins, O.J., and 
Batty, J. in Girjashankar v. Gopalji 
Gulabhai (2) obseryed: l 

“To his first objection that the judgment was 
illegal, inasmuch as it was written by Mr. Mathuradas 
after he had been transferred from Broach, a 
complete answer is furnished by s, 199, Civil Proce- 
ag a MBA 

th 30 E 241; T Bom, LR 95L oo 
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Stated: 
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In Sundar Kuar v. Chandreshwas Prasad 
Narain Singh (3), Harington and Geidt, JJ., 


“Two objections have been taken to the judgment 


on behalf of the appellant: the 


first is that there is in 


fact no judgment, because the learned Judge who 
heard the case had taken leave before he put his 
judgment into writing, and had it read by his 
successor-in-offics. We do not think that objection 
is well-founded. Section 199, Civil Procedure Code, 
1 provides that a Judge may- pronounce a judgment 
written by his predecessor, but not pronounced, 
“This judgment was written by the predecessor of the 
Judge who- pronounced it. “It seems tous that he 
nomes within the words of s. 199, and we do not 


‘think it right to ace 


ede to the argument of the 


appellant who-asks us to place a limited construction 
on that section, and to say that the judgment should 
be written by the Judge befora he had taken ‘leave 


or left the post. which he was 


occupying when he 


. heard the case. Our attention was drawn to certain 
- cases, of which only one seems to be directly in point, 


namely, Parbutty v. 


Higgin (4), and that case 


. Supports the view which-we express. We think that 
the objection is ill-founded, and that the Judge was 
entitled, having heard the evidence, to write 


< his judgment and to 


send it to his suecessor for 


-. delivery under the provisions of s. 199, ivil Proce- 


dure Code.” 
. In 1908 in Satyen 
Kumari (5), a Full 


dra Nath Ray v. Kastura 
Bench of the Calcutta 


- High Court took the same view of the mean- 


ing and effect of s. 


199 of the Code of 1882. 


Maclean, ©. J., observed: 
“The question submitted to the. Full Bench is 
whether the judgment, referred to in s. 199, Civil 
Procedure Code which can be pronounced by a 
Judge's successor, is one which must be written by the 
. Judge while holding office ag Judge, or whether it 
may be one written after he. hes ceased to exercise 
- Jurisdiction in the place where the cause of action in 
“the suit to which the judgment reletes, arose, owing to 


his transfer or proceeding on leave 


“The question seems to me to depend entirely: upon 


the construction of s. 199, Civil Procedure Code. Tt 


. iS a very short section, and, in my judgment, its 
construction is not susceptible of any real difficulty 


ENAERE S: . In this case 


the. suit was heard by Mr. 


Thomson when ha was Subordinate J udge of Deoghur, 
“and he was subsequently transferred to Dumka and 
ceased to be Subordinate J udge of Devghur on 
-January 17,1905, Onthat date he recorded the follow- 


ing order: 
‘Defendants refuse to 


ment. Iam making over 


argue or to file written argu- 
charge t.-day and-all the 


+ parties want me to write the judgment; so the record 
‘must be sent to Dumka, to which place I am going on 


- transfer." 


I regret Mr. Thomson took ten months to write his 


judgment. He, however 


, did write it, and sent itto his 


successor at Deoghur to-deliver and he did deliver 
i. Ibis urged that this. is illegal and that s. 199 
does not justify such ‘a procedure. In my opinion 
it does There is nothing in that seetion which 


indicates directly or indirect) 


y that the judgment of 


the Judge whois leaving the Court must be written by 


him before he hag left.” 


“In 1908 anew Civil Procedure Code was 
passed, and O. XX, r. 2, forms part of that 


Code. In Ex parte 
(3) 34 C 293; 11 C W 
(4) 17 W Rav, 


Campbell In re Cathcart 
N 501. ` 


(6), at p. 708, James, L. J., laid down that: 

“Where once certain words in an Act of Parlia- 
ment have received a judicial construction in one of 
the superior Courts, and the legislature has repeated 
them without any alteration in a subsequent 
statute, I conceive that the legislalure must be taken 
to have used them according to the meaning which a 
Court of competent jurisdiction has given to them. 

Now the terms of O. XX, r. 2, are for all 
practical purposes identical with those of 
s. 199 of the Code of 1882. It may well be, 
therefore, that the legislature intended that 
O. XX, r. 2, should receive the same con- 
struction as the ‘Courts had placed upon 
s. 199 of the earlier Code. And that is the 
view which has been taken by the Courts 

in India since the Code of 1908 was enacted. 
In 1913 in Basant Behari Ghoshal v. 
Secretary of State (7), a Bench of the 
Allahabad High Court, Richards, C. J. and 
Banerji, J., stated that: 

“It has been contended that the judgment of the 
Court below and the decree founded thercon are bad 
because the judgment was written by Mr. Tute after 
he had ceased to be tne District Judge of Allahabad. 
The judgment no doubt was so written and it was 
delivered by his successor. We think the mere fact 

-that Mr. Tute had ceased to be the District Judge 
when he wrote the judgment is not sufficient to vitiate 
the Judgment. Oider XX, r. 2, provides that a J udge 


may pronounce a judgment written but not pronoune- 
ed by his predecessor.” 


he same view was taken by the 
Allahabad High Court in Lilawati Kunwar 
v. Chote Singh (8) and Baramdeo Pande v. 
Debidatt Singh (9). In the latter case the 
judgment had been written by a. District 
Judge after he had retired from office, but 
the learned Judges who tried that case 
were Of the opinion that that fact made 
no difference, Mukerji and Bennet, JJ., 


- observing: 


“Some attempt-has been made to draw a distinction 
between a judgment written after a Judge had 
retired and a judgment written while a Judge is on 
leave. Itistrue that when a Judge is on leave he 
will, on return from leave, take over charge again of 
his judicial office, but during the period that he is 
on leave hedce3znot possess any judicial powers on 
functions or jurisdiction. Weean see no distinction 
drawn between the writing of a judgment whilea 
Judge ison leave and the writing ofa judgment by a 
Judge who has gone on retirem ent,” 

In 1920 in Lakhiama Jiu v. Loknath Das 
(10), the Patna High Court placed the same 


construction upon O. XX, r. 2. As there is 
(5) 35C 756; 7 OL J 666: 120 W N 682. 
(6) (1870) 5 Ch. App. 703; 18W R 1056; 23 L T 
259 


(7) 35 A 368; 19 Ind. Cas. 785: 11 A L J 411. 
ta) 42 A 362; 61 Ind, Cas, 932; A I R 1930 AN. 332; 
L J 356. 


(9) 53 A 123; 130 Ind. Cas. 303; A IR 1931 AN. 90; 
(1930) AL J 1566; Ind. Rul. (1931) All. 271.. 

(10) 5 PL J 147; 58 Ind. Cas, 437; AI R.1920 Pat, 
578; 18 P LT 77, 


*Page of (1870) 5 Ch. App—[Bd,] 
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a consensus of opinion upon this subject in 
several High Courts in India, and as it is of 
importance that practice and prccedure s9 


far as possible should be uniform through- 


out British India, we are not disposed to 
place a different construction upon O. XX, 
r. 2, from that put upon it by the Calcutta, 
Bombey, Allahabad and Patna High Courts. 


‘Maung Ba v. Maung Ye (11) can be suppor'- 


ed on the ground that at the time when Mr. 
Sheehy purported to pronounce judgment in 
the case then under consideration, he was 
not only not the successor of the learned 
Judge who had heard the evidence but he 


, was not a Judge. 


It has to be borne in mind, of course, 


` that under O. XX, r. 2, it is not necessarily 


~ 


. incumbent upon the successor of the Judge 


who wrote the judgment after. he had 


, ceased to be a Judge of the Court in which 
. the triel wes held to pronounce the judg- 
‘ment that had been written by his pre- 


decessor. He has a discretion in the matter, 
and if he is in doubt as to the correctness of 


. the Judgment that has been written by his 
- predecessor he ought either to act in accord- 
ance withthe provisions of O. XVIII, r. 15, - 


or to hear the case de novo. For these 
reasons we answer the question propounded 
in the affirmative. 
“Baguley, J.—I agree. 

Mya Bu, d.-—I agree. 
Answered accordingly. 


N, 
(1) 4UBR 171; 76 Ind. Cas, 170; A IR 1994 


Rang, 358. 





MADRAS HIGH COURT 
Apreal Against Appellate Order No. 180 
of 1931 
November 14, 1935 
Buen AND K. S. Menon, JJ. 

THE ADMINISTRATOR-GENERAL, 
MADRAS—Peritionsr—APPRLLANT 


VETSUS 
THOTTA RADAKRISHNAN CHETTIAR 
AND OTHERS —RESPONDENTS 

Civil Procedure Code (Act V of 1908), 0, XXXII, 
rr. 6, 7—Limitation Act (IX of 1908), ss. 6, 7—Deeree 
by joint family including minors ~Manuager not next 
friend of minors—Power of manager to give dis- 
charge—A pplication for execution—~Limitotion. 

Order XXXII, rr. 6 and 7, Civil Procedure Code, 
do rot restrict in any way the powers of a 
father or e manager in a joint Hindu family to 
receive the amount of a decree and to give 
a discharge so as to bind a minor member of 
the family also, who isa party tothe suit, without 
obtaining the leave of the Court, in cases where such 
father or managing member is not the next friend of 
the said minor and as there is no other provision 
imposing such a restriction, his powers in this res- 
pect are not in any way effected by the mere fact that 
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another person is the next friend of the minor. 


Abed Hossain v. Abdur Reheman (6), relied on. [p. 
972, col. 1,] 


Obtaining leave of tha Courtisa mere matter of 
procedure and does not aff:ct capacity to give dis- 
charga. 

A. A. App. O. against the order of the 
Court of the Subordinate Judge of Trichi- 
nopoly, dated September 11, 1930, and made 
in E. P. No. 205 of 1929 in O. S. No. 16 of 
1914. 

Mr. T. V. Ramanatha Ayyar, for the Ap- 


_pellant. 


Messrs. K. Rajah Ayyr, K. R. Rangasamt 
Ayyangar, N. Rajagupalachan, K. V. 
Sreenivasa Ayyar, S. Rangarajya Ayyangar 
and G. Subbakrishna Chettiar, for ihe Res- 
pondents. 

K. S. Menon, J.—This isen appeal from 
the order of the Additionel Subordinate 
Judge of Trichinopoly, dismissing E. P. No. 
205 of 1929 in O. S. No. 16 of 1914 on the 
ground that itis barred by limitation. | 

The only question that arises for decision 
in this appeal is whether the Execution 
Petition is barred by limitation. 

This petition is filed by the Administrator- 
General of Madras representing the estate 
of Kapoor C. Ramalingam Chettiar, who it 
is alleged, had become entitled to the rights 
of the late Thotta Rajagopala Chettiar, who 
was the 4th plaintiff in the suit. The final 


. deeree in the suit, which was one for sale 


of the mortgaged properties, was passed on 
November 2, 1920; and this petition was 
filed on June 24, 1929. The tirst contention 
of the appellant is that asthe decree was 
subsequently amended by an order made on 
July 13, 1929, (Ex. G) on an application 
made by one of the defendants in the suit 
and one of the items of the decree was 
deleted, he is entitled to have the date of 
the amendment taken as the starting point 
for purposes of limitation and that if it is 
so done, this epplication is not barred. 
But, as already observed, this application 
was filed before the date of the said amend- 
ment and is for the execution of the final 
decree as originally passed on November 2, 
1920, and not of the amended decree. Fur- 
ther, no application has till now been made 
by the appellant either for the execulion of 
the amended decree or for the amendment 
of the execution petition. In these circum- 
stances, so far as-this execution petition 
now before us is concerned, time began to 
run from the date of the final decree and not 
from the date of the amendment, and the 
amendment does not enfre to the benefit 
of the appellant. The records in the case 
reported in Thiagaraja Thevar v. Sambasiva 
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Thevar (1), relied on by the appellant, show 
“that, in that case, there was an application 
‘for amendment of the execution petition 
‘after the decree was amended. The deci- 
‘sion therein, therefore, does not help the 
appellant. 
It is next argued that as one of the decree- 
“holders namely Purushotham Chetti, who 
“was the 8th plaintiff in the suit, was a 
minor on the date of the final decree and 
is still a minor, and as the other decree- 
“holders were not in a position to give a 
, valid discharge without the concurrence of 
the said minor, the right of all the decree- 
- holders to apply for execution is not barred 
by reason of the provisions of s. 7 of the 
“Indian Ltmitation Act. The said Pursho- 
iham Chetti is one of the sons of the lst 
plaintiff and was brought on record on the 
death of the Ist plaintiff when the appeal 
- against the original decree was pending in 
this Court. He was then represented by 
“his elder brother, Venkatarangam Chetii, 
‘the 6th plaintiff as his next friend. But in the 
final decree, it was Kothandarama Chetti, 
another brother of his, and the 7th plaintiff 
` in the suit, who was his next friend, and not 
' Venkatarangam Chetti. The learned Sub- 
ordinate Judge has found that the said 
Venkatarangam Chetti, who is the eldest 
son of the lst plaintiff, was the manager 
of the branch to which Purushotham Chetti 
belonged, till July 23, 1922, when a parti- 
- tion was effected, between the members of 
' that branch. There is evidence to support 
this finding and we see no reason to come 
to a different conclusion. The argument 
advanced on behalf of the appellant is that 
- though Venkatarangam Chetti, the manager 
of the branch to which the minor belongs 
was a party to the suit, still as he was not 
the next friend of the minor, he was in- 
competent to give a valid discharge binding 
the minor also. In other words, the argu- 
“ ment amounts to this. As the minor was 
represented in the suit by Kothandarama 
Chetti, he and he alone could have given a 
valid discharge binding the minor, and 
even that, only with the permissicn of the 
` Court obtained in accordance with the 
provisions of O. XXXII, r. 6, Civil Proced- 
ure Code, and Venkatarangam Chetti, even 
thcugh he was the manager of the branch, 
“was incompetent; in the circumstances to 
give a valid discharge binding the minor. 
Ordinarily the manager of a joint Hindu 
family is competent to give a valid dis- 
(1) 57 M795; 148 Imd, Oes. 1088; AIR 1934 Mad. 283 
6 R M 563; 66 M L J 492; (1981) MW N 90, 39 LW 
4 4 
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charge by himself without the concurrence 
of the rest of the family including the 
minors. If, however, he happens to be the 
guardian ad litem or the next friend of a 


“minor member of his family, if has been 


held that he would not be competent to give a 
valid discharge in respect of the subject- 
matter of the suit or decree wherein he 
occupies such a position without obtaining 
the permission of the Court under O. XX XU, 


' T. 6, in respect of the interest of such minor. 


In ihe case of Ganesha Row v. Tuljaram Rao 
(2), where the compromise of a suit entered 
into by the father, who was the guardian 
ad litem of his minor son without obtaining 
the leave of the Court under s. 462 of the 
Code of Civil Procedure, 1882, was called in 
question by the minor subsequently, their 
Lordships of the Privy Council observed as 


follows: 

“No doubt a father or managing member of a 
joint Hindu family may, under certain circumstances 
and subject to certain conditions, enter into agree- 
ments which may be binding on the minor members 
of the family. But where a minor is party to a suit 
and a next friend or guardian has been appointed 
to look after the rights and interests of the infant 
in and concerning the suit, the acts of such next 
friénd or guardian are subject to the control of the 

OULD AA AN IN aa The Courts in India seem to 
think that because Rajaram was a party to the suit 
of 1886 and was also guardian ad litem for his minor 
son, who was a member of the joint family whom 
Rajaram wes representing, it was open to him to 
eater into the compromise in his personal capacity, 
and as if was a bona fide settlement of a disputed 
claim it became binding on the minor by virtue of 
nis having acted as the managing member of the 
family. How far threats of a father or managing 
member may affect a minor, who is a party to the 
suit represented by another person as next friend or 
guardian ad litem is a question which does not 
arise in the case, and their Lordships are not called 
upon to express an opinion on it. But they consider 
it to-be clear that when he himself is the next friend 
or guardian of tne minor his powers are controlled by 
the provisions of the law and he cannot do any act 
in nis capacity of father or managing member which 
he is debarred from doing as next friend or guardian 
without leave of the Court. To hold otherwise would 
be to defeat the object of the enactment.” 


The same principle was applied to Execu- 
tion Petitions in the c.se of Latchmana 
Chetiy v. Subbiah Chetty (3). In that case 
it was held that the father, who was the 
next friend of his minor sons in the suit 
and in the decree, was incompetent to give 
a valid discharge in respect of the decree 
without leave of the Court obtained under 
O. XXXII, r. 6, Civil Procedure Code and 


(2) 36 M 295; 19 Ind. Cas. 515; 17 C W N 765;11A 
LJ 589; 180 LJ 1; 15 Bom. L R 626;14 ML T 1; 
a M WN 575; 25 M LJ 150; 40 IA 132 


5. 
(3) 47M 920; 82 Ind. Cas. 785; 20 L W 342; 47 M 
L J 388; (1924) M W N 773; A IR1925 Mad. 78; 35 M 


~~ X * + are 


+ 
| 
*~ 


`- 
a 


` 1936- 
that, s. 7 of the Limitation Act applied: If, 
therefore, in the present case Venkatarangam 


_ Chetti had been the next friend of the minor, 


` itis clear that he could not have given a` 
: valid discharge affecting the interests of 


_ the minor without obtaining the leave of the 


‘Court and that, according to the decision in 
, Latchmana Chetty v. Subbiah Chetty (3), 8. 7 
- of the limitation Act would apply. But in 
- this case Venkatarangam Chetti was not 
“(he next friend of the minor in the final- 
` decree, though he was so in the earlier 
. stages of the case. 
of-the branch to which the minor Purusho-— 
~ tham Chetti belonged was not, therefore, 
` restricted or curtailed by any statutory rule 
“like the one in O. XXXII, r. 6, Civil Pro- 
: cedure Code and we do not think thet his 
- right as such a manager to receive money 
> due under a decree and give a valid dis- 
. charge without 
: minor was, in any way, affected by the fact 


His powers a8 manager 


the concurrence of the 


that it was enother brother of his who 


"was representing the minor as next friend. 
> We have not been referred to any decision 


54 v 


directly bearing on this point in which it 
was held that the fact ihat another person 


` was the next friend of the minor, precluded 
: the manager of the family to which the 


` charge. 


minor belongs, from giving a valid dis- 
The two decisions relied on by the 


' Jlearned Advocate for the appellant are cases 
“ where the compromises during the course of 


“obtaining the sanction of the Court under ` 


ihe suit entered into by the father without 


- gs. 462 of the old Code corresponding to 
-Q. XXXKU,r.7 of the present Code, were 


subsequently challenged by the minor son ` 


who was represented by the father and not 


"by another, as his next friend. It was held 


that non-compliance with the provisions of 


“the new Code rendered the compromise 
invalid so far as the minor wes concerned. 
Tn neither of these cases was (here any 


question of the application of the provisions 


of s. 7 of the Indian Limitation Act or of the 


- nature of the powers of a manager to 
` give a valid discharge of a decree in 


favour of himself and a minor member of ` 


“the family represented by another member. 


In the case of Vijaya Ramayya v. Ven- 
kata Subba Rao (4) the contention was that, 
ss the compromise was entered into by 
the father who was not the guardian 


ad litem oof the minor, no sanc- 
tion of the Court was necessary 
under s. 462, Civil Procedure Ccde, 


(4) 39 M 853; 32 Ind. Cas, 881; 30 M L J 465. 
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(1882) and this Court (Ayling and Hannay, 
JJ.) -negatived the contention observing: 
“We cannot accept the suggestion that when he 
had no responsibility for them, and when tleir 
interests were entrusted toanother peran lce should 
have larger powers to bind them. We have no 
hestitation in rejecting this contention”. 
In the case before us there is no ques- 
tion of any compromise being e"ected by 


_ the managing member on behalf of the 


minor without obtaining the leave of the 
Court under O. XXXII, r. 7 corresponding 
te s. 462 of the old Code. The decision in 
Vijaya Ramayya v. Venkatasubba Rao (4) 
therefore is no authority, for the position 


that in cases like the present the ordinary 


powers of the manager to give a valid 


discharge of a decree are restricted when 


he is not the next friend of the minor. 
Again, in the case ofour Gur Mallappa 
v. Mallappa Martandappa (5) the question 
was whether a compromise entered into 
by the mother of a minor, with the consent 
of the guardian ad litem of the said minor, 
hut without the leave of the Court obtained 


_by either the mother or the guardian was 


valid and binding on the minor, Heaton 
J., observed :-— 

“That compromise in my opinion was contrary to 
law because in effect it defeated the purpose of 
s, 462. That section, I think, necessarily implies 
that during the continuance of proceedings in 
Court, the dispute between the minor and another 
party which the Court had to decide could not be 
compromised except by the guardian ad Ittem of the 
minor, and by him only with the leave of the 
Court" ; 

Macleod, ©. J., was not, Lowever, prepared 


to go so far, His Lordships observed: 
“My brother Heaton, however, thinks that on 
general principles when a minor is represented in 
a suit by a guardian ad litem other than his natural 
guardian, the powers of his natural guardian to 
deal with the minor's interest which are involved 


jn those proceedings are suspended. Iam not pre- 


` s. 462 of the old Code or O. XXXII, r. 7 of : 


prepared to go so far as that, but on the facts in 
this case I am not disposed to differ as Neelava 
nad applied to tne Court to sanction the compro- 
mise and thereby, Ithink she put it out of her power 
to settle tne creditor's claim as the minor's natural 


- guardian without the Court's consent”. 


On the other hand, in the case of 
Ganesha Raw v. Tuljaram Row (2) this 
Court, (Benson, O. C. J.) and Sankaran Nair, 
J. against whose judgment the appeal to 
the Privy Council was preferred, observed 
as follows: 


“Jf, therefore, some other person had been the 
minor's next friend or guardian for the suit, then 


‘the plaintiff's father could nave entered into the 


agreement now in question with Tuljaram the 
judgment-debtor on his own hehalf without any 
reference to s, 462, Civil Procedure Code”. 


Their Lordships of *the Privy Council, 


_however,, did not decide that question, 


(5) 44 B 574; 57 Ind. Cas. 417; 22 Bom. L R 725. 
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expressly observing that it did notearise for . 


decision in that case, as already pointed 
out. 

In the case of Latchmana Chetty v. 
Subbiah Chetty (3) also Coutts Trotter, 
C. J. was inclined not to disagree with the 
view that where the father is not the guardian 
ad litem he could take money and give a 
valid discharge, but his Lordship observed 
that he would like to re-consider that posi- 
tion when occasion arose. 

As the provisions of O. XX XII, rr. 6 and 
7 do not restrict in any way the powers of 
a father or a manager in a joint Hindu 
family to receive the amountof a decree 
end to give a discharge so as to binda 
minor member of his family also, who is 
a party to the suit, without obtaining the 
leave of the Court, in cases where such 
father or managing member is not the 
next friend of the said minor, and as 
there is.no other provision, statutory or 
otherwise, imposing such a restriction, we 
do not think that those powers of his are 


in any way affected by the mere fact that > 


another person is the next friend of the 


minor, Ea 

The view we take of s. 7 1s in. accord- 
-ance with that expressed by a Division 
‘Bench of the Caleutta High Courtin the 
case of Abed Hossain v. Abdur Rahman (6) 


where Nasim Ali, J. observed: _ 

“Section 7 contemplates a legal capacity to give 
discharge without the concurrenee of the person 
under disability. The section requires that the co- 
decree-holder in addition to his capacity asa co- 
decree-holder must have such a legal capacity as 
would empower him alone to realise the decretal 
debt and give a discharge without putting the 
decres into execution, even if his minor co-decree- 
holder had been under no disability and had the 
capacity to give his assent . . Familiar instances 
of such legal capacities are those of a partner and 
“the karta of a joint Hindu family. Their legal 
capacity to give discharge is derived from the sub- 


stantive law". 
Even if it has to be held that in cases 


of this kind where the father or the manag- . 


ing member is not the next friend of the 
minor, such father of managing member 
has to obtain the leave of the Court, we 
. do not think that that affects his capacity 
to give a discharge. His position as 
the manager of the family gives him the 
right to give a discharge without the con- 
currence of the other members of the 
family, adult or minor. This right is de- 
rived from the substantive law and is not 
affected in any way by any of the for- 
malities which may have to be gone through 
-in enforcing it. One of such formalities 
. (6) AIR 1935 Cal. 631; 158 Ind. Cas, 67; 8 R G 
198; 63 C 92, 
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may be we do not at all say that it is 
to inform the Court and obtain its leave. 

Those acts merely relate to the proce- 
dure end ere not such as will affect his 
capacity. We find that the Allahabad High 
Court also has taken the same view, for 
in the case of Rati Ram v. Niadar (7) 
Walsh, J. said: 

“Tt is no doubt true that when the matter is in 
the execution Court, it is literally true, speaking 
of it as a matter of procedure, to say that a dis- 
charge cannot be given, because payment for ex- 
emple, has to be made in and through the Court 
or certified by the Court, so that the discharge 
becomes an order of the Cour} itself. But I take 
the clear view, and I think it removes all the 
difficulties in this case, that ss. 6 and 7 are deal- 
ing, not with procedure, but with the legal status 
of individuals, and the expression “where adis- 
charge can be given’, is merely intended in s. 7 
to be a definition of a person wno in the 
ordinary legal language is described as being 
“able to give a discharge”, That is a definition 
of his legal capacity in relation tothe other per- 
sons jointly interested, and not a description of his 
physical powers under the procedure of the exe- 
cution Court’, 

The fact that the leave of the Court may 
have to be obtained, therefore, does not 
effect the capacity to give a valid discharge. 
In any view of the case, therefore, Venkata- 
rangam Chetii and the other adult decree- 


„holders would have been competent to give 


a discharge without the concurrence of 
the minor Purushotham Chetti. We therefore 
hold that time began to run from the date 
of the final decree and that the present 
petition is barred, 

It was then contended that, as Venka- 
rangam Chetti was the manager of branch 
to which Purushotham Chetti belonged 
only till July 23, 1922, and not for the full 
period of three years after the passing of 
the final decree, even if time began to run 
from the date of the final decree, it should 
be deemed to be arrested on the date 
when Venkatarangam Chetti ceased to 
be the manager. Buts. 9 of the Limita- 
tion Act, lays down that “where once time 
has begun to run, no subsequent disability 
or inability to sue stops it”. And there is 
no provision in the Limitation Act which 
supports the contention raised by the -ap- 
pellant. 

The appeal, therefore, fails and is dismiss- 


‘ed with costs of the first respondent. 


A Appeal dismissed. 
(7) 41 A 435; 49 Ind, Cas. 990;17 A L J 649. 
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CALCUTTA HIGH COURT 
Civil Rule No. 1700 of 1934 

March 14, 1935 

HENDESSON, dJ. 
NIBARAN CHANDRA BHATTACHARJEE 

— PETITIONER 

VAGUS 
HEM NALINI DEBI AND ANOT JER 
; --OPPOSITE PARTIES 
Bengal Tenancy Act (VIII of oe s. 26-F'— Pro- 
ceedings for pre-emption under s. 26-F—-Complicated 
questions of title should not be gone into in such pro- 
ceedings. | ; 

. Itis clear from the provisions of the Bengal 
Tenancy Act that it was never the intention of the 
legislature that complicated questions of title should 
be gone into and determined in proceedings under 
5. 26-F of the Act; any right which the transferor may 
have in the property remains entirely unaffected and 


it is only the right, title and interest of the transferee 
which passes. 


C. R. from en order of the Munsif, First. 


Court, Burdwan, 


1934. ° 


Messrs. Ramaprosad Mukerji and Puru- 
sottam Chatterji, for the Petitioner. 

Messrs. Sitaram Banerji 
Prosad Chatterji, for the Opposite Parties. 

Mr. Prokas Chandra Ghose, for the Trans- 
feree Opposite Party. 

Order.—tThis is a Rule calling upon the 
opposite parties to show cause why an order 
of the Munsif dismissing an application 
made by the petitioner for pre-emption 
under the provisions of s. 26-14, Bengal 
Tenancy Act, should not beset aside, T'he 
facts are these: 


dated September 22, 


transferee. When the notice was served 
upon the petitioner he filed an application. 
The opposite parties then combined together 
to make out a case that there was no 
transfer; that opposite party No. 2 wasa 
minor; that no consideration passed and so 
on. ‘The learned Munsif went into all these 
questions and came to the conclusion that 
there was no transfer, with the result that 
opposite party No. 2 is 
holding under the petitioner. The question 
raised in this rule is whether it was ‘open to 
the Munsif to consider this question at all. 
The section appears to have been enacted 
in order to provide a procedure by which 
the money: due from the pre-emptor will be 
paid to the transferee and for ensuring that 
the right of pre-emption is ‘exercised within 
the time allowed. Under sub-s. (1), as soon 
as the notice is served, the landlord has the 
right to make an application. This applica- 
tion will be dismissed unless the amount 


of the consideration money together with’ 
the-compensation’is paid” into Qourt.- The’ 


- NIBARAN CHANDRA ù. HEM NAYINI paar (WAL) 
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Opposite party No. 2 is the- 
transferor,- opposite party No. 1 is the’ 


still a rayat 
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Court then has to give notice to the trans- 
feree so that he may have an opportunity of 
stating what other sums, if any, he may 
have paid in respect ofthe properly. The 
Court then directs the 2pplicant to pay these 
amounts into Court as well. When these 
deposits are made under suhb-s. (5), the 
Court shall make an order allowing the ap- 
plication.’ 

The first thing to be noticed is that the 
iransferor takes no part whatever in these 
proceedings. No notice is to be served upon 
him and it does not appear that he has any’ 
locus standi. The transferee is entitled to 
show that he spent money on account of the 
property; but he is not allowed to file any 
objection to the granting of the petition on 
any other ground. Onthe contrary, under 
the sub-section the Court shall make an 
order allowing the application provided the 
deposits have been made. Itis quite clear 
from these provisions that it was never the 
intention of the legislature that complicated 
questions of title should be gone into and 
determined in these proceedings. Any 
right which the transferor may have in the’ 
property remains entirely unaffected and it 
is only the right, title and interest of the 
transferee which passes. It appears that 
in this case the transferor is still in posses-- 
sion and the petitioner will not be able to 
obtain possession without bringing a suit in: 
which tbe question of title between him 
and the transferor will be gone into and 
decided on proper materials after proper. 
issues have been framed. But it was never. 
the intention of the legislature that questions 
of that-sort should be determined in the 
way in which it was sought to do in these. 
proceedings. It was not suggested on 
behalf of the transferee that the necessary 
deposits were not made and this is the only 
ground on which he could resist the grant- 
ing of the application. If in spite of having 
notice of the case: now made between the 
transferor and transferee the petitioner. 
wishes to proceed with his application, he is 
entitled to succeed. The result is that this’ 
Ruleis made absolute. The petitioner will 
be granted a declaration allowing the 
application in the terms of sub-s. (5). In 
the circumstances, 1 make no order as to 
costs. 

N. Rule made absolute, 
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LAHORE HIGH COURT 
Second Civil Appeal No. 1561 of 1929 
May 29, 1 
ADDISON AND ABDUL Rasalp, JJ. 

GHULAM RASUL AND OTHERS—PLAINTIFES 

~~APPELLANTS 
VETSUS 


Musammat MOHAMMAD BIBI AND OTAERS— 


DEFENDANTS—RESPONDENTS. 


Colonization of Government Lands (Punjab) Aet 


(Y of 1912), ss. 19, 21 (a)—Occupancy tenant— 
Widow allowed to succeed as occupancy tenant— 
EiffectGift by widow after obtaining sanction of 
Deputy Commtssioner—Validity— Gift, 
contested by reversioners. ` 


A who had been granted occupancy rights in w 


square of land by Government died in .1897.and 
was succeeded by his son B who died in 1898, 


Government allowed A’s widow to succeed to the 


occupancy rights: 
- Held, that the act of the Government in allow- 


ing: her to become an uccupancy tenant amounted. 


to allotting to her the occupancy tenancy. In these 


circumstances she must be treated as a person to. 
whom the tenancy was first allotted by Government, ’ 


succession to whom would now be governed by 
s, 2k (a), Act V of 1912, and her right of aliena- 
tion is thus restricted only by the provisions of 
s. 19 of the Act, that is the sanction of the Com- 


missioner is necessary to validate a gift made by’ 


her. “Where this has-been given, the reversioners 
her- husband have no locus standi to contest 


“Mr. Khurshaid Zaman for Mr. Zafrullah. 


Khan, for the Appellants. ; 
, Mr. Mohammed- Amin, for the Respon- 
denis. 
Addison, J.—The plaintiffs are nephews 


of one Nikka: who was granted occupancy , 


rights in a, square, of land by Govern- 
ment. Nikka died in 1897 and was Suc- 
ceeded by. his son, Ghulam Nabi, who died 
in 1898.--Government allowed his mother, 
Musammat Mahtab Bibi, widow of Nikka, 
to succeed to the occupany rights. Later 
she made a gift of those rights in favour 
of -Musammat Mohammad Bibi, one of her 
daughters. This gift was sanctioned by 
the Commissioner under s. 19, Act V of 
1912. The plaintiffs then sued for a de- 
laration that the widow had no power.to 
make this 


operative after the death of Musammat 
Mahtab Bibi. The Courts below have dis- 


missed the. suit and the plaintiffs have 


preferred this second appeal. Prior to the 
o of Act V of 1912 it was held, 

_Sahibzada- v. Jawaya (1), that succes- 
on to these special cecupancy rights was 
regulated bys. 59, Punjab Tenancy Act, 
Musammat Mahtab "Bibi was not an heir 
to her son under,this section when she 
was allowed. to become the cccupancy 

(1) 14 P R 1908; 107 P L R 1908; 24 P W R 1908, 


7.7) ARMAN satr v. NATMUDDIN -SHAIK, (OAL) 


if can be. 


gift or the Commissioner to- 
sanction it, ‘and that it should be held i in-. 


161-10; 
tenant in 1898. This act of Government, 
thorefore, amounted to allotting to her tue 
occupancy tenancy. In these circumstances 
sue must be treated as a person to whom 
the tenancy. was first allotted .by Govern-- 
ment; succession to whom woald now be 
governed by s.° 21 (a), Act V of 1912, 
and her right of alienation .is thus res- 
tricted only by the provisions of s. 19 of 
the Act, that is, the sanction of the Com- 
missioner is necessary to validate the gift., 
This has been given and, therefore, the res: 
versioners of the husband have no locus: 
standi to contest it. The suit was rightly: 
decided and we dismiss this appeal’ with: 
costs. po pg 
N: Appeal dismissed. 
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_ CALCUTTA HIGH COURT 
Criminal Revision No. 894 of 1935 .~. 
ae 19, 1935 
JACK, J. 
ARMAN SHAIK AND OTAERS 
PETITIONERS 
~ Versus l 

N TAIMUDDIN SHAIK:—Opposire Party .- 

Penal Code (Act XLV of 1860), ss 143, 427—Per-* 
son put in possession of Land and crops by Civil Court 
—Right to cut crops standing on it—Conviction under - 
ss. 143, 427 —Legality of. 

“Where the‘accused were put into possession of la ùd.: 
and crops by a'Oivil Oonrb under O. XXI, r. 95, Civil’ 
Procedure Uode, they'are entitled to cut the crop. 
stending on it, whether ripe or unripe, and they can-. 
aa bé convicted under ss, 143 ;and .427, Penal, 
Co 

Mr. Sudhanss Sikhar Mukherjae, for the’ 
Petitioners. 

Mr. Nirmal Chandra Das Gupta, for the’ 
Opposite Party. 

Order.—lIn this case a Rule was issued. 
on, thé District Magistrate and the opposite. 
party to show cause why an order -con-, 


- 


—AccUSED— ` 


victing the petitioners under ss. 143, 
and 427, . Penal Code, and fining 
one Ks. 100 and the other peti-. 


tioners Rs. 50 each should not. be set aside. 
‘The prosecution case is that the peti-: 
tidners and others forcibly cut and took. 
away unripe paddy from the complainant's: 
land and tnereby committed mischief to the. 
extent of Rs. 1,200. The finding is that the. 
petitioners had. been put in symbolical pos- - 
session by. a Civil Court. and that they nad“ 
béen trying .t6 oust the complainant and; 
one Musobdi from the land. These were. 
the. persons who „actually g grew the crop and. 
the’ petitioners. came there ‘and cut away ihe - 
unripe crop woila the complainant left the., 
locality „in “order: to, ‘institute a suit to reges 
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- standing crop from the land. 

It is contended on behalf of the peti- 
tioners that they had been put into actual 
physical possession by ‘a Civil Court of the 


land with the standing crop and were there- . 
fore entitled to cut the crop. Ona reference - 


to the statement of the complainant it ap- 
pers. that the complainant admits that the 
petitioners were put into possession by a 
Civil Court. 
on the record’ in support of the theory that 
they were merely put into symbolical posses- 
sion. In the circumstances,. having been 
put into possession of the land and the 
crop by a Civil Court, ‘they ‘were perfectly 
entitled to cut the paddy whether it was 
ripe or unripe. 

“The deposition of the Assistant Sub-Ins- 


pector in another case against the petition-. 


ers had been shown to me in which he states 


that only ripe paddy was cut and that the. 


unripe paddy was not cut. The proceed- 


ings under s. 144 which followed this case: 
also show that all the paddy was not reaped. - 
There appears to be therefore some doubt 


whether the Courts below were right in 
accepting the complainant's statement that 
the paddy which was cut was unripe. 
petitionersapparently were put into posses- 
sion under O. XXI, r. 95, and that being the 


case, they were entitled to cut the crop, and 
their convictions under ss. 143 and 427 can-- 


not be supported. B 
‘This Rule is, accordingly, made absolute 


and the convictions and the sentences are. 


set aside. The fine, if paid, will be refund- 
ed. 
N. Rule made absolute. 


LAHORE HIGH COURT 
- Second Civil Appeal No. 1263 of 1935 
February 17, 1936 
ADDISON AND ABDUL RASHID, JJ. 
UJAGAR SINGH AND ANOTAER--DEFENDANTS 
APPELLANTS 

i i VETSUS 

BHAGWANA -PLAINTIFF AND OTHERS— 
: DEFENDANTS— RESPONDENTS 

. Punjab Land Tenures~-Water-mill, if governed by 
the Punjab Tenancy Act ( XVI of 1887)— Heir of last 
owner of water-mill—Rights to succeed to rights of 
last. holder in tt—~Garden—Suit for land occupi- 
ed as garden by deceased tenant-at-will—Decree jor 


possession, if can be passed—Right of plaintif to 
remove trees. 


: The site of a water-mill. is not governed by the. 


Punjab. ‘Tenancy Act. Hence ə person who-is the 
heir of the last owner of a water-mill is entitled 


fe succeed to the. rights:of the last holder in -it,. 


| "“‘oyaGar ginGa vpgkoWava (LAH) °° 
train the petitioners from cutting away the 


There appears to be nothing - 


The. 


‘ righis in 


en ie 


Farman Adi v. Imam Din (1) and Devta Jamlu v: ` 


Hurt Das (2), relied on, 


But it is different with respect to a garden, and - 


a suit for land occupied as a fruit garden is a 
suit for land within the meaning of the Punjab 
Courts Act. 


that the tenancy has come to an end. 


though he is entitled to remove the trees. Jhanda 
Khan v. Fateh Din (3), relied on. 


5. C. A. from the decree of the District 
Judge, Ambala, dated May 11, 1935, 


modifying that of the Subordinate Judge, - 
Fourth Class, Ambala, dated August 31, 


1934. 
‘Sardar Narotam Singh, for the Appellants, 
Mr. A. G. Mauricz, for the Respondents. 
Judgment.—The plaintiff sued for pos- 


allegation that he was the collateral of ons 
Bishna, ihs last holder thereof. The defen- 
dants, who are thelandlords contended that 
the plaintiff was not Bishna’s collateral nor 
was the property ancestral qua him end that, 
therefore, the suit should be dismissed. The 
trial Judge found that the plaintiff was a 
collateral. As regards the garden he held 
that it came within the definition of land 
and that thus the plaintiff could not claim 


Where s person is entered. as tenant- ` 
at-will of a garden, on his death it must be held < 
His heir . 
is nut, therefore, entitled to a decree for possession | 


. session of a water-mill and a garden on the 


to succeed the former tenant Bishna. With. 


respect to the water-mill, he held that the ` 


Punjab Tenancy Act did not apply to it and 
that, therefore, he was entitled to a decree 
with respect to it as Bishna could have alie- 
nated his rights in it. 


Against this decision there were two- 


appeals to the District Judge. 


He accept- - 


ed the plaintiff's appeal and decreed the: 


- plaintiffs suit to the extent of one-half, ag: 


there was another reversioner, Munshi ` 
living, apparently on the ground that Bishna . 


must be held to have been given a grant 
of the shamilat land for the purpose of 
planting a garden. He also accepted the 


- wt 


defendants’ appeal to the extent of decree- . 


ing the suit only with respect to half the 


the water-mill. 


Against this | 


decision the defendants, who are landlords ` 


- have appealed to this Court. 


It was held in Farman Aliv. Imam Din (1) ` 


and Devta Jamlu v. Hari Das (2), that ` 


the site of a wate-mill is not governed by: 


the Tenancy Act. It may, therefore, be 


taken that a person who is the heir of the” 
last .owner of a water-mill is entitled to. 
succeed to the rights of the lest holder jin = 


it. - 


Itis different, however, with respect to. 


(1) 77 PR 1904. K 


$` 


R 1912; 13 Ind, Cas, 348; 47 PW R: 
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the garden. It was held in Jhanda Khan 
‘vy, Fateh’ Din (8), that a suit for 
land occupied esa fruit garden is a suit 
for land within the meaning of the Punjab 
Courts Act. The defendants are entered as 
landlords. Bishn» was entered as tenent- 
at-will, and on hisdeath, it must be held 
‘that the tenancy has come toan end. The 
plaintiff is, therefore, not entitled to a decree 
for possession of the garden; but, ag heir of 
Bishna, he is certainly entitled to remove 
the trees. We accordingly accept the 
appeal to the extent of dismissing the 
plaintiff's suit for possession of the garden 
but at the same time we give him. permis- 
sion to remove the trees to the extent of 
one-half within four months. Parties will 
bear their own costs in this Court. 

N. Appeal accepted. 

(3) 111 P R 1890. 
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RANGOON HIGH COURT 
Givil Miscellaneous Application No. 35- 
of 1935 
i July l, 1935 
Paar, C. J. AND Ba U, J. 
ADAMJEE HAJEE DAWOOD & Co., Ltp.— 
l —APPLICANT 


| YETSUS 
COMMISSIONER or INCOME TAX, 
| BURMA —RESPONDENT. 


Income Tax Act (XI of 1929), ss. 66 (2) (3), 48, 49," 


50—S. 66 (3), if controlled by s: 66 (2) —Assessee, if 
entitled to apply to` Court to require Commissioner 
to state a case~Application for refund—Limitation 
—Commissioner, if has power to extend time — 
Specific remedy available under s. 50-A—Agsessee, 
af precluded Ae ill advantage of s. 45, Specific 
ief Act (I o 
eek a H (3) Income Tax Act, is controlled by 


s. 66 (2); and under s. 66 (2) an assessee is not 


entitled to require the Commissioner to state a 
question of law arising out of an order under s. 48, 
Section 66 (3), therefore, does not entitle the assessee 
to apply to the Court to require the Commissioner 
to state a case and refer the question which the 
assessee seeks to have answered, 

Where the assessee applied under s. 48 (1), In- 
come Tax Act, furrefund of income-tax before the 
total income .was-taxed but the application was 
made more than an year from the last day of the 
financial year commencing: after the expiry of the 
‘previous year’ as defined ins. 2 (11): 

Held, that the application was barred by time 
under s. 50 and there was no power given to the 
Commissioner under the Act to extend the period 

j im that section. : 
peere Pa an extension of the time within which 
an application may be made for relief in respect 
of United Kingdom Income-tax under s. 49, is per- 
mitted; but although it is clear’ that the legisla~ 
ture had both ss. 48%nd 49 in mind when s. 50 
wag enacted, it deliberately refrained [yom permit- 
fing any extension of the time within which the 


- defined in cl. 


application for a refund should be made in respect 
of a claim under s. 48. 

When a specific and adequate remedy is avail- 
able tə the assesses under s. 50-A, Incoms Tax 
Act, he is precluded from taking advantage of 
a. 45, Specific Relief Act. E.V. A. Chettyar Firm 
v, Commissioner of Income-tax (|), In re Commis- 
stoner of Income-tazx, Burma v. C. P. L. L. Firm (2), 
N. A. S. V. Venkatachalam Chettiar v. Commissioner 
of Income-taz, Madras (3) and Tata Hydro-Electric 
Agency, Ltd. v.Commisstoner of Insome-tazx, Bombay, 
referred to, 

C. Mise. Appln. from the Commissioner of 
the Income Tax, Burma. i 

Mr. D.J. Daniel, for the Applicant. . 

Mr.. A. Eggar, for the Respondent. 

Page, C. J.—In this case the assessee, 
a limited company carrying on business: 
under the style of Adamjee Hajee Dawood 
and: Co., Ltd., has applied to the Court’ 
under s. 66 (3), Income Tax Act, for an- 
order requiring the Commissioner of In- 
come-tax to state a case-and refer the 
following question for determination by 
the High Court: 

““In a ease in which the assassment upon the 
total income of the assessee is made more than 
a year after the last day of ths year in which the 
tax on the profits of a company was recovered, - 
ond after the last day of the financiel year com- 
mencing after the expiry of the previous year. as 
ll, s. 2, in which the income arose . 
on which the tax was recovered, does s. 50, In-; 
come Tax Act, 1922, preclude a claim for a refund . 
of income-tax under s. 48 (1) if made after the- 
expiration of the period mentioned in s. 50 when ` 
it is preferred before the assessment upon the total 
income of the assessee was made” ? | 

The material facts are few. and not in. 
dispute. For the year of assessment, 1932-33, 
the Income Tax Officer found that, the 
net loss suffered by the assessee was. 
Rs. 11,50,343 and declared the company. 
to be non-assessable to income-tax in reg- 
pect of that year. That order was made 
on June 22, 1931. It appears that the 
assessee was entitled to dividents in res- 
pect of shares which it held in certain 
companies, and that income-tax Upon these 
dividends had been deducted at the source 
at the rate at which the company’s proits and- 
gains were assessable. Now s. 48 (1) of: 


the Act runs as follows: 

“Tf a shareholder in a company who has re- 
ceived any dividend therefrom satisfies the Income 
Tax “Officer or other authority appointed by the 
Governor-General in Council in this behalf that 
the rate of income-tax applicable to the profits or 
gains of the company. at tha time of the declara- 
tion of such dividend is greater tnan tne rats‘ 
applicabls to his total incoms of the year in which. 
such dividend was declared or that his total in-: 
come in such year is below the minimum charge- 
able with income-tax he shall on production of. 
the certificate received by him under the provisions 
of s. 2), bə entitled toa refund. on the amount of 
such dividend (including the amount.of the tax 
thereon) calculated at the difference between thogg. 
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Yates or at the rate applicable to tha profits and 
Bains of the company at the time of the declara- 
tion of such dividend, as the case may be.” 


it is apparent from the assessment that 
the income chargeable to income-tax in 
the hands of the assessee which was nil, 
fell to be assessed under s. 48 (1) et a 
lower rate than that at which the divi- 
dends were chargeable at source in the 
hands of the company and the 
assessee contends that in fact the Crown 
has obtained income-tax upon the assessee’s 
dividends at a rate higher than that to 
which the Crown was entitled, thereby 
diminishing the amount of the dividends 
received by the assessee. The first an- 
swer to the case presented on behalf of 
the assessee is thats. 66 (3), Income Tax 
Act, is controlled by s. 66 (2); and under 
5. 66 (2) an assessee is not entitled to 
require the Commissioner to state.a ques- 
tion of law arising out of an order under 
s. 48. Section 66 (3), therefore, does not en- 
tille the assessee to’ apply to the Court 
to require the Commissioner to state a 
case and refer the question which the 
assessee seeks to nave answered. That 
in itself is sufficient to disposa of the 
present application. The learned Govern- 
ment Advocate on behalf of the Crown 
Kowever pointed out that there were furcher 
objections to the grant of an order in the 
mature of a mandamus to the Gommis- 
sioner of Income-tax in ths circumstances 
xf the present case. He submitted that, 

f the facis of the case did not bring 
he present application within s. 65 (3) 
vf the Act, it was not open to the asses- 
kee to have recourse to s. 45, Specific 
Relief Act, by reason of the provisions 
£ ss. 50 and 50-A which are to the fol- 
“wing elfect: 

“50. No claim to any refund of income-tax under 
his Ohapter shall be allowed, unless it is made 
nithin one year from the last day of the year in 
thich ths tax was recovered or before the last 
ay of the financial year commencing after the 
xpiry of the “previous year’, as dened in cl. (11), 
, 2 in which the income arose on which the tax 
“ag recovered, whichever psriod may expire later: 
“rovided that a claim to refund under s. 49 may 
e admitted after the period of limitation herein 
rescribsd whsn the applicant satisfies the Oom- 
iissioner, or Asistant Ocmmissioner of Income-tax 

ecially empowarel in this behalf by the Central 

‘oard of Revenus, that hs had sufficient cause for 
ot making the claim within such period.” 

“50-A—{(1) Any person objecting to a refusal of 
m Income Tax Officer to allow a claim to a re- 
ind under s. 48or 48-A ors. 49 or to the amcunt of 
e refund made in any such case, may appeal 
> the Assistant Commissioner. (2) The appeal 
aall bə presented within thirty days of the date 
a which the refusal of the refund or the amount 
: the refund allowed was communicated to the 
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appellant, (3) The appeal shall be made in the 
prescribed form and shall be verified in the pre- 
scribed manner. (4) The Assistant Commissioner 


may, after giving the appellant an opportunity 
of being heard, pass such orders as he thinks fit.” 


Now, it is common ground that the ap- 
plication for a refund in the present case 
was made on June 12, 1933, and that at 
that date the application was time-barred 
unders. 50. In these circumstances the 
learned Advocate for the assessee hus in- 
vited the Court to treat the appeal of 
July 18, 1934, to the Assistant Gommis- 
sioner from the order of assessment of 
June 22, 1934 as application fora refund; 
but if the Court were to do so, the result 
would be that the application for refund 
would be more completely barred than it 
would be if it had been made on June 12, 
1933. The learned Advocate for the asses- 
see further contended that as it is in fact 
Impossible for an assessee to ascertain 
whether or not he is entitled toa refund 
under s. 48 (1) until the assessment has 
been made upon him, an asséssee ought 
nət to be held bound to present his ap- 
plication for a refund within the period 
limited by s. 50 where the assessment 
has not been made until after the expiry 
of that period. That may- be so, but the 
remedy lies not with the Couris but with 
the legislature. The Commissioner of In- 
come-tax, on July 12, 1934, rejected the 
application for a refund which had been 
made to him on June 12, 1933, upon the 
ground that it was time-barred under s. 50, 
and that there was no power given to 
him under the Act tu extend the period ` 
prescribed in that section. In my Opinion 
in so holding the Commissioner was plainly 
right. Indeed, it appears to me to be 
apparent that the view that he took was 
correct from the terms of s. 50 itself, 
It is to be observed that in s. 50 an 
extension of the time within which on 
application may be made for relief in 
respect of United Kingdom Income-tex 
under s. 49, is permitted; but altnough 
it is clear that the legislature had both 
ss. 48 and 49 in mind when s. 50 was 
enacted, if deliberately refrained from 
permitting any extension of the time within 
which the application for a refund should 
be made in respect of a claim under 
s. 48. In my opinion upon that ground 
also the present application must fail. 

The learned Government Advocate also 
contended that in any evett the present 
application myst fail both because it does 
not fall within s. 66 (3) and because a 
specific and adequate remedy was available 
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to the assessee under s. E0O-A, end for 
thet regscun he was precluded frem taking 
advantage of s. 45, Specific Relief Act: 
V. E. A. Chetiyar Firm v. Commissioner of 
Incom-tax (1), In re Commissioner of In- 
come-tax, Burma v. C. P. L. L. Firm (2), 
N. A. 8. V. Venkatachalam Chettiar v. 
Commissioner of Income-Tax, Madras (3), 
and Tata Hydro-Eleciric Agency, Lid. V. 
Commissicner of Incume Tax, Bombay (4). 
For these reasons, in my cpinion the rule 
must be discharged end the application 
fora mandamus dismissed with cosis ten 
gold mohurs. It is no part of the func- 
tion of this Court to express eny opinion 
as to whether the Government should make 
a refund in whole or in part ex gratia and 
we express no opinion about it. 

Ba U, J.—I agree. 

D Rule discharjed. 


(1) 7 R581; 121 Ind. Cas. 769: A IR 1930 Rang. 
er a Rul. (1930) Rang. 97. 
9 


2 R 322; 150 Ind. Cas. 408; A I- R 1934 
Rang. 142; 6 R Rang. 391 (E. B.) - 
(3) 58 M 367; 156 Ind. Cas. 64; A I R 1935 Mad. 
379; 68 M LJ 227; 41 L W 328; 7-R M 634 (8. B). 
(4) 53 B 36); 150 Ind. Qas. 52; A I R 1934 Bem. 
62; 36 Bem. L R 23;6 R B 420. 
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~. LAHORE HIGH COURT 
Miscellaneous First Civil Appeal No. 1345 
of 1934 
February 12, 1935 

COLDSTREAM, J. 
WAS DEO--DEBTOR—APPELLANT 

l versus 
HAIDAR HASSAN AND ANOTHER, 


—CREDITORS—~RESPONDENTS 

Insolvency— Partition—Debtor effecting partition 
with undivided Hindu brother—No provision made 
for settlement of debts~ Partition, if an act of 
ansolvency. 

A partition of joint family estate by a father 
without making adequate provision for the settle- 
ment- of his debts may amount to a transfer of 
property with intent to delay and defeat creditors 
and so constitute an act of insolvency. 

Where, therefore, a debtor effected a partition 
with his undivided brother giving him all his 
property and taking for himself only a small 
amount of cash and made no provision for settle- 
ment of his debts: 

Held, that the partition may be taken to have 
been effected with intent to delay or defeat credi- 
tors and it, therefore, constituted an act of insolvency. 
Bajirao v. Deaulatrao (1), applied. 

Mise. C. INA. irem en crder of the Dis- 
trict. Judge, Ludhiena, dated May 12, 
1934. 


Mr. Indar Dev for Mr. Fakir Chand, for 
the Appellant.® 

Mr: Qabul Chand for Mr. Shamair 
Chand, for the Respondents-Creditors. 
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Judgment.—Ganga Bishan, respondent, 
petitioned the District Judge, Ludhiana, 
under s. 9 (1), Provincial Insolvency Act, tc 
have the present appellant Wes Deo de- 
clared insolvent alleging that Was Deo 
owed him Re. 1,900 which he was unable 
to pay and had committed an act of insol- 
vency by partitioning his joint family 
property with his brother with the inten- 
tion of defeating Ganga Bishen, his credi- 
tor, Was Deo resisted the petition denying 
that he cwed the debt alleged and contend- 
ing that the partition did not amount to an 
act of insolvency. Ths District Judge found 
the debt proved and held that Was Deo had 
committed an act of insolvency. He made an 
orderrof adjudication accordingly. Was Deo 
has appealed and it is argued on his behalf 
that the District Judge's decisions on the 
points in issue were both erroneous. | 

The evidence regarding the debt is fully 
discussed by the District Judge end for 
ihe reasons he has given, T agee with his 
decision on this point. Ganga Bisken's 
case was that in dealings between Was 
Deo and the partnership Ganga Bishen 
Des Baj (Des Raj being Ganga Bishen's 
brother) Was Deo was found to owe the 
partnership Rs. 1,922-2-5 on March 29, 
1932. This debt wes discharged by Was 
Deo who borrowed Rs. 1,900 from Ganga 
Bishen and paid Rs. 1,922-2-6 to the partner- 
ship the same day executing in favour of 
Ganga Bishen a promissory note for 
Rs. 1,900 and also giving him a receipt for 
this sum. Was Deoat the same time was 
given a receipt by Ganga Bishen (Ex. D-A), 
as evidence of the discharge cf the business 
debt due on accounts. Was Deo's story l 
that the payment of Rs. 1,922 for whick 
the receipt Ex.. D-A was given, dischargect™ 
the debt on the promissory note. ae 
- The fact that the promissory note remain: 
ed with Ganga Bishen goes strongly 
against Was Deo and the latter's Counse 
is unable to explain why it was not taker 
back by his client. The receipt Hx. DA 
purports to bean acknowledgment of the 
payment of the business debt o. 
Rs. 1,922-2-6. Ganga Bishen could give 
a discharge and the fact that the shop i 
not described as the creditor is of no con 
sequence. It is not explained why althoug™ 
the promissory note was for Rs. 1,900 
Rs. 1,922-2-6 were required to meet thi 
debt. Was Deo’s story is, moreover, clear! 
falsified by the fact that he repaid Rs. 10 
to Ganga Bishen on May 27, 1933,. a recor» 
of which payment was made on the backc 
the receipt for Rs. 1,900 (P-B), 
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The circumstances of the partition which 
was effected in June 1933, between Was 
Deo and his brother justified the District 
Judge’s conclusion that it was a transaction 
with intent to defraud Was Deo’'s creditor. 
Direct evidence of intention is not ordinari- 
ly to be found in such cases. The fact 
that the pirtition was effected by an arbi- 
trator does næ% justify any conclusion oa 
this point one way or another. It has been 
held in Bajirao v. Daulatrao (1), that a 
partition of joint family estate by a father 
without making adequate provision for the 
settlement of his debts may amount toa 
transfer of property with intent. to delay 
and defeat creditors and so constitute an 
act of inso'vency and I think that this 
principle is applicable in the present cass. 
The property wasa havelt and two shops 
and the whole of it was given tothe 
brother Was Deo taking Rs. 1,250 in cash 
to comp2ns3te him. The debt was nct dis- 
charged. Itis traethat this is a statement 
by Was Deo (recorded in the Vernacular 
record) that the propar.y was mortgaged for 
Rs. 10,000. But there is no documentary 
‘proof in support of this nor is it shown 
that the compensation given to Wes Deo 
represented his proper sharein the equity of 
redemption. I tind no sufficient resson for 
interfering with the lower Couri’s decision 
on this part of the case. I accordingly dis- 
miss the appeal with costs. 


N. Appeal dismissed. 
(1) AIR 1930 Nag. 215; 122 Ind. Cas. 404. 
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CALCUTTA HIGH COURT 
Criminal Revision No. 1269 of 1935 
January 14, 1936 
Lorgt-WILLIAMS AND JACK, Jd. 
JADABENDRANATH PANJA—PETITIONER 
VETSUS 


EMPEROR —Opposits Parry. 

Criminal Procedure Code (Act V of 1898), s. 386, 
Proviso—Scope of—~Sentence of fine and in default 
penal servitude -Sentence in default served—Fine, 
af can be realised—-Criminal trial —Sentence of fine 
imposed by Special Magistrate--Special Criminal 
Court coming to end-Magistrate succeeding him 
as Sub-Divistonal Magistrate, if can realise the fine 
by issue of warrant of attachment. 

Except in special cases it is both. undesirable 
and unfair to seek to realise a fine when the sen- 
tence ordered to be served in default of payment 
of the fine has already been served in full and 
the proviso to s. 388, Criminal Procedure Code, is 
intended to deal with cases where for some suffici- 
ent reason the authorities have not been able to 
realise the fine before the default sentence has been 
se Digambar Kashinath v. Emperor (1), follow- 
ed. 

Where a ‘sentence was passed by a Special 
Magistrate A forming a Special Court under s, 23, 
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Ordinance 11 of 1931 and the Court came to an end 
in 1932, a person who succeeds A as Sub-Divi- 
sional Magistrate, not being A's successor as Special 
Magistrate, cannot execute by issue of a warrant of 
attachment a sentence of fine imposed by A. 


Messrs. Santosh Kumar Basu 
Debabaia Mookerjea, for the Petitioner. 
Mr. D. N. Bhattacharya, for the Crown. 

Lort-Williams, J.—In this case a Rule 
was issued to show cause why an order 
issuing a warrant under s. 386, Criminal 
Procedure Ocde, tothe Collector of Burd- 
wan, authorising him to realise the unrealised 
part of a fine imposed on the petitioner 
in 1932 by a Special Magistrate under 
s. 17 (2), Criminal Law ‘Amendment Act, 
should not be set aside. 

The petitioner was convicted’ on January 
27, 1932, under s. 17 (2), Criminal Law 
Amendment Act of 1908 for having pro- 
moted a meeting under the auspices of the 
Burdwan Congress Committee which had 
been declared unlawful. The case was 
tried by Mr. 8. P. Ghose, Special Magistrate, 
Burdwan, who sentenced the petitioner to 
undergo rigorous imprisonment for two 
years and six months and to pay a fine 
of Rs. 500, in default, to -suffer rigzrous 
imprisonment for six months more. On 
March 8, 1932, an order was made for 
the execution of the fine and subsequently, 
while the petitioner was serving his ser- 
ence, a sum of Rs. 44-8-0 was realised by 
attachment and sale of his movable 
properties. In May 1932 Ordinance No. 11 
of 1931 under which Mr. 8. P. Ghose 
had been appointed a Special Magistrate 
expired. The petitioner alleges that al- 
though part of the fine was realised, no 
intimation of such realisation was given 
to the jail authorities, with the result 
that the petitioner had to serve out the 
whole term of imprisonment inflicted in 
default of payment of the fine, namely, 
6 months in addition to the substantive 
sentence of imprisonment passed upon him. 
Further, he alleges that the fact of realis- 
ation of the part of the fine, if intimated to 
the jail authorities, would have earned 
for him a remission of sentence, but that 
he received no such remission on account 
of partiel realization of the fine besides the 
usuel remission for good conduct under the 
Jail Code. Subsequently, on March 7, 1935, 
a warrant was issued under s. 386, Cri- 
minal Frocedure Code, by Mr. B. Sinha, 
Sub-D:visional Magistrate of Burdwan, 
authorising the Collector cé the district 
to realise the unrealised part of the fine, 
viz, Rs. 496, according to civil process by 
attachment and sale of the immovable 
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properties of the petitioner. The petitioner 
furiLer alleges that elihough it appeared 
clear from the settlement papers, cte., that 
he had some landed properties, no proper 
steps were taken to realise the unrealised 
pertion of the fine till after the lapse cf 
ihree years frem the date of his conviction. 
The arguments raised on behalf cf the 
petitioner are that the Court of My. B. 
Sinhe, who issued the warrant, not being a 
Court of the {Special Magistrate who pass- 
ed ihe sentence cr his successor-in-cffice, 
had no power to issue the warrant. Further, 
the warrant was not signed by Mr. Sinha 
as aSpecial Magistrate but as Sub-Di- 
visional Magistrate of the Burdwan. Further 
it has been argued that under s. 386, 
Criminal Procedure Code, where the offender 
has suffered the whole of ihe imprison- 
ment ordered. to be undergone in default 
of payment of the fine, the Court shall not 
issue a wairant for ihe realisation of the 
fine, unless for special ressons 10 be record- 
ed in writing it considers it necessary 10 
do so. With regerd-to the tiret point, 
Ordinance 11 cf 1931 provided in Chep. 1 
for certain emergency poweis, end in 
Chep. II for certain tpecial Criminal 
Courts, and s. 23 (included in that Chapter) 
provided that Courts of Criminal juris- 
diction may be constituted under that 
Ordinance of the following classes; namely, 
(i) Special tribunals and (iz) Special 
Magistrates. The note in the margin of 
that section is “Special Court.” Section 386, 
Criminal Procedure Code}:provides that : 
“Whenever an ofender has been sentenced to ray 
a fine, the Court passing the sentence may take 
action for the recovery ot the fine by issuing certain 
warrants; provided that if the sentence directs that 
in default of paymert of the fine, the offender shall 
be imprisoned, and if such offenderhas undergone 
the whole of such imprisonment in default, no 
Court shall issue such warrant unless for special 


reasons tobe recorded jin writing it considers it 
unecessary to do so.” 


Section 389 provides that: 

“Every warrant for the execution of any sentence 
may be issued either by the Judge or Mogistrate 
who assed the sentence, or by his succegsor-in- 
office.” 

It is contended cn behalfof the Crown 
that Mr. Sinha is the successor-in-office of 
Mr. S. P. Ghose within the meaning of this 
secticn. Jn my opinia this contenticn is 
not scund. she sentence, passed by Mr. 
S. P, Ghcse wes passed by him as a 
Special Magisgrate forming a Special 
Criminal Court within the meaning of 
s. 23, Ordinance No. 11 cf 1934. That Court 
came io an endin May 1932. Mr. Sinha, 
who succeeded Mr. Ghose as Sub-Divisional 
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Magistrate, cannot possibly be held to be 
Mr. Ghcse’s successor asa Special Magis- 
trate fcrming aSpeciel Criminal Court with- 
in tLe me:mng of that section. Similarly, 
alhough Mr. Sinha became a Special 
Magistrate on the very day he made the 
order jn question, he did not make the 
order s aSpecial Magistrate, and itis 
doubtful whether he even knew that special 
powers hed been ccnferred upon him. 
Moieover, he wes eppointed a Special 
Magistrate under the Bengal Suppression 
of Terrorist Outrages Act (XII of 1932). 
Consequently, it is not possible to argue 
that on account of ibis appointment, he 
became the successor-in-office of Mr. Ghcse, 
ihe Special Magistrate under the previous 
Ordinance, who convicted the accused and 
inflicted the sentence upon him. 

Ordinance No. 9 of 1932 in s. 4 thereof 
providesthat where before the expiration 
ofthe Bengal Emergency Powers Ordi- 
nance, 193), an order has been made 
thereunder for tle trial of any perscn by s 
Special Magistrate, but the trial kas nct 
begun, or tLetrial has proceeded but hes 
not been ccmpleted, the offence may be tricd 
or ihe trial eempleted by such Special 
Megistrate end such Special Magistrate 
shall continue to have all the powers with 
which ke was vested under the said Ordi- 
nance. If a further provision had been 
made under that section for ihe execution 
by warrant of fines inflicted es pert of 
ihe sentence as in ihe present case, no 
difficulty would have arisen. It is ccn- 
ceivable that the difficulty might be met 
by applying ithe provisions of s. 559, 
Criminal Procedure Code. That section pro- 


vides that: 

“The powers and duties cf a Judge or Magistrate 
may be exercised cr performed by his successor-in- 
cfice, And when there is any doubt as to who is his 
successor-in-office, then any such Magistrate or the 
District Magistrate shall determine, by an ofderin 
writing, the Magistrate who shall, for the purposes 
of the Ccde or of any proceedings or order thereunder, 
be deemed to be the successor-in-office of such Magis- 
trate,” 


It is not necessary to give any decision 
on this point, because that matter is not in 
issue at the present moment and will 
have to þe decided when, if at all, such an 
erder is meade in this or eny other similar 
case. Theother point raised on behalf of 
the petiticner is that Mr. Sinha who issued 
{he warrant, did not record any special 
reason in writing within the meaning of the 
proviso to s.-346. The reason he recorded 
was that the petiticner was a man of danger- 
In my opinion this was not 
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such a reason as is contemplated by the 
section. In Digambar Kashinath v. Empe- 
ror (1), Sir John Beaumont, C. J. said that 
the Court should follow the policy which 
seems to have inspired the proviso tos. 386, 
which appears to be that in general an 
offender ought not to be required both to 
pay the fine and to serve the sentence in 
default. But the proviso enables a warrant 
to be issued for recovery of the fine even if 
the whole sentence of default has been serv- 
ed, if the Court considers that there are 
special reasons for issuing the warrant and 
in his opinion, those should be reasons ac- 
counting for the fact that the fine has not 
been recovered before the sentence in 
default has been served. Jam in agree- 
ment with the remarks of the learned Chief 
Justice. Except in special cases it seems 
to me both undesirable and unfair to seek 
to realise a fine when the sentence ordered 
to be served in default of payment of the fine 
has already been served in full; and in my 
opinion the proviso is intended to deal with 
cases where for some suificient reason the 
authorities have not been able to realise the 
fine before the default sentence has been 
served. It is true that there seems to be 
some evidence to show that the authorities 
did try to realise the fine but were not aware 
that the petitioner possessed landed pro- 
perties. 

On the other hand, he alleges that they 
had the settlement papers which they could 
have hid examined and which would show 
clearly that he was the owner of the pro- 
perties, and thot their inability to realise 
the fine was due to their own laches. Whe- 
‘ther that be true or not, that is not the 
reason recorded by the learned Magistrate 
for issuing a warrant within the meaning of 
the proviso to s. 386, Criminal Procedure 
Code. For all these reasons, I am of opinion 
that the order of Mr. Sinha must beset 
aside and the warrant quashed. 

Jack, J.—I agree that the order should be 
set aside as it appears to be a case which 
is nob contemplated by the Criminal Pro- 
cedure Code, namely where there is no suc- 
cessor-1n-office ‘to the Special Magistrate. 
Section 559 applies where there is any doubt 
as to wn) is the successor-in-office and 
possibly it might be held that under that 
section, the District Magistrate would be 
empowered to appoint a successor-in-office 
for the purpose of these proceedings. But 
in this case no such app2intment has been 

(1) 59 B 359; 156 Ind. Oas. 772; A I R 1935 Bom. 


160; (1935) Cr, © 320; 36 Cr. L J 1034; 37 Bom. LR 
99; 8R R 33, 
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made. As regards the other point, 1t may be 
noted that although in the Bombay casa 
Digambar Kas linaih v. En peror (1) 

learned Chief Justice held that the reason 
given by the Magistrate was not sucha 
reason as is referred to in s. 386, he still 
refused to interfere with the order for the 
execution of the warrant on the ground that 
although the reason given by the Magistrate 
was not such a reason, stillthere was a 
special reason in that case why the warrant 
should be exevuted, namely a reason similar 
to that which the prosecution alleged in the 
present case, i.e.n that the authorities had 
endeavoured to realise the fine but had not 
been able to do so in due time owing to not 
knowing where the properties were situat- 


ed. | 
N. Order set aside, 
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NAGPUR JUDICIAL COMMIS- 
SIONER'S COURT 
Second Civil Appeal No. 308 of 1933 
August 19, 1935 
Pottook, A.J. C. 
J. N. MUNDARA, RECEIVER or TAE 
ESTATE or WALI MOHAMMAD AND 
IBRAHIM AND OTIERS— APPELLANTS 


VETSUS 
NEMSI RAJPAL anp Co.—AND ANOTHER 
RESPONDENTS 


Provincir Insolvency Act (V of 1929), ss. 43,4, 75 
(1),37—Order of annulment of adjudicatton—E ffect 
—Acts theretofore, done by Court — Validity -Order of 
annulment in force—Insolvency Court, if has juris- 
diction to demand refund from creditors—Case 
decided under s. 4—Second appeal — Competency — S. 4, 
scope of—Order refusing to enter clarms of credi- 
tor after annulment —Appeal, if lizss—Remedy of 
creditor. eee 

Once an order of annulment of adjudication has been 

passed under s. 43, Provincial Insolvency Act, there 
ceases to be an insolvent or any Receiver. All 
acts theretofore done by the Oourt are valid and 
subject to that tne property of the debtor vests in 
such person as the Court may appoint, and in 
default of any such appointment in the debtor him- 
self. Jaing Bir Singh v. Oficial Receiver (4), follow- 
ed. 
Consequently, so long as the order of annulment 
of adjudication is in force the Insolvency Court 
has no jurisdiction to demand a refund of money 
from the creditors to whom a dividend had been 
distributed. It is at least doubtful whether tae 
District Judge has jurisdiction to entertain an 
appeal against tne order refusing to enter claims 
of a particular debt in the schedule after the ad- 
judication had been annulled. 

Where the District Judge has reliedon s. 4 of 
the Provincial Insolvency Act and purported to 
decide the case under that section, a second appeal 
lies under s. 79 (1). Section 4,egives the Insolvency 
Court no power to decide questions of th2 nature 
therein described after the adjudication had, been 
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annulled. After that stage has been reaghed, 
, the 
ta of the Insolvency Court are limited by 


The remedy cf the aggrieved credi j 

é g creditor lies in 
challenging the order of annulment of adjudication, 
and so long as that order is uachallenged, he has 
no remedy in the Insolvency Court. 


S.C. A. against the order passed in 
M. ©. A. No. 41 of 1932 by the District Judge, 
Raipur, dated April 18, 1932, against the 
decision in Insolvency Case No. 61 of 1927, 
us ue ae of o Additional Sub-Judge 

Irs ass, - Raipur, dat 
10, 1932 p ated September 
r. M. B. Kinkhede, R. B. - 
ia , for the Appel 


Mr. D. N. Chaudhar 
Respondents. ry, R for the 
Judgment.— Wali Mohammad ead 


Ibrahim were adjudicated insolvents on 
their own petition on March 3, 1929. 
The claims of most of their creditors were 
not disputed, and they were entered in the 
schedule of creditors, but the claims of 
two creditors, Nemsi Rajpal and Musammat 
Laxmibai, were disputed, and after the 
contest had started their claims were 
dismissed in default on July 9, 1929. On 
July 19, 1929, the Insolvency Court direct- 
ed the Receiver to distribute a final divid- 
end of 12 annas in the rupee, as it appear- 
ed that no further assets of the insolvents’ 
estate were likely tobe realised, and this 
distribution was accordingly ‘made. On 
August 8, 1929 Nemsi Rajpal applied to 
have the dismissal order against him set 
aside ; with Laxmibai’s claim we are not 
now concerned. Nemsi Rajpal also appealed 
to the District Judge against the order of 
dismissal in default and against the order 
for the distribution of the assets of the 
insolvents’ estate. On October 23, 1929 
the Insolvency Court set aside the order 
of dismissal in default, so it became un- 
necessary for Nemsi Rajpal to pursue his 
appeal against the order of dismissal. His 
appeal against the order for distribution 
of the assets was allowed on September 97 
1930, when the District Judge held that he 
Was entitted toa notice under s, 64 of the 
Provincial Insolvency Act before the distri- 
bution was made and that he should be given 
an opportunity of proving his debt and 
should be entitled to have the disburse- 
ment proceedings re-oponed if he succeed- 
a i pee ve debt. On July 16, 1931 

e Insolvency Court fail 
agree ncaa ay held that he had fail- 


When the orde of adjudicati 
Judicatio 

passed on March 3, 1928, the insolvent ie 

given a years time in which td apply for 
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the discharge. On April 26, 1929, this period 
was extended up fto April 26, 1930. The 
Insolyency Court, while passing its order 
of July 16, 1931, stated : 


“The Court, however, extended the time up to April 


26, 1930... There is no order extending the 
period for discharge. The Court can and should ex- 
tend time, until the insolvency proceedings are 


carried onto completion. In the present case the 
applicants have filed their claims, prior to the adjudi- 
cation order and the proceedings are being conti- 
nued by them in this Court and in appeal. Under 
such circumstances I would extend the time for 
discharge till such time as the proceedings terminate 
in this Court.” 

On the same date the Insolvensy Court 
passed the following order : 

“The time for discharge was extended for the pur- 
pose ofthe applications up tothe date cf disposal of 
those applications (the applications are Nemsi Raj pal's 
entered in the 


schedule of creditors). Theorder in the applications 
has now been passed. There is no discharge appli- 
cation pending, The order of adjudication is there- 
fore annulled. It be notified in the C. P. Gazette 
and papers be filed.” 

Admittedly no proceedings were then pend- 
ing in appeal. andthe Insolvency Court's 
remark that the proceedings are being con- 
tinued by them in this Court and in appeal 
apparently means the proceedings have 
been continued by them in this Court and 
in appeal. 

Nemsi Rajpzl filed noappeal or an ap- 
plication for revision againsi the order an- 
nulling the sdjudication of insolvency, but 
he appealed against the decision that he 
had tailed to prove his debt, endon 
April 23, 1932, the District Judge held 
ihat Nemsi Rajpal wes entitled to be en- 
tered as & scheduled creditor for 
Rs. 18,321-4-8, Laxmibai's appeal was dis- 
missed. Nemsi Rajpal then applied to 
the Insolvency Court to re-open the distri- 
bution of the dividend that had been 
made in July 1929. The Insolvency Court 
held that the distribution proceedings could 
be re-opened and the District Judge upheld 
that decision. Against that decision the 
Receiver and mest of the other creditors 
have appealed. 

The learned District Judge was of opi- 
nion that the order annulling the adjudi- 
cation of insolvency was automatically set 
aside by the order of the District Judge in 
appeal when he held that Nemsi Rajpal 
was entitled to be entered in the schedule 
of creditors. The Insolvency Court clearly 
intended to extend the period in 
which the insolvent had to apply for 
discharge up to the date of his order of 
July 16,1931, andin the absence of any 
application for discharge within that period 
he undoubtedly. had jurisdiction to annul 


1936 


the adjudication. The order of annulment 
was no doubt ill-considered but it was not 
made without jurisdiction and it cannot 
therefore be set aside in collateral pro- 
ceedings. Asthe Privy Council remarked 
in Malkarjun v. Narhari (1) : 

“The Court has jurisdiction to decide wrong as 
well as right. If it decides wrong, the wronged party 
can only take the course prescribed by law for set- 
ting matters right; and if that course is not taken 


the decision, however wrong, cannot be dis- 
turbed.” 


For the proposition that the propriety of 
an order made by a Court which had juris- 
diction to make it cannot be challenged 
collaterally, I am supported by the decision 
of the Calcutta High Court in Bhairab 
Chandra Dutt v. Nandiram Agrani (2). I 
may also refer to the decision of this Court 
in Wasudeo Gharpure v. Ganu Kunbi (3), 
where Stanyon, A. J. O., remarked, 

“Where on the view of the facts and law taken by 
it, a Court has jurisdiction to decide the case before 


it, then its decision can only be avoided by review, 
appeal or revision." ; 


I therefore hold that the order annulling the 
adjudication holds good; 

“The learned District Judge has also dealt 
with the case on the supposition that that 
order holds good. He relied upon s. 4 of 
the Provincial Insolvency Act as giving 
the Insolvency Court authority to re-distri- 
bute the dividends. Once the adjudication 
has been annulled under s. 43, s. 37 applies 
which provide that : 

“All dispositions of property and payments duly 
made and all acts theretofore done by the Oourt or 
Receiver shall be valid; but, subject as aforesaid, 
the property of the debtor who was adjudged insul- 
vent shall vest in such person as the Court may ap- 
point, or, in default of any such appointment shall 
revert to the debtor to the extent of his right or in- 
terest therein on such conditions (if any) as the Court 
may, by order in writing, declare.” 

No such appointment or conditions were 
made by the Courtin this’ case and such 
property of the debtor as was not distribut- 
ed therefore reverted unconditionally to 
the debtor. With that point we are not 
«concerned. The question is whether the 
«dispositions of property and payments were 
«duly made and whether acts theretofore done 


by the Court and the Receiver were invalid. . 


Tam of opinion that the rejection of 
Nemsi Rajpal’s claim was an act theretofore 
done by the Court: see Halsbury’s Laws 
of England, Vol. I, second Ed. para. 160. 
Lam also of opinion that the dispositions 
of property and payments made were duly 
1) 25 B 337; 271 A 216; ; f 
a 10M L J 368: dar BS M A fe ATE 
„O C 70; 43 Ind, Cas. 804; 22C W N 520; 27 C 


(3) 3 N L R 185 at p, 188, 
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made. It has been urged that under s. 62 
the Receiver was bound to retain in his 
hands sufficient assets to meet debts prov- 
able under the Act, the subject of claims 
not yet determined; but at the time when 
the distribution of assets was made, the 
claim of Nemsi Rajpal had been determin- 
ed. It was no doubt upon to Nemsi Rajpal 
to appeal against that order and he could 
have applied for stay of dietribution mean- 
while, but at that stage his claim had been 
determined. Unders. 63 it was held by the ` 
District Judge that Nemsi Rajpal was entitl- 
ed to disturb the distribution of dividends 
if he succeededin proving his debt, but 
he failed to prove his debt before the ad- 
judication was annulled and his right 
therefore to disturb the distribution ‘there- 
upon lapsed, at least for the time 
being. 

Once an order of annulment of adjudi- 
cation has been passed under s. 43, there 
ceases to be an insolvent or any Receiver. 
All acts theretofore done by the Court are 
valid and subject to that the properly of 
the debtor vests in such person as the 
Court may appoint, and in default ofany 
such appointment in the debtor himself. I 
respectfully agree withthe decision of 
Page, O. J., in Jaing Bir Singh v. Offi- 
cial Receiver (4), where he says : 

“I know of no principle, and can find nothing in 
the provisions of the Insolveny Act to justify the 
Court in holding that after an order of annulment hag 
been passed under s. 43 the Court has jurisdiction 


to pass any order affecting the property of a person 
cther than the debtor.” 
and again at p. 306* : 

“At the time when an order under s. 37 is passed, - 
there 1s no Receiver in insolvency in existence. The 
quondam Receiver had become functus officio so 
soon as theorde: of annulment was passed, for on 
the insolvency coming to an end the title of the per- 
son whohad been appointed Receiver in tne insol-~ 
vency fell with it.” 


T therefore hold that so long asthe order 
of annulment of adjudication was in force, 
the Insolvency Court had no jurisdiction 
to demand a refund of money from the 
creditors to whom a dividend had been dis- 
tributed, and it appears to me to be at 
least doubtful whether the District Judge 
had jurisdiction to entertain an appeal 
against the order refusing to enter the 
claims of Nemsi Rajpal’s debt in the sehe- 
dule after the adjudication had been an- 
nuled. The learned District Judge reli- 
ed ons. 4 of the Provincial Insolvency Act 
and purported to decide the case under 


that section, and therefore % second appeal, 
(4) 11 R 287 at p. 305; 145 Ind. Cas. 320; AI R 1933 

Reng. 223; 6 R Rang. 33 (Œ. B.). 

. *Page of 11 R.—[Ed.] 
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lies unders. 75 (1). Section 4, in, my opi- 
nion, gives the Insolvency Court no power 
to decide questions of the nature therein 
described after the adjudication had been 
annulled. After that stage has been reach- 
ed the powers of the Insolvency Court are 
limited by s. 37. 

Nemsi Rajpal has perhaps been fortunate, 
but his remedy lay in challenging the order 
of annulmentof adjudication, and so long 
as that order is unchallenged, he has no 
remedy in the Insolvency Court. The ap- 
peal is, therefore, allowed and the order of 
the lower Court’s re-opening the distribu- 
tion of the dividend is set aside. The ap- 
pellants will get their costs throughout. _ 

Counsel's fee in this Court Rs. 30. 

N. Appeal allowed. 


eee 4 


LAHORE HIGH COURT 
First Civil Appeal No. 543 of 1934 
May 21, 1935 
TEK CHAND AND Currin, Jd. 

C., N. CHANDRA AND OTAERS— 
PLAINTIFFS——ÅPPELLANTS 
VETSUS 


DWARKA DAS—Derenpant— 


RESPONDENTS 

Mortgzge—Possession—Mortgagee to take income 
in lieu of interest- Balance, if any, tobe paid by 
mortgagor—Fatlure to inform mortgagor of insuffi- 
ciency—Morigagee, if can charge compound interest 
— Suit for rent by mortgagee against lessees of 
mortgagor— Decree—Failure to execute— Loss to mort- 
gogor ~ Mortgagee, if liable to make good the loss, 

Under a mortgage deed, the mortgagee was to be 
in possession and realise the income which was to 
be credited against interest. If any default in pay- 
ment of interest were made, the amount “was to 
carry compound interest at 1 per cent. per mensem. 
If the income fell short of the amount of interest 
accrued due, the mortgagor was to make good the 
balance and on failure to pay it, the mortgage 
amount was to carry a higher rate of interest, The 
income was found to be insufficient to cover the 
interest but the mortgagee failed to inform the 
mortgagor about the shortage: 

Held, that in view of his failure to inform, he 
was not entitled to compound interest, 

Where a mortgagee in possession sues the lessees 
of] the property for rent and obtains a decree but 
fails to execute it, the mortgagee himself being in 
the position of lessor is the person responsible for 
the execution and not the mortgagor though the 
lease is effected by the latter, Consequently, ne 
must make good to the mortgagor the loss caused 
by the non-execution,-. - 


F. ©. A. from a decree of the Senior 
Sub-Judge, Multan, dated December 21, 
1933. . 

Messrs.Bishen Narain Kishen Dayal, Mr. 
S. I. Puri for Mr. °M. L. Puri and Mr. S, R. 
Sawhney, for the Appellants. à 


O. N. OHANDRA V. DWARKA DAS (LAH) 


 Pindwala well 


‘interest were made, 


16110 


Messrs. Hargopal and Sewa Ram, for. the 
Respondent. 

Currie, J—The facts leading to this 
litigation may be briefly stated. On Octo- 
ber 21, 1924, Khota Ram and others mort- 
gaged with possession their share in Daya 
consisting principally 
of a garden to Dwarka Des for 
a .sum of Rs. 11,000. The mortgage money 
was to carry interest at the rate. of 12 
annas percent. per mensem. The mortgagee 
was to be in possession and realise ihe 


income which was to be credited against 


interest. If any default in payment of 
the amount was to 
carry compound interest af 1 per cent. per 
mensém. On March 23, 1930, the mort- 
gagors executed an agreement to sell to 
one Thakar Das for Rs. 30,000, of which 
Rs. 15,000 was to remain with Thaker Das, 
to pay off the mortgage held by Dwarka Das. 
Any excess or deficit in the amount due 
to the mortgagee was to be adjusted be- 
tween the vendors and the vendee. The 
vendee sued for specific performance of this 
agreement and the matter was compromised 
on April 29, 1930, and the deed registered. 
On August 21, 1930, Thakar Das applied 
to the Revenue Courts for redempticn of the 
mortgage on payrnent of Rs. 11,000, al- 
leging thet the produce had exceeded the 
amount due es interest and that really 
less than this amount was due. He de- 
posited that smount on September 2, 
1930. The mortgagee claimed a sum of 
Rs. 16,641-0-9 plus Rs. 276 interest on the 
expenses and future interes‘. The Revenue 
Assistant, by his order of February 20, 
1932, came to the conclusion that a sum 
of Rs. 15,939-4-0 was due. This amount 
was deposited under protest a few days 
later. On April 11, 1932. the morigagee 
sued for a declaration that he was entitled 
io a sum of Rs. 2,100 over and above the 
amount allowed by the Revenue Assistant, 
On May 7, 1932, the vendee sued for a 
declaration that not more than Rs. 11,000 
was payable. The vendee’s suit was dis- 
missed by the learned Senior Subordinate 
Judge, while he decreed a sum of 
Rs. 1,749-14-6 with future interest in fav- 
our of the mortgagee. 

The decision of the trial Court was based 
on the morigagee’s account, which the Court 
held must be considered conclusive under 
the terms of the mortgage. It is clear, 
however, thatthe condition which.occurs in 
cl. (3) of the mortgage deed relates only 
to petty expenses incurred for repairs to 
the well, etc., and payment of revenue 
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such as are detailed in that clause. The 
Principal ground taken by Mr. Kishen 


Dayal on behalf of the appellants is that 
the mortgagee under the provisions of s. 76, 
Transfer of Property Act, wes under an ob- 
ligation to maintain regular accounts of 
the income and expenditure, and that as 
he has failed to do so, he should be al- 
lowed nothing by way of interest. The 
rulings cited in support of the proposi- 
tion that the whole of the interest should 
be wiped out proceed on the particular 
circumstances of those cases. The prin- 
ciple governing such cases is that laid 
down in Allah Yar v. Thakur Das, 44 
Ind. Cas. 9 (1), that where the mortgagee 
has failed in his duty in respect of keep- 
ing of account, every presumption is to be 
taken against him. In the present in- 
stance the mortgagee did file certain ac- 
counts, or rather a statement of accounts 
supported by receipts from the purchasers 
of fruit. The account as prepared by him 
is given at p. 160 of the paper book. For 
the first two years he has allowed a sum 
of Rs. 348 on account of the year 1924-25 
and Rs. 327-8-0 on account of the year 
1925-26. Actually the land was leased for 
those two years at the rate?}of Rs. 1,000 
per annum. He realised Rs. 348 from the 
lessees and succeeded in ejecting them 
after 18 months and then realised Rs. 327-8-0 
as the owner’s share for sale of the 
fruit. He accordingly sued the lessees for 
the sum of Rs. 1,152, 7. e. Rs. 1,500 on 
account of 18 months, less the amount 
Rs. 348 already received, and obtained a 
decree for Rs. 1,152 from the Revenue 
Court. He attempted to execute this, but 
according to his own account has realised 
nothing, and the execution proceedings were 
eventually filed in default of payment of 
process fees in August 1930. The mort- 
gagors were impleaded by him as defen- 
‘dants in these proceedings and he claimed 
that Khota Ram, mortgagor, was the person 
really responsible for effecting the lease in 
favour of these persons. However, it js 
clear that he wasin the position of, lessor 
himself, and as such, responsible for execut- 
ing| the decree. The lease money repres- 
ents the value which the parties attached 
to the land atthe time and credit should 
actually, in my opinion, be given in the 
account. l 

The next item attacked is that of com- 
pound interest. This has been allowed 
throughout. It is contended on behalf of 


(1) 44 Ind. Cas. 9; A I R 1918 Lah. 314; AP LR 
1918; 46 P W R 1918, 
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the apjellanis that it was the duly of the 
mortgagee to inform the mortgagors an- 
nually if the income recelved was not 
sufficient to cover interest on the mortgage 
and if any amount was due from them. In 
view of his failure to do this it is obvious that 
he is not entitled to compound interest 
specially in view ofthe fact that he has 
maintained no regular accounts. I, there- 
fore disallow the item of compound interest 
entirely. A sum of Rs. 184-10-6 was 
allowed for miscellaneous expenses in con- 
nection with the well and payment of re- 
venue. Clause (3) of the mortgage deed 
provides that no objection will be taken 
tothe account prepared by the mortgagee 
as regards these items. This item, there- 
fore, has been rightly allowed. In addition, 
the vendee claimed credit for certain items 
which had been disallowed by the Revenue 
Assistant and the trial Court. The first 
of these was on account of chhirkao, that 
is to say, payments made by the Muni- 
cipality for water used for sprinkling on 
the roads. There is no evidence, however, 
worth the name to show that any sum on 
this eccount ever reached the mortgsgee’s 
hands though the tenants did collect some- 
thing. This item, in my opinion, cannot 
he allowed. A further item was claimed 
on account of some shisham trees which 
were alleged to beve been sold for Rs. 120, 
but the evidence produced in support of 
this item was worthless. The item 


was 
rightly disallowed. A further sum was 
claimed on account of earth and water 
alleged to have been paid for by Ch. 


Narain Singh in connection with certain 
building operation, but this claim hes not 
been pressed. Finsily a claim was made 
on account of Rs. 410 for pomegranate 
trees which were alleged to have been re- 
moved from the nursery attached to the 
well end transferred to the mortgagee’s 
own garden. In support of this the prin- 
cipal witness is Allah Wasaye. He was a 
tenant under the mortgagee and is stilla 
ienant. This man throughout has stated 
that 410 plants were removed and there 
appears to be no reason to doubt this evi- 
dence. Admittedly the mortgagee has a 
pomegranate orchard at his own well, 
though ke says that it was in existence 
when he obtained the land by pre-emp- 
tion. I therefore hold that the vendee was 
entitled to claim credit for these trees. 
As regards the value to be attached to the 
trees, the evidence Varic® 

In my opinion the amount should be al- 
lowed at the rate of eight annas per tree, 
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giving a total of Rs. 205. Thus the eecount 
ran as follows: 


Rs. a. p. 
Due on aceount of princi- 
ple 11,000 0 0 
Due on account of interest 
after deducting receipt shown 
by the mortgagee plus the 
sum of Rs. 1,152 4,033 0 0 
Due on account of expenses 
allowed. css 184 10 6 
Total 15,217 10 6 
Deduct on account of value 
of pomegranates ais 205 0 0 
Total due to the mort- 
gagee 15,012 10 6 








This is practically the sum that the par- 
ties themselves estimated to be due when 
they allowed Rs. 15,000 in the sale deed. 
Accordingly we accept the appeal and pass 
a declaratory decree declaring that the 
amount due on the land was Rs. 15,012-10-6, 
As neither party has succeeded in full, we 
leave the parties to bear their own costs 


throughout. 
Tek Chand. J.—I agree. 
N. Appzal allowed. 





CALCUTTA HIGH COURT 
Civil Appeal No. 1584 of 1932 
January 23, 1935 
NASIM Att, J. 

CHANDRA NATH DAS AND oTHERSs— 
DECENDANTS —APPBLLANTS 
VETSUS 
PUSKAR CHANDRA DAS AND otanezs 

—ReESPONDENTS | 

Fishery rights—Right exclusisely enjoyed from 
time immemorial - Legal origin for right, tf can be 
inferred. 

Where itis fuund that the plaintifs and their pre- 
decessors had been catching fish in the disputed 
khaos to the exclusion of all others from time im- 
inemorial, a legal origin for this right can be 
inferred from immemorial user. This legal origin 
may be either a grant or a regulation as evidenced 
by custom under which fishermen of the village 
have been exclusively catching fish in the disputed 
khaos. Lutchmeeput Singh v. Sadanka Nushyo (1), 
distinguished. 

[Case-law referred to.] : 

Mr. Bhagirath Chandra Das, for the Ap- 
pellants. 

Messrs. Jogesh Chandra Roy and Shyama 
Prasanna Deb, for the Respondents. 

Judgment._-This is an appeal by some 
of the defendants in a suit for a declaration 
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of fishery right of the fishermen of the village 
Manikpur in particular places (khaos) 
on the south bank ofthe tidal navigable 
river Lohar and for certain consequential 
reliefs. The plaintiffs’ case is that they 
and their predecessors had been catching 
fish in those four khaos to the exclusion of 
all others from time immemorial peacefully 
and without interruption by placing 
stakenet, that the defendants who live in 
the village Budhanti lying on the north bank 
of the river dispossessed them from the 
first and second khaos in the month of 
Bhadra 1336 B. S. and were threatening to 
dispossess them. from the other khaos. The 
defence of the defendants is that they have 
got exclusive right to fish in the disputed 
khaos and thet the plaintiffs’ story of posses- 
sion and dispossession was absolutely false. 
The defendants also stated that the plaint- 
iffs have got no khaos in the river Lohar. 
The learned Munsif held that the plaintiffs 
have succeeded in proving their title to the 
disputed khaor, and in that view, decreed the 
On appeal the decree of the 
trial Court has been affirmed by the learned 
District Judge. The only point urged in 
support of this appeal is that an exclusive 
right of fishery in portions of tidal navigable 
rivers cannot be claimed either by prescrip- 
tion or custom. Reliance was placed by the 
learned Advocate for the appellant on the 
decision in, in JLutchmeeput Singh vV. 
Sadanka Nushyo (1). The fects of that 
case, however, are entirely different. In that 
case fishery Tight was claimed in certain 
beels against the owner of those beels by an 
unlimited number of tenants cf several 
parganas. Under these circumstances, it 
wes held that such a custom would be 
unreasonable, for if the right based on such 
a custom were declared,the tensnis would 
take away the whole fish stocked in the 
beels and nothing would be left for the 
owner. The learned Judges in that case 
relied upon the case of Lord Rivers v, 
Adams (2). But in Hall v. Nottingham (3), 
the possibility that the custom there set up 
might have the effect of taking away from 
the owner the whole use and enjoyment of 
property was not thought sufficient ground 
for disallowing it. 

The facts of the present case as stated 
above are entirely different. Here both the 
parties claim exclusive right to fish in the 
disputed places undera custom. The real 


(1) 9 C 6)8; 12 O L R 383. 
(2) (1878) 3 Bx D 314; 48 L J Ex 47; 39 L T 39; 27 
WR 381 


(3) 1875) 1 Ex D 1. 
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issue in the suit was whether the plaintiffs 
or the defendants were entitled to fish in the 
disputed places exclusively under the 
admitted custom and the parties led 
evidence on that issue. The existence or 
validity of the custom was not denied by 
either of the parties. 
connection has observed as follows: “Both 
parties claim exclusive right in the disputed 
khoas standing upon custom.” It was not 


suggested in the pleadings or in 
the evidence that the custom was 
unreasonable as the plaintiffs would 


take away all the fishes of the river. The 
right claimed in the present suit is by the 
fishermen of one village only. In Gareeb 
Hossain Chowdhree v. Lamb (4), at p. 1861.* 


the following observations were made: 

“By our Regulation Law, Regulation No. 11 of 
1825 which is declaratory of the common law of this 
country, as well as by the common law of England. 
the bed of anavigable river is not the property of 
any individual and consequently the right of fishery 
in such rivers is not private property, but that 
right is a right common to every person; and if any 
individual claims an exclusive right in navigable 
waters, he must show that it has been acquired 
either by grantor by prescription which is evidencs 
of a grant.” 


A legal origin for the right can be in“ 
ferred from long user: see Srinath Roy v- 
Dinabandhu Sen (5), at p. 2277. It was, 
however, contended by the learned Advocate 
for the appellant that a legal origin for the 
original claim cannot be inferred in favour 
of the fishermen of a village. But in the 
ease of Bholanath Nandi v. Midnapore 
Zemindary Co., (6), at p. 8ifin which the 
question was whether the tenants of nine 
villages appertaining to a certain taraf of a 
pargana could acquire a right of pasturage 
over the waste lands of the villages to which 
they belonged, Lord Macnaghten observed 


as follows: 

“On proof of the fact of enjoyment from time 
immemorial there could be no difficulty in the way 
of the Court finding a legal origin for the right 
claimed. Unfortunately, however, both in the 
Munsif's Court and inthe Court of the Subordinate 
Judge, the question was overlaid and in some 
measure obscured by copious references to English 
authorities and by the application of principles or 
doctrines, more or less refined, founded on legal 
conceptions not altogether in harmony with Eastern 
notions.” 


B, (1859) Cal. 5 D A 1357. 

(5) 41 I A 221; 25 Ind. Cas. 467; A I R 1914 P C 48; 
42 O 489; 18 CW N 1217; (1914) M W N 651; ML W 
733: 186 M L T 319; 12 A L J 1193; 20 C L J 385; 16 
Bom. L R 901 (P, 0). 

' © 31 I A75; 31 O503;80 W N 425; 8 Sar 611 
P. U.). 


*Page of (1859) Cal. 5. D. A.—[Ed | 
Page of 411. A.—[Ed. 
Page of 311, A.—[Ed.] . 
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Again A fishery common to the public 
might be used subject to such regulations 
as are essential for its enjoyment by the 
public. Ifsuch a regulation is evidenced 
by a custom obtaining from time imme- 
morial, there is no reason why it should not 
be enforced as creating an obligation: see 
Narasayya v. Sami (T). Again in the case 
of Abhoy Charan Jalia v. Dwarka Nath 
Mahto (8), Cox, J. (Teunon, J., concurring), 
observed as follows: 

“There is authority in the cases of Baban Mayacha 
v Nagu Shravucha (9) and Narasoyya v. Sami (7) 


for the proposition that the method of enjoying the 
common right may be regulated by custom.” 


It has been concurrently found by the 
Courts below that the plaintiffs and their 
predecessors had been catching fish in the 
disputed khaos to the exclusion of all others 
from time immemorial. I have already 
pointed out that a legal origin for this right 
can be inferred from immemorial user. 
This legal origin may be either a grant or a 
regulation as evidenced by custom under 
which fishermen of the village Manikpur 
have been exclusively catching fish in the 
disputed kraos. The Couris below were, 
therefore, right in decreeing the plaintiffs’ 
suit. ‘The appeal is accordingly dismissed 
with costs. Leave to appeal under s 15, 
Letters Patent, hes been esked for in this 


_ case and is refused. 


N. 

2 12 M 43. 
(2) 39 C 53; 11 Ind. Cas. 189; 15 C W N 972, 
(9) 2B 19. 


Appeal dismissed. 


LAHORE HIGH COURT 
Second Civil Appeal No. 234 of 1935 
January 23, 1936 
CURRIE, d. 
RAM CHAND AND OTABRS—DBEFENDANTS 
-- APPELLANTS 
VETSUS 
WASANDA RAM —PLAINTIFF AND ANOTAER— 


D a FENDANTS—RESPONDENTS 

Insanity—Suit to set aside decree on ground that 
when appeal was decided plaintif was of unsound 
mind and was not represented by guardian— Proof 
that he was prejudiced by decision—Necessity of 
—Decree—Setting aside of. 

Where a suit was filed to seb aside a decree 
on ths ground that when the appeal was 
decided the plaintiff was of unsound mind but not 
represented by a guardian and hencs the decree 
was a nullity, and it appeared that though the 
person who was originally appointed as the guard- 
ian of the plaintiff in the appeal was not described 
in the memorandum of appeag@ as his guardian, 
he was in fact impleaded as a respondent and he 
had made all éhə arrangements for ths dafencsa of 
ths app3al but hə died in the meantime and the 


988. 

appeal was properly argued and decided on the 
merits against the plaintiff and his appeal to the 
‘Wieh Court was dismissed: 

Held, that under these circumstances it was 
nec2ssary .fur the ~plaintift-respondent not only to 
establish the fact of his being of unsound mind 
but also to establish that in the absence of the 
| appointment of a fresh guardian for him on the 
death of the former guardian, he had been prejudiced 
- by the decision of the appeal against him. Chundart 

-` Krishnayya v. Koripalit “Raju (3) and Chandi Pra- 
sad Misir v. Balaji Misir G), distinguisned. 

Where insanity has supervened during ths pen- 
dency of the litigation and the fact is not brought 
to the notice of the Court and the Court hasjpro- 
ceeded with the decision of the appeal on the merits, 
the decree passed on appeal cannot ba set 
‘aside at the instance of the person of un- 
sound mind merely on_ proof of insanity but 
fraud or prejudice to him should in addition 
be proved. Fariduddin Ahmad v. Murtaza Ali Khan 
(1) and Sundar Bai v. Basdeo Singh (2), referred 


to. 

3.0. A. from the decree of the Additional 
District Judge, Lyallpur, dated October 5, 
1934, affirming that of the Subordinate 
Judge, Third Class, Chiniot, dated March 9, 
1934. | 

Sardar Sahib Sardar Iqbal Singh, for the 
Appellants. 

Mr. Yash Pal Gandhi, for Mr. Jiwan Lal 
Kapur, for the Respondents. 

Judgment.— In 1924—1929 the appellants 
Ram Chand and others instituted a suit 
against Ralla, Wasanda Rem and others 
for possession of land. The main contes 
was between the plaintifis «nd Ralle ancl 
Wesinda Ram. Wasanda Ram was des- 
eribed to bea minor and Rella wasap- 
pointed ss his guardian. The suit wes 
dismiss2d whereupon the plaintiffs presented 
an appeal in the Court of ihs District 
Judge. Inthe memorandam of appeal they 
did not describe Wasanda Ram as a minor 
but both Ralla and Wasanda Ram were 
impleaded as respondents. During the pen- 
dency of the appeal Ralla died and an 
application was made by ths appellants- 
plaintiffs to substitute his brothers includ- 
ing Wasande Ram 2s his legal represen- 
tatives, but on an application made by 
Wasanda Ram that he was the sole legal 
representative of Ralla, because he was a 
member ofa joint Hindu fumily with him 
aud the other brothers had separated from 
him, Wasanda Ram alone was substituted 
as legal representative of Ralla. This ap- 
plication was signed and supported by the 
other brothers of Ralla. It appears that 
Counsel had already been engaged by 
Ralla to represent the respondents and this 
Counsel appears for the respondents be- 
fore the District Judge and argued the ap- 
peal which was ultimately accapted and 
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the plaintiffs’ suit decreed. From this dec- 
ree of the District Judge decreeing the suit 
an appeal was presented in this Court by 
Wasanda Ram but it was dismissed in lè- 
mine. The appeal had been presented 


through Counsel. 


Thereupon Wasanda Ram instituted the 
suit out of which this appeal has arisen 
ta set aside the decree of the District 
Judge on the ground that when the ap- 
peal was decided, he was of unsound mind 
but was nob represented by a guardian 
and, therefore, the decree was a nullity. 
He mede no mention of the appeal pre- 
sented by him in the High Court. This 
suit bas been decreed by the Courts be- 
low merely on the ground that on the 
pleadings of the parties it must be assum- 
ed that, when the appeal by the District 
Judge was originally accepted and the 
suit of Ram Chand and others decreed, 
the plaintiff Wasenda Ram was of unsound 
mind and had not been represented by a 
guardian. 

It is common ground before me that 
Wasanda Ram was not a minor at the time 
of the institution of the original suit. It, 
therefore, appears that when Ralla was 
appointed as his guardian on account of 
his alleged minority, the rea] intention of 
the then plaintiffs was to allege that 
Wasanda Ram was of unsound mind and 
this seems to be the view of ihe Additional 
District Judge in this case. In the plaint 
in the present suit ib was alleged that 
Wasanda Ram was of unsound mind dur- 
ing the previous litigation but there was 
no denial of this fact by the defendant. 
1 must, therefore, assume for the purpose 
of this appeal thet Wasanda Ram was 
in fact of unsound mind when the appeal 
presented by Ram Chand and others 
against him, that is, against Ralla and him- 
self originally but against him latterly was 
accepted by the District Judge. . The ques- 
tion is whether under the circumstances 
the pleintiff-respondents were entitled to 
have the decree of the District Judge set 
aside merely on the proofof his being of 
unsound mind or whether in addition to 
that; in the peculiar circumstances of this 
case, he must establish fraud or preju- 
dice to him by virtue of the decree kav- 
ing been passed against him in the ab- 
sence of a guardian. 

The matter is not free from difficulty 
because it has been held in several cases 
that a decree passed against a minor or 
a person of unsound mind in the absence 
of appointment of a guardian is a nullity 
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and must be set aside without proof of 
: fraud or prejudice to the minor or the per- 
son of unsound mind, but in somewhat 
similar circumstances it .was held in 
Fariduddin Ahmad v. Murtaza Ali Khan 
(1) and Sundar Bai v. Basdeo Singh (2), 
that where insanity has supervened during 
the pendency of the litigation and the fact 
is not brought to the nctice of the Court 
and the Court had proceeded with the de- 
cision of the appeal on the merits, the 
decree passed on appeal cannot be set 
aside at the instance of the minor or the 
person of unsound mind merely on proof 
of insanity but that fraud or prejudice to 
the minor should in addition be proved. 
Chundari Krishnayya v. Karipalli Raju 
30 Ind. Cas. 154 (3) relied upon by the 
learned Additional District Judge is dis- 
tinguishable on the ground, that in that 
case the minors were not represented by 
a guardian and the Counsel engaged al- 
lowed the case to go against them stating 
that he had no instructions. In Chandi Pra- 
sad Misir v. Balaji Misir (4), mentioned in 
ihe judgment of the learned Additional 
District Judge though the minor wes a 
member of a joint Hindu femily but he 
had been impleaded in his individual capa- 
city without 2 guardien having been ap- 
pointed, it was held that under the cir- 
cumstances he could not be deemed to 
have been represented by the Manager of 
the joint Hindu family. Both the cases, 
therefore, are no authority, in the peculiar 
circumstances of this case to entitle the 
respondents to have the decree set aside. 
In the present case though the person who 
was originally appointed as the guardian 
of the respondent Wasanda Ram was not 
described in the memorandam of appeal 
as his guardian, he wasin fact implead- 
ed as arespondent and he had made all 
the arrangements for the defence of the 
appeal but ke died in the meantime and 
the appeal was properly argued and de- 
cided on the merits against the respond- 
ent, and his appeal to this Court was dis- 
missed. I consider that under these cir- 
cumstances it was necessary for the plaint- 
iff-respondent not only to establish the fact 
of his being of unsound mind but also to 
establish that in the absence of the ap- 
(1) A I R 1936 Oudh 67; 158 Ind. Cas, 388; 1935 O 
L R 564; 1932 O W N 1071:8 RO 88. 
BY 17 A L J 257; 50 Ind, Cas. 1(9; A I R 1919 All. 


ag) 35 Ind. Cas, 154; AI R 1917 Mad. 969; 31M LJ 


(4) AIR 1931 All, 136; 129 Ind. Gas. 560; (1931) 
ALJ 152; Ind, Rul, (1931) All, 192, 
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pointment ofa fresh guardian for him on 
ihe death of Ralla he had been prejudiced 
by the decision of the appeal aguinst him. 
There is of course, no question of freud 
in this case. Consequently I accept’ this 
appeal and set aside the decrees of the 
Court below and dismiss the suit but leave 
the parties to bear their own costs of the 
suit throughout. 

N. Appeal accepted. 


RANGOON HIGH COURT 
Special Bench 
First Civil Appeal No. 121 of 1935. 
December 5, 1935 
Pacs, C. J. Mya Bu AND DUNKLEY, JJ. 
BANK or CHETTINAD—A prELLANT 
i VETSUS 
CHETTIYAR FIRM orS. P. K. P.V.R. 
AND ANOTHER-—RESPONDENTS 

Execution—Res judicata—Mortgage suit—Pretunt- 
nary and final decrees passed without objection— 
Transfer of decree and sale of some properties— 
Suit for declaration that decrees were void—Dismis- 
sal of—Application for personal decree—Duty of 
Court to proceed on footing that Court trying mori- 
gage suit had jurisdiction to pass decree—Question 
of jurisdiction, if res judicata. 

The appellant Bank filed a mortgage suit against 
the respondents in common form, and a preliminary 
decree was passed without objestion frem the res- 
pondents. An application was then made for a 
final decree for sale of the mortgaged properties. 
A final decree was passed, and by consent the 
decree was transferred to another Vourt for the 
property to be sold by the Court within the juris- 
diction of which it was situate. The properties were 
duly sold, and a balance of the amount aue under 
the mortgage remained outstanding after deducting 
the amount received from the proceeds of sale. Then 
the mortgagors (respondents) filed a suit alleging 
inherent jurisdiction to 
entertain such a mortgage suit,” and the relief 
sought was that the preliminary and final mortgage 
decrees in the mortgage suit should be declared 
null and void. Tnat suit was dismissed with costs, 
Subsequently, an application for a personal decree 
against the respondents was made, pursuant bu tho 
final decree in the mortgage suit under which it 
was ordered that the appellants should be at liberty 
(where such remedy is open to them under the 


‘terms of their mortgage and is not barred by any 


law for the time being in force) to apply for u 


-personal decree against the defendants tor the 


amount of the balance. The respondents objected 
inter alia that the Court had no inherent juridic- 


‘tion to entertain the mortgage suit, and, therefure, 


had no jurisdiction to pass any persvi.al decree 
against the respondents in the suit: 

Held, that the respondents took no prcceedings by 
way of appeal, revision or review for the purpose 
cf setting aside the preliminary and final decrees 
in the mortgage suit, but they adopted the couse 
of filing a regular suit fowthe purpcse cf having 
these decrees declared null and void upun the 
ground thit the Court had no jurisdiction to en- 
tertain the suit. That suit having been dismissed, 
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the question whether the Court had jurisdiction to 
entertain the mortgage suit Lecame re? judicata, 
and thereafter it was not open to the respondents 
to contend, nor was the Court at liberty to decide, 
that the Court had no jurisdiction to entertain, 
try or determine the mortgage suit, Consequently, 
in an application for a personal decree to be passed 
against the respondents in the mortgage suit the 
Court was bound to proceed upon the footing that 
the Court for the purpose in hand and inter partes 
must be treated as having jurisdiction to entertain 
and decide the suit and to give the relief sought 
therein S.A. Nathan v. 5. R. Samson (1), followed. 
and Fateh Singh v. Jagannath Baksh Singh 
(4) Bhaishanker Nanabhai v. Morarji Keshavji & Co. 
(5), referred to. 


F. C. A. against an order of the High 
Court, dated July 29, 1935. 

Mr. N. M. Cowasjee, for the Appellants. 

Mr. F. N. Kalyanwalla, for the Respon- 
denis. ` 

Page, C. J—This appeal must be al- 
icwed. The material facts lie within a 
narrow compass and ere not in dispute. 
The appellant Bank filed a mortgege suit 
against the respondents in common form, 
and a preliminary decree was passed with- 
out objection from the respondenis. An 
applicaticn was then made for a final de- 
cree forsale of the mortgaged properties. 
A final decree was passed, ond by ccn- 
sent the decree was transferréd to the 
District Court of Hanthaweddy for the pro- 
perty to be sold by the Court within the 
jurisdiction of which it was situate. The 
properties were duly sold, and a balance 
of the amount due under the mortgage 
remained outstanding after deducting the 
amount received from the proceeds of sale. 
Thereafter Civil Regular Suit No. 15 of 
1935 was filed by the respondents in which 
the respondents alleged that the Couri 
“had no inherent jurisdiction to entertain 
such a mortgage suit,” and the relief 
sought was that the preliminary and final 
mortgage decrees in the mortgage suit 
should be declared null and void. That 
suit was dismissed with costs. Subsequently 
an application for a personal decree against 
the respondents was made, and it is out 
of that application that the present appeal 
arises. That application was made pur- 
suant to the final decree in the mortgage 
suit under which it was ordered that the ap- 
pellant should 


. “be at liberty (where such remedy is open to them 
under the terms of their mortgage and is not bar- 
red by any law for the time being in force) to 


apply for a personal decree against the defendant for 
the amount of the balance.” 


The respondents objected inter alia that 
the Court had no inherent jurisdiction to 
entertain the mortgage suit, and therefore, 
had no jurisdiction to pass any. personal 
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decree against the respondent in the suit. 
Braund, J» accepted the view presented on 
behalf of the respondents and dismissed 
the application for a personel decree upon 
the ground that the Court had no juris- 
diction to entertain the application or to 
pass a personal decree puisient thereto. 
The learned Judge in the course of his 


judgment observed: 

“At the date of the plaint the Court had no 
more jurisdiction than at the date when the Full 
Bench gave its decision. And it would appear to 
follow that prima facie upon the principles which 
I have ennuciated the Court had nut from the be- 
ginning of this suit the slightest jurisdiction and 
accordingly that its orders passed in the suit are 
a mere nullity, not susceptible of being made valid 
by any ccnsent or waiverofor bythe parties. As 
a valid decree the preliminary decree does not exist: 
nor does the final decree.” 

In our opinion the law thus stated is 
laid down too broadly, and if does not 
appear that the sttention of Braund, ds, 
wes called to the decision of a Full Bench 
of this Court in S. 4. Nathan Vv. ©. R. 
Samson (1). For ihe purpose of disposing 
of this eppeal it may be taken, indeed 
it is not disputed, that heving regard to 
ihe Full Bench decision of this Court in 
Nagappa Chetiyar v. Arunachalam Chetiyar 
(2), the Court had no jurisdiction to 
entertain the mortgage suit. But it does: 
not necessarily follow that 2 decree passed: 
in the suit is to be treated inter paries 
in the circumstances that have been taken 
place as a mere nullity, or that the decree 
passed in the suit is not to be regarded 
inter partes as final, valid and conclusive. 
At p. 493* it was pointed out that: 

“The consent of the parties cannot give a Court 
inherent jurisdiction that it does not pessess ; and 
a decree passed without inherent jurisdiction can 
be declared ab initio null and void if proceedings 
in that behalf are taken as provided by law. But 
if the parties have nottaken the steps prescribed 
by law to have the decree declared to bs without 
jurisdiction and set aside, why should the execut- 
ing Oourt suo motu cr on applivation by a party 
be permitted to challenge its validity? It is a 
fundamental and necessary rule of 
law that the decrees and orders of a properly 
constituted Court are binding on the parties there- 
to unless and until they are declared to be null 
and void, or are, set aside by competent authority. 
It is a rule the soundneess and good sense of which 
cannot be gainsaid. Further, a Court has jarisdic- 
tion to decide in any particular case whether if 
possesses jurisdiction to entertain the suit or not, 
and when a duly constituted Court assumes juris- 
diction to try a suit it must be taken thereby im- 
plicitly to assert thet it pcssesses the jurisdiction 
whico itis exercising, and prima facie it will be 

(1) 9 R 480; 135 Ind. Cas. 65; A IR 1931 Rang. 
252; Ind. Rul. (1931) Rang’ 17 (F. B.). 

(1) 12 R 370; 151 ind. Cas, 519; A I R 1934 Rang. 
250; 7 R Rang. 79 (FE. B). ; 

*Page of 9 R— jd), 
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presumed that the decrees which it passes have 
duly been passed in the exercise of jurisdiction in 
that behalf with which the Court is invested, omnia 
presumuntur esse rite acta. No one will pretend, 
of course, that such a presumption is irrebutable, 
or that if the Court had no inherent jurisdiction 
to pass a decree such a decree cannot be set aside 
In appropriate preceedings as null and void. But 
if such a decree is not set aside or declared to be 
void by competent authority, in my opinion in 


execution preceedings its validity cannot be chal- 
leged,”’ 


It follows that if the application for a 
personal decree under consideration was 
made in execution of the final decree the 
executing Court would not he at liberty to 
dispute the jurisdiction of the trial Court 
to pass it. And the learned Advocate for 
the respondents, who has argued his case 
very fairly conceded that in the circumstances 
obtaining in the present case it was not open 
to him to challenge the validity of the 
preliminary decree or the final decree in 
the mortgage suit upon the ground that 
the proceedings in the course of which 
these decrees were passed could be treated 
inter pares cs void ab initio, or ihat tLe 
Court had no jurisdiction to pess ikem. Hav- 
ing regard, however, to the form in which 
the final decree was drawn up we ere of 
Opinion that we are not at liberty to hold 
that the application for a personal decree 
was a mode of executing the find decree 
A. L. 5.8. Choklingam Chettyar v. Maung 
Tun Yin (3). The application for a per- 
sonal decree, however, is founded upon the 
same cause of action as that upon which 
the preliminary and final decree in the 
suit have been passed, and but for the 
final decree the appellants could not 
have applied for a personal decree, the 
claim in debt having merged in the claim 
in the mortgage suit the outcome of which 
were the preliminary and final decrees that 
were passed. It may well be, although it is 
hot necessary’ to express a definite opinion 
on the question, that the personal decree 
that is now sought, which arises from and 
implements the final. decree, in the circum- 
stances and: inter partes could not be 
treated as being ultra vires the Court 
or that the Oourt could be regarded as 
having no jurisdiction to pass it in the 
mortgage suit. 

It is sufficient, however, to rest our 
decision upon another ground. Before the 
application for a personal decree was 
made, ihe respondents had filed Civil Re- 
gular No. 15 of 1935 in which they claim- 
eda declaration that the preliminary and 


(3) 13 R 305; 156 Ind. Cas. 701; A I R 1935 Rang. 
169) 8R Rang, 39, i ii 
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final decrees inthe mortgage suit were 
null end void, upon the footing that the 
Court hed no inherent jurisdiction 10 
entertain the mortgage suit. That suit 
was dismissed with costs, and in the cir- 
cumstances and having regard to O. XXIII, 
r. l, a fresh suit could not be brought in 
which the issue whether the Court had 
inherent jurisdiction to entertain the 
mortgage suit could be re-opened, In 
S. A. Nathan v. S. R. Samson (1) the 
Court observed that: 

“Any decree passed bya Court without inherent 
jurisdiction,—whether the want of jurisdiction 
has been waived by the. paities or not,—will be 
declared in procsedings taken by way of appeal, 
revision, review, or otherwise as prescribed by 
law, to have been coram non judice and ab tnitro 
void anda nullity. But, in my opinion,a sub- 
sisting decree passed by a duly constituted COvuurt 
that has not been set aside in procesdings by 
way of appeal, revision, review, or otherwise, is 
not to be treated asamere nullity, but is binding 
and conclusive against the parties thereto duly 
impleaded in tne suit.” 

The respondents took no proceedings by 
way of appeal, revision or review for the 
purpose of setting aside the preliminary 
and final decrees in the mortgage suit, but 
they adopted the course of filing a regular 
suit for the purpose of having these de- 
erees declared null and void upon the 
ground that the Court had no jurisdic- 
tion to entertain the suit. That suit hav- 
ing been dismissed, in my opinion the 
question whether the Court had juisdic- 
tion to entertain the mortgage suit 
became res judicata, and thereafter it 
was notopen to the respondents to con- 
tend, nor was the Court at liberty to 
decide, that the Court had no jurisdiction 
to entertain, try or determine the mort- 
gage suit. [t follows, therefore, that in en 
application for a personal decree to be 
passed against the respondents in the 
mortgage suit, the Court was bound to 
proceed upon the footing that the Court for 
the purpose in hand and inter partes must 
be treated as having jurisdiction to en- 
tertain and decide the suit and to give 
the relief sought therein. Upon that 
ground, in my opinion, the order passed 
by Braund, J., must be set aside. 


The result to that the ‘appeal is allowed 
and the order from which the appeal is 
brought is set aside. The proceedings will 
be returned to the Original Side in order 
that the application fora personal decree 
may be determined upon the merits. The 
appellants are entitled 1o the costs of 
the appeal against ife respondent's Advo- 
cates fee 10 gold mohurs. The costs of 
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and incidental tothe application ‘on the 
Original’ Side will abide the event. 

Mya Bu, J.—I agree that this appeal 
must be allowed and in the order proposed 
by my Lord the Chief Justice, I rely 
on the principles enunciated in S. A. Na- 
than v. S. R. Samsun (1), which the learned 
Chief Justice has already quoted in his 
judgment, and‘ on the provisions of 
O. XXL, 1.1 (3), Civil Procedure Code, 
which in my opinion conclude the matter 
against the respondents. 

Dunkley, J.—Itis clear from his judg- 
ment that the proceedings in Civil Regular 
Suit No. 15 of 1935 were not brought to 
the notice of my learned brother Braund, J. 
The effect of the dismissal of that suit 
was, in my opinion, thatthe question of 
jurisdiction hecame res judicata between 
the parties, and could not be raised 
again by the respondents or considered 
by the Court in any subsequent proceed- 
ings in the mortgage suit. The cases ol 
Fateh Singh v. Jagannath Baksh Singh (4) 
and Bhaishanker Nanathar v. Morar 
Keshavji & Co. (5), are sufficient authori- 
ty for this proposition. I agree that the 
appeal should be allowed and the appli- 
cation fora personal decree remitted to 
the Original Side ofthe Court for a de- 
cision on the merits. . 

Appeal allowed. 


N. : 

(4) 52 I A 400; 91 Ind. Cas. 280; A I R 1925 P O 55; 
47 A 158 48M LJ64;20 W N25; 120LJ 117; 
LR6AP C50; 270 C334; 27 Bom. L R 725; 29 O 
WN 749; 23 A LJ 739; 22 L W 58 (P. 0). 

(5) 36 B 283; 12 Ind, Cas 535; 13 Bom. L R 950. - 
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RANGOON HIGH COURT 
Special Bench 
Civil Reference No. 12 of 1935 
November 25, 1935 
Pace, ©. J., Mya Bu AND Macknay, JJ. 
In re, WORKMEN'S COMPENSATION oF 


JAGLIPATHAN- 

Workmen's Compensation Act(VIII of 1928), s. 2 (1) 
(n)— Workman, meaning of— Contract of service with 
another person—Necessity of—Held, that deceased 
was not a workman within s. 2 (1) (a). | 

In order to be a workman within the meaning of 
the Workmen's Compensation Act the person claim- 
ing to be a workman must be under’ a contract of 
service with scme obher person. 

The deceased wasa member of a cooly gang con- 
sisting of a number of persons who carried out work 
in colloboration.and partnership. The system under 

“which the partnership was worked was that any 
contract obtained on behalf of the partners by the 
moistries would be carrigd out by the members of the 

ang, the amount received by the partners being 
divided among the members of the partnership in 


accordance withthe amount of labour which the 
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several members of the partnership had expended 
upon the work : 

Held, that he was not a workman within the mean- 
ing of that term as used in s.2 (D (n), Workmen's 
Compensation Act. Hillis v. Joseph Ellis & Co. Q), 
applied. 

Page, ©. J.—This isa reference under 
s. 27 of the Workmen’s Compensation Act 
by the Commissioner for Workmen’s Com- 
pensation, Yenangyaung, in which the 
Commissioner invites the Court to deter- 
mine whether in the circumstances set out 
in the reference the deceased Jagalipa- 
than wasa workman within the meaning 
of that term as used in s. 2 (2) (n), 
Workmen’s Compensation Act. It appears 
that the respondent M. E. Jan had con- 
tracted with the Burma Oil Company to 
carry out certain stone work for the 
company in connection with the river wall 
that they were constructing et Chauk. 
Jan then entered inio an agreement with two 
persons, Biroo and Barathaw; for the per- 
formance of the work, the errangement 
between Janand the other party to the 
sub-contract being that Jan would pay 
the sub-contractors on a piece-work basis. 
Now, it appears that Biroo and Barathzw 
were two of the members of a cooly gang 
consisting of a number of persons who 
carried out work in collaboration and part- 
nership. The system under which pari- 
nership was worked was that any contréct 
obtained on behalf of the partners by the 
maistries would be carried out by the 
members of the Sang, the amount received 
by the partners being divided among the - 
members of the partnership in accordance 
with the amount of labour which tho 
Several members ofthe partnership had 
expended upon tke work. 

Now, in orderto be a workman with- 
in the meaning of the Workmen’s Com- 
pensation Act, it is well settled that the 
person claiming to be a workman must 
be under a contract of service with some 
other person. Upon the facts as stated 
we are ofopinion that Jugalipathan was 
not a workman within the meaning of the 
Workmen’s Compensation Act. The pre- 
sent case falls within Ellis v. Joseph Ellis 
& Co. (1), and we answer the reference ac- 
cordingly. 

Mackney, J.—I agree. 

Mya Bu, J.—I agree. 

N. Answered accordingly. - 

(1) (1905) 1K B324; 74L JK B229; 921, T 718: 
53 W R 311; 21 T LR 182. 
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RANGOON HIGH COURT 
Criminal Revision No. 312-B of 1935 
June 27, 1935 
DUNKLEY, J. 

MAUNG CHAN THA AND OTHERS— 
APPLICANTS 


VETSUS 


=- EMPEROR—Opprosits Parry. 

Penal Code (Act XLV of 1860), s. 441—Trespass 
arising out of dispute regarding right to possession 
of agricultural land—Courts should not accept tt as 
criminal trespass—Criminal trial—Main allegotion 
as to disobedience of order of trying Magistrate 
Prosecution, tf proper—Possession with applicant- 
Distribution of land among villagers—Applicant 
out of possession—Respondent in possession—A ppli~ 
cant returning to possession—~Complaint for crimi- 
nal trespass, if maintartnable—Remedy of respon- 
dent—-Specific Relief Act (I of 1877), s. 9. 

Magistrates should not readily accept as com- 
plaints of oriminal trespass what are at most civil 
trespasses arising out .of disputes regarding the 
right to possession of agricultural land. 

Where the main allegation against the accused is 
disobedience of an order of the Magistrate trying 
the case, the prosecution is objectionable as the 
Magistrate makes himself Judge in his own case. 

For eight years the first applicant had been cul- 
tivating an areaof alluvial land. When the first 
applicant had been in possession of this area of 
land for a period of eight years, and a certain co- 
operative society had, through him, obtained some 
rights in this land, then, under the orders of the 
Sub-Divisional Officer, a body of th.madis distri- 
buted these alluvial lands among certain villagers, 
with ‘the result that they purported to dispossess 
the first applicant of the land of which he had 
been in possession for eight years. The respondent, 
was granted this area of land by the lugyts, and 
apparently, one year after this distribution, he 
managed to get possession of it and to cultivate 
it. The next year the first applicant, with his 
servants, the second and third applicants, returned 
to possession cof it again end for this they 
were convicted of the offence of criminal tres- 


pass; 

Held, that the prosecution was quite unsustain- 
able, for it ıs clear thatthe first applicant enter- 
ed into possession again, after having been in 
possession for a perivd of eignt years; and having 
been dispossessed for only one year, in exercise of 
a bona fide claim of rightto possession of this 
land. What the respondent should have done, 
when he was dispossessed by the applicant’s re- 
entering into possession, was to have ‘brought a 
suit under s. 9, Specific Relief Act, and it was 
not open tohim to bring a prosecution in the 
Criminal Courts. ~~ 


Cr. Revn. 
Divisional Magistrate, 
March 22, 1935. 


Order.--This is an application to set 
aside the convictions and sentences of the 
applicants, who have been convicted of 
the offence of criminal trespass upon cer- 
tain agricultural land by the Sub-Division- 
al Magistrate of Mandaya. I am constant- 
dy ‘being astonished at the readiness with 
“which Magistrates accept as complaints of 


161—125 & 126 


from an order of the Sub- 
Mandaya, dated 
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“criminal trespass. 
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criminal trespass what are at most civil 
trespasses arising out of disputes regard- 
ing the right to possession of agricultural 
land in spite of the warning which was 
conveyed so long ago as 1903in Shwe 
Kun v. Emperor (1). 

In this case the prosecution was parti- 
cularly objectionable, because the main 
allegation against the applicants in sup- 
port of the complaint was disobedience 
of an order of the Sub-Divisional Officer 
of Mandaya, dated December 8, 1932, und 
therefore in trying these applicants the Sub- 
Divisional Magistrate made himself judge 
in his own cause. For eight years the first 
applicant had been cultivating an area of 
alluvial land; the second and third appli- 
cadts are merely his servants and, of 
course, they could not be convicted of 
criminal trespass unless it was shown that 
they had acted mala fide and independent- 
ly of the instructions given to them bv 
their master. “hen the first applicant 
had been in possession of this area of 
land fora period of eight years, anda 
certain co-operative society had, through 
him, obtained some rights (which have 
not yet been clearly defined) in this land, 
then, under the orders of the Sub-Divi- 
sional Officer, dated December 8, 1932, a 
body of thamadis distributed these alluvial 
lands among certain villagers, with the 
result that they purported to dispossess 
the first applicant of the land of which 
he had been in possession for eight years. 
Now whether these village elders had 
any authority to dispossess any man of 
land of which he was already in posses- 
sion is open to considerable doubt, and 
is a matter wnich will have to be decided 
ina Civil Court. 

The respondent, Maung Ba Thin, was 
granted tnis area 0f land bythe lugyis, 
dis- 
tribution, he managed to get possession of 
it and to caltivate it. The next year the 
first applicant, with his servants, the 
second and third applicants, returned to 
possession of it again and for tais they 
have been convicted of the offence of 
Toeir prosecution, of 
course, was quite unsustainable, for it is 
clear that the. first applicant entered into 
possession again, after having been in 
possession fora period of eigat years; and 
having been dispossessed for only one 
year, in exercise ofa bona fide claim of 
right to possession of this“land. Waat the 
respondent should have done, when ho was 

(1) 3 L BR 278; 5 Or. LJ 415. 
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dispossessecl by the applicants’ re-entering 
into possession, was to have brought a suit 
under s.9, Specific Relief Act; Now’ he- 
must take the course of bringinga suit 
to show that he has a better right to pos- 
session of this land than the first appli- 
cant has; but it was not open to him to 
bring a prosecution in the Criminal Courts, 
and the convictions and sentences of the 
applicants. were wrong and are set aside. 
The fines paid by them shall be refunded 
to them. 


N. Convictions setaside. 





CALCUTTA HIGH COURT 
Civil Appeal No. 194 of 1933 
January 23, 1936 
GuHA AND BARTLEY, JJ. 
R, S. N. Co., Lrp. AND I. G. N. & Ry. Co., 
LTD.—DEFENDANTS —APPRLLANTS 
VETSUS 
RAM KANAI MADHAB CHANDRA ISWAR 
CHANDRA PAL AND ofHERS—PLAINTIFFS— 


RESPONDENTS. 

Tort—Negligence — Collision of boats — Onus of 
proof—Contributory negligence— Vessel lying at 
anchor colliding with vessel in motion-~Held, there 
was no contributory negligence. 

The burden of proof in an action founded upona 
collision between a vessel at anchor and one in motion 
is upon the owner of the latter to prove that the 
collision was not occasioned by any negligence on the 
part of his vessel. The defendant has to prove that 
the collision was due to inevitable accident not 
arising from negligent navigation. The Annot Lyle 
(1), followed. 

Where in a case of collision between a boat 
anchor andonein motion, the one at anchor was 
found to have not complied with the regulation to 
have lights on the boat but the evidence pointed to 
the fact that the boatat anchor was visible fromthe 
upper deck .f the steamer, and that the collision was 
due not tothe absence of lignt on the boat, butto 
the negligence and want of exercise of ordinary 
care and skill on the part of the Serang : 

Held, thai the question of contributory negligence 
did not arise and that as the defendants could by the 
exercise of urdinary care and diligence have avoided 
the mischief which happened, the plaintiff's neligence 
would not excuse the defendants, 

.C, A. from an original decree of ihe Sub- 
Judge, First Court, Bakargunj, dated May 
22, 1933. 

Messrs. Atul Ch. Gupta and Fanindra 
Mohan Sanyal, for the Appellent. i 

Messrs. Jugesh Ch. Roy ¿nd Bankim Ch. 
Banerji, for the Respondents. 

Judgment.—This is an appeal by the 
defendants ina suit described in the 
plaint filed in Couri as a suit for compen- 
sation on account of the plaintiff's cargo 
boats having blen broken and sunk by a 
steamer owned by the ‘defendants. The 


at 
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ease of the plaintiffs, a firm carrying on 
business in the name and style of Ram 
Kansi Madhab Chandra Pal, Radha Krishna 
Pal, Gobinda Chandra Pel, Krishna Kumar 
Choudhury Srinath Talukdar before the 
Court, wes that in the month of December 


1927, goods specified in detail in the 
pleint, belonging to them, were being 
carried from Calcutta to a place named 


Kaliya Bandar in a boat (Narain Majhi’s 
boat), which reached the river to the south 
of a village named Karmakati,cn December 
16, 1927, a little after dusk, and lay at 
anchor beyond the usual track of steamers 
passing bythe river there, with lights on 
it, visible from a distance. On that night 
between 9-30 andll r. mM. the steamer 
“Brahmin” of which the defendants the 
R. S. N. Co., Ltd., and the I. G. N. end 
Railway Company Ltd., were the owners, 
while «n its journey from Patuakhali to 
Berisal, deviated frem the usual route and 
collided with the boat and broke and sunk 
the same. The breaking and sinking of 
the boat, resulting from the collision, caused 
damage to the plaintiff's firm, and com- 
pensation for damages and loss sustained 
was claimed. The claim was for recovery 
of Rs. 5,946-7-9, with interest from the 
defendant-com panies. 

The defence in the suitwas that there 
was no negligence on the part of the master 
or Serang in navigating the steamer; that 
the steamer was following the usual 
steamer track and that the boat in ques- 
tion wasin the deep navigable channel 
of the river and carried no light as re- 
quired by the Government Regulations. The 
defendants pleaded  non-liability , for 
damages as claimed in the suit on the ground 
that the boat wes kept in deep and navig- 
able water channel, without any light on 
it. On the pleadings of the parties bearing 
upon the main case before the Court,. a 
number of issues were raised fcr deter- 
mination. The decision of the learned 
Subordinate Judge in the Court below, 
on the three of these issues requires 
consideretion in the appeal as the decree 
passed in favour ofthe plaintiffs in the 
suit for the «mount of Rs. 4,995-7-6, 
against which this appeal is directed is 
based on tLe decision of those issues. 

Issue No. 4.—Whetier the accident was 
due to any negligence or rashness on the part 
of the master end senior Serang of 8. S. 
Brahmin in navigating his vessel. ; 

Iss.e No, 5.— Whether the eccident wa 
due to Narain Majhi keeping his boat in 
the deep navigable channel and not 
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exhibiting any light as required by law ? 

Issue No. 6.—Whether the plaintiffs are 
entitled to any damagesfrom the defend- 
ant? Ifso, whatis the amount of such 
damage? 

The findings on evidence in this case, 
documentary and oral, so far as they are 
material for the purpose of this appeal, 
may be summarised under the following 
three different heads: I. The Serang allowed 
the steamer togo beyond the usual track 
and got into the places used for the 
mooring of boats, and collided with the boat 
in question. The Serang or master of the 
Steamer was not fully acquainted with the 
usual tract of steamers in the Patuakhali 
line. I. There were lights before the col- 
lision inthe boat in question as also in 
other two boats, lying close by, as required 
by the Government Rules. III. The steamer 
clerk went to the upper deck; and he 
and the Serang were coversing with each 
other, and the talk in which tney were 
absorbed went on until black things, i. e. 
the boat in question, along with other 
boats, were seen on the river, at a distance 
of 10 to 15, or15 to 20 cubits off from 
the prow of the steamer, when they were 
first seen by them. On the evidence coming 
from the defendant's side, there was no fog 
in the river at the time or before the 
collision, and that there was negligence 
on the part ofthe Serang not to see the 
boats when they were 300 feet or so off 
from the steamer. Witness No.l for the 
defendants deposed to the fact that things 
up to 200 cubits were visible; according to 
witness No. 2, things up to 150 to 200 
cubits were visible. Mr. Dunn, the Marine 
Assistant of the defendants at the time 
of the accident, and who was on board the 
steamer at the time, deposed to these 
facts: There wes no fog till after mid- 
night, i.e., till after the steamer had 
left the place of accident. It would not 
be correct for’ anybody tos-+y thatat that 
time of accident there was fog. Owing to 
darkness objects on both sides of the river 
could not be seen clearly but they could 
be seen from 300 feet at most from the 
steamer. 

On consideration of the evidence in the 
case, the wole of woich was placed be- 
fore us, the conclusion arrived at bythe 
Judge in the Court below mentioned under 
( and II above, does not appear to us to 
be. justifiable. The evidence in the case 
does not make out the position that there 
was any usual track or route which had 
30 be followed on the part of the river 
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where the collision took place, in the 
Patukhali line, nor couldit be said, on 
the evidence before us that the Serang of 
the steamer was not acquainted with the 
track to be followed by a steamer in the 
Patuakhali line. The materials on record 
do not further establish the fact on which 
great deal of evidence appears lo have been 
adduced on both sides, that there were 
lights on Narain Majhi’s boat, the boat in 
question, as was esserted by the plaintiffs. 
The presence of lights on the other boats 
lying close by was not of such importance 
or consequence in view of the definite 
case before the Court as to lights having 
been exhibited by Narain Majhi’s boat, 
which was sunk as the result of collision. 
The other findings arrived at by the Court 
below as mentioned in lll above, appear 
to us to be amply supported by the evidence 
in the case. The evidence in the case 
establisLes that there was negligence on 
the part ofthe Serang, that the collision 
was not an inevitable. accident, inasmuch 
as he could have but had not seen the 
boat with which the steamer collided 
when it was at a distance of 300 feet 
fromthe prow of the steamer; that a 
competent Serang could easily have averted 
the collision by the exercise of ordinary 
care and skill. The evidence inthe case 
indicates further that the absence of light 
on the boat was not the cause of collision, 
seeing that the Serang and the steamer 
clerk who were on the upper deck together 
saw what, according to the clerk, wasa 
“big black heap” and according to the 
Serang, two or three black marks like “jung- 
les” or “black things”. On the materials 
before us, we have no hesitation in com- 
ing to the conclusion, in agreement with 
the Judge in the Court below, that both 
the Serang and the steamer clerk were 
unreliable witnesses, so far as important 
facts arising for consideration in the case go, 
and that there was clear indication in their 
evidence, taking the same with other 
evidence, that their endeavour throughout 
was to clear their own conduct and 
exonera’e the defendants from liability if 
possible. ‘Tne big black heap”and “the black 
marks like jungles" or “black things” in 
their evidence were the boats lying at 
anchor, which according to unimpeachable 
evidence on record were visible from the 
upper deck ofthe steamer from a distance 
of 300 cubits, and the absence of light 
therefore could not possibly “be taken to be 
the cause ofeollision, which could very 
well have been averted but for the negli- 
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gence ofthe person entrusted with the 
navigation ofthe steamer. The collision 
was due tonegligence and failure on the 
part of the Serang to use ordinary care 
and skill, and not to the fact of there 
being absence of light on the boat with 
which the steamer collided. On the facts 
of the case as established by evidence dealt 
with above, the law applicable to the case 
before us may be briefly reviewed with 
reference to the authority of decided cases 
bearing upon the questions arising for 
consideration. 

The burdenof proof, allhough it loses 
its importancein a case like the present 
where all-the relevant and material evi- 
dence has been placed on record, by one 
side or the other in an action founded 
upon a collision between a vessel at anchor 
and one in motion is upon the owner of 
thé latter to prove that the collision was 
not occasioned by any negligence on their 
part. The defendant has to prove that 
the collision was due to inevitable accident 
not. atising from negligent navigation: see 
The Annot Lyle (1). The defendant in the 
case before us did notsatisfy the test 
by evidence led on their side; and did 
not discharge the onus that was upon them. 
The question of onus directly arising for 
consideration in a case of collision between 
a steamship and a sailing vessel, which 
had failed tocomply with Admiralty Re- 
gulations regarding lights, was considered 
in Owners of the Steamship Fenham v. 
Surtees Wate (2), in which the Judicial 
Committee of the Privy Council, being of 
opinion that the collision might have been 
avoided if the sailing vessel had obeyed 
the regulations, she was to blame for the 
collision that occurred. It was held in 
thet case, that though the omission to 
exhibit proper lights might be immaterial 
where it was ‘shown that absence of such 
lights was not the cause of the collision and 
did not conduce to it, the onus lay on 
such vessel to show that non-compliance 
with regulation was not the cause of the 
collision. In the case before us, not only 
the evidence for the plaintiffs, but the 
evidence on ihe, side of the owners of 
the stezmer, indicates clearly that tlie 
absence of lights on. the boat was not 
the cause of the collision. The evidence 
coming from the side of the plaintiffs and 
the defendants points clearly to the fact that 
the bost at anchor ‘was visible frem the 

(1) (1886) up DIU; 5 L J P62;6 Asp. MC 50. 


34 W R 647;55L T 
(2) (1871),3-P O Ti 
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upper deck of the steamer, and thae 
the collision was due not to the absenc 
of light on the boat, but to the negligenc® 
and want of exercise of ordinary care and 
skill on the part of the Serang. 
Inthe case before us a vessel under 
steam ran down a boat at her mooring’ 
when there was no fog, ənd when things on 
the river and on its banks were visible at 
a distance of 300 cubits from the steamer. 
That fact was prima facie evidence of 
fault on tke part of the steamer, and she 


could not escape liability for the conse- 
quences of the act, except by proving 
that a competent Serang could have 


averted the collision by the exercise of or- 
dinary care and skill: The City of Peaking 
(3). The evidence in this case establishes 
the position that ihe Serang concerned 
could very wellhave averted tke collision 
with the exercise of ordinary care and skill 
on. bis part. 

The question of contr ibutory negligence 
does not arise in the case before us on 
the conelusions on evidence menticned in 
different paris of the judgment. There 
is no doubt about the proposition that the 
plaintiff in an action for negligence cannot 
succeed if it is found that he himself has 
been guilty of negligence or want of ordin- 
ary care which contribuled to cause an 
accident. But the proposition is well estab- 
lished that the plaintiff may have been 
guilty of negligence, and although that 
negligence may, in part, have contributed 
to the accident, yet if the defendants 
could by exercise of ordinary care and 
diligence have avoided the mischief which 
happened, the plaintiff's negligence _ will 
not excuse him: see Radly v. L & N.W. Ry. 
Co. (4). The plaintiffs in this case might 
have been at fault for not having com- 
plied with Government rules for exhibition 
of lights on their boats lying at anchor; 
but the collision could very well have 
been averted by the exercise of ordinary 
care and skill of the Serang of the 
steamer, who we have no doubt, on the 
evidence before us, saw or was in a posi- 
tion te see the boat at anchor from a ~ dis- 
tance, and could well have by exercise of 
ordinary care prevented the collision. On 
the conclusions we have arrived, #s- indi- 
cated above, the decision of thesourt- 
below, holding the defendants - liables: €or; 
damages must be affirmed. aa R paa ` 


MOE (1890) 14 A © 40; 58 U J P O 64:6 Asp. ME 396, 
, 9,08 deip 1 AC 754; 16 LJ Bx. 573; 25 W RA; 35 
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The quantum of damages has been de- 
termined by the Court on evidence before 
it, regard being had tothe claim in suit. 
Out of the: total amount of Rs. 4,995-7-6, 
decreed in favour of the plaintiffs, the 
sum of Rs. 500 approximately was objected 
on three main grounds. It was urged on 
benalf of the defendants-appellants, that 
the amount of Rs. 287-4-9, representing 
the expenses incurred by the plaintiffs 


for sending the goods mentioned in Sch. 


(Ka) to the plaint, from Calcutta to Kaliya 
Bandar, should not have been allowed; that 
Rs. 200 should not have been allowed for 
miscellaneous expenses and that the amount 
of Rs..100 for costs of conduciing criminal 
case was not recoverable by the plaintiffs 
from the defendants. In the matter of 
costs forsending goods from Calcutta to 
Kaliya Bandar, it was conceded on behalf 
of the plaintiffs-respondents in this appeal, 
that the amount charged under that head 
could .not properly be allowed to the 
plaintifis in the suit. In regard to the 
three items -generally, it was stated that 
interest on damages having been dis- 
allowed -by the Court below, the plaintiffs 
were entitled to get the amounts under the 
above three heads, onan equitable consi- 
deration of the case before the Court. In 
our judgment; the Court below was right 
in disallowing interest on damages in the 
case before us; and taking all the three 
items together, it would not be unfair, 
on the materials on record, to allow de- 
dustion in favour of the defendants-ap- 
pellants, to the extent of Rs. 500, as claimed 
by themin this appeal from the total 
amount of damages decreed against them. 
Tne -amount of Rs. 500 will be deducted 
from the amount of Rs. 4,994-7-5 mentioned 
in the decree of the Court below, passed 
in favour of the  plaintifis-respondents. 
The decree passed by the lower Court, 
against which this appeal is directed, 
is affirmed in other respects. The parties 
are to bear their own costs in this Court 
N. Order accordingly. 





RANGOON HIGH COURT 
First Civil Appeal No. 97 of 1935 
f December 16, 1935 
PAGE, C. J. AND Mya Bu, J. 
Mrs. ELIZABETH (BESS) O'DONOGHUE 
—APPELLANT 
VETSUS 
Mes. P. A. SUTHERLAND AND OTHBRS 


— RESPONDENTS 
‘Will—Construction—Testatrix bequeathing two piots 
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of land to htr niece and two lease-hold houses to B— 
Bequests to B failing—Property, if falls nto 
residue and passes to niece—Hstate, if can pass as 
on intestacy. 

The testatrix, was possessed of certain lease-hold ’ 
property and other personality, and there was no 
doubt that she intended to dispose of all the pro- 
perties that she possessed by a will. She intended 
and provided inter alia that her niece Mrs, 
should receive two plots of land at M. Among the 
specific bequests that she made were legacies of 
money and debts outstanding and also two lease- 
hold houses one at K and one at M to B. .It was 
directed that these two houses were to be sold, 
and that the proceeds were to be used for church 
purposes, All the bequests to B failed and in so 
far as they represented “personal property and 
effects” possessed by the testatrix at the time of 
her death they passed to Mrs. D: 

Held, that when once it had been established 
that the effect of the will was to indicate an in- 
tention on the part of the testatrix not only to give 
Mrs. D certain specified plots of land but also all 
“personal propeity and effects” not otherwise validly 
disposed of, it follows that upon the failure of the 
bequest to B tne property which was the subject- 
matter of those bequests including the lease-hold 
houses, fell into the residue; | = 

Held, also that it-could not be said that the testatrix 
intended that, even if B did not obtain the lease- 
hold property bequeathed to him, it should not go 
to Mrs. D and that it should pass as on an intest- 
acy. 


F.C. A. against an order of the High 
Court, Rangoon, dated June 21, 1935. 

Messrs. R. Clark and W. Dhar, for the 
Appellant. : 

Moser. Sutherland and S. R. Das, for the 
Respondents Nos. 1, 2 and 4. | 

Judgment—This appeal is allowed. The 
case has already on a previous occasion 
found its way to the Court of appeal, 
and it provides one more instance of the 
danger that results from laymen entrust- 
ing the drafting of legal documents to 
persons who are not trained in the legal 
profession. Mrs. Nicholas, the testatrix, 
was possessed of certain lease-hold pro- 
perty and other personality, and there can be 
no dobut that she intended to dispose of all 
the properties that she possessed by the 
will under consideration, She intended 
and provided inter alia that her niece, 
Mrs. O'Donoghue, should receive “two 
plots of land” at Myingyan, and on a 
previous occasion upon which this case 
was before the Appellate Bench, it was 
held that Mrs. Nicholas also intended that 
all her “personal property and effects,” 
not otherwise validly disposed of under the 
will or otherwise, should go to Mrs. 
O'Donoghue. Among the specitic bequests 
that she made were legacies of money and 
debts outstanding and alap two lease-hold 
houses one 2t Mawlaik and one at Myin- 
gyan to Bishop Falliere, Lord Bishop of 
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Mandalay. She directed that tese two 
houses were to be sold, and that the pro- 
ceeds were to be used for church pur- 
poses. She thus intended and purported 
to dispose under her will of all the pro- 
perty movable and immovable which she 
possessed at the time of her death. Now, it 
has been held that all the bequests to 
Bishop Falliere f-iled, and in so far as 
they represented “personal property and 
effects” possessed by Mrs. Nicholas at the 
time of her death they passed to Mrs. 
O'Donoghue. The sole question, therefore, 
to be determined in this appeal is whe- 
ther the two lease-hold houses bequeathed 
to Bishop Falliere, according to the true 
construction of this will, were part of “the 
personal property and effects” of Mrs. 
Nicholas which under the will passed to 
Mrs. O'Donoghue. Now it has been held by 
the Privy Council in Vertannes v. Robinson 
(1), that: 

“The words ‘effects, like many other words of 
general and indefinite meaning, may be sufficient 
ID a certain ccntext to pass immcvahkle as well as 
movable property. Further, it was rightly sub- 
mitted by Counsel for the respondent that if this 
would be so in Great Britain it would þe so 
a fortiori in India, where there is little distinc- 
tion between movable and immovable property 


when matters of succession have to be con- 
sidered.” 


Ifthe term “personal property” in the 
will is given the technical meaning attri- 
buted toit in English Law, it is common 
ground that the lease-hold property be- 
queathed to Bishop Falliere was “person- 
ality” and “personal property” within the 
meaning of the residuary bequest. ven 
assuming that the words “personal pro- 
perty” are not to receive the same mean- 
ing a8 Personalty in English Law, it has 
been decided by the Privy Council that 
the words “effects” in the residuary be- 
quest is wide enough to catch the lease- 
hold property in dispute. In Vertannes v. 
Robinson (1), a husband under his will left 
three Louses in Halpin Road, Rangoon, 
and “all my household furniture, car- 
riages, horses, chattels and effects, and all 
moneys and debts due and owing to me 
which I shall be possessed of at the 
time of my death" to his wife. Tt 
appeared, however, that the husband died 
possessed of immovable property, other 
than that mentioned in the will, at Kokine 
on the outskirts of Rangoon, and Lord 
Phillimore, delivering the judgment of the 
Board, observed that: 

“After renee, reference to the Halpin Road 
property it is not lightly to be inferred that the 


otesț8tor intended that his other lande, whether then 
ed by him or to be acquired thereafter, should 
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pass by general words as such general words,” 

And again: 

“Their Lordships can accept the view of the 
“effects” might include real 
estate ...... But even so, they cannot hold there is 
any indication of the testator’s intention to devise 
any land which he had or might hereafter have beside 
the Halpin Road property.” 

In other words in the view taken by 
their Lordships of the Privy Council, in- 
asmuch as the testator had immovable 
property other than that which he had 
specifically devised, it was not reasonable 
to suppose that he intended his wife to 
take such other property under the gene- 
ral word “effects” in the collocation in 
which it stood in the will. The case of 
Vertannes v. Robinson (1), differs toto 
caelo from the present csse, because in 
the case now under consideration Mrs. 
Nicholas intended to dispose of all her pro- 
perty, movable snd immovable, under the 
will, and whether the gifts to the Bishop were 
good or failed she effected her purpose, for it 
his been held by this Court that it was 
her intention not only that Mrs. O'Donoghue 
should have two specified plots of land in 
any event, but that she should also have 
all the “personal property and effects" 
tht were not validly disposed of under 
the will. I confess, with all respect to 
the learned trial Judge that in such cir- 
cumstances I find some difficulty in con- 
cluding that the testatrix intended that, 
even if Bishop Falliere did not obtain the 
lease-Dold property bequeathed to him, it 
should not go to Mrs. O'Donoghue and 
that it should pass s on an intestacy. 
What evidence is there to support such 
a hypothesis ? I can see none. 

The learned trial Judge appears to have 
based his judgment to a large extent upon 
the ground that the testatrix, after be- 
queathing two plots of land in Myingyan 
to Mrs. O'Donoghue edded: “I also give 
to my niece Mrs. Bess O’Donoghue all my 
personal property and effects,” and his 
Lordship expressed the opinion that by 
using the word “also” the testatrix clearly 
indicated her intention to draw a dis- 
tinction between the two plots of land 
given to Mrs. O'Donoghue and the gift 
to her of the personal property and 
effects and, therefore, in his opinion it 
was not reasonable to hold that the words 
“personal property and effects’ as used 
in the will connoted or were intended to 
include the lease-hold property bequeathed 

(1) 5 R 427; 102 Ind. Cas, 639; AIR 1927 PO 151; 
941 A 276; 53 M LJ 71; (1927) M W N 492; 29 


Bom. L R 1017; 410 L J 126; 25 A LJ 713; 310 W 
N 1078; 39M L T 134; 26 L W 417 (P. CO). 
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to Bishop Falliere. Braund, J. observed 
that ifthe testatrix intended that “per- 
sonal properly and effects” should cover 
lease-hold property he ‘would have ex- 
pected in that case to find the word ‘other’ 
interposed between the words ‘my’ and 
“personal.” But, as was Pointed out by 
my learned brother in the course of the 
Judgment, it would not have been natural 
even for a skilled draftsman to use the 
word “other” in. this clause of the will 
because, so far as Mrs. Nicholas knew, 
there was no other personal property or 
effects left undisposed of, the whole of her 
property, movable and immovable, having 
alre dy been disposed of specifically under 
the will. In my opinion the absence of 
. the word “other” is not conclusive, nor 
does it, with all due respect, militate 
strongly in favour of the respondents’ case. 
I am of opinion that when once it həs 
been established that the effect of the will 
was to indicate an intention on the part 
of the testatrix not only to give Mrs. 
O'Donoghue certain specified plots of land 
but also all “personal property and effects” 
not otherwise validly disposed of, it fol- 
lows that upon the failure of the bequest 
to Bishop Falliere the property which was 
the subject-matter of those bequests in- 
cluding the lease-hold houses, fell into the 
residue. . 

For these reasons the appeal must be 
allowed, the order passed by Braund, J., 
set aside, and a direction given in the 
sense that we have indicated. The ap- 
. pellant is entitled toher costs, Advocate’s 
fee 10 gold muhurs in each Court, the 
appellant's costs of the trial to come out 
of the estate, and the costs of the appeal to 
be borne by the respondents. 


N. Appeal allowed. 


MADRAS HIGH COURT 
Second Civil Appeal No. 761 of 1931 
September 12, 1935 
WADSWORTH, J. 
MARAMITTATHA THERUVIL MOTHA 
CHETTIAM VETTIL KELU—Puaintise— 
APPELLANT 
Versus 
KUTTIYIL MACHIKANDY CHAKKARA 
CHAPPANAND AND OT14ERS-—DERENDANTS 
— RESPONDENTS 
Adverse possession—-Malabar Tarwad—Mortgage by 
karoavan—Surrender to person claiming to be karna- 
van but not really so—Possession of latter, whether 
adverse to tarwad — Surrender of mortgage, effect of, 
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The karnavan of a Malabar Tarwad created 4 
mortgage. The mortgagee assigned his rights and 
the assignee surrendered his rights to one C who 
claimed that he was the karnavanof the above said 
tarwad but who in fact was not the karnavan of the 
said tarwad but of a different body of individuals. 
The question being whether the possession of C was 
adverse to the true legal representatives of the 
tarwad : 

Held, (4) that inasmuch asthe surrender deed was 
intended to extinguish the mortgage and not to keep 
it alive, the possessiun of O could not be regarded as 
that of a mortgagee ; 

(ii) that though C claimed to redeem only asthe 
representative of the ftarwad, his possession was 
adverse tothe tarwad inasmuch as the body of 
individuals whom C represented was different from 
the body of individuals who really constituted the 
tarwad. Thomas v. Thomas (l), Bijat Bahadur 
v. Parameswari Ram (2) Periya Aiya Ambalam v. 
Shunmugasundaram (3), and Mulji Bhulabhai v. 
Manohar Ganesh (4), referred to. 

S. C. A. against the decree of the Court 
of the Subordinate Judge of Tellicherry in 
Appeal Suit No. 3 of 1928 (A. S. No. 18 of 
1927, District Court). preferred against the 
decree of the Court of the District Munsif 
of Quilandy in Original Suit No. 410 of 
1925 


Mr. K. Kuttikrishna Menon, for the 
Appellant. 

Messrs. C. 8S. Krishnamoortht Ayyar and 
C. Govindan, for the Respondents. 


Judgment.—The main question for 
decision in this second appeal, whicn 
arises out of a suit for redemption of a 
Malabar usufructuary mortgage ‘ottt) is 
one of limitation. It 1s common ground 
that the suit mortgage was created by one 
Kelu who was the karnawan of tue Mootha 
Chettiam Vettil Tarwad which for the sake 
of breveity J will hereafter refer to as the 
M. Tarwad. The original mortgagee was 
one Kuttiasson. He in 1869 assigned the 
mortgage to another Kelu reciting therein 
that he has got the consent of Chappan, 
the heir of the mortgagor Kelu and 
karnawan of the M. Tarwad. This Chappan 
is said to be the predecessor-in-title 
of the lst defendant. In 1871 the assignee 
of the mortgagee, executed Ex. III which 
purports to be a deed of surrender of 
the mortgage right in favour of the Ist 
defendant and one who is alleged to be 
his predecessor in the Karnawan Office. 
It is to be noted that under Ex. I tne 
alleged karnawan of the M. Tarwad pur- 
ports to redeem the mortgage whicu the 
plaintif now seeks to redeem, he also pur- 
porting to act on behalf of the M. Tarwad. 

It is found by the lower Courts that 
che plaintiff and his bfanch were appris- 
d as long ago as 1878 of the claims 
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which were being put forward by the lst 
defendant and his relative representing 
the M. Tarwad and they were aware of 
this surrender deed, Bx. OI, very shortly 
after it was executed. Tne lower Courts 
have both found that in fact it is the 
plaintiff who represents the M. Tarwad 
and that the lst defendant is not a meni- 
ber of that tarwad at all. This finding is 
binding on me in second appeal. 

The question, therefore, is whether the 
lst defendant in redeeming this mortgage 
was setting up a title hostile to the real 
karnawan of the M. Tarwad and whether 
he can be said to have acquired a right 
by adverse possession, as against the heir 
of the original mortgagor in the equity of 
redemption. The lower Courts both found 
that the plaintifs suit was barred by 
limitation. 

The main contentions of the plaintiff who 
is the appellant before me are: (1) that 
oy the surrender deed Ex. IIJ the lst de- 
fendant acquired the rights of the mort- 
gagee and that his possession must be 


related to his lawful title as mortgagee - 


even though he has set up an unlawful 
title as successor of the mortgagor: (2) even 
if the Ist defendant was holding the pro- 
perty as mortgagor, he always purported 
to hold it as the rightful heir of the origi- 
nal mortgagor, Kelu, who was the repre- 
sentative of the M. Tarwad so that his 
possession will not be adverse to the claims 
of the M. Tarwad or to the estate of 
the original mortgagor. 

As regards the first argument, there 
can be no doubt that where a person is 
setting up a hostile title and is in pos- 
session, his possession will not be deemed 
to be adverse to the true owner if it can 
be referred to a lawful title. This proposi- 
tion is established by Thomas v. Thomas 
(1). Ifin fact the lst defendant’s posses- 
sion can be referred to a lawful title as 
mortgagee, the mere fact that he was 
openly setting up his right to succeed to 
. the mortgagor will not prevent the posses- 
sion from being referred to the lawful 
-title and being treated as not adverse 
to the true owner of the equity of redemp- 
tion. The difficulty about this argument 
is in establishing a basis of fact for it. 
It is no doubt arguable that a surrender 
by a morigagee may operate to keep alive 
the mortgage right in the surrenderee 
provided that that was the intention of the 
parties to the surrender, But in the pre- 


(1) (185 5) 2 Kay. & 3 79; 25 LJ Ch, 159; 1 Jur. (N s) 
1160; 4 W R 135; 110 R R 107. 
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sent case tLere is nothing whatever toin- 
dieate that there wes any intention to keep 
the mortgage‘ alive. The surrender deed 
appears to have been intended to operate, 
as it actuality recites, as evidence of the 
redemption and extinction of the mortgage 
by the person wno wes in possession and 
who claimed to be the karnawan of the 
tarwad entitled tothe equity of redemp- 
tion. 

It was held by a Single Judge of the 
Allahabad High Court in Bijai Bahadur 
v. Parameswari Ram (2) ihat a person 
who is not entitled to redeem the mort- 
gaged properiy, but who pays the mort- 
gage money end geis possession of the 
property, does not thereby acquire the 
rignis and liabilities of, the mortgagee. 
And it seems to me that the basis of this 
decision is sound. If a person who has 
no right in tLe equity of redemption re- 
deems the mortgage, he is a mere volun- 
teer with no equities in his favour. Pre- 
sumably he can be ejected by the real 
owner and he cannot take shelter under 
the mortgage which he has discharged, 
for he has no interest in the property 
which entitles him to redeem. 

It was hela by a Full Bench of this 
Court in Periya Aiya Ambalam v. Shunmu- 
gasundaram (3) that where a trespasser 
dispossesses a mortgagee in possession and 
continued in possession asserting a title 
adverse to the mortgagor also, such dis- 
possession will be adverse to the mort- 
gasor from the time the mortgagor has 
knowledge of the assertion even thoagh 
he may not then be entitled according to 
the terms of the mortgage to recover 
possession from the mortgagee. The rea- 
soning in this decision seems tome to be 
applicable also to a case in which the 
dispossession of the mortgagee was peace- 
ful and was by way of redemption of a 
mortgage on the erroneous assumption of thé 
powers of a mortgagor. lt being establi- 
shed that the lst defendant was holding 
possession in the capacity of a mortgagor 
who has redeemed the mortgage, he can- 
not in my opinion be considered to have 
been holding possession as @n assignee of 
the mortgage right which capacity he 
never acquired nor csserted. 

If therefore the possession of the Ist 
defendant cannot be- deemed to be the 
possession of a mortgagee, the further 
question is whether it is prevented from 

ao 38 M 903. 22 Ind. Cas. 615; 15 M LT 112; 26 M 


140; 1LW 119; (1914) MW N 417. 
(3) A TR 1994 All, 834; 78 Ind. Cas. 1026. 
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becoming adverse to the rights of the 
plaintiff by reason of the fact that the 
lst defendant himself claimed not in his 
personal capacity but as the karnawan 
of the M. Tarwad and successor-in-office 
of the original mortgagor, Kelu, I must 
confess that at first sight-the argument 
for the appellant on this head seemed to 
me to be attractive. Provided that the 
M, Tarwad isa clearly defined corporation 
the fact that the Ist defendant was hold- 
ing the suit property as manager of the 
corporation, an office to which he was not 
really entitled, would not normally consti- 
tute adverse possession against ihe cor- 
poration when under its true manager. 
In the case of Mulji Bhulabhai v. Mano- 
har Ganesh (4), it was held that when 
certain defendants got possession of land 
belonging to a deity on the ground that 
they represented the deity, they cculd not 
be considered to have purchased against 
the rightful manager for the deity. Un- 
fortunately, however, in the present case 
there is no such clear entity as is provided 
by the deity in the case just referred to. 
The M. Tarwad seems to be a body of 
decidedly doubtful membership and very 
vague limits. The plaintiff avers that he 
and his relatives belong to this tarwad 
and that the defendants are not 
members of this tarwad at all. Similar- 
ly the defendants allege that they repre- 
sent this M. Tarwad and that the plaintiff 
and his relatives are not members of this 
tarwad at all. In the evidence they have 
gone further and each party has given 
a name to the tarwad which. they allege 
to be the true tarwad of their opponent. 
Now no doubt there must be.a body of 
men and women who in fact compose the 
M. Tarwad. And it seems tome prubable 
that the constitution of that body must be 
fairly well known to the people of the 
locality. The fact, however, remains that 
-the lower Courts have found that the de- 
fendant do-not belong to this body of 
men at all; and it is not for me 
in second appeal to endeavour to go 
behind that nnding or to suggest that 
the truth may lie somewhere between the 
case of the plaintiff and the case of the 
defendants. Now if the lst defendant pur- 
ported to hold his land in the capacity 
of the head of the M. Tarwad, he certain- 
ly was not holding the land on behalf of 
a mere name, but on behalf of a certain 
body of men whose identity was present 
in his mind; and I do not think it can be 
(4) 12B 332, ae 
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questioned that on the pleadings and the 
evidence, he must be deemed to hold pos- 
session on behalf of a body of his own 
near relatives whose right he was asseit- 
ing as constituting the M. Tarwad and 
that he was not holding possession on be- 
half of the body of men comprising the 
plaintiff's near relatives, whose member- 
ship of the M. Tarwad he has been ac- 
tively denying for many years past. In 
such a state of affuirs it is difficult to 
see how merely because the lst defend- 
ant described himself as the karnavan of 
the M. Tarwad in order to give a colour 
of right to his action in redeeming the 
mortgage, he can be said to have been in 
fact holding the property for the plaintiff 
and his associates, when he has in fact 
been arrogaling to himself the office of 
the head of another body of individuals 
going by the seme name, to which name 
they have been found to be not entitled. 

As the learned District Munsif points out 
this is not, as the case has come into 
Court, whatever it be in fact, a struggle 
between two individuals both members of 
one tarwad for the headship of the tarwad. 
As the case has been put before the Court 
it is a struggle between two bodies of 
men each claiming to be the M. Tarwad 
to the exclusion of the other. In such cir- 
cumstances the possession of one of these 
bcdies in my opinion would be adverse 
to the other when it is known that this 
possession is asserted in a capacity hostile 
to the title claimed by the other group. In 
this view I agree with the findings of the 
lower Courts that the possession of the lst 
defendant was adverse to the plaintiff and 
to the tarwad of which the plaintiff has 
been found to be the head and that the 
plaintifs suit is, therefore, barred by limi- 
tation. 


In this view itis unnecessary to go in 
detail into the further argument advanced 
for the Ist defendant that the plaintiff is 
not entitled to redeem the kanom or first 
mortgage without also redeeming the puram- 
kadom or the second mortgage alleged 
to have been created on the same property 
by the same mortgagor in favour of the 
same mortgagee. All I would say on this 
point is that the evidence regarding this 
second mortgage, its terms, and its validity 
as against the M. Tarwad seems too in- 
definite to form the basis ofa legal conclu- 
sion that the redemption of the first mort- 
gage cannot be made wfthout the redemp- 
tion of the second mortgage. 
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In the result, therefore, the „appeal is 
dismissed with costs. 
A. Appeal dismissed. 


MADRAS HIGH COURT 
Second Civil Appeal No 1332 of 1931 
December 17, 1935 
PANDRANG Row, J. 

Tue SECRETARY or STATE rog INDIA In 
COUNCIL—Derenpant—APpPELLANT 
VETSUS 
K. SARANGAPANT AYYANGAR 
AND ANOTSERB—PLAINTIFFS—RESPONDENTS 

Poromboke Land—Assignment by Government to 
Municipal Council without reserving right to levy 
ground rent—Sale by Municipal Council—Right of 
Government to levy ground rent from purchaser. 

The Government can impose ground rent upon 
land which it has granted to another even though 
at the time of the grant it hag not expressly reserv- 
ed its right to do so. | 

The ruling power in India is entitled asa matter 
of right to Jevy.such assessment on land as it thinks 
proper, and if any one wants to claim any exemp- 
tion from, liability to pay such assessment whether 
it is called land revenue or ground rent or by 
any other name, he must establish that exemption 
by sufficient evidence. 

Even in the case of poromboke land which bears 
no assessment, it is open to the Government to 
impose such ground rent as it thinks fit after they 
have been assigned for building purposes. 


S. C. A. against the decree of the Sub- 
ordinate Judge of Kumbakonam, dated 
March 26, 1931, in Appeal Suit No. 12 of 
1930 against the decree of the Court of 
the District Munsif of Tanjore in Original 
Suit No. 271 of 1928. 

The Government Pleader, forthe Appel- 
ants. 

i Messrs. S. Panchapakesa Sastri and N. 
Rajagopala Iyengar, for the Respondents. 

Judgment.—This is an appeal from the 
decree of the Subordinate Judge of Kum- 
bakonam dated March 26, 1931, reversing 
in appeal the decree of the District Mun- 
sif, Tanjore,dated September 28, 1929, in 
O. S. No. 271 of 1928, a suit for the reco- 
very of acertain sum of money alleged to 
have been illegally levied by the Govern- 
ment asa ground-rent from the plaintiff. 
The original plaintiff died and plaintiffs 
Nos. 2 and 3 are his legal representatives. 
The only defendantis the Secretiry of State 
for India. The only point that arose for 
desision in the suit was whether the im- 
position of ground rent by the Govern- 
ment in respect of 12 cents which formed 
part of T. S. No. 2153 is illegal. The Dis- 
arict Munsif found that the imposition of 
ground rent was quite legal and dismissed 
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the suit with costs. The Subordinate Judge 
in appeal was of opinion, that the Govern- 
ment was not entitled to levy the ground 
rent in question and accordingly allowed 
the appeal and passed a decree in favour 
of the plaintiffs. 

The question is one of law and the view 
of the learned Subordinate Judge eppears 
to me to be contrary to law, for it proceeds 
on the wrong.assumption that the Govern- 
ment cannot impose ground rent unless the 
imposition is made when the grant of land 
is made by the Government to another or 
before itis made. In this particular case 
the whole of the survey number including 
the 12 cents involved in the present suit 
was granted by the Government to the 
Municipal Council of Kumbakonam in 
connection with their scheme for town ex- 
tension in Kumbakonam, for which other 
lands had been acquired under the Land 
Acquisition Act by 'he Municipality through 
the Government. The alienation of the land 
by the Government to the Municipal Coun- 
cil is evidenced by Ex. 1, the proceedings 
of the Collector of Tanjore to the effect: 
that the Collector sanctions in favour of 
the Kumbakonam Municipal Council the - 
alienation of 1°29 cents of land in T. S. 
No. 2153 and 40 cents in another number 
subject to the condition that the lands are 
used for the purpose for which they were 
intended, namely, for the extension of 
Kumbakonam Town. This alienation of land 
was made after the Council had agreed to 
abide by the conditions prescribed in the 
Board's Standing O. 24, para. 12. Simply 
because thereis in this order of the Col- 
lector no mention made of the fact that 
ground rent may be levied on the land 
so alienated, it was contended by the plaint- 
iffs (appellants) in the lower Appellate Court 
—and this contention was accepted by that 
Court—that the Government could not sub- 
sequently impose ground rent on the land 
so alienated, even though in the subse- 
quent alienation by the Municipal Council 
to the original plaintiff it was clearly stat- 
ed that the purchaser was liable to pay 
ground rent which may be fixed by the Col- 
lector in respect of the site purchased by 
him. It is well settled that the ruling 
power in India is entitled as a matter of 
right to levy such assessment on land as 
it thinks proper, and if any one wants to 
claim any exemption from liability to pay 
such assessment whether it is called land 
revenue or ground rent or by any other 
name, he must establish that exemption by 
sufficient evidence. In this particular case 
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there is no evidence at all in support of 
the exemption claimed. The learned Sub- 
ordinate Judge’s view that the Government 
has no right to levy ground rent on land 
unless that right is expressly reserved 
before the grant is made or atthe time the 
grant is made, cannot possibly be accepted. 
The Orown’s right to levy assessment is 
not subject to any limitation of this kind. 
It may be that ifa person has been hold- 
ing land without paying assessment of any 
kind for over 60 vears, the Crown's right to 
levy assessment may be lost, but that is not 
the question here, because the imposition 
of ground rent was made within a year or 
two afler the grant and no question of 
limitation or prescriptive right to hold the 
land free of assessment arises. The claim 
of the plaintiffs to hold the particular p^r- 
tion of the site, which was purchased by 
them, fiee of ground rent simply because 
it originally formed part of poromboke, is 
in my opinion, wholly untenable. No doubt 
so long as it was pcromboke it bore no 
assessment, but after it was assigned to 
the Municipal Council and afterits use as 
building site there was nothing to prevent 
the Government from imposing such ground 
rent as it thought fit. The other portion of 
the site acquired by the plaintiffs was patta 
land, paying a comparatively low assess- 
ment and after its use as building site, 
ground rent has been levied. In any case 
the view of the Subordinate Judge that the 
Government has no rightio levy ground 
rent because it did not specifically reserve 
power tolevy ground rent when assigning the 
land tothe Municipal Council is wrong ; 
it isdue to the failure to appreciate the 
distinction between alienation of land and 
alienation of land revenue which are two 
distinct things dealt with separately in the 
Board's Standing Orders. There was only an 
alienation of land in this case and there was 
no alienation of land revenue, and 
there could not have been an alienation of 
land revenue contemplated in a case of this 
kind where the land which was granted to 
the Municipal Council was io be sold to 
intending builders of houses thereon. 

The decree of the lower Appellate Court 
being contrary to law is set aside and the 
decree of the trial Court is restored with 
costs of the appellantin this Court and in 
the lower Appellate Court. 

Leave to appeal is refused. 

A. Decree set aside. 
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e MADRAS HIGH COURT 
Second Civil Appeals Nos. 1049 and 1050 
of 1931 
November 26, 1935 
VENKATARAMANA Rao, J. 
K. P. RAMASAWMI NAIK AND ANOTHER 
—PLAINTIFFS—APPELLANTS 
VETSUS 
LAKSHMANA KUDUMBAN AND ANOTHER— 
DEFENDANTS -RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 53— 
Transfer in fraud of creditors—Whether void or 
voidable—Declaration by creditor to treat at as 
void, whether sufficient to avoid such transfer with- 
out suit~Purchaser in execution of decree obtatned 
by creditor— Right to avoid such transfer. 

It is not necessary for a creditor to bring a suit to 
avoid a trensfer by a debtor in fraud of creditors. 
He can do so by an unequivocal declaration or by an 
unequivocal conduct disclosing that he knew of the 
transaction and treated it as void and once he does 
so he ig entitled to teke steps on the footing that the 
transaction is void and to enforce his rights against 
such property for obtaining the satisfaction of his 


debts. o. | 
Where a creditor has thus declared his intention 


to treat a transfer by his debtor as void, the person 
who purchases the property in execution of a decree 
obtained by that creditor is also entitled to treat 
the transfer as void and obtains a valid title by his 
purchase at the Court sale. Vasudeo Raghunoth Oka 
v. Janardan Sadashiv Apte (3) dissented from. 
Aiyam Perumal Asari v Azhaguja Pillai (4) and 
Hormusji v. Cowasji (5), referred to. 

S. C. A. against the decrees of the Court 
of the Subordinate Judge of Tuticorin in 
Appeal Suits Nos. 134 and 135 of 1929 pre- 
ferred against the decrees of the Court of 
the District Munsif of Kovilpatti in Original 
Suits Nos. 237 and 274 of 1928, respective- 


ly. 
Mr. A. Swaminatha Iyer, for the Appel- 
lants. 

Mr. K.S. Sankara Iyer, for the Respon- 
dents. 

Judgment.—These two connected second 
appeals arise out of two suits O. S. Nos. 237 
and 274 of 1928 on the file of the District 
Munsif’s Court of Kovilpatti for a declara- 
tion that the properties which they pur- 
chased in Court auction in execution of a 
decree in S. C. S. No. 939 of 1926 on the 
file of the District Munsif's Court at Kovil- 
patti against the 2nd defendant belong to 
the 2nd defendant. 

The case for the plaintiffs is that one 
Alagirisami Naik, P. W. No. 3 instituted 
S. C. S. No. 939 of 1926 on the file of the Dis- 
trict Munsif’s Court of Kovilpatti and obtain- 
ed a decree on January 28, 1927, against the 
9nd defendant, obtained an attachment of 
his properties on March 12, 1927, and the 
properties were broughte to sale in execu- 
tion of the decree obtained therein and on 
November 17, 1927, the plaintiff in O. 8. 
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No. 237 of 1928 purchased seven items and 
the plaintif in O. S. No. 274 of 1928 pur- 
chased two items on January 4, 1928, and 
when the plaintiffs applied for delivery of 
possession they -were obstructed by the 
ist defendant on the ground that the said 
properties had been conveyed to his father 
by a sale-deed Ex. I dated January 3, 1927. 
The plaintiffs filed a petition for removal of 
the obstruction on January 30, 1928, and the 
said petitions were dismissed and hence the 
present suits were instituted for setting 
aside the order passed and for a declara 
tion that the sale in favour of the Ist 
defendant's father was a benami transaction 
brought about to defraud creditors of the 
2nd defendant. 

The case for the defendants is that ihe 
first defendant's father purchased these 
properties for valuable consideration, the 
consideration being discharge of a prior 
mortgage in favour of one Rama Naik 
covered by Ex. IT and another mortgage for 


Rs. 1,150 covered by Hx. III executed by. 


the 2nd defendant in favour of the Ist de- 
fendant’s father and cash Rs. 150. Further 
the plaintiffs being suction-purchasers, 
would have no locus standi to maintain the 
suit. 

The District Munsif who tried the suits 
found that at the time when Ex. | was exe- 
cuted in favour of the Ist defendant's 
father, the 2nd defendant was heavily in- 
debted and there was already an attachment 
before judgment of the said properties 
obtained by another creditor, that the con- 
sideration recited in Ex. I namely mortgage 
in favour of the lst defendant and the pro- 
note debt alleged to have been discharged 
was all fictitious and the whole transaction 
was a nominal transaction brought about 
with a View to remove the property from 
the creditors for the benefit of the 2nd 
defendant and decreed the plaintiff's claim. 
On appeal the learned Subordinate Judge 
was of opinion that Ex. I was supported by 
consideration to the extent of Rs. 850, name- 
ly, Ks. 700 paid in respect of the mortgage 
in favour of Rama Naik, Ex. II, and another 
sum of Rs. 150 being cash paid but the 
balance of the consideration covered by 
Ex. II, was a fictitious item and that 
Ex. II was not areal transaction but that 
the property was intended to be conveyed 
to the Ist defendant though the sale must 
be deemed to have been executed by the 
2nd defendant for the purpose of defeating 
or defrauding creditors. Nevertheless he 
held that the plainfifis being only auction- 
purchaser who purchased the suit properties 
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more than seven months, after Ex. I, and, 
therefore, subsequent transferees, are not 
entitled to impeach the transaction under 
s. 53 of the Transfer of Property Act and, 
therefore, dismissed the plaintiff's suits. 

It was found on the evidence on record 
that the decree-holder Alagirisami Naik in 
execution of whose deeree the plaintiffs 
purchased the properties, before he proceed- 
ed to attach the properties repudiated Ex. I 
as a fraudulent transaction. Not only did 
he attach the properties as the properties 
of the 9nd defendant, but he openly dec- 
lared in an affidavit filed in O. P. No. 23 of 
1927 on the file of the District Munsif's 
Court of Kovilpatti when the Ist defendant 
deposited the amount of the mortgage in 
favour of Rama Naik under s. 85 of the 
Transfer of Property Act, to the effect that 
the first defendant had no right to deposit 
the decree amount, and that the sale in 
favour of the Ist defendant's father was a 
fraudulent transaction brought about with 
a view to defraud the creditors. The 
decree-holder Alagirisami Naik was implead- 
ed as a party to that O. P. No. 23 of 1927 on 
the ground that he was the assignee of Rama. 
Naik’s interest under Ex. II. Thus before 
the properties were brought to sale, 
Alagirisami Naik by an open and unambigu- 
ous declaration of intention repudidated 
Ex. I. The Full Bench decision of the 
Madras High Court in Ramaswami Chettiar 
v. Mallappa Reddiar (1), has laid down 
that it is not necessary for a creditor to 
bring a suit to avoid a transaction by a 
debtor in fraud of creditors but he can do 
so by an unequivocal declaration or by an 
unequivocal conduct disclosing that he 
knew of the transaction and treated if as 
avoided by him. The effect of that avoidance 
in law is that so far as the creditor is 
concerned, it must be treated as null and 
void and becomes a void transaction and 
the creditor becomes entitled to take steps 
on that footing to enforce his rights for 
obtaining satisfaction of his debts. As 
Stirling, J. observed in In re Mouat, King- 
sten Cotton Mills Co. v. Mouat (2): 

“the assignments became void the moment the 
creditors claimed to treat them as such and there- 
upon the property which was comprised in those 
assignments ceased, as against the creditors, to he 
the property of the assignee, and became assets for 
the payment of the creditors in such a way that 


they had a legal right to be paid out of those 
assets.” 


Thus by virtue of the avoidance, the 


(1) 43 M 760; 59 Ind. Cas. 947; (1920) M W N 572; 
39 ML J 350; 28M L T 170; 12 L W 475. 

(2) (1899) 1 Oh. 831 at p. 834; 68 L J. Ch, 390; 
£0 L T 406; 47 WR 506. 
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plaintiffs, as auction-purchasers, obtained a 
valid title by their purchase at the Court 
Sale. 

_ Mr. Sankara Ayyar, relied upon the ruling 
in Vasudeo Raghunath Oka v Janardan 
Sadashiv Apte (3), in support of his con- 
tention that, though Alagirisami Nuik, the 
decree-holder, might have avoided it, he, 
not having taken steps to do so, the auction- 
purchaser had no locus standi. No doubt 
Vasudeo Raghunath Oka v. Janardan 
Sadashiv Apte (3), in a way supports his 
contention, Shah, J. referring to the auction- 
purchaser who was the defendant in that 
case observes: 

“It is quite clear that the defendant is not a creditor 
and that he does not seek to avoid the document 
for the benefit of any creditors * * *°. "But the 
defendant is an auction-purchaser at a Court sale, 
and not a transferee by any act of the original owner. 
A person who steps in by operation of law and not 
by any act of the owner is not a subsequent trans- 
feree. He is clearly not a person having an interest 
in the property within the meaning of the section, 
which apparently refers to interest, whick exists. in 
fact at the time of the transfer objected to. It is 


clear, therefore, that the deed is nut voidable at the 
option of the defendant.” 


The judgment proceeds on the basis that 
the transaction in fraud of creditors can 
only be avoided by a suit. T£ itis law that 
a suit is not necessary and that by an open 
declaration or unequivocal conduct as 
aforesaid a creditor can avoid the transac- 
tion and, thereupon the transaction becomes 
avoided and void from the beginning there 
is no necessity for the auction-purchaser to 
avoid the transaction again though he may 
be a subsequent transferee as stated in 
Vasudeo Raghunath Oka v Janardan 
Sadashiv Apte (3). The transaction having 
been avoided and the property in the 
language of Stirling, J. was the asset of 
the jungment-debtor available for satis- 
faction of the decree-holders debts, the 
alrclion-purchaser gets a clear title and his 
suit is. bused upon that title. The only 
question’ in the suit is, whether the tran- 
sac ion has been’ avoided as being in fraud 
of creditors, and if that is found, the auction- 
purchaser's right for a declaration cannot 
be questioned. The decision in Vasudeo 
Raghunath Oka v. Janardan Sadashiv Apte 
(3), has’ been rightly dissented from by 
Sedasivaier, J. in Aiyan Perumal Asari v, 
Azhagiya Piltai (4), wherein he observes: 
“U3 however, Vasudeo Raghunath Oka v. Janardan 
kg Ag ee (3), intended to hold that, notwith- 


standing that a suit to set aside the sale bya 
creditor was unnecessary and the creditor 


io" i 7 k - . 
(3) 39°B 507; 29 Ind. Gas 497; 17 Bom. L R 522. 
a 12L-W 718; 61 Ind. Cas. 580; (1921) M W N 
497. : are E | i 
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could sêt it aside by an .uneguivocal ex 
pression of intention, the auction-puchaser could not 
take advantage of the. act of the decree-holder, I 
must with great respect say that the decision is, in 
my opinion, erroneous because the protection given 
to the creditor and the privilege given to him to 
recover his debt by bringing the property to Court 
auction sale notwithstanding the prior fraudulent 
purchase by another would be made of'no effect and 
become a purely illusory right, if the Court auction- 
purchaser is not to get a clear title overriding the 
fraudulent purchase..The v ry object of allowing 
the creditor or decree-holder to take advantage of 
his avoidance ofa fraudulent transaction is to give 


th- auction-purchaser in the sale brought about by 
the creditor, a clear title.” 


it may be noticed that an earlier deci- 
sion of the Bombay High Court in Hormusji 
v. Cowasji (5), took the view that it would 
be open to an auction-purchaser to plead 
that a transaction by a creditor was in 
fraud of creditors and should not prevail] 
over the purchase by him in the Court sale. 
In that case ithe defendant Cowasji was an 
auction-purchaser ata Court sale held on 
June 26 and-27, 1879, in execution of a 
decree obtained by one Bikaji- against one 
Ardesir Edul,i. The property was gifted away 
by Edulji to his sons end wife, the plaintiffs 
in that case, by a deed of gift dated June 
19, 1875. On the strength of that sale the 
plaintiffs sought to recover possession of the 
properties from the defendant Cowasji. 
The defendant pleaded that the deed of 
gift was avoided against the creditors and, 
therefore, could not he said to invalidate 
his title under the auction sale and it was 
held that the defence was good. Sargent, C.J. 
observes : 

“There can, therefore, be no doubt upun the above 
authorities, of which it is only necessary to refer to 
the decisions of Lord Westbury in Spirert v. Willows 
(6), and of Lord Justice Giffard in Freeman v. Pope 
(7), that the gift to the plaintiffs was void at least as 
ugainst all existing creditors at the time, of whom 
Bhikaji was one. * * * * The plaintifis cannot 
therefore, now be allowed to set up their deed of 
gift as ageinst the proceedings in execution by 
Bhikaji under which the defendant Cowasji acquired 
his title to 5-7ths of the property as purchaser at the 
auction sale." 

Thus on avoidunce the transaction be- 
comes void and must be treated as non- 
existent between the creditor and the alienee 
the title still continuing in the judgment- 
debtor and the property vests in the auction- 
purchaser. The plaintiffs, therefore, are 
entitled to the declaration prayed for in the 
plaint. The lst defendant is, however 
entitled to be paid the amount that went in 
discharge of the mcrtgage under Ex. II and 


(5) 13 B 297. 

(9 (1865) 4 L J Ch. 368. e 

7) (187 ih. App. 538 at p. 545; 39 L : 
WATNE Wi Bah hi kakak Ger, 
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he is, therefore, entitled to draw the amount 
in deposit in O. P. No. 23 of 1927 on the 
file of the District Munsif's Court at Kovil- 
patti. I must, therefore, reverse the decree 
of the Subordinate Judge with this moditi- 
cation and restore the decrees of the District 
Munsif with costs throughout. 

Leave refused. . 

A. Decree modified. 


MADRAS HIGH COURT = 
Civil Appeals Nos. 237 of 1930 and 315 
of 1931 
| and 
Civil Revision Petition No. 896 of 1931 
October 3; 1935 
CORNISH AND Stopakt, JJ. 
KOLPPURATH NARAYANAN NAM- 
BUDIRI AND OTJERS—— DEFENDANTS - 
APPELLANTS 
Versus 
T, V. SUNDARAM IYER AND OTEK 
— PLAINTIFFS AND DEFENDANTS— 

MESEONDEN TS 7 
labar Law—Karnavan—Power of karnavan o 
ae a start kuris- Kuri started for benefit of 
Tllom—Liability of illom to repay subscribers. i 
The karnavan of a Namudiri illom started a kurt 
with a view to make money to pay off debts due by 
the illom, and it was in fact found to the beneficial 
to the illom. Though the kuri was intended to run 
for 20 instalments it came to an end with the 12th 
and the plaintifs who were subscribers sued to 
recover their money with interest. The other members 
of the illom contended that the illom was not 


liable : i l 7 
Held, that inthe circumstances the organising of 


the kuri was a transaction intu which the manager of 
the illom had power to enter, and the plaintiffs were 
entitled to recover their money from the illom as the 
illom had the bene&t of the money. Natesa Ayyar v. 
Sahasranama Ayyar (1) and Sanyasichoran Mandal 
v. Krishnadhan Banerji (2), distinguished. 

Appeals against the decrees of the Court 
of the Subordinate Judge of South of 
Malabar at Calicut in O. S. Nos. 16 and 55, 
respectively, of 1923 and petition under 
s. 25 of Act LX of 1887, praying the High 
Court to revise the decree of the said Court 
of the Subordinate Judge of South Malabar 
at Calicut dated August 1, 1930, and made in 
S. C. S. No. 694 of 1929. 

APPEAL No. 237 of 1930. 

Judgment.—The appellants are the sons, 
the grandson end the grand-daughter of the 
ist defendant who is the manager and 
karnavan of a Nambudiri illum consisiing 
of himself and sleven- other members. 
They were sued by the plaintiffs to recover 
the amount of subscriptions paid to a 
kuri organised by tae lst defendant and by 
ihe 2nd defendant the only other adult male 
member of the illom at that time. The 
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kuri was organised with a view to make 
money to pay off debts due by the illum, 
amounting to a sum ol Rs. 4,000. Into the 
details of this kuri it is unnecessary to 
enter. Apparently it was intended to be 
carried on for 20 instalments. Butit came 
to an end after the 12:h instalment. Accord- 
ingly the plaintiffs who were subscribers 
sued to recover back iheir money with 
interest. The learned Counsel for the 
appellants has urged that the transaction 
was 80 extremely imprudent that the «ppel- 
lants should not be saddled with the liabil- 
ity for the lst defendant's adventure. He 
has referred to the observations of Rame- 
sam,J.in Natesa Ayyar v. Sahasranama 
Ayyar (1). If this was a case of a father or 
manager morigaging the family property 
for the purpose of subscribing to a chit 
fund, we should agree with ihe learned 
Judge thet such a trens. Cion was not one 
which would affect the interests of tue other 
members of the family. But we have nut 
here to deal with a case of a father alienat- 
ing the family property for a purely specu- 
lative purpose. Tne learned Subordinate 
Judge nas indeed found that the kuri was 
in fact calculated to be a beneficial transac- 
tion for the members of the illum and he 
points out that there were certain features 
of it giving an advantege to the organisers 
of the kuri usually not found in these tran- 
saclions. He has also found that the kun 
was started for the purpose of paying oil 
debts which did in fact exist and that the 
subscribers, at all events P. W. No. 1 wao 
wis a subscriber, made proper enquiries 
into this matter. It is not suggested tuèt, 
there is anything illegal about tms kuri and 
we think it exnnot be suggested that it nas 
the slightest trace of immorality about it. 
That being so, the organisation of the kuri 
was a transaction into which we think the 
manager of this illom could properly enter. 
Then it has been argued that this kuri 
was 9 new business started by the manager, 
and Sanyasicharan Mondalv. Krishnadhan 
Banerji (2), a decision of their Lordships 
of the Privy Council, Les been invoked. 
But we think that the principle of that case 
has no bearing upon the facts of ihis 
case. No new business wes started wuen 
this kari was organised. ‘Tue case, there- 
fore, comes down to ihis: can subscribers 


who parted with their money recover it on 
AD) 53 M LJ 550; 103 Ind. Cas. 814; A I R 1927 Mad. 


(2) 49 C 560; 67 Ind. Cas. 124; 30 M L T 228; 20 A 
L J 409; 24 Bom LR 700; 330 LJ 498; 43 M LJ 
41; (1922)M W N 364; 26 C W N 954; 16 L W 536; A I 
R 1922 P © 237; 491 A 108 (P 0). 
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the footing that the illom has had the 
benefit of their money and that the manager 
of the kuri has not carried out his contract ? 
We think that they are undoubtedly entitled 
on the simple ground that the learned 
Subordinate Judge has found that the illom 
has had the benefit of the money. For 
these reasons we think that the finding of 
the lower Court should be upheld, and this 
appeal should be dismissed with costs. 

For the same reasons Appeal No. 315 of 
1931 is dismissed with costs. 

The Civil Revision Petition is not pressed 
and is dismissed with costs of the Official 
Receiver. 


A. Appeals dismissed. 


RANGOON HIGH COURT 
Criminal Revision No. 316-B of 1935 
June 24, 1935 
DuNKLEY, J. 
ABDUL SHAKUR—Appuicant 


i VETSUS 
KMPEROR—Oppositg Parry. 

Trade mark—Infringement—Essentials to be proved 
—Inherent similarity in marks—Necessity of—U sing 
false trade mark—-Onus of proof as to intention— 
Penal Code (Act XLV of 1860), s. 480. 

A trader cannot, even with some claim to the 
mark or name, adopt a trade-mark which will 
cause his goods to bear the same name in the 
market as that of a rival trader. But this rule 
does not mean that the physical resemblance bet- 
ween the two marks is not to be taken into 
consideration at all, and it does not mean that 
the fact that one mark might in the market be 
known under the same name as another was neces- 
sarily a violation of rights of the owner of the 
first mark. There must be some inherent similarity 
in the marks themselves which justifies the use 
of. the same name for both. R. Johnston & Co. v. 
Archibald Orr Ewing & Co, (1), Seixo v. Provezende 
By A, M. Malumiar & Co. v Finlay Fleming & Co. 
(3 and Emperor v Bakaullah Mallik (4), referred 


Where the accused is using a false trade mark, 
the onus is on him to show that he is using the 
mark without intent to defraud. 


Cr. Rev. from an order of the Sessions 
Judge, Hanthawaddy, dated May 9, 1935. 

Mr. Munshi, for the Applicant. 

Mr. Pagzt, for the Respondent. 

Order.—The applicant was prosecuted 
by the respondent tirm before the Wes- 
tern Sub-Divisional Magistrate of Rangoon 
for an offence under s. 482, Indian Penal 
Code, namely, using a false trade mark 
with intent to defraud. He was discharged 
by the Western Sub-Divisional Magistrate, 
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who apparently held that the trade-mark 
used by the applicant was not a false 
trade-mark within the meaning of s. 480 
of the Code. Application in revision was 
made by the respondent firm to the learned 
Sessions Judge of Hanthawaddy who has 
ordered further inquiry to be made into 
the case against the applicant, and in con- 
sequence the present further application 
in revision to this Court has been made. 
Tf I understand the judgment of the 
learned Sessions Judge rightly, he has 
held that the applicant was using a false 
trade-mark, and that, therefore, the bur- 
den is now upon him to show that he was 
using such mark without intent to de- 
fraud. What amounts to the user of a 
false trade-mark is laid down in s. 480, 
Indian Penal Code, which is, so far as the 


present case is concerned, as follows: 

“Whoever marks any goods * * in a manner re- 
sonably calculated to cause it to be believed that 
the goods so marked * * are the manufacture or 
merchandise of a persoa whose manufacture or 
merchandise they are'not, is said to use a false trade- 
mark,” 

In explenation of this definition of the 
use of a false trade-mark, Counsel for the 
respondent firm relies strongly on a pas- 
sage in the judgment of Lord Watson in 
R. Johnston & Cu. v. Archibald Orr Ewing 
& Co (1), at p. 231*, the passage being as 
follows: 

“When a prominent and substantial part of a 
long and well known trade-mark, denoting the 
manufacture of a particular firm, appears as a 
prominent and substantial part of the new trade- 
mark of a rival, it seems reasonable to anticipate 
that the goods of the latter may be mistaken for, 
or suld as, the manufacture of the firm to which 
the older trade mark belongs.” 


The respondent firm has for many years 
sold a parcicular kind of white cotton 
cloth, which is known in the trade by its 
mark, namely, the “Sovereign mark”, or as 
it is printed in Burmese on ihe mark itself, 
the “Shwedinga mark”, and the conten- 
tion whic is auvanced on behalf of the 
respondent firm is that a similar kind of 
cloth, which -ıs now being sold by the 
applicant as “Edward shirting”, bears a 
mark which cannot be described by any 
other words than the “Sovereign mark” or, 
in Burmese, the “Shwedinga mark,” and 
then, naturally enough, reliance is placed 
on tie case of Seixo v. Provezende (2) in 
which ıt was held that a trader cannot, 
even wilh some claim to the mark or 
name, adopt a trade-mark which will cause 
his goods to bear the same name in the 


(1) (1882) 7 A C 219, 
ta 1866) 1 Oh. 192: 12 Jur. 
14 W R 357. o 


fw. s 215; 14 LT 314 
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market as that of a rival trade? But, as 
pointed out by Carr, J., in the case of 
A. M: Malumiar & Co. v. F inlay Fleming 
& Cu. (3), the rule laid down in Setro V. 
Provezende (2) does not mean that the 
physical resemblance between the two 
marks was not to be taken into considera- 
tion at all, and’ it does not mean that the 
fact that-one mark might in the market 
be known under the same name as an- 
other was necessaily a violation of rights 
of the owner of the first mark. The 
passage from Lord Watson’s judgment in 
ER. Johnston & Co. v. Archibald Orr Ewing 
& Co. (1), which I. have just quoted. shows 
that there must be Some inherent similarity 
in the marks themselves whicn justifies the 
use of the same name for both. On this point 
I would also refer to the case of Emperor 
v. Bakaullah Mallik (4) Furthermore, 
even if the contention advanced on behalf 
of the respondent firm were to be ac- 
cepted, there -is no evidence at all that 
these two’ marks, the mark of the ap- 
plicant and that of the respondent firm, 
have become known by the same name. 
Certain Indian witnesses- were called be- 
fore the Magistrate on behalf of the res- 
pondent firm who said that in the. trade 
the respondent firm’s mark was known 
as the “Guinea” mark, and that the ap- 
plicant’s mark Pils known as the “Imita- 
tion Guinea” -the “New Guinea” mark, 
and it seems aural preposterous to suggest 
that these names are the same. 


- In fact,’ it ‘is to my mind clear that 
thése traders’ have deliberately distin- 
guished these two marks as denoting 
cloths of different qualities.- Althougn no 
Burmese witnesses, were ca!led (ond I 
think it was essential for the. prosecution 
to have called such witnesses ,©s on the 
respondent firm's mark the words “Shwe- 
dinga: mark” are actually printed in the 
Burmese language), I feel, quite certain 
myself, from the experience of this country 
that I possess, that no Burman would 


(3) 7°R 169; 118 Ind. Cas. 113; AIR 1929 Rang. 
315; (1929) Or. Cas. 617; 30 Cr. L J 882; Ind: Rul. 
(1929) Rang. 225, 

@ 31 O 411. 
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ever think of teferring tothe applicants 
mark’ as the “Shwedinga mrk”. The two 
marks themselves bear no point of simil- 
arity. whatever. Tue respondent tirm's 
mark consists of pictures of the obverse 
and reverse’ of a Queen Victoria sovereign, 
set horizontally side. by side, with the 
Royal Coat of Arnis above, and underneath 
in Burmese the words “Shwedinga Tazeik.” 
Tne applicant's mark, on the other hand, 
bears two gilt medallions, set one 2bove 
the other perpendicularly, about three 
inches apart, which meduilions bear the 
elfigy of ihe King-Emperor George V, and 
these medallions, which are exactly similar, 
have only a faint resemblence to the 
obverse of a severeign. Horiz-ntally be- 
tween these ‘two medallions, about one 
inch apart, are two figures whicn, for 
want of a better word, I would describe 
as four-leafed clovers. In the upper and 
lower leaves are portraits of their Majes- 
ties, the King-Emperor and Queen-Empress, 
and in the horizontal leaves are portraits 
of two of their sons, end in the centre . 
is a picture of the Royal Regalia. I can 
trace no resmblance whatever | between the 
mark of the appiicsnt and the mark 
of the respondent firm, and, that being 
so, even were there -evidence to the 
effect- that the applicants ~ mark 
was known.or likely to be known as the 
“Shwedinga mark” or the “Sovereign mark,” 
that fect in itself would not be sufficient 
to justify any Court-in holding that the 
applicant was using a, false ‘trade-mark, 
an a the meaning of s. 480, Indian Penal 

ode, 

Consequently, I hold that the: decision 
of tue Western Sub-Divisional Magistrate 
of Rangoon, discharging the applicant, 
was correc, and the order of the learned 
Sessions Judge,: directing, furiher'enquiry 
inio the case ‘against the applicant, there- 
fore ‘cannot be allowed to stand. This 
application in revision is allowed, and 
the order of the learned Sessions J nage, 
dated May 19, 1935, is set aside. 


N. l oe _ Revision allowed. 
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`- - Abandonment— Member selling his interest in 

. property—Whether amounts abandonment — No 

case of abandonment or ouster of member made out 

—Sale of interest by sich member—~ Purchaser not 

proved to be in possession—Whether can claim 

partition — Partition. 

The only case of abandonment that was made out 
was that a member ofa family after his interest had 
been sold went to live in another place: 

Held, that it was not sufficient in law to establish 
that that member of the family had relinquished all 
his interest in the property. 
` „ -Unless there is a definite case of a member of the 

family relinquishing entirely his interest in the 
_ family property or a definite case of ouster establish- 
. ed, the mere fact that the purchaser from such member 

‘failed to prove that he was in actual possession does 

not disentitle him to partition. ALIJAN MIAN v. JATAN 

THAKUR Pat. 943 

Accomplice See Penal Code, 1860, s. 120-B. 289 

Accounts—Suit by plaintiff for accounts: claiming 

as heir of lady who had deposited money with defen- 
dant—Plaintiff knowing state of: accounts—Suit 
should hove been on account—~Amendment of plead- 
ings —Held, amendment could not be ‘allowed in 
second-appeal. 

The plaintiff filed a suit for accounts against the 
` defendant claiming as heir of a certain lady who had 
> deposited money with the defendant. It appeared 
that the plaintiff knew or could have known what 
was the state of the accounts between the lady and 
. the defendent : 

: -~ Held,that the suit should have been filed onan 
-accoubt-and not foran account and even- ifthe 


_ plaintifidid. not know how much was due to the lady, - 


‘he-could have filed a suit on an account valuing his 
relief according to his estimate. pe a 
Held, also that after inspection of accounts after 
filing the suit he could have applied for amendment 
of the pleadings, but in the circumstances of the case 
amendment conld not be allowed at the stage of 
second appeal. MULOMAL KHEMCAAND v. TARACHAND 
‘DassUMAL Sind 505 
—Suit for—Directions should be specifically 
expressed in decree, See Practice—High Court 
9 





Accretion— Land formed in bed of river during 
abnormal flood—Title, whether vests in adjoining 
owner or in Government. 

Where, ina year of abnormal flooda land was 
suddenly formed in the river Varom in Malabar and 
the land which had thus emerged remained unchanged 
for several years : 

Held, that theland could not be treated as an accre- 
tion by the riparian owner adjoining whose land this 
land was formed but the title thereto vested in the 
Government. The title will vest in a riparran owner 
only if land is formed gradually by the normal action 
of physical forces.. GuaLaTAN NARAYANI v.- PONMALARI 
Korora Krisunan NAMBIAR - +: - Mad. 111 
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Acknowledgment —Mortgage —Sale of equity of 
redemption --Acknowledgment by mortgagor after 
sale -— Mortgage, if kept alive—Limitation Act 
(IX of 1908), s. 19. 

The subsequent purchaser or encumbrancer who 
knows the existence of a mortgage ought also to 
know the possibility of the mortgage being kept alive 
by acknowledgment or payment and as he purchased 
only the equity of redemption it cannot be said that 
he is disappointed, He gets what he bargained for. 
He has noright to expect that the mortgage would 
become barred and he can make a profit in the 
transaction. Consequently an acknowledgment keeps 
a mortgage alive even as against a prior purchaser, 

Under a mortgage bond, dated May 1, 1901, the mort- 
gagors obliged themselves . to deliver 26 garces of 
paddy with interest also payablein kind which 
worked at 36 per cent. per annum. The document 
provided that interest should be peid on the 15th of 
Pusha Sudha of “every year and that the principal 
Should be paidin January, 1906. But there wasa 
clause which provides that on the failure of payment 


. of any instalment of interest the whole quantity due 


under the document should be repaid. The docu- 
ment bore endorsements of delivery of a garce of 
paddy on each of the following dates, viz., Januar 
3, 1904, January 14,1911, and January 12,1914. The 
equity of redemption was sold on January 5, 1908, and 
was purchased by the 5th defendant. The mortgagee 
filed asuit within twelve years from January 12, 
1914. The 5thdefendant contended that the suit was 
time-barred ‘on the. ground that the acknowledg- 
sea by mortgagor after the purchase did not bind 

Held, that under s. 19, Limitation Act, an acknow- 
ledgment by | the mortgagor kept the mortgage 
‘alive; a 

Held, also that the purchaser ofthe equity of re- 
demption was liable. KANG.JARI MODHUGARI NARAYANA 
y. NANDIGAM VENKATARAMANNA PATNAIK Mad. 924 


Acts—General. 


Act 1855—-XI1I. Sse FATAL Acorwents ACT, 

——- 1880—XLV. See PENAL Cope. 

——— 1869—-IV., Sse Devorce ACT, 

— 1870—~VII. See Court FEES Act. 

-e 1871X XU. SEE Pensions ACT. 

— 1872-~I. Sez EVIDENCE ACT. 

——- 1872~-IX. SEB GONTRACT Act, 

—— 1877—I. See Sproiric Rewer Acr. 

— 1879-—X VIII. Sze LEGAL PRACTITIONERS Aor. 
—~—~- 1881—XXVI. Sze NEGOTIABLE INSTRUMENTS Aor. 
——- 1882—II. Sse Trusts ACT. 

— [882-—-IV. Sue Transrer of PROPERTY AoT, 
—— 1887—IX. Seg PROVINCIAL SMALL Cause COURTS 


eae: Aor, 
—— 1890—VIII. See GUARDIANS AND Warps Act, 
—— 1890-—-IX. Sze Rarnways AOT. i 
—— 1894—]o Suz LAND ACQUISITION AOT, < 
a 1897—VI, SEP- ESTATES PARTITION ACT) 


— 


il INDIAN CASES 


_Acts—Général—coneld. 


Act 1898—V. Sees Criminat PROCEDURE CODE. 

~— 1899—II. SEE STAMP Aor. 

—— 1899—XI. SEE ARBITRATION ACT. 

—— 1908—V. -See OCrviz PROCEDURE CODE. 

——— 1908—IX. See LIMITATION AOT, : 

——.1908—X VI. Sge Reatsrrarion Act, 

~—— 1909—IIL Sze Presipency Towns INSOLVENCY 
Aor, 

—— 1911—II. SEE PATENT AND Designs Act. 

—— 1912—IT. Sze Co-operative SOCIETIES Act. 

—— 1912—IV. Ses Lunacy Aor, 

—— 1913—VII. Ses Companies Act. 

——— 1914—VIII. See Motor VEHIOLES AOT. 

-——— 1920—V. See Provinctan INSOLVENCY Act, 

—— 1920—X XXII. Sze IDENTIFIOATION OF PRISONERS 
ACT, 

—— 1922— See INDIAN” STATES (PROTECTION 

AGAINST DISAFFEOTION) ACT. 

a 1922X], Sze Income Tax Act. 

—— 1923—VIIL Ses Worxmen’s 
Aor, 

—— 1925-—-XX XIX. BER SUCOESSION Act. 

—— 1926—XVI. Ses TRADE UNIONS Act. - 

—— 1929—II. Ses HINDU Law or INHERITANCE 
(AMENDMENT) ACT. 

—— 1929--XIX. Ses Qarb Marriage RESTRAINT 
Act, 

da 1932-—[X. SEE PARTNERSHIP ACT. 


COMPENSATION 


Acts—-Bengal. 
Act 1859—XJI. See BENGAL LAND REVENUE BALES 


AOT. 
——— 1875~V. Sse BENGAL Survey ACT. 
—— 1879-—-EX. Sez BENGAL Court or WARDS Act, 
—-— 1880--IX. Sse BENGAL Crss Act. 
—— ‘1885—VITI. Ses BENGAL Tenanoy ACT. 
—-— 1887-—-X1I. See BENGAL, AGRA AND Assam Crvin 
. Courts Act, ` 
—— 1909—V. See BENGAL Exorse Act. 
—— 1919-—-V. See BENGAL VILLAGE SELR-GOVERNMENT 
i AOT. 
—— 1932—XV. SEE BENGAL MUNICIPAL ACT, - 


Acts—Bihar and Orissa, 
Act 1908—VI. Sez Guora NAGPUR Tenancy Act, 
Acts-—-Bombay. 


Act 1888—~III. Ser Orry or BOMBAY MUNICIPAL ACT. 

-~—— 1902—-I. See SIND Sacar DoAB COLONIZATION 
ACT, 

—— 1925--VITI. SEE BONBA CO-OPERATIVE ŞOOIETIES 


Acts--Burma. 


Act 1907—VI. Sze Burma VILLAGE Act. 
—— 1921—IV. See BURMA RURAL SELF-GOVERNMENT 
ACT. 


Acts—C, P, 


Act 1899--XXIV. Segre C. P, Court or WARDS Acr. 
—— 1917—Ii, Ses CO. P. Lanp. REVENUE AoT, 


Acts—-Madras. 


Act 1884—IV. Sze MADRAS Dretar MUNICIPALITIES 
OT. 

—— 1908-—-], Sts MADRAS ESTATES LAND Act. 

—— 1920—XIV. Sse Mapras Logan Boarps Acrt. 

-——— 1925. Sze MADRAS pra ENDORSEMENTS 
cr, 

—— 1927~11, Ser Mapras HINDU Reuicrous Enx- 

DOWMENTS ACT. 
—— 10980111. Sez Mapras GAMING Aor. 


(1936 
Acts—Punjab. 


Act 1887—X VI. Sse Punyas Tenancy Aor. 

—~- 1900—XTTI. WEB a ALIENATION OF LANDS 
Act, 

-—- 1903—II. SER PUNJAB Court or Warps AOT. 

—— }905—TIIL Seg PUNJAB Minor Canars ACT. 

—— 19}]2—-V. ‘See -CoLonIzATION OF GOVERNMENT 
LANDES (PUNJAB) Act. 

——~- 1913—]. See PUNJAB PRE-EMPTION AOT. 

—— 1920-—I. Sze PUNJAB LIMITATION (Custom) ACT. 

—— 1925—VITT. Sex SIKH Gurpwaras Act. 

—~ 1934—VI. Sex PUNJAB ud or INDEBTEDNESS 

. AOT. 


Acts—U. P. 


Act 1876—X VIII. Seg Ouvpy Laws ACT. 

—~— 1886—-X XJI. Sez OUDH Rent Act. 

—— 1901—II], Sez U. P. Lanp Revenve Aor. 

—~ 1904—I. Sze U. P, GENERAL Crauses Act. 

—~-.1904—]]7. See Benares HAMILY DOMAINS Acr. 

—~ 19]2—-VI. Sere U., P. PREVENTION oF ADULTERA- 
TION AOT. 

—- 1914—-II. Ses U. P. Town AREAS Act, 

——- 1916—-TT. Ses U. P. MUNICIPALITIES Act. 

ana 1922—XI. SRE AGRA PRE-EMPTION ACT. 

—— 1926—O1. SEE AGRA TENANCY ACT. 

—— 1932—-VIII. See U. P. ASSISTANCE or TENANTS 
ACT. 


Regulations 


Reg. 1872——ILI. See SANTHAL PARGANAS SETTLEMENT 
REGULATION. ~ 
—-~- 1931—I. Ses N-W. F. P. Courts REGULATION. 


ih Statute 


Stat. 1915—(5 & 5 Gro. V, Ona. 61), See Government 
or INDIA ACT, 


Advancement—Presumption of, if arises when 
Chinese Buddhist purchases property in favour of 
children—Chinese Buddhist Law—Benami., 

The presumption of advancement for the benefit 
of the children arising in the case of a purchase 
by a Burman Buddhist of property in the name of 
his children applies to the case of Chinese Buddhists. 
Mauna Kya Yan v. Maune Taa E Rang. 665 


Adverse possesslon— Co-sharer—Ouster— Know- 
ledge on part of-person ousted. 

Exclusion or ouster involves not merely- the act of 
the person ousting but-the state of mind of the per- 
son ousted. Knowledge on the part of the latter, 
therefore, is essential, Bisr ZAINAB v. Mu. AMMAD 
AYUB Pat. 331 (b) 
—Co-sharers — Property keld an common by 

persons in capacity of shebaitg— Rule regarding 

exclusive possession of co-sharer in joint property 

—— Applicability. | 

The rule with regard to exclusive possession of a 
co-sharer in joint properties tothe exclusion of other 
eo-sharers applies also to property which is held 
in common by persons in their capacity as shebatts. 
NIRMAL CHANDRA Das v. Montrosa Das Cal. 450 


Malabar Tarwad—Mortgage by karnavan— 
Surrender to person claiming to be karnavan but 
not really so—Possession of latter, whether 
adverse to tarwad—Surrender of mortgage, effect of. 
The karnavan of a Malabar Tarwad created a 

mortgage. The mortgagee assigned his rights and 

the assignee surrende.ed his rights to one C who 
claimed that he was the karnavanof the above said 
tarwad but who in fact was not the karnavan of the 
said tarwad but ofa different body of individuals. 
The question being whether the possession of C was 
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Adverse possession—conceld. 


adverse. to the true legal representatives of the 

tarwad : 

_ Held, (i) that inasmuch as the surrender deed was 

Intended to extinguish the mortgage and not to keep 

it alive, the possession of C could not be regarded as 

that of a mortgagee ; 
(ii) that though C claimed to redeem only asthe 

representative of the 

adverse tothe tarwad inasmuch as ` the body of 

individuals whom C represented was different from 


the body of individuals who really constituted the. 


tarwad. Maramitraraa T.. BRUVIL Morga CĘaETTIAM 
VETYTIL Keto v. KUTTIYIL MAOSIKANDY OHAKKARA 
OJAPPANAND Mad. 999 
Possession referable to lawful title— 

Whether deemed to be derived from usurpation. 

_ Where possession can be referred to a lawful title, 

it will not inthe absence of very cogent reasons be 

deemed to be derived from usurpation. BIBI ZAINAB 

v. MUHAMMAD AYUB Pat. 331 b) 

—Service inam lands — Right to remain in 
possession against succeeding office-holders, if 
exists, 

A person remaining in possession of the lands 
adversely to an office-holder cannot thereby acquire 
aright toremain in possession even as against the 
succeeding office-holder. NipapavaLE RAMALINGAM 0. 
NIDADAVALE VEERABHADRADU Mad. 447 
Agency Rules, r.46. Ses Civil Procedure Code, 

1908, s. 115 310 
Agent—Execution of sarkat by agent—Agent, if 

can recover loss from principal. See Transfer of 

Property Act, 1882, ss: 30, 130 787 








Agra Pre-emption Act (Xl of 1922), s. 4(3)—“ 


House, whether land under the Act. 
Houses are.not ‘land’ within the meaning of s, 4 (3) 
of the Agra Pre-emption Act. ZAINAB BIBI v, Umar 





HAYAT K.AN All. 753 
— $$. 6,7, 8,11, 12. See Muhammadan oe 
3 


Agra Tenancy Act (ill of 1926) ss. 3, 133— 
Lands in different mahals— Zemindars and 
tenants, if can haveone contract about them. 

There is nothing inthe Agra Tenancy Act to pre- 
vent atenant and a zemindar entering into an engage- 
ment in respect of parcels of land in more than one 
mahal, and if they enter into such an engagement, the 
land in the different-mahals must constitute one hold- 
ing. Data RAM v. JHAOO Lap ~> All. 759 

ss. 24,25 (2)—Hindu occupancy tenant 
dying while Tenancy Act of 1901 in force and 

widow succeeding—~Deoth of widow after 1926 

Act coming in force—Succession, if governed by 

s. 25 (2) of new Act—Nearest collateral male 

relative in: male line of descent sharing in 

cultivation, whether would succeed—~Applicability 
of el. (1) of 3. 25--Order succession in ss. 24 and 


23. 

Per Sulaiman, C.J. and Bajpai, J. (Bennet, J., dis- 
senting.) —Where a Hindu occupancy tenant died while 
the Tenancy Act of 1901 was in force and was succeed- 
ed by his widow and the widow died after the 
coming into force of the Tenancy Act of 1926, the 
succession would be governed by sub-s. 2 of s. 25 
of the new Tenancy Act, and the nearest collateral 
male relative in the male line of the descent who 
shared. in the cultivation of the last male occupancy 
tenant at his death would not be entitled to succeed 
under s. 24.0f Act IIT of 1926 or otherwise. 

Per Bajpai, J.—Clause (1), s. 25 of Agra Tenancy 
Act of 1926. can apply only in a case when the 
death has occurred of a female tenant who has got 


* 


terwad, his possession was’ 


GENERAL INDEX ili 


> 
Agra Tenancy Act—concld. 


the holding by inheritance under s. 24. “Under 
s. 24" is an adverbial phrase and modifies.the verb 
“inherited.” 

The order of succession mentioned in s, 22 of the 
former Agra Tenancy Act or ss. 24 end 25 of the 
present Agra Tenancy Act is purely arbitrary. PIARE 
LAL v. Sonsy LAL All. 558 
$.123—Plaintiff’s case based on condition 

that defendant was to pay cess under Benares 

Family Domains Act (III of 1904)—Subject- 

matter, whether can be subject of suit under 

123, Agra Tenancy Act. 

Where the case for the plaintiff is that it is a 
condition of the tenure of the defendants that they 
should make this payment of Rs. 2 odd per annum 
as cess under Benares Family Domains Act the 
case is one which may form the. subject of a suit 








under s 123 of the Agra Tenancy Act. NARSINGH 

PRASAD ce p. PURANMASHI All. 762 
s., 133. 

Sree Agra Tenancy Act, 1926, s. 3 759 

‘SEE Civil Procedure Code, 1908, a. 99 759 

---—-——§, 221. Sep U. P. Land Revenue Act, 1901, 


s. 141 446 
Amendment of pleadings. Ser Accounts 505 
Appeal— Appeal on question of costs, when lies. 

An appeal and second appeal lie on a question 
of cost only, where a question of principle is in- 
volved or where a wrong principle has been follow- 
ed. Munsat SINGH v. PEYABA SINGA Pat, 472 

Appellate Court, powers of—T rial Court not 
properly considering effect of documentary evidence 

—Appellate Court, if can draw conclusions of its 

own. |. 

It. is true that where the issue is a simple one 
the Appellate Court should not very lightly discard 
the appreciation of evidenc: made by tne trial Court 
which had theopportunity of seeing the witnesses, 
hearing them and watching their demeanour but 
where the weight of the admitted documents in 
evidence, or the documents in evidence which have 
been proved, is so greatthat the High Court 
constrained to differ from the estimate of the evidence 
by the Subordinate Judge who has really belittled 
the effect of the documentary evidence, the High Court 
in appeal may draw its own conclusions. SURENDRA 
Nata Roy v. KEDARNATA Bose : Cal, 224 

Dismissal for default—Notice sent to 

Counsel and party— Counsel noting inability to be 

present—~—Dismissal without waiting for service of, 

notice on party—Propriety of—Appeal, if should 
be restored. 

When a Judge takes it upon himself to give notice 
of the hearing not only to the Counsel but also to the 
party, he ought to, in ordinary fairness, wait until the 
notice was duly served upon the party, especially in 
view of the fact that his Counsel had noted onthe 
notice issued to him that he was engaged only to 
arguethe appeal at a particular place. Under the 
circumstances the Judge ought not tc take the drastic 
step of dismissing the appeal for default and should 
restore the appeal. ANANT RAM v. Ram Saran Das 

Lah, 218 
Finding of fact—When can be challenged in 

second appeal. f 

A fndingof fact cannot be challenged in second 
uppeal unless the appellant can show that there is no 
evidence tosupport ‘it, ABDUL Ranim v. QAULAM 
MAHAYADI f e Sind 501 
Limitation—Appeal against minor— 
Appointment eof’ guardian, whether necessary— 
Limitation, when starts. 








,9 


Appeal-—conceld, 


Where the person against whom an appeal is to 
be presented is the minor respondent and not his 
guardian, the appointment’ of a proper guardian is 
not a necessary preliminary to the filing of an 
appeal, although it is necessary before the appeal 
can be properly heard and disposed of. The 
appeal, therefore, must be deemed to have been 
presented in time by calculation of the date when 
it was actually presented. SaryapEva NARAYAN SINHA 
v. TIRBENI PRASAD Pat. 579 
——— New plea that certain statements are 

inadmissible—W hether can be entertained for first 

time in appeal. 

The High Court will not give effezt tothe conten- 
tion sought to beraised before them for the first 
time, relating tothe inadmissibility of statements 
in evidence for the reason that they were not state- 
ments as contemplated by s. 164, Criminal Procedure 
Code. NARAIN Cuanpra Biswas v. EMPEROR 

i i Cal, 289 
— Question of law— Misconstruction of words in 

document, if question of law. 

When the words of a document have been 
misconstrued, it does not give rise to a question of 
law, ATUL UHANDRA Rar v. SARADA Sunpari D.. opr 

i Cal. 187 
—Second appeal—Copy of judgment of trial 

Court, if necessary- Civil Procedure Code (Act V 

of 1908), O. XLII, r. 1. 

A appeal is properly presented when the memoran- 
dum of appeal is filed in Court accompanied by a 
copy of the judgment and decree appealed from, It 
is not necessary in the case of a second appeal, to file 
with the memorandum of appeal a copy of the judg- 
ment of the trial Court. Firm AMIR Stinas-Nanp LAL 
Sines v. MUHAMMAD AKBAR Kuan Pesh. 708 

Second appeal—Question whether successor 

Judge is competent to go behind finding of 

predecessor ~ Whether in the discretion of Judge— 

Question, if can be raised on second appeal. 

Whether the Judge was competent to go behind 
the finding of his predecessor after he had clearly 
expressed the opinion that the document did not 
require registration’is a matter entirely at the 
discretion of the Judge and cannot be raised in 
second appeal. Nur MOBAMMAD ‘vy. AMIR Lah. 3 

: Statute affecting vested rights passed after 

decreé and before: hearing of appeal—-Duty of 

Appellate Court to consider effect of new statute— 

Practice. | , 

Appellate Courts do and are entitled to take into 
account changes of circumstances which occur 
between the date of the decree of the lower Court and 
the date of the hearing of the appealand if 
necessary, a Court of Appeal will give retrospective 
effect to legislation even if by so doing they are 
obliged to interfere with the rights given to parties 
by decrees, Where after passing of a decree and 
before hearing of the appeal therefrom, a new 
enactment is passed and this has retrospective 
effect, the Appellate Court must take into account the 
effect of the new Act onthe rights under con- 
sideration, SsANTINIKETAN Co-operative Housing 
Soorety, Ltp. 9 MADHAVLAL AMIROHAND Bom. 96 
—Wrong decision on jurisdiction—Appeal, 

maintainability of. 

A wrong decision, even though it relates to juris- 
diction, does not give a right of appeal where other- 
wise no appeal liés. Nastruppin HAIDER v. Musam- 
wap Taule aes Pat, 26 
Arbitration—All questions in dispute referred to 

 arbitration—Pewer of arbitrator to dtcide question 
of costs. i : 
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Arbitratlon—concld. 


When all questions in disputa between the parties 
are referred to arbitration, the arbitrator is there- 
by empowered to decide the question of costs which 
is one of the matters involved in the suit. Harnam 
SINGH v. Krsaan CHAND Pesh. 7 
-Arbitrator looking into account books before 

agreement to refer was drawn ‘up—Award— 

Award, if vitiated. 

-Where the agreement of reference was written 
after the arbitrator began looking into the bahzs 
of one of the parties and after examination of the | 
bahis, the arbitrator heard the parties.and deliver- 
ed his award which on being reduced to writing 
was signed by the parties: 

Held, that the fact that he looked into the baits 
before the agreement to refer was drawn up did not 
vibiate the award. Lakni Ram v. PARBHAL SINGH 

Lah. 956 
can have 








— Award —Aggrieved party, if 
recourse to appeal or revision. 
A reference to arbitration means the abandoning 
of the regular tribunals set up by the State and 
presided over by trained Judges and referring the 
matters in controversy toa domestic tribunal which 
may consist of laymen. The aggrieved party, there- 
fore, cannot have recourse to the ordinary remedies 
either by way of revision or appeal when the verdict 
of the tribunal of his own choice has gone against 
him. Thereforecases arising outoflaw of arbitra- 
tion form a class by themselves. Jan MUHAMMAD V. 
AMOLAK RAM Lah, 765 
—Award—Costs- Award containing direction 

as t0 costs- Court's discretion as regards costs, 

if removed by award—Civil Procedure Code (Act 

V of 1808), Sch. II, para. 13. 

Where the award contains a direction that the 
parties will bear their costs, ib is "umnecessary to 
specify any amount. In such a case the Court's 
discretion in the matter of costs is removed by the 
arbitrator's award. Harnam SINGH v KISHAN ORAND 

Pesh, 7 
Arbitration Act (XI of 1899),s. 14—Objection to 
award by party on ground of want of jurisdiction 

—Application, whether under’ s. 14—Order on such 

application —Appeal, if les. 

One of tne parties is entitled te apply “under s. 14, 
Arbitration Act,to have the award set aside (or not 
enforced) on the ground that it had been improperly 
procured on account of-want of jurisdiction in-the 
arbitrators, and no appeal lies from the order of the 
District Judge. This does not, of course, necessarily 
mean that the persons in whose favour the award 
has been made have no other remedy. PEOPLES BANK 
or NORTHERN INDIA, Lip. v. Kanuatya LAL GAUBA 

i ; Lah. 197 
Attachment—Property attached handed over to 
headman temporarily—Security bond furnished and 
property sold—One of sureties alleging ownership 
getting attachment removed - Revision by creditor — 

Held, that there was attachment and Court had 

jurisdiction to consider application for removal. 

Certain property of a judgment-debtor was 
attached and handed over temporarily -to the 
headman of the village where it was lying. Entirely 
without reference to the Court, the respondent toge- 
ther with the headman executed a bond with the 
acquiescence of the decree-holder, undertaking to 
keep and sell the said property on furnishing secur- 
ity. Ifthey failed to sell the property and pay up 
the decretal amount, then tney undertook to pay up 
the whole amount themselves. Accordingly the 
bailiff of the Court, accepting their promise, handed 
over to them the attached property. The respondent 
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Attachment—concld. 


claiming property sold it but applied for removal 
of the attachment on the property. The Court 
granted the prayer as the surety bund did not appear 
to be valid in the eye of the law because the bailiff 
allowed the parties to execute it on his own initia- 
tive without receiving any order from the Court. 
The creditor approached the High Cvurt in Revision 
alleging that on the execution of the surety bond, the 
attachment was released as there was no attachment 
subsisting, the order of the Oourt removing the 
attachmeht is illegal and misconceived: 

Held, that the action of the bailiff in handing over 
the property could not be considered to amount to a 
release of the property from attacnment and the 
persons to whose custody tne property was entrusted 
are stillliable for the property because they were 
holding the property on behalf of the bailiff and 
until the bailiff accepts tne value they must be 
ready to hand back the property. The attachment 
must, therefore, he held to be still subsisting. Oon- 
sequently it was within the jurisdiction of the Court 
to consider tne application for removal of the 
attachment and to pass ordersfor ifs removal. BANK 
oF CEETTINAD, LTD. v. Maune Po Lu Rang. 258 
Award—sSuit for passing decree in accordance with 

award—Arbitrators, whether necessary parties. 

There is no provision of law under which it is 
mecessary to make the arbitrators parties to the 
suit for passing decree in accordance with the 


award, Pancar MANDAL v GENA MANDAR Pat. 691 
Benamil. See Advancement 665 





Presumption when property is purchased in 
name of or for another—Lesulting trust—~Pre- 
sumption not rebutted—~A tiachability of property in 
execution against purchaser, 

Where’ property is purchased or provided by one 
person in the name of or for another there is a 
presumption of a resulting trust in favour of the 
person who provides or purchases the property, and 
the situation isnot , altered by the fact that the 
person in whose name the property is purchased 
is the child or wite of the purchaser. There are 
no circumstancés which rebut the initial presump- 
tion, the property can be attached in executiun of 
a decree against the purchaser, Umar KAN, 
MuaAMMAD BaARIF Kan Pesh. 456 
Benares Family Domains Act (ill of 1904). 

SEE Agra Tenancy Act, 1926, s. 123 762 
Bengal, Agra and Assam Civil Courts Act 

(XII of 1887), 85. 22 (4.—Complaint by Munsif 

under Criminal Procedure Code (Act V of 1898), 
_ .476—Sub-Judge, whether can hear appeal. 

A complaint by a Munsif under s. 476, Criminal Pro- 
eedure Code, isnot passing an order within the 
meaning ofs, 22, Bengal, Agra and Assam Civil 
Courts Act. Consequently the Subordinate Judge has 
no jurisdiction to hear the appeal and the District 
Judge. cannot transfer the appeal to him. 
Sarva Pasan 3 PAHLAD Sings ` All. 322 
sengal Cess Act (IX0f1880),ss 16, 4—Service 

of notice under s. 16 — Whether imperative—Non- 

service—li ffect—~Assessment, tf réndered illegal. 

Service of notice ‘under s. 16, Bengal Gess Act, is 
not merelya matter of procedure, but isa part 
of thelaw with reference to which valuation or 
re-valuation às contemplated by law can be made 
by the Revenue Authorities, and liability imposed 
in the matter of payment of cesses; and non- 
compliance with the law by failure to serve notice 
makes the assessment of cesses invalid under the 
law. The service of noticé is made imperative by 
law, for the purpose of valuation of lands under the 


Cess Act. Where therefore the notice nas not ‘been , 


ee aed 
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Bengal Ceəs Act—concld. l 
served, the person who has been assessed is entitled 
to a declaration that the cess re-valuation was 
ultra vires, illegal and not binding against him. 
SEORETARY OF STATE v. JITENDRA Natu Roy 
Cal. 210 b) 
—_———. 8. 24—Cess Manual, r. 66—Note to s. 24 
and r. 66, if ultra vires —Re-valuation on basis of 

Note to s. 24 andr. 66—Legality of. 

A raiyat maybe atenure holder within the 
meaning of the Cess Act; and there is a distinction 
between a holder of a tenure and a oultivating 
raiyat, and not between a nolderof a tenure and a 
raiyat. Consequently the Note to s 24, Cess Act and 
r. 66 in the Cess Manual, cannot be held to be ultra 
vires and inoperative, as madeby the Board of 
Revenue without jurisdiction. They arenot in any 
way inconsistent with the definition of “cultivating 
raiyat” as contained in s. 4, Oess Act, and re-valuation 
on the basis of the Note tos. 24 and r. 66 of the 
Oess Manual is not illegal. Srorerary or BTATE vy. 
JITENDRA Natu Roy Cal. 210 (b) 
Bengal Court of Wards Act (IX of 1879),s 55— 

Prohibition, whether extends to litigation already 

pending when estate goes under Court of Wards. 

Section 55, Bengal Court of Wards Act, simply 
prohibits initiation of litigation on behalf of a ward 
by the Manager except with the authorisation of the 
Court of Wards. There is no indication that the 
prohibition is to extend to litigation of the wards 
which is already in progress whenthe Oourt of 
Wards assumes charge of the estate ofthe ward: 
the Act sufficiently provides for such a case in s. 5] 
under which the Manager isto be named as next 
friend or guardian for the suit and to represent the 
ward. 

Where therefore a suit is instituted by the plaintiffs 
before they became wards of Court, the mere fact 
that the estate is taken over by a Court of Wards 
during the pendency of the suit does not take away 
the Court's ‘jurisdiction to try the suit by reason of 
the suit having been instituted without the 


| per- 
mission ofthe Gourt of Wards. LAIKUNNISSA 7, 
DURGA Dass MUKHARJI Pat, 18 


Bengal Excise Act (Vof 1909), ss. 74, 81— 
Identification of Prisoners Act (XXXIII of 1920), 
ss. 2, §—Trial under Bengal Excise Act— 
‘Magistrate, if empowered to direct accused to be 
photographed for purposes of investigation. 

The provisions contained in s. 74 ands. 81, Bengal 
Excise Act, make the provisions of the Code of 
Criminal Procedure applicable to investigations by 
Excise Officers. The Bengal Excise Act does not 
lay down a complete procedure for investigation of 
offences under the Act; and the provisions of Ch. IX 
of the Act relating to the procedure inthe matter of 
detection, investigation and other matters including 
trial of offences, in which ss. 74 and 8l referred to 
above find place, leave no doubt that it was mainly 
the procedure laid down in the Code of Crimina) Pro- 
cedure that has to be followed in investigation into 
offences under the Bengal Excise Act. Consequently, 


. there can be no question as to the applicability of 


s. 5, Identification of Prisoners Act, under which a 
Magistrate is empowered to order a person to be 
measured and photographed for the purpose of any 
investigation or proceeding under the Oode of 
Oriminal Procedure. J. E. QUBBAY v. EMPEROR 


| Cal. 238 
— $, 81. See Bengal Excise Act, 1909, s. 74 
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Bengal Land Revenue Sal@s Act (XI of 1859), 
s. 31-—-Defendant—Recorded proprietor selling 
property tò plaintiff—Subsequent revenue sale— 
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Surplus sale proceeds paid by Collector to defend- 

ant— Plaintiff whether entitled to recover this 

amount—Interest, how far can be claimed~ Cause 

of action— Contract Act (IX of 1872), s. 72. 

Section 31 of Act XI of 1859 ig a section which 
merely directs the payment by the Revenue Officer 
to a certain person, that person being the person 
whose name is entered as proprietor and there is 
nothing in that section which in any way governs 
the right of a person who isin fact entitled to the 
surplus sale proceeds recovering them from the 
person paid by the Collector under the section. 

The plaintiff sought to recover principal and 
interest amounting in all to a certain sum. This 
amcunt was the surplus sale proceeds of a revenue 
sale of certain property of which the defendant was 
tne recorded proprietor. The property, however, 
had been sold to the plaintiff prior to the date upon 
which the revenue sale was held resulting in the 
surplus sale proceeds here claimed. The defendant 


having been paid by the Collector under s. 31 of 
Act XI of 1859, this action was brought by the 
plaintiff: 


` Held, that the plaintiff was entitled to the surplus 
sale proceeds of the revenue sala but that the interest 
should be allowed from the date of the demand by 
the plaintiff. 

Held, also that the real test was not the knowledge 
ofthe Oollector, not the question asto whether 
the defendant had rightfully received the money 
from the Collector, bat to whom the money rightfully 
belonged. 

Held, further in this case the cause of action was 
for money had and received to the plaintiffs use 
and in considering that cause of action as there is no 
specific provision of the law of India, the rule of 
justice, equity and good conscienceshould be followed; 
in other words in the absence of any rule in Indie. the 
Law of England should be applied. Buaawar 
SARAN SINGH v. Rar KISaUNJI Pat, 171 


$. 33— scope of — Necessity of declaring 
and specifying grounds- Ground not taken in 
definite form—Whether can be taken as ground in 
suit toset aside the sale. 

The wording of s. 33 of the Bengal Land Revenue 
Sales Act is very particular; and as worded, that sec- 
tion requires that the grounds should be declared and 
specified. There can be no question that, apart from 
anything else, omission to take the ground in a 
definite form and with sufficient particularity before 
the Commissioner is a bar to the ground being put 
forward as a ground in a suit to set aside the 
gale, MANINDRA Nats Sen v., KHUDIRAM Das 

Cal. 735 

Bengal Municipal Act (XV 0f1932), s. 18 11), 
cis. (1) and (2)—Cls. (1), (2), if to be read disjunc- 
tively—-Action taken under cl. (1)—~Action under cl 

(2).also if should be-taken at the same time. 

& Olauses (1) and (2) of sub-s. (1), s. 18, BengalfMunici 
pal Act areto be read disjunctively and not con- 
junctively. Consequently, when the Local Govern- 
ment takes action under cl. (1) and sub-s. (1) it is 
not at the same time bound to take action; under 
cl., (2). APARNA PRASAD HUNDER v. UHAIRMAN, 
QARULIA MUNIOIPALITY Cal. 749-:b) 


Bengal Survey Act (V of 1875),s. 41—Boundary 
line of neighbouring mouza as given in Record of 
Righis—Adoption of, whether amounts to deter- 
mination of boundi@y-——Record of Rights—-Pre- 
‘sumption of correctness—~Record of Rights of 
neighbouring district, if can be adoptéd in matter 
of boundary lines. 
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The adoption of a boundary line given in the 
Record of Rights of a neighbouring mouza, amounts 
to determination of the boundary according to ectual 
possession within the meaning of s. 41 ofthe Bengal 
Survey Act. 

Held, (i) the Kudagara Record of Rights is by 
statute entitled to the presumption of correctness 
even if it followed the Hazaribagh Record of Rights 
in the matter of the boundary line between the two 
districts; 

(ti) the entry in the Record of Rights operates in 
the same way between landlord and tenant, as 
between landlords of the same or of the neighbouring 
estates or, it may be added of neighbouring mouzas, 
and the Hazaribhag Record of Rights which was 
adopted for Kudagarain the matter of the disputed 
boundary line cannot be ignored merelyon the 
ground that it is not shown to have beea based on 
the decision of any boundary dispute. Buur NARAYAN 
SINGH v. HIRA Lan Pat, 709 

S. 62— Entry in Record-of Rights relating to 
ay between mouzas, whether governed by 

3. 62. 
The entry inthe Record of Rights relating to the 
boundary between the two mouzas, unlike many other 
entries, is governed by s. 62, Bengal Survey Act. 
Buur Narayan Sina. v, Hira LAL Pat. 709 
— 5, 62—~Order determining boundary line 

dispute—Suit for confirmation of possession an al- 

legation that plaintiff has been in. possession from 

before order, if barred by s. 62. 

Section 62, Bengal Survey Act isa bar to a suit by 
a plaintiff, against whom an order determining a 
boundary dispute has been made under the Survey 
Act, for confirmation of possession onthe allegation 
thet he has been in continuous possession from 
before the order, such an order having under s, 41 
of that Act, the effect of a Oivil Court decree which 
is binding on the parties as regards the question of 
possession. Buup Narayan Binan o. Hira Lat 

Pat. 709 
Bengal Tenancy Act (Vil of 1885), 8. 26-F— 

Proceedings for pre-emption under s, 26-F—Com- 

plicated questions of title should not be gone into in 

such proceedings. 

It is clear from the provisions’ of the Bengal 
Tenancy Act that it was never the intention of the 
legislature that complicated questions of title should 
be gone into and determined in proceedings under 
s. 26-F of the Act; any right which the transferor may 
have in the property remains entirely unaffected and 
it is only the right, title and interest of the transferee 
which passes. NIBARAN COsANDRA BuATTACdARJEE V. 
Hem NALINI DEBI Cal. 973 

8..169—Period of two months prescribed’ 
by s. 169 is for benefit of landlord rent’ decree- 
holder. 

The Bengal Tenency Act, as a whole, was in- 
tended to give simple remedies to the landlord 
rather than for dealing with the claims of other 
parties against the tenant. 

The period of two months prescribed in s. 169, 
Bengal Tenancy Act, is meant for the benefit of 
the landlord who hss obtained the rent decree and 
not for the benefit of others having claims against 
the judgment-debtor. INDERDEO Trwartv. Ram Ran 
Bray PRASAD SINGH Pat. 714 

$.181—Scope of —Land held in lieu of’ 
remuneration for service—Right of landlord to 

Perum on refusal of service— Right, if protected 

y 3. : 

Section 181, Bengal Tenancy Act, in express 

terms, protects the incidents of service tenures from 
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being affected by the provisions in the earlier portion 
of the Bengal Tenancy Act by which occupancy or 
other rights are to be acquired. It is one of the 
incidents of a service tenure, that is to say, where 
the land is held really in lieu of remuneration for 
service that on refusal to render the service the 
landlord has a right to resume. This right is 
specially protected by the provisions of s. 181, Bengal 
Tenancy Act, no matter whether the lands are 
agricultural or not and no matter whether the 
defendant, the man who is holding on service tenure, 
actually cultivates it or not. ATUL Cranpra RAI 
v, SARADA SUNDARI DHUPI Cal. 187 
Bengal Village Self-Government Act (V of 
1919), 3 101--Rules under, rr. 6, 8, 9, 38—Juris- 
diction of.Civil Court—Question of eligibility or 
otherwise of a candidate for election—Whether 
can be tried by Civil Courts. 
Rules 6, 8, 9and 38 framed unders. 101, Bengal 


Village Self-Government Act, bar the jurisdiction of . 


the Civil Court totry a question whether a particular 
person was a qualified voter or not, and consequent- 
ly whether his election was void on the ground of his 
not being a qualified voter. The circle officer is the 
authority or the special tribunal constituted to decide 
the question of 2 person's eligibility as a voter. 
The authorities constituted by the Bengal Village 
Self-Government Act, are the final autnorities in the 
matter of conducting elections after deciding the 
eligibility of voters, on objections raised before them 
or without objection; the provisions contained in the 
enactment bar the jurisdiction of the Oivil Oourt 
to try the question of eligibility or otherwise ofa 
candidate for election. PURNA UHANDRA CHOWDHURY 
4. ALEP Biswas Cal. 183 
Berar inam Rules of 1859, r. V—Village 

held as inam under r. V—Portion of village grant- 

ed to donee in perpetual inam—Donee, status of 

—Land gifted, if can be attached in execution. 

Where by a danpatra a field is granted by a 
jagirdar in perpetual inam and the jagirdar ex- 
tinguished whatever proprietary rights he possessed 
in the field in question, and the same rights were 
created, by the operation of the law of gift, in 
favour of the plaintiff's ancestor and the field is a 
portion of the entire area of lands comprised in the 
village held by the jagirdar under r. V, Berar 
Inam Rules of 1459, the field is not liable to attach- 
ment and sale in execution of a decree against 
the donee. The donee’s right is not that of an 
‘inferior holder’ ar tenant but is that of ‘superior 
holder’ as defined in the -Berar Land Revenue Code. 
RaAMCHANDRA WASUDEO v. LAXMAN ANANDRAO 

Nag. 784 
Berar Land Revenue Code, 1896, 8. 4 (12), (13) 

— ‘Inferior holder’ ond ‘tenant’, if synonymous. 

The terms “superior holder”, “inferior holder” 
and “tenant” are respectively defined in s. 4 (11), 
(12) and (13) of the Berar Land Revenue Code of 
1896. The last two terms are not synonymous, be- 
cause the definition of a “tenant” expressly excludes 
an “inferior holder.” RamMcoaNDRA WASUDEO v. 
LAXMAN ANANDRAO Nag. 784 
Bombay Co-operative Societies Act VII 0f 

1925), 8 72-A, as amended by Bombay 

Act (Vill Of 1935 —5. 72-A, if has retrospective 

effect — Society registered under Bombay Co-opera- 

tive Societies Act, if ‘company’ within meaning 

of Land Acquisition Act (I of 1884). 

Bombay Act VUI of 1933 which added s. 72-A 
to the Bombay Co-operative Societies Act of 1925 is 
a validating Act which je necessarily retrospective. 
Consequently, a co-operative society registered under 
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the Bombay Co-operative Societies Act of 1925, isa 
‘company’ as defined in s. 3 (e), Land Acquisition 
Act and itis competent for the Local Government 
to acquire land on its behalf and where the acquisi- 
tion proceedings have been regular, the land vests 
in the Local Government. SHANTINIKETAN Co-opgra- 
TIVE Housine Soorety, Lip. v. MADHAVLAL AMIRCHAND 
Bom, 96 
Burma Rural Self-Government Act (iV of 1921), 
ss. 78, 79—Rules framed under the Act, Chap. I, 
r. 3i1— Application under r. 34 for declaring elec- 
tion of Chairman void—Competency of. 

The rules framed for the election of the Chairman 
of the District Council are framed under s, 79 (1) (e) 
of the Burma Rural Self-Government Act, and are in 
a different chapter, Cnap. IV, p. 191 of the Hand-Book. 
They do not provide for any questioning of the 
election of a Chairman by petition to Court. Con- 
sequently, an application purporting to be made 
under r. 34 of Chap. I of the rules framed under tne 
Act for declaring the election of a person us Chairman 
of a District Council void, is not competent. Govern- 
MENT ADvocaTE, Burma v. U Po Suwe Rang. 335 

— $.79. Ses Burma Rural Self-Government 
Act, 1921, s. 78 335 
Burma Village Act (VI Of 1907), 85, 8, 11 (d), 

12 (h—-Headman, duties of—Refusal of villager 

to help headman to carry injured person to hospital 

—Whether offence under s. 12 (ii)—Fact of injured 

person being Government Officer—Whether makes 

any difference. 

The public duties of a headman are enumerated 
in s. 8, Burma Village Act and it is not the public 
duty of a headman to despacth an injured person 
to hospital. Consequently, refusal of a villager to 
help the headman to cerry an injured person to the 
hospital does not constitute an offence within the 
meaning of s. 12 (14) read with s. il (d) even if 
the injured person is a Government Officer, which 
fact does not impose any duty on villagers not pres- 
eribed by the Burma Village Act itself. EMPEROR 
v Maune Tua Tin - Rang. 604 
Burmese Buddhist Law—Partition—Suit for par- 

tition on re-marriage of surviving parent—Estate 

liable to be partitioned, what is. 

Where a person sues for partition of the estate of 
his parents on re-marriage by his surviving parent, 
the estate which issubjectto partition is the estate 
held by the surviving parent at the time of the 
re-marriage. It doesnot include such estate to 
which the surviving parent might be legally entitled. 
Mauna Sern Ba v. Maune Kywes Hang. 584 
C. P. Court of Wards Act (XXIV of 1899), s. 31 

— Effect of. Sse Contract Act, 1872, s. 11 351 
C. P. Land Revenue Act (ll of 191 7), 85. 188 (2) 

(c)—-Lambardar's right to commission—Fact that 

he was bound to render accounts within six months 

—Whether prevents him from suing for recovery of 

commission before lapse of six months. 

Per Pollock, A. J. C.—Under s. 188 (2) (c), ©. P. 
Land Revenue Act, the lambardar must collect the 
village profits and render an account to the proprie- 
tors within six months of the close of the agricultural 
year. The fact that the lambardar must render an 
account within six months does not affect the date 
when the cause of action arose. The lambardar 
became entitled to his commission when he paid the 
land revenue, and the fact thathe was bound to 
render accounts within six months doesnot prevent 
him from suing for the recovery $f that commission 
before the lapse of six months. KESHO JAGANNATH 
SAGDEO v. Raos? Goran SagpEo . Nag. 806 
Charge. Sse Trusts Act, 1882, s, 63 891 
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Child Marriage Restraint Act (XIX of 1929) 
Prosecution under -Failure to prove girl's age~ 
Whether amounts to false complaint. 
In a prosecution under the Sarda Act 
it is the duty of the prosecution to 
establish that the girl in question was below 14 at 
the time of her marriage, but for awarding compen- 
sation under s, 250, the position is the reverse. There 
ought to be evidence before the Magistrate for a 
positive finding that the complainant's allegation 
that the girl was below 14 at the time of her marriage 
was false. The mere fact that the evidence produced 
-by the complainant in support of his allegation was 
unreliable or inconclusive will not justify the opposite 
finding that the allegation was false. In the absence 
of definite evidence showing the age of the girl, it 
is impossible to say that the complainant's allegation 
that the girl was below 14 at the time of her marriage 
is false, All that can be said is that he failed to 
prove his allegation. It does not necessarily follow 
that-his allegation was false. Bro. an PRASAD », 
JEURI All. 49 
Chinese Buddhist Law. Sze Advancement 665 
Chota Nagpur Tenancy Act (VI of 1908), 5, 
11. Ses. Chota Nagpur Tenancy Act, 1908, 5. 215 
694 
mn SS, 21,22, 139 (4)—Suit by landlord for 
ejection of occupancy tenant for using land in 
way detrimental to tenancy is entertarnable by 
Deputy Commissioner—Suit for injunction res- 
training such use, whether lies an Civil Court. 
Quaere.—Under s. 21, Chota Nagpur Tenancy Act, 
an occupancy raiyat is not entitled to use his 
land in such a way as to render it unfit for the 
purpose of tenancy. The penalty for such use is 
provided in s, 22, and the raiyat is liable to be 
ejected. A suit fur such ejectment is entertainable 
execusively by the Deputy Commissioner under 
s. 139 (4), Chota Nagpur Tenancy Act. It is doubt- 
ful whether under the tenancy law of Chota Nagpur 
a suit lies in Oivil Court against an occupancy 
raiyat for injunction to restrain him from using 
his land in away detrimental tothe tenancy. The 
landlerd by suing for injunction cannot circumvent 
the jurisdiction of the Deputy Commissioner. Nrtar 
Lat Dutta v. GOBINDA Bausaan SEN Pat 695 
8. 22. Sze Chota Nagpur 





Tenancy Act, 





1908, s. 21 -695 
s. 139 (4). Ses Chota Nagpur Tenancy 
Act, 1908, s. 21 695 


—— $$, 215, 218 (2), 1l—Rent suit—Defendant 
objecting that itis barred by s. ll—Issue tried 

_ and decided in favour of plaintiff—Defendant, 
whether can appeal. 

Section 215 of the Chota Nagpur Tenancy Act 
provides that no judgment of a Deputy Commis- 
sioner (which term includes a Deputy Oollector 
empowered to try rent suits) in any suit and no 
order of a Deputy Commissioner passed in any suit 
relating to the trial thereof............... shell be open 
to revision ur appeal otherwise than as expressly 
provided in the Act. Section 218 allows an appeal 
only where the suit had been tried and decided. 
But where in a rent suit, on the objection by the 
defendant, only a preliminary issue, as to whether 
the suit is barred by the provisions of s. 11 of the 
Chota Nagpur Tenancy Act, is tried and decided 
in favour of the plaintiff, no appeal lies from the 
decision as from a decree for it does not, so far as 
the Court that made it was concerned, conclusively 
determine the rights of the parties with regard to 
any of the matters fh controversy in the suit. Only 
one issue has been decided and it remained to be 
decided whether the plaintiffs were” entitled to a 
decree for rent. . The position would of course be 
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different if the the Court decides the issue against 
the plaintiffs and dismisses the suit. The plaintiffs 
would then have had a right of appeal. Ramracanya 
SINGH v. Damar SINGA Pat. 694 
—~—— S. 218 (2). Sze Chota Nagpur Tenancy 

Act, 1908, s. 215 694 


City of Bombay Municipal Act ‘Bombay Act 
Ill of 1888), s. 27. Sse City of Bombay Munici- 
pal Act, 1888, s. 28 (k) 87 

ss. 28 (k), 27—Obdjection to acceptance of 
nomination of candidate- Whetheran objection 
regarding the poll—Remedy of aggrieved party — 

Election. 

An objection to the acceptance of the nomination 
of a candidate is not an objection to or regarding the 
poll within the meaning of s. 28 (k), City of Bombay 
Municipal Act. By cl. (J, sub-s. (2), s. 26 the 
Municipal Commissioner has to decide whether the 
election will take the form of a contested election or 
not—that depending upon whether the number of 
valid nominations exceeds that ofthe vacancies. 
He can only makeup his mind whether the election 
is to be a contested election or not after he has 
come to a decision upon the question whether the 
nominations or any of them are invalid, by reason of 
the qualifications contained in s. 16. When the 
Municipal Commissioner has so made up his mind, 
s. 27 requires that if a ward election isa con- 
tested one, a poll shall be taken seven days after the 
day fixed for the election, and by sub-s. (2) a duty is 
imposed upon the Commissioner of causing the names 
of all persons validity nominated to be published 
three days before the day of the poll in the Bombay 
Government Gazette and in the local newspapers. 
Consequently, a decision by the Municipal (Uum- 
missioner as to the validity uf a nomination-isa 
condition precedent to the fixing of a poll, and as the 
decision is given by hiin before the poll is held, any 
question as to the validity or invalidity o* thenomina- 
tion is not an objection within the meaning of that 
section. The rights of an aggrieved person in regard 
to the validity of an election are amply covered by 
s. 33 of the Act, and the validity of an election may be 
challenged as therein provided before the Chief Judge 
of the Small Causes Court. In re, P. D. Suampasanr 

Bom, 87 
~ $8.28 (k, 27, 33-Objection to election 
involving question of law-—Duty of Commissioner 

_ to decide. 

~ There is nothing in sub-s. (k) of 8. 28, City of 

Bombay Municipal Act, which restricts the objections, 

which the Oommissioner is required to hear and 

decide, to questions of fact. If questions of law or 
mixed questions of law and fact arise, and if the 

Municipal Commissioner is not a lawyer himself, he 

must do the best he can, butheis not entitled to 

refuse to perform the duty imposed upon him by the 

Act by saying that he does not know the law and is 





not competent to perform the duty. Inre,P. D. 
SaAMDASANI Bom. 87 
—— S$. 33. Sea City of Bombay Municipal Act, 

1888, s. 28 (lo) 87 


— S, 169. Ser City 
Act, 1888, s. 212 


ss, 212, 169—Tax for water charged by 
meter—Whether property tax and a- charge on 
property—Charges by meter for water supplied—~ 
Liability for, extent of. i 
Section 212, City ot Bombay Municipal Act in 
terms impeses a charge in respect of -property- 
taxes due, which taxes include -water-tax, but do 
not include the charge by-meter under s. 169. - Tax 


of Bombay Municipal 
; 10 
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for water supplied by moter cannot therefore be 
made a charge on property. 

Charges by meter ore necessarily apportionable 
de die in diem by reading the meter, and a person 
cannot be held liable for any water suppliei and 
charged by meter before he took possession of the 
property, MUNICIPAL Corporation, BomBay v. HAJI 
Eisa HAJI Oosman Bom. 10 


Civil Procedure Code fAct V cf 1908', 5s. 10. 
See U. P. Land Revenue Act, 1901, 3.111 865 
———— $. 11—Former suit dismissed as being 


premature ~Findings on other issues also given— 

“Res judicata, if operates. 

Where the ground on which the plaintiff's former 
suit was dismissed was solely the fact that the suit 
was premature, although findings were given on 
other issues as well, and it cannot therefore bs said 
that the other matters raised were directly and sub- 
stantially in issue, or were finally decided, the prin- 
ciple of res judicata will not operate. S.Tunsrt Das 
SINGH v. Yusar §_ au. Pesh. 63 
—--— $, 11—- Judgment passed during pendency of 

appeal or revision whether can be res judicata. 

A judgmant coming into existence during the 
pendency of proceedings by way of appeal or ravi- 
sion may operate as res judicata in a proper cas3 
if itis allowed to become final, RANGACAARIAR v.d. 
RENGASAWMY AYYANGAR Mad. 219 (a) 
——— m $, 11-—Res judicata -Same issues - Decree 

alone, whether suficient to prove identity of issue. 

A decree does not show on what ground tne case 
has been decided and dues not afford any information 
as to tha matters which were in issue or have bean 
decided andis not sufficient evidence to support an 
estoppel by record, U. RAMA Rao v. HONNAMMA 
SoEDTal Mad. 748 
S, 11—Subsequent suit not triable by Court’ 
which tried previous suit—Deciston cannot be res 

judicata,” 

‘Where the subsequent suit is one which could 
not be tried by the Court which tried the previous 
` sujt, the decision of the previous suit cannot be 





res judicata NARSINGH PRASAD BINGA v. PURAN- | 
MASHI All. 762 
———— § 11, Expl. 4—Adverse finding on one 





issue agiinst successful party—Whether operates 

as ‘res judicata in subsequent’ s% t. 

‘Where ths previous suit was dismissad on the 
ground that ths plaintiffs being remote rever- 
sioners had no locus standi, although on the issue 
as to alienations, the finding was against the 
defendants, 4. e, the alisnees, the latter having thus 
succeeded in the suit, the adverss finding can- 
not operate as res ‘judicata so as to bind them 
in a subszquent suit, for they could not have 


appealed against that finding, the decree naving 


been in their favour,’ VenkaTacaaLs Papayacal V, 

VELAYUDaA PADAYAOHI ‘Mad.103 (b) 

———— §. 11,Expl 6—Parties different in two 
suits--Findings in previous suit, when operate as 
res judicata in subsequent sutt—Previous suit 
relating only to portion of subject-matter—Find-. 
ing as_to nature of property—Lffect. 

Where tne parties are different in two suits, the 
findings in the previous suit cannot be res judicata. 
in the subsequent suit- unless it is shown that the 
plaintiffs in the subsequent suit are claiming 
under the plaintiffs ‘in the previous suit and 
that the plaintiffs in the previous suit had claim- 
ed ‘ths right in ¢ommon for themselves’ and tor the 
plaintiffs in the subsequent suit. 

“Where the previous suit covers only portion. of 
the property whichis the subject-matter ofthe gub» 
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sequent suit, if all cther requirements of s. ll 
have been fulfilled, the finding in the previous suit 
will be res judicata in the subsequent suit as regards 
that portion of the property which was the subject- 
matter of that suit. INDER Sines v. Mran SINGH 
Lah, 369 
— $S. 11, 47, 48,115—Res judicata—Case 

under Guardians and Wards Act—District Judge 
holding he could examine accounts in detail— 
Enquiry ordered—Order asking guardian to pay 
certain sum—Judgment later on—Revision—Copy 
of judgment and final order attached—Held, 
former order no bar to re-agitate point of juris- 
diction and revision should be deemed against 
final order—Revision. 

In a case under the Guardians and Wards Act 
it was held by the Dis‘rict Judge that he had juris- 
diction to go into accounts submitted by the guar- 
dian, in a detailed manner. Disbelieving the 
accounts the Court ordered a detailed enquiry and 
a final order directing the guardian to pay a de- 
finite sum was passed. Accordingly the Court passed 
a judgment tothe same effect on a later date. The 
guardian filed a revision against the ordér and 
filed along with his application a copy of the juig- 
ment and the copy of the formal order as well. 
It was contended on behalf of the minor that tha 
previous decision of the District Judgs holding 
that he had jurisdiction to go through azcaunty, 
prevented the guardian from re-agitating thë ‘poiat 
on principle of res judicata and als» thats the 
revision was agaiast the interlocutory order asking 
the guardian tu pay a definite-sum;and-herce should 
not be interfered with: a ie 

Held, that the former order ox question of-juris- 
diction was an interlocutory order and could neither 
bə appealed ‘against under s. 47, Civil Procedure 
Ovde, nor could å revision be filed under s. 48, Civil 
Procedure Code read with s. 115, Civil Procedure 
Ode. The matter had not been finally decided by 
the Court and ths guardian was not proaveated 
from raising the point “when a final order 
directing the paymeat of a definite sum hag bas 
passad; ` E 

Held also that under the circumstances ths appli- 
cation in -revision’could be desmed.to bə against 
the final order aad, therefore, the revision wag com- 





' péteat. Rananata Mısra v. MURARI Lan MISRA 


All, 493 
-~ 8, 16. See Civil Procedure Ode, 1903, 
‘O. XXI, r. 2 l l 830 
S. 20 (C). Sze Contract -427 
— 5, 21; applicàbility—Jurisdistion —Consent 
cannot give jurisdiction—Equitable mortgage-—Prope 
erty not within jurisdiction of Court—Deeree on` 
busis of mortgage, if can bi passed, 
It is an established principle of law that in a 
case which the Courb is competent totry, if the 
parties without objection join issue and. go tv trial, 
the defendant > cannot subsequently. aispute its 
jurisdiction upon the grouad that, there were ir- 
regularities intae initial procadure which, if ovb- 
jected toat the time, would have led to ths diss 
missal of thesait. section 21 of the Oivil Proce 
dire Code, applies to such acas3. But that səction 
has no applicability tu a cass in waich a Vourt, 
which has no jurisdiction over the subject-matter 
uf-the astion, passas a decree which is wholly void 
aud ġie maxim applies that fonsent canis give 
jurisdictoin. ; 
` Held, thah tha Bombay High Court had nəs juris: 
diction tu pass a.deoreson tha b&sig of an'eq wits 
able mortgage whem no pari ofthe’ property uya; 
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which the decree was intended to operate is situate 
within the jurisdiction of that Court. MURLIDLAR 
SARINIWAS v FIRM GorakeraM SADHURAM 

| l T Nag. 877 FB 
——-— 8. 21, 0. XX}, rr. 94 to 9$6—/urisdiction 

—Omission to raise objection in trial—Objection 

to delivery of ‘possession on. ground of want of 

jurisdiction, if can be raised. 

Omission to take objection to the jurisdiction in 
the course cf the trial of thé suit or before the 
;reliminary decree for sale is made absolute, cannet 
preclude a party rem raising the objection to the 
delivery cf pussession of the property in execution 
of the decree fassed against him on the..ground 
that the Court which passed the decree and held 
the sale had no ‘innerent jurisdiction to entertain thé 


suit. MURLIDHAR Sseriniwas v. J'irm GORAKHRAM- 
SADHURAM i Nag. 877 F B 
—-+— 5, 24. Sez Civil Procedure Code, 1908, 

s 115 322 


——-~ 8. 24 (2)—‘Suit' appearing for second time 
in sub-s. (2), meaning of— Whether includes a pro- 
ceeding—Sub-s. (2), af applies iv execution proceed- 
ings. 
Where the word “suit” “appears for the second 

time, in s. 24, sub-s. (2), Civil Procedure Code, it must 

be taken as including a “proceeding”, otherwise 
oe ofthe sub-section would be quite meaning- 

ess, | l f 
Where j roceedings in executicn are 

from ont Uourt to another, the latter may either re- 

try it or proceed frąm the point at which it-was.co. 
transferréd. HABIB ‘Guia. SIRI Ceanp SINGA 
-45 ` noa : ~ a 

ee oe ree a. A Pish. £ 4 

$8 34. Ske Civils: Procecure Code, 1908, 

O. XXU, r4 5 862 

8. 34—Contract Act (IX of 1872), s. 74— 

Interest by way of damages, if awardable, ` 

-The Court has ample powers to award interest from 
the date of the 

. refund by the Receiver till realisation under s. 34 of 

the Civil Procedure Code, although thes aid of s. 74 

cannot be invokedfor awardinginterest by way of 

damages where the claim for refund is not based upon 

any contract. JINWAR GANGASA OLAWRE v. Mr. W. B. 

DAMLE ' Nag. 441 

s. 39—Execution—Transfer of decree—If 

‘can. be transferred for execution to Court incom- 
petent 10 try suit, i 

The execution of a decree passed in a suit can 

only be carried out by a Court which is compe- 

tent to entertain the suit of the particular value. 

A decree passed by a Subordinate Judge, whatever 

its - amount, cannot be sent for execution to a 

Munsif with a limited pecuinary jurisdiction. This 

is not a case of irregularity which can be cured 


transferred 











by waiver. This is a case of inherent want of 
jurisdiction, ANCHAHI ~v., JIRM Birgmowan LALL- 
MADAN Lat Pat. 700° 

8. 39 (d)—Application for removal of 


obstruction— Whether one in execution. 
Tf a decree directing the sale is to be executed, 
not only by the sale but by the removal of obstruc- 


tion, then the provisicns ci cl. (d) cfs. 39, Civil I re~ 


ceduie Coude, have not to be considered at all. BRITISH 

INDIA STEAM Navigation Co., LTD. v. A.M JIWANJEE 

AND Co, i i Eind 524 

s. 46, O. XXI, r. 52—Attachment—Prop- 

- erty in Court's custody —Precept receired for 
aitachment--Attachwent, when takes effect--Dec- 
rees outstanding in same Court, whether can be set 
off against each pther. s 

When a precept is receiyed ict the etlachment 





presentation of the application for ` 


t1936 
Civil Procedure Code—contd. 


of property in the custody of the Court, the attach- 

ment takes effect fromthe date when it is received 
by the Court holding the property; and the refusal 
ofthe presiding officer to acknowledge the attach- 
ment cannot affect the validity of an attechment 
which would be otherwise good. When the attached 
property is money, the custody Court must hold it 

at the disposal of the attaching Court and must- 
make it over to that Court when called upon to 

do so. When the money in the custody Court is 

subject to more attachments than one, the | Court 

must award priority to the firstin point of time and, 

if the cther decree-holders wantto share in the rate- 
able distribution, they must apply in time to the 
first attaching Court. 

G the judgment-debtor deposited in Court money 
due toM under a decree. Another Court attached the 
money on behalf of a decree-holder of M. In the 
meantime G got a decree against M and attached 
the money deposited by him in discharge cf the 
decree-debt due by him. The Court passed satis- 
faction of M's decree and recording satisfaction 
of both decrees to the extent of money deposited, 
allowed G to withdraw the money: 

Held, that the order was nut proper and that the 
money withdrawn by G should be returned to the 
Court as it was already under attachment and that 
G's decree will remain outstanding in full against 
M. Kazan Canp. v. Moti Sixes Lah, 418 
— $. 47-—-Auction-purchaser—Decree-holder, 

if continues to be party to suit. 

Auction-purchasers who are decree-hulders do net - 
cease to be parties to a suit; and even if they ` 
ask for relief as auction-purchasers, they are still , 
decree-holders coming under the provisions of s. 47, 
Civil Procedure Code, “Britisa INDIA Steam Naviea- 
rion Co., Lp. v, A. M, JIwWANJEB AND Co, Sind 524 © 
8, 47~—Second warrant of attachment— 

Judgment-debtor questioning legality—Objection 

rejected—No appeal against order—Appecl on 

ground that worrant with fresh application for . : 

execution is illegal, whether maintainable., . 

Where the judgment-debtor makes an objection 
under s. 47, Civil Procedure Code, questioning the. 
legality of a second warrant of attacnment’ and 
the objection is rejected by an order passed on 
the back of the application and no appeal is filed 
against thet order, an appeal by the judgment- 
debtor on the ground that the issue of the second 
warrant of attachment without fresh application ' 
for executicn is illegal, is not maintainable. Firm 
Bariz ABDUL Razzag Hast ABDUSSAMAD v. BENI 
Map.0-Basant RAI Oudh 393% (a) 
——— $S. 47, 48. Sez Civil Precedure Code, 

1908, s. 11 493 
— $8. 47, 151— Application made to enquire 

how much money was due by judgment-debtor— 

Court not purporting to | act under s. 151—Ap- 

plication, wf under s. 47—Appealability. 

Where an application is made asking the Court to 
enquire how much money was due by the’ judgment- 
debtor and what emounts had been realised by other 
creditors and bence relates to matters touching the 
discharge crsatisfacticn of the decree'dnd the trial 
Court aces nct purport to act unders. 151, Civil 
Prccedure Code, and in fact there is no suggestion in 
iLe orcer that the Court wes acting under the prc- 











_yisicns ¿f that scetion, it is in reality and substance 


an application under s. 47, Civil Procedure Code and 
the order of the Court is apealable Bur- 
Since V ANJUMAN DE.1, BORAL Lah. 21 
Ss, 48 (2)-—-Fraud—Mere objection to juris 
diction, if fraud—Objection that gudgment-dedior 
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was not partner—Hxecution delayed in conse- 

quence—Fraud, if made out. ; 

‘The mere raising of objections so as to prolon 
execution proceedings beyond the period of limita- 
tion must not, in all cases, be regarded ss fraud 
for the purposes of s. 48, Civil Procedure Code. 
If the objections are petently frivolous they can 
ordinarily and ought to be disposed ofspeedily by 
the Oourt ifthe decree-holders are diligent. But 
fraud should not be interpreted in a narrow sense 
but so as to cover circumvention. Where the fraud 
pleaded by the decree-holder is the conduct of the 
appellant in delaying the completion of the attach- 
ment proceedings until the statutory period’ of 
limitation had passed by objecting tothe attach: 
ment onthe ground that the Executing Court in 
Lahore had no jurisdiction to adjudicate on the 
question whether he wasorwas not a partner of 
the judgment-debtor firm and by raising the’ false 
plea that he wesnot a partner, the objection raised 
to the jurisdiction of the Lahore Court cannot be 
regarded as dishonest. But his conduct in raising 
the. plea that he was not a partner, of the judgment- 
debtor firm which is found to be false, is fraudu- 
lent and has the effect of enlarging the period of 
limitation, Tursi Lam v. Mussrs E., D. Sassoon AND 
Co,, LTD., BOMBAY Lah. 960 
8. 51—Power of temporary alienation under 

s. 51, tf lost when power to sell is taken away from 

Court. 

The power to grant a temperary alienetion under 
s. 51 is derived from the “power of sale and if the 
power of sale is taken away by the legislature, it is 
tobe presumed thatall powers derived there from have 
similarly been taken away. Jetua Nann v. KHUDA 
BAKHSH Pesh. 628 

$.60—Mere right to give lease—Whether 
attachable under s. 60. - 

Section 60, Civil Procedure Code, allows attach- 
ment and sale of saleable property over which the 
judgment-debtor has a disposing power, but a mere 
right to give alease is not property which can be 
transferred, and hence it cannot be attached under 
s. 60. JerHa Nann v. Keupa Baxzsa Pesh. 628 

— $. 60 (c)—Ezemption from attachment— 

Agriculturist—Burden of proof—Main source of 

uncome not proved to be agriculture—Land not 

situated near house in dispute— Area of land owned 
not proved — Held, judgment-debtors were not agri- 

4 culturisis though members of agricultural tribe. 

, The burden is upon the judgment-debtor to estak- 
lish facts clearly to bring kis case within the ex- 
smphions contained in s. (0 Oivi} Procedu~e Code, 
and the judgment-debtor has to prove that he is an 
agriculturist not only in name but in the strict.sense 
of the term. 

Where it isnot established that the judgment- 
debtors main source of income is agriculture, their 
land 18 not situated near the house sought to be 
attached but in another village where they have a 
residential house and they have not proved what 
the area of the land owned by them is, it cannot be 
held that they are agriculturists. in spite of the fact 
as alleged by them that they are members ofan 
agricultural tribe, within the meaning of s. 60 (e) of 
the Oivil Procedure Code. MUHAMMAD AKBAR vV. 
HLARBANS SINGH Lah. 16 

$. 63. Ser Revision 93 
~ $5.63, 73 -Attachment by different Courts 

— Realisation by higher Court—Attaching creditors 

of lower Court—Right to rateable distribution. 

Where property is attached by different Courts 
and money is realised in accordance with s. 63, 


—~ 





— 
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Civil Procedure Code by the Court ul the highest 
grade, the attaching creditors of the Courts of the 
lower grade are entitled to share rateably irrespective 
of the fact that their decrees have not been transferred 
to that Court. : 

- Where execution has taken place and money has 
been realised by an inferior Court, the superior 
Court which had attached the property at an earlior 
date than the date of the sale, is entitled to call for 
the proceeds lying in Court. TÍGANMULL Sowoar v, 
KRISENASWAMI REDDIAR Mad. 115 
m §8. 63, 73, scope of. 

‘ Sections 63 and 73, Civil Procedure Code should be 
read together, and s. 63 lays down a general rule of 
procedure as to which Court shall deal with the 
proceeds realised in execution by one Court where the 
‘property has been attached in execution of the 
decrees of several Courts of different grudes. In a 
case to which s.63 applies, the receipt of assets by 
one of the Courts contemplated in that section 
amounts to a constructive receipt of assets by each of 
such Courts, and if so, the attaching decree-holders 
in each of them are entitled to a rateable distribution 
in the assets inthe actual custody ofone of them. 
THANMULL Sowoar v. IKRISHNASWAMI REDDIER 
. Mad. 115 
~ S8, 63, 73— Set off allowed to decree-holder 

—~ Right to rateable distribution, if forfeited. 

The right to rateable distribution, which an 
attaching creditor is entitled to in the cases abova 
mentioned, cannot be. forfeited, even though when 
the sale was effected, a set off was allowed in favour 
of the decree-holder. THANMULL Sowcar vV. KRISHNA- 
SWAMI REDDIAR ; Mad. 115 
—— 85, 63, 73, O. XXI, r. 17—Limitation Act 

(IX of 1908), Sch I, Art. 182 (5)—A pplication for 
rateable distribution under s. 63 by decree-holder 
who had ‘attached before judgment—Attachment 
before judgment, when becomes attachment in execu~ 
tion—Defective execution petition, whether saves 
limatation—fe-presentation after- amendment, 
effect of. 

There is nothing in principle or authority in sup- 
port of the view that a person who has obtained an 
attachment before judgment cannot avail himself of 
s. 63, Civil Procedure Code, until some order has 
been passed by the Court upon his application for 
execution. The more reasonable view is that from 
the time he applies for execution be. elects to avail 
himself of the attachment before judgment and from 
that moment the attachment before judgment becomes 
an attachment in execution for the purposes of s. 63. 

_ Even if there are defects in an execution petition 
the petitioner will be entitled to the benefit of s, 78 
if the petition was in substantial compliance with the 
law. In any event ander ©. XXI, r. 17, Civil Pro- 
cedure Code,when tne execution petition is re-present- 
ed with the necessary amendment it must be deemed 
to have been a valid presentation on the date of the 
original presentation itself. Konosapu DALAYYA v., 
MALLA SuNDARA NARAYANA Mad. 93 
~- $. 64, O. XXI, r, 46, Cl. (3)--Attachment of 
rent due to judgment-debtor for simple money 
decree—~Payment of rent into Court to credit of 
- simple mortgagee in- suit to enforce mortgage— 

Validity of payment—Simple money decree-holder's 
_ right to rent as against mortzagee. a 
_ A obtained a money decree against B and attached 
rent payableto B by his tenant C. A simple mort- 
gagee. of the land then filed. @ suit to enforce his 
mortgage and to avoid the appointment of a Receiver, 





“in this suit @ deposited to the credig of the mortgagee 


the rent that had been attached : 
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-' Held, that the payment into Court to the credit of 
the mortgagee was payment contrary to the attach- 
ment and was void as against Aand theclaim of A 
had preference over that of the mortgagee asthe latter 
was only a simple mortgagee and as such: had no 
right to the rents and profits until e Receiver was ap- 


pointed, “NARAYANASAWMI AYYAR w. MALLU Mad. 473 
~ 8. 72, Ser Execution 237 
— 8; 72.: Sge Revision 237 





-—-— $, 72—Haecution—Farm of land in favour 
‘of deċree-holder for adjustment of decree—Whether 
same as lease, 

A farm òf land in favour of a decree-holder: is 
more in the ‘nature of an adjustment of a decree, 
the decree-holder receiving a tenure of the land in 
satisfaction of his decree as a whole, and it stands 
on a different footing from a lease which -is given 
out either on- payment of an ‘initial lump sum, or of 
rent’ at stated intervals. “A ‘decrée-holder may be 
prepared to surrender his rights “under the decree 
in-return for receiving a limited tenure of the 
land rather’ than fdce:a continuation of the execu- 
tion proceedings. Tota RAM'SINGa v, SaaDULLA KHAN 

; Lah. 237 

S$. “72 —Interyention of Collector, if neces- 

sary ‘for application of s. 72-—-Land protected 
from sale by special: enactment—S. 72, if applies. 

The intervention óf the: Collector contemplated by 
. g: 72, Civil Procedure Code, isra preliminary requisite 
to the application of that section. If the legis- 
lature Had intended to confer upon the Oivil Court’s 
discretion to grant atemporary alienation instead of 
ordering a-sale with or without the intervention of the 
Collector, there is no reason whatever way any refer- 
ence should have.been made to the intervention of the 
Collector. Further, that section can only be‘applied 
in cases where the land is saleable. Where the land 
is protected from sale by a special enactment, it can 
have no application, JETHA Nanp v. KHUDA BAKHSH 

l Pesh, 628 
8:73: Sre Oivil Procedure Code, 1908, 
< 93, 115 

“8. 80—Secretary of State impleaded as pro 
forma defendunt-—-No cause of action against him 
—No relief claimed—Notice, whether necessary. 
The words of s. 80, Civil Procedure Code, 

which are mandatory are perfectly unambiguous, 

that no suit shall be instituted against the Secre- 
tary of State until two months after notice'of the 
suit has been served upon him ‘There is no quali- 
fication of this requirement and no qualificaton 
can be reed into the section. Tu accept the inter- 
pretation that where there is no cause of action 
against ‘the “Secretary of ‘State who is impleaded’ 
merely 9s pro forma defendant, or where no relief 
against himis claimed, no notice is required would 
entail reading into’ the section a -qualification : that 





s, 63 





in a suit ageinst the Secretary of State notice is: 


not required where no relief is sought as against 
him. It is impossible to insert these words in' the 
section or to read the section as if these words 
found a place in it. SEORETARY oF STATE For INDIA IN 
©ouNciL V. AMARNATH Pat. 690 
8..80—Suit ` against ‘Railway administra- 

- tion which'is a company—Notice under s. 80— 

Whether extends time to save limitation. 

Where the Railway administration (The Bengal 
Nagpur Railway) against which e suit is filed isa 
company and not owned by the Secretary of State 
for India, a notice ugder s. 80, Civil Procedure 
Code, will not help the plaintiff to extend time to 
save limitation if, it is otherwise barred? RAMLAL v. 

Ascent, B, N. Ry. Co., LTD., OALOUTTA Nag. 867 
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$.92—Suit under, where to be broughi-- 

Jurisdiction of Court. ; 

‘A suit under s. 92, Civil Procedure Code, should be 
brought where the subject-matter of the trust, that is 
to say, the trust property or the trust money or any 
part of it, is‘situate. ANNAMALAI OHETTIAR 9, SOLAI- 
YAPPA CHETTIAR Mad. 177 
— 8s. 94, 151, 0. XXXIX, r.i, O. Kli, TV. 5 

—Connected suits—-Same question in issue—A ppeal 

in one suit only~-Power of Court to stay execu- 

‘tion of other decree by injunction, pending 
appeal. 

The same question was issued in a mortgage 
suit and a partition suit-and the partiea agreed 
that the mortgage suit may te decided in accord- 
ance with the finding in the partition suit. Both 
the suits were accordingly decided. The aggrieved 
party appealed against the decree in the partition 
suit alone and applied for an injunction to restrain 
the opposite party from ,executing the mortgage 
decree pending the decision of the appeal: 

Held, that the Court had no power to grant an 
injunction staying execution of the mortgage decree 
under O. XLI, r. 5 or under s. 94 or s. 151, or 
O. XXXIX of the Civil Procedure Code. T. S. 
BANKARA IYER v. MUHAMMAD GANNI Rowtner Mad. 721 
-§.96(3). Ser Civil Procedure Code, 1908, 
s. 104, el. (1) 728 
'S. 99, if applies to proceeding under Agra 

Tenancy Act—~S, 99, if consistent with s. 133, 

Agra Terancy Act. ; 

‘Section 99, Civil Procedure Code, lays down that 
a Court of Appeal will not disturb a decree on the 
ground ‘of misjoinder of causes of action. Section 99, 
Civil Procedure Code, Applies to proceedings under 
the Agra Tenancy Act, and there is nothing in it, 
which is inconsistent with s. 133 of the Agra Tenancy 
Act. Data Ramu Juao Lat ' All. 759 

$:100—Finding of fact based on documents 
which are instruments of title—Whether can be 
challenged in second appeal. 
. Afinding based upon documents which are instru- 
ments of title and not merely historical material, even 
if one of fact, can be challenged in second appeal. 
AMJAD HUSAIN v. NAWAR ALI ‘Cudh 158 
s. 100— Second Appeal—Finding of fact 
however gross is binding. 

A finding of fact in second appeal is binding 
upon the High Court, however gross or inexcusable 
that finding may be. Friem Moaan LAL-RAM GOPAL v. 
Firm Upar RAM-SEWA RAM . Pat. 516 

s. 104, cl. (1), O. XLII, r 1 (mi. 5. 96 

(3), O. XXIH, r. 3— Compromise cf suit- Compro- 

mise recorded without any odjection—Whether 

decree by consent ~ Order, whether appealable, 

An appeal lies against an order recording a com- 
promise even when there lias been- no dispute or 
contention before the trial Court as tothe factum of 
the compromise and the order was made ex parte. 
NAMBURI SURAPARAJU v. NULU VENKATARAT.NAM 

Mad. 728 
s. 110—Scope and meaning 0f-—“Substantial 
question of law," significance of. ; 

‘Under s. 110, Civil Procedure Code, it is incum- 
bent upon tne Court in a case where the appellate 
decree affirms the decree of the lower Court, to be 
satisfied, before it burdens the Judicial Committee of 
the Privy Council with the hearing of tae appeal, that 
a question of law is involved in the eppeal. Tne 
words ‘substantial question of law’ in tne section 
import this sense. They donot involve the con- 
struction,taat they do not mean a question of law 
which the Court thought was reasonably debatable, ' 


Margana, 











— 





‘Vol.-161] : 
Clvlf Procedure Code —contd. 


but any alleged question of law, good, bad or indiffer- 
"ent, which it decided against the clients would sub- 
‘stantially affect their rignts. Merely because Counsel 
“on benalf of the applicants in an application for leave 
to appeal to His Majesty in Council asserts that a 
question oflaw arises, it doesnot follow that the 
appeal involves a substantial question of law. : M. ©. 


Patan v. Hoosarn Goonam ARIF Rang. 383 
S. 115. 
See Civil Procedure Code, 1908, s. 11 493 


Ser Civil Procedure Codé, 1908, O. XXI, r. 89 424 
Ser Civil Procedure Gode, 1908, O. XLI, r. 10 233 
See Provincial Insolvency Act, 1920, s. 75 311 
m S. 115— Government of India Act, 1915, 

(5 & 6 Geo. V, Ch, 61), s. 107—~Agency ‘Rules, r. 46 

— Power of High Court to revise orders of Agency 

District Munstfs. 

_ There is no inconsistency between the Agency 
Rules and the provision relating to the power of 
superintendence of the High Oourt contained in 
`s. 107 of Government of India Act and cl. 16 of 
the Letters Patent and the High Court has undoubted 
jurisdiction to entertain arevision petition against an 
order of an Agency District Munsif. ADHIKARI 
Venku NAIDU v. MAHADEV SANYASI Mad. 310 F B 
s. 115—Order of restoration and order 
refusing to grant review of the same—Whether 
constitute ‘case’ within s.115—~Held, on facts that 
lower Court had no jurisdiction to go on with pro- 
ceedings after abatement of appeal in High Court. 

Against a final decree for partition an appeal 
was filed in the High Court by one R. During the 
pendency of this appeal the appellant applied to the 
High Court praying that on injunction may be 
issued to the respondents restraining them from 
making alienations or building on the portions 
allotted to the different co-sharers, as any such 
action might result in irreparable loss to the 
appellant. The prayer was granted in certain 
yespects. R applied for demarcation of certain 
properties with a view to building ‘thereon and a 
Commissioner was appointed for the purpose. The 
respondent who hal also made a similar application 
raised obiections and put in several applications 
but no orders were passed thereon. A report was 
made by the Commissioner and after recording evi- 
dence a date was fixed for arguments. But both 
parties being absent, the application of R was 
dismissed in default and the proceedings were 
consigned to the Record Rocm: R died in the meantime 
and the appeal abated. Subsequently the respondent 
applied for revival of the proceedings which were 
restored to the file. An application for review of this 
order was also dismissed: 

Held, that the order of restoration and the order 
refusing review related to an application for 
restoration of procéedings dismissed in default 
and constituted a case within the meaning of s. 115, 
Civil Procedure Code, 

Held, also that the lower Court had no jurisdiction 
to go on with the proceedings after abatement of the 
appeal, Muzammap Sapiq v. SAMI-UL-NISA Lah. 212 
—— s1115—Wrong decision by District Judge, 

whether ground for revision. 

That the District Judge has given a wrong deci- 
sion is no ground for interference on revision. 
PEOPLES Bank or NORTHERN INDIA LTD. v. KANHAIYA 
LAL GAUBA Lah. 197 
ss. 115, 24—Munstf making complaint after 
deciding case—Applicability of s. 439, Criminal 
Procedure Code (Act V of 1898)—District Judge, 
when can transfer case to Sub-J udge. 

Where a Munsif makes a complaint after deciding 





— 
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the cise, revision froman order in such proceedings 
lies under s. 115, Civil Procedure Code, and not under 
s. 439, Criminal Procedure Code. 

The District Judge cannot transfer cases to the 
Sub-Judge unless the latter is competent to try or 
dispose of the same. Saiva Prasan v. PASLAD SINGA 

All, 322 
— 8 141. 


Seu Civil Procedure Code, 1908, O. IX, r. 2 840 
Sre Civil Procedure Code, 1908, O. XXI, r. 58 107 

S.144-—Order making over properly in 
dispute not varied—Remedy of aggrieved party 
held not to lie under s. 144. ; 

Where ths decree in consequence of which the 
property in dispute was made over to the opposite 
perty has not been varied, and the order passed 
by the Court was that the property was to be 





mede over to him along with another on their 


furnishing security which was ordered to be furnish- 
ed only to meet any claims arising out of the 
result of the appeal to the Privy Council and the 
present claim did not obviously fall within that 
category, and the petitioner , had obtained only a 
declaratory decree which was incapable of execution: 

Held, that although ib may be that the petitioner 
was entitled to get the property from the opposite 
party, yet his remedy did not lie under s. 144, Civil 
Procedure Code. PATET MUHAMMAD v. SARDAR ALI 





SHAY Lah. 444 
s. 146. Ser Execution 740 

— e, 151. 
Sae Civil Procedure Cade, 1908, s. 47 21 
Ser Civil Procedure Code, 1908, s. 94 7 21 
Sre Decrees 16 


7 
m S, 151- Government of India Act, 1915, (5 & 

6 Geo. V, C. 61), s. 107— Revision—Inherent power — 

Executive order of an interlocutory nature — 

Government not made party—Interference. 

W here though the order of the lower Court is any 
executive order of an interlocutory nature and the 
Government is not made a party the High Court can 
interfere in such orders in revision, under s. 107, 
Government of India Act, read with s. 151, Civil 
Procedure Code. BELI Ram v. Lan Saau Lak. 246 

§.151—Inherent jurisdiction irregularly 
invoked—Effect. 

Where a Court has inherent jurisdiction to try a 
particular suit, but its jurisdiction is irregularly 
invoked, a litigant, by his conduct, may he pre- 
cluded from msintaining in the circumstances of the 
case that the suit was not maintainable as framed. 
ASGAR ALI v. O. V. R. M. Fira Rang. 887 
—— 8,151—Inherent powers—A pplication under 

O. KAI, r. 58 by stranger—Decree-holder ignorant 

of application and date of hearing due to default 

of officers of Court--Order on application in 
absence of -decree-holder—Inherent power, if can be 
invoked. 

A judicial order wnich may affect or prejudice 
any party cannot be finally made unless he has been 
afforded opportunity to be heard; and if such an 
order is made ex parte, that is tosay, without notice 
to the opposite party, it would be made subject to the 
implication that ibmay be revoked at the instance 
of any party prejudiced thereby; and the Court has 
inherent power to givesuch directions as the justice 
of the case may require. 

Where the ignorance of the decree-holder regard- 
ingine date of hearing was due to the default of the 
officers of the Court and in cons@juence an order on 
the stranger's application ander O. XXI, r. 58, Civil 
Procedure Cod&, was passed in his abgence : 

Held; that the Court had power to recall the order 
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by invoking the powers conferred on.it bys. 151, 


Civil Procedure Code. MOHARMANI KUER v. BHAN- 
KUMAR OHAND Pat. 933 
$.151—Mere fact that application men- 
tions s. 151 in heading —Whether conclusive of fact 

that it is under s,151. 

The mere fact that an arrlication mentions in the 
heading s. 151, Oivil Procedure Code, is not 
conclusive of the fact that it is under s. 151, as most 
of the applications are drawn up carelessly 
by the clerks of pleaders and 8. 151, Civil 
Procedure Code is frequently quoted in the heading 
indiscriminately and almost as amatter of course. 
The Court must look to the substance of the applica- 
tion and not te the mere mechanical quotation of the 
section, in order to do substantial justice between the 
parties. Bur SINGH v. ANJUMAN DESI, SOHAL 

Lah, 21 
——— 0.1, rr. 3,0. XXI, r. 63—Attachment—Ob- 
jection—Removal of attachment — Suit under 

0. XXI, r. 63—Original defendants, if proper 

parties—Joinder of parties. 

The plaintiff firm obtained a decree against A 
and B and attached certain property in execution. 
CG. and D who were daughters of A and B object- 
ed to the attachment successfully and obtained 
orders for’ removal of attachment. Plaintiff then 
filed a declaratory suit against C and D making 
A and B also parties. C and D objected to this 
on the ground that A and B were not necessary 
parties: 

Held, that O. I, r. 3, Civil Procedure Code, made 
it quite possible for A and B to be made parties 
to the suit. and they were possible though not 
necessary parties. S. N. V. R. Oaertiar Firm v. Ma 
Lay g é Rang, 950 
———.0.1,r,10, O. KXXKIV—Parties— Omission 

to implead person interested vn equity of redemp- 

tion, whether fatal. 

Failure to make a person interested in the equity 
of redemption a party to the mortgage suit is not 
fatal, as the Court may exercise its powers of 
joining parties under O. I, r, 10, Civil Procedure 
Code. SATYADEVA Narayan SINZA v. TIRBENI Prosap 

i os Pat. 579 
-—O.1,r.10 (2)—Striking off of party— 

Power of Court. 

Tne only provision which provides for striking 
outa party is O. I, r. 10 (2), Civil Procedure Code, 
This gives the Court jurisdiction to strike off from 
the record the name of any party improperly 
joined, that is to say, any party who is not a 
proper party. The rule gives no power to strik- 
off a party whois properly joined even though he 





isnot a necessary party. S. N. V CrETTIAR 
Piru v. Ma Lay Rang. 950 
O.ll,r. 2 See Mortgage 698 


O. ll, r, 2~ Attachment of Ts house—Obdjec- 
tion by purchaser of particular portion being 
three-fourths share of other co-sharers at private 
partition —Partition not proved - Decree for three- 
fourths of that portion - Suit by purchaser and his 
vendors for three-fourths of other portion~—Suit 
held not barred by Ô. II, r. 2. 

A house was attached in execution ofa decree 
against T, One R objected to the attachment of a 
portion of it on the allegation that that portion which 
represented three-fourths of the house had been 
sold to him by S who  owned-one-half of the house 
and A who owned one-fourth. It was alleged that 
the particular portién had fallen to the share of S 
and A asthe result of a private partition, Ib was 
eventually heldeby the Court that this private 


` 
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partition was not proved and that the entire house 
was the joint property of §, A and T. On this find- 
ing a decree in respect of three-fourths of the portion 
which formed the subject-matter of the suit was 
granted in favour of R. Thereupon R and his 
vendors S and A brought a suit for a declaration that 
they were entitled to three-fourths of the . remaining 
portion of the house: 

Held, that the causes of action for the two suits 


-were different and hence O. H, r. 2, Oivil Procedure 


Code, did not apply. Ram Narain v. Jawanir Mat, 
Lah, 731 
O. |, r. 2—Whether.bars perse suit brought 
on different cause of action—Suit for land on 
ground that transaction was sale—Fatlure of suit 
on finding that transaction amounted to mortgage by 
conditional sale— Subsequently suit on ground that 

it was morigage——Maintainability of. 

Order II, r. 2, Civil Procedure Code, does not bar 
per se a subsequent suit broughton a different cause 
of action. Itonly purports to bar suits brought for 
claims omilted from former suits and arising from 
the transaction under which the claim was macein the 
former suit and splitting up ofthe reliefs in respect of 
the same cause of action. It does not require that where 





‘several causes of action arise from one transaction, 
the plaintiff should sue ‘for all of them in one suit. 
The rule is directed to securing the exhaustion of the 


relief in respect of a cause of action, and not to the 
inclusion in one and the same action cf different causes 
of action, even though they arisefrom the same 
transaction, 
Where asuit for possession of land alleged to be 
brought by the plaintiff failson the ground that the 


‘transaction amounted to a mortgage by conditional 
‘sale and nct to an agreement to purchase coupled 


with an agreement for sale, it does not operate as a 

bar to a subsequent suit based on the same transac- 

tion as having constituted a mortgag>. U Po KE 

v. U Po TEIN Rang. 820 

— —~— O. HEr, 1— Recognized agent, whether can 
crgue appeal on. behalf of principal. 

Order HI, r. 1, of the Code of Civil Procedure 
provides that “any appearance, applicaticn or act” 
in any Court may be made or done by a recog- 
nised agent. The words mean no more than that 
he can appear, make applications and take such 
steps as may be necessary in the course of the 
litigation fur the purpose of the eese of his prin- 
They 
cannot justify a recognised agent being’ allowed to 
argue and plead. If such a practice were counten- 
anced, theresult of if would bs to allow unquali- 
fied persons undar the'garb of special agents to 
assume the roll of pleadergs and begin regular 
practice as such. Jivan LAL v. Property or Ram 
RATAN Oudh 538 (a) 
em OU, 4. See Lahore High Court Rules 
and Orders, Vol. V, Chap. VI-B 764 
- O, VI, r, 17—Appellant seeking amendment 

of plaint inappeal on ground of typist's mistake 

—No explanation—Amendment cannot be granted, 

Where no sufficient explanation has been offered 
why the alleged mistake cof the typist in copying 
the draft plaint was not discovered by the plaint- 
‘iff till after the disposal of the case by the lower 





‘Court the plaintiff's prayer in appeal for the 
‘amendment of the plaint cannot be granted. 
APURBA Kriszna MITRA v. Ram BAHADUR Fat. 862 


—— — O, VI, r. 17— Pleadings—Amendmentin ap- 
peal, when can be allowed. ' 
The pleadings might be allowed to be amended at 

any stage of the proceedings even before an Appellate 
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Sourt, but the principle safeguard in a matter of this 
zind isthat the other side should not in any way be 
prejudiced or taken by surprise nor shoulda new 
gase be attempted to be made out by the altered 
leading. Toa certain extent there would be a little 
{inconsistency when a new plea is allowed to be 
aken, but that in itself.should not be the reason 
for refusing an application for amendment. 
GOVIND Ram o KASHI Nata All. 903 
— — 0.VIl,r.111 (b). Sse Court’ lees Act, 

1870, s. 7 (av)’ 384 
-— C. 1X, rr. 2, 9,0, KALIH, r.1,s. 141—Swit 

dismissed for default—Application for restora- 

tion—Process-fees tendered late and not accepted— 

Application dismissed—Appeal against order, 

whether lies—S. l4l applicability. 

The procedure provided in the Code in regard 
Ito suits should be followed only as far as if can 
Ibe made applicable, while a Court hus seisen of 
sniscellaneous proceedings. Where an express or 
special procedure is provided for a . particular 
«proceeding, -s. 141, Oivil Procedure Code, 
«cannot be applied so as to defeat the 
soperation of such provisions. Section 141 is an 





snabling section; in other’ words. whero a party 


khas instituted a proceeding in an original civil 
matter and the Court nas to adjudicate upon such 

roceeding, the party or tne Court may look into 
the procedure prescribed for a suit in order to 
"follow the same for the purpose of the proceeding 
Kn the absence of any express procedure presrcib- 
ed by the Code for the proceeding itself, 
3. 141 should not beso worked as to imppse a dis- 
«ability upon any party. a . 

The plaintiff's suit was dismissed for default of 
aippearance; the plaintiff applied for restoration of 
Whe suit; he. had not deposited process-fee 
Mor the opposite party till 7 days before the date 
Mixed for hearing of the restoration application. 
The Munsif, however, refused to accept the process 
Wee and observed that there was not sufficient 
Mime‘left for the ‘service of the notice in the ordi- 
roary course on the unserved opposite party. Ths 
wesulb was that when the application for restora- 
Wion came . fot hearing, the Munsif passed the 
"following order:—“Notice could nit be issued to 
upon opposite party on account of the appli- 
cant’s paying process-fee, etc., as late os May 12, 


L934. The application is dismissed for non-prosecu- . 


Wion with. costs to the contesting opposite parties.” 
The plaintiff before the Munsif was prepared to 
make the risk of late deposit of process-fee and 
preyed that if dasti summons were handed to him 
e would serve the opposite party . himself but 
even that request was not granted. Against this 
order the plaintiff went in appeal to the District 
Judge and there a preliminary objection was taken 
khat no appeal lay to that Court: 
Held, that under O. XLII, r. 1, cl. (e), Civil Proce- 
«dure Code an order under r. 9of O. IX, rejecting an 
application (in a case open to appeal) for an order 
to seb aside the dismissal of a suit is appealable, 
Order IX, r. 2 does notin terms apply to an applica- 
tion for restoration. It applies where a suit has been 
dismissed for failure of the plaintiff to pay the court- 


«service. Before, therefore, the defendants’ conten- 
tion can be upheld, the Court must be satisfied 
‘that the order was under r. 2.. 

Held, also, that if there were no express provision 
in the Code, the Court might have sought the aid 
of O. IX, r. 2, but as it is, O. IX, r. 9, prescribes 
ea express procedure . for an application of this 
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nature, and, therefore, the aid of s ll, could hot 
be invoked in order to bring the case within 
O. IX, r 2 and thus deprive an unsuccessful ap- 
plicant of the substantive right of appeal given 
to him under O. XLIII,r.1. Order IX, r. 2, there- 
fore, did not strictly apply, because there was no 
actual failure of the plaintiff, but there was a 
refusal by the Court to accept the process-fee Uma 
Darr UPADHYA v. ZAKIA BIBI All. 840 
aan m O, IX, r. 8—Date fixed for return of 

Commissioner's Report -Whether date of hearing 

— Dismissal of suit under O. IX, r. 8, on such date 

—Legality of. 

Where a Commissioner is appointed and he is 
asked to submit his report by a certain date and 
before that date he applies for an extension of time, it 
is for the Court to extend the time or to refuse it. The 
parties have nothing todo inthe matter and the 
date on which thereportis due is not the ‘cate cf 
hearing’. Dismissal ofthe suit on such date pur- 
porting to act under O. IX, r.8, is without jurisdic- 
tion, Mano. ar Dass v Brranpari S_EIK..UPGRAIN 

Lah. 790 
m O IX, r. 9. See Civil Procedure Orde, 

1908, O. IX,r 2 840 
————-—. O, 1X. r G—Rule, if applies only when 

application has been dismissed on merits. 

There is no warrant for confining the operaticn 
of ©. IX, r. 9, only when an application has been 
dismissed on the merits. Uma DATT UPADAYA v., ZAKIA 








BIBI All. 840 
— O IX, r. 13 Ske. Provinci:l, Insolvency 

Act, 1920, s. 56 723 
XI, r. 4&— Non-compliance with 


O. XIII, r. 4— Document, whether admissible. 
Non-compliance with O. XII, r. 4, Oivil Pro- 
cedure Code, however, reprehensible does not make 
the document inadmissible, in evidence. MUKHI Ram 
v. Kamta. Peasap Batam Das Pat. 164 
O. XVH, rr.2, 3 - Hearing of suit, mean- 


ing of. 

Order XVII, rr. 2 and 3, Civil Procedure Code, 
apply only to cases where the actual hearing of the . 
suit has been adjourned and by the hearing of suit is 
meant the hearing at which the Judge would be either 
taking evidence or hearing arguments or would have 
to consider questions relating to the determination 
of the suit which would enable him finally to come 
to an adjudication upon it. But in cases where it 
was clearly never intended that there should bea 
hearing of the suit in the ordinary sense of the word, . 
but merely some interlocutory matter decided between 
the parties as tothe future conduct ofthe suit, the 
provisions of these rules have no application, 
Manogar Das v, BIRANDARI SBEIKHUPURAIX Loh, 790 
a QO XVIL, v.15. See Civil Procedure Coda, 

1908, O. XX, r2 . 967 
— O, XX, r. 2, O. XVII, r. 15—Judgment 

written by Judge after he ceased to be Judge— 

Successor pronouncing it—V alidtty—Successor-in« 

office, if bound to pronounce iż. ` 

Under O. XX, r. 2, Civil Procedure Code, it is not 
necessarily incumbent upon the successor of the 
Judge who wrote the jadgment after he hed ceased - 
y a Judge cf the Court in which., 
the trial was held, to pronounce the judgment that 
had been written by his predecessor, He has a 
discretion in the matter, and ifheisin doubt as to 
the correctness of the: judgment that has been 
written by his predecessor, he oug&t either to act in 
accordance with the provisions of O. XXVIII, r. 15, 
or to hear the cfse de novo. Where aejudgment ig 


ceased to haya 
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jurisdiction to act as such Judge, and is subsequently 
delivered by his successor-in-offics under O. XX, 
r. 2, itis a valid judgment. HARGULAL v. ABDUL 
Gany HAJEE Is aq Rang. 967F B 
—— O. XXI, rr. 2, 16—Transfer of decree— 

Transfer admitting uncertified payment and autho- 

rising transferee to execute for balance—Uncerti- 

fied payment whether can be recognised. 

Whoera in transferring a decree the deeree- holder 
admits receipt of an uncertified payment made 
towards the decree, the transferee of the decree 
is entitled to execute the decree only in respect 
of the amount of the decree which remains due 
after giving ne to the Wa a admitted 

_ ALLURI BAPANNA v INUGANTI VENGAYYA 
Prins Mad, 830 
O. XXI, r. 16—Decree obtained by Bank 

transferred to another Court for execution - Bank 
going into liquidation—Official Liquidator opply- 
ing for execution to transferee Court— Decree, 
if can be executed at his instance on behalf of 

Bank—Companies Act (VII of 1913), s. 179. 

4 Bank obtained a money decree against the 
respondent and had tne same transferred to another 
Court for execution. After the transfer, tne Bank 
went into Hquidation and the Official Liquidator 
applied to the transferee Court for execution, — This 
baling rejected, the Official Liquidator appeared in the 
name of the Bank and it was contended that O. XXI, 
r. 16, Civil Procedure Code, does not apply to the 
facts of the case as the Official Liquidator does not 
come within the ambit of the expression “trans- 

of the decree.” 
D that the Official Liquidator was merely the 
agent of the Gourt for the purposes of liquidation 
of the Bank. The decree did not vest in him. He 
could not take any proceedings in execution in his 
own name, On the other hand s 179, Companies 
Act, makes it quite clear that the Official Liqui- 
dator shall have power with the sanction of the 
Oourt inter alia to institute or defend any suit or 
prosecution or other legal proceedings, civil or 
criminal, in the name -or on behalf ofthe Company. 
The Official Liquidator was not the transferee of the 
decree and therefore the decree could be executed 
by the transferee Court on his application made on 
behalf of the Bank in liquidation and in its name. 
LAYALLPUR BANK, LTD. v MANOEAR Lat Lah. 662 
enara ma —-©. XXI, r. 17. See Civil Procedure Ccde, 

1908, s. 63 93 
~~ O, XXI, r. 18—-Scope of. 

Order XXI, r. 18, Civil Procedure Code, does not 
provide, that all decrées outstanding in the same 
Court must necessarily beset off against each other. 
It merely provides that when two rival applications 
for execution are pending, execution must be car- 
ried out by satisfaction of smaller decree and partial 
satisfaction tothe sameextent of the larger decree. 
Kunazan OAND v. MOTI BINGA : Lah. 418 
L O, XXI, r, 22—Alteration. of r. 22 by 

Lahore High Court—Limitation for taking out 

xecution. | 

By Notification No. 125 of April 7, 1932, O. XXI, 
t. 22, has been altered by the Lahore High Court 
extending the period of limitation in.which execution 
must be taken out from one year to two years, 
Hara SING 4 v. Lana BINGA Lah. 216 
0. XXI, r. 43, 8. 115 —Rewvision—Other Te- 

medy open—A pplication in revision—Matntatn- 

lity. < , 

a ay to a civil proceeding wants the High 

Court to exercise the discretionary powers under 





5, 115 of the Code he. must satisfy the Oourt that. 
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he has no other remedy open to him to set right 
what he alleges to have been illegally, irregularly or 
without jurisdiction done by a subordinate Court. 
Bank OF CBETTINAD, LTD. v. Maung Po Lu Rang. 258 
— O. KAI, r.44. Sex Penal Code, 1860, s. 424 
§53 

O. XXI, r. 46, cl.'3). See Civil Procedure 





Code, 1908, s. 64 473 
——_—— O. XXI r. 46, cl. 3—Payment under— 
Nature of. 


The payment contemplated by O. XXI, r. 48, cl. (3), 
Civil Procedure Code, is a payment into the attach- 
ing Court so as to be availeble for the attachment 
creditor and nota payment to the particular Court 
house when the payment is ear-marked for some 
other purpose. P S. NARAYANASWAMI AYYAR v. A, 
MALLU Mad 473 

— O. XXI, r. 50 (2)— Decree against firm— 

Execution sought against partner—Transjer of 

decree imposing duty to grant leave under 

0. XXI, r. 50 (2) to transferee Court—Order im- 

posing duty, tf ultra vires, 

Where a decree egainst a firm was sought to be 
executed against a partner and the decrea was 
transferred to the Karachi Oourt by the Bombay 
High Court imposing upon the transferee Court the 
duty to grant leave under O. XXI, r. 50 (2) and 
determine the liability of the partner: i 

Held, the part of the order imposing the duty was 
ultra vires and could not be executed by the trans- 
free Oourt. Bririsa INDIA Steam NAVIGATION Co, 
Lrp. v. A. M. JIWANJEE & Co Sind 524 
— O,XXi, r. 52. Ser Civil Procedure Ccde, 
1908, 5. 46 418 
~ O. XXI, r. 53— Representative of holder of 

attached decree- Whether can make objection in 

execution proceedings of that decree. 

The rapresentative of the holders of an attached 
decree is entitled to make an objection inthe exe- 
cution proceeding of that decree. Bacan Lar l 








AMAR SINGH All. 103 (a) 
——— O. KAI, r.58. Sex Civil Procedure Oode, 
933 


1908, s- 151 

———— QO, XXI, rr. 58, 63—Attachment of mort- 
gaged property made though wnnecessary—Objec- 
tion under O. XXI, r. 58—Competency of —Decision 
made thereon~—~Remedy of dissatisfied party. 

When an attachment of mortgaged property ‘has 
actually been made, although such an attachment 
was unnecessary, an objector is entitled to come into 
Court and make an objection under O. XXI, r, 58 
Civil Procedure Code, and when a decision is made 
thereon the only remedy for the dissatisfied party is 
a suit under O. XXI, r. 63. Diwan UgAND v. RUP 
CHAND : Pesh. 194 
—O. XXI, r. 58,5. 141, Sch. |i.— Proceedings 

under 0. XXI,r. 58, whether proceedings in 

execution ~ Whether can be referred to. arbitration 

—Sch. II, whether applies. 

An objection under O. XXI, r. 58, Civil Pro- 
cedure Code, creating. as it does a dispute be- 
tween the decree-hulder and a person claiming 
property which the decree-holder sseks to put 
to sale as being the property of his judgment- 
debtor, is.a matter relating to the execution, 
discharge or satisfaction of a decree and isa pro- 
ceeding in execution, and it cannot be held to be. 
an. ‘original matter’ and to such a proceedings the 
provisions of Sch. II, Civil Procedure Code are not 
applicabe. Slchedule II does not apply of its own 
force and if isnot rendered applicable under the 
provisions s, 141, Civil Procedure Code. Frrm 
SARJU LAL-BEHARI LAL v., SUKHDEO Prasan All, 107- 
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———-—Q. XXI, r.62—Transfer of Property Act 
(IV of 1882), s. 68 (1) (d)—Objection under 
0. XXI, r. 62 disallowed—Held on facts that 
mortgagee ought to have filed regular: suit to 
enforce mortgage and that s. 68 (1) (d), Transfer of 
Property Act, had no application. 

S and B were two brothers who owned a 
share in a village. S made a will of his half 
share to his wife's brother U on March 21, 
1928. On February 11, 1980, U made a gift of the 
share, which he had received from S, to B who 
became the exclusive owner of the entire share. On 
May 14, 1930, B made a mortgage with possession 
of 4°10 acres out of his share in favour of P, father 
of the plaintiffs. Before the execution of this deed 
of mortgage one R a creditor of S had obtained 
a simple money decree against U and A 
the widow of S to be realised from the assets of 
the deceased S. In execution of this money decree 
R put 2 acres odd out of the mortgaged property 
to sale. The plaintifs made an objection under 
O. XXI, r. 62, but it was disallowed and the 
attached property was sold. The auction-purchaser 
also obtained formal delivery of possession against 
the plaintiffs. Thereupon the plaintiffs brought a 
suit for recovery of the mortgage money or 
in the alternative for having the security made 
good by their being given possession over other 
land in lieu of the land from which they had 
bsen dispossessed: 

Held, that the mortgagor had admittedly put the 
mortgagee in possession of the mortgaged property 
and no disturbance of possession was made by him. 
Nor could it be said that the auction-purchaser 
was claiming under a title superior to that of the 
mortgagor. The order disallowing the objection 
under O. XXI, r. 62, was manifestly incorrect. 
The decree obtained by R was realisable from the 
assets of S. The property in suit could not be 
regarded as such assets. Section 68 (1) (d), Trans- 
fer of Porperty Act, has no application to a 
case where the dispossession is due to the 
mortgagee’s own default. If a suit had bean 
instituted by the mortgagees after the sam- 
mary dismissal of their objection they could have 
eusily protected their possession against the claim 
of the auction-purchaser. In these circumstances 
the suit of the plaintifs was not maintainable 
under s. 68 of the Transfer cf Property Act; 

Held, further, that as regards the covenant for 


quiet enjoyment contained in the mortgage 
deed it did not advances the plaintiffs’ cass 
any further. The covenant did no more 


than provide for the sama protection as is given 
in s. 68 (1) (d) of the Transfer of Property Act. 
‘The words “any other- person” used in the deed 
referred only to persons who cause disturbancs 


under a title and not to a person like the auction. 


purchaser in the present casa, Baarats Ram v. BENI 


Dorr Oudh 821 (b) 
-—-—— 0. XXI, r. 63. 
950 


Sze Civil Procedure Code, 1903, O.I, r.3 
Sge Civil Procedure Coda,’ 1903, O. XXI, r. 58 

194 
Sze Transfer of Prop2rty Act, 1882, s. 53, as 
amended 205 
O. XXI, r.63--Suit under r. 63 by attaching 
creditor—kRight to attach and bring to sale 
property by avoiding alleged fraudulen: transfer, 
sought—Objection as toformof suit not raised 
in trial Court—Whether can be raised ın appa. 
When a suit is brought under O. KAT, r. 63, Civil 
Porcedure Oode, by an attacning creditor to establish 
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his right to attach and bring to sale certain property, 
and in order to succeed, it is necessary to avoid a 
transfer of the property on the ground that the transfer 
has been made with intent to defeat or delay the cre- 
ditors of the transferor, the suit must be brought in 
the form of a representative suit. A trial Court 
should see that a suit ofthis nature is brought in 
a representative capacity, and, if necessary, can 
direct the plaintiff to take proper steps to put 
matters right. But where such e suit is not brought 
in a representative capacity although it should have 
been so framed, and no exception to the form of the 
suit was taken in the trial Court, the objection can- 
not be allowed to be taken in the Appellate Court. 
ASGAR ALI v. O. V. R.M. Firm Rang. 887 

—O, XXI,r.66. Sze Civil Procedure Code, 
1908, O. XLI, r. 6 (2) 936 


—Q. XXI, r. 66—Setting aside of execution 
sale—Absence of notice under r. 66, whether good 
round. 

The fact that no notice had been issued under the 
provisions of O. XXI, r. 66, though a material 
irregularity, does not of itself vitiate the sale. 
Hara Since 4. LABH SINGA Lah. 216 

—O XXI,r. 89. 
Ser Civil Procedure Code, 1908, O. XXI, r.92 26 
Sze Transfer of Property Act, 1882, s. 55 (2) 963 


O. XXI, r. 89, s. 115 — Application to set 
aside sale—Tender by person acquiring interest 
after sale—Court allowing application—Revision, 
maintainability of. 

‘ A decree was obtained against M and others by S 

decres-holder. The latter sold a house of the judg- 

ment-debtor and the applicant A purchased it at an 
auction sale. On May 12, 1934, the judgment- 
debtors applied to have the sale set aside under 

O. XXI, r. 89 of the Code of Civil Procedure. Ia 

this application the jJudgment-debtors stated that 

they and M had entered into an agreement for sale 
of the house and the, judgment-debtors had instruct- 
ed M to pay a sum of Rs, 244 for payment to the 
decree-holder and Rs. 25 for payment to the auction- 
purchaser. Tender was made in Court by M alone 
for deposit of this sum uf Rs. 269 made up of these 
two items of Rs, 244 and Rs. 25. The Court exe- 
cuting the decreas accepted the tender and set 
aside the sale. The auction-purchaser contended 
that the tender was bad because the money was 
paid by M alone who was neither the judgment-debtor 
nor a person who had acquired any interest in 
the property that had been sold. The lower Appel- 
late Court rejected tnis contention and held that the 
tender was good and that the order of the execut- 
ing Court setting aside the sale was valid. The 
auction-purchaser went in revision and contended 
that the lower Court had exercised a jurisdiction 
not vested in it by law by setting aside the sala 
made in favour of the auction-purchayer : 
Held, (i) the would-be purchaser M acquired an 
interest in the immovable property, that had been 
purchased by the auction-purchaser 9 after the auc- 
tion sale in favour of S had taken place. He, there- 
fore, prima facie would not be entitled tu haye 
the sale sat aside on his depositing 5 per cent. of 
the purchase money and the amouns specified in the 
proclamation of sale as that for the recovery of 
which the sale was ordered, 
(ii) The lower Court had ypt exercised a juris- 
diction not vested in it by law, or failed to exer- 
cise a jurisdigtion so vested or acted in the exercise 
of its jurisdiction illegally or with material irre. 
gularity and, therefore, the High Court would nog 
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interfere inrevision. Szanxar PARSAD v. MOHAMMAD 
Tag Oudh 424 
= —O. XXI, r. 90—Ezecution—Sale—Com- 
- promise between decree-holder, auction-purchaser 
and judgment-debtor to confirm sale without pay- 
. ment of balance of purchase money—Petition to 
record compromise, whether can be refused on ground 
; that thirty days after sale have not expired. 
Where after the sale in execution, the deeree- 
holder, auction-purchaser and the judgment-debtor 
enter into a compromise to confirm the sale with 
the auction-purchaser having to pay the balance of 
purchase money, the fact that the period of thirty 
days for confirmation of the sale has not expired 
is no reason for rejecting or refusing to record the 
petition of compromise, though it would be a good 
reason for refusing to confirm the sale before the 
expiry of thirty days. INDERDHO TIWARIUV Ram Ran 
BIJAY PrasaD SINGH Pat. 714 
—O. KAI, r. 9O—Order on appeal against order 
dismissing objection under r. YU—Second appeal, 
whether lies. 
“No second appeal lies 
appeal against an order dismissing an 








from an order passed on 
objection 





tinder O. XXI, r. 90, Civil Procedure Oode. Hara 
SINGH V, LABH SINGA Lah. 216 
- —O. XXI, r. 90—Sale held before expiry of 


` 30 days—Sale, when nullity — No mention of 
` encumbrance in-sale—Whether substantial loss to 
. judment-debtor. 

‘ . The fact that the sale was held before the period 
of 30 days had elapsed, though a material irregularity, 
its effect is not to make the sale anullity without 
proof of substantial injury thereby to the judgment- 
debtor. - 

That theland had been sold without menticning 
encumbrances onit is a geod groundfor an 
objection being raised by the auction-purchaser, but 
it cannot be held to have caused substantial loss to 
the judgment-debtors. Hara SINGH v. LABA SINGS 

Ki Lah. 216 
OO; XXI, r. 92—Appeal—Order allowing 
- deposit and setting aside sale under O. XXI, r. 92— 

‘Appeal, if lies. 

No second appeal lies frcm an order of the Court 
allowing a deposit and setting aside a sale in exe- 
cution under O. XXI, r. $2, Civil Procedure Code. 
NASIRUDDIN HAIDER v. MuaamMapd TASIR Pat. 26 
-— Ọ. XXi, rr. 92, SY—Application under 

0.” XXI, r. 89—Appilcant's readiness to deposit 

required sum—Application, if can be entertained 

— Decree for specific performance of contract for 

sale against tenant of property, soidin execution 

of another decree— Application by holder of decree 

for specific performance to set aside sale—Specific 
. performance decree not executed attime of. deposit 

—Applicant has no title: 

Where an application under O. XXI, r. 89, Civil 





Procedure Gode, for setting aside a sale is made 
and the circumstances of the case show that the 
applicant is ready to deposit the sum, the Court 


Gan entertain the application always provided ol 
course that he has an interest by virtue ot title. But 
both the application and the deposit have to be made 
within 30 days. 

A person who has obtained a decree for specilic 
performance ofa contract of sale against one of the 
tenants of the property suld in execution of another 
ducree, made an applwation to set aside the sale under 
O. XXI, r. 89, Civil Proceduro Code. The applicant 
had not executed his decree for specifie performance 
when he made the required deposit under r. 89: 

- Held, that untilthe time the applicant did not 


o INDIAN CASES 


[1936 
Civil Procedure Code—contd. 


execute his decree for specifie performance he could 
not have any title in the sale of property. NASIRUDDIN 
HAIDER v. MUHAMMAD TASIR Pat. 26 
O. XXt, rr. 94 to 96. Sge Civil Precedure 

Code, 1908, s. 21 877 


—O. XXI, rr. 95, 97—Decree—Sale— 
Obstruction to possession—A pplication for removal 
within 30 days—Transfer of decree—Application 
for removal of obstruction in transferee Court 
after thirty days from date of obstruction— W hke- 
ther barred—Limitation for application— Limita- 
tion Act (IX of 1308), Sch. J, Arts. 181, 167. 
The appellants obtained a preliminary mortgage 

decree in the Bombay High Court against a certain 

firm, Certain properties within the jurisdiction of 
the Karachi Court were sold and purchased by 
the decree-holder. The auction-purchaser being 
obstructed in taking possession, he applied for 
removel of the obstruction within thirty days. The 
decree was sent for execution to the Karachi Court. 

There also the auction-purchaser made an applica- 

tion for removal of obstruction but by then thirty 

days had expired from date of obstruction: 

_ Held, that .in view of the provisions of s. 42, 

Civil Procedure Code, it could not be held that 

the Karachi Court was debarred from remov- 

ing obstruction merely because it did not pass the 
decree or sell the property, once it is proved that 
removal of obstruction to auction-purchasers is part 
of the execution of the decree. The provisions of 

s. 39 did not. prevent the removal of obstruction by 

a Court to which a decree had been transferred 

merely because the Court had not’ itself held the 

sale or the decree was for the sale of the property: 

Heid, also that the time must be computed not 
from the day application was made to the Kerachi 
Court but from ths day application was made to 
the Bombay High Court and that the application 
fel] under s. 47 and the time wes three years, 
Berrisy INDIA Steam Navigation Co, Lrp. v. A.M, 
JIWANJEE & Co. Sind 524 
—__— 0. XXI, r. 98 — Sale — Confirmation — 

Judgment-debtor declared to be member of agri- 

cultural tribe before conjirmation— Whether ground 

for not confirming sate. 

Once a sale has taken place, the Oourt has no 
jurisdiction to refuse to confirm it unless the specifi- 
ed objections are taken and sustained. Thus a sale 
cannot be set aside merely on the ground that after 
the date of the sale, in fact more than thirty days 
after the date of the sale but before its confirmation 
the judgment-debtor was declared to be a member of 
an agricultural tribe. ABDUL RA-IM v, ABDUL Haq 

Lah 752 

——— 0O. KAI, Y. 115. Sze Civil Procedure Code, 

1908, O. XXI, r. 43 258 


—O, XXII, rr. 4,11, 5. 34—Suit on handnote 
—Pendente lite interest not granted—Appeal—One 
of the respondents dying pending appeal—Legal 
representatives not brought on record—Appeal, if 
abutes as whole, 

The proposition, that where the liability of the 
defendants iy joint and several it is open to the 
plaintiff on the death of one of them to proceed 
against the remaining alone leaving out the dec- 
eased defendent altogether is true so far as a sult 
is concerned; but different considerations arise in 
appeal. There may be cases in which a suit might 
not have abated but an appeal will abate. ‘The 
test often adopted in such cases is whether in the 
event of the appeal being allowed as against the 
remaining respondents there would or would nop 








Vol. 161] 


Civil Procedure Code — contd, 


be two contradictory decrees in the same litigation 
with respect to the same subject-matter. 

Consequently, where in a suit on a hand-note, the 
trial Court, either intentionally or through over- 
sight omits to grant interest pendente lite, and 
the plaintiff appeals from the suit praying for in- 
terest pendente lite and one of the respondents dies 
during the pendency of appeal end his legal re- 
presentatives are not brought on record within 
time, the appeal abates as a whole, because in 
case the appeal is allowed there will be two in- 
consistent decrees on the basis of the same hand- 
note. While against some of the defendants it will 
be a decree for principal and interest only up to 
the date of the suit and not for interest pendente 
lite, against the others, there will be another decree 
for the aforesaid amount as well as for the addi- 
tional sum for interest pendente lite. APURBA 
Krisna MITRA, RAM Bagapur Pat. 862 
—0 XXII, r 3, Ses Civil Procedure Code, 
1908, s 104, cl (1) 728 
O. KALIH, r. 3--Application to record tom- 

promise — Power of Court to consider, whether 

compromise is voidable or unfair. 

The Court has no jurisdiction except in the case of 
minors, ete., to investigate the fairness or the un- 
fairness of a compromise or to consider whether it 
has been brought about by fraud, undue influence or 
coercion, Ifthe compromise is lawful the Court is 
bound to record it. NAMBURI SURAPARAJU v Nou 
VENKATARATHNAM Mad. 728 
—~—~O, XXX, r. 1—Plaintif describing himself as 

“firm M. G. situate in X, through proprietor B” 

—Plaint signed by B—~Held, plowntiff should be 

deemed to be suing in his own name. 

The plaintiff in the plaint had describ- 
ed the plaintiff himself as ‘the firm M situate in 
X, etc., through B proprietor of the said firm’ and 
the plaint was signed by B: 

Held, that the plaintiff was suing not in the 
firm's name but in his own name, and the mere 
fact of the firm’sname being mentioned in no way 
affects the matter. What is contemplated in 
O. XXX, 1. 1, Civil Procedure Code, is that two or 
more persons under a firm may sue without men- 
tioning the names of the individuals. Firat Mouan 
LaL-Ram GOPAL v. Firm Upar RAM-SEWA Rau 

Pat. 516 

——— 0. XXX, r. 3 Proviso—Scope of—Person 
sought to be made liable—Meaning of—Partner in 
dissolved firm, if can challenge decree against 
dissolved firm on ground that he was not served, 

Order XXX, r. 3, Proviso, Civil Procedure Code, 
only requires that the summons shall be served upon 
every person whom it is sought to make liable, which 
means every person “whem itis sought to make 
personally liable.’ The proviso to O XXX, r. 3 
Civil Procedure Oode, must be read along with and 
in the light of O. XXI, r. 50,Civil Procedure Code, and, 
so far as the property of a dissolved firm is sought 
to be made liable, there is no need for serving each 
and every partner of that firm. Consequently, it is not 
open to the plaintiff to challenge the decree passed 
against his fiim as a nullity on the ground 
that he wasnot personally served, or, on the 
ground that as he was not personally served, 
the property of the firm was not liable for the 
decres. His remedy, if any, is by moving the High 
Court to vacate its decree. EBRAHNIMJEE MULLA 
en v, Britisa INDIA Steam NAVIGATION Co. 

TD. Sind 324 
—O, XXXI, F. 2—Adjustment of decree pend- 
appedi—-Adjustment not certified under 





— 
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0. XXI, r. 2~Whether can be recognised by the 

executing Court. i 

If any adjustment of a decree is come to after 
the decree and before the decision of an appeal 
thercfrom, and the adjustment is not certified or 
recorded as required by O. XXI, r. 2, Civil Proce- 
dure Code, the Court is debarred by sub-r. 3 of 
that Rule from recognising such an adjustment, 
It cannot be regarded asa pre-decreta] errangement 
not falling within O. XXJ,r. 2. KANDADI APPANA 
KRISHNAMSC4ARY V. SRIMAN Mandar Hysul SIMSADRI 
APPALACHARYULU Mad. 751 
—O XXXII, r.1 proviso. See Minor 200 
-m O, XXXII, rr. 2,15—Person on whose behalf 

suit is instituted becoming of unsound mind ' 

during pendency of suit—Presumption—No finding 

that suit was not properly instituted— Applicability 

of O. XXXII, rr. 2, 15—Duty of Court—. 

Appointment of next friend. Mi 

A suit was instituted in the name of a joint 
family firm consisting of R and his minor son. 
The plaint was signed and presented by N hold- 
ing a power-of-attorney on behalfof R. After the 
institution of the suit on anobjection, the trial 
Court found R to be of unsound mind and direc- 
ted the suit to be struck off the file. He gave 





“no definite finding on the question whether R was 


insane at the time when the suit was instituted, 
but was of opinion that R was of sound mind at 
the time when the power-of-attorney was given: 

Held, that the presumption would be in favour 
of the continuance of the same state of mind as 
it was at the time when the power-of-attorney 
wes given and that in the absence of any finding 
that the suit had not been properly instituted, the 
trial Court had no power to order the plaint to be 
reer that the rules relating to suits on, 
behalf of a minor could not be strictly applied 
under O. XXXII, r. 15, Civil Procedure Code, to 
the circumstences of the present case and that 
O. XXXL, r. 2did not apply as the suit was pro- 
perly instituted. Fira Deoxaran Das-Ram BILAS v. 
Desi SABAI Lah, 646 
0O. XXXII r, 4. SEE Minor | 390 
m O, XXXI, rr. 6, 7—Limitation Act (IX of 

1908), ss. 6, 7—Decree by joint family including 

minors— Manager not next friend of minors—Power 

of manager to give, discharge — Application for 
on— Limitation. 

execution tT yr, 6 and 7, Civil Procedure Code, 
do not restrict in any way the powers of,a 
father or e manager in a joint Hindu family ; to 
receive the amount of a decree and to give 
a discharge so as to bind a minor member of 
the family also, whoisa paity to the suit, without’ 
obtaining the leave of the Court, 1n cases where such 
father ormanaging member is not the next friend of 
the said minor and as there is no other provision 
imposing such a restriction, his powers in this res- 
pect are not in any way effected by the mere fact that 
another person is the next friend of the minor. 

Obtaining leave of the Court isa mere matter of, 
procedure and dves not affect capacity to give dis- 
charge. ADMINISTRATOR-GENERAL, MADRAS v. Trorra 
RADAKRISSNAN Ü: ETTIAR : Mad. 969 
ene O. XXXII, r. 7— Compromise pending appeal 

nullifying lower Court's decree—Interest of minor 

affected— Necessity of leave of Court. 

Where the parties to an agpeal come to an 
agreement to settle the appeal on certain terms 
which put an end to 1t, and such settlement 
affects the interests of a minor, 16 must, under. 
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O. XXXII, r. 7, Civil Procedure Code, be subject 

to the leave of the Court. KANDADI APPANA KRISENA- 

MAOJARY V. BRIMAN MADABHUSBI SIMHADRI APPALA- 

OAARYULU Mad, 751 
O. XXXII, r 11, scope of. 

_When a person becomes incapable of protecting 
his own interests by reason of unsoundness of 
mind, it is clearly the duty of the Court to take 
such steps ss may be necessary to have them pro- 
tected. The position is most nearly analogous to 
that which arises when a next friend dies or 
retires, for which provision is made in O. XXXII, 
r. 11, Oivil Procedure Code. The Court should 
Proceed to appoint a next friend to continue the 
proceedings on behalf of the lunetic: and pro- 
bably the best procedure would be to adjourn the 
proceedings to a reasonable time in order to enable 
a suitable next friend to come forward, as is also 
done in suits in which minors are concerned. FIRM 
DEOKARAN Das Ram BILAS v. DEBI Samar Lah. 646 
—O XXXII, r.15. See Civil Procedure Code, 

1908, O. XXXII, r. 2 646 

~O. XXXII, r. 16—Lunatic—Suit by person 
alleging himself to be next friend of lunatic— 

Alleged lunatic neither adjudged to be of unsound 
. mind, nor found to beso. on enquiry by Court— 

Suit, if maintainable, 

In order that a suit by a lunatic can be in- 
stituted in his name by his next friend, the luna- 
tic must be a person who has been adjudged to 
be of unsound mind, or a person who, though not 
so adjudged, is found by the Court on enquiry 
by “reason of unsoundness of mind or mental in- 
firmity to be incapable of protecting his interests 
when suing. When there has been no adjudication 
that a person is of unsound mind, nor has 
there been any enquiry resulting in the finding of 
the Courts that he was by reason of unsoundness 
of mind or mental infirmity incapable of protect- 
ing his interest in the suit a suit, by a person as 
next friend of the lunatic and on „his behalf is 
not maintainable. Mauna Kya Yan v. Mauna Tua E 

Rang. 665 
——-Q. XXXIH, O. XLIV, r. 1—Scope of— Appeal 

—Appeal, if exists before Court until Appellate 

Judge has allowed or disallowed the application to 

appeal in forma pauperis. 

The provisicis of 0O. XXXII, Civil Procedure 
Code (suits in forma pauperis), apply to applica- 
tion for appealing in forma pauperis by virtue of 
O. XLIV, r. 1, Civil Procedure Oode. An applica- 
tion alone is before the Court for decision in either 
case, There is no plaint in the original case and no 
appeal inthe appellate case before the Judge at the 
moment. Order XXXIII, r. 8, Civil Procedure Code, 
lays down that {he application shall ke registered 
as a plaint when the Court allows the suit to 
proceed in forma pauperis. It follows thatup to 
the stage of the decision as to whether the plaintiff 
should be allowed to proceed in forma pauperis or 
not, there is no plaint before the Court. Mutatis 
mutandis there would be no appeal before the Court 
uatil the Appellate Judge has aliowed or disallowed 
the application to appeal in forma pauperis. JAMNA 
Devri v. BALURAM Pesh. 954 
— O. XXXII, r. 1--Partition suii— Payment of 

fixed court-fee of Rs. 100—Court finding ad 

valorem fee necessary—~Power of Court to allow 
plaintiffs to continue suit in forma pauperis. 

In a suit for partit&n the plaintiff paid a court- 
fee of Rs. 100 under Art. 17 (b) of the Second Schedule 
of the Court Fees Act. 
defendants the Court held that ad valorem court-fee 
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was payable on the value put by the plaintiffs and 
the plaintifishad accordingly to pay about Rs. 376 
more. Within the time fixed for payment of this 
additional fee an application was made on behalfof 
the plaintiffs for permission to continue the suit in 
forma pauperis : 

Held, that tne Court had power to permit the plain- 
tiffs to continue the suit as paupers if in truth and 
fact the plaintifs were not possessed of sufficient 
means to pay the additional fee. NEELIKANDI MOIDIN 
y. KUNBAYISSA Mad. 359 
———--O. XXXIII, r. 5 (d)— Application to sue in 

forma pauperis~ Whether should be rejected when 

suit is found to be barred by res judicata. 

An application to suein forma pauperis should be 
rejected if it is found that the suit is barred by the 
rule of res judicata. AMIR SINGH V. ATTAR SINGH 

Pesh. 47 

————-O, XXXIII, rr. 8, 9— Fresh inquiry into 

pauperism— Jurisdiction of Court to order, merely 
because other defendants are subsequently added. 

There is nothing in O. XXXII, Civil Procedure 
Code, which contemplates a fresh enquiry into 
pauperism merely from the fact that other defendants 
are subsequently added. It is no doubt possible that 
under r. 9 an added defendant could apply for the 
dispaupering ofthe plaintiffs for one of the reasons 
given inthat rule but in the absence of such an 
application, the Court has no jurisdiction to pass an 
order requiring the evidence of pauperism to be 
produced again. HARKISHAN Lat v. GURDAS DAL 


Pesh. 51 

——_——-O, XXXIV. Ser Civil Procedure Code, 1908, 
O.I, r. 10 < 579 
———0O. XXXIV, rr. 5, 6— Decree for sale— 


Presumption as to decree for balance under r. 6, 
if arises -Decree-holder must obtain decree under 

T i 6 before proceeding against person of judgment- 
ebtor. : 

There can be no presumption that when a decree 
for sale is made under r. 5, of XXXIV, Civil 
Procedure Code a decree for the belance under r. 6 
is passed at the same time. In fact, the - presump- 
tion would be to the contrary, nemely that a decree 
under r.6 would not be passed until the property 
had been sold under r. 5, Before the person and other 
property of the judgment-debtor can be proceeded 
against, the ‘decree-holders must obtain a decree 
under r. 6. Deran Binen v Sarv Das Pesh. 633 
-O XXXVII, r. 3—Summary suit on negotiable 

instrument - Power of Court to give leave to defend 

on furnishing security — Rule of practice. 

In suits under O, XXXVII, Civil Procedure Code, 
the Court has jurisdiction in a proper case to impose 





conditions when granting leave to defend though as 


a rule of practice the rule that the condition as to 
payment in the Court or giving security is seldom 
imposed and only in cases where the defendant 
consents or tl ere is good ground in the evidence for 
believing that the defence set up is a sham defence, 
may be a safe rule to follow it will not be right to 
erystalise into rules of law the circumstances under 
which, in the exerciss of the discretion vested in it 
by the second clause of O. XXXVII, r. 3, the 
Court can demand security. G ITUKURI GOPALA Rao 
v. Parac..urt SUBBA Rao Mad.182 
O. XXXIX, r. 1. See Civil Precedure Code, 
1908, s. 94 721 
—_——0. XL, r. 1—Aprointment of Receiver— 
Plaintiff must show that prima facie, defendant 
has no title. 
- The plaintiff in order to succeed in getting a 
Receiver appointed must show that prima facig 
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the defendant has no title and that he (the plaint- 
iff) has the title, The question whether a Receiver 
should be appointed cannot be decided on the rulings 
but according to the circumstances of each case. 

Held, after considering the facts, that the action, 
of the plaintiff in filing an application under 
O. XL,r. 1, Civil Procedure Code, was not bona fide 
and it would not be just to appoint a Receiver of 
the property in dispute. ALI Raza Kean v. Nawazisu 





ALI KEAN Oudh 838 
-O XLI r. 5. See Oivil Procedure Code, 
1908, s. 94 721 
~ O.XLIr.50rr. 6. Ses Court Fees Act, 
1870, Sch. IT, Art. 6 i = 945 
=O, XLI, r. 6 (2), O. XXI, r, 66—0Order for 


sale of immovable property in executionof decree 
~- Appeal against decree pending—Judgment- 
debtor's stay application — Whether should be 
granted—Held, on facts that there was no substance 
in objection by judgment-debtor to valuation put on 
property. 

Where an order has been made forthe sale of 
immovable property inexecution of a decree and an 
appeal is pending from sach decree, the sale shall 
on the application of the judgment-debtor to the 
Court which madethe order, be stayed on such 
terms as to giving security or otherwise as the 
Court thinks fit until the appeal is disposed of. 

Where the objection of the judgment-debtor was 
that the valuation was fixed by the executing Court 
on the judgment-debtor’s property which wasto be 
suld before the date on which he was called upon to 
show cause against the valuation proposed to be 
made, but it appeared, however, that the property was 
valued by an order of the Munsif and the order was 
signed, before the petitioner on the same day on which 
e mae an application under O. XXI, 1. 66 of the 

ode * 

Held, that there was no substance in the objection, 
Bent Sines v. Ram Saran SINGH Pat. 936 

O. XLI, rr. 10, 19, 21, 23, 0. XH r. 1, 

$.115—Order rejecting appeal under O. XLI, r. 10, 

due to fatlure to furnish security—Appeal, if lies 

against order—Appeal from order, if can be 
treated as revision. 

There can be no appeal against an order rejecting 
an appeal under O. XLI, r. 10, Civil Procedure 
Code because the only orders under O. XLI, which 
are appealable under O. XLII, r.1, are orders 
under rr. 19,21 and 23. The order rejecting the 
appeal, is therefore final, and cannot be questioned 
onappeal atall. Nor can the appeal bs treated as 
an application for revision. The discretion of a 
Court to ask for security is absolute; and when a 
Court has absolute discretion to pass an order given 
it by the Code, itis impossible to say that an order 
which it makes in this way is without jurisdiction, 


A.V. R.R M. CseryyarR Firm v. & PP. BS. BP. LN, 
CHETTYAR FIRM Rang. 233 
O. XLI, r. 17— Order under, nature of-~ 


Order dismissing appeal in default, whether a 
final order. 

An order under O. XLI, r. 17, Civil Procedure 
Gode, is a judicial order. It may not be a judicial 
order dealing with the merits of the appeal, but it 
is certainly a judicial order dealing with the matter 
before the Appellate Court and such an order dis- 
. missing an application in default isa final order 
within the meaning of Art. 182, col. 3, cl. (9), 
Limitation Act. Bank or Upper INDIA, Ltp. 9 SRI 
Krishan Das Lah. 122 

O, XLI, rr. 19, 21, 23, See Civil Procedure 

-Oode, 1908, O. XLI, r. 10 233 
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————— 0. XLI, r.27—Additional evidence 4 
The application for the reception of yt ae 
evidence in appeal cannot be allowed where the 
document sought to be brought on the record was not 
produced before the Court below and it cannot be 
said that that Oourt rejected a piece of evidence 
which it should have accepted, nor canit be said 
that the Appellate Court requires the document for 
the purpose of pronouncing judgment nor again 
can it be said that the said document was not within 
the knowledge of the applicant. Govryp Ram 9 
Kasar NATA All. 903 
a XLII, r. 1. Ses Appeal "708 
——- Q. XLII, r. 23—Remand— Po ane 
to be exercised. pice in 
It is true that Appellate Courts have inherent 
power of remand as well as specific power of remand 
given them by the Civil Procedure Code, but the 
Courts should be slow to exercise that jurisdiction 
and should only use it in appropriate caseg The 
power of remand is not intended to allow an un- 
successful plaintiff, who had failed to prove his cause 
of action to have another attempt and call witnesses 
whom hemighthave called on thefirst occasion 
Rampat SAHU v Buassu Saav Pat. 699 
O. XLN, r. 1. l 
Sse Civil Procedure Code, 1908, O. IX, r. 9 840 
SEE Civil Line Code, 1908, O XLI, r. 10 233 
=O: , F. 1 (m). Sez Civil Preeedy 
1908, s 10}, cl C) ; w 
———— 0O, XLIV, r. 1. Sez Civil ' 
1908, O. XXXII daa ei 
———-O. XLIV, r. 1 — Applicability to 
Privy Council—High Court, if na ga | 
A ails v forma pauperis. aes 
rder ,r. 1, Civil Procedure Code 
apply to appeals to His Majesty in Conan aad 
tne High Courts have no power to grant leave t 
appeal to His Majesty in Council in forma pax S 
Marara Das v. MAKHAN SINGE Pesh 192 (a) 
oe ee r. Con reer Erroneous l eed 
sion of fact y Counsel—~Wheth 
or etna a °F good ground 
t is doubtful if an erroneous admissi 
made by Counsel can be considered to be i 
ground for review Fates MUAAMMAD v. SARDAR or 














“GHAT Lah jan 
Sch. Il. See Civil Proced j 
EA ure Code, a 
aen para. 1. See Execution 103 (a) 
= Para. 1 3 Se ation 
ER para. » SEE Limitati 
Tee Imitation Act, 


Colonization of Government Lands (Punjab) 
Act (V of a S aes Personal grant for 
rendering miutiary service—Graniee, w 
ore e Strangers. ner can 

here the grant made is purely erson. 
rendering military service to the an Te F NY 

cannot introduce strangers with himself to share e 

grant and any agreement admitting rights of others 

to snare the grant is illegal, HARNAM Kaur 

Narain SINGH Lah 201 

ss.19, 21 (a)—Occupancy tenunt—Widow 
allowed to succeed as occupancy tenant — Effect 
—Gift by widow after obtaining sanetion of 
Deputy Commissioner —Validity — Gift, if can be 
paka by reversioners, _ 
who had been granted occupancy rights ; 
square of land by Goveinmeng Ja in 1897 and 

was succeeded by his son B who died in 1898 

Government allowed A’s widow tg succeed to the 

occupancy rights: 


a, 
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_! Held, that the act of the Government in allow- 
ing her to become an occupancy tenant amounted 
to allotting to her the occupancy tenancy. In these 
circumstances she must be treated as a person to 
whom the tenancy was first allotted by Government, 
succession to whom would now be governed by 
s. 21 (a), Act V of 1912, and her right of aliena- 
tion is thus restricted only by the provisions of 
s. 19 ofthe Act, that is the sanctionof the Com- 
missioner is necessary to validate a gift made by 
her, Where this has been given, the reversioners 
ofher husband have no locus standi to contest 
it. GeuLAM RASUL v. MOHAMMAD Bist Lah. 974 (a) 


Companles Act (Vil of 1913), 5. 87. Ses Com- 
if panies Act, 1913, s. 91-B 126 
—ss, 91-8, 87, Sch, I, Art. 73—Internal 
management — Principle of English cases, if 
applicable—Notice—People dealing with company, 
af fixed with notice of limitations on power of 

company—Reason for rule in s., 91-B. 

The principle of the English cases as to internal 
management ought to be applied to a case of 
disability of directors arising under s. 91-B, Com- 
panies Ack, People dealing with a joint stock 
company are fixed with notice of any limitations 
onthe power of tbe company contained in the 
statute under which it is incorporated or in the 
memorandum or articles of association; but 
if it is shown that a particular act was osten- 
sibly authorised by the statute and the memo- 
randum or articles of association, persons deal- 
ing with the company are not concerned to see 
that the company has put itself intoa position 
to exercise its power properly. It is generally 
expressed by saying that outside parties are not 
concerned with the internal management of the 
company. They are not, for instance, concerned 
to see that there was a proper quorum of direc- 
tors present, or that persons who were appa- 
rently directors of the company hadin fact been 
validly appointed. Those are matters of 
internal management. If the disability of a 
director to vote upon a contractin whicn he was 
personally interested were imposed by the articles 
of association, the question whether he was per- 
sonally interested in, and entitled to vote upon, 
a particular contract would be regarded as a 
matter of internal management, with which 





persons dealing with the company would 
not be concerned. The reason for the 
rule in s 91-B is that it would ba 
disastrous in a business community if contracts 


companies could be impeached on 
the company but 


made with 
account of matters known to 
not to the other contracting party. T.R Pratt, 
Bompay, Lrp.v. B. D. Sassoon & Co., Lro. Bom. 126 


-——— §, 101 (3)—Allotment—S. 101 (3), if applies 
to allotments subsequent to allotment at time of 
formation of company—Allotment made without 
payment of atleast 5 per cent. of nominal value 
of shares—Validity. 

Section 101, sub-s. (3), Companies Act, is appli- 
cable toall allotments of shares whether at the 
time of the floating of the company or any sub- 
sequent period. Any allotment which is made 
without payment of atleast 5 per- cent. of the 
ncminal value of the shares by the applicant is, 
therefore, invalid. Mwruat BANK oF INDIA, Lr. v. 
SORAN SINGH Lah, 952 
$.179. pes Civil Procedures Code, 1908, 
0. XXI, r. 16 662 
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——-— $. 196. Sze Letters Patent (Rang.), cl. 13 
Ma 749 (a) 
- Sch. |, Art. 73. Sre Companies Act, 1913, 











s, 91-B 126 
— Art. 73- Scope of—‘For the time 

being , meaning of. 

Article 73, Sch. I, Companies Act, does not 


admit of the narrow construction that whatever be 
the initial borrowing by the directors that is not 
a matter to be inquired into by the Court. The 
article in terms fixes the limit ab any time and 
although the validity of theclaim may have to be 
considered in respect of the amount claimed on the 
dite of liquidation. T. R, Prarr, Bompay, LTD. v. 
E. D, Sassoon & Co., LTD. Bom. 126 


Company—Application for shares on August 10, 
19380—Allotment made on September 17, 1931— 
Letter for allotment money on March 2, 1932-—-Com- 
pany going in liquidation next day—Allotment 
held invalid. 

The respondents applied for the shares, on 
August 10, 1930, and a sum of Rs. 250 was paid. 
along with the application. The allotment was said 
to have been made on October 17, 1931. On March 
2, 1932, -a letter was issued to the respondents asking 
them to pay the allo(ment money as well as the call 
money. -The company resolved to go in liquidation 
on March 3, 1932: 

Held, that the respondents were not the purchasers 
of the shares since they were not allotted to them 
till October 17,1931, and also because no notice of 
allotment was ever sent to them. Moreover, the letter 
calling for allotment money was highly suspicious 
in view of the fact that the company resolved to go 
into liquidation the next day. Ranau Seam Bropar 
Co., Lro. Okara v. Pranu Dyat-Ram Duan Lah, 294 
—-—— Borrowing ultra vires of  directors— 

Recovery of money—Action for money had and 

received, if lies, 

Where the borrowing is ultra vires the directors 
and notwlira vires the company, the money could 
be recovered in an action for money had and 
received. T. R. Pratt, BomBay, Lrp. v. If. D. Sassoon 
& Co., LTD. Bom. 126 


Declaratory suit for declaration that 
plaintiffs were not share-holders and Directors— 
Feld, on facts, suit was maintainable. 

Where in a suit brought by the plaintiffs for a 
declaration to the effect that they were not the 
share-holders and Directors of e Company, it ap-, 
peared that the plaintiffs substantially asked for. 
all the reliefs to which they were entitled : 

Held, that as no money was paid by the plaint- 
iffs a prayer to the effect that the regis- 
ter of the company may be rectified by the removal 
of the plaintiffs’ names frum the list of share- 
holders would merely be a prayer for a nominal 
relief and hence the objection to the maintainabili- 
ty of the suit ina declaratory form was without 
any substance, MUTUAL BANK or INDIA, LTD. v, SOHAN 
SINGH Lah. 952 
— Directors, appoinment of—Whether matter 

of internal management. ' 

Notwithstanding s. 67 the appointment of direc- 
tors is stilla matter of the internal manage- 
ment ofthe company, and an outsider cannot be 
expected also to search the register for the list of 
directors. T. R. Pratt, BOMBAY, Ltp. v. E D. Sassoon 
& Oo, LTD. Bom. 126 
———— Director Lorrowing — Use of money by 

Company-~Implied promise to repay, Sze Principal 

and Agent 126 
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—Joint Stock Company, tf distinct entity. 
Under the law, a Joint Stock Company is a 
distinct entity; and although all the shares may 
be practically controlled by one person, in law 
a company is a distinct entitv and it is not 
permissible or relevant bo inquire whether the 
directors belonged to the same family or whether 





it is, as” compendiously described, a “one man 
company.” T. R, Pratr, Bompay, Lro. v. D. D. 
Sassoon & Co. LTD. Bom. 126 


Libel on company See Defamation - ae 
6 

— Liquidation proceedings—Terms of employ- 
ment in case of employee on monthly rate of salary 
not fixed — Whether entitled to notice before 
termination of  services— Agreements between 
directors for their own advantage—Courts will 
loot with disfavour on such agreements. 

Liquidation proceedings may be expected to come 
to en end at anytime: but this does uot excuse the 
liquidator from fixing the period of employment in the 
case of an employee and ifno term is fixed, an 
employeeona monthly rateof salary is entitled to 
notice when his services are to be terminated. 

The Courts do not look with favour on agreements 
between directorsfor their own advantage, and 
certainly not on those which would severely prejudice 
other creditors in the event of liquidation, Con- 

-gequently, where a director claims a considerably 
big sum of money on the strength of a promise made 
by a co-director, that he would be paid this amount 
if anything went wrong with the affairs of the com- 
pany, it isacase in which formalities cannot be 
dispensed with, and if they have not been observed, 
the claim cannot be allowed. Diwan Cuanp v. FATES 
OHAND & Oo., Lip. Lah, 315 

Managing Agents—Expenses of management— 
Criminal intention, if can be presumed. 








No Judge or lawyer without an intimate know- ” 


ledge of business can estimate how much or how 
little is required to be spent on management, adver- 
tisement, and commission agency, in order to ensure 
success for a newly launched. business. It depends 
upon innumerable fortuitous factors of trade, busi- 
ness, market, and particular social conditions. The 
management, advertisement, and commission agency 
expenses of all Insurance Companies is notoriously 
heavy. Their business depends upon their success 
in persuading members of the public to engage in 
a.gamble, because all insurance is in a sense a 
gamble, either with misfortune or with death. To 
suggest that the success or failure of a business 
of this kind is something which can be naturally 
.or probably predicted is to lose all sense of direc- 
tion. Such matters cannot be enclosed within the 
straight jacket of a legal principle, so as to pré- 
sume the existence of a criminal intention against 
an accused, of which there is not a tittle of evi- 
dence. ABINASH CHANDRA BARKAR v, EMPEROR 
Cal. 280 
Mutual Benefit Fund~Appropriation of 
share capital of member towards debt due to fund, 
whether terminates membership—~Liability as 
contributory. 

The membership in a fund is not terminated by the 
mere appropriation ofthe share capitel of a member 
towurds the amount due by him to the fund in the 
absence of any forfeiture, N. K. VENKATESAN v, B. 
Rama Kao, TaB OFFIOIAL LIQUIDATOR, ANANTAPUR 
MUTUAL BENEFIT PERMANENT Fenp, Lro. Mad. 331 (a) 
Oficer - One person officer of two companies 

—- Knowledge acquired as officer of one, if can be 
_ ymputed to other company. 








GENERAL INDEX 


wai 
d 


Company—coneld, 


Where one person is an officer of two com- 
panies his personal knowledge is not necessarily 
the knowledgs of both the companies. The know- 
ledge which he has acquired as officer of one 
company will not be imputed to the other com- 
pany unless he has some duty imposed on him 
to communicate his knowledge to the company 
sought to be affected by the notice, and some 
duty imposed on him by that company to re- 
ceive the notice; and if the common officer has 
been guilty of fraud, of even irregularity, the 
Court will not draw the inference that he has 
fulfilled these duties. T.R Pratt, Bompay, LD. v 
E. D. Sastoon & Co, Lrp. Bom, 126 


— ——— Winding-up — Considerations — Busines 
problem —Parent and subsidiary companies = Ten 
and equitable’ clause. 

The decisive question in respect of a winding up 
of a company under the ‘just and equitable’ clause 
must be the question whether at the date of the 
presentetion of the winding-up petition there wag 
any reasonable hope that the object of tradino at 
a profit, with a view to which the Company Tia 
formed, could be attained. In considerino that 
question, the guarantee of the prelerence “shares 
should be left out of sight, except in so far as it 
may have biassed the evidence on either side 
Where there is no question of a deadlock nor is 
there any question of share-holders who have the 
voting power using that power for their own com. 
mercial interests outside the Compsny in disregard 
of the interests of a minority nor again, is there 
any question involved of an improper management 
of the Company by the directors who sre in con- 
trol and the problem involved is of the nature uf 
a business problem and if there wes at the rele- 
vant time a reasonable hope of tiding over the 
period of deep depression and of emerging into a 
region in which the Company might reasonab] 
expect to carry on at a profit, there would 
be no sufficiant reason why the Court, regard bein 
had to the essential character of the bargain made 
between the parties on the formation of the Com- 
pany, and considering the matter from much the 
same standpoint as if the Company were a private 
partnership, should wind up the Company under the 
just and equitable clause, 

There is obviously a great difference between a 
question of positive fact such as the pecuniar 
position of a trading company at a particular daie, 
und a question of the prospects of such a compan 
in the future, a matter which much depends on al 
sorts of views as ‘tothe state of world trade the 
confidence of the public, the price at which arti- 
cles can be sold—a matter which depends very 
largely upon the number of such sales—and an 
infinity of other considerations very difficult either 
to summarise or to define. It is not the function 
of a Court to determine such a matter on its own 
views as to probable success or failure, but to form 
the best opinion if can upon the evidence given 
by persons with a practical knowledge of the trade 
in question and the local conditions where these 
affect the matter. No doubt the views of persons 
who have not taken the trouble to consider the 
problem are worth little, and the views of those 
who have an interest in a particular direction 
must be considered in the light of the bias thereb 
occasioned. D. Davis & COMPANY, LIMITED v Beane. 
WICK AUSTRALIA, LIMITED PC539 


-CompositioN—Debtor assigning Property in trust 


for payment to creditorg—Credttors not nssenting 
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& 
Composition—coneld. 


whether can attach property—Composilion deed, 

when registrable. 

Arrangements by which a debtor bona fide assigns 
his entire property to trustees for the benefit of his 
creditors are well known in England as well as in 
India and have the effect of divesting the debtor of 
any interest in the property so assigned, so that the 
property cannot be the subject of attachment issued 
subsequently at the instance ofa creditor who has 
obtained a decree upon his debt. Although some of 
the creditors may not have expressed their willing- 
ness to accept the arrangement made by the debtors, 
yet, a creditor who does not assent to the assignment 
can sue the debtor but cannot proceed against the 
property which under the deed has vestedin the 
trustees. Tne document cannot be deemed to have 
been made only for the debtors’ convenience nor can 
the trustees be treated as mere mandatories. They 
have arightto claim directly under the deed as 
parties taking a legal and equitable interest, which 
cannot be defeated at the instance ofa subsequent 
execution creditor. The mere fact that the creditors 
allowed the debtors to reserve a small portion of 
their property for their own purposes or on gccount 
of subsequent negligence of the trustees would not 
invalidate sucn a composition deed. 

“The exemption from registration under s. 17, 
Registration Act, is available to a composition deed 
only to the extent that it purports to create or assign 
aright in immovable property and not when it 
amounts to a trust which obviously contemplates 
something more thanmere creation or assigning of 
aright in immovable property a view ofs.5of 
the Trusts Act. Govind Ram v. Kasai Nata 

All. 903 


Compromlise—Authority to  compromise—Legal 
practitioner—Vakalatnama empowering him to com- 
promise—Pleader not purporting to act on basis of 
such power—Held, compromise was not binding on 
persons not parties to it. 

A title suit was brought by A and B (a minor) 
and their uncle C to establish their title to, and 
recovery of, possession of certain property. The 
suit was compromised by C in A’s absence, and 
without any authority from him to compromise it. 
It appeared that C was asked by the Pleader who 
appeared for all the plaintiffs to consider the terms 
proposed and accept them, as in his opinion, they 
were beneficial, andon C accepting them, the draft 
was prepared and the solenamah filed by the 
Pleader who thought that A would have.no objec- 
tion. The vakalatnama executed by A and B in 
. his favour authorised him to compromise, <A and 
B sued to set aside the compromise decree: 

Held, that simply because the vakalatnama 
authorised the Pleader to compromise, A was not 
bound by the compromise. He could only be held 
bound by the compromise if, and only if, he had 
given C power to compromise on his behalf. Al- 
though the vakalanama had given him power to 
compromise, the Pleader was not purporting to 
act on the basis of his said power, he was merely 
acting more as a “messenger between the two 
clients.” OHANOHALA Bata DEBI v. Sasais..cean Das 

j Cal. 919 

Confession —Confession and exculpatory statement, 
if to be taken along with other evidence, 

The confessional statements as also tae exculpatory 
statements have to Y taken into consideration along 
with the other evidence in the case. NARAIN OdaNDRA 
Biswas v. EMPEROR Cal. 289 
Contempt of Gourt— Charge of deliberately with- 
- holding documents—Held, that mere suspicion was 
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not enough— Proof that 

withheld —Necessity. 

Where it appeared that the petitioner was amply 
justified on the respcndent’s own statements in suppos- 
ing that there are other accountsthat the defendant 
had knowledge of, and aczess to, and that he was 
evading disclosing them to the Court: 

Held, thatthis raised the deepest suspicion but 
was not sufficient to establish a charge of contempt 
of Court. To establish such charges, it is essential to 
prove that infact tnere are in the case other docu- 
ments which had been deliberately withheld. SITARAM 
KHEMKA v ARTHUR OHARSLEY THOMAS Cal. 738 
Contract—Consideration — Mortgage of mortgagee 

rights—Claim to recover sum barred—Suit for re- 

covery of amount on mortgage — Maintainabiltty. 

The father of the minor defendants, executed in 
favour of the plaintiffs, a mortgage of his mortgagee 
rights in certain trees for the su. of Rs. 570 admitted 
to be due under a previous account. The registration 
of the document was refused on the ground that it 
contravened the provisions of the Alienation of 
Land Act,and the plaintiffs instituted this suit for 
the recovery of Rs. 570 due by reason of the failure 
of consideration through their not being able to have 
the mortgage completed. It was found that at the 
date of the mortgage deed tbe claim to recover the 
amount was statute-barred : 

Held, thatas the debt for which the mortgage was 
given was barred by statute, there was no considera- 
tion for the mortgage and the suit was not main- 
tainable. Baru Mar v. DAULAT Ram Lah, 703 (b) 
——~-— Contract fixing rates—Material not available 

in locality insisted on being used — Right of 

contractor for transpori charges— Profit and loss—- 

Contractor merely entitled to reasonable expenses 

asto one item—Considerations bearing on profits 

made in a closely connected item—Relevancy. 

Where the rates have bean fixed on a parti- 
cular basis and material ofa different kind not 
available in the locality is insisted on by the 
Engineer, the contractor is justified in claiming 
the extra charge incurred forthe transport of the 
material. 

Where there isa _ rate fixed by contract, it may 
be the profit or loss made by the contractor 
under some other head ought not to be taken into 
account with a view to vary that rate, but 
where, the contractor is merely entitled to reason- 


documents have been 


able expenses under a particular head not 
covered by contract, considerations bearing upon 
profit made by him under a closely connected 


item of work are quite legitimate ani rele- 
vant. Bouta INDIAN Kammway Co, Lt. v S.M. 
BaaSuyam NAIDU Mad. 65 
Execution of contract put under supervision 
of Engineer whose decision is to be final—Hngineer, 
af discharging judicial functions while exercising 
power—Duty of Court to be satisfied he was 
exercising power judicially. 

Architects or Enginsers whose position is made 
in respect of contracts whose execution 
is put under their sipsrvision are not “arbi- 
trators’ inthe sənsə in which that term is 
usad in the Arbitration Act but whether called 
arbitrators or qudasi-arbitrators or by any other 
label, they are, when exercising that kind of powar, 
discharging “judicial” functions, THnagineers 
placed ‘in that situation, especially when they 
happen to ba the employsss of ons of the con~ 
tracting parties, ara ina very delicate and em~ 
barassing situation, and while on the one hand 
if is trus that the other party is bound by 
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which he has entered with his 
eyes open, knowing that finality is attached 
to the decision of an employee of the other 
side, that party is entitled to insist that that 
person should have acted judicially with a full 
realisation of the responsibilities of his position 
in dealing with a matter of that kind. The 
procedure followed by a person exercising such 
a power is important as indicating whether in 
the particular instance hs inteaded to act only 
asa servant of one ofthe contracting parties or 
in the conscious exercise of the powers conferred 
on him by the special terms of the agreement. 

A Court called upon to hold any expression of 
opinion by such an Engineer in such circum- 
stances final and conclusive between the parties, 
must at least be satisfied that the person was 
conscious of the fact that he was called upon to 
exercise that power and was exercising that 
power with the senses of responsibility and 
judicial independence required for the pur- 
pose. Souta INDIAN” RAILWAY Co. Lrp. v. 5, M. 
Baastyam NAIDU Mad. 65 

Letter containing promise to pay time- 
barred dibi—Whether anagreement enforceable in 
law-—Whether forms basis of fresh cause of action 

—Adequate stamping of letter—Necesstty of— 

Stamp Act UII of 1893), s.62—Penalty unier, if 

proper wien letter is unstamped—Novation—Sutt 

on debt—Suit, if can be based on letter as new 

contract —Controct Act (LX of 1872), s. 25. 

A letter containing a promise to pay a tims- 
barred debt is itself an agreement enforceable in law, 
It is a-contract and as'such can form the basis of: 
afresh causs of action. Butit should be alequately 
stamped if ib serves as. an agreement; otherwise it 


a contiact into 


will be subjected to the appropriate penalty under - 


s: 62, Stamp Act. When such a lIetteris sent as-a 
promise tu pay a time-barred debt, this recitation 
in the plaint is sufficient to attract the provisions 
of s, 25, Oontract Act and to enable the creditor to 
claim that the suit should be based on this letter as 
a new contract. Marpens HOTEL, Detar v WILUNOTT 
Lah. 293 
e—a Place of performance — Civil Procedure 

Code (Ast V of 1908), s. 20 (c)—Suiton contract— 

Suit for prompt dower. instituted in Court within 


whose jurisdiction plaintiff's wife resides—Com-.. 
petency—Muhammadan: Law— Dower. ie 
A suit ona contract cin be instituted in the Court: 


which has territorial jurisdiction over the place 


where the contiact has to be performed. Theo general. 


rule is that where no place of payment is specified. 


either expressly, or by implication, the debtor must. 


seek his creditor. The only limitation to this principle. 
of English Law is that the creditor must reside within 
the realm and this principle is-applicable in India, 

Consequently where a suit for. prompt dower by a- 
Muhammadan wife is instituted ina Court within 
whose jurisdiction the wife resides, the place of per- 
formancs being the creditor's residence, that Court 
hes jurisdiction to entertain the suit. TUSLIMAN 
BIBI v. ABDUL LATIF Mra Cal. 427 
Public policy. Ses Muhammadan Law 701 
~ ender —Form  of—Qojection to forn— 

Rejection: of tender-on other: grounds — Objection as 

to form, if wired. 

It is nodoubt trus that a tenderto bə valid 
‘must bə made inthe current coin-of ths realm” 
and’ a tender by cheque ‘is not suffisiont. But where 
a tender is” actually made but in a medium 
diffsrent from that required by law, the ‘objection to 








the form of ths ténder may“ bs expressly or impliedly ~ 
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waived by the creditor, and he will be deemed to 
have waived the objection, if he rejects the tender 
on other grounds, without making any objection to 
its legality in point of quality. 

Where, therefore no objection is raised at the time 
when the chequeis returned as to the medium in 
which the tender was made, the tender cannotte 
held to be bad simply because if was made by cheque 
and notin coin or currency notes. Hira DAL v. 
Kuizar HAYAT Kuan Lah, 251 

Tender--Tender should be unconditional— 

Offer with condition preventing it from being 

-complete— Validity of. 

It is of the essence of a valid tender that it should 
be “unconditional.” IE the offer is accompanied by 
a condition which prevents it from being perfect or 
complete in itself, it cannot be regarded asequivalent 
to payment, and the promisee is under no obligation 
to acceptit, Where therefore the plaintiff sends a 
single chequefor two items, only one of which was. 
due-at the time while the other was payable after 
soma time, the cheque being one and indivisibe can 
be accepted as a whole ornot at all, and hence the 
tender of ons of the items by that chequ2 is nob good 
and the promisee istherefore within his rights in 
rejecting it. Hira LaL o Kuizar Hayat KHAN 

Lah. 251 
~ Tender —Tender under protest — Validity— 

Tender of more than what is due, if good. 

A tender made “under protest” is not bad in law. 
Similarly the tender of mora than what isdue is also 
good. Hirra Lan v. Katzar HAYAT Kuan Lah, 251 

Time, when of essence of '.cor.tract— Parties, 
af can make it so by express agreement or subsequent 
not ‘ce, 

Time cannot ba said to b3iof the essanc3 of 6 
contract simply becauss a period for completion is 
mentioned in a contract for sale of land. It is not 
ordinarily of the essenc2 of the contract, but the 
parties can makeit so by express agreement in the 
contract itsslf or subsequently by giving reasonable 
notice to complete on a certain day or it the nature 
of ths property intended to be sold requires it, as 
for instance if the confract ‘is for sale of a life- 
interest or a mining leass given for a fixed period 
of time. Kris.NaA Caanpra. RUDRAPAR v. KHAN 
Mamup BEPARI ; Cal, 166 
—Vendor and purchaser — Contract of sale— 

“Harnest money, nature of—Breach on purchaser's 

part — Harvest money, if forfetted—Purchaser 

contending non-forfeiture—Proof that agreement 
prevents forfeiture— Necessity of. 

Earnest money is a guarantee for the performance 
of the'cantract. Ifthe transaction goes forward it 
is a part of the purchass. price, but if it falls 
through on account of the default -of or breach by 
the verndee,.it is forfeited, in the absences of a 
contract either express in its terms or to be inferred 
from the.whole contract. If the purchaser says’ that 
the earnest has not been forfeited, though the 
breach is “on his part, he has toshow that the- 
agreement prevents the forfeiture. This he can do, 
if the contract says so in plain terms, -or if the. same 
can be inférred from all the terms of contract itself, 
KRIS na CHANDRA RUDRAPAL v. KAN Mamup BEPARI |, 

Gal. 166- 
—Wager —Test to see if contract is wager— 

Intention of parties to be gathered from. surrounding 

circumstances in addition to actual contract. 

In order to determine whether a contract id a 
wagering eontract, tha Oourt will not only look at the 
terms of the written contract, but glso probs among- 
the surrounding * circuinstddices to ‘find’ out thy trug 
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intention of the parties. These surrounding circum- 
stances could only be proved by evidence outside 
the- written contract. The real intention of the 
parties is to be looked into and this may be gather- 
ed from the oral evidence and the actual transactions 
between them. Lox Nata v. Firm 8. GOPAL SINGH- 
Hira SINGH Lah.713 
Contract Act dX of 2— Contract, 
definition of. 
The. definition of ‘contract’ in s. 2 ofthe Contract 
Act-appears to be built upon a succession of de- 
finitions of the elements which go to make a con- 
tract, that is togay,- proposal, acceptance, promise, 
promisor, promisee, consideration’ and agreement. 
The expression ‘reciprocal promises’ is explained 
and finally a: contract is defined as an agreement 
enforceable by law. On the other hand an agree- 
ment not enforceable by law is said to be void; 
that is to say, it is not a contract at all. SATYADEVA 
NARAYAN Sinsa v. TIRBENI PRASAD Pat. 979 
mama 55. 2; 7—Proposal — Letter signifying 
willingness to sell ata price inreply to enquiry if 
property is to be sold—Whether amounts to offer 
—- Offerer -directing purchaser to write- about 
acceptance to another—Purchaser putting himself 
in communication with him—S. 1, if contravened. 
Where by a-letter a:person signifies his willingness 
to sell a certain property for a certain sum of money 
in reply to'a letter “enquiring whether the property 
was to be sold, it amounts to an offer or rathera 
proposal iwi bin the meaning of s. 2, Con’ract Act, 
and is not merely an invitation to an offer, 
When a leter by-the intending seller direcis that 
the-intending purchaser wilk have to write to s 
certain person, it does not exclude the case “where 
the intending purchaser instead of writing to that 
person pot himself into communication with that 
person.:. The letter“has tobe read in a reasonuble 
and.“ sensible "manner and when the intending 


1872), s. 





puréhasér puts himself in communication with that |. esa A 
there has been any ` of blackmail, and cannot be regarded as good con=- 


person, it cannot be said that 
contravention of s.7, Contract Act, so as to render 
the contract 
seller. - SURENDRA Nata Roy v. Kenar Nati Boss 


= l SOO ae Cal. 224 ` 
~S. 11—Transfer of Property Act (IV of. 





1882), `s. T— Minor— Contract — Contract with 


minor, when void—Minor, when can enforce promise. ` 


It is-the promise -by a minor which is unenforce- 
bje; and an agreement embodying such a promise 
cannot be a contract. But an agreement as defined in 
s. 2 (e) of ‘the Contract Act does not necessarily 
consist of a set of promises forming ‘the considera- 
tion for each other. Every promise is an agree- 
. ment; that is to say a promise’ made by an adult 
in favour of a minor is an agreement by the adult. 
If the consideration for-such a promise or such an 
agreement is- a reciprocal promise by the minor, 
the-whole thing is void; but if the considerstion 
for it- is not a promise, “but is something actually 
done, there is no ber in the statute and no reason 


in principle why the result should not be a valid ` 


contract. 


Where the consideration has been“ received for | > fo pa 
"> a time-barred debt, then unless that promise is in 


an agreement consistiug of a promise in favour of 


the minor, such promise can be enforced by the minor’ 


or on his behalf, l 

Consequently, where a mortgagee, & minor, 
paid the: consideration of the mortgage at the time 
of the execution of the mortgage `deed, such minor 
mortgagee cin sue of his mortgage. SaTYADEVA 
NARAYAN: SINGA v. TIRBENI PRABAD Pat. 579 


er" SS, 11, 64,6 68—Person disgualtfied jrom 


INDIAN CASES 


not binding upon the intending” 
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contracting by any law towhich he is  subject— 

Question as to whether contract is void or voidable, 

if arises—Consideration for pro-note advanced 

when defendants’ estate was under Court of 

Wards—C. P. Court of Wards Act (XXIV of 

1899), s.31—Effect of —Advance, if recoverable. 

The question whether a contract is void or 
voidable presupposes the existence of a contract 
within the meaning of the Contract Act, and cannot 
arise-in the case of a person who is disqualified from 
contracting by any law to which he is subject. 

The consideration for the promissory note in 
suit was advanced at a time when the defendant's 
estate was under the superintendence of the Court 
of Wards and, therefore, bys. 3lof the Central 
Provinces Court of Wards Act of 1899, the de- 
fendant was incompetent to enter into any contract, 
which migl:t involve him in pecuniary lability 
and his property was not liable under s. 68 
of the Contract Act. It was urged on behalf of the 
plaintiff that he was entitled to recover the money 
lent under s. 65 of the Contract Act: 

Held, that the piaintiff was not entitled to 
recover the advance under s. 65 of the Contract 
Act, and the referenca in s. 31 of the Central 
Provinces Court of Wards Act to s. €8 of the Con- 
tract Act wes made because s. 68 comes in the 
chapter dealing not with contracts but with cer- 
tain relations resembling those created by contract 
or with what are known as quasi-contracts,° The 
fact that a Guvernment ward is incompetent to 
enter into any contract rules out any action 
founded ons. 65 o0f the Contract Act. Lan G.:ANDRA- 
pwds Deo v. Lan ARTRARAN Dro Nag, 351. 
e, 25. See Contract 293 


= S, 25—Consideration— Threat of bringing- 
false suit, whether good consideration for contract 

— Contract. Bos = 
The threat of bringing a false suit is really a form: 








sideration for the contract. ih : 
The defendant owed money to the firm which was’ 
on the eve of insolvency. In order -to keep this asset 
out of the hands of the Official Receiver, it was 
arranged thatthe defendant should execute a baht 
entry in which the name ofthe creditor was not 
mentioned. The insolvency took place, and the baht 
was made over to a relation of the firm. Some time 
later the relation threatened to bring a suit against 
the defendant onthe strength of this document. 
The matter was compromised, and the terms of the 
compromise were that the defendants should execute 
two bonds for Rs. 1,500 and Rs. 22, respectively, in 


. favour of the plaintiff, who brought a suit against the ' 


defendant on these bonds: . 

Held, that the suit did not lie as the contract was ' 
void for want of consideration under s. 25, Contract 
Act. OBUNI Larv. MAULA BAKESH Lah. 347 


$. 25—Promise to pay time-barred debt - 
should be in writing and signed—Promise to pay 
new debt along with time-barred debi— New 
promise, if valid. l e 
Whore there is nothing buta mere promise to pay 





writing and signed by the person to be charged 
therewith, it would not form a good consideration, 


' But where there is nob meiely a promise to pay a 


time-barred debt, but there is a novation of 
contract under which fresh consideration passes from 


the promisee and there is on the parit of promisor 
“the receipt of such consideration as well as a promise 


to pay time-barred debt, the two taken together’ 


Vol. 161] 


Contract Act-—contd. 


would amount to a valid agreement, although the ~ 


previous debt had been barred by time. 
This would be particularly so where it was clear 
that the creditor would not have advanced further 
consideration, unless a promise to pay the time- 
barred ‘debt had also been made. Natu Sag v. 
DURGA SAH All. 317 +5) 
—— $, 62, See Transfer of Property Act, 1882, 
R 8 787 
Tamanan S, 64, SEE Contract Act, 1872, s. 11 351 
i ae 65—Agreements void ab initio, if covered 
y 3, 09. l 
.- * Section 65 of the Indian Contract Act includes 
also cases where agreements are voidab initio. 
MADURA MUNIOIPALITY v. RAMAN SERVAT Mad. 46 
— 8, 65— Madras District Municipalities Act 
(IV of 1884), s. 69—Lease of land by Municipality 
:— Lease not complying with s. 69-— Suit for 
damages for use and occupation—Maintainability. 
‘Where a Municipality leased certain plots of land 
but as the leases in question didnot comply witn 
the provisions of 8. 69 of the Madras District 
Municipalities Act, the Municipality sued the 
lessees for damages for use and occupation: 

Held, that s. 65 of the Contract Act was 
applicable to a case of this kind and the Municipality 
was entitled to recover damages for uss and occupa- 
tion of the lands. Mapura  MUNICIPALITY v. RAMAN 
SERVAI Mad. 46 
amma S, 68. SEE Contract Act, 1872, 5.11 
aimee S G9. SEE Contribution 152 
m S, 69 — Transfer of Property Act (IV of 

1882), s. 72, —Mortgagee paying revenue and 
lant tax —Such amount, af to be added to principal 

“mortgage money— Suit for such moncy—Competency 
of ~Mortgagee not electing to add money spent by 
him to principal. 

Under s. 63, Contract Act, the mortgagee is 
clearly entitled to be re-imbursed by the mortgagor 
for the money spent by himon revenue and land 
taxes paid in order to save the property from forfei- 
ture and sale. Section 72, Transfer of Property Act, 
permits the mortgagee in such circumstances to 
add the money so spent by him to the principal money 
of the mortgage, provided thatthe mortgagor has 
been called upon and has failed to take proper and 
timely steps to preserve the property. This provision 
of the law is clearly permissive. A mortgagee is not 
obliged to add the money so spent by him to the 
principal money of the mortgage. He can still make 
his claim under s. 69, Contract Act. 





5. M. Firm Mad, 626 
————-~ $. 72. SEE Bengal Land Revenue Sales Act, 
1859, s. 31 171 


8.74. Sze Civil Procedure Code, 1908, J = 


— $8. 134, 139, 141—Surety—Mortgage by A 
in favour of G—K standing surety—A adjudicated 

 insolveni—satle of mortgaged property by Receiver 
—Only part payment made to G—Receiver keeping 

‘balance as commission—Suit by G for balance 
against A-and K—Claim against A given up— 
Suit, whether could be < decreed against K— 
Discharge of A, whether affects ease. 
A mortgaged his house to G. K stood as surety. 


Later on A was adjudicated an insolvent; the Offi-- 


cial Receiver so'd the mortgaged property to one 
M. G _ claimed payment of his mortgage 
charged on the prozerty. The Official Receiver 
made only a part payment to him, keeping the 
balence of the purchase money as his commission, 
G applied to the Insolvency Court for payment of 
he balance that the Receiver having committed 
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suicide his application was dismissed, G instituted 
a suit for recovery of the balance with interest 
against A, the principal debtor and K, his surety. 
Claim against A was given up and the suit was 
decreed against K: 

Held, that the suit was competant and the interest 
continued to run at the stipulated rate until the 
date of payment of the different amounts to G: | 
Held, further that s. 134,. Contract Act, was not 
applicable G had not done any act the legal con- 
sequence of which would be the discharge of the 
principal debtor. The surety cannot, therefore, be 
held to be discharged under s. 184. Sections 139 
and 141, also did not apply. The principal debtor 
had been odjudicated an insolvent and the mort- 
gagee could not get any relief against him.. The 
fact thet G gave up hisclaim against the prin- 
cipal debtor did not in any way affect the case in 
the absence of any actor statement by G exonerat- 
ing A. KHUSHAL C:AND v GAURI SHANKAR Lah, 462 
— §8.135, 137—‘Forbearance to sue — Creditor 

forbearing to sue the moment debt becomes due— 
. Whether amounts to promise to give time to 

debtor within s.135—Surety, if discharged. - 

The fact that a person forebore to sue the moment 
the debt became due at the request of the debtors does 
not amount to a promise to give time to the debtors 





so asto discharge the surety. MAKSAN SINGH Y. 
LAOHMI l l Pesh. 244 
——— s85, 139,141. See Contract Act, 1872, s 134 


; 462 
$.148—Stlver entrusted Jor making ornament 

— Whether bailment. ; 
Where the silver which had heen handed to the 
defendant was not to be returned in specie but it 
had to be returned in the shape of a finished arti- 


cle, namely karas, it must be held that when 
silver was entrusted to the defendant for 
the purpose of the making of the karas the 


intention was that the same silver would be used 
for the purpose and the words “otherwise disposed 
of eccording to the directions of the person deliver- 
ing them" in s. 148, Contract Act sufficiently cover 
the case. The position of the defendant being that 
of a bailee, he is absolved from liability for the 
loss of the silver by theft. Srrua BAKHSH SINGH v. 
BALI Nata | i Oudh 417 
s. 151—“ Necessary. care’ within s. 15l— 
` Whether finding of fact—Revision. : 
The finding of the lower Court about the defen- 
dant having taken necessary care of the goods such 
as is required by s. 151 of the Contract Act is a 
finding of fact which is not open to question in 
revision, SITLA BAKHSH SINGH v. Bar Nata 
i Oudh 417 
ss, 197, 198— Ratification, essential? of— 
Proof of full knowledge of acts of agent~ 
Necessity of. Fis 
‘In order to constitute a binding adoption of acts 
a priori unauthorized, these conditions must exist: 
(1) the acts must have been done for and in the 
name of the supposed principal and (2) there must 
be full knowledge of what those acts were, or such 
an unqualified adoption that the inference may 
properly be drawn thatthe principal intended... to 
take upon himself the responsibility for such acts, 
whatever they were. Where the supposed ratification 
relates to acts as to which there is no pretence of 
any prior authority, whem it is not a ques- 
tion merely of excess of authority, full know- 
ledge of the cts and unequivocal adoption after 
such knowledge must be proved, or, in the alterna- 
tive, the circumstances of the alleged ratification 
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must be such as to warrant the clear inference that 
the principal was adopting the supposed agent's act 
whatever they were or However culpable they were 
yatitication relates back to the time of the inception 
ofthe transaction and has a complete retrospective 
efficacy, BURENDRA Nata Roy v KEDARNATH BOSE 
Cal. 224 

——-— 8. 222, Sez Transfer of Property Act, = 
.87 


e8 
Contribution — Decree for costs against . two 
~- gudgment-debtors—One executing mortgage in favour 

of -decree-holder in satisfaction of decree — Claim 

‘for contribution, whether arises ~ Contract Act (IX 

of 1872), s.:69. 

Where a decree for costs is passed against two 
judgment-debtors and one of them satisfies the 
decree: by executing a simple mortgage bond in 
favour of the decrée-holder, that fact does not ‘give 
him a right to contribution as against the other 
judgment-debtor, the reason being that the plaintiff 
is not actually out of pocket and does nothing more 
than convert his former liability into another 
. liability ander a simple mortgage bond, and 
consequently his sait brought against the other 
judgment-debtor for contribution is premature. 

AGHUBAR DAYAL D ABDUL GHAFFAR Oudh 152 


Go-operative Societies Act || of 1912)—Interpre- 
‘tation — Strict construction — Policy underlying the 


ct. 
“The policy of the Co-operative Sccieties Act is to 
save the persons concerned from protracted, expen- 
sive and sometimes ruinous litigation of the Civil 
Conrts. At the same time these special enactments 
should be strictly construed and the rights of the 
subject to have ‘recourse to the Courts of Justice 
- provided by the Crown, should not be unnecessarily 
surrounded with restrictions. HIRA NAND v. ANJUMAN 
IMDAD-I QARZA . Lah. 248 
Co-sharer. See Adverse possession 33116), 450 
Non-receipt of rent, whether proof of 
ouster — Burden of proof. 
- The mere fact of non-receipt of rents is not con- 
clusive evidence of ouster by the cc-sharer who is in 
possession. 
“The onus of proving ouster is upon those who set 
up adverse title. BIBI ZAINAB v. MUHAMMAD AYUB 
Pat. 331 ıb) 
Lease by co-sharer of sir or khudkasht -for 
non-agricultural purpose— Building erected—Surt 
` for demolition of building by other co-sharers— 

Maintainability. l 

A cc-sharer in possession of land: as his sir or 
khudkasht which is agricultural land and not abadi 
is not entitled to-alter the nature of that land by 
turning it into building land (as distinct from 
building appurtenant to an agricultural holding). 
If he turns it into building land either by building 
on it himself or by letting it to atenant for the pur- 
pose of building, he is using the landina way 
which is contrary to the interest of the other cc- 
sharers in the mahal.-By doing so he gives the 
other co-sharers a rignt to sue for joiné possession 
and. aright to havethe building demolished. INDIRJIT 
Rai-», Gasapnar RAJ All. 358 

Possession of co-sharer, whenjhadverse— 

-Ouster or assertion of hostile title, necessity of 

—Mere non-payment of rent or profits—Inference 

- of ouster, tf arises. 

In order to succeed o& the ground of custer the 
person setting-up ouster is bound to chow that he 
did setup an acdvgrse or independent “title during 
the period which was beyond the statutory period of 
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twelve years. .There can be no sdyerse- possession 
by one co-shareras against others until there is 
ouster or exclusion and the possession of a Co- 
sharer betumes adverse to another co-sharer from 
the moment when there is an ouster, 4. e., after there 
is an assertion cfa hostile title by one co-sharer 
against the other and to the knowledge of the latter.. 

Itis somewhat dangerous doctrine to propose that 
mere non-perticipation of rents and profits of joint 
property by a co-sharer for a very long period would 
be sufficient to give rise to the inference of 
ouster. 

.Obiter.-In order to infer adverse possession or 
exclusion the Court must be satisfied that the taking: 
of profits is an indication of a denial of rights in the 
other co-tenants to receivethem, and long and un- 
interrupted possession without more by one co- 
gharer is not sufficient to constitute adverse posses- 
sion, NIRMAL Caanpra Das v. MAHITOSH Das 

l i Cal. 450 
— Profits from building lease—Whether can be 
taken into. account in suit for profits—8ayar, 

meaning of. l 

There is no provisionin the Agra Tenancy Act 
by which the profits from a building lease, even if 
an annual rent had bean reserved, could be taken 
into account in asuit for profits. Sayar which is 
defined in s. 3 (4) is not defined in a way which would 
include the annual rent from a building lease, 
INDERJIT Rar v. GAJADHAR Ras All. 358 
Gosts— Discretion of Court—Costs should follow 

result -Mere existence of conflict of judicial 

opinion on points raised — Whether precludes 

successful litigant from obtaining costs. 
. Orders as to costs are discretionary, buat the dis- 
cretion should be exercised in a judicial manner and 
the normal rule is that costs follow the result. The 
existence of conflict of judicial opinion on the points 
raised should not preclude a litigant from obtaining 
costs when successful. Bis.an Daso Nann Ram 

Pesh, 155 

—Mortgace suit—Costs cannot be awarded 

personally except against mortgagor, 

In a suit on mortgage costs are recoverable from 
the mortgaged property and not by a personal 
decree against any party other than the mortgagor. 
SATYADEVA NARAYAN BINAA V. TIRBENI PRASAD 

i Pat.579 
~ Suit against principal and pro forma 
defendant — Latter contesting unsuccessfully— 

Latter whether can be saddled with costs. 

In rent suits brought by the plaintiff- 
appellant against the tenants entered in his jame- 
bandi as defendants first party, the plaintift also 
impleaded as defendants second party under s. 148-4, 
Bengal Tenancy Act, the co-sharer landlords. The 
tenants did not contest the suit, but the co-sharer. 
landlords did, but were unsuccessful. The Court 
ordered that the defendants second party should bear 
the costs: 

Held, that the order of the Munsif was an order 
which it was within his discretion to -pass and in 
passing which he exercised his discretion with pro- 
priety’ and the principle that the second party 
being pro forma defendants and not liable to pay- 
ment should not be saddled with costs of the suit 
arising from default of defendants first porty did 
not epply. Munsat SINGG v. PEYARA BINGA . 

Pat, 472 


itty 











Court-fee—Plaint must be looked into. 

For purposes cf the court-fee the Court must look 
tothe plaint only. Court-fee cannot be demanded 
from a plaintiff on the ground that question of pos- 
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session will. arise inthe suit, Though it is open to 
the Court to say that the plaintiff has really esked 
for a consequential relief though he has tried to 
conceal it by casting the reliefs in a particular form, 
itis not open tothe Court to say that the plaintiff 
should have asked for a consequential relief end 
should have paid the proper fee as in such a suit. 
SITARAM SINHA v. JOGENDRA Narayan SINSA 

Pat. 706 

—— Suit for injunction and declaration— 

Plaintiff valuing relief for jurisdiction—Court- 

fees payable. 

-When the plaintiff ina suit for declaration and 
injunction chooses to value the relief at a certain 
figure for the purposes of jurisdiction, he is bound 
to pay court-fee on the same amount. JANI v. BISHAN 
SINGH Lah. 173 
Court Fees Act (VII of 1870),.ss.4,5. Sege Court 

Fees Act, 1870, s. 7, cl. (iv) (c) 679 
-——— 8. 7 (V)—-Civil Procedure Code (Act V of 

1908), O. Vir, r. 111 (b)—The two provisions 

should be reod together—Relief sought is to be 

- valued by plaintiff—Tests. 

Section 7, sul-s. (iv) of the Court Fees Act must 
be read with O, VU, r. 11 (b), Civil Procedure 
Code. The words of s. 7, sub-s. (iv) of the Act, 
when read as a whole meen. that the relief soughs 
is to be valued in the plaint or memorandum of 
appeal by the plaintiff, The test is what is the 
value cf the relief granted which is sought to be 
got rid of ? Inthe matter of LEVYING OF CoURT-FEE 
IN AN INJUNCTION SUIT Sind 384 
8.7, Gl. (V)—Swit for.declaration and separate 

possession of pluintiff's share after partition— 

Proper court-fee. 

A suit for declaration that certain properties be- 
long to the joint family and for separate possession 
of the plaintifi’s share after partition by metes and 
bounds falls within s. 7, cl. (v), especially where the 
defendants claimed the property adversely to the 
plaintiffs, SELLAMMAL v.dJcraimant Napar Mai. 679 
SS. 7 (4-A), 17 — Distinct subjects’, meaning 

_of—Suit on account—Allegation that defendants 

had not duly executed sale deed for plaint claim as 

‘they had agreed—Court-fees for cancellation of 

. deed, whether necessary. 

In a suit for recovery of money ona settlement of 
accounts it was alleged that there was an agreement 
between the parties according to which the defen- 
dants had agreed to sell certain landsto the plain- 
tiffs in satisfaction of the claim but asthe defendants 
had not fulfilled their obligations the plaint claim 
may be decreed after establishing if necessary that 
thesale-deeds executed by the defendants were can- 
celled. The trial Court held that the plaint was 
governed by s.17 ofthe Oourt Fees Act and that the 
plaintiff should pay an additional fee under s. 7, 
cl, 4 (A) of the Court Fees Act in view of the prayer 
of cancellation: 

Held, that the suit was not one for cancellation of 
adocument inthe sense in which that expression is 
known to law but a suit for recovery of money on the 
ground that the agreement had not been carried out 
and that the order of the lower Court was therefore 
wrong. Tammana Narayana Moortay v. KUMALA 
Buena OHENDRA Rao Mad. 184 

5 s. 7, Cl. (iV) (c), 5,4 (a,--Civil Procedure 

-Code (Act V of 1903), s. 115- Question of court- 

-Jee— Revision. 

The reference to consequential relief in sub-cl. (e) 
of cl. (iv) of s.7 of the Court Fees Act must be read 
along with other clauses providing for particular 
reliefs which in a sense are also consequential reliefs. 
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Where the reliéf asked for is by way of possession, 
the suit will prima facie fall under cl. (v) and not 
under cls. (iv) (e) and it can make no difference for 
this purpose thət a prayer for a declaration is also 
included in the suit. 

The High Court will be justified in interfering in 
revision withan order relating to court-fee where 
the question bears upon the valuation of the suit 
for purpose of jurisdiction. SELLAMMAL V. JOTHIMANI 
NADAR Mad. 679 
———$.12 (li) —Appellaie Court, whether can 

call upon party to pay deficiency in court-fees in 

lower Court. 

When it is found in an Appellate Court that the 
court-fee on a plaint or memorandum of appeal, as 
the case may be, in the Court below, was insufficient, 
it is the duty of the Appellate Court to call upon the 
party whose fee was in defect tomake good the 
deficiency under s. 12 (2). Court Fees Act although 
no dispute as to the amounthad arisen or been 
specially decided in the lower Court. JANI?, BISLAN 
SINGH Lah.173 
———— 5, 17. Sez Court Fees Act, 1870, s. 7 (4-4) 


184 
——— Sch. |I, Art,6—Stamp Act (II of 1899), Sch. 

I, Art. 57—Security bond executed in mofussil by 

surety under 0. XLI, r. 5orr. 6, Civil Procedure 

Code (Act V of 1908)—Court-fee payable — Stamp 

duty for bond. 

When a mortgage deed is executed by a surety 
under O. XLI, r. 5 or r. 6, Civil Procedure Code, it is 
liable toa court-fee under Art. 6 of Sch. II, Court 
Fees Act, and to stamp duty under Art. 57, Sch. I, 
Stamp Act. Thisis so onlyin relation to deeds 
executed inthe mofussil. In Karachi itself an 
equitable mortgage only is created by deposit of 
title deeds. In re REFERENCE BY 1H s DrtTeicr 
REGISTRAR, DADU Sind 945 

— Art. 17-A—Suit by unsuccessful 

applicant to Collector for registration as a 

landholder under s. 3 (5), of the Madras lstates 

Land Act—Proper court-jee~Nature of such su t 

—~Prayer for setting aside order, whether necessary. 

A suit brought by an unsuccessful applicant to 
the Collector for registratiun as a landholder 
under s. 3 (3) of the Madras Estates Land Act is 
a suit for declaration falling within Art 17-A of 
Sch. H of the Court Fees Act. It is not a suit to 
set aside a summary order governed by Art. 17 
(1) or a suit is not otherwise provided for falling 
within Act, 17-3. 

“The setting aside of the order of the Tevenue 
Officers is nut legally necessary in a suit of this 
kind and whatever words may be used to describe 
the decree sought, itis in fact a suit for a declar- 
ation that the plaintiff is entitled to held posses- 
sion and to collect rents of the estate in question. 
C, ATHIMOLLA MUDALIAR V. WATAIMATHUL KUBRA BEGUM 
DA c. EBA Mad, 879 
iga Art. 17 (1), (3)—Suit under s. 25-A, 

Sonthal Parganas Settlement Regulation for 

declaration that Record of Rights is wrong—Whe- 

ther governed by Art. 17 (1) (3). 

Where a person institutes a suit under s. 25-A, 
Sonthal Parganas Settlement Regulation, claiming a 
share in an estate, for declaration that the Settlement 
Officer's decision on his objection for regarding his 
names is wrong and taat the entries inthe Record of 
Rights are incorrect inasmuch as the alleged share of 
the plaintiff is not recorde& therein,the suit is 
governed by Art. 17 (1) and (3) Sch. IL of the Court Fees 
Act, as the plaintsimply asks fora «declaration that 
the Record of Rights is wrong as it omits the plaintiff's 
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name and the extent of his share and the court-fee 
payable is Rs. 15. 

‘The fact thatthe plaintiff's name has not been 
recorded by the Settlement Officer is no ground 
by itself forholding that he must sue for possession, 
The fact whetner the plaintiff is or isnot in posses- 
sion and therefore is or isnot entitled to the declara- 
tion is a matter which hasto be decided in the trial 
ofthe suit. SITARAM SINHA V. JOGENDRA NARAYAN 
SINHA Pat. 706 
Criminal Procedure Code (Act. V of 1898), 

8. 30. Sz Penal Code, 1860, s. 376 591 (a) 

ss. 54, 56—Cognizable offence — Arrest 
without authorisation in writing, if permitted 
without qualification-~ Police constable merely 
deputed by superior officer to arrest—Whether can 

Ta : without observing formalities mentioned 

‘in s. 56. 

Section 54, Criminal Procedure Code, does not 
give an unqualified power in all cases to any 
Police Officer to arrest, without an authorisation 
in writing, a person concerned in a cognizable 
offence but its provisions are limited by those of 
s. 56. Where a Subordinate Police Officer is not 
acting independently, but is merely deputed by a 
superior officer to arrest some one concerned in a 
cognizable offence he cannot do so without obsery- 
ing the formalities mentioned in s. 56, MOoAAMED 
ISMAIL v, EMPEROR Kang. 459 
———— 88.137, 139-A (2)— Proceedings under 

Chap. X—Obstruction to public way alleged and 

denied—Procedure to be followed. 

Under s, 139-A (2), Criminal Procedure Code, which 
was added bythe Amending Act XVIII of 1923, pro- 
ceedings under Chap, X, Criminal Procedure Code, 
are to be taken in two distinct stages. Where 
obstruction tothe use by the public of any way, is 
alleged and denied, the question to be decided at the 
threshold of the case is whether the denial of the 
existence of the public right claimed is well founded. 
It is generally desirable that the Magistrate should 
record a definite finding in terms of 8. 139-A (2), 
though ifthe record otherwise indicates that he did 
find thatthe denial of the publie right was well 
founded, the requirements of s. 139-A (2) would be 
made out. Itis obvious that the Court and the 
parties should distinctly understand when the case 
enters on the second stag: of the proceedings provid- 
ed by s. 137, Criminal Procedure Code, so that the 
evidence not of the preliminary character contem- 
plated by s. 139-A (2), but such as is contemplated by 
8.187, be produced. GANGADHAR Marwari vy, EMPEROR 

; All. 309 
~ $, 145— Limitation Act (IX of 1908), Sch. I, 

-Art.47—Dispute between Trust and third parties 

—Order under s. 145--Whether binds T'rust— 

Suit by succeeding trustee — Limitation— 

Applicability of Art. 47. i 

The application of s. 145, Criminal Procedure Code, 
does not depend upon whether the claim is made by 
a private owner or on behalf of a trust and if there 
is a bona fide dispute between a trust and a third 
person and the other conditions of the section are 
satisfied, there is no reason why it should not fall 
within the cognizance of the Magistrate under s. 145; 
nor is there any reason why to an order passed by 
a Magistrate in such acase, Art. 47 of the Limitation 
Act should not be applied. 

Further, as an order made against a trustees under 
e,145 binds the Trus® a suit by a subsequent trustee 
to set aside that order will also be, governed by 
Art. 47 of Limitation Act, 

Per Varadacharwr, J.—The statement that one 
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dharmakartha dozs not derive his title from his pre- 
decessor and is, therefore, not bound by his acts must 
be taken with considerable qualification inasmuch ag 
the binding character of transactions entered into 
by a trustee have to be judged not on the ground 
whether one trustee claims under another but on 
the ground whether the transaction was one 
justifiable under the circumstances in which it was 


entered into. JAGATHAMBAL ANNI v, PRRIATZAMBI 

NADAR Mad. 234 

-——— 5.147. Sers Limitation Act, 1908, s. 23 
653 


— 8. 147 — Action under, when can be taken~ 
Present dispute and present fear of disturbance of 
peace—Necessity of —Dispute likely to cause breach 
of peace in future, if enough. 
For the purpose of initietion of prcce2dings under 

s. 147, Criminal Procedure Code, the Magistrate 

must be satisfied that a dispute likely to cause a 

breach of the peace exists. If there is no present 

danger of a brescn of the peace, the fact that there 
is a dispute which is likely to cause a breach of the 
peace inthe future, willnot justify a Magistrate 
taking action under s. 147 of the Code. There should 
be a present dispute, ənd a present fear of disturhance 
and the section will not apply to astate of things 
indicating that there may be a breach of the peace 





in future. JAGABANDHU Misra v. Manacur, INDIA 
JUTE MILLS, SERAMPUR Cal. 338 
s,164, See Oriminal trial 793 
S. 164—Confession—Magistrate recording 


confession should avoid handing over document 
‘after completion to Police in charge of prisoner 

—Prejudice not caused—S. 164, if complied with. 

A Magistrate who r2cords a confession under 
s: 164, Criminal Procadure Code, should avoid 
handing over the document after completion to the 
Police in charge of the prisoner, but shuuld for- 
ward if as require] by sub-s. (2), s. 161, Criminal 
Procedure Code, direct tothe Magistrate by whom 
the case is to be enquired into or tried. But where 
there is no suggestion that it was tampered with 
in transit and no prejudice has been caused to the 
accused by the method of forwarding ths statement 
actually adopted, there is substantial compliance 
with the provisions of the section. Hass Ras v. Ew- 
PEROR Lah. 900 
ss. 164, 364, 533—Confession recorded 
without questioning accused of its voluntary 
-nature—Defect, tf curable by s. 5383—Admissibility 
A such confession — Evidence Act (I of 1812), ss. 

21 





Non-complience by the Magistrate of one of the 
requirements of s. 164, Criminal Procedure Code, 
namely, that a confession shall not bs recorded un- 
less upon questioning the person making it, the 
Magistrate has reason to believe that it was made ` 
voluntarily, cannot be cured under s. 533, Criminal 
Procedure Code, because the confession cannot be 
said tohave been ‘duly made’, viz. in accordance 
with law. Therecord of the confession cannot, there- - 
fore, be admitted in evidence under s. 80, Evidence 
Act. Then it has to be seen whether the 
confession can be proved as an admission under 
s. 21, Evidence Act. Sections 164 and 364, Criminal 
Procedure Code, merely prescribe the mode of record- 
ing a confession and do not in any way affect the 
provisions of the Evidences Act regarding the ad- 
missibility ofa confession heard by a Magistrate. 
The consequence of non-compliance with those pro- 
visions is tnat tne recurd of the confession cannot be 
admitted in evidence under s. 80, Evidence Act, with- 
out further proof. The admissibility of evidence is 
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governed by the Evidence Act and under s. 21 of 
that Act an oral confession by an accused person 
is relevant subject to the provisions ofss.24 to 29. 
The confession must, however, be proved by the testi- 
mony of the Magistrate who heard it. If he did not 
record it atall he would obviously have to rely on 
his memory, alone. Ifhe did record it, but notin 
accordance with law and consequently the record is 
rendered inadmissible under s. 80, he can still use 
it to refresh his memory when in the witness-box, 
The adverse party canthen call upon him to produce 
the dccumert and cross-examine bim thereujon. Lf 
the confession was read out to the accused and was 
admitted by himto be correct and was also signed by 
him, it can perhapsbe regarded asa confession in 
writing and can be proved by the prosecution undér 
s. 21, Evidence Act. Bakes.:an v. EMPEROR 
Lah. 339 
— ——s5, 172. Ser Evidences 14 
———— $, 179—Held, s. 179 did not apply to case. 
Offences contemplated in s. 179, Criminal Proce- 
dure Code, are those which are not complete till a 
specified consequence has ensued. The consequence 
must be an essential ingredient of the offence and 
it must arise withinthe jurisdiction of the Court 
trying the offence. Where the consequence arose at 
D as soon as a newspaper was published according to 
the declaration made by the tublisher and the 
consequence which arcse at JJ was one which had 
already arisen at'D, s. 179 does not apply to the case. 
DEWAN JINGH Marroon, PROPRIETOR oF “TE RIYASAT” 
. DELHI v. EMPEROR Nag. 635 
--—— —S, 190. Ste Criminal Procedure Code, 1898, 
s. 246 846 
——§ s, 195 (1) (b)—“In relation to any pro- 
ceeding in any Court’—Scope of—Whether apply 
to case of false report made in investigation by 
Police with intention that there shall in consequence 
of it, beatriclin a Criminal Court. 
The words in s. 195 (|) (5), Criminal Procedure 


Code “in ‘relation to any proceedings in any Court” 
apply to the case of a false report or a falss state- 


ment ‘made in an investigation by the Police with 
the intention that tnere shall in consequence of this 
be ‘a trial in the Criminal Court. G.uLam RASUL v. 
EMPEROR Lah. 288 
ss. 202, 203—Order dismissing complaint 





under s. 203—Whether bar to fresh complaint— 


Dismissal after inquiry under s. 202—Fresh com- 
plaint on same facts, af can be entertained. 
Although a previous order dismissing a complaint 


under s. 203, Criminal Procedure Code, is not a bar 


to the institution of afresh complaint, itis only in 
exceptionel circumstances that the second complaint 
should be entertained on the same facts, for instancee 


where the order of dismissal was manifestly pervers. 


or foolish or based upon an incomplete record. Where 
the previous complaint was dismissed after due 


inquiry, a fresh complaint based on the same facts’ 


should not be entertained. ` OHAMAN LAL v. EMPEROR 
Lah, 308 

w———SS, 236, 403 (3)—Penal Code (Act XLV 
of 1860), ss. 417, 193— Swearing false affidavit and 


using that false afidavit- Distinction Acquittal’ 


in respect of one offence — Whether bars trial 
in respect of the other offence—S, 236, if applies 
—Test in such cases. | l 
Swearing a false affidavit and using that false 
affidavit are distinct offences even though they are 
parts of the same transaction. The accused can be 
tried for both the offences at the same trial, perjury 
and chéating. Where therefore a-person is acquitted 
pE a charga under s.417, Penal’ Code, for cheating 
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by using a false affidavit, he can, under 
s. 403 (8), Criminal Prccedure Code, be tried for an 
offence under s. 193, Penal Code, for swearing a false 
affidavit. The test is not so much whether the facts 
are the same in both trials as whether the acquittal 
on the first charge necessarily involves an acquittal 
on the second charge. 

Section 236, Criminal Procedure Code, does not 
apply to sucha case, as that section deals with cases 
where it is doubtful which of several offences the 
facts which can be proved will constitute, and the 
doubt has to be a doubt as to the law applicable to a 
certain set of facts which have been proved. ABDUL 
HAMID v. EMPEROR fang. 763 
—s, 238—J oint trial—Accused charged under 

ss. 366 and 344-109, Penal Code (Act XLV of 1860) 

another accused charged under ss. 368 and 344— 

Acts forming paris of same transaction—Whether 

can be tried in one trial. 

The charges against one accused under ss. 366 
and 344-109, Penal Code, and the charges against 
the other accused under ss, 368 and 344, Penal 
Code, can legally be tried together where there is 
a community of interest or purpose between these 
two accused and the acts are so closely connected 
as to form one and the same transaction, BAWANI 
PATHAK v. EMPEROR All. 869 
—ss. 246,19C—Railways Act (IX of 1690) 
s. 121—Penal Code (Act XLV of 1860), s. 293- 

Charge for summon case—Altering charge into 

offence triable as warrant case—Legality. 

Once a Magistrate has taken cognisance of a case 
as a summons case he cannot convict the accused 
for anything but an offence triable as a summons 
case. 

Where a person was charged with an offence falling 
within s. 121 ofthe Railways Act (an offence tri- 
able asa summons case) but after the evidence 
of the prosecution was taken, the Magistrate, think- 
ing that the accused had committed an offence 
under s. 323 of the Penal Code also, converted the 
proceedings before him into warrant case and framed 
a charge for an offence under s. 323 of the Penal 
Code also: 

Held, that the procedure adopted by the Magistrate 
was illegal; ; 

Held, also that, as it was on his own informa. 
tion that the Magistrate believed that an offence 
under s. $23 had been committed, it was the duty 
of the Magistrate under s. 190 (c), Criminal Pro- 
cedure Code, to afford the accused an Opportunity 
of saying whether he wished to be tried by another 
Magistrate. Inre RAJARATNAM PILLAI Mad. 846 
————S. 250. - Compensation—When to be awarded, 

If the accusation is proved to be false but cannot 
be regarded to be frivolous or vexatious, s. 250 
Criminal Procedure Code, does: not justify the award 
of compensation. Ifthe accusation is not proved 
to be false, no compensation can be awarded. how- 
ever frivolous or vexatious the conduct of the 
complainant might have been; a distinction 
clearly exists between a fact not being proved 
and bein , disproved, Brouan PRASAD v, JHURI 

bats All.49 
——-— 88, 263, 264. Sz: Criminal Procedure Code 

1698, s. 350 267 
s, 342, Sze Criminal trial 344 
ss. 350, 263, 264, 432—5, 263, scope of—=. 
Magistrate recording evidence in summary trial~= 
Evidence, if comes within s. 350—S. 350 relates to 
jurisdiction Error in jurdiction, if meré 
irregularity. . 
Section 263, Criminal Procedure @ode, does nop, 
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prevent a Magistrate who tried a case in a sum- 
mary way from recording evidence; it merely says 
that be need not but if he does, it cannot by reason 
of s. 264 form part of the record and the evidences 
so recorded does not come within the meaning of 
s. 350. Section 350, relates to jurisdiction and an 
error in jurisdiction is not a mere irregularity. Em- 





PEROR V. HEMANDAS DEVANSINGY Sind 267 

—§. 364, Sze Criminal Procedure Code, 

1898, s. 164 339 

—— S. 374— Death sentence—Appeal on facts 
and law—Matntainabrlity. 

In cases where the appellants have been sen- 


tenced to death they have in the High Court an 
appeal on matter of fact as well as of law. In dis- 
posing of a reference under s. 374, Criminal Pro- 
cedure Code, and the appeals by the persons 
sentenced to death, the High Court is, therefore, 
obliged to come to their own independent conclu- 
sions as to the guilt or innocence of the accused 
independently of the verdict of the jury or of the 
opinion of the Judge. In these cases the ques- 
tions of misdirection are ofless importance, But 
though the High Court is not bound by the verdict of 
the jury, they will attach greatest possible weight to 
the verdict of the jury if it answers a reasonable 
test. BENOYENDRA ANDRA PANDEY y, EMPEROR 

Cal. 74 
—— — $8, 374, 418, 423—Reference under s. 374 

—Duty of Iligh Court. 

In dispasing of areterence under s. 374 of 
the Code and the appeals by the accused, the 
High Oourt is bound to satisfy themselves by 
going through the evidence whether the aceused 
have been rightly convicted, but in doing so they 
must attach considerable weight to the verdict 
of the jury. If after examining the evidence 
which is admissible in law they find even with- 
out any opportunity cf hearing witnesses and 
seeing their demeanour, that certain facts emerge 
from the evidence as proved beyond reasonable 
doubt and the decision in the case- depends 
upon inference to be drawn from: these proved 
facts, they are not bound to order a re-trial. 
When, however, the evidence cannot be properly. 
weighed by the Court without hearing: witnesses 
and seeing their demeanour in the witness-box 
and they are not in a position tosay whether 
the facts from which inferences are to be drawn 
are tru3 or false, re-trial should be ordered. 
BENOYENDRA C2anpra PANDEY v, EMPEROR Cal. 74 
s., 386, Proviso—Scope of—Sentence of fine 

and in default penal servitude — Sentence in 

default served—Fine, if can be realised—Criminal 
_ trial —Sentence of fine imposed by Special Magis- 
trate—Special Criminal Court coming to end— 

Magistrate succeeding him as Sub-Divisional 

Magistrate, if can realise the fine by issue of 
. warrant of attachment. 

Except in special cases ib is both undesirable 
and unfair to seek to realise a fine: when the sen- 
tence ordered to be served in default of payment 
of the fine has -already been served in full and 
the proviso to s. 386, Criminal Procedure Oode, is 
intended to .deal. with cases- where for some suffici- 
ent reuson the authorities have not been able to 
realise the fine before the default sentence-has been 
perved. 

Where a sentence was passed by a Special 
Magistrate A forming a Special Court under s 23, 
Ordinance 11 of 1931 and the Court came to an end 
in 1932, a person who succeeds A, as Sub-Divi- 
gional Magistrat®, not. being A‘s-succestor as Special 
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Magistrate, cannot executé by issue of a warrant of 
attachment a sentence of fine imposed by A. 
JADABENDRANATA PANJA v. EMPEROR `. Cal. 979 
s. 403 (3). See Criminal Procedure Code, 
1898, s3. 236 763 
—————— S, 414—S, 414, if applies when more than 
one sentence is imposed. ` 
Section 414, applies not only to a case where 
one sentence only is imposed. The singular includes 
the plural and reading s. 414 with s. 415, it is 
clear that what is meant is not two punishments 


. Similar in kind but a combination of two punish- 


ments of different kinds. ISMPEROR v. HEMANDAS 
DEVANSINGH Sind 267 





$s 418, 423. Sse 

Code, 1898, s. 374 
~~—-——--§, 432, Sum Criminal Procedure Code, 1898, 

s. 350 5 267 
S$. 438—Appeal pending — Reference to 

High Court under s. 438—Legality of —Proper 

procedure to be followed. 

Where an appeal was pending before the Sessions 
Judge from a conviction, and the Judge without 
deciding the appeal referred the case tovthe High 
Court purporting to act under s. 438, Criminal 
Procedure Ccde: 

Held, thatthe procedure was incorrect and that 
the raporting Court should decide tne appeal, and if 
it considers that it has been unable to do substantial 
justice, it may then report the case on the revision 
side with recommendations as to suggested action 
which as an Appellate Court it was not able to take 
itself. Mir Guawas 1, EMPEROR Pesh. 320 

$.439—-Interference in revision with order 
of acquittal at instance of private individual — ~ 

Held, that trial Magistrate's judgment was reasoned 

oul and interference was uncalled for. 

The-High Court, though it has power under s, 489 
of the Code of Criminal Procedure to interfere in 
revision with an order of acquittal, yet it will not 
entertain any application for revision against an 
order of acquittal made by a private individual] 'un- 
less there exist certain circumstances, which make it 
imperative in the interest of public justice for the 
High Court to set aside an order of acquittal which 
is manifestly perverse and unjust. 

Where the Magistrate has given ths accused the 
benefit of Excep. 9 to s. 499 of the Penal Code, hold- 
ing that the imputation on the character of the 
complainant contained in the written statement 
filed by the accused ‘in the Civil Court was made by 
the accused in good faith and for the protection of 
their interests in the civil suit in which they were 
defendants and the offending remarks are to be found 
inthe written statement which formed part of the 
pleadings in that case and that the complainant has 
failed to prove malice on the.part of the accused in 
respect of the offending remerks made by them 
against ths complainant, these findings being findings 
of fact based upon direct and circumstantial evi- 
dence in the case, the High Court would no for a. 
moment dream of interfering with this well-reasoned 
and sound judgment. Mauna Bax.sa v. RIAZ AHMAD 

Oudh 828 

S.439—Revision—Lower Courts relying 

on inadmissible evidence—Case for revision, tf made 
out—Hvidence — Accused owing money to come 
plainant—~Accused tearing off bahi papers— 

Complaint under ss. 879, 477, Penal Cede (Act 

ALV of 1860)—Report by accused that he waa 

being falsely charged—Decree in prior civil suit by 

complainant—Whether admissible in evidence,, 

The accused was prosecuted on’ the strength of 


Criminal ` Procedure 
74 
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a Police report made by C alleging that the accused 
and his father owed money to C and while at- 
tempting to settle the account with the accused 
and his father, the accused snatched the bahi 
from C's hand, ran away, tore out and destroyed 
the relevant entries and threw the mutilated bahi 
away, whereafter it was picked up by C. The 
accused went to a Police Station. and had reported 
thet he had had a quarrel with C over a time- 


expired account in his village; that C had not- 


produced any account end that C was now charging 
him falsely with having torn out certain leaves of 
the bahi. The accused was convicted under ss: 379 
and 477, Penal Code. In revision: 

- Held, that the contents of the report made by 
the accused were not admissible as evidence of 
what actually occurred but on the othef 
hand, the fact that the accused did make a report, 
and the general nature of his allegations were 
admissible ag showing the conduct of the accused 
in relation: to the alleged offence. 

Held, also, that the fact that a civil case was 
brought by C against the accused and his father 
and the nature of the decree were not inadmissible 
in evidence, but the proceedings and nature of al~ 
legations during the course of the civil suit were 
certainly not admissible in evidence. 

Held, further, that there wasa case for revision as 
the lower Courts relied on evidence inadmissible 
for the purposes to which they put it. FAZAL ABMAD 
v. EMPEROR - Pesh, 885 
——s 476. 


Sen Bengal, Agra and Assam Civil Courts Act, 


1887, 8. 22 (4) 
See Penal Code, 1860, s. 193 


322 
196 


#h ewe 





asa Criminal Court, Consequently a petition: in 
revision against an order in such proceedings lies to 
the Civil VUourt and not toa Criminel Court and can 
be brought only under s. 34 of the N. W. F. P. Courts 
Regulation. TEK Oeann v. Harnam SINGA Pesh. 270 


S. 476-B~—Appeal under, where lies— 
Amendment of 1923, whether makes any change. 
The Court of the Subordinate Judge is a Court 

from whoss orders appeals ordinarily lie to two 

Courts, that of the District Judge andthe High 

Court. The Appellate Court of inferior jurisdiction; 

namely the District Judge’s Court is to be the 

Court to which the Court of the Subordinate Judge 

must be deemed to bs subordinats, within the 

meaning of s. 195, sub-s. (3), Criminal Procedure 

Code. ‘he appeal, therefore, under s. 476-B, Criminal 

Procedure Oode lies to the District Juage. That 

was held to bs the position under the Code as it 

stood bsfore the amendmeénts made in 1923; and the 
amendments introduced in that year have not 

changed the law in this respect.. | THAKUR PRASAD v., 

EMPEROR Pat, 20 
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——_———s.509-— Whether 
witness is present in Court. 
Section 509, Oriminal Procedure 

tended to be applied when the medical 

present in Court, Rancappa GOUNDAN, In re 
Mad. 663 
s 526=-Transfer — Apprehension that 
accused will, not get fair trial—Court should bé 
satisfied that apprehension is not a fanciful one. 
Before the High Court takes into consideration an 
apprehension in the mind of the acctised that he will - 
not get a fair trial, the Court must be satisfied that 
the apprehension is not a fanciful one. Ko Ko Gyt v. 
EMPEROR Rang. 240 


applies when medical 


Code, is not in~ 
witness is 


—s. 526—~Transfer— Rémand — Advisability’ 
of sending case to some other Magistrate when case 18 
remanded on appéal, p 
The position of ə Magistrate who had decided 

against the accused before remand is indeed difficult 

-since howsoever fairhémey be in fact, hé cannot 

remove the vague fear in the mind of the accused 
astohis own attitude and impose confidence in 
hii 





un, bd + 
Held, that although there was no merit in the 
allegations regarding the adverse attitude of the trial 
Magistrate it was advisable when the case wad 
remanded on appeal, that it should have been sent to 
some other Magistrate. MISSRTLAL v. JUMPEROR 

Nag. 317 (a) 
8. 526 (4)—Applitation for trdnsfer— 

Affidavit, necessity of— Case against applicant, 

instituted by Police—Cross-complaint by  decused 

—Arguments hedtd in Poliée case—Orders’ in 

that case should be postponed till hearing of evi“ 

dence in the other case: f | 

Section 596 (4); Oriminal Proceduré Oode; pro? 
vides that epplicitions for transfer must be support 
ed by an affidavit, the modeof sweering the affida- 
vit being provided for ins, 539, Critiinal Procedure 
(ode. When not so accompanied by an affidavit, 
it cannot be entertained. f , 

A case was instituted by the Police under s, 807, 
Penal Code, against the applicant. After recording 
of evidence commenced, he filed a cross-complaint 
under ss. 326, 32: and 452. This chse was adjourn: 
ed from time to time along with the challan: 
After arguments had beep heard in the challan, 
the applicant applied for a transfer of the case : 

Held, that it was reasonable that the pronounce- 
ment of orders in the challan case should be 
deferred until the Magistrate has heard the evidence 
in the case brought by the applicant and it was 
desirable that both cases should bs heard by one 
and thesame Magistrate and tnus the danger. of 
conflicting decisions being given on the same facts 
would be avoided. UJAGAR SINGH v. Emperor E 

Lah. 921 
mn 8, 528— Application for transfer—Duty of 

Magistrate to hear opposite party and record 

reasons for transferring case. 

Where a Magistrate transfers a case from one 
Court to another, ha must hear th2 opposite parby 
and give his reasons for passing tha order of trans: 
fer, AnMAD OAIBHIR V. CaELLaRam TEKO4AND 

Sind 939 (a) 
——=§ §31—Lodel area ins. 531, meaning of—~ 

Magistrate competent to try case—Triat taking 

place within local area othér than the one where 

offence was committed — Whether ground for : 

reversing copviction. : l l 
. Tho expression “local area” used ms. 531, Criminal 
Procedure Oode, is not confined to a province but 


= AJ 
~ 
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includes all local areas governed by the Code of 

Criminal Procedure which extends ea the whole of 
British India, Where the Megistrate who tried the 
case was competent to try the case, the conviction 
cannot bereversed for the simple reason that the 
trial took place within a local area other than the 
one where the offence was committed. DEWAN SINGH 
Marroon, PROPRIETOR oF Tue Riyasat, Denar v. Ew- 
PRROR Nag. 635 
age 533 Sge. Criminal Procedure Code, 1898, 

. 16: 339 

; $.537—Criterion for determining whether 

illegality or irregularity is curable. 

No distinction can be introduced between an 
illegality and an irregularity and the sole criterion 
given by s. 537, Criminal Procedure Code is whetner 
the accused person had been prejudiced or not, 
Where the accused are not prejudiced by the joint 
trial (though not legal), no re-trial should be order- 
ed. BHAWANI PATHAK v, EMPEROR . All. 869 

s. 540-A—Trial Magistrate, if authorised 
. by s. 540-A to dispense with attendance of accused 
. on ground of illness, 

Section 540-A, Criminal Procedure Code, does not 
authorize the trial Magistrate to dispense with the 
attendance of the accused on the ground of illness, 
Ko Ko Gri v. EMPEROR Rang, 240 
Criminal trial, Sez Penal Code, 1860, s. 382 295 

sagan Anxiety to avoid Police enquiry-- Whether 

indicates guilti~Murder— Held, that guilt of 
accused was not proved. 
A Police enquiry.is always regarded as.a harass- 
ment, and anxiety to avoid it is not necessarily an 
indication of guilt. . i 
. Held, after considering oll the circumstantial 
evidence including the post mortem examination of 
the deceased on which mainly the guilt of the 
accused rested, that if was not certain that the 
accused committed the murder. EMPEROR v. AZHAR 
MIAN. Pa : Pat. 939 (b) 
~Ciwvil Court determining rights as between 
. parties— Criminal Court, if can adjudicate on them 
again. 
. Where the order of Civil Court has determined 
the rights as between the parties, if is not open 
to the Criminal Court to adjudicate upon them 
again, Osman v. EMPEROR Cal. 647 (a) 
w- ———Gomplaint against accused under s. 307, 

U. P. Municipalities Act (II of 1916)—Accused 

acquitted for want of prosecution — Subsequent 

complaint regarding the -same matter after nine 
years—Accused . again acquitted for want of 
prosecution—Fresh complaint after two .years— 

. Held. this amounted to harassment and proceedings 
should be quashed. 

The accused had a house adjoining an open piece 
of land belonging to Government under the control of 
the Municipal Board and he opened a window in his 
own wall facing the Government land. The Municipal 
Board served a notice upon the accused to close the 
door, On hisfailure to do so he was prosecuted but 
the complaint filed by the Municipal Board was 
dismissed for want of prosecution. The Municipal 
Board remained quiet for about nine years and it 
again served a fresh notice on the accused in respect 
of the same window calling upon him to close it, 
‘As he failed to close it, another complaint was filed 
against him under s. 307, Municipalities Act. This 
also was again dismissed for want of prosecution, 
the Municipal Board then waited for nearly two years 
- and served a fresh Motice on the accused . again 
‘calling upon him to close the said window. As he 
did mot-do so, a eomplaint was filed under s. 307 
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against him onthe ground that he had failed to 

comply with the notice of the Municipal Board: 
Held, that this was a “case which should not be 
allowed to proceed any further because it amounts to 
a harassment of the eesused and raking up a rather 
stale matter. The Municipal Board clearly had. a 
remedy by way of a civil suit and ib should not be 
allowed tofind a short-cut by getting the accused 
convicted by a Criminal Ccurt. MAIKU v. E 
. 316 





Confessions, classes of. 

Confessions made to a Magistrate can be divided 
into five classes : (1) Those recorded with all the 
formalities prescribed by ss. 164 and 364, Criminal 
Procedure Code ; (2) those imperfectly recorded but 
where the defect is cured by 5.533, Criminal Pre- 
cedure Code; (3) where the defect is not cured and 
the confession is proved by the testimony of the 
Magistrate ; (4) where the Magistrate refuses to 
record the confession of an accused person produced 
before him for that purpose but hears it ; (5) where the 
accused appears before a Magistrate of his own accord 
and makes an oral conféssion. Confessions falling 
under classes 1 and 2 are recorded under great pre- 
cautions and should, therefore, obviously carry more 
weight than those falling under the remaining classes. 
A confession under class 3 would be less weighty 
because some of the precautions prescribed by law 
were not observed. A confession under class 4 
should have very little weightunless the Magistrate 
can explainto the entire satisfaction of the Court 
why he refused to act under ss. 164 and 364, Oriminal 
Procedure Oude. The weight to be attached toa 
confession under class 5 would depend entirely on the 
circumstances under which it is made. It is impos- 
sible to lay down any hard and fast rule asto the 
amount of weight to be attached to a particular con- 
fession. This isamatter for the Court to decide in 
each case on consideration of the cumulative effect 
of the entire evidence in the case. BAKESHAN V. 
EMPEROR Lah 339 
Confession recorded funder s. 164, Criminal 

Procedure Code (Act V of 1898)— Confessor returned 

to Police custody— Procedure is highly improper. 

The precedure of returning to Police custody a per- 
son whose confession hes been validly recorded under 
s. 164, Criminal Procedure Code, is highly improper 
and may damage the whole case in which such a con~ 
fessin is used. ABDUL SATTAR V. EMPEROR 

Lah. 793 
——— — — Conspiracy—No charge of conspiracy—Time 
should not be wasted to prove one. 

Where there ig no distinct charge of ccnspiracy, 
or where it is unnecessary and the evidence is sufi- 
cient if believed to prove the particular offences with 
which the accused are charged, it isa waste of time 





and money to try and establish a couspiracy. Hans 
Raz v. EMPEROR Lah. 900 





— Defence- Res judicata, if applies. 

Under the law it is perfectly open toan accused 
person to raise any plea of law or fact which may 
make for his acquittal. There is nothing like res 
judicata in a criminal trial as long as it does not 
terminate in either acquittal or conviction so as to 
attractthe provisions of s. 403, Criminal Procedure 
Code. There is nothing in law, authority or principle 
which would estop an-aceused person trom showing 
that theact with which heis charged as penal did 
not constitute an offence and that on a right inter- 
pretation of the enactment under which he is sought 
to be penalised, it should be held that the legislature 
never intended that anyone placed im nis position 
should be criminally liable. To debar him from this 
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defence would be nothing short of a prohibition from 
proving his innocence and would amount to clear 
denial of justice. Such a course is manifestly repug- 
nant to the busic principle of sl] criminal jurispru- 
dence. DEWAN SINGA Martoon, PROPRIETOR or Tag 
RIYASAT, DELSI v. EMPEROR Nag. 635 


Evidence—Charge of murderous attack on 
Police— Question as to whether accused were 
terrorists—If relevant. 

Where the sole point for decision is whether the 
accused were parties to a murderous attack on the 
Police, it is quite unnecessary and indeed wholly 
irrelevant to consider whether they were terrorists 
or members cf any other body. Hans Ras v. EMPEROR 

Lah. 300 

Evidence-— Duty of Court to exclude evidence 
of doubtful or remote relevance. ; 
When considering the question of admissibility, 

the Court should lean always in favour of the 

accused, and exclude all evidence tendered by 

the prosecution which is of doabtful or remote 

relevance, BENOYENDRA CHANDRA PANDEY v. EMPEROR 

Cal. 74 

Evidence — Medical evidence Consent by 

accused's Advocate to dispense with medical witness 
present in Court — Duty of prosecution. 

No consent or admission by the prisoners’ Advocate 
to dispense with the medical witness could relieve 
the prosecution of their duty of proving by evidence 
the nature of the injuries received by the deceased 
and that the injuries were the cause of death. In re 
RANGAPPA GOUNDAN Mad. 663 

Evidence — Murder case — Recovery of 
bloodstained articles from accused's house —W hether 
sufficient for conviction. 

In a charge for murder the evidence of the recovery 
from an accused person's houseoft a blvuodstained 
chopper anda bloodstained chadar is enough by 
itself to justify his conviction. This is circumstantial 
evidence the value of which is very great when used 
to corroborate other evidence. Itcannot by itself 
prove the case for the Crown, It is possible to 
Imagine many an occasion where the mere discovery 
ofa bloodstained weapon or bloodstained clothes 
was due to something other than murder, for instance, 
concesling a dead body or receiving from the real 
murderer a bloodstained weapon in order to hide it 
and so assist the murderer. It is impossible to say 
that the discovery of a bloodstained article is 
enough by itself to justify a conviction for mur- 
der. DHUNDA v. EMPEROR 4 Lah. 884 


Evidence—Natural reluctance of Burman 
Buddhist to give evidence against Pongyi— Evidence 
of such witness, if can be discarded for minor 
discrepancies, 

It is well-known that a Burman Buddhist is as a 
rule reluctant to give evidence against an accused 
person in a murder case. If he can help it, he will 
always try and avoid it. The natural reluctance 
becomes more pronounced when the accused person 
happens to be a pongyt. Therefore, unless a more 
cogent ieason than that of discovering a few dis- 
urepancies is given, the evidence given by such a per- 
son should be accepted. U Zawana v, EMPEROR 

Rang. 113 
report-—Admis- 





— 








Bvidence—Pcst mortem 
sibility. | 
A post mortem report is not evidence and can only 





be used by the witness who conducted the post 
mortem inquiry asan aid to memory. Rancappa 
Gounpan, In re Mad. 663 





Hvidence—Prosecution witnesses not found 
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hostile—Prosecution, if can suggest that their 
evidence should be viewed with suspicion. 

Where witnesses are produced by the Crown in 
a criminal trial and there. is no suggestion that 
they turned hostile, nor during the whole trial 
were they treated as hostile witnesses, nor has 
anyone openly suggested that they were not truth- 
ful witnesses, the prosecution cannot be permitted 
to blow hot and cold as it suits them best and 
suggest that their evidence should be looked upon 
with suspicion. If they were not truthful wit- 
nesses, they ought never to have been called. by 
the prosecution and so recommended to the Court as 
witnesses of truth ABINASH CANDRA Sarkar ». 
EMPEROR į Cal, 280 


m e Jury trial —Misdirection —Held, that there 
was misdirection —Onus of proof in criminal cases 
— Statement in charge that accused have failed to 
give explanation of facts adduced against them 
— Whether amounts to misdirection—Decision of 
case not turning upon veracity of witnesses— 
High Court, if can draw inference from facts. 


Where in atrial by jury, the Judgein his charge 
omitted to remind the jury that statements attri- 
buted to individual accused would not be evi- 
dence against the other accused in the event of 
the jury finding that individual not guilty and 
also repeatedly stated tne case for the prosecu- 
tion and the arguments advanced in support of 
it, without clearly pointing outto the jury those 
parts of it which were not supported by evidence, 
or depended merely upon glosses upon evidence and 
further stated that one of the accused was suffer- 
ing from venereal disease while there was no 
such evidence, .and with regard to certain 
anonymous petitions told the jury that evidencs 
given on oath was of much greater value than 
statements made by unknown persons in anony- 
mous petitions, when there was nothing to show 
that the statements were made, whereas he ought 
to have told them that this evidence, which had 
been improperly admitted, was of no value, and 
directed them to reject it as irrelevant and referred 
to contents ofother inadmissible and irrelevant 
documents, and repeatedly drew the jury's attention 
to the fact that tns accused had failed to give 
any explanation of facts adduced in evidence 
against them: . 

Heid, that these amounted to misdirections or 
non-directions, and as the onus of proof in crimi- 
nal cases never shifts to the accused, and they 
are under no obligation to prove their jnno- 
cencs or adduce evidence in their defence or to 
make any statement, the Judges remarks 
amounted to misdirection and if the Judge intended 
to make such remarks, it was undoubtedly his 
duty firstto give the accused an opportunity of 
explanation by drawing their attention specifically 
to the evidenca upon which the Judge relied. 

Held, als> that none of those errors were more 
than comparatively minor blemishes on what was 
otherwisa a careful and very able charge, and 
a masterly exposition of intricate evidence at the 
end of long and difficult trial, and asthe decision 
in the case did not really turn upon questions 
about the veracity of witnessss or upon the finding 
of doubtful facts, but upon the question as to what 
inference isto be drawa from well-established facts 
about the existence of which there was n» 
reasonable doubt, the High. Court. in ap- 
peal was atleast as well, if -ngt better, quali- 
fied than the, jury to draw the necessary infer- 
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ence, BENOYENDRA OHANDRA PANDEY y EMPEROR 
© “" Gal 74 
m Main allegation as to disobedience of order 
-of trying Magistrate — Prosecution, if proper— 
Possession with applicant—Distribution of land 
among villagers—Applicant out of possession— 
Respondent in possession—Applicant returning to 
possession—Complaint for criminal trespass, if 
maintainable — Remedy of respondent —Specific 
Relief Act (I of 1877), s. 9. i 
- Where the main allegation against the accused is 
_Misobedience of an order of the Magistrate trying 
the case, the prosecution is objectionable as the 
‘Magistrate makes himself Judge in his own case. 
For eight years the first applicant had been cul- 
‘tivating an area of alluvial land. When the first 
“applicant had been jin possession of this area of 
‘land ‘for a period of eight years, and a certain cc- 
operative society had, through him, obtained some 
tights in this land, then, under the orders of the 
Sub-Divisional Officer, a body of thamadis distri- 
-butad these alluvial lands among certain villagers, 
with the result that they purported to dispossess 
the first applicant of the land of which he had 
‘been in possession for eight years. The respondent, 
was granted this area of land by the lugyis, and 
apparently, one year after this distribution; he 
managed to get possession of it and to cultivate 
it. The next year the first applicant, with his 
Servants, the.second and third applicants, returned 
. ‘to possession of it again end for this they 
were convicted of the © offence of criminal tres- 
“pass: 
Held, that the prosecution was quite unsustain- 
able, for it as clear that the first applicant enter- 
ed into possession again, after having” been in 
possession for a -period of eignt years; and having 
‘been dispossessed ` for only .one year, in exercise öf 
a ‘bong fide claim of right to - possession of this 
dand What the respondent should have dene 
when he was dispcssessed by the applicant's re- 
entering into possession, was to havé brought a 
suit under s. 9, Specific Relief Act, and it was 
not open to him to bring a prosecution in the 
‘Criminal Courts. Maung Onan “THA v. EMPEROR 
Rang. 993 
proved — 





— Motive — Commission of crime 
Prosecution, if should prove motive. 
“Where the ccmmission of the crime by the accused 
has been proved, it is not necessary for the piosecu- 
tion to provette motive. U-Zawana v EMPEROR 
l Rang. 113 
= of appeal depends on 
mature of sentence—Magistrate not acting in such 
` way as. to.call for interference in unappealable 
sentence—Revision. 

Itis the nalure of ‘the sentence which does or dces 
not give aright of appeal and it is bardly open to the 
accused persons to say that theyshould ‘have been 
given a ‘higher sentence so that” they might havo a 
right of appeal. oT 

"The gecused persons had gone to the house of one 
S and had tried'to take away by forcehis wife. The 
only witness whe said that any of the accused per- 
sons committed ‘house trespass ‘by.entering her hut was 

“the woman herself. The Magistrate contented him- 
self with framing a charge of an offence of rioting 
under s. 147, Penal Code, and not under s. 452. He 
sentenced the accused tu a fine of Rs. 20 only : 

” #Held,that the Magistrate did not act in such a way 
that the'High Court®should interfere in unappealable 
sentence. “The accused were treated with leniency and 
therefore the'High Court should not interfere in its 
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extraordinary jurisdiction in revision. ANANT SINGH 

V. EMPEROR All. 307 

-—— Prosecution, duty of—They should not hide 
facts or embroider case. 

The conviction of guilty persons would be more 
certainly obtained if the prosecution was confined 
to simple and true evidence and no attempt was 
made either to hide essential facts or to embroider 


the case. Hans RAJ v. EMPEROR Lah 900 
Prosecution, duty of— Witness making 


untrue statement — Prosecution should see that 

Court does not rely on it. 

It is the duty of the Public Prosecutor to 
prosecute, not +c persecute, the accused, and 
responsibility rests apon him not.to allow the Court 
to place reliance unwittingly upon the evidence of 
a Witness, who has madea statement as to the 
course of the investigation wnich is demonstrably 


untrue. Nea San Ba v. EMPEROR Rang. 14 
~~-~- — Prosecution must moke out its case— 
Statement of aceused under s. 342, Criminal 


Procedure Code (Act V of 1898), cannot fill up gaps 

-Voluntary written statements, whether can do it 

—-Deceased receiving fatal injuries while stealing 

Assault by three, armed with lathis—Presumption 

ofintention of causing grievous hurt. 

The prosecution must make out its own case and 
gaps cannot be -filledup by any statement made by 
the accused in his examination under s. 342, Criminal 
Procedure Code. But voluntary written statements 
by the accused can be so used. ' 

In accordance with the principles of English and 
Anglo-Indian procedure, it is for -the prosécution to 
‘prove its case. ‘Where the prosecation has, without 


any statement made by thé accused, proved -that-the 


deceased received his fatal injury’ while stealing 
carrots and thet the injury was inflicted by one of 


‘the accused ifthe deceased ‘has received only one 
‘blow -in a fight at-the hands of one of his assailants 


and -it-is not known -whose hands inflicted the blow, 
each of the assailants is presumed to have had-the 
‘intention of causing gtfievous hurt. Has.am v. 
EMPEROR “n Lah. 344 
v —— Sentence ~ Grave provocation. ~ Burden of 

„proof as to—Suddenness of attack, if extenuating 

‘circumstance. EN ~ 

‘The burden of proving that -the provocation was 
grave lies on the accused. 

Held, that although the suddenness of an attack is 
not necessarily an extenuating circumstence, the 
High -Court would not in this cate interfere -with 
the sentence passed. ALI MOJAMMAD Y JIMPEROR 

Sind 414 

~ Sentence——Impriconment and fine--Accused 

undergoing full tern of imprisonment Release on 

offering security to pay fine by tnstalments—Re- 

committing him to jatl—Legality of-—-Imprison- 
ment in default of fine, if can be inflicted. 

Where a person who was sentenced to imprison- 
ment and fine was released after undergoing his 
full term of imprisonment on offering security for 
fine payable by instalments, he cannot.be re-committed 
to jail end imprisonmentin default of fine cannot be 
inilicted on him, Tega SINGA v. EMPEROR Lah, 886 
~ Sentence Motor lorry driver “mot 

participating in crime al initiel stages-—~Circums- 
` tances’ compelling him to continue — Sentence 

reduced to six months. J 

A motor lorry was hired for the purpose of 
abducting a girl, through a contractor. The’ driver 
was ignorant ofthe purpose. He did mot :take any 
part in the crime in its initial stages but becanie 


‘particeps criminis after the girl, who had been 
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screaming and was naked, had been brought to the 
lorry. He, however, continued to do his part of the 
work. © | ; 

- Held, that still he was in a difficult position and 


——---— Sentence ~ Murder — Stab wound penetrating 


Taet. 


R 
=- Sentence—Penal Code (Act XLV of 1860), 
gs. 802—Offence under-—Accused found to be in 


it appeared that he was in an abnormal mood when 
he committed the offence, there is sufficient reason for 
not-inflicting the extreme sentence. Nea Po Swa v. 
EMPEROR Rang. 250 
-— Sentence—Person trying to overawe witness 
- of other side—Witness refusing—Assault òn such 

witness—Case held serious and not fit for mere 

e Sec Code (Act XLV of 1860), ss. 

396 Ll4. a 4 ; 4, 

A money-lender and his nephew endeavoured to 
ovearawe a witness for the other side in a civil 
suit and because he refused to comply with tne 
money-lender’s demands,‘‘organised an assault party;” 
taking part in the assault on the witness ‘in ques- 
tion, and further during the course of-the criminal 
trial -against them winned over a number of prosecu- 
tion witnesses by bribing them: 

Held, that this wes a serious state of things, and 
it was impossible to permit a compromiss in such 
4 case or to let the matter drop merely because 
the parties have made up their differences. The 
order cf releass by the Magistrate after due ad- 
monition completely overlooked this aspect of the 

- matter. Hira KURMI v. MADAN Sao Pat.932 
—— ——.Sentence—Premeditation to kill not proved 

—Whether good ground for not passing death 

sentence. ; a 

‘The absence cf proof of premeditation to commit 
murder would be a.good groundfor not passing the 
sentence of death. A.PLet v. Emperor Rang. 297 
-—-——Sentence—Reference and appeal~ Delay “in 

preparation of paper books and detention of 

‘accused—Effect of, in considering sentence. ` 
. Where in an appeal and” reference from a death 
sentence, there is a delay of four months in gèt- 
ting tne paper book ready, the delay is un- 

Yeasonable requiring explanation and where due 
the’ intervention of ‘tne long 





to the delay and 
wacation, the accused have remained under sén- 
tence of death for ten months, the High Court 
will take this fact into consideration along with 
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other facts and circumstances in 


reducing the 
capital sentence: ` 


_. Held, that the sentence of death should be re- 


. 


duced to one of transportation for life. BENOYENDRA 

OuANDRA PANDEY v. EMPEROR Cal. 74 

—— Sentence--Two accused equally guilty—One 
given lesser penalty—-Whether ground for com- 
muting sentence on other. 

Where of two accused persons equally guilty of 
a brutal and premeditated murder who should 
have received the samesentence, one was sentenced to 
death and the other to transportation and both 
appealed and there was no application by the 
Orown for enhancement: 

Held, that this was.no consideration which would 
entitle the High Court to commute the sentence 
of death passed on one of them. Hans Ray a Empnrorg 
. E | Lah. 900 
—~——~—-—-Sentence— Youth of accused—Benefit of 

doubt in matter of sentence—Right of accused to— 

Held, that extreme penalty was not called for. 

The accused a youth of 17 or 18 had been insulted 
and provoked and as a result of the fighting which 
ensued the deceased met with his death. It was also 
possible that the accused in order to live up to his 
reputation of -being a bully wantonly attacked the 
deceased who was unarmed : 

Held, that as an accused person is entitled to the 
benefit of reasonable doubt in the matter of sentence 
as in the matter of conviction and as there was doubt 
about the cause of the quarrel and the accused was 
only a lad of 17 or 18, the extreme penalty of the 
law was not called for. : 

Youth alone in, every case is not such an extenuat- 
ing circumstance as would justify the imposition 
of the lesser penalty incase of murder, but it should 
he taken into consideration with the other facts. 
Therefore in order to find out if the statement of a 
witness of this type is reliable or not, it must be reed 
as a whole, Naa Kan v. EMPEROR Rang. 574 
Custom —Grove— Custom that tenants have no 

saleable interest in it—Whether can be attached 

and sold in execution of money decree - Landlord's 
consent- Whether material—Grove—Landlord and 
tenant. 

Where both the lower Courts have unanimously 
found that according to the village custom as re- 
corded inthe wajib-ul-arz the groves were unalien- 
able, and that the judgment-debtor had no saleable 
interest in it, and the decree-nolder did not plead in 
the Courts below that the custom was qualified in 
the sense of the restraint against alienation being 
merely for the benefit ofthe proprietor : i 

Held, that according to the village custom the 
judgment-debtor had no saleable interest in the 
grove and the decree-holder could not attach and sale 
it in execution of his money decree. Kanpuar Laz y. 
Sano Nara Oudh 266 
Gustom (PunJab)—Adna Malik and Ala Malik 

Sze Sind Sagar Doab Colonzation Act, 1902, s. 5 

proviso 949 
v- Adna Malik and Ala Malik—Wajib-ul-arz 
. of 1902—Adna Malik rights, if can be acquired 

under at merely by breaking up shamlat and 

offering jhuri.to Ala Maliks, ~ 

‘The provisions of. the wajid-ul-arz of 1878 ceased to 
be operative in 1902 when the new wajib-ul-arz was 
framed, and under tne provisions of the new 
wajib-ul-arg no one can acquire Adna malkiat 
rignts in the village shamilat, merely by breaking up 
such shamilet land offering® jhuri to the "Ala 
Maliks. .Caanpar BHAN v. MOHAMMAD Lah. 9 42 
——~—.  Adoption-Custom prohibising -adoption of 
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person of different git—Limits of—Jats of 

Jullundur District—Person of different gôt, if can 

be adopted indattaka form by ignoring custom— 

Hindu Law—Adoption. 

Among Jatsof Jullundur District, the general 
custom is against the adoption of apersop of a 
different got and it is not opento the adopter to 
ignore this custom andadopt a person in the dattaka 
form. The effect of that ceremony would be to trans- 
plant the adoptee into the adopter's family but the 
eligibility of the adoptee would still be governed by 
Hindu Law as modified by custom. Court or Warps, 
GURU AMARJIT Sines V. DHARAMSALA Darwaza KITNI 

: Lah. 480 
—~--——--Adoption— Dhillon Jats`of Tarn Taran 

Tahsil, Amritsar District—Adoption of daughter's 

son—Validity of. . 

Among Dhillon Jats of Tarn Taran Tahsil, Amrit- 
sar District, the adoption of a daughter’s son is 
valid, Harnam SINGH v. BRAGI - Lah 916 
—~-——Adoption—Hntry in riwaj-i-am in favour 

of adoption—Onus of proof of invalidity. 

Where the entry in the riwaj-i-am is in favour 
ofthe adoption of a particular relation, the onus 
of proving that it is invalid is on the person 
challenging it. Harnam Sincav Baeri Lah. 916 
——-—— Adoption — Sayads of Kotli Khadam Shah 

in Pasrur Tehsil, Sialkot District- Adoption of 

daughter's son, if valid in presence of collaterals 
of third degree. 

Held, that among the Sayads of village Kotli 
Khadam Shah in Tehsil Pasrur of the Sialkot 
District the adoption of daughter's son is not valid 
by custom in the presence of collaterals of the 
third degree. K-atr ALI Sasa v IMAM Baan 

Lah. 634 

--—---—Agriculturist—Hvidence to prove —Evidence 

that person's ancestors had held land—Necessity 
of —Ulma, meaning of. 

For a tribe to bea statutory agricultural tribe, it 
is necessary that some or other of the tribe must have 
heldland within living memory. Evidence to this 
effect combined with other evidence of caste will 
establish that a person is a member of an agricul- 
tural tribe. The Revenue Records which could be 
produced, it land had been held by himself or his 
ancestors, would then show the caste to which he be- 
longed. 

Where the plaintiff himself, all his living relatives 
and all his ancestors, as far as any one knows, have 
been engaged in business and there was not a tittle 
of evidence that either he himself or any cf his re- 
latives have ever held land : 

Heid, that it was not proved that he was a Rajput 
Khokhar. < 

Uima is a word, like Maulvi, giving a description 
93a learned man. (ULAM MUHAMMAD V, SEOsETARY 
or STATE FOR INDIA IN COUNCIL Leh. 511 

Alienation — Ancestral land—Sale of 
ancestral land for redeeming non-ancestral land—- 

Sale held not for necessity. 

. Where the alienor has non-ancestral property as 
well as ancestral . property, there is no justitica- 
tion for the sale of the ancestual land and redeem tne 
non-ancestral property which was mortgaged, and 
the non-ancestral land then redeemed can be treated 
9s ancestral. MUHAMMAD BAS IR v. SAWAL SINGA 
Lah. 361 
Alienation—“Just debts”, what constitute— 

Payment of just debts, whether valid necessity— 

Alienee, how for Protected. 

Payment of “just debts” constitutes 
sity for an alienation of ancestral 





24 valid neces- 
property under 
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Customary Law. A “just debt" is a debt which is 
actually due and is not immoral, illegal, or opposed 
to public policy, The debt must also not have been 
contracted as an act of reckless extravagance or 
wanton waste orto injure the interests of the re- 
versioners. It need not be one incurred for a neces- 
sary purposes, but if a non-necessary debt is un- 
reasonably large compared with the means and 
station in lifs of the proprietor, if cannot | come 
under the definition of a “just debt’. Similarly, ifa 
number of comparatively small loans for non-neces- 
sary purposes ere contracted within an unreasonably 
short period, they may amount to extravagance and 
be excluded from the category of “just” debts, 
What is unreasonable or extravagant must depend 
upon the circumstances of each case and be decided 
by the Court on fair and rational grounds. Tha 
position of an alienee who pays off antecedent debts 
has therefore to be judged with reference to the 
above definition ofa “just” debt. If the debts are 
“just” inthe sense of the above definition, he should 
be protected, whether he is himself the antecedent 
creditor ornot. Therefore en alienee even when he 
is an antecedent creditor nsed not prove that ths 
antecedent debt itself was incurred for a “necessary” 
purpose, 7.e.,a purpose which is recognisedas a 


valid necessity for the alienation of ancestral im- 
movable property. MUHAMMAD Basair v. BAWAL 
SINGA Lah, 361 





~—Alienation —-Zemindar borrowing money for 
purchase of cows or mare, held just debt— 

Necessity established only for portion—Point to 

be considered in such cases. 

Money borrowed by a zemindar for the purchases 
of cuws'or amare should be considered to bea 
“just debt.” Wherethe total money borrowed for 
these purposes during six years was small, it could not 
be taken to prove reckless extravagance or wanton 
waste. 

Where necessity had been established only for a 
portion of the consideration, the real point to be con- 
sidered is whether the sale itself was necessary, 
andifit isfound thatthe sale was necessary, the 
mere fact that a portion of the consideration was not 
proved to have been borrowed for a valid necessity 
would be immaterial. Mu amman Basatr v. BAWAL 
SING 4 Lah. 361 
—Ancestral property —Agricullurist—Onus of 

proof, 

'Thereis no general principle that a house e- 
longing to an agriculturist always goes with the 
land irrespective of the nature of the evidence led 
to support its ancestral character. The onus in all 
case3 lies heavily on the person who asserts the 
ancestral nature of the property, and where the 
evidence is not sufficient to discharge that onus, 
the house willbe h2ld to bs non-ancestral. [INDER 
SINGH v. MIAN SINGA Lah. 369 


—Gift~Arains of Nakodar Tehsil, Jullundur 
District—Gift of ancestral property by _ sonless 
proprietor to pre-deceased son's diughter—V alidity 


of. 

or Arains of Nakodar Tehsil, Julluadur Dis- 
trict, it is open to a proprietor having no sons 
living to make a valid gift of his ancestral pro- 
perty in favour of his predeceased son's daughter. 
Buta y, Haro Lah. 510 
Gift—Hindu Jats of Ludhiana District— 
Fathers gift to daughter~—Whether can be 
chalienged by collaterals beyond fourth degree— 
Ancestral property—Historical note of village— 
Village founded—Famine-stricken people leaving 








Ar. 
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village—Proprietors returning subsequently—Held, 

land not established to be ancestretl. 

Among Hindu Jats of Ludhiana District, a 
father’s gift of any part of his perty to his 
daughters cannot be challenged by collaterals beyond 
the fourth degree. 

According to the historical note at the bottom of 
the pedigree table of a village, the village was 
founded three hundred years before the first settle- 
ment, by Phirnain the time of the Moghals when 
the Rajputs of Raikot ruled over that territory. 
Phirna came to graze cattle in these parts and 
settled there. His two sons, Sawla and Rukkan, 
divided the land into two villages. Maharaja Ranjit 
Singh granted a jagir of the land to Bhai Kaithal- 
wala, but many people were famine-stricken and 
left the village. The few, who remained, cultivated 
what they could. This was before Bhai Kaithal- 
wala got the jagir. In his time many of the 
proprietors returned and divided the land into fif- 
teen hals irrespective of ancestral shares, five patties 
being formed, one of them being patti Bhola: 

Held, that it could not be legitimately inferred 
on this historical note that it was the original 
proprietors who returned and not their descendants 
end that it was not established that the land was 
ancestral. Harnam Kaur v. JAGAT SINGH Lah. 490 
——Onus of proof— Presumption, that particular 

tribe in particular locality is governed by sustom 

which governs many other tribes in same locality, 
- if exists—Inttial onus, how, discharged—Riwaj}-i am, 

The party who relies on custom must prove in the 
first instance that custom furnishes the rule of 
decision and secondly, what that custcm is It cannot, 
however, be said that there is any presumption that a 
paiticular tribe in a particular locality is governed 
by the custom which governs a great many other 
tribes inthe same locality or in other localities. The 
initial onusis in every case on the person who. comes 
into Court relying on a particular custom. The onus 
can very often be discharged by the produc:ion cf an 
entry in the riwaj-i-am. Bamon v. SHanu Lah 245 
—Rajputsof Jagadhri Tahsil, Ambala District 

—Mother if guardian of property of minors. 
“Among Rajputs of Jagadhri Tahsil, Ambala Dis- 
trict, also, the mother is the natural guardian of 
property of the minor children after the father's 
death, whether she be regarded as such under Hindu 
Law or special custom. Sap Lu Ram v. PIRTHI SINGS & 
Co, Lah, 861 
Riwaj-i-am of 1913 0f Gurdaspur District— 

Answer to Question No. 16, if correct. 

The reply to question No, 16 in the new riwaj-i-am 
of 1913 goes too far and it was made outof self- 
interest, inasmuch as it states that all collaterals, 
however remote, exclude daughters, Kesar SINGH 
v. AGHHAR SINGH Lah. 692 
—Succession — Gaur Brahmans of village 

Chiragh in Delhi Province —Whether governed by 

custom allowing right of representation for 

collateral succession—Hindu Law and Custom— 
is of representation~~Riwaj-i-am clear—Onus of 
proof. 

Gaur Brahmins of village Chiragh, in the Delhi 
Province, in the matters of succession of property 
are governed by a custom which admits tie right 
of representation so far as collateral succession is 
concerned, the right of representation is recognised 
in Hindu Lew in joint families to a limited ex- 
tent. It would be an easy step as a modification of 
Hindu Law that custom should extend the rignt of 
representation to collateral succession beyond the 
joint family, The mere fact that the persons are 
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parties or had nothing to do with agriculture 
would not, I consider, show that a definite state- 
ment made in a riwaj-i-am was wrong nor would 
it shift the onus cast, by that statement on the 
party asserting the contrary without proof of much 
more than a mere hypothetical argument based on 
the caste cf the parties or their occupation. Miser 
Lat v, BABU Lau Lah. 844 
—Succession — Randhawa Jats of Gurdaspur 

District — Daughter, if excluded by collateral of 

fifth degree of father. 

Among the Randhawa Jats of Gurdaspur Dis- 
trict, daughters are only excluded from inheriting 
the ancestral and selfi-acquired property of their 
father by collaterals within four degrees. Col- 
laterals of the father of the fifth degree do not 
exclude daughters. Kesar SINGA v, AOHHAR SINGH 

Lah, 692 
Succession—Randhawa Jats of village 

Khundain Tahsil and District of Gurdaspur— 

rik ie son, if can succeed collaterally in adoptive 

amily. 

An adopted son of a childless Randhawa Jat of 
village Khunda, in the Tahsil and District of Gurdas- 
pur, who has been formally adopted, can succeed 
collaterally in the adoptive family. LAOHHMAN Das 
V. AMRIK SING: Lah. 768 
—Succession—Self-acquired property — Jats of 

Hissar District — Daughters, if preferred to 

collaterals. 

With respect to the self-acquired property, among 
the Jats of Hissar District daughters are preferred 
as heirs to collaterals. Jiram v Lokram Lah. 725 
Succession - Self-acquired property—Kuhlon 

Jats of Sialkot District— Daughter, if succeeds in 

preference to collaterals. 

Held, that among Kahlon Jats of Sialkot District 
the daughter succeeds to her father’s self-acquired 
property in preference to his collaterals. Maur v. 
BARKATE Lah. 24 

Succession—Self- acquired property—Ranjhas 
of village Midh Ranjha, Bhalwal Tahsil, Shahpur 

District — Married daughters, if succeed in 
. preference to collaterals in third degree. 

Among Ranjhas of -village Midh Ranjha, Tahsil 
Bhalwal, District Shahpur, married daughters of the 
last male-holder are not entitled by custom to succeed 
to the self-acquired property of their father in pre- 














ference to collaterals of the third degree. BEGUM 
BIBI v. RAJA Lah, 647 (b) 
Custom (United Provinces). Sse Muhammadan, 

Law 753 


Damages—Basis of claim by person injured by 
breach of contract—Nature of. 

The true basis of the claim for damages by any- 
body injured by an improper execution proceeding 
can only be that it is a breach of an implied 
agreement not to execute the decree any further, 
P, M. V. P. Pappu Repprar v. S., A, Pro.u AYYAR 

Mad, 963 . 
Defendant, if can plead as to cause of action 

—Defendant not doing so-~Court, if can take it 

into consideration. 

There is a difference between the position of à 
plaintiff and a defendant in matters relating to the 
assessment of general damages, The defendant: can 
plead matters which go to damages only and not 
to the cause of action or the defence to it, but 
the fact that he has not done go does not mean 
that the Court cannot take it into consideration 
although in the absence of a®plea to that effect, 
perhaps it would not be bound to doso, Jansa Tansa 
KALAR v. SK. BANOO : . Nag, 593 


zl : 
Damages-—concld. 


atte Suit for—Burdin of proof in such cases— 

Court is bound to weigh entire evidence as a whole. 

In a suit fur damages for assault and battery 
the burden lies on the plaintiff to.establish his 
case, and not on the defendant. He hes to show 
the exact circumstances in which the essault 
occurred, and the Court is not only entitled, but 
is bound to wéigh the entire evidence on record 
as'a whole before coming to.a decision as to ex- 
actly what had happened. If it finds the assault 
was unpremeditated, it is entitled to take that into 
consideration. Its doing so means no more: than 
this, that the plaintif has not established those 
extra elements of sggravation, namely a premedit- 
ated attack deliberately made with the intention 
of insulting end annoying, which would. entitle him 
to a pro tanto increase of damages, Jansa TANSA 
KALAR v. SK. BANOO | SEN Nag. 593 

Suit for damages for assault and battery— 

Punitive damages, if can be. awarded as special 

head of damage—Court, if bound to consider it— 

Question, if can be re-opened in second appeal. 

Questions about the adequacy of damages are’ 
ordinarily questions of fact which cannot be enter- 
tained in second appee!; -punitive damages are not 
capable of assessment in terms of money or of 
money's worth. Théy cannot, therefore, be claimed, 
or awarded, as a special head of damage, but 
must be included under the head of general dama- 
ges, ahd must be awarded in a lump sum, It is one 
of the éléments a Court is entitled, but not bound, 
to consider, especially when the plaintiff has not 
asked it to. Where in 8 suit for damages every 
element the plaintiff has relied on, such as his 
reputation snd status, his mental suffering, the 
wantonness cf the attack, and the public nature of 
the placé, has been duly considered, it is not open. 
to hiù: in second appeal to re-open this question, 
Jansa Tansa KALAR v. Sk. Banoo Nag. 593 
Debtor and creditor—Debtor sending hawala to 

creditor to be presented to debtor's debtor and get 
paynient—Creditor not presenting it due to his own 
laches—Debtor's debtor becoming insolvent—Debt, 
if can: be deemed sutisfied—Suit by creditor for 
money —Maintainability of. a ; 

Tha defendants were the credtiors ofa company 
in Mauritius and in order to pay certain creditors 
ofthe defendants in Mauritius including the 
plaintiffs the defendants sent hawalas, which were 
a form of hundi; to eight .of their creditors in 
Mauritius, and at the same time forwarded a 
letter to the company informing them that these 
hawalag had been sent and calling upon them duly 
to meet them on presentation, But the creditor by 
his laches or for reasons of his own did not present 
it for payment until the person to whom the hawala 
was given became an insolvent: aie ee 

Held, that the hawala operated as satisfaction 
of the debt and the creditor must be treated as 
having accepted the hawala in satisfaction of the 
` debt due and could not be allowed to recover the 
* amount by a suit. a RT idea & Co v. 
aman Hasen Noor MOHAMED o. À 
ABDUL Rasman H Rong 701 

aclaratory sult — Judgment-debtor, absence of, 
aetna of parties —Declaratory decree, if 
: Leud W judgment-debtor | is brought on the 
record in the suit igr declaration, the mere fact he 
was impliedly a patty to the removal of attach- 
ment proceedings will not make the decree in the 
declaratory suitë binding upon him. S.N. V.R 
Quarta Firm v, Ma Lay Rang, 950 
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Decree—lix parte decree—Fraud—Suit to set aside 

—Court finding non-service of summons—Court, | if 

can go into merits of suit to see motive for wilful 

or fraudulent suppression of summons. 

A decree passed bya competent Court cannot be 
set aside by a suit simply on the ground that it was 
based on a false claim or on the mere groind that- 
thera was no service of summons or notice, But, 
after the Court comes toa finding as to the non- 
service of summons or notice, itis open to it to go 
into the merits of the previous suit with the object 
of detarmining as to whether there was a motive for 
wilful or fraudulent suppression of the notice or 
summons in order to obtain a deéreé based ona falsé 
claim by preventing the defendant from placing his 
case before the Court, 

There may, however, bé cases in which mêre non= 
service of the summons may not be sufficient: by itself 
to prove fraud, and in such cases it is pérmissible 
for the Court togointo the merits of the original 
claim, and if the claim is found to bè false, to draw 
such inference as to fraud as thé circumstences may 
warrant, JAGDEO PRASAD v. Beaawan HAJAM coe 
Pat, ¥74 
Order of remand under inherent powers 

under s. 151, Civil Procedure Codé (Act V of 1908) 

Whether decree— Appeal, if lies. 

An order remanding a case undér s. 151, Civil 
Procedure Codé, to the trial Court fora decision is . 
not a decree and noappeal lies from such an order. 
Morr KHAN v, ATAM OHAND Pesh. 716 

me: Person . allowing suit to proceed CX parte 

against him—Whether should be given opportunity 

to defend again. . 

The idea that a person who has allowed a suit to 
proceed éx parte against him should be givena fùr- 
ther opportunity of defending is one which is opposéd 
to thé ordinary principles of justice. A. K: R. M. S. 
Cairryar Firm ù. Daw PWA Tuer Rang. 342 

~ Validity df— When can bé questioned by 
executing Court. 

An executing Oourt can quéstion thé ‘validity of 
a decree where the quéstion of jurisdiction ig jn- 
volved, But the fact ofthe Court naving no juris- 
diction to pags adeciee oughtto appéaron the face 
of the decree or must be capable of being gathéred 
without the necessity of an enquiry into fects, 
MURLIDHAR SHRINIWAS V, Firm GORAKHRAM SADEURAM 
l Nag: 877 F B 
Deed, construction—Inconsistent clause— Latte? to 

be rejected—Held, mortgage suit was within time. 

In deeds containing two clauses absolutely incon- 
sistent with each other the latter is to be réjected 
being in that respect the converse of thé rule 
whith obtains in construing wills: > - 

. Held, after -construction of mortzage deed that 
the suit was within time. Rasa Ram v: BANESAWAR 
Bakssy SINGH Oudh 605 

Genuineness—Discrepancy between alieged 
date of sale of stamp paper and alleged date of 
execution of deed thereon—No explanation— 

Accuracy of date of seal — Document held not 

genuine. s ` 

Held, that the appellant had offered no explanation 
ofthe discrepancy between the alleged date of sale 
of the stamped paper and the alleged date of eéxecu- 
tion of the deed on the one hand and the date of 
the Office seal on the other hand and that 
the accuracy of. the date-seal must bs acceptéd and; 
therefore, the document éxecuted on the stamp paper 
could not be genuine. Srinivasan D. KRISNA pa 
Defamation—F'air comment —Iissence of the plea 
. of fair and bong fide-commient—Mandgement of, 

company —Prospectus, if a matter of public tnteres§ 


_ 
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— Promoters said to bea “set of adventurers” — 

Whether defamatory — Test—Limit of fair comment 

—Trading insurance concern — Statement that it 

will not survive to discharge obligations — Whether 

defamatory. 

It is of the essonce of the plea of fair and bona 
fide comment that it should be, in the first place, 
comment on facts truly stated on a matter of public 
interest. In other words, given facts which are 
true as regards a matter of public interest, it is 
open to any member of the public at large to 
comment on them fairly, but if any allegation of 
fact imputing any act or acts of misconduct is 
made in the course of the comment, the libel is 
out of the sphere of fair comment, and can be 
justified only on the ground tnat the allegation is 
true. The defence is only applicable to expressions 
of opinion as distinct from assertions of fact, The 
Onus is on the defendants to show that the matter 
commented upon is a matter of public interest, 
that the statzments of fact relating thereto are true, 
and that the comments based on the facts are fair 
aid bona fide It is then for the plaintiffs to show 
taat the words exceel the limits of fair comment, 
and are not the real expressioa of the defendants’ 
opinion, or that tis words are inspired by malize. 
In England it is for the Court to decid whether 
the matter commented upon is one of public interest 
and whethar thers is evidence that aay pars of the 
words complained of exceed ths limits of fair com- 
məst. Ifthe QOourt is of opinion that there is 
evidencs that any part of the words complained of 
g2 bsyoad the limits, if isfor tha jury to find 
whether that is so or not. It is usuel for the 
defendant in a libel action to set up what is called 
th:“rolled-up” plea as the defendants have dons 
in this case, namely, to state in defence that in 
salar as the words consist of allegations of fact 
they are true in substance and in fact, aud in «go 
faras they consist of expressions of opinion, they 
arə in the ‘nature of a fair and bona fide comment 
ona mattzr of public interest. A matter of public 
interest can generally be said to be a matter or 
subject wnich invites public attention or is open 
to public discussion or criticism. The prospectus of 
acompany ig a matter of public interest, and there 
is no reason why the management of its business 
according to the prospectus which invites ths public 
to deal with the company should be considered as 
a matter merely for the prospective share-holders 
of the company, and not a matter of public interest. 
It is a scheme or project placed before the public, 
and tha conduct of a private business, if it is of 
a suffiziently large extent or concerns a sufticiently 
large number of persons, is a matter of public 
interest. There is no definite stendard of fair criti- 
cism, but every latitude is given to opinion and 
even to prejudice. It is, however, necessary that 
the commant should be on facts which are true, 
and not on fiction. For it the facts do not exist, 
the foundation of the plea is gone. The important 
requirem2if is that the comment must be fair 
that is to say, it must be relevant tothe subject- 
matter commented upon and honest in the expression 
of the writer's real opinion, though mere honesty 
of purpuse would be of no avail 1f the words ex- 
ceeded the proper limits. The fact that a comment 
is honest does rob necessarily make it fair. Bat 
an exaggerated or strong or prejudiced comment is 
not necessarily unfair, though the fairness of ths 
Gommeit often depends upon the language usei. 
Small errors as to details which are immaterial 
Should, however, be overlooked. The comment must 
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also be bona fide, aad not made from any malicious 
motive. Malice destroys the defence, though it 
i; for the plaintiffs to prove it. It is neither a fair 
nor a bone fide comment to say of a company that 
it is started by a ssb of adventurers. Ths words 
exceed the limits, and ara defamatory of the plaint- 
iff company in the way of its business. It is really 
not fair to say that. those responsible for floating 
a company wno presumably will be the persons 
who in the eyes of reasonable men will carry on 
the business are mea who are out for their own 
personal aggrandisement at the expense of the 
public, and especially the poorer classes of the 
public. 

At the same time to say vt a trading coacern, 
however, small, that it takes upon ib33lf cartein 
obligations on receiving people's moneys for effect- 
ing policies, and will not be in existeace long 
enough to bə able tə perform thoss obligations, 
does cast an imputation ia the way of its business 
which on th3 fac3 of ibis defamatory. It is not 
enough for the defendants to say that the words 
are merely an inference es to the futuros based on 
what hid happened in the past. <A statement of 
this nature does overstep the limits of fair and 
bonı fide comment, as it impubes to a going con- 
cern a future iasslvancy by reason of which its 
business in the present willbs prejudicially affect- 
ed. UNION BENEFIT Guarantee Co., LTD. v. Taakor- 
LAL P. T AKO? Bom. 769 

Libel on compiny—Suit for damages— 

Matters to be proved—Malice in sense of corrupt 

motive, tf essential — Words d:famiutorydan secondary 

sense—Prooaf of innuendo, necessity of. 

In a libel action by a Gompany to recover 
damages for iajury to its credit and reputation 
and in ths way of its business by rason of 
eortain statements which, according to them, were 
falssly und maliciously written and published or 
caused to be written and published by the defen- 
dants, and which the plaintiffs say are defamatory 
of tham, in order to succeed the plaintiff company 
must establisn (a) that the words complained of aro 
defamatory in the way of its business, (b) that 
they were published by the defendants, and (c) that 
they refer to the plaintiff company. The words 
“falssly and maliciously” appear invariably in 
pleadings in defamation suits. All defamatory 
words are presumed to bs false, and it is for ths 
defendants to prove that they are true. But malica 
in ths sans2 of a corrupt or wrong motive is not 
an ess2n4ial ingredient of the casue of action; it is 
not the gish of the action. The liability for de- 
famation ariszs not from a malicious intention to 
defame but from ths publication of the defamatory 
words. It is not therefore, for the plaintiff to 
prove malic2, except when the defendant pleads 
and proves privilege or fair and bona fide comment 
on a matter of public interest. Malice may also 
ba matsrial in the assessmant of damages. Tha 
words complained of may be defamatory in their 
ordinary s3ns3, and must prima facie be under- 
stood by ths Uourt in the sams sens3 as the rest 
of mankind would ordinarily understand them, 
They may als» bə defamatory in a secondary sanga 
in which casa tho plaintiffs have to allege and 
prove whit is called an innuendo, that is, tha 
plaintiffs must show that the words, not defamatory 
in their ordinary meaning or without a special 
application, are used with 2 specified libellous 
meaning. ‘The burden is on @he plaintiff’ to show 
that ths magning they have aassigaed to the wordi 
ig the true meaning, if it is jrayersed by the dos 
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fendants. The plaintiif- company must algo prove 
that the words complained of might reasonably be 
understood by the persons to whom they were 
published: to refer to the company, and that in 
fact they were understood: to refer to it. If the 
words have in fact injured the company in the 
way of its business, it is no defence to say that 
they were not meant to be defamatory, for the 
question really is not what the writer cf an 
alleged libel means, but what is the meaning of 
the words he has used. It is also no defence for 
the defénden'ts to say that they did not intend to 
refer tothe plaintiif company. In India the plaint- 
ifs have to satisfy the Court on both these points. 
The evidence must be such as to satisfy the Court 
that the words will convey that particular defama- 
tory meaning to reasonable men, and it is not 
enough to say that the words were understood 
by some persons in that definite sense or were 
understood to refer to the plaintigs. Nor can the 
plaintifis prove the innuendo by Simply asking 
their witnesses what they understood by the words 
complained of, unless they have laid a basis or 
established a foundation by letting in evidence of 
facts and. circumstances to show that words which 
bear their ordinary English meaning have a libel- 
luus tendency. Words are not deemed capable of a 
particular meaning merely because it might by 
possibility be attached to them: there must be some- 
thing in either the context or the circumstances 
that would suggest the alleged meaning toa reason- 
able mind. a 
Ordinarily, persons who slart a ccmpany, especi- 
ally small companiés, are in fact also the persons 
who carry on its management, and to call the 
promoters of a’ cumpany “a set of adventurers” 
would. prejudicially affect the company in the way 
of. its business from its very inception. The test 
is" what the words used will mean to an average 
reasonable man, and it can be conceded that such 
a ‘person will not be able to distinguish strictly 
between ihe promoters of a company and _ its 
managers. UNION BENEFIT Guarantee Co, Lp. v. 
T.AKORLAL P. THAKOR i Bom. 769 
kecommendation to boycott — Whether 
defamatory per se, 
A mere recommendation to boycott is not defama- 
tory per se. It is actionable, if the plaintiffs can 
show that they have sustained special or actual 
damage and general loss of business is sufficient 
“special damage” in such cases, UNION BENEFIT 
GUARANTEE Co, LTD. Vv, THAKORLAL P. Tr AKOR 


) Bom. 76 
Divorce— Marriage, proof of. om 9 


A certificate of marriage is not the only way of 
proving marriage, butitis usually the best way, 
Mano_ar BAPUJI KAMBLE v. OHANDRAWATI 


| Nag.409 F B 
- Trial should be in open Gim Daon: suit 
held in Judge's library—Door marked ‘Private’ = 

` Proceedings held not in open Court, 

Except in the case of certain strictly defined 
exceptions, such as applications properly made in 
chambers and infant cases, every Ocurt of Justice 
must be open to every subject of the King. Publi- 
city is the authentic hallmark of judicial as dis- 
tinct from administrative preeedure. The actual 
presence cf the public isnot necessary but the 
Court must be open to any who may present 
themselves for admission. 

. Mrs. M. brought an action to havea decree nisi 
obtained against her by her husband set aside, 
and an order” fOr restitution. of conjugal rights 
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passed, One of the issues raised was that the trial of 
the divorce action had been a secret one and that 
acecrdingly the divorce proceedings were void. 
The trial had taken place in the Judge's library 
anil it was stated that the trial Judge was nut the 
Judge presiding over the regular sittings for that 
week. The public access to the Court room was 
provided from a public corridor which encircled 
the entire second floor of the Court House, There 
was no direct access to the library, which was 
approashed through a double swing door in the 
wall of the same corridor. One wing of the door 
was always fixed. A brass plate with the word 
“Private” on it was attached to it. Both the Counsel 
and the Judge were not in robes and when the 
Judge took his seat, he announced that he was 
sitting in open Court and that the library, as the place 
of trial was selected on his own motion, withcut any 
intention of shutting out anybody. It was admitted 
that there wa regular as | Ocurt-room available: 

Held, that the public, through the Attorney- 
General, had the fullest right of intervention by 
way of appe to set aside the decrees, on the 
ground that they had not been made in open 
Court. 

Held, slsothat in the case of atrial held in breach 
of the rulecf publicity, the decree made therein 
was only voidable and not void. 

(Held, however, thatthe time for appeal had passed 
ts the parties were entitled to the protection afford- 
ed by 8.57 cf the Matrimonial Causes Act, 1857). 
Cora LILLIAN MOP: EREON v. ORAN Leo Mcp. ERSUN 

l Pr G2E€0 


Divorce Act (IV of 1869), s. 11—Petition by 
husband—Nature of allegations and evidence neces- 
sary—Mere fact that respondent admits facts— 
Petitioner, if excused from proving them. . 
ln proceedings for divorce at the instance of the 

husband the petitioner has to allege and prove 

that he professes the Christian religion, that the 
marriage was solemnised in India, that the parties 
to the marriage were domiciled in India, when the 
petition was presented, and that the husband and 
wife reside or last resided together within the 
local limits of the ordinary jurisdiction of the Ccurt 
of the District Judge to whum the petition was 
presented. These facts must be proved by evidence, 
and the petitioner is not excused from proving 
them merely because the respondent admits them. 

A divorce Vourt has always to: bear in mind the 

possibility of collusion and must insist on strict 

proof vf all the facts alleged. Mano.ar BAPUJI, 

KAMBLEY CHANDRAWAII Nag. 409F B 


S.14—Unreasonable delay in presentind, 
petition — Delay of T years—Presumption 0 
connivance--Hxplanation of delay, necessity of. 
Under s. l4 of the Divorce Act the Court 1s not 
bound to pronounce a decree for dissolution of 
marriage it the petitioner, in the opinion cf the 
Court, has been guilty of unreasonable delay in 
presenting the Letition. The delay of 7 years 19 
prima facie unreasonable and raises a presump- 
lion of counivance or condonation. ‘The petitioner 
must explain that delay before he can be granted the 
decree that he seeks. Manowar BAPUJI KAMBLE v. 
CHANDRAWATI Nag. 409 FB 
Ejectment sult. Sze Practice = 585 
Erection, Seu City of Bombay Municipal Act, 

1888, s. 28 (k) 87 
Estates Parution Act (V B Cof 1897),s. 

Sre Estates Partition Act, 1897, s. 99 16 
maS. Sl--Order of partition officer exercise n 


81. 
109 
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powers of quasi-judicial officer—Whether can be 

challenged by way of defence to suit for rent. 

An order passed by the partition officer while act- 
ing under s. 81, Estates Partition Act, exer- 
cising the powers of quasi-judicial officer cannot be 
challenged by way of defence to a suit for rent in 
the absence of the other parties to the partition. Such 
an order can only be challenged by a suit or pro- 
ceeding in which all the parties to the partition are 
parties, NaBENDRA Kiusyore ROY v, KERAMAT ALI 
MUNSAT Cal. 214 

5. 81—Partition — Presumption as to 
regularity of proceedings and that notices under 

s. 81 were sent. 

Where there has been a partition of an estate 
the presumption is that the proceedings were regular- 
ly taken and that the partition would not have been 
` carried out unlegs the regular notices under s. 81, 


Estates Partition Act, had been served, Nanexpra 
KISHORE Roy v. KERAMAT ALI MUNSSI Cal. 214 





-88. 99, 81-—Tenant having cash holding— 
Dispossession from one of plots—Hent suspension — 
Partition by Coltector—Plot falling in patti of 
plaintiff landlord — Held, tenant entitled to 
suspension in respect of that plot—Landlord and 
tenant. 

Prior to a Collectorate Batwara which came into 
force from 1335 Fasli and by reason of which two 
plots Nos. 992 and 833 fell in the patti of the plaintiff 
landlord the tenant had a cash helding consisting 
of 10 plots in the takhta of one set of landlords 
under a  pattidart arrangement among all the 
landlords apparently of the nature of an Imperfect 
partition, and out of these 10 plots the landlords in 
question dispossessed the tenant from one plob. As 
a result of the dispossession from this plot, it was 
held by the High Court in 1928 that tne tenant was 
entitled to suspension of rent in respect of all the 
other plots of that holding, including plot No. 902, 
the tenant defendant, resisted the present rent suit 
on the ground that the Batwara among the land- 
lords co ild not affect his rights, especially the right 
to hold the balance of his old holding free of rent 
until the plut from which he has been dispossessed 
is restored to him: 

Held, that prior to the Butwara it was by an 
arrangement among the landlords that the holding 
fell within the takhtaof the high-handed co-sharers. 
Thes2 co-sharers thus represented the entire body 
-of landlords in one sense, and the dispossession of 
the tenant from a part of his holding had by reason 
of its conversion into bakasht and its treatment as 
such at thes Batwara, benefited all the landlords, A 
rent suit on the basisof the Batwara was thus a 
matter bstwe2n an Innocent tenant and a landlord 
who had benefited from the high-handed action of 
a co-sharer. It would, therefore, not be unfair if the 
har of suspension of rent were to continue to apply 
to all the plotsof thetenant’s old holding, in 
whichever pattis they may have fallen as a result 
of the Batwara this might operate unequally between 
the various landlords, but the landlords themselves 
were to blame for it the claim to suspension of. rent 
was advancad before the Batwara allotment, and 
the order of the High Court allowing the suspension 
came after the actual partition. The landlords thus 
took their allottments subject to the result of the 
second appeal pending in the High Court, and it did 
_uokssem at all unfair in the circumstances that the 
tenant, having done nothing  tolose his right to 
suspension of rent, should in the present rent suit, 
pay rent for that part only of the present holding 
, which did not form part‘of the old holding in 
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respect of which he was entitled to suspension. 
K AUBLAL SINGA v Isart PRASAD Pat, 109 


s, 113 (c)—Commissioner setting aside 
partition made by Collector and directing fresh 
Aa Laa La to Board of Revenue—Marntarn- 
ability. 

There is no appeal to the Board of Revenue where 
the Commissioner, after setting aside the partition 
made by the Collector, has directed a fresh partition 
by him. Suaa TAJMUL ALI v. Kamata Rangan Roy 

Cal. 744 

Estoppel—Bvidence Act (I of 1872), s. 115—Parties 

ignorant of their rights, acquiescing in acts of 

others—~Estoppel, if can arise from ignorance of 

law regarding rights—S, 115, whether dispenses 
with purchaser's duty of reasonable inquiry. 

Where a person who is ignorant of his right 
acquiesces in the acts of others with regard to the 
rights of the property belonging to him, such ac- 
quiescence cannot be taken as estoppel, because no 
estoppel can arise from ignorance of law regarding 
rights. M.S. CHETTYAR FIRM v, KALIANNA 

Rang. 221 

Father partitioning and allotting properties 
to each son and grandson representing deceased son 
~—Deed of relinguishment by sons, each giving up 
claims to properties allotted to others —Grandson 
dying—Mother succeeding as Hindu widow—One 
ofsons on her death claiming as reverstoner— 
Whether estopped. 

The father of a joint Hindu family made a partition 
of the family estate and allowed certain properties to 
each cf his three sons and a grandson representing 
a deceased son, After his death relinquishment 
deeds wera executed by each branch whereby each 
accepted the mode of partition and gave up their 
claim in respect of properties belonging to the other 
branches. On the death of the grandson his mother 
succesded to his estate as a Hindu widow. On her 
death, one of the three sons, claimed to be entitled to 
suce3ed to the estate as a reversioner : 

Held, that hs was not claiming any bigger share 
than that allotted to him at partition and was not 
therefore estopped from his claim by the deed of 
relinquishment, Sogan Lar v. Baagwati All. 610 
Oral lease of land—Lessee building house 

thereon-Another purchasing house from lessee 

after order from lessor permitting him to do so— 

Suit by lessor for ejecting purchaser—Held, permis- 

sion was similar to license and lessor was not 

estopped from ejecting. 

A leased out certain land by oral lease to C 
who built a house thereon. B purchased the house 
from C and at the time of the purchase got “an, 
order from A permitting him to purchase the 
house. Subsequently, A brought a suit to ejeet B, 
having served him with notice to quit: 

Held, thot the order given by A wa3 merely a 
permission to purchase the interest of C and was 
not dissimilar to a license to sub-let in cases where 
there is a covenant not to assign or sub-let. The 
action of B and C were referable to the verbal 
contract whatever that might have been and that A 
was not estopped in any way now from saying that 
he was entitled to eject the defendants on one 
month's notice. Muns.1 Ma.tTon vV. JUGESWARI 
PRASAD SING 4 Pat. 514 
Question of law -Party representing that 
he has no title undir wrong view of his legal 
rights under will —Whethereestopped from claiming 
titie on discovery of true rights—Both parties 
labouringunder same erroneousyview, effect of. 
More representation of à mattor cf legal infersac2 





ewe nes 
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from facts which are known to both parties is not 

ti ground of estoppel, 

Where a party made a representation that he 
had no title to a certain property under’ the in- 
fluence of an erroneous view as to his legal rights 
under a will, which efroneous view wes entertain- 
ed by the other party also: 

Heid, (1) that he was not estopped from contend- 
ing, after the will had been properly interpreted 
by the Courts, thet'on the right interpretation of 
the will-he was entitled to the property. Nor 
could in such a case acts of acquiescence in the 
possession of the other party estop him as he was 
ignorant of his legal rights and did not deliberate- 
- ly allow the latter to suffer any detriment by sup- 
pressing any knowledge of 9 defect in his title, 

(2) In ony event, an sdmission that he had no 
title to certain properties could not estop him from 
claiming title to other properties though his title 
to the latter was also based on his rights under the 
will. PILAVIL ILLATH SANKARAN NAMBI ~v. PILAVIL 
LLATH NANGEELI AMMA Mad. 682 
Evidence — Appellate Court should have special 

regard to opinion of Judge who saw witnesses. 
Where there is a direct conflict of evidence, the 
opinion of the Judge, who saw the witnesses, heard 
them and noticed their demeanour should be given 
special regard. If the Court of Appeal cannot be 
satisfied that the Judge with those privileges was 
plainly wrong, then it is its duty to defer to his 

judgment. U Crinayav. U Kuary Rang. 387 
Entries in Pandas’ book—Neither person 

from whose custody book is produced nor his clerk 
knowing by whom entries were made — Admissibility. 

Where reliance was placed on extracts from 
Pandas’ books from Hardwar but neither the person 
from whose custody the bovks were produced nor 
his clerk wrote the entries in question and neither 
of them could say by whom they were written: 

Held, that the extracts were inadmissible in evi- 
dence. Harnam SINGH v. BHAGI Lah. 916 
Police diary, use of— Criminal Procedure 

Code (Act V of 1898), s. 172, 

Under s, 172, Criminal Procedure Code, any 
criminal Court may use the diary to aid it in the 
trial. Noa San Ba v. EMPEROR Rang, 14 
Widow not going into witness-box in suit 

for dower—Whether can go against her. 

Where the widow in a suit for dower does not 
gointothe witness-box to prove her case, this 
should not be treated as a circumstance against her. 
MoazamMaD SULTAN BEGUM v, BIRAJ-UD-DIN Apap 

Lah. 300 
Witness a simple villager~Evidence should 
be taken as a whole. 

Thesimplicity of anordinary villager can never 
be a sure and effective shield against the ingenuity 
ofa trained lawyer of the case. Nea Kan v. EMPEROR 

Rang. 574 

Witnesses deposing there were certain 
transactions between parties but not stating that 
evidence was from thetr own personal knowledge — 

Witnesses not shaken in  ciross-examination— 

Court, if can rely on such evidence. 

Where the witnesses went into the witness-box 
and stated broadly that there were transactions 
between the plaintiff frm andthe defendant firm 
and that certain sums were owing there is nothing 
in law to prevent a Judge relying upon evidence of 

| that kind; and in the gabsence of cross-examination 
and in the absence of witnesses being shaken in 
cross->xamination, the Courts are entitled to rely 
upon the bald Statement that was given by the 
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witnesses. MUKHI Ram v. Firs KAMTA PRASAD BALRAM 
Das Pat. 164 
Evidence Act (lof 1872), s$. 21. Sir Criminal 
Procedure Code, 1898, s. 164 339 
S. 24— Confession Initial presumptron— 

Confession not regularly recorded—~When admis- 

sible—Weight to be attached to confessions—Con- 

fessions, classes of. 

In the casa of a confession recorded according to law 
there isan initial presumptionthat it does not offend 
againsts. 24, Evidence Act but, if, ona consideration 
of the direct and circumstential evidence inthe case, 1t 
does appear tothe Court that the confession was 
obtained by any inducement, threat or promise such 
as is referred to in the aforesaid section it will be 
held tobe inadmissible. In the case of a confession 
not recorded according to law no such presumption 
arises and itis apparently the duty of the prosecu~ 
ion to satisfy the Court that the confession did not 
contravene the provisions of s.24, Evidence Act, 
before it can be admitted. Bakersean v. EMPEROR 

Lah 339 
< ss, 24, 25,26, 27—Protection under ss. 

24, 25, 26— Nature of—Recovery of knives as a 

result of statement made to Police—W hether 

sufficient for admitting confession to Police. 

The’ protection given to an accused person hy 
s. 24,25 and 26 of the Evidence Act should not be 
dependent upon the ingenuity of the Police Officer 
or the folly of the prisoner in composing the sentence 
which conveys the information, On the otner hand, 
the statement made to the Police should not be 
garbled so asto render it absolately innocuous to 
the prisoner and remove it entirely from the nature 
of a confessional statement. The Court should not 
under cover of this provision allow the discovery of 
ordinary articles Jike iathis, knives, stick and 
clothes to be introduced so as toadmit what are 
practically confessions to the Police, and | the 
discovery ought to be of afzet which is directly 
connected with the crime apart from the statement 
itself. Paunua LODHI v. EMPEROR ; Nag. 8 

s. 30 — Confession — Implication of co- 
accused in confession made at close of procecuiton— 

Whether can be considered as ‘proved’ —Confession 

made before trial and that made during irta.— 

Distinction, tf earts3ts. LA. ee 

If a confession is made before the Court itself it “is 
a matter before it’ and the Court must believe it to 
exist, It must, therefore, be said to be _ “proved ; 
A fact canbe proved notonly by “evidence” as 
defined ins, 3, vidence Act, but also by other matters 
before the Court.” A confession recorded by the Court 
itself would not be “evidence” but would be a “matter 
before the Court, Hence the language of s. 30, Evi- 
dence Act, does not justify a distinction between a 
confessionmade by an accused person before ihe 
trial and in the course of the trial. A confession 
made before the Court even at the close of the case 
forthe prosecution can, therefore, be said to be a 
confession “proved” within the meaning ofs, 30, 
Evidence Act. Thisbeing so, it could legally be 
taken into consideration, that is to say, used as 
evidence, This evidence will be of the weakest kind 
and the value tobe attached to such evidence is a 
matter for determination in each particular case, 
DIAL SINGA v. EMPEROR Lah. 898 
—— — S. 32 (3)—Statement by deceased not against 

proprietary or pecuniary interest—Evidence to 

prove such statement—Admissibiltty. 

The evidence of witnesses tendered for the pur- 
pose of proving certain statements by deceased 
person would not be admissible under 8. 32, Evi- 
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dence Act, where such statements are not against 

the pecuniary or proprietary interest of the deceas- 

ed. U Carnayav. U KHAY Rang. 387 

——-$, 66, proviso 2— Document produced from 
custody of person asserting title -Whether impor- 
tant in considering question of benami. 

The fact that the documents of title were produced 
from the custody of certain persons is of importance 
in considering a question of benami, but it cannot 
be said thata Judgein considering a question of 
this character is bound to come to the conclusion, in 
the event of a document being produced from the 
custody ofthe person asserting that title, that his 
case is made out. BIBI ZAINAB v. MUHAMMAD AYUB 

Pat 331 (b) 

— $. 66, proviso 2— Party objecting to 

admission of secondary evidence -Original in 

possession of. party objecting—Applicability of 

proviso 2 of s. 66—Notice to produce original, 
whether required. 

Where a party alleges that no evidence was ad- 
duced by the other party nor were the facts proved, 
which would justifythe Court in admitting as 
secondary evidence a copy of an original document 
and itis found that the original is in posseesion 
or controlof the party making the objection and it 
fails to produce it, sub-cl. (2) of the proviso to s. 66, 
Evidence Act, applies and no notice to the party to 
produce the original is necessary as by the nature of 
the case the adverse party knew that it would be 
required to produce it. SUD:AKAR Misra v. NILKANTAA 
Das Pat 465 
———--~- £8, 68, 70—Transfer of Property Act (IV 

of 1882), s. 59—Deed— Execution — Admission of 
genuineness, whether- same thing as admission of 
execution—Hxecution admitted—Attesting witness 
if to becalied toprove execution ~Interpretation 
of s. 10—Hvidence Act. 

The admission of genuinenes3 of the document 
is the same thing as an admission of execution. 

Where far from the execution of the mortgage 
deed in suit being specifically denied it was ex- 
pressly aimitted by the defenant and his Counsel 
on the date of issues, it is not necessary for the 
plaintills to call an attesting witness in proof of 
its execution so far os defendant is concerned, Sec- 
tion 70, Evidence Act would be fully applicable and 
the admission of execution by defendant should be 
accapted as sufficient proof as against him without 
any further proof of a‘testation. 

To interpret pS 70, Evidence Act, to mean 
that in spite o` the admission of a party to en 
attested document of its execution by himself its 
valid attestation must be proved in every case, if 
the document is one required by law to be attested 
would completely nullify it. If the admission of 
execution cannot dispense with proof of attestation 
then there was no need at all for the enactment 
of the section, Rasa Ramv. RAMESHWAR Baxusa 
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S. 80. Sez Criminal Precedure Code, 1898, 
s. 164 339 


——-—-S. 90— Presumption under —~Document signed 
by another on behalf of executant — Presumption 
that he was authorised, whether arises. 

Section 90, Evidence Act, authorises a Court to 
presume that the signature and every other part of a 
document satisfying the requirements of that section 
which purports to bə in the hand-writing of any 
particular person is in that person’s hand-writing 
and in the cass of a document executed or attested, 
that it was duly executed and attested by the persons 
by whom it purports to be executed and attested, 
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Evidence Act— concld, 


Where the agreement bears the signature of the al- 
leged executant and purports to nave been signed 
and executed by another on behalf of the alleged 
executant there is nothing in the terms of s. 90 to 
justify a presumption thatthe other person had been 
authorised by the alleged executant to sign or 
execute the document on his behalf. Moaamaap AZIM 
vy. SPECIAL MANAGER, Court or Warps, BALRAMPUR 


Oudh 269 
em mS, 91, SEE Promissory note 273 
=S, 92, See Muhammadan Law ¿00 
e S. 115. Seg Estoppel 221 


SS, 123, 124 —Privilege— Departmental 
papers, if unpublished documents relating to affaira 
of State—Court should decide if documents relate 
to affairs of State—Public Officer refusing to 
produce documents claiming privilege—Duty of 
Court— Procedure. 

Departmental enquiry papers are not unpublished 
documents relating to affairsof state. lt is for the 
Court, in the first instance to satisfy itself, that the 
documents relate to any affair of State or that their 
production will be detrimental to public interests. 

Where in a suit filed by ths applicant against the 
Secretary of State and two Police Officers to recover 
damages for illegal seizure and retention of his 
gun, he applied for the production of the record of 
papers relating to the Departmental enquiry, and the 
Inspector-General of Police declined to produce them 
claiming privilege under 33.123 and124, Evidence 
Act: 

Held, thatthe trial Court's order rejecting the 
applicant's application made for production of the 
documents, for the reason that it could not go behind 
the certificate, should be set aside and that the Court 
should call on the Inspector-General or any other 
Public Officer concerned to produce ths documents in 
the Court (s. 162, Evidence act) und give reasous for 
their non-production and thea decide whether they 
relate to affairs of S:ate or would prejudice public 
interests. ImnraAkIM SsERIFF YAZDANI W. SECRETARY oF 
Srata For INDIA IN CoUNCIL Nag. 66 } 
Executlon—Assignec puichasing with kn owiedge of 

suit pending at instance of assignor’s judgment- 

debtor against assignor— Purchase, tf tw ject to 
right of judgment-debtor to claim set off. 

Where th: assignes of a decree had at the time 
of the assignment knowledge of a suit pend- 
ing at the instance: of the assignor’s judgment- 
debtor against the assignor, then he purchases 
the decree subject tothe right ofthe judgmant.- 
debtor to claim a set off when he cames to execute 
the decree. GOPALDAS v. RE iARILAL Pesh. 45 

Civil Procedure Code (Act V of 1903), s. 72— 

Concurrent application for execution within time 

— Form of execution to be  adopted—Procedure 

when public sale is objectionable—Giving details on 

such applications to Collector who should be asked 
to alienate temporarily certain portion for satisfac- 

tion of decree. f 

When several applications for execution are pend- 
ing against the same judgment-debtor, and all the 
applications have been made within the tim: je- 
quired to give them a right to share in any reali- 
sations, it is obviously inequitable to adopt a form 
of execution which will favour one of the decrees 
holders at the expense of the rest. f 

When more applications than one are pending, 
end the Collector has repressnted that the publie 
sale of the property under att®hment is objection 
able, the correct procedure would seem to be for the 
Court to give. the Collector full details of ths pend- 
ing applications and to ask the Collector to suggést 
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a method oftemporary alienation which will provide 
as far as possible for the satisfaction of these de- 
crees. Tota Ram SINGH v. SAADULLA Kuan Lah. 237 
~ Civil Procedure Code (Act V of 1908), 

O, XXI, r. 94, s. 146—Certificate offsale -- Whether 
can be granted to assignee from auction-purchaser. 
There is nothing in O. XXI, r. H, Civil Procedure 
Code, which requires either that tne purchaser 

should make the application, or that the certificate 
should be granted tohim and to no one else. The 
rule is mandatory, ż¿. e., tbe Court is bound to grant 
the certificate and in thecertificate the name of 
the person declared to be the purchaser at the 
time of the sale is to be stated. The rule doesnot 
state, however, that he is the only person entitled to 
receive the certificate. Further s. 146 of the Code lays 
down that where any proceelings may be taken or 
application made by or against any person, then the 
proceedings may be taken o: the application 
made byor against any person claiming under 
him. 
assignee from the auction-purchaser applying for 
the sale certificate, nor to prevent the Court granting 
it to him. Ganapatr Manga HEGADE v. SUBRAYA 
RAYAPPA SETTI Bom. 740 
—Decree-holder obtaining possession in part 

satisfaction of debt by alternative method—Whe- 

ther a bar to execution. 

Where the plaintiff obtained a mortgage decres 
against the property of an insolvent in the hands 
of the Official Receiver, Bombay, and applied for 
sale ofthe property and onthe Official Assignes 
ailing the property under special forms under 
the Presidency Towns Insolvency Act, the plaintiff 
purchased it and the sons of the insolvent ccn- 
tested the sale and litigation was pending: 

Held, that the application” for execution 
could not bə said to bs not maintainable 
merely because the decree-holder has been able 
to secure possession of the property in part satis- 
faction .of his debt by aa alternative method 
which may or may not prove finally success- 
ful. Bank or Upper INDIA, LTD. v. Sar Krisaan Das 

Lah. 122 
Decrec-holdcr's failure to certify satisfac- 
tion—Whether affords cause of action. 

The mere failure to certify would not constitute a 
cause of action, A deeree-holder may receive the 
amount due to him and leave the matter there. No 
judgment-debtor can complain that because the 
decree-holder did not certify, it gives him a cause 
of action. P. M, V. P. Parro Repprar v. S. A. Picau 
AYYAR Mad. 963 

Decree-holder’s right to obtain execution, if 
will be defeated by judgment-debtor’s objections— 

Temporary release from attachment on objection 

of judgment-debtor—Whether brings proceeding to 

close, 

The right of a decree-holder to ob{ain execution 
of the decree will not necessarily be defeated by 
objections raised by the judgment-debtur, or pro- 
ceedings taken by the Court for which the decree- 
holder is not responsible, which prevent the com- 
pletion of execution proceedings initiated by an 
application made within the period of limitation. 

„The temporary relesse of a judgment-debtor's 
property from attachment because he had raised 

the objection that he was not a partner vf the 
` judgment-debtor firm dues not bring the execulion 
. proceedings to a fimal adjudication, but postpones 
them. Tursi Ram v. Messrs, B. D. Sassoon & Oo. 

Lip. BOMBAY & 6 Lah, 960 

Execution application—Parties to, if can file 
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application for reference to arbitration—Court, if 

can enforce the arbitration proceedings—Civil 

Procedure Code(Act V of 1908), “Sch. II, para. 1. 

An execution proceeding is not a suit and there- 
fore Sch. IT does not entitle the paries to an execution 
proceeding to file an application for a reference to 
arbitration. In sucha case the arbitration pro- 
ceedings are invalid and the Court is not entitled to 
enforce these arbitration proceedings. BACHAN Lan 
v. AMAR SINGH . All 103 (a) 
———— Proceedings instituted by original decree- 

holder—Death of original decree-holder — Heirs, 

af can continue execution without producing succes- 

ston certificate—Succession Act (XXXIX of 1925) 

s. 214 (1) (b)—Bar under —W hen operates. 

When once execution proceedings have been in- 
stituted by the original decree-holder, his heirs can 
continue them without the production of a succession 
certificate, irrespective of whether they are heirs hy 
the principle of inheritance orby survivorship. 
Section 214 (1) (b), Succession Act, only bars the 
institution of execution proceedings by a person 
claiming on succession and does not bar the con- 
tinuance of the proceedings which had been in- 
stituted by the original decree-holder. BALMUKAND v, 
Goptnp Ram Pesh. 204 
—-Res judicata -Mortgage suit — Preliminary 

and final decrees passed without odjectton— 

Transfer of decree and sale of some prope: ties— 

Swit for declaration that decrees were vs d Dismis- 

sal of--Application for personal derce —Duty of 

Court to proceed on footing that Court trying mort- 

gage suit had jurisdiction to pass decree—Question 

of jurisdiction, if res judicata. 

The appellant Bank filed a mortgage suis against 
the respondents in common form, and a preliminary 
decrees was passed without objestion frm the res- 
jyoadents. An application was thin made for a 
final decree for sale «f the morigag2d properties, 
A final decree was passed, and by consent the 
dacree was transferred to another Court for the 
property to be sold by tne Gourt within the juris- 
diztion of which ib was situate. Tce properties were 
duly sold, and a balance of the amount due under 
the mortgag2 remained outstanding after deducting 
ths amount received from the proceeds of sale. Then 
tha mortgagors (respondents) filed a suit alleging 
that the Court “had no inherent jurisdiction to 
entertain such a mortgage suit,” and the relief 
sought was that the preliminary and final mortgage 
decrees in the mortgagsa suit should bs declared 
null and void. nat suit was dismissed with costs. 
Subsequently, an application for a personal decree 
against the respondents was made, pursuant to the 
final decree in the mortgage suit under which it 
was ordered that the appallants should be at liberty 
(where such remedy is open to them under the 
terms cf their mortgage and is not barred by any 
law for the time bsing in force) to apply for a 
personal decree against the defendants for the 
amount of the balance. The respondents objected 
inter alia that the Court had nu inherent jurisdic- 
tion to entertain the mortgage suit, and, therefore, 
had no jurisdiction flo pass any personal decree 
against the respondents in the suit: ; 

Held, that the respondents took ne proceedings by 
way of appeal, revisiun or review for ths purpose 
of setting aside the preliminary and final decrees 
in the mortgage suit, but they adopted the course 
of filing a regular suit for the purposs cf having 
these decrees declared null and void upon the 
ground that the Court had no jurisdiction to en- 
tertain the suit. That suit having bean dismissed 
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the question whether the Court had jurisdiction to 
entertain the mortgage suit became res judicaia, 
and thereafter if was not open to the respondents 
to contend, nor was the Couri at liberty to decide, 
that ths Court had no jurisdiction to entertain, 
try or determine the mortgage suit. Conseqnently, 
in an application for a personal decres to be pass2d 
against the respondents in the mortgage suit the 
Court was bound to procsed upon the footing that 
the Oourt for the purpose in Land and inter parties 
must be treated as having jurisdiction to entertain 
and decide the suit and to give the relisi sought 
therein BANK of Ozerrinap v. ÜŁETTIYAR FIRM OF 
B PKP ER. Rang. 9898 B 


Executor—Heirs of deceased executor— Liability to 
render acscounts--Limits of—Son appointed exe- 
cutor afler father's death—Son in de facto posses- 
sion from death of father till appointment—Lia- 
bility to render accounts from date of death of 
father—Other heirs, if liable. 


The heirs of an executor cannot be held liable . 


to reader accounts for ths period during which the 
executor was alive, 

Where on the death of a person appointed executor 
under a will, his sons are ia de facto possession 
of tha estate and subsequently one of the sons is 
appointed executor, he cannot be allewed to cor- 
cal ary trarsacsioas that may have taken plac: 
betweea his fatner’s death end his owa appointme at 
and he is liable tə reader accounts not only from the 
date vf his owa appointment, but from ths date 
of his father’s death, A suit for rendition of 
accounts c.mzeraing the cstate lies against the 
gon so appointed but not against the other heirs 
of the deceased executor. MOJAMBMAD Hussain v. 
ALLAH BAK 84 Pesh. 481 


Fatal Accidents Act (Kill of 1855)— Award of 
damages — Principles — keasonableness of damage— 
Master and servani. i 
In an action under the Fatal Accidents Act the rule 

is that the damages must be fixed solely with refer- 
ence bò the pecuniary loss sustained ‘by the relatives 
of ths deceased in respect of part contributions or in 
respect of reasonable expectations of future pecuniary 
benefit fram the deceased. The plaintiff must adduce 
evidence affording a reasonable basis for the ascer- 
tainment of the pecuniary loss so inflicted. 

Where it appeared that the deceased was a skilled 
mechanic capable of earning about Rs. 10) a month 
and the trial Court awarded Rs. 3,009 each to the 
widow and the child: 

Held, that the amount awarded was not unreason- 
able. Stanes MOTORS, LTD. v. VINCENT PETER 


-—S. 1— Death caused by negligent act of 
` driver of motor car— Liability of owner—" Acting 
in the course of employment,” meaning of. 

The circumstance that the servant had deviated 
from the strict order of his master will not relieve 
the master from liability for the negligence of the 
servant if at thetime of the negligent act the servant 
was acting in the course of his employment. 

The defendant Company had asked one of its 
servants to take á car to one of tbeir customers 
until the customer's car was repaired. The driver 
took the car accordingly, but returning rather late 
took the car to a drama and then to his own house. 
While taking the car the next morning from his own 
hous? to the custcmer’s househe allowed a fitter who 
had noexperience of driving to drive the car and 
the car-killed a passer-by. In an. action by the widow 
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and the child of the deccased against that Company 
for damages under the Fatal Accidents Act: 

Held, that the negligent act of tne driver was ccm- 
mitted by him in the course of his employment and 
the Company was liable. Staxes Mcrors, LTD v. 
VINCENT PETER Med 192 (b) 
Fishery righis— Right exclusively enjoyed from 

time immemorial - Legal origin for right, if can be 

inferred. 

Where itis fuunl that the plaintiffs and their pre- 
decessors had been catching fish in the disputed 
khaos to the exclusion of all cthers frem timeo im- 
inemorial, a legal origin for this right can be 
inferred from immemorial user. This legal origin 
may be either a grant cr a regulation as evidenced 
by custcm under which fishermen cf the village 
have been exclusively catching fish in the disputed 
khaos. Cuanpea Nata Das v. Puskar Cuanpra Das 

Cal 986 
eer Law, principle of, if applies to 
india. 

The rule of English Law that whatever is affixed 
or built on the soil becomes a part of it, and is 
subjected tothe same rights of property as the soil 
itsalf isnot part of the law of India, Mauna Ba U 

<y, BAILIFF OF DISTRICT Court, HANTHAWADDY 
Rang. 659 
House built on soil of another —ltight of 
builder to materials of house—Right, how to be 
exercised. 

A hobuse built on the suil of another does not 
become attached to the soil in such a way as to 
go with the soil and belong to the person who is 
entitied to the soil. The builder cf the house is 
therefore, entitled to the materials of the house 
but only so far ashe is able to remove them without 
appreciably damaging the sujl or making the land 
less fit than it was before for use as a house site. 
lje is also not entitled to remein indefinitely on 
the land which is not his. Macyxe Ba U y, BAILIFF or 
District Court, HanrsawabDby Rang. 659 
Fraud on power, Sez Madras Revenus Boards 

Standing Orders 
Gift—Construction—Gift fer specific choritable 

purpose—Intention, whether  general—Gift to 

charitable body for building Ashram—No building 
built—Instctution ceasing to exist—Gift, if fails. 

Where a gift is made for a specific charitable 
purpose, it cannot be said that the donor had a 
general intention. 

Where a land is given to a charitable body for 
a specific purpose and for a specific purpose only, 
then such gift becomes a nullity if the perior- 
mance of that purpose is rendered impossible 
Such a gift is a conditional one. It becomes a 
good charitable gift upon the condition being per- 
formed. If the performence of the condition ig 
rendered impossible, the gift never really takes 
effect. 

Consequently, where a land is gifted to a religious 
institution for the Lurpose of building an Ashram 
thereon, bu’ the institution ceases to exist without 
building the Ashram, the gift must fail. Huarisa 
CANDRA D. HINDU DHARMA Sewax Mannan All. 507 
Donees shown owners for many years— 
Descendants of donor, if can get declaration that 

they are still owners. 

Where the doness under an absolute gift are shown 
as owners cf the land for saveral years, the 
descendant of the donor cannot be allowed to seek 
a declaration that they are stil its owners. The 
original owner completely divests himself of lus 
rights. Janiv, BISAN SINGH e Lah 173 
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Grant—Construction—Estate made over to senior 
widow on condition of providing for participative 
enjoyment by other widows, her co-heirs—On death 
of last widow the daughter of last male holder or 
failing her his next heirs to inherit—-Construction 
—Daughter when takes—Hindu Law—Succession. 
The grant of the estate was made by the Govern- 

ment to the senior widow of the Late Raja of 

Tanjore in the following terms; “the Estate will, 

therefore, be made over to tne senior widow who 

will have the management and control of the pro- 

perty, and it will be her duty to provide in a 

guitable manner for the participative enjoyment of 

the Estate in question, by the other widows—her 
co-heirs. On the death of the last surviving widow, 
the daughter uf the late Raja, or failing ber, the 
next heirs of the late Raja, if any, will inherit the 
property.” The question of succession arose on the 

death of the last widow. Tne claimants were (i) 

the adopted son of the deceased daughter, (ii) 

representatives of the two sons of the adopted 

son of the senior widow of the late Raja and 

(iii) the parties who were entitled to the shares of 

the sons of the sword wives of the late Raja: 

Held, thatthe grant expressed no gift in favour 
of the daughter until the death of the last surviv- 
ing widow, and no right vested in her until she 
survived thet period, and the words “or failing 
her” meant failing her survivance at the death of 
the lest surviving widow and that “next heirs” 
meant nearest heirs at the time when the succession 
opened on the death of the last surviving widow. 
The daughter, on survivance, would come in as a 
named heir, and the preceding gift to her did not 
affect the legal order of succession denoted by the 
words “next heirs”. l | 

Held, also, that as regards the surrounding circum- 
stances, from which the claimant No. 1 seeked to 
imply an intention to exclude the other claimants, 
the stronger and more compelling these circum- 
stances were, the more striking ‘would be the un- 
qualitied terms of the grant, which negative the 
possibility of making any such implication. Mo ITAI 
v. SUNDARAM AYYAR PC 888 
Grove Sre QOustcm 266 
Guardlan—Order appointing fresh guardian— 

Former guardian, if discharged. 


The order of appointing afresh guardian may 


be read as involving, by implication, the discharge | 


of the former guardien. Satyapeva Narayan SINHA V. 
TIRBENI PRASAD Pat. 579 
Guardlans and Wards Act (VIII of 1890), ss. 

19, 24, See Guardians and Wards Act, 1890, ae 
—g§,25-—Construction of section— Ward not 

actually ‘removed’ from custody — Applicability 

l Do: 

n A to render the provisions of s. 25, Guardians 
and Wards Act, workable and in order to prevent it 
being ineffectual in cases where reason demands 
that it should operate, the words of the section must 
be given a more liberal interpretation than they are 
literally entitled to. Hence when a person who has 
the actual custody ofa minor refuses to hand over the 
said minor to the person who has the constructive 
custody and the lawful right to actual oustody, then 
there has been a “removal” uo the e of 

et. S2EOKUMARI V, MATHURA KAM 
5. 25 of the A : er 


nam, 2 5—~Husband having decree for restitution 





INDIAN CASES 


1936 
Guardians and Wards Act—concld., 
of conjugal rights — Whether can proceed under 
The fact of thehusband’s havinga dezree for restitu- 
tion of conjugal rights againsthis wife which cannot 


be effectively executed does not preclude him from 
seeking a remedy whichis otherwise open to him 


at law under s. 25, Guardians and Wards Act. | 
SsEOKuMARI V. MATHURA RAM All. 816 
——— ss. 25, 24, 19-S. 25, when applies— 


Custody of child with mother--IFather desiring to 

be guardian-S&. 25, if can be invoked. 

If a father has had the care and custody cf his 
infant child, he may be within the definition of 
the Act a ‘guardian’ and the provisions (Í ss, 24 
and 25, Guardians and Wards Act, may then epply 
to him. But that is not the case when he has not had 


the custody of his infant child. Section 25 cannot be 


invoked in a case where the ward has never left 
or been removed from the custody of the guardian. 
Manoo ALI v. HAWABI ` Rang. 632 
3. 34 (c) — Scope of- Orders under s. 34 (e), 
. if temporary — Minor attaining majority — Court, 
if becomes functus officio. 
From the wording of s. 34 (e), Guardians and 
Wards Act which empowers the Court to direct that 


Ja portion of the income of the property may ke set 


apart for maintenance of persons dependent on the 
minor by order which may be passed by it from time ` 
to time, it follows that such direztions areof a 
temporary nature, subject to cancellation or revisicn 
by the Court. Once th2 minor attains majority, the 
Court is functus officio and it naturally follows that 
ihe late ward is empowered himself to cancel or 
vary the arrangements made by the temporary orders 
which were passed during his minority. HABIBULLA | 
IKEAN v. PIARE JAN i Pesh. 41 

ss, 34, 41—Detailed inquiry into accounts, 

whether contemplated. 

The Guardians and Wards Act does not contem- 
plate a detailed enquiry into the matter of acccunts 
but only a summary investigation, Ranenata MISRA 
v. MURARI LAL Misra ; All, 493 
Hindu Law—Adoption. Sree Custom (Punjab) 

480 


a (Bombay School) — Adoption | by 
widow—Powers, if limited— Death of propositus 
leaving widow, brother's son N and daughter B—N 
taking by survivorship— Deathof N —Adoption by 
widow—Adoption, validity of--Adopted son, if can 
challenge alienation by widow. 

According to the Bombay School of Hindu Law, a 
Hindu widow, unless she was expressly forbidden 
by her husband to adopt ason tohim, can do so, 
although he died undivided and she has not obtained 
the consent of his surviving co-parceners. Having 
regard to the well-established doctrine as to the 
religious efficacy of sonship, great caution should 
be observed inshutting the door upon any authoris- 
ed adoption by the widow of a sonless man, as the 
Hindu Law itself sets no limit to the exercis2 of such 
power during the life-timeof the widow. 

A Hindu governed by the Bombay School died 
leaving behind him his widow and his brother's 
son and daughter. After his death the widow 
made certain alienations of joint family property. 
After the deathof her hushand’s brotner’s son, the 
widow adopted ason who claimed the property for 
himself and questioned the alienation : 

Held, thatthe adoption was valid, under the Bom- 
bay Law and that on the date of the adoption 
the position of tne adopted son could not be that of a 
son who came into a joint family, as the family had 
already lost its character as joint family, there being 
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no other male member of the family except the 
husband's brother's son N and hence the rights of 
the adopted son to succession must be postponed 
after those of N’s sister. Consequently the adopted 
son was not in a position to challenge the alienations 
made by the widow and could not during the life- 
time of N's sistertake his stand on his adoption for 
this purpose. DHONDI Dayanoo ‘SINDE .v, Rama Bawa 
INDE i Bom. 849 
—Alienation—Interest —Borrowing at high 
rate —Necessity for that should be proved —Power 
of Court to reduce interest. 

Those who support a mortgage of joint family 
property made by the manager must prove not only 
that there was necessity to borrow the principal but 
that it was not unreasonable to borrow at some such 
high rate, and upon some such terms as are provided 
by the mortgage. If the rate of interest is exorbitant- 
ly high although the security is ample, the Court can 
properly infer that it was unnecessarily high, and 
can make a mortgage decree allowing a reduced rate, 
DURGA Prasan Barsal v, JEWDHARI Sines Cal. 595 
_———— Manager—Sale justified by legal 
necesstty—Bona fide enquiry— Whole sale, if to be 

upheld even if part of consideration is not for, 

legal necessity; 

Where joint family property is sold by the manager 
of the family for legal necessity, but the whole of the 
price 1s not proved to have been applied to purposes of 
necessity, andthe sale is challenged on that ground 
by the other members of thefamily, in such cases 
if the sale itself is justified by legal fnecessity, and 
the purchaser paysa fair price for the property 
sold, and acts in good faith and after due enquiry 
asto the necessity for the sale, the mere fact that 
part of the price is not proved to have been applied 
to purposes of necessity would not invalidate the sale, 
the purchaser not being bound to see to the applica- 
tion of the price, If the above conditions are satisfied 
the sale must be upheld unconditionally whether the 
part not proved tohave besn applied to purposes of 
necessity is considereble or not. DURGA PRASAD 
BARHAI v, JEWDAARI SING Cal. 595 
—— — Widow succeeding to son — Sub- 

stantial gifts to educational institutions—Held, not 

conductive to spiritual benefit of either husband or 
son and consequently not binding on reversioners. 

Where a Hindu widow who succeeds to the estate 
of her son makes certain substantial gifts valued at 
Rs. 10,000 and Rs. 6,000 in favour of some educational 
institutions, though the gifts may be for a very 
noble and pious purpose. They must, however, fail 
because they are not for a purpose which would 
conduce to the spiritual benefit ofthe soul of her 
deceased husband. XWven il it be assumed that the 
gifts in question are made fora cheritable purpose 
conductive to the spiritual benefit of the soul of the 
last male owner, they must fail, Consequently, the 
alienations are not binding on the reversioners, 
SOHAN Lat v. Bsacwatt All. 610 
~ ea Widow's alienation to meet expenses 

of litigation for protection of estate— Necessity, 

when canbe saidto be established--Onus of proof. 

Where a Hindu widow purports to alienate a 
portion of her husband’s property in order to meet 
the expenses of litigation incurred for the protection 
of the estate, necessity is not established unless it is 
proved by the alienee that at the time the” money 
was actually advanced there was not money inthe 
hands of the widow sufficient for the protection of 
tae estate, In thecase ofan alienation by a widow 
tne onus is always on the alienee to show that the 
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alienor’s income was insufficient to provide money 
r2quired for the purpose for which the alienation 
was said to nave been made. OFFICIAL RECBIVER, 
DELHI v. KISEEN LAL Lah. 922 
--—-Applicablity—Presumption as to high caste 

Hindus. 

In the case of high caste Hindus, the first pre- 
sumption is that they follow Hindu Law and not 
what by a convenient phrase is generally called 
“Punjab Customary Law or Agricultural Customary 
Law.” Miser Lau v. BABU LAL Lah. 844 

Co-parcenary—Succession by survivorship 

—Letters of administration, if can be granted— 

Succession Act (XXXIX of 1925),s. 211 (2)-—- 

Sanction, if necessary for validity of alienation. 

By reason of s. 211 (2), Succession Act, no letters of 
administration can be granted in respect of the 
estate of a deceased person who wasa member of 
a joint Mitakshara family along with other co- 
parceners, Even if a vo-parcener obtainsthem, he 
need not obtain the sanction of the District Judge in 
order to render the alienation valid. DURGA PROSAD 
BaRHALv JEWDHARI SING Cal. 595 

Dayabhaga — Partition — Partition bet- 
ween brothers—~Properties must be deemed to be 
separate. 

Under the Dayabhage School of Hindu Law once 
there is a pertition between brothers, it mustbe taken 
that all the properties had been separated. The mere 
fact that the brothers execute certain documents 
jointly does not show that they have not separated. 
Nirat LaL Dotra v. Gopixpa Buusaan SEN Pat. 695 

Debts—Contract by great-grandfather — 

Liability of great-grandsons. 

Under Hindu Law the great-grandsons are liable 
for payments due under contract by the great- 
grandfather and in this respect there is no difference 
between a great-grandson and a grandson. RAMJI 
Das v. MASAMAYA Prasad SINGA BAHADUR Pat. 478 

Glft—Passing of possession, when essential 

——Haxceptions to rule, if apply where house gifted 

was in actual possession of donor and could fave 

been given to donee. 

While it is true that passing of possession is not 
always necessary to validate a gift under the 
Hindu Law, itis an essential condition in order to 
make a gift valid if the property which is the 
subject-matter of the gift is capable of being 
given possession of to the donee and the donee is 
capable of teking possession. There are some the 
ceptions to this rule, e.g. when the donor and ex- 
donee stand in such relationship that the donor is 
practically the guardian of the donee or the pro- 
perty is not in possession of the donor but in 
possession of the tenants or even a trespasser and 
the donor has done all that is in his power to 
divest himself of his ownersnip and duminion over 
the property and to vest the same in the donee. 





- Another exception is where both the donor and tne 


donee are living together in the gifted house. But 
these exceptions have no application to a case where 
the house in dispute was in actual possession of 
the donor and could have been given to the donees, 
BaaGwan Das v. Gran Ceanp Lak. 592 
——-—- Guardianship — Mother, if natural 

guardian of property of minors after father's death. 

It is wrong to suppose that there can beno guerdian 
of the separate property of a minor in a joint Hindu 
family. After thedeath of the father, the mother is 
the natural guardian of the stparate property of her 
minor children; and itis only the minor's share in the 
co-parcenary property which canno be brought under 
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guardianship so long as there is an adult member 
of the co-parcenaryalive. If there is no adult mem- 
ber of the coparcenary, even the joint family property. 
can be brought under guardianship. It is not correct, 
therefore, to suppose thatthe mother could in no 
circumstances bethe guardian of the property of the 
minor plaintiffs. Saphu Ram v, PIRTHI SINGH & Co. 
Lah 861 

—Joint family— Debts—Karta incurring debt 
for benefit of family on promissory note— 

Liability of executor—Other members, not parties 

to it—Liability of. 

Where the head of the Hindu joint family incurs 
debt on a promissory note for its benefit, the members 
Woo are not contracting parties or whe cannot be 
třeated as such by their conduct or who donot 
subsequently ratify such contract, cannot be held 
personally liable.. Their liability for the debt is to 
the extent of their shares in the family property. 
MUTSADI LAL v. Sakutr CHAND Lah. 91 

> —— — Family consisting of two brothers — 

One dying— Succession by survivorship--Widow of 

deceased claiming by inheritance— Dispute referred 

to arbitration— Award giving her partof property 

— Language used same as that regarding other 

‘allotment— Held, widow gets absolute estate. 

A joint Hindu family consisted of two brothers and 
onthe death of one of them his property passed by 
survivorship andnot by inheritance. The widow of 
the deceased brother claimed to be the heir of her 
husband. The dispute wasreferred to arbitration 
and she was awarded a part of her husband’s pro- 
perty. The language in which the operative clauses 
of the arbitrators’ award were couched was the same 

as regards the property given to the deceased's bro- 
ther and the property given to the widow. No words 
were inserted to narrow her interest : 

` Held, that the widow acquired an absolute estate 
in the property allotted to her and it was wrong to 
think that the estate which she in fact obtained under 
the award was confined to a limited estate because 
her claim before the arbitrators was criginally a 
claim by a Hindu woman to take her husband's estate 
by inheritance, Natsu Lat v. BABU Ram PG 33 
re Father's power to sell joint family 

property including sons interest. See Provincial 

Insolvency Act, 1920, ss. 28, 59 167 
mm mm Mother appointed guardian of joint 

Ffamily—Presumption that son is separate. 

The manager of a joint Hindu family is regard- 
ed as guardian of the interest in the co-parcenary 
property of all the minor members of the family 
and, therefore, no certificated guardian can be 
appointed for such minors. Thus the fact that the 
mother was allowed to obtain the certificate of 

- guardianship of her minor son impliedly suggests 
that the son was separate from his uncle at the 
time when these guardianship proceedings took 
place. RAJA Ram v. RamMespwar BAKiLSa SINGH 

Oudh 605 


—Legal necessity—Dedication or alienation 
by female for benefit of last male owner's soul 
—Question is mixed one of law and fact. 

The. Hindu Law recognizes the validity of the 
dedication or alienation of a small fraction of the 

roperty by a Hindu female for the continuous 
beneri of the soul of the deceased owner. 

But where the most substantial consideration for 
tbe sale deed was held by the lower Court to be 
invalid by reason of the fact that it was not con- 
ductive to the benefit ofthe soul of the last owner, 

namely, the son, and that in the circumgtances of 

© 
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the case, it was excessive and the lower Couri did 
not misdirect itself on any question of law: 

Held, that the question was partly a question of 
law and partly a question of fact and the lower 
Court found as a fact that there was no justifying 
necessity, JAGESHWAR SINGH v, MODNARAIN SINGH 

Pat, $41 

Limited estate— Female in possession for 

life suing co-sharer for profit~—More decretal 

amount recovered—Liability of estate for refund 
of excess amount. 

When a Hindu female who has possession over 
an estate for her life, sues a co-sharer for profits, 
she does so in a representative capacity. She has no 
personal claim whatsoever against any of the co- 
sharers in the village in which sheis a co-sharer. 
A Hindu widow not in possession of the estate 
would not be able to recover anything by way 
of profits from another co-sharer. Her claim would 
be defeated on the ground that she is not a co- 
sharer in the village and is, therefore, incompetent 
to sue for profits. The position, however, becomes 
different when she is in possession. She can 
insist that she should be allowed profits of the 
share ju her possession and that claim cannot be 
resisted. But if she institutes a suit for profits 
against another co-sharer or a lambardar, she does 
so as representing the estate. ‘The co-sharer or 
lambardar against whom she makes a claim, pays 
her profits of the share in her possession not be- 
cause she has any personal claim in respect of it but 
because the estate in her possession is entitled to 


-these profits. The very foundation of the claim of 


the widow for profits in a case of this description, 
rests on her possession ofthe estate and, therefore, 
when any payment is made by a co-sharer to a widow 
in possession of an estate, it is because she re- 
presents the estate and not in her personal capa- 
city. If a widow realises from another co-sharer 
more tban the amount dus, then the liability for 
a refund of the exces3 amount realized would rest 
on the estate and so the estate which comes in the 
possession of the reversioner of the last male holder 
will be liable, M. Kisuan Lan v. MOHAMMAD IssaQ 


All.823. 
namnaman aan owner—Property belonging to last 
full owner till shortly before death found in 


possession of person who would have taken it as heir 

— Presumption—Reversioner's suit—Onus. 

Where property shown to belong to the last full 
owner is found in the possession of a stranger, 
there can be no presumption as to how or when 
such possession began and where it is material 
for the reversioner to prove that the possession 
began after the full owner's death, the onus may 
lie on him to prove that the last full owner died 
possessed of it. But where all that is known is 
that property in the possession of the last full 
owner. till very shortly before his or her death is, 


-after his or her death found in the possession of 


the very person wno would have taken it as heir 
at law, the natural presumption in “favour of con- 
tinuity of title and possession and against trespass 
must be given due weight and it will be calling 
upon the reversioner to prove a negative, if the 
onus is to be laid upon nim to prove that the 
heir at law did not get the property by gift or 
will, If the question had arisen during the limited 
owner's lifetime and she setup a gift or will from 
the last full owner, the onus would undoubtedly lie 
upon the limited owner to establish such gift or 
will, It does not make any diference that tne 
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question is raised after the limited owner's death, 

ub by a person claiming under the limited owner 
herself. VENKATASUBBA SASTRI v, SANKARAN 

Mad. 800 

a MA ntenance—Release deed among members 

of joint Hindu family — One member binding 

himself and his heirs to pay maintenance to widow 

—Intention to create charge on his share—Whether 

can be inferred. 

A deed of release to which the members of a joint 
Hindu family were parties referred to the right of 
maintenance: of a widow inthe family and one of the 
members bound himself and his heirs to pay a stipu-~ 
lated sum as maintenance to her : 
_ Held, that reading the deel of release as a whole 
it was the intention of the parties to crsate a charge 
on the share of that member go far asthe mainten- 
ance and residence in the family house of the widow 
was concerned. RAMBHABAI v. Dooxartest Naas 


Sind 547 
-= Sale of property Charged with 
matntenance — Purchaser having knowledge of 
burden—Property, if continues with burden. 
Where a person purchases a property burdened 
with acharge of maintenance, with the knowledge 
that it is so burdened, and no provision is made in 
the sale deed to safeguard the maintenance claim. the 
property continues even after the transfer, with the 
said burden, RAMB IABAI v. DOONGERSI NAGJI 











Sind. 547 
— Partition. Sse Estoppel ý 610 
—— Succession, SER Grant 888 


pa 





: —A claiming succession to B's estate 

as heir-—~Deposits in Bank claimed as B's property 
— A, establishing merely heirship—Held, that B's 
ownership of deposit must also be established. 

A claimed to be entitled as heir to succeed to the 
estate of B. Hisclaim included a certain sum of 
money on account of deposits in Banks and Post Office 
as being the property of B. A merely proved by evi- 
a he was the heir of B : 

feld, that in order to get the relief in 
the deposits, he had further to prove that Bas ae 
owner of the deposits in question. SOHAN Lau v 





BsaaGwatt All. 61 
—~~-Widow—Alienation by. Ses Hindu Dar 
Alienation 922 





anama mm mn Maintenance — Right to alienate 
corpus when she cannot live in decent comfort 


otherwise. i 

There is no rule of Hindu Law which -re- 
quires that a widow should be content with a 
bare or what is termed “starving” maintenancs, 


on the contrary, 
corpus, if without 
herself properly, 
comfort.’ 
PaDAaYACdl 


ah eee 


she hasa right to alienate the 
doing 850 sne cannot maintain 
by which is meant ‘live in decent 
VENKATACHALA PADAYAOSI v. VELAYUDHA 
Mad.103 (b 
i ae of NG nature 
4 ouse—M ar } 
ma cae oF = y ee untenance, if should 
The right of residence of a Hindu widow isa right 
to provision for residence, Like the right of main- 
tenance itis an equitable and not a legal right. A 
Hindu widow is entitled to maintenance plus resi- 
dence. If there is no family house available her 
right to maintain herself should include the cost 
of residence, RamBiaBar v, DOONGERSI NAGJI 
i Sind 547 
Surrender—Conditions of valid 
surrender—Surrender in favour of daughter and 
daughter's son jountly—Held, it was a transfer 
and not surrender—Liability to pay personal debts 
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A of Property Act (IV of 1882): 
s. 128, : 

By a surrender a Hindu widow relinquishes her 
interest in her husband's estate in favour of the neat 
reversioner atthe time. Sh2is supposed by the act 
of ralinquishment to efface haraslf from the succes~ 
sion as effectively asifshe had been dead. The two. 
essential conditions of a valid surrender are (1) that 
the widow divests herself on the entire property 
and (2) that she does so in favour of the next rever- 
sioner or the body of reversioners on whom the pro~ 
perty would devolve, if she had been deud at the 
moment. Anyrelinquishment in favour of persons 
who are not the next reversioners cannot operate as a 
ea surrsnder although ib may operate as a trans- 
ar. 

Where two Hindu widows purported to surrender 
their widows’ interest in favour of tne daughter and 
daughter's son, the daughter being the next reversion- 


rs 
Held, that the act could not be given effect as a 
surrender but it wasa transfer. The widows under 
the guise of surrender had in reality gifted the pro- 
perty to the daughter and daughters son. The 
entire property having been transferred to them, they 
became in point of law the universal donees under 
s. 128 ofthe Transfer of Property Act, and were 
liable to pay even the personal debts of the widow. 
DAYARAM KUNBI v. Saku Bar KUNBI Nag. 412 
Widow—Surrender—-Deed, if necessary. 

Surrender by a widow under Hindu Law does not 
require a deed. Nirman Osanpra Das v. MOHITOSH 
Das Cal. 450 
Woman's estate—Woman possessing both 
absolute and limited estates—Mixing of the two 
by indifferent handling—Reversioner's suit on her 
death—EHstate, if can be presumed to continue— 
Right to charge on existing assets to extent o 
value of limited estate. 
If, while in possession of a limited estate, and 
also in possession of other properties for an abso-~ 
lute interest, a limited owner deals with the two 
sets of properties indifferently, mixes them and 
invests them as she likes, the onus will certainly 
lie upon her to prove, as against any person in- 
terested in the limited estate, how much of the 
mixed fund represents her absolute estate. In such 
circumstances it is not necessary for the person 
claiming the “fiduciary” estate fund to trace it 
into any particular form of existing assets but 
that in the absence ofclear evidence that such 
fund has ceased to exist, tha Court will regard 
it as continuing to be part of the assets in exis- 
tence and as justifying the declaration of a charge 
therefor, in the claimant's favour, on the existing 

assets, R. VENKATASUBBA SASTRI ¥V.SANKARAN ` 
Mad. 800 
Hindu Law and custom, See Custom (Paopao 


Hindu Law of Inheritance (Amendment) Act 
(It of 1929), Sze Pauper 357 
mi Applicability --- Whether applies, where 


Hindu owner dies prior to Act, 

Tha Hindu Law of Inneritance (Amendment) Act 
applies even to cases where the Hindu owner died 
prior to the coming into fores of the Act. Ras Dro 
SING: V JANAK Ras KUNWARI All. 353 
identification of Prisoners Act XXXIII of 1920), 

ss. 2,5. Sze Bengal Excise Act, 1909, s. 74 238 
mee 55, 2, 5— Police ofic& in s. 2, if inclube 

Excise Officer—Order directing measurements to be 

tuken—Fdilure to state reasone, if fenders order 

illegal, 


lii 
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The definition of ‘Police Officer’ in s. 2, Identifi- 
cation of Prisoners Act, must be read in the light of 
the Full Bench decision of the Calcutta High Court 
in Ameen Sherif v. Emperor, 150 Ind. Cas. 561, in 
which it has been laid down that an excise officer, 
who in the conduct of an investigation of an 
offence against the excise, exercises the powers con- 
ferred by the Code of Criminal Procedure is a 
Police Officer. The decision of the Full Bench 
cannot be whittled down by saying that it is to be 
confined to the question whether an Excise Officer in 
charge of an investigation was a Police Officer within 
the meaning and for the purposes of s. 25, Evidence 
Act only, and for no other purpose, 

Where the order clearly states that the Magistrate 
was satisfied that for the investigation of the case 
photographs and measurements of the accused were 
necessary, the circumstance that no reasons were 
specifically stated by the Magistrate in his order 
does not make the order illegal and the contention 
that the Magistrate's order did not indicate that he 
was satisfied on any materials placed before him, 
that measurements and photographs, as contemplated 
‘by s. 5, Identification of Prisoners Act, were neces- 
sary for the purposes of investigation by Excise Au- 
thorities, and the direction in that behalf containing 
‘the order was erroneous and unsustainable, is not 
sound. J. E. GUBBAY v. EMPEROR Cal, 238 


Inam—Blacksmith's service inam — Whether comes 
within purview of Madras Hereditary Village 
Offices Act (TII of 1895). 

A village service inam for blacksmith’s services 
comes within the purview of the Madras Hereditary 
Village Offices Act. NIDADAVOLE RAMALINGAM v., 
NIDADAVOLE VEERABHADRADU Mad. 447 

Service inam— Suit for possession capable 
of succeeding only if based on title as office-holder 

—Whether cogaizable by Civil Court. 

Where the plaintiff can get relief of possession of 
lands, admittedly service inam lands, only. by insist- 
ing on his title as office-holder end on the character 
‘of the lands as emoluments, the principle of exclusion 
of the jurisdiction of the Civil Court will undoubted- 
ly apply. NIDADAVOLE RAMALINGAM v. NIDADAVOLE 
“VEERABHADRADU Mad. 447 


Income tax—Capital expenditure—Tests. 

The assessee cumpany secured, by lease, in per- 
petuity, the exclusive right of quarrying slate in 
a village. This monopoly was assailed by the 
village proprietary body who filed a suit to eject the 
company from the quarries covered by the lease 
and for an injunction. The company incurred 
. expenses in defending the suit : 

Held, that the expenditure incurred hy the 
company was 8 non-recurring outlay required to 
retain a capital asset and it was inthe nature of 
capital expenditure and hence no deductions were 
permissible under s. 10 (2) (iz), Income Tax Act. 
Inthe matterof ASSESSMENT oF Kanara VALLEY 
SLATE Co., Lrp. DAHBORE Lah. 965 

Profits—Branch outside British Indiq— 

Remittance of amount to British India ~Income- 

tax officer, whether can assume that it represents 

profits im such branch, even though amount is less 
than remittance from British India to such 
branch. 

It is open to the Income-tax Officer to assume that 
the amount remitted to British India from the branch 
of the business outside British India represented 
profits made in such branch inspite of the fact that 
the total amount of such remittances is less than 
what has been segt frem British India t8 such branch. 
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Sona Ram NIHAL GAAND y. COMMISSIONER OF INOOME- 
AX Lah, 491 

Income Tax Act (XI of 1922),s, 2 (1)—Lambar- 
dari fees whether agricultural income. 

Lambardari fees are not within the definition of 
agricultural income. Section 2 (1) of the Act 
applies to the case of a person who gets agricultural 
income from the use of the land by direct operation. 
It isnot applicable to a person who gets certain fees 
which constitute his remuneration for the work of 
the collection of the land revenue. Mr. H. T. CONVILLE 
Vv, COMMISSIONER CF INcomE Tax, Punsan, Norta-Wesst 
Frontier & DEL31 PROVINOES, LALORE “Lah. 681 
S. 2 ()—Net profits from commission 

charged totenants for sale of their produce on 

their behalf—Whether falls within definition of 
agricultural income. 

The net profit from commission charged to tenants 
for sale oftheir produce on their behalf, isnot with- 
in the definition of agricultural income in s. 2 (1). Mr. 
H. T. CONVILLE v. Commissioner oF Income Tax, 
PUNJAB, Norta-West FRONTIER & DELSI Provinogs, 
LASORE Lah. 681 
m S, 2 (|, Rent of mill-site, if within 

definition of agricultural income. 

Rent of a mill-site is not within the definition of 
agricultural income in s.2 (1), as the working of a 
flour mill is nct an agricultural purpose. Mr H.T. 
ConvILLE Vv. COMMISSIONER oF Income Tax, Ponsa, 
Nogrt_-West Frontier & DEL 1 Provinces, LAHORE 

Lah. 681 

mn R 10 (2) (lll) — Assessee’s own capital 

invested in income-producing business — Money 

borrowed because of this—Interest paid on such 

borrowing, if deductible from income of that 
business. 

When money is borrowed, which would probably 
not have been borrowed had not the assessee’s own 
capital been invested in an income-producing busi- 
ness, the interest paid on such borrowing is not 
deductible under s. 10 (2) (ttt), Income Tax Act, from 
the income of that business. Secticn 10 applies to 
“business” assessable under the Act, and the ‘“allow- 
ances’ referred to in sub-s. (2) of s. 10 cannot apply to 
agricultural income, but only to interest paid in 
respect of capital borrowed for the purposes of the 
“business” assessable under s. 6 of the Act. ME. H. T 
QCONVILLE V. COMMISSIONER OF Income Tax, PUNJAB, 
Nogra-West Frontier & DELMI Provinces, LAHORE 

7 Lah, 681 

s. 10 2):1xX)—Sutt against assessee—Money 

spent for defending suit—Whether capital 

expenditure—Deduction under Income Tax Act (XI 
of 1922), s. 10 (2) (ix), if can be granted. 





The Income Tax Act does not contain any de- 
finition of the term capital expenditure. The 
nearest approach to a definition is to say that 


capital expenditure isa thing that is going to be 
spent once for all and income expenditure is a thing 
that is goingto recurevery year. Inthe matter of 
ASSESSMENT OF KANGRA VALLEY SLATE Co, LTD. 
Lah. 965 

- $3, 48, 49. Sre Income Tax Act, 1922, s. 

66 (2) (3) = 976 
nm S, §5O0—~—Application for refund—Limitation 

—Commissioner, if has power to extend time. 

Where the assessee applied under s. 48 (1), In- 
come Tax Act, for refund of income-tax before the 
total income was taxed but the application was 
made more than an year from the last day of the 
financial year commencing after the expiry of the 
‘previous year’ as defined ins. 2 (11): 

Held, that the application was barred by time 
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under s. 50 and there was no power given to the 
Commissioner under the Act to extend the period 
prescribed in that section, 

In s. 50 an extension of the time within which 
an application may be made for relief in respect 
of United Kingdom Income-tax under s. 49, is per- 
mitted; but although it is clear that tne legisla- 
ture hed both ss. 48 and 49 in mind when s. 50 
was enacted, it deliberately refrained Jrom permit- 
ting any extension of the time within which the 
application fer a refund should be made in respect 
of a claim under s. 48. ADAMJEE HAJEE Dawoop & Co., 
Lp, v. COMMISSIONRR OF Income Tax, Burma 

Rang. 976 
s. 50-A—Specific remedy available under s, 

50-A—A ssessee, 1f precluded from taking advantage 

of s. 45, Specific Relief Act (I of 1877), 

When a specific and adequate remedy is avail- 
able to the assessee under s. 50-A, Income Tax 
Act, he is precluded from taking advantage of 
s.45, Specific Relief Act. ApamsEE Hazes Dawoop 
& Co., LTD. v Commissioner OF IncomE Tax, BURMA 

Rang. 976 
———— 8S. 66 (2) (3), 48, 49—S. 66 (3), if 
controlled by s. 66 (2)—Assessee, if entitled to 

apply to Court to require Commissioner to state a 

case. 

Section 66 (3), Income Tax Act, is controlled by 
s. 66 (2); and under s. 66 (2) an assessee is not 
entitled to require the Commissioner to state a 
question of law arising out of an order under s. 48, 
Section 66 (3), therefore, does not entitle the assessee 
to apply to the Court to require the Commissioner 
to state a case and refer the question which ths 
assessee seeks to have answered. ADAMJEE HAJER 
Dawoop & Oo., LTD. v COMMISSIONER OF Income Tax, 
BURMA Rang. 976 
—— 5, 66 (3) (2) — Reference — High Court, 

whether can require Commissioner to submit other 

questions or formulate other questions and to 
answer them. 

It is not open to the High Court on a reference by 
the Commissioner either to require him to submit 
other questions fur decision by tne High Court or to 
formulate other questions and to answer them. 
Sona Ram NIHAL HAND v COMMISSIONER OF INcomE 
Tax Lah. 491 
Income Tax Rules, rr. 11 and 12 by Lahore 

High Court—Assessee having notice of reference 

—No application under r. 12—Action under r. 12, 

if can be taken at end of arguments on oral request 

~~-Assessee objecting to reference proposed— Gom- 
missioner not modifying reference—Notice to 
assessee. 

Where the assessee had ample notice that a refer- 
ence had been made to the High Court by the Com- 
missioner in the form originally proposed by him 
and he has made no application in writing to the 
High Court to decide the question under r.12, it is 
not open tuthe High Court on an oral application 
made at theend of the argument to direct the Com- 
missioner to make a moditied statement of the case, 

lt is the duty of the Commissioner on receipt of 
objections by the assessee to notify to the latter that 
he was not prepared to accede to his prayer to modify 
the proposed reference to the High Court, Sona Ram 
NIAL UAND v. COMMISSIONER OF INCOME TAK 
; ; Lah. 491 
Indian States (Protection against Disaffection) 

Act, 1922--Scope of —Act purports to prevent and 

not to punish dissemination of prohibited matter. 

The Indian States (Protection against Disaffection) 
Act, 1922, purports to prevent and not to punish dis- 
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Indian Statés (Protection agalnst Disaffection) 
Act—conceld, 


semination or circulation of prohibited matter. 
Dewan Sinca Marroon, Proprietor or “Tse Rryasat” 
DELHI v. EMPEROR Nag. 635 
-——— 55, 2 (c), 3—Publishking, meaning of— 

Document, scope of. 

Per Gruer, A.J. C.—The words “other documents” 
should not be interpreted so as to include only printed 
documents. Ifno explanation of the word “docu- 
ment” had been givenin the Act, it would be quite 
legitimate toapply the principle of ejusdem generis, 
but ass. 2 (c) says that “document” includes any 
painting, drawing, photograph or other visible 
representation”, it would bea straining of language 
to say that only printed dccuments are meant. But 
even 80, it does not follow that, although the legisla- 
ture meant “document” to be taken in a wide sense, 
it similarly meant “publishirg’ in the same wide 
sense. It is quite logical to hold that the word 
“publish” is meant to apply to printed document 
only and, although other than printed documents 
are within the ambit of the Act, the offence con- 
templated with regard to them is only that of creat- 
ing them “is the author of.” On this view one is not 
using the word “publish” in two different senses in 
the same sentence, Dewan SINGH Marroon, PROPRIETOR 
oF “Tes Rryasar” DELSI v. EMPEROR Nag. 635 

S. 3—Any book, newspaper or other docu- 
ment, if mean printed documents only. 

The words “any book, newspaper or other docu- 
ment” used in s, 3 ofthe Indian States (Protection 
against Disaffection) Act, 1922, means printed docu- 
ments only. Dewan SINGA Martoon, PROPRIETOR or 
eTe RIYASAT , DELSI v. EMPEROR Nag. 635 
~S, 3 —Imputation contained in any book 

if punishable under the Act. 

The imputation contained in any book, news- 
paper or other document is itself not punishable 
but the words expressly mentioned there, namely 
editing, printing, etc., are alone severally or jointly 
punishable. Dewan SINGA MAFTOON, PROPRIETOR OF 
“Tin RryasaT’, DELAI v. EMPEROR Nag. 635 
S. 3-~Publication, if includes circulation. 





Publication in the strict sense does not include 
circulation. Dewan SINGH Martoox, PROPRIETOR or 
“Teg RIYASATN, DELHI v. EMPEROR Neg. 635 


S. 3—‘Publishes'—Meaning must be resolved 
in favour of the subject. 

It is a recognised rule of construction of Penal 
Statutes that where an equivocal word or ambiguous 
sentence leaves a reasonable doubt of its meaning 
which the canons of interpretation fail to solve, tha 
benefit of doubt should be given to the subject and 
against the legislature which has failedto explain 
itself. Consequently, even if there be any doubt ag to 
the meaning ofthe word “publishes” it must be 
resolved in favour of the subject. DEWAN SING 
MAFTOON, PROPRIETOR oF “TER Rrvasat", DELALI v. 
EMPEROR Nag. 635 
——— S. 3-——-Publishing, if signifies only initial 
publication. 

“Editing”, “printing” and “publishing” are techni- 
eal terms and “publishing” must be construed in the 
strict and narrow sense of the initial publication 
Dewan SINGH Marroon, PROPRIETOR oF “Tes Rivasar" 
Deu..t v. EMPEROR Nag. 635 
InJunctlon— Granting of injunction — Guiding 

principles. 

Before a threatened invasion of aright can be 
made the basis for tne issue of an injunction there 
need not necessarily be a tinding that if the defen- 
dant's acts were carried into effect, violation of the 


ineyitable result. The 
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law will guard against risks which are so imminent 
that no prudent person would incur “them although 
they do not amount to absolute certainty of damage. 
Jt will even provides against a somewhat less immi- 
nent probability in casés where the mischief, snould 
it be done, would be vast and overwhelming. 
SHANMUGAVEL GOUNDAN V. VENKITASWAMI ASARI | 
Mad. 55 

Nuisance—W hat is—Held, drain constituted 

no nuisance. 

Everything must be looked at from a reasonable 
pointof view; therefore the law does nob regard 
trifling and small inconveniences, but only regards 
sensible inconveniences, injuries which sensibly 
diminish the comfort, enjoyment or value of the 
property which is affected: 

Held, that the drain in question did not constitute 
anuisauce, Rryasat ALI v ZAMIN ALI Oudh 411 
~——-—-Right of way—Suit for injunction for 

removal of obstruction in public street—Neture of 

proof to be adduced by plaintiff—Proof of injury, 
necessity of —Amount of injury, if material. 

Where plaintif files a suit for decloration that 
a street was a public thoroughfare and was used by 
the plaintiffs and the public in general as of right, 
and it is alleged that on a portion of this stre2t the 
defendants had built their houses which caused 
obstruction tothe public and to the plaiutiffs and 
prayer is therefore made for the issue of a perpetual 
injunction restraining the defendants from continu- 
ing the obstruction, the plaintif should establish 
thet he isentitled to usea public highway which has 
been obstructed by the defendant and that hə is in- 
convenienced by the obstruction. It is not n2cessaiy 
for him to prove that he has been inconvenienced in 
excess of any other member of the public who may 
have the right to use the public highway or that he 
has suffered some special damageof a kind not 
common to the public. Solong as he can establish 
an injury, whether it is special injury to him or in 
common with the other members of the public who 
are entitled to use the highway, he is entitled to 
maintain his suit for the removal of the obstruc- 
tion. Grutam RASUL Kean v. ALI Baxus Lah. 457 
Insanlty—Sutt to set. aside decree on ground that 

when appeal was decided plaintiff was of unsound 

mind and was not represented by guardian—Proof 


that he was prejudiced by dectsion—Necessity of 


—Decree—Setting aside of. 

Where a suit was filed to seb aside a decrees 
on ths ground that when the appeal was 
decided the plaintiff was of unsound mind but not 
represented by a guardian and hence the decree 
was a nullity, and it appeared that though the 
person who was originally appointed as the guard- 
ian of the plaintiff in the appeal was not described 
in the memorandum of appeal as his guardian, 
he was in fact impleaded as a respondent and he 
had made all the arrangements for the defencs of 
the appeal but he died in the meantime and the 
appeal was properly argusd and decided on the 
merits against the plaintiff and his appeal to the 
High Court was dismissed: _ 

Held, that under these circumstances it was 
necessary for the plaintifi-respondent not only to 
establish the fact of his being of unsound mind 
but also to establish that in the absence of the 
appointment of a fresh guardian for him on tha 
death of the former guardian, he had been prejudiced 
by the decision of the appeal against him. 

Where insanity hag supervened during the pen- 
dency of the litigation and the fact is not brought 
to the notice of the Court and the Ceurt has pro- 
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c3eded with the decision of the appeal on the merits, 
the decree passed on appeal cannot be set 
aside at the instance of the person of un- 
sound mind merely on proof of insanity but 
fraud or prejudice to him should in addition 
ba proved. Ram Cuanp v. Wasanpa Ram Lah. 987 
Insoivency—Money directed to be paid by Court to 

a person in regular suit—Insolvency Court, if can 

order it to be repaid—~ Jurisdiction —Security 

deposited in Court for benefit of third party— 

Insolvency Court, if has jurisdiction to pass order 

an connection with such security. < 

The Insolvency Court has no jurisdiction to order 
a person to repay s sum of money which the Oourt 
had directed should be paid out to him inthe 
regular suit. It has also no jurisdiction to pass 
any order in connection with the property deposited 
as security inthe regular suit, especially when the 
security has besn furnished not for the benefit of the 
insolvent’s estate but for the benefit of a third party. 
A. K.R M M. O. T, Carrtiar Firm v. S. P. DAYABHOY 

Rang. 795 

Partition—Debtor effecting partition with 

undivided Hindu brother—No provision made for 

settlement of debts— Partition, tf an act of 
ensolvency. 

A partition of joint family estate by a father 
without making adequate provision for the settle- 
ment of his dsbts may amount to a transfer of 
property with intent to delay and defeat creditors 
and so constitute an act of insolvency. 

Where, therefore, a debtor effected a partition 
with his undivided brother giving him all his 
prop2rty and taking for himself only a small 
amount of cash and made no provision for settle- 
ment of his debts: ` 

Held, that the partition may bs taken to have 
been effected with intent to delay cr defeat credi- 
tora and it, therefore, constituted an act of insolvency. 
Was Deo v. Harpar Hassan Lah. 973 
— Proof of debt—Debt barred on date of 

adjudication but not barred on date of act of 

insoluency—Whether can be proved-—Presidency 

Towns Insolvency Act (III of 1909), ss. 17, 51— 

Insolvency, when commences. 

Under s. 17 ands. 51, Presidency Towns Insol- 
vency Act, the insolvency conmences on the com- 
mission of the act of ‘insolvency, and at that date 
the property of the insolvent vests in the Official 
Assignee, whose duty it is to administer it, and 
distributa it amongst the creditors who prove their 
debts. As from that date the Indian Limitation 
Act has no application, and the relationship of 
debtor and creditor ceases ty exist. Where the debt 
is barred by limitation on the date of the order 
of adjudication of tho insolvent but is not barred 
oa the date of the act of insolvency on which the 
adjudication is based, such a debt can be proved 
by the creditor, Byramst BOMANJI TALATI v. OFFIOIAL 
ASSIGNEE, BOMBAY Bom. 736 
Interest Ses Hindu Law 595 
Contract to lend paddy—Interest in paddy 

and whole to be finally converted into money— 

Rate of padly varying in different years — 

Contract, if penal. E 

Where uader a contract to lend paddy, the loan 
wes tocarry inte:est in the shape of paddy and the 
whole thing had got to be finally converted into 
money: 

Held, that the rate of paddy is so variable in 
different years thata contract of this kind, if it has 
got to be finally converted into money, may act so 
opplessively that itis not possible to apply the 
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principle of the first contract not being penal to such 

a case, and that the contract should be relieved 

against. KANCHARI MODHUGARI Narayana v. NANDIGAM 

VENKATARAMANA PATNAIK Mad. 924 

Deposit in Court by appellant for with- 
drawal by respondent —Appellant withdrawing by 
order of Court—Suit for recovery of money by 
respondent with «interest—Interest, if can be 
allowed. 

Where the appellant made a deposit in Court to 
be paid to the respondent but it was withdrawn by 
the appellant himself under orders of the Court and 
the respondent filed a suit against appellant for 
recovery of the amount claiming interest thereon: 

Held, that the appellant could not be said to have 
been in wrongful possession of the amount as the 
same was given to him under’ orders of Court and 
hence interest should not be allowed till date of 
plaint. THANMOLL Sowcar v, KRISHNASWAMI REpDIAR 

Mad, 115 
Money suit~— Interest during pendensy of 
suit if can be asked asa matter of right. 

In money ‘suits, when the suit has been institut- 
ed, the question of interest for the period subse- 
quent to the institution of the suit passes from the 
domain of contract into that of judgment. The 
plaintif cannot claim as a matter of right that 
he is entitle] to interest for the months during 
which the suit remainsd pending before the Sub- 
ordinate Judge. There is no hard and fast rule 
that interest pendente lite must always be allowed 
in every case, APURBA Krisaxna Mirra v, RAM 
BAHADUR : Pat. 862 
interpretation of statutes—Construction of one 

Act with reference toa similar Act—Propriety of. 

It is dangerous to attempt to construe one Act by 
a reference to decisions on other Acts quite differ- 
ent in character, even though the actual phrase in 
the several Acts may be the same, MUNICIPAL 
Corporation, Bompay v. HAJI WISA HAJI Oosuan 

Bom, 10 
Courts should not strain language of statute to 
carry out supposed inténtton of legislature. 

It is very dangerous for Qvourts to try and find 
out the intention of the legislature and then strain 
the language used in the statute to carry out the 
intention, If the legislature has failed-to express 
its intention in the statute, that will have to be 





remedied by legislative action. Manoo ALI v. 
HAWABI Rang. 632 
Expresstons in subsequent enactments or 
amendments — Use of, in construing earlier 
enactment, 


There are occasions when expressions used by the 
legislature in subsequent enactments or amendments 
«of law can be used for the purpose of interpreting 
searlier enactments, and in giving effect to thein- 
Mention of the legislature, express or implied, so far as 
particular provisions of tne law are concerned. PURNA 
BCaanpra CHOWDEURY v, ALEP BISWAS Cal. 183 
Intention of legislature—Words capable of 
more than one meaning — Construction — Retros- 
pective effect. 

Courts are bound to give effect to the intention of 
the legislature and are bound therefore by the 
express words of the legislature, when those words 
can have but ones meaning, Where, however, it is 
possible to construe the words of the legislature in 
more than one way, the Courts will always lean 
against an interpretation which ~ will give retros- 
pective effect to the terms of an enactment.  Suantr- 
NIKETAN Co-operative Hovusina Sooty, LTD. v. 
WADBAVLAL AMIROHAND i Bom, 96 
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Language ~Proper course — Natural 
uninfluenced by any consideration 
previous staie of law. 

In interpreting a statute the proper course is in 
the first instance to examine the language of the 
statute and to ask what is its natural meanine 
uninfluenced by any considerations derived from the 
previous state of the law and not to start with 
enquiring how the law perviously stood, and then 
assuming that it was probably intended to leave 
it unaltered, to see if the words of the enactment 
will bear an interpretetion in conformity with thig 
view. If a statute intended to embody in a 
Gode a particular branch of the law, is to be 
treated in this fashion, then its utility will 
be almost entirely destroyed, and the very object 
With which it was enacted will be frustrated. The 
purpose of such a statute surely wes that on any 
point specifically dealt with by it, the law should 
be ascertained by interpreting the language used 
instead of, as before, roaming over a vast number 
of authorities in order to discover what the Jaw 
was, extracting it by a minute, critical examina- 
tion of the prior decisions, Prane LaL v. Soxey LAL 
All, 558 
overrides 


_ meaning 
derived from 


pani 


whether 





Later general statute, 
previous special statute. 

When the Legislature has given its consent to a 
separate subject and made provisions for it, the pre- 
sumption is that a subsequent general enactment will 
not override the special provisions contained in the 
earlier enactment dealing with the separate subject 
unless such an intention is made clear. Govixny Ray 
v, Kasur Natu All. 903 
- Penal statute — Interpretation — Offence 

charged should be clearly brought within purview 

of statute. 

As the Indian States (Protection against Disaffoc- 
tion) Act isa penal statute, the Court must not only 
look, on the one side, at the mischief intended to be 
remedied, but also onthe other side, the Court must 
consider that persons are not to be made subject to penal- 
ties unless the offence charged is clearly brought within 
the purview ofthe statute. Noone can be brouent 
within a statute unless his case falls within the letter 
aud spirit of the statute. Dewan Sixen Marroon 
PROPRIETOR oF “Tus RIYASAT”, DeLu1v. Emperon ` 

Nag. 
--Positive enactment of apesan E 
previous state of law—Relevancy — Testamentary 
cases, 

Where there is a positive enactment of the Indian 
Legislature the proper course is to examine the 
language of that statate and to ascertain its proper 
meaning, uninfluenced by any consideration derived 
from the previous state of the law—or of the English 
Law upon which it may be founded. This principle 
applies with psculiar force to testamentary cases 
which are governed by the Succession Act of 1865 or 
the Probate and Administration Act of 188] (both now 
repealed by the Succession Act of 1925.) A. B. Ngoar 
v. B. B. NEOGI Rang. 629 

Previous state of law on the subject— 

Relevancy. 

No doubt it is ordinarily not permissible to intera 
pret the words of a statute with reference to the 
previous state of law on the subject, but when the 
words used in a statute are of doubtful import and 


Pe 








particularly when it is contended, that the 
enactment in question wase not intended to 
go beyond the scope of the enactment which wag 


repealed, it is imperative to look into the history of 
this legislation and examine the Adan ay in 
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which jt was passed and thus determine the exact 
signification of the particular words used in it. 
Dewan SINGA Martoon, PROPRIETOR or “Tus RIYASAT |, 
DELSI V. EMPEROR Nag. 635 
— ‘Principles of English Law—When can be 

referred to. 

ae be permissible to refer tothe principles of 
English Law, if there 1s any ambiguity in the language 
used by the statute, and adept the interpretation 
which isin conformity with those principles, But 
Courts are not at liberty toread into the section 
words which do not exist there, Drar 


PEROR 





Words of statute explicitt—-They must rule, 

Where the words in a statute are explicit, they 
must rule whatever may be the genera] considera» 
tions as to what the Legislature was minded or was 
likely to do. PARE LAL v. Songy LAL All. 558 
Words used should be taken as guide to 

discovery of intention of legislature. — 

For the purpose of right interpretation not only 
the words employed but their collection also must be 
teken into consideration. The best and the least 
dangerous method of interpreting any enactments is to 
take the words used in it as a guide tothe discovery 
ofthe intention of the legislature. DEWAN SING 
MAFTOON, PROPRIETOR OF “Tae Rryasat", DELSI v. 
EMPEROR | ‘ Nag. 635 
Jurisdictlon—Case triable by Revenue Court heard 

-and decided by Civil Court — Proper assues and 

evidence recorded—Remand, if necessary—Decree, if 

should be registered asone of Revenue Court. 

According to s. 100, Punjab Tenancy Act if it 
appears that bhe suit was determined in good faith 
and that the parties have not been prejudiced by 
the mistake as to jurisdiction, the decree can be 
registered as that of a Qourt having ‘jurisdiction. 
Where the proper issues had been framed and the 
whole evidence had been recorded, it is not necessary 
in the interests of justice to remand the case. 
Section 100 gives discretion to the High Court to regis- 
ter the decree as that of a Revenue Oourt in such cases, 
Fazan AHMAD v, Tora Ram‘Sinca ss Lah. 349 
Court having inherent jurisdiction to “try 

suit—Jurisdiction irregularly invoked—Litigant, 

if by conduct, precluded from maintaining that 
suit was not maintainable. ae 

Where a Court has inherent jurisdiction to try a 
particalar suit, but its jurisdiction is irregularly 
invoked, a litigant by his conduct may be precluded 
from maintaining in the circumstances of the case 
that the suit was not maintainable as framed; a 
fortiori in a case where the irregular institution of 
the suit was due to a failure on the part of the 
plaintiff to conform to an enactment passed for the 
henefit of a particular class of persons. SARAL 
Brat v. N. S. A. R. Cezertyar FIRM Rang. 205 
Extension of jurisdiction by Judge—W hether 
_proper—Moxim. — | |, l ae 
“Tn a country where jurisdiction is strictly defined 
by statute, it would be a better maxim to sey that it is 
the duty of a good Judge to follow the law which he 
is bound to prescribe to other than the maxim that 
it is the duty of a Judge to extend his jurisdiction. 
Government ADVOCATE, Burma v. U Po Sawe 

Rang. 335 
Order passed by Court with no jurisdiction 

—Judgment, if can be impeached in collateral 

proceedings — i gii passed by Board without 

jurisdiction—Sutt in Civil Court—Maintainability. 

‘An order made by a Court which hag no jurisdiction 
to deal with ie subject-matter of the suit has no 
pinding effect on the person who is affected by the 
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order. Itis absolutely void. It is open in 2 collateral 
proceeding toimpeach even the judgment of a Court 
onthe ground of want of jurisdiction. 

When authorities of limited jurisdiction act in 
excess of their jurisdiction, their acts become liable 
to be scrutinised by the Civil Court and become 
liable to beset eside. Consequently an ordər passed 
by the Board of Revenue is liable to be made the 
subject ofa civil suit. Sian TAJMUL ALI v., KAMALA 
Rangan Roy Cal. 744 

Suit in Revenue Court for ejecting tenant—~ 

Revenue Court having exclusive jurisdiction— 

Subsequent suit in Civil Court involving question of 

title, whether barred. i , 

Where therevenue suit is institute] for ejecting 
the tenants and this is the only jurisdiction exclus 
sively vested in the Revenue Courts, that Court can- 
not determine the question of title in that case and 
its decision therefore cannot operate so asto prevent 
the Civil Courts from entertaining a subsequent suit,. 
which involves the question of title, Harnam Kaur 
v. NARAIN SING 4 Lak. 201 
Lahore High Court Ruies and Orders, regarding 

application for copies of record. SEE Limitation 

Act, 1908, 5, 12 72 
Lahore High Court Rules and Orders, Vol. V, 

Chap. V!I-B—Civil Procedure Code (Act V of 1908), 

O. III, r. 4—Scope of the Rules—Advocate, if for- 

bidden to plead without power-of-attcrney—~ Power 

to compromise — Counsel only authorised to appear— 

Whether can compromise. . 

The rulesframed by the Lahore High Court in their 
Rules and Orders, Vol. V, Chap. VI-B, reproduce 
generally the provisions of the Code of Civil Pro- 
cedure. They forbid any Advocate or Vakil to act 
for any person in any Court unless he has been 
appointed by an instrument in writing 9s required 
by O. II, r. 4, Civil Procedure Code. But they do not 
forbid an Advocate or Vakil to, plead on behalf of 
any person without a power-of-attorney. An Adyoc- 
ate or Vakil engaged for the purpose of pleading only 
must, according to these rules, file in Court a memo- 
randum of appearance. RAMZAN v, GOPAL Das 

; Lah, 764 

Lahore High Court Rules (Vol. |, Ch. XIi-1), r. 19, 
applicability—Shops in different locality sold in 
execution—One warrant—Separate sales though on 


same dates — Auctioneers commission, how 
calculated. 
The shops were situated in different localities 


within the Municipal limits. They were sold in 

execution of a decree against the owner and a single 

warrant of sale was issued in respect of all the shops 

a the sales: were held separately though on the same 
ay: 

Held, that the correct interpretation of r. 19, Lahore 
High Court Rules (Vol. I, Ch. All-1) is that, in a 
case like the present, the auctioneer shall be allowed 
commission ontne aggregate amount realised by the 
sale of the entire property offered for sale in a single 
execution case. BELI Ram v. LAL SHAH Lah. 246 
Lambardar—Person appointed lambardar of mahal 

—Whether ceases to be lambardar when mahal is 

imperfectly partitioned. 

Per Grille and Gruer, A. J. Cs. (Subhedar, A. J. C. 
dissenting)—A person who has been appointed 
lambardar of a mahal does not cease to be lambar- 
dar when the mahal isimperfectly partitioned. 

Per Subhedar, A. J.C—If the legislature had in- 
tended that until the appointment of separate lambar- 
dars for the pattis, created by imperfect partition of 
a mahal, is made, the quandom lambardar of the 
mahal would be deemed to be also the lambardar of 
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the pattis in which he had lost all interest by the 
partition, it would have expressly saidso and 
poses s. 187 of the Land Revenue Act, different- 


_ Consequently on the imperfect partition of a mahal 
into pattis the original appointment of a person as 
the lambardar of the mahal terminates and does not 


continue with respectto the pattis of which ne 
ceases to be a proprietor until the proprietor of the 
said patti is expressly appointed its lambardar. 


KESHEO JAGANNATH SAGDEO v., Raost GOPAL SAGDEO 
Nag. 806 
Land Acquisition Act | of 1894). See Bombay 


Co-operative Sccietics Act, 1925, as amended by ~ 


Bombay Act, 1935, s. 72-A 96 
Landlord and tenant. 

SEE Custom 266 

SEE Madras land tenures 757 





—Description of land by words “karsa chakran' 
— Meaning of —Land, if constitutes service tenure 
— Record of Rights. 

Where the nature of the interests inland is 
described by the words ‘karsa chakran, it does not 
mean that it isa holding burdened with service 
but it means that the lands constituted a service 
tenure, the character of the lands being agricultural 
lands. ATUL Ouanpra RAI v, Sagana SUNDAR DHUPI 

j Cal. 187 

Estoppel — Tenant, if estopped from 
questioning title of person inducting him on land. 
If a tenant is inducted on the land by a person, the 

tenant cannot question the title of that person who 

has so inducted him upon theland. The tenant is 
tberefore estopped from raising the question that the 
person letting into possession is merely a benamidar. 

DINABANDHU Gan v. Maxim SARDAR Cal. 468 

Tenants attempting to erect pucca buildings 

—Suit for declaration that they had no right to 

do so-—Tenancy found to be for residential 

purposes—Origin of tenancy unknown—Rent not 
varied — Proof of only one or two transfers— 

Inference that tenancy was in its origin of a 

permanent character, tf arises. 

The defendants who were tenants of the plaintiffs 
attempted to raise pucca buildings on the lands in 
suit, whereupon plaintiffs instituted a suit for a 
declaration that the defendants wera tieca tenants 
on the lands having no right to construct pucca 
buildings and for an injunction to restrain them 
from continuing the building operations and for a 
mandatory injunction for removal of tho structures 
already raised before tne suit. The substantial 
defence of the defendants was that the tenancy was 
a permanent one. It was proved by the tenants (1) 
that thetenancy was for residential purposes; (2) 
that its origin is unknown; (3) that the rent had not 
been varied at any time; and (1) that there had 
been one or possibly two transfers: 

Held, that thess circumstanc:s did not lead tothe 
inference that the tenancy was in its origin of a 
permanent character. Rar Saryenpra Nata BADRA 
BAHADUR v. Gaaru Sankar Roy Cuowp..uri 





Cul. 247 

Lease—Action for rent—Direct covenant between 

lessor and lessee—Rent accepted by lessor from 

assignee of lessee—Lessee, if released from personal 
covenane, 

Under the English Lew an action for rent on the 
reddendum is an action of debt which depends upon 
privity of estate, and that action dogs not lie after 
the assignment by tne lessse of his interest in the 
lease. Lut that principle has no application where 
there is a direct covenant by the lessee to pay the 
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rent during the whole currency of the term, and the 
action, under the old forms of pleading, would have 
been in covenant, The mere acceptance of rent from 
the assignee cannot affect tha question, because the 
assignee normally pays the rent after assignment, 
ABDUL Reauan Mouamup YUSUF v. PHIROZE Ovrsersz 


SET..NA Bom. 57 
Construction. See Registration Act, 1908, 
s. 17 (D) 918 


Personal right against lessee, who has parted 
with land —Whether right of lessor as to property. 
A purely personal right against the original lessee 

who has parted with the land, isnot aright of the 

lessor as to the property. Whilst the lessee is in 
possession of the property, undoubtedly the covenant 

to pay rent, which issues out ofthe property, is a 

covenant which runs with the land; and if the rent 

were 4 reat payable in kind, for instance, that the 
lessee would hand over tothe lessor acertain pro- 
portion of the produce of the land,—tnat covenant 
could be enforced specifically in a proper case, But 
where the lessee has parted with all interest 
in the land, the only right which the lessor 
can have against him is a right to damages for 
breach of covenant. The lessee cannot in fact pay 
the rent, if he is not ontitled to the land, and cannot 
collect the rent issuing outof the land, The sole 
right, which the lessor has against him, is a personal 
right, arising under the contract for damages; and 
that is not a right of the lessor “as to the property.” 
ABDUL RAHMAN MOJAMUD YUSUF v. Putroze Oursersr 


pana] 





SETHNA Bom, 57 
Legal practitioner. 
Sse Compromise 919 
Sze Legal Practitioners Act, 1879, s. 14 958 
Sea Powsr-ofattorney 764 
Power-of-attornzy, absence of — Whether 


affects validity of compromise —Legal Practitioner. 

Tns power to compromise may be validly exercised 
by an Advocate who has been authorised only to 
appear. Theabsenca3 of a power-of-attorney in such 
circumstancas would be no more than an irregularity 
which would not affect ths validity of the com- 
promis? and tae decree passed upon it. RAMZAN v. 
Gorak Das Lah, 764 
Legal Practitioners Act (XVIII of 1879), 5. 14— 

Construction of —Person competent to take prozeed- 

ings agzinst Pleader undr 3.14—Legil practitioner 

-—~-Afisconduct, 

Uader s. 14, Lozgal Practitioners Act, the only 
person who is entitled to take procesdiags against 
a Pleader under that section is the presiding officer 
of the Court or Offices in which proceedings are 
pending inthe course of which the Pleader is al- 
laged to have bean guilty of misconduct. U Tue, 
Nyon v. DISTRICT SuekRtINTSNDENT OF Poutcr, MACBIN 

l Rang, 958 
Letters Patent (Madras), cl. 15—Ordzr excusing 
delay in applying for leave to appeal as pauper— 

Whether ‘jutgment’—Appealadility. 

An order refusing to sot asida an order excus- 
ing delay in ths presoutation of an application for 
leave to appeal as a pauper ani aimitting the 
appeal is nob a ‘judgmeut’ within cl. 13 of tha 
Latters Pateat of the Madras High Court aad no 
appeal lies therefrom under the Letters Pateat, 
ANANTUANARAYANA Ya} v Rario ian Mad. 416 
Letters Patent (Rang), cl. 13—Comp.inies Act 

(VII of 1913), s. 196 - Order that a person should 

be eximined under 3s, 193 —Whether ‘judgment’ 

within cl. 13 — Order, if apperledie. 

An order diresting that a person should bz examin- 
ed under s, 196, Companies Act, isgnota judgmat 
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within cl. 13, Letters Patent, and henea no appeal 
lies against the order. K. B. Roy Onyowpsury v, 
Burma Loan BANK, Lro, Rang. 749 (a) 
Limitation—Application for copy unaccompanied 
_ by deposit ~ Deposit not demanded by Copying Agent 
—Preparation of copies not held up-Fees paid on 
date of delivery—Applicant, if entitled to deduct 

. Full time spent in obtaining copies. 
< An application for certified copy of the judgment 
was properly made to the District Copying Agent but 
no payment accompanied, although a fixed sum should 
have ordinarily accompanied the application for 
copies. No demand for the deposit was made and the 
application was accepted as valid. The preparation 
of copies was not held up for want of deposit and the 
full copying fee was paid on date of delivery of the 

copy: 

Held, that the applicant was entitled to deduct the 
full time spent in obtaining copies, no fee naving 
been demanded from him at the time 
of the presentation of his application, although 
the rules require that an application should be 
returned -when itis not accompanied by a deposit. 
Firm SURJAN DAS-GUJJAR Mau v, Firm Dawarka 
Das-Rag:BaR DAYAL Lah, 243 
Only express promise can provide fresh 
‘ ee of limitation. 
othing short of an express promise can provide 
afresh period of limitation. Baru Mar v.” DAULAT 
AM Lah, 703 (b) 
Limitation Act (IX of 1908), 8. 5. Ses Limitation 





Act, 1908, s. 12 215 
~ s. 5— Appellant wrongly filing revision 
: instead of appeal—Consequent delay in appeal— 


Whether sufficient cause, | 
. Where the appallants had wrongly applied for. 
revision of the Assistant Commissioner's order to the 
Commissioner although this wasnot a proper 
way of proceeding in the matter: 

. Held, that it was a mistake which afforded 
them a reasonable excuse for not preferring 
the appeal inthe Court of the District Judge 
within the time provided by law. Difficult ques- 
tions of jurisdiction constantly arise in appeals of 
this nature and a bona fide mistake such as this 
should notbe held to debarthe appellants from 
being heard inthe proper tribunal, viz, that of 
the District Judge. M, Zatur HUSAIN v. Cuura SINGH 
All, 52 

S. 5—Decree not clear~~Respondent also 

filing appeal in wrong Court—Appellant filing 

-appeal in wrong Court—~S. 5, if applies. 

Where the decree as framed by the lower Court 
the mere fact that the term of redemption fixed in 
the deed is a long one is by itself nota sufficient 
ground for supposing that this condition is a clog 
and should be relieved against and the plaintitt 
respondent was himself misled in choosing the 
forum, having been the first to ‘file. the appeal and 
the appellant subsequently filed the appeal in the 
wrong Court: 

Held, that the provisions of s. 5, Limitation Act, 
applied and the period during which the appeal 
remained pending in the wrong Court should be 
‘excluded. Hira Lar v. Kasza Hayat K an Lah. 251 
————s. 5—Delay attributable more to copying 

Departmenit—Benefit of s. 5. ; 

“Where any delay that took place in the applicants 
getting copies of the judgment and decree was at- 
tributable more to the Copying Department of the 
trial Court than to thg applicants, they are entitled to 
the benefit of s. 5, Limitation Act. Ghura RASUL 
KHAN v, ALI Bakysa © Lah, 457 
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s. 6—Acknowledgment— Legal disability— 
Acknowlegment given when creditor was under legal 
disabtlity—Creditor, whether entitled to all the 
period allowed by s. 6 
Where at the time when a payment by cheque 

towards and a debt is made by a debtor, the creditora 

under a legal disability being a minor the 

payment doesnot merely extend limitation for a 

period ofthree years but if operates under s. 6, 

Limitation Act, to produce the result that at the 

time from which the period of limitation is to be 

reckoned the crediters were under the legal disability 
of being minors and therefore they have all the 

RAMESH 

OHANDRA v, FIRM Kasat Ram-Baassan Lat All. 330 

-$. 6—Applicability . to applications under 
ie — , para. 20, Civil Procedure Code (Act V of 
1908). i 
Section 6, Limitation Act, does not apply to cases, 

under para, 20, Sch. 0, Civil Procedure Code. 

PANONI MANDAL v. GENA MANDAR l Pat. 691 

s. G—S. 8, whether precludes minor from 





. suing. . 

A minor having the benefit of s. 6, Limitation Act, 
is not precluded from bringing his suit befors 
attaining majority. RAMES Osanpra v. Firm Kasur 
Ram BHAJJAN Lat All. 330 
m $3, G, 7. SEE Civil Procedure Code, 1908, 

O. XXXII, rr. 6,7 969 
m S, 10, SCN. 1, Arts. 89, 120—Dispute as to 

property—Agreement between .parties that one of 

them may collect rents and account to the rightful 
claimant—Suit for account by successful party— 

Limitation—Article applicable. 

There was a dispute between two brothers, the 





` plaintiff and the defendant’s husband, relating to the 


genuineness of their father’s will. They agreed pending 
the settlementuf this dispute by the Court that the 
defendant’s husband who wasin possession should 
continue to collect the rents -and pay them over to the 
plaintiff ifthe will wasfound to be genuine and that 
he should render an account of the same. The defen- 
dant’s husband died on November 24,1917, and the 
defendant continued in possession. The will suit was 
decided on August 26, 1920, in the plaintiff's favour. 
The plaintiff filed a suit on April 21, 1924, for an ac- 
The question being whe- 
ther the claim was barred by limitation to any 
extent : 

Held, (4) that there was no properly constituted 
trust such as would bring the case within s. 10 of the 
Limitation Act, and there was also no contract of 
agency which would bring in Art. 89; 

(41) that the effect of the agreement was to con- 
stitute the defendant's husband a receiver cf the 
income and the period of limitation applicable to 
the suit was that prescribed in the residuary Art. 120 
and the right to sue arose cnly on the date of the 
decision upholding the validity of the will, namely 
August 26, 1920 ; 

(444) .that the suit having been filed within six 
years of that date the plaintiff was entitled to an 
account from the defendant not only of the monies 
collected by her since her husband’s death but also 
of any monies received by her out of the collections 
made by her husband. NEELAM SITARAMASWAMI v. 
THUMMALA Mar ALAKSE MAMMA Mad. 843 
5, 12— Lahore High Court Rules and Orders 

regarding application for copies of record—Rules 

complied with— Copying Agent, whether agent of 
applicant or Court. 

The Copying Agent does not remain the agent of 
the applicant butis the agent of the Court, when 
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an applicant for a copy of judgment and decree 
complies with the rales framed by the High Court 
regarding the application for copies of records. 
MATHELA v, SHER MUHAMMAD Lah. 72 
8. 12—~Time requisite’, meaning of. 


The words “time requisite? in s. 12, 
Limitation Act, mean simply the time re- 
quired by theappellantto obtain a copy of the 


decree assuming that he acted with reasonable prom- 
ptitude and diligence. The time requisite for 
obtaining a copy is the shortest time during which 
a copy could have heen obtained by the appellant 
and it has nothing to do . with the amount 
spent by him in obtaining the copy which he chooses 
to file with the memorandum of appeal. MATAELA 
v, SaER MUHAMMAD | Lah. 72 
—s.12 (3)—Leave to appeal to Privy Council 

—-Application for—Time for obtaining copy of 

judgment—Whether can be exc’uded. 

Section 12, sub-s. (3), Limitation Act, permits the 
time requisite for obtaining a epy of the judgment 
to be excluded from the 90 days within which the 
applicetion for leave to appeal to the Privy Coun- 
cil must be presented. R, K. BANERJEE v. ALAGAMMAI 
Acat Rang. 464 
~_ ‘$8.12, 5—-Application for copy — Demand 

for payment—Payment made under impression that 

it was for copies of decree and judqment-~Demand 
for copy of decreeor copy of judgment being 
furnished—Decree not signed—Deposit not demand- 
ed for decree—Delay in filing appeal, if excusable 

—9, 12, of applies— Applicant misled by action of 

oficer of Court—~S. 5, applicability of. 

Judgment in a case was pronounced by the trial 
Court un August 28, 1933, and on August 29, the appel- 
lant applied for copies of the judgment and the decree. 
No deposit, as required by the rules, was made with 
this application nor was the application returned to 
the applicant (as also required by the rules) endorsed 
with the amount necessary to be deposited by him. 
On September 1, 1933, Rs. 7-12-0 were paid by the ap- 
plicant. This sum was demanded from him and was 
therefore paid and he remained under the impression 
that this sum had been demanded for copies both of 
the judgment and tne decree, and when a copy of 
the judgment was furnished to him on September 
1, 1933, he thereafter repeatedly made demands for a 
copy of the decree-sheet as well. He was told that 
the decree had not been signed and therefore no copy 
could be supplied. On September 19, 1933, annas 12, 
were deposited by him for the decree-sheet and, the 
decree having been signed on that date, a copy of the 
said decree was supplied to himon the same day. 
During this period, no sum was ever demanded from 
him as deposit for the decree-sheet. On October 16, 
1933, he filed the appeal : 4 

Held, that the appellant was entitled to the time 
between August 29, 1933, and September 19, 
1933, andthe appeal was within time by reason of 
s. 12, Limitation Act. 

Held, also that if for any reason s. 12 was inap- 
plicable, the case was eminently fit for the applica- 
tion of s.5 of the Limitation Act. Due to the action 
of the Copying Department in not following the 
rules prescribed, it may very well be urged on behalf 
of the appellant thathe was misled into thinking 
that his period of limitation would exclude all the days 
from August 29, till September 19, inasmuch 
as where a person has been misled by the action of 
the Court or any officer of the Court, s. 5 of the 
Limitation Act should be applied.. ABDUL GuHANT v, 
Mavura BAKHSH o 
S, 19, Ses Acknowledgment 
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s. 23—Continuing wrong, meaning of— 
Tests. 
In the case of a comtinuing wrong there must 

be not a single wrongful act from which injurious 

consequences follow, butastate of affairs every 
moment's continuance of which is 9 new torb. 

Further, the person who intentionally produces the - 

state of affairs must be intentionally ceusing ib. 

to continue, though in a position toterminate it at 
his pleasure. Ponnu Napar v. Kumaru Repptar 


Mad.653 


——~————©, 23, Sch. | Art. 120—Right to take 
procession—Suit to establish right—Limitation, 
when starts — Order under s. 147, Criminal 
Procedure Code (Act V of 1898), prohibiting taking 
procession until right is declared by Civil Court: 
—Suit brought more than six years of order, if: 
barred— Fresh obstructions — Effect of— Such 
attempts, if afford valid cause of action. 

The plaintiffs, three Nadars, claimed for them-- 
selves individually and for their castemen the 
right to take marrige processions over a certain 
route composed of publie streets in their village. 
The defendants were other castemen of the village 
who denied the right. An order had been passed. 
in 1900 under s. 147, Criminal Procedure Code, - 
directing that no organised processoin of Shanars or 
Christians should pass along th2 route until declar- 
ation of their right to do so was made by a 
Civil Court. The question was whether the Limita- 
tion Act applied to the suit and whether it was 
barred: 

Held, that the Limitation Act was applicable to- 
the suit. It is. true that the right to use public 
streets, including the right to go in procession, is a 
natural right inherent in every member of the 
public, end cannot be prescribed against or lost 
as other rights may be prescribed against or lost. 
But that is not to say that where a suit has to- 
be brought in order to obtain a declaration that 
such a right exists the Limitation Act heas no- 
application. The appropriate article governing the: 
suit was Art. 120.and the suit was barred. ' 

Held, also, that s. 23, Limitation Act was inappli- 
cable as the order of 1909 did not constitute a 
continuing wrong within s. 23 and even if there 
was a continuing wrong, the defendants were not 
responsible for it. ; 

Held, further, that the occurrence in 1918 when 
the plaintiffs made a‘tempts to take _ processions 
over the route could not give a valid cause of- 
action to the plaintiffs, The general rule, viz., that 
where there are successive invasions or denials of 
a rignt, time will in general runfrom the first of 
the series, must be applied in the present case 
because in 1900 not only were the Nadars prevented 
from going in procession but an order was obtained 
disallowing all further processions until the right 


d been esteblished. Poxno Napar v. KUMARU 
aS > Mad. 653 
—s. 28— Suit for possession not capable of 





being filed in Civil Court during adverse possession 

—S. 28, if applies. | > 

Neither s. 28, Limitation Act, nor the principle 
thereof can be applied to cases where, during the 
period of the alleged adverss possession no suit for 
possession could have been instituted in a Civil 
Court. The language of s. 28 applies only to cases 
of suits for possession 10 respect of which the period 
of limitation is thereby provided, that is, by Sch. II, 
Limitation Act? But the Limitations Act does not 
apply to suits to be brought in Reyenue Courts. 
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NIDADAVOLE RAMALINGAM V. NIDADAVOLE VEERABHADRADU 

Mad. 447 

— Sch. 1, Arts 31,49—Suit against carrier 

for non-delivery when goods are detained for 
wharfage—Limitation for suit. 

A suit against a carrier for compensation for 
non-delivery: of goods is governed by Art. 31 whe- 
ther the non-delivery is due to conversion or any 
other reason and not by Art. 49. 

A Railway does not cease to be carriers for the 
purposes of the Limitation Act because they de- 
tained the consignor’s goods in respect of a claim 
for their charges before making delivery. Where 
the. company's claims for wharfage arise out of their 
rights as carriers, the plaintiff cannot plead that 
the company’s position as carriers was atan end 
and that the refusal to deliver the goods was 
unconnected with their position as carriers when 
their very claims to detain the goods arose out of 
that position. RAMLAL v. AGENT, B. N. Ry. Co, Lp. 
C.ALOUTTA Nag. 867 
— -m Art 36~ Scope of. 

Article 36 is a general article for suits for com- 
pensation for all acts and omissions amounting to 
torts which are not provided for elsewhere. GUDUR 
Manoa REDDI v. P.. VENKATARAGHAYA AYYANGAR: 

< Mad. 538 (b) 

Arts 36, 1145—Suit by landlord 

against tenant for damages for unauthorised use 

of waten — Limitation—Nature of cause.of action 
~ Tort or breach of contract. 

The plaintiff who was a shrotriemdar sought to 
recover a,sum of money from the defendant as 
damagesfor the unauthorised use of the shortriem 
tank water alleging that though the defendant was 
under: the terms ofthe muchilika executed by him 
entitled to take water for second crop he took water 
not fox the second crop butfor watering the field to 
facilitate ploughing for the next season: 

Held, that the cause of action was really a tort and 
not based on a breach of contract and the suit was 
therefore governed by Art. 36 of the Limitation Act 
and not by Art, 115. Gupur Manca REDDI v. P. 
VENKATARAGHAVA AYYANGAR Mad, 538 (b) 
en Arts. 44, 104—Sale 

guardian of minor—Suit to set aside sale— 

Limitation — Article applicable — Suit within 

twelve years of alienation but more than 3 years, 

after attaining. majority—Linitetion. 

A suit to seb aside a sale by a de jure guar- 
dian of a minor, of property. belonging tu the minor 
is. governed by Art. 44 and not by Art, LH of the 
Limitation Act and such a suit would be barren 
if it. is instituted only after three years after the- 
plaintiff attained majority though it is filed within 
twelve years of the date ofthe sale. 

A transfer by a guardian, however improper it 
may have been, isnct a void transaction but only 
avoidable one and when property cannot ba re- 
covered without avoiding it, a suitto recover such 
property will be governed by Art. 44, Kova ANKAMMA 
v. MONAGANOHE ICAMESWARAMMA Mad.. 797 
— --———— Art. 47. 5gp Criminal Procedure 

Code, 1898, s. 145 934 
—— Art. 48-—-Wrongfully taking coal 
from one's land—Sutt for compensation—Fact 

known to plaintiff for more than three years before. 

date of suit—Suit, whether barred. 

Where the plaintiff knew of the encroachment and 
of the removal of the coal frem his place long 
before three years from the date of institution of 
the suit, the fect that the plaintiff did not know 
hat the area from which coal was being removed 
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was his, will be of no advantags to him and will 
not save the suit from being barred by limitation. 
The knowledge referred to in Art. 48, Limtation. 
Act, is the knowledge of the taking away of the 
property. A mistaken belief by the plaintiff that 
the property removed was not his, will not affect 
the running of the period of limitation unless, of 
course, the knowledge of the fact was kept back 
from him by the fraudulent conduct of the defen- 





dant. Sris: Caanpra NANDY v. Rasur BENAR Das 
Pat. 855 
—-$ch.}, Art. 49. Sze Limitation Act, 1908, 

Seh. I, Art. 31 - 867 
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-~= Arts. 62, 116, 120 — Suit for 
recovery of money under s. 68, Transfer of Property, 
Act (IV of 1882)—Limitation — Suit for mesne 
profits—Starting point of limitation. 

Limitation for a suit for recovery of money under 
s. 68, Transfer of Property Act, is governed by 
Art. 116 or Art. 120, Limitation Act, and not by 
Art. 62. Ma Pwa Thein v. MAME Taa Rang. 461 

—Art. 89, Sre Limitation Act, 1908, 

s. 10 843 
naman -——-— Arts 102,131—Suit for arrears of 

tastik allowance~Limitation—Article applicable 

—Tastik allowanze, nature of. 

A suit by a pattali (subordinate archaka) of a tem- 
ple for tastik allowance is not a suit fur enforcing 
a periodically recurring right within Art. 131 ofthe 
Limitation Act, but a suit for wag-ssfalling within 
Art. 102, and the fact that the allowance is paid out 
of funds provided by the Government by way of 
deduction from ths land revenue cannot affect the 
question of limitation, Saivaram Jor BSAA 9. NAGAPPAYA 

. Mad. 475 

m man AYE, 104, Ser Limitation Act, 1908, 

Sch, I, Art. 44 79.2 
- —+---— Art. 109—Starting point. 

Under Art. 109, Limitation Act, the starting 
point isthe date from when the profits are received, 
Ma Pwa Taero. Ma Me Tea Rang. 461 
en ——— Art. 110—Suit for arrears of 

kattubadi — Limitation — Article applicable-— 

Kattubadi, whether rent. 

A suit for arrears of kattubadi is a suit for arrears, 
of rent for the purposes of limitation and is governed 
by Art. 110-of the Limitation Act, It is immaterial for 
the purpeses of limitation whether the inamdaris a 
grantee of the melvaram only or of both the varams.. 











GouracceaNDkA Dro GART, ZEMINDAR oF CEIKATI 9, 
MARELLA VENKATANARAYANAMURT..I Mad. 336, 





Art. 115, 


Ser Limitation Act, 1908, Sch. T, Art. 36 53.8. (b): 
Suz Limitation Act, 1908, Sch. I, Art. 128 478, 








Art. 116, Sze Limitation Act, 1908, 





Sch, I, Art. 62 461 
—— a ATE 120 

Ser Limitation Act, 1908, s. 10 843; 

Ses Limitation Act, 1908, s. 23 653. 

Ser Limitation Act, 1908, Sch, I, Art. 62 4,61 


runner ee Art.120— Suit for declaration of 
title and that Settlement Record is erroneous—No. 
claim for possession— Article applicable— Time, 
when begins to run--Payment of ad valorem 
court-fees, whether makes eny difference. 

A suit for a declaration oftitle and that the Settle- 
ment Record 1s erroneous and fraudulent, without 
any claim for yossession is governed by Art. 120, 
Limitation Act, ana thetime starts from the final 
publication ofthe Record of Rights. The mere fact. 
that an ad valorem court-fes is paid, makes na 
difference, Supzakar Misra v, NILKANTHA Das 


Pat. 465 


Vol. 161] 


Limitation Act—1908—coneld. 


-——-—— Sch. |, Arts. 128, 129,115, 131—Word 
‘Hindw in Arts. 128 and 129, whether refers to 
religious persuaston—Claim for maintenance by 
Hindu based on contract — Article applicable. 
The word “Hindu” in Arts. 128, 129, Limitation 

Act, does not refer to the religious persuasion of the 

plaintiff. It is inconceivable that the legislature 

ever intended to provide one period of limitation for 

& plaintiff of a particular religious faith and an- 

other period if he belongs to another faith. Those 

two Articles apply where the maintenance is claimed 
not on the basis of contract, but onthe basis of status 
of the plaintiff under the Hindu Law and a suit for 

Maintenance by even a Hindu under contract is 

governed by Art. 115, Limitation Act. RAMJI Das v. 


MauaMaya PRASAD SINGA BAHADUR Pat. 478 
ene nn mre ATE 131, 
SEE Limitation Act, 1908, Sch. I, Art. 102 475 
SEE Limitation Act, 1908, Sch. I, Art. 128 478 
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-— Art, 131—Claim for money under 
recurring right, whether governed by Art. 131 
There is a distinction between a suit to establish 

a periodical recurring right and a suit for the 

realisation of sums of money dus on the basis of that 

right, and the latter claim is not governed by Art, 131, 

Limitation Aet. Rawsr Das v. MARAMAYA PRASAD 

SINGH BALADUR Pat. 478 

c m AE, 142, SEE Possession 833 

Art, 144—Applicability. 

Article 144, Limitation Act, only properly applies 
to a case in which the defendant is holding adverse- 
ly tothe plaintiff without title. Mo.amap Yosur v. 
Mo-zamap WALEED Pat. 585 
Arts. 167,181. Sex Civil Procedure 
Gode, 1908, O. XXI, rr. 95, 97 524 
m erm ATE, 182— Order by Appellate Court 

finally disposing of appeal -Time for execution, 

when begins to run. 

When an Appellate Court makes an order which 
has the effect of finally disposing of an appeal, time 
runs from the date of that order and not from the 
date of the decree against which the appeal was pre- 
ferred. BANK or Upper INDIA, Ltr, v. SRI KISHAN Das 

Lah.122 
-— =~ —Art, 182 (5). Ses Civil Procedure 

Code, 1908, s. 63 93 
Lunacy Act (IV of 1912), s. 77— Accounts filed by 

Manager of lunatic’s estate—Accuracy of accounts 

empugned—Inquiry under s. 77—~Necessity of. 

Where accounts are filed bythe manager ofa 
lunatic’s estate and their accuracy is impugned under 
8. 77, Lunacy Act, some kind of an inquiry mast be 
held under s. 77 and some record must be made of the 
inquiry, and in passing orders reasons must be shown 
as the order passed is an appealable order and the Ap- 
pellate Court must be placed in a position of know- 
ing what has moved the mind of the Judge in coming 
to the conclusion which he came. Ma Amina BIBI v, 
Ma KHATUN Rang. 591 (b) 
—ss.77, 83—Order that accounts were passed 

—Appealability of. 

An order passed under s. 77 simply to the effect 
that the accounts were passed implies that the objec- 
tions tothe accounts were rejected. This being an 
order passed undera section which falls within 
Chap. V, Lanacy Act, an appeal lies to the High Court 
under s. 83, Ma AMINA BIBI v. Ma KEATON 

Rang 591 (b) 

Madras District Municipalities Act (IV of 
1T884),8.69. See Contract Act, 1872, s. 65 46 

Madras Estates Land Act (i of 1908), s. 3 (5). 
See Court Fees Act, 1870, Sch. II, Art. 17-A 879 

$$, 9,151—Suit for ejectment of occupancy 
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ryot from part of holding—Maintainability— 

Granting of injunction against waste—Guiding 

principles. 

Section 151 of the Madras Estates Land Act con- 
templates ejectment from an entire holding and not 
a part of a holding anda suit for ejectment must, 
therefore, be in respect of the whole holding and not 
a part of it. 

But the relief of injunction for the repair of 
damage or waste can be given in respect of a part cf 
the holding. 

The right to sue for injunction is, however, govern- 
ed by the same conditions as are laid down in the 
first clause of s. 151 and, therefore, before the relief 
for injunction can be granted, the Court has to 
determine whether the holding as a whole has 
been materially impaired in value for agricultural 
purposes or rendered substantially unfit for such 
purposes, having regard to all the circumstances of 
the case. CHOKKANATAASWAMI TEMPLE, VIRUDUNAGAR 
vy. PoovAXNA NAVANNA VADIVELMURUGA NADAR 

Aad, 230 

s. 30 (2)—Tenant converting dry land into 

wet— Landlord, whether entitled to raise rent 

except by way of suit—Agreement by tenant to 
pay enhanced rent —Itnforseability. 

Under the Madras Estetes Land Act, a landlord 
cannot, except by proceedings under Chap. III of the 
Act, raise the rent of land which the tenant has 
converted from dry into wet. Money rents cannot 
be enhanced except asa result of a suit instituted 
under s. 30. 

To convert dry land into wet land it is necessary 
to provide a steady source of irrigation and if this 
is done without any help from the land-holder and 
not at his expense, he is not entitled to charge rent 
as for wet or irrigated land. RAJA or VIZIANAGARAM 
Vv. KURIMINELLI NARAYANASWAMI NAIDU Mad, 742 
= 5, 151. Ses Madras Estates Land Act, 1908, 

5.9 230 
m S, 151—Ejectment of ryot—Suit for—Whe- 

ther can be filed only in Revenue Court. 

The provisions of the Madras Estates Land Act 
are exhaustive of the remedy of ejectment of a 
ryot and a suit for ejectment of a ryot can only 
be instituted in a Revenue Court and on the grounds 
specified in the Act and no other. O :oKKANATHASWAMI 
TEMPLE VIRUDNAGAR v. Poovanna Novanna VADIVEE- 
MURUGA NADAR Mad, 230 
Madras Gaming Act (HHI of 1930), ss. 5, 6— 

Search warrant—Omission to state that Magistrate 

had “reason to believe’—~ Legality of warrant — 

Presumption. 

A warrant issued under s. 5 of the Madras Gaming 
Act (IO of 1930) is not illegal merely because it 
does not say expressly that the Magistrate who 
issued it had “reason to believe” thatthe place in 
question was used as a common gaming house, 
The mere omission of these particular words in the 
warrant is not conclusive on the matter and the real 
question is whether asa matter of fact the Magistrate 
had or had not reason to believe. SuBRAMANIA AYYAR 
v. EMPEROR Mad, 32 
---—— S. 10 — Confiscation of moneys seized from 

person of accused — Legality. 

Under s. 10 of the Madras Gaming Act itis only 
money which is/are reasonably suspected of having 
been used or intended to be used for the purpose of 
gaming which can be forfeited_and the Magistrate is 
not entitled, without some kbd of material for a 
finding on this point, to order the confiscation of 
moneys seized from the persons ofthe accused. 
SuBRAMANIA AYYAR V. EMPEROR Mad. 32 
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Madras Hindu Religious Endowments Act (N 
0f1927), ss. 9 (11), 73—Trust fund—Part of 
- fund not connected with temple but devoted to 
religious purpose— Such part, if a religious endow- 
ment~ Suit in respect of such part—Maintainability 

—Necessity of amending Madras Hindu Religious 

Endowments Act, pointed out, 

Under the Madias Hindu Religious Endowments 
Act, it is of the essence ofa religious endowment that 
it should be connected with a temple. When this 
requisite is wanting the fund to the extent to which 
it is devoted tothe purpose unconnected with a 
temple, viz., maintaining a Veda Patasala, cannot be 
held to be a religious endowment. Where tne fund 
is devoted to two, purposes, one falling within the 
Act and the other, thougn a religious purpose, falling 
outside it, that fund isnot a religious endowment as 
defined by the Act. The maintaining of a Veda 
Patasala although not a religious endowment under 
the Act, the object is nevertheless not temporal or 
secular in character but is of a religions nature under 
s. 92, Civil Procedure Code. The object of maintain- 
ing a Veda Patasala is not to promote knowledge in 
general but spiritual knowledge; in other words, 
its purpose is the advancement of religion, < 

Tf one of two parts of a trust fund is a religious 
brought in respect of if. | 

Tf ons of two parts ofa trust fund is a religious 
endowment within the meaning ofthe Endowments 
Act, although’s. 73 thereof has not provided an 
effective remedy in regard toit, yet a sult can be 
brought in respect of if. 

Dictum.—lt is desirable that the legislature should 
suitably amend the Act providing for the cases in 
regard to which it is now defective. ANNAMALAI 
CHETTIAR V. SOLAIYAFPA Oc ETTIAR Mad. 177 

S, 73-—Suit for declaration that a particular 
thing is a sacred thing and: to restrain its sale by 
trustee—d urisdiction of Civil Court. 

A suit which nas for its object a declaration 
that a particular thing is a sacred thing and which 
claims an injunction to restrain its sale by the 
trustee is not a suit in respect of the administra- 
tion or -management of the trust within the mear- 
ing of 8.73 of the Madras Hindu Religious Endow- 
ments Act and is not barred by the said section. 

In the ease of such a suit ib is quite improper 
to permit the alleged sacred object to be sold by 
refusing the prayer for injunction while at the same 
time keeping the litigation on foot. Pisparr GURU- 
SAMAYYA v. [lINDU RELIGIOUS [tnpowmentr BOARD, 
MADRAS Mad. 847 
Madras Land Tenures —Zemindar letting out land 

on lease from 1877—Tenants given sagupadi pattas 

—Zamindar dealing with tenants as he liked— 

Inference that land was zemindar'’s home-farm 

land, if correct--Landlord and tenant. 

Where it was proved by evidence thatthe zemin- 
dar was letting the suit land on leese from 1877 and 
the tenants were given sagupadt pattas which are not 
generally given to tenants who claim occupancy rights, 
and although the zemindar had not been turning 
them out of the land altogether, he was dealing with 
the tenants as he liked : 

Held, that the inference that the land had always 
been hcme-farm land of the zemindar was warranted 
by the evidence. VADIYANGATI O:INNARIGADU v. 
Kerigart RANGAYYA OcETTY . . Mad. 757 
Madras Local Boards Act (XIV ef 1920), Sch. 

Vil, cls. (p), (Q)—Printing press entirely worked by 

hand, whether requires  license—‘Machinery’, 

meaning of. ate 

„A printing press wich is entirely worked by 
hand is not ‘machinery’ and does not require a 
license under the Yladras Local Board? Act. The 
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running of such a press cannot besaidto he. 

‘dangerous to human life’ and therefore cl. (q) of 

Sch. VIT of the said Act, is also not applicable to such 

a press. Siva Bussana MUDALIAR v. PRESIDENT, 

PANOJAYET BOARD, TIRUVALLUR Mad, 217 

Madras Original Side Rules, r. 59— Omission to 
give notice under r. 59, effect of. 

The fact that a contributory was given no notice 
under r, 59 of the Madras Original Side Rules under 
the Companies Act afterthe list of contribators was 
settled is not by itself a ground for setting aside an 
order if there is nothing in the merits in favour of 


the appellant. N. K. VENKATESAN v, RAMA Rao, 
OFFICIAL LIQUIDATOR, Anantapur MUTUAL BENEFIT 
PERMANENT FUND, LTD. Mad. 331 (a) 


Madras Religious Endowments Act (I of 1925), 
S$. 72—Act, whether ultra vires—Objections as to 
legality of procedure adopted by legislature— 
Maintoinabtlity — Validity of enactments — 
Melcharth without sanction of Board — Validity— 
Absence of Board, effect of. 

No objection to the procedure followed by the 
legislature or any part of if in the course of any 
legislation can be entertained by Courts and even 
if well founded such objections do not render the 
subsequent legislation ultra vires Madras Religious 
Endowments Act of 1925 cannot, therefore, be held 
ultra vires merely because the bill was at one stage 
remitted by His ‘Excellency the Governor not ‘to the. 
Council which had passed the bill but to the next 
Council. 

The fact that at the time of a melcharth no 
Board or Committee had been actually constituted 
to wnom application could be made by the trustees - 
of a temple for the sanction of the melcharth 
under s. 72 of Madras Religious Endowments 
Act of 1925 cannot validate a melcharth grant- 
ed after said Act without the sanction of 
the Board or Committee. . I£ there was no Board 
or Committee at the time, the trustees must wait till 


the Board or Committee was constituted. KUTTI- 
KRISHNA MENON v. M. M. PURUSEOTHAMAN NAMBUDRI 
Mad. 670 


Madras Revenue 8oard’s Standing Orders— ` 
Standing Order No. 15, rr, 20, 23— Power af revision 
— Nature and scope of— Collector passing orders on 
revision— Civil Court, if can discuss sufficiency of 
grounds for passing order— Order, when can be 
attacked—Fraud on power—Revision. 

The power of revision provided by the rules laid 
down in the Madras Revenue Board’s Standing 
Orders relating to assignment of lands on darkhast, 
the power of revision being reserved for a period - 
of three years, is not anything like the kind of 
revision that one knows in judicial proceedings, but 
was iatended to make sure that public interests do 
not suffer by the act ofa’ Subordinate Revenue 
Officer’; the powers of revision ‘are reserved in pretty 
wide terms, that is if the original assignment was the 
result of mistake of fact or of fraudulent mis- 
representation or was in excess of the limits of 
authority possessed by the officer making it, and 
the further power of revision secured to the Board . 
cf Revenue is even in wider terms. These provisions 
must be understood in the light of the fact that 
they do not relate to the adjudication of rights of | 
two contesting partics asin an ordinary litigation, 
but are reservations subject to which alone the’ 
power vested in the Governor in Council by Act 
of Parliament to dispose of immovable property 
belonging to Government is delegated to subordinate 
officers. 

Where the Collector has exercised his powers of _ 
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Madras Revenue Board's Standing Orders— 
coneld,. 


revision in accordance with power expressly granted 
to him inthe Board's Standing Orders, it is not 
open to the Civil Court to discuss the sufficiency or 
otherwise of tne grounds on which the order was 
passed by the Collector. Before such an order is 
capable of attack, it must be possible to say that 
there has been an abuse of the power of revision, or 
something inthe natureofa fraud on the power. 
SECRETARY OF STATE V. KATTA VENKATARATNAM 
Mad. 33 
Malabar Law—Karnavan—Power of karnavan of 
illom to start kuris— Kuri started for benefit of 

Iom— Liability of illem torepay subscribers. 

The kernavan of a Namudiri illom started a kuri 
with a view to make money to pay off debts due by 
the illom, and it was in fact found to the beneficial 
to the ziiom. Though the kuri was intended to run 
for 20 instalments if came to an end with the 12th 
and the, plaintiffs who were subscribers sued to 
recover their money with interest. The other members 
of the illom contended that the illom was not 
liable: 

Held, thet in the circumstances the organising of 
the kurt was a transaction into which the manager of 
the illom had power to enter, and the plaintiffs were 
entitled to recover their money from the illom as the 
illom had thebeneft of the money. KoLppuratTs 
NARAYANA NAMBUDIRI v, SUNDARAM Iyer Mad.1006 
— Partition — Partition of property amongst 

members entitled to same—Whether binding— 

Estate of inheritance accompanied by Limitation to 
| heirs in aline not sanctioned by law of parties— 

Whether will stand—Transfer. 

Where property is given for an estate of inherit- 
ance toa person or persons accompanied by a limi- 
tation to héirsin a line not sanctioned by the law 
the disposition in favour of the persons named will 
stand and the invalid limitation of heirs will drop 
out. 

Where in a partition amongst Muhammadans govern- 
ed by Muhammadan Law certain properties were left 
undivided and allotted to seven women mentioned 
therein as Sthreesothu (women's property) to be taken 
by them and their female descendants existing or to 
be born thereafter and it was also provided that the 
properties were to be held in possession and managed 
by certain males in the order of seniority : 

Held, that there was nothing illegal whatever ex- 
cept the limitation that the property was to descend 
to those (female children) that may be born hereafter 
and the description of the property as belonging to 
the Sthreesothu tarward. The rest of the disposition 
which allotted the property tothe seven females named 
as well as their children then existing was perfectly 
valid because there was nothing to prevent the 
allotment of property at a partition to members of 
the family male or female then alive and to their 
children male or female alive. It is only where it is 
attempted to createa new line of succession or to 
constitute a new group of persons called a family or 
tarward not known to the personal law of the parties 
that the latter attempt is rendered futile ; 

Held, also that since the partition deed was entered 
into by all the persons who were entitled to the 
properties in question its provisions are binding on 
them and on their successors. APPAKOTA KOMBI 
AVULLA v, RACdANVEETTIL IKOTTAYI Matsa Mad, 189 
Malicious prosecution — Malice —Finding that 

‘ defendant did not act with malice—Whether finding 
of fact. 

Ina suit for malicious prosecution the finding of 
the lower Court, that tne defendant cannot be said to 
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have acted without any reasonable or probable cause 
or with malice, isa findingof fact. NARAIN 
Das v, MUNICIPAL BARD, GORAK - PUR Al. 443 
‘‘Reasonable and probable cause”, meaning of. 

-Reasonable and probable cause can be defined to 
be an honest belief in the guilt of the accused 
based upon a full conviction, founded upon reag m- 
able grounds, of the existencs ofa state of cir- 
cumstances, which, assuming them to be trua, would 
reasonably isad anv ordinarily prudent and cau- 
tious man, placed in the position of the accuser, 
to the conclusion that the person charged was pro- 
bably guilty of the crime imputed. E. 5, ©. MORDECAI 
v. N 5. EZEKIEL Rang. 617 

Suit for damages — Plaintiff must prove 
along with malice an absence of reasonabie and 
probable cause—Malice in law, whether sufficient 

—"Malus animus” is necessary, 

In a suit for the recovery of damages alleged to 
have been suffered by the plaintiffs as the result 
of insolvency proceedings instituted by the defend- 
ant, jin order to succeed, the plaintiffs must prove 
that the defendants in presenting the petitions were 
actuated by malice and that there was no reason- 
able or prebable cause for the institution of the 
insolvency proceedings. Malice alone is not suffici- 
ent. There must be both malice and an sbsenes 
of reasonable and probable cause. 

The malice necessary to be established is not 
even malice in law such as may he assumed from 
the intentional doing of a wrongful act: but malice 
in fact malus animus indicating that the party was 
actuated either by spite or ill-will towards an 
individual, oy by .indirect or improper motives, 
E S. E, Morpecar v. N.S, EZEKIEL Rang. 617 
Master and servant, See Fatal Accident Act, 1855 

192 (b) 

~ Employees in temporary establishment 

given privileges regarding pension—Whether raises 

their position to that of employees in permanent 
service — Notice. 

In the case of persons employed in a temporary 
establishment of the Government the mere extension 
to them of certain privileges regarding pension and 
leave would not raise their position to that of emplovees 
in permanent service, The mere fact that such a person 
was given more than eè month's notics and was al- 
lowed a pension doesnot in itselt alter his status. 
UDHO Ram SHARMA v, SECRETARY OF State Lah. 499 
Minor. See Specific Relief Act, 1877, s. £1 522 
Decree based on evidence though suit com- 

promised—Minor, if bound—Admission by father 

of mtnor—Both, partizs to swit—Admission not 
denied by minor or pleader—dlinor, if bound. 

Where the minors along with their father were 
parties to a suit and the minors were represented 
by the pleader,the admissions made by the father, are 
binding on the minors, it having been open to them 
or their pleader to deny them and they not having 
done so. And where in such a case though the case 
was compromised, the decree did not rest on com- 
promise but on evidence, the minors are bound by 
the decree. BHAROSA INGA V. JuaurRr Sao Pat. 937 
Representation by non-consenting guardia n—= 

Effect —Proceedings, tf null and void against 

minor — Civil Procedure Code (Act V of 1908), 

0. XXXII, r. 1, (proviso). 

The representation of a minor by a non-consenting 
guardian is no representation at all and proceedings 
conducted fora minor by a guardian incompetent 
under the law arenull and wud. Darie Caanp 2, 
Firm Ganca RAM-BAHIB Ram BAOHDEYA Pesh, 200 
Representation—Parittion, sutt— Miner sister, 
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if can be represented by step-brother—Civil Pro- 

cedure Code (Act V of 1908), 0. XXXII, vr. 4, 

The interest of every litigant in a partition suit 
is mutually exclusive and comes, s0 to say, into 
direct conflict with thatof the other. In such 
suits, therefore, ib cannot be presumed ag a matter 
of course that a minor sister can safely and prce- 
perly be represented by an adult brother. The 
interest of one is clearly adverse tothat of the other 
andas sach one is legally disqualified to act as 
the next friend of the other. This remark applies 
with greater force to a case where the adult brother 
happens to be the step-brother of his sister. KALSUM 
BEGUM v. MOHAMMAD ISMAIL Lah. 390 
Misconduct, See Legal Practitioners Act, 1879, 


s, 14. 958 
Mortgage. 
Ser Acknowledgment 924 


Ser Transfer of Property Act, 1882, s. 58 155 
— Default clause — Default —jMortgagee, if 

can be forced to demand money or to go to Court 

before expiry of period stipulated—Mortgagor, if 

can terminate contract on default—Limitation for 

suit—Transfer of Property Act (IV of 1882), s. 67. 

Where a mortgage deed conteins a default clause 
and default is made, the mortgagee cannot be forced 
either to demand his money or goto Court before the 
expiry of a year on pain of time running against 
him. The contract of mortgage is not entirely for the 
advantage of the mortgagor so that he can, by simple 
default, bring his contract to end. Whether the 
suit against the mortgagee be basedupon the pro- 
perty mortgaged or upon the personal covenent, 
time must run from the date when-the money becomes 
due under the mortgage, and when a reference is 
mədeto money due underthe mortgage, what is 
referred to-is the principal sum and not the interest 
and whether it be obtained by a sale of the 


mortgeged property after suit or by a suit upon the 
the perticular 


personal covenant, this is merely 
means of obtaining oneand thesame thing, the 
mortgage money. NENUMAL JIAMAL v. OaANDUMAL 


ASSANMAL _ Sind 518 (b) 
Equitable morigage—Depostrt of copy of title 
deed—No proof of original having been lost— 
Equitable mortgage, whether created—Deposit of 
copy of jamabandi, whether can create equitable 
mortgage. 
Equitable mortgage cannot be created by the 
deposit of the copy of the title deed where there is no 
proof whatsoever that the originel was lost or was not 
available for the purpose vf the deposit. 

The nature of a jamabandi is nothing more than 
a Government record prepared for the purposes of 
collection of revenues. Such arecord is no doubt by 
statute declared to be presumptive evidence of title 
but it cannot besaid to be a document of title in any 
way whatsoever. Therefore, the deposit of a copy of the 
jamabandi is not sufficient to constitute an equitable 
mortgage. : PUNJAB & SIND Bank, LTD. LYALLPUR v. 
Trem Ganesa Das-Natay Rau Lah. 429 
Equitable mortgage—Tvtle deeds—Certificate 

of Treasury Officer that money was paid to Banke for 

price of site, whether document of title—Copies of 
jamabandi and mutation entres, whether such 
documents. ? 

A cartificate from Treasury Officer that certain sums 
of money were paid on two occasions in the Imperial 
Bank as purchase prica of a particular site is not 
a documsnt of title, Neither are the copies of jama- 
bandi and mutation aptries such documents either 
individually or collectively. Punsap & SIND BANK, 
PTD LIYALLPUR Y, Gouapit SINGA e Lah, 209 
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————- Mortgagee not paying part of principal 
forthwith as stipulated — Interest on such amount, 
when accrues--Redemption, if accrues only from 
date of payment. 

Where under a deed of mortgage, part of the 
money is made payable forthwith to another but due 
to unexpected events the payment is made only 
after some years, the money cannot be deemed to 
have been paid to the mortgagor atthe time of the 
mortgage. Nor can the mortgagee be considered to 
bethe agent of the morbgagorin respect of the 
payment. Consequently the mortgagee is not 
entitled to interest on that amount from date of 
mortgage but only from date of actual payment 
by him. The right to redeem also accrues after 
the expiry of the stipulated period from date of 
actual payment, Hira LALU. IKHIZAR Harar Kran 

Lah, 251 

Possession—Mortgagee to take income in lieu 

of interest- Balance. if any, tobe paid by mort- 
gagor—Fatlure to inform mortgagor of insufficiency 

—Mortgagee, if can charge compound interest. 

Under a mortgage deed, the mortgagee was to be 
in possession and realise tne income which was to 
be credited against interest. If any default in pay- 
ment of interest were made, the amount was to 
carry compound interest at 1 per cent. per mensem, 
lf the income fell short of the amount of interest 
accrued due, the mortgagor was to make good the 
balance and on failure to pay it, the mortgage 
amount was to carry a higher rate of interest. The 
income was-found to be insufficient to cover the 
interest but the mortgagee failed to inform the 
mortgagor about the shortage: 

Held, that in view of his failure to inform, he 
was not entitled to compound interest. O. N. CHANDRA 
v. DWARKA Das Lah. 984 
Subrogation — Purchaser of equity of 

redemption agreeing by covenant to pay prior mort- 

gage debts— Whether entitled toclaim subrogation 

on payment of the debts. i 

If the debt is ths debt of the person who paid it, or 
isa debt which he has covenanted to pay, his 
payment of it raises no right of subrogation, ` but 
simply a performance of his own obligation or 
covenant, Consequently, where the purchaser of a 
portion of the equity of redemption who is under an 
obligation under a covenant contained in tha deed 
of his purchase to pay tbe prior mortgage debts, 
pays off those debts, he simply discharges an 
obligation which is uponhim underan express 
contract and is, therefore, not entitled to claim 
subrogation, MUKARAN Marwarrt v. MOHAMAD 
Husain Cal. 48 
a Suit-by prior mortgagee — Subsequent mort- 

gagee of the same property and also of independent 

property made party — Subsequent mortgagee, if 
can in that suit get deeree for sale of independent 

. property.- | 

~ A subsequent mortgagee of independent property 

who is made a party to the prior mortgagee’s suit 

cannot in that suit obtain a decree fur sale of the 
independent property. 

Property comprised in amortgage was subsequent- 
ly mortgaged together with other properties to a 
second mortgagee. The prior mortgagee sued on 
his mortgage and made the subsequent mortgagee a, 
party to his suit. A preliminary decree was made 
and the property, the subject-matter of the original 
mortgege, was sold and the proceeds were found 
insufficient to satisfy the prior mortgagee’s claim. 
The question arose on the drawing up of the final 
decree whether in this decree the second mortgagee ig 


Pet 
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entitled to an order for sale of the remaining property 
in satisfaction of his mortgage : 

Held, that in the preliminary decree an order 
was made for the sale not only of the property 
subject to the plaintifi'é mortgage but also of the 
property mortgaged tothe defendant puisne mort- 
gagee. It was not afterwards open to quéstion whe- 
ther the decree was or was not in proper form 
and the puisne mortgagees were entitled to have the 
remaining mortgaged properties sold. Moti: Lat DAGA 
v, SUSIL KUMAR MuKLERIEE . Cal, 520 


Suit for rent by mortgagee against lessees 

“ of mortgagor— Decree —Failure to execute—Loss to 

eel nie if liable to make good the 
oss. 

Where a mortgagee in possession sues the lessees 
of the property for rent and obtains a decree but 
fails to execute it, the mortgagee himself being in 
the position of lessor is the person responsible for 
the execution and not the mortgagor though the 
lease is effected by the latter. Consequently, he 
must make good to the mortgagor the loss caused 
by the non-execution. O. N. O ANDRA v. DWARKA 
Das Lah. 984 
————Syit for return of mortgage money on ground 

of failure of security—Whether barred tif mort- 

gagee having failed in suit for possession files 
second suit for the money—Civil Procedure Code 

(Act V of 1908), O. II, r. 2. 

A suit for return of mortgage money onthe ground 
of failure of security is barred under ‘O, II, r. 2, 
Civil Procedures Code, if the mortgages first sues for 
possession and having failed there, institutes the 
second suit for the money, Larga KAM v. GOKAL 
Oaanxnd Pesh, 698 


Suit on—Some heirs of deceased mortgagee 
bringing suit—Other heirs impleaded as defendants 
—Subsequent compromise between all heirs—Court, 
if precluded from going through question of entire 
mortgage and determine accounts between mort- 
gagor, on one side andall representatives of mort- 
gagee, on the other. 

In a mortgage suit all questions of account between 
the mortgagor andthe mortgagee must be gone into 
and decided in that suit, Where as no suit fcr 
partial enforcement of the mortgage can lie, some of 
the representatives of the deceased mortgagee bring a 
suit claiming the entire money due on the mortgage 
by sale ofthe mortgaged property and implead ths 
other heirs of the mortgagee as defendants, even 
after a compromise had been arrived at between the 
plaintifis and such defendants it isthe duty of the 
Court to go into the question of ths entire mortgags 
and to determine once for all the accounts between 
the mortgagors on the one side and all the represen- 
tatives of the mortgagee on the other. Muraumap 
SADIQ ALI Kuan y. Niaz AHMAD Oudh 385 


Usufructuary mortgagee put in possession 
by mortgagor, afterwards dispossessed by person 
claiming under purchase from mortgagor — Mort- 
gagee’s remedy. 

Where a mortgagee, entitlel to possession under 
a usufructuary mortgage has bean put in posses- 
sion by the mortgagor, but is afterward; deprived 
of it by a third party, claiming under a purchase 
from the mortgagor, the mortgagze's right is only 
to sue to recover the possession of which he has 
been deprived. Ha cannot sue for mortgage-money 
unless the dispossession was owing to the 
wrongful act or default of the mortgegor. Ma Pia 
Tarry v, Ma Me Taa Rang, 461 


161—G, L.—IX 





“GENERAL INDEX 


lxv 


Motor Vehicles Act Mili of 1914), $.16 —Rules 
under--R. 61—Motor cleaner, whether ‘attendant” 
—R. ôl, whether entails employment of three men 
besides driver. 

A cleaner whose duties are to put luggage on 
the bus, to unload the luggage, put water inthe 
radiator and start ths bus by turning the starting 
handle is not an “attendant” for the purpose of 
rT. L made under the Motor Vehicles Act. 

Rule 61, requires only that there shall be one 
man besides the driver appointed for the purpose 
of dealing with and competent to deal with all 
matters that are unconnected with the actual driv- 
ing of the bus, and it does notentail the employ- 
ment of three men on each bus. S. N. GANGULY v. 
EMPEROR Pat. 703 (a) 
Muhammadan Law—Divorce— Husband neglect- 

ing wife and living idle life— Agreement by 

husband that he will live respectable life and live in 
house approved by wife and her parents—Wife at 
liberty to divorce him on default of conditions— 

Agreement, if invalid and opposed to public policy 

— Default of conditions by husband - Divorce— 

Validity—Contract—Public policy. 

Where on a Muhammadan husband neglecting his 
wife and taking toa life of idleness, the parents of 
the wife secured an agreement from him in favour of 
the wife that the husband would lead a respectable 
life, would earn his livelihood and maintain his wife 
and would live in a house approved by the wife and 
her parents and would otherwise behave properly 
towards his wife and that ifhe made default in the 
performance of any of these conditions the wife shall 
be at liberty to divorce him : 

Held, that the agreement was valid and not op- 
posed to public policy, and the wife could validly 
divorce the husband on his failure tə keep the con- 
ditions entered into by him. MUHAMMAD Yasin v. 
Mumtaz BEGAM Lah. 701 

Dower. See Contract 427 
Dover publicly announced—Onus that 
it was not intended to be paid—Settled dower— 

Fact that it was large or beyond husband's 

means, if ground for decreeing smaller sum— 

Claim for dower not forming subject-matter of 
` suit —Right to recover, if can be said to be not 

existing. 

The onus of proving thet the amount of dower 
publicly announced was never intended to be paid 
and that only the smeller amount settled in private 
was exigible is on the party making the 
allegation of the fictitious nature of the dower. 
The settled dower must be paid and the fact that 
the bridegroom had neither the present means 
nor expectations to pay the amount of dower or that 
the amount was inordinately large is no reason 
whatsoever for the Courts to decree the suit for 
a smaller sum. Though the claim for dower has not 
formed the subject-matter of a suit in a law Court 
or the demand for its payment has not been made by 
the wife in the majority of cases, it does not follow 
that a right to recover it does not exist. MOBAMMAD 
SULTAN BEGUM v. BIRAJ UD-DIN Ar MAD Lah. 300 
— Suit for dower amount mentioned in 

kabinnamas — Defence that it was sham—Oral 

evidence to prove plea— Admissibility — Evidence 

Act (I of 1872), s. 92. 

In a suitfor dower, the plaintiff relied ona 
kabinnama mentioning the dower amount bit the 
defendant urged thatthe writing was 8 sham and 
thatthe amount mentioned therein being nominal, 
no effect should be given to it: 

Ueld, Per Agha Haider, J Oral evidence to prova 
the plea wagnot admissible ass, 92, Evidenee Act 
operated as a bar, s 


— 
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Per Tek Chand, J.—Section 92 operates as 9 bar 
only when oralevidence is sought to be led to vary 
or modify the terms of an agreement, but oral, 
evidence is admissible to prove that the agreement 
in writing was not an agreement at all but was only 
a sham and was not intended to be operative. 
MOHAMMAD SULTAN BEGUM v, SIRAJ-UD-DIN AHMAD 

, Lah. 300 

~- Gift—Donor, grandfather of donee—Physical 
delivery of possession, if necessary——Mere intention 
to treat property as that of the donee, sufficiency 


of. 

Under the Muhammadan Law relating to gifts, in 
case the donor and the donce pre the grandfather and 
grandson, respectively, it is unnecessary that the donor 
should physically part with the possession of the pro- 
perty and a mere intention on his part to treat the 
property asthat of the donee and to divest him- 
self of his own ownership, is enough to constitute a 
valid gift. An undivided share of agricultural 
„estates can be made the subject of gift, and in 
such cases, if mutations take place subsequently on 
the basis of the shares defined in the gift, even if no 
ectual partition takes place between the various 
owners of the said property, the gift cannot be im- 
pugned on that score. So far as the delivery of 
possession 1s concerned if in a registered deed, which 
is solemnly executed after undergoing all the for- 
malities of law, there is a clear declaration made that 
the donor parts with his dominion over the property 
and transfers it to the donec and accepts the position 
of an agent of the donee in the ma nagement of the 


property, the delivery as required by law is com- 
plete. Nazır Din v. MUHAMMAD Seaga Lah. 365 





— Marz-ul-maut—Dower, consideration 
for gift—Gift, when can be upheld—Gift, if valid 
only in so far as supported by amount of dower 
due—Marz-ul-maut, doctrine of-—Whether applies 
to a.gift for a dower. ‘ 

Under Muhammadan Law if the amount of dower 

which is the consideration for the gift is equal 
„to the value of the property, then the gift should 
be entirely upheld, but if it ‘is inadequate, it will be 
upheld ‘only to the extent of the consideration and no 
more. The doctrine of marz-ul-maut applies to 
wayfs gifts and muhobst sales and there is no 
authority for holding that it does not apply to a 
gift fora dower. Such a gift is valid only in so 
far as the gift is supported by the amount of 
dower due. 

Where a Muhammadan while on his death-bed 
executed a tamliknama in favour of his wife stating 
that Rs, 2,000 had been fixed as her mehr 
and that in order to pay off one-half of her mehr 
-he was giving her half a share in three villages : 

Held, that the transaction was not a sale but a 
hiba-bil-ewaz ; and, even if it was a sale, it was 
only a colourable sale to the disadvantage of the 
deceased while he was in marz-ul-maut and could 
not be entirely valid and that his heirs were entitled- 
to shares in the village subject to the claim of the 
wife for Rs. 2,000 as her dower, Susganpy v. UMRAOBI 

: Nag. 719 

—— —— Mushaa, rule as to— Extent of 

application in India—Gift of Mushaa — Tests of 
validity. 

The original rigidity of the rule of Mushkaa has 
been considerably relaxed in its application to British 
India and in almost all cases, e 
before the Courts an effort has 
the rule to its new e@vironments and go to interpret 
it as to make it consistent with the principles of 

justice, equity and good conscience. The Courts in 





been made to adapt 
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India have given cffect rather to the spirit of the 
rule than to its letter and have upheld gifts in all 
ceases in which the intention to give on the part of the 
donor has been expressed in most unequivocal terns, 

and has further been attended by ell honest efforts 
on his part to complete the gift by divesting him- 
self of the control over the property in such a manner 
as would clearly imply his divestiture in the eye of. 
the law of the land. The only test that should be 

applied in such cases is whether the gift in question 

is open to any of these objections ; or in other words, 

whether the donor has still reserved to himself a 

loop-hole of escape or not. Jf£this is not so and if 
the donor has done all that the law-.of the land re- 

quires to be done to separate himself from the pro- 

perty, a gift of Mushaa willbe as valid as that of 
property which can be physically handed over to the 

donee. Transfer of possession is no doubt the main 

thing in the whole affair; and in every case this is 

the only thing to be seen. 

A gift being indivisible, the delivery of possession 
of any part ofthe property would make the whole 
gift operative. Nazir Din v. Musammap Sagan 

Lah. 365 
—Inheritance~— Whether canbe relinquished 





during lifetime of ancestor — lstoppel — 
Applicability to such cases — Contract of relin- 


quishment, when can be enforced -Transfer of Pro- 

perty Act (IV of 1882), s. 6. 

“ Under the Muhammadan Law a relinquishment 
by an heir who has no interest in the life time 
of his ancestor is invalid and void; on principle 
there seems to be no distinction between the rules 
of English Law and the rules of Muhammadan 
Law. Such a release or renunciation cannot be 
operative so asto divest the heir of all rights in 
the inheritance when the succession opens and to 
vest the whole property in the other person in 
whose favour the relinquishment was made. In- 
heritance is governed by the personal law of the 
deceased owner, and the devolution of property is 
brought about by the operation of law, and does 
not depend on the will of the heir. But there is 
nothing to prevent an heir from not claiming a 
share in the -property which has devolved on him 
or from so acting as to estop himself from claiming 
it. 

But there is nothing illegal in a person for good 
consideration, contracting not to cluim the estate, 
in the event of his becoming entitled to inherit 
on the decease of a living person; und thefpro- 
visions ofs.6 of the Transfer of Property Act do 
not in any way create a bar against the legality 
of such a contract. The question of estoppel is 
really a question arising under the Contract Act 
and is not a question 
strictly arising under the Muhammadan Law. Of 
course where the consideration is received and it 
is only a cash consideration and the contract is 


subsequently scught to be enforced, it would bea 


matter.of discretion for the Court to refuse specific 
performance and to make the plaintiff pay compen- 
sation when he is not carrying out his contract. 
But in cases where the agreement has been effected 
ina form whieh makes it impcssible for the Court 
to grant adequele compensation to the aggrieved 
party the agreement may well be enforced, and the 
plaintiff be held bound by it. LATAFAT HUSAIN v, 
HIDAYAT HUSAIN All. 851 
Mosque—Right of saying prayers— Each 
particular sect, if has right to hold separate 
congregation—Nature of declaration that can be 
given by Court, 


Parana 
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Every Muhammadan has a right to say his 
prayers in any mosque, provided he does not dis- 
turb or interrupt other worshippers. But a parti- 
cular sect canrot be allowed to hold s separate 
congregation as that would leəd to insurmount- 
able difficulties and continual friction : 

Held, that a declaration that a particular sect 
were entitled to say their prayers in mosque 
was not} to be refused merely on account of the 
fact that to grant such a declaration might lead 
to a breach of the peace. A yerson is not to be 
prevented from exercising a legal right merely 
beceuse other persons object to his doing so, end 
hence they would be declared to be entitled to say 
their preyers individually in the mosque and also 
behind the regular imam, provided they do not 
disturb or interrupt the worship of others, but a 
declaration that they are entitled to have a gepa- 
rate call to prayer or to hold a congrega- 
tion behind an imam of their own would be re- 
fused. Amir Hussain Saau v. GRULAM RASUL 

Pesh. 652 
————Pre-emption — Custom (United Provinces) 

—Customary Law,how far abrogated by Agra Pre- 

emption Act — Agra Pre-emption Act (XI of 

1922), ss. 6,7, 3, 11, 12, Plaintiff not having 

right to pre-empt certain property — Whether 

deprived of right to pre-empt other property — 

Pre-emption by piece-meal—Right 40 

under Muhammadan Law, whether right under 

Pre-emption Act. 

So far as the Muhammadan Law is considered, 
there is no doubt that where several properties are 
sold in portions of which a pre-emptor has the 
right of pre-emption, he is entitled to pre-empt that 
portion only on payment of a proportionate price. 

The origin of the customary law in the United Pro- 
vinces obviously was the rules of Muhammadan Law 
which were found prevalent in these parts, and the 
custom grew up somewhat on those lines. Apparently 
the idea was that if a pre-emptor has a right to pre- 
empt certain properties, the vendes cannot by taking 
a sale-deed of that property along with other pro- 
perty, whether movable or immovable, deprive the 
pre-emptor of his right to preempt that property as 
to which he has a right, Ifthis were not the law 
then a vendee by taking a sale-deed of pre-emptible 
property along with any movable property would 
prevent pre-emption altogether. Similarly the vendee 
may include shares in some villages in which he is 
a, co-sharer, and therefore on the same footing with 
the pre-emptor, In sucha case the integrity of the 
bergain will have to be broken and the claim decreed 
for the pre-emptible part only. Of coùrse, in such 
cases the proportionate price has to be ascertained 
and paid. ‘This position could not be disputed prior 
to the coming into force of the Agra Pre-emption 
Act of 1922. This Act, has, to a great extent, 
consolidated the old law, though undoubtedly in some 
particulars it has amended the old law also. 

Prima facie the Agra Pre~emption Act is quite 
comprehensive and exhaustive and ordinarily it 
would not be necessary to import into it general 
principles which are not embodied therein. Under 
the Act a pre-emptoris hound toenforce his right 
of pre-emption in respect of the entire property which 
he is entitled to pre-empt under the Pre-emption Act 
Section 16 contains a prohibition which must be 
understood to be quite comprehensive, and any case 
which is not covered by this prohibition should 
be cousidered to be permissible. It would follow that 
where there is property which the pre-empter is not 
ntitled to pre-empt under the Acthe can leave it 
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out and his suit would not fail by reason of his hav- 
ing left out that property. It is only incumbent upon 
him to include in his claim all such property as he is 
enti'led to pre-empt under the Act. 

The substantive portion of s. 3 of the Agra Pre- 
emption Act takes away all the rights of pre-emption 
under the Muhammadan Law in respect of interest in 
land in any area to which this Act applies: but the 
abolition of customary and other rights of this kind 
is subject to the proviso that where there is no right 
of pre-emption under s. 5 of the Act, the provisions 
of Muhammadan Low of pre-emption shall not be 
affected in case the vendor and pre-emptor are both 
Muhammadans. It follows that the Muhammadan 
Law has not been taken away by s. 3 inthe case 
where there is no right of pre-emption under s.5 and 
the vendor and the pre-emptor are both Muham- 
madans. The proviso must be read as part and 
parcel of s. 3 and the effect of the whole section is 
that in that particular case the Muhammadan Law 
has remained untouched and has not besn abrogated. 
The position issimilar to the reservation in regard 
to other rights of pre-emption under special laws 
mentioned in ss. 6 and 7 of the Agra Pre-emption 
Act. The right of pre-emption under the Act men- 
tioned therein has been preserved and not affected by 
the Agra Pre-emption Act. When such aright is 
enforced, it cannot be said that the right is being 
enforced under the Agra Preemption Act, and not 
under those enactments. It is, therefore, difficult to 
hold that a right of pre-emption in respect of a house 
exercised under the Muhammadan Law can be said 
to bea right to which the pre-emptor is entitled 
under the Pre-emption Act. 

Accordingly, if the pre-emptor was not entitled to 
pre-empt the house under the Agra Pre-emption Act, 
then neither the omission to pre-empt nor his dis- 
qualification in pre-empting the same is fatal to his 
claim as regards the properties which he is entitled 
to pre-empt under the Agra Pre-emption Act. ZAINAR 
Bist v. UMAR Hayat KHAN All. 753 

Religious Institution--Takia, used as grave- 
yard for many years- Proprietary body divesting 
nominal ownership and acknowledging takia as 
owner — Revenue entries corrected —Takia, whether 
meant for use of Muslimcommunity alone— 

Custom (Punjab). 

The takia in suit contained Muslim graveyard which 
constituted the bulk of the land and which had 
been in existence there from times immemorial. 
Adjacent to this there was always a place 
for saying prayers, funeral or otherwise, and 
there als) invariably existed a kotha to afford 
shelter to the fagir who looked after the graves. The 
proprietary body thought it fit to divest themselves 
of the nominal ownership of the site underneath and 
to acknowledge the takia as the owner thereof, Tho 
Revenue Authorities corrected the entries to end all 
future disputes and controversics: 

Held, thatthe takia in suit was meant for the 
use of the Muslim community alone and was open to 
use by the members of all communities und creeds. 
Of course, if any wayfarer happens to take shelter 
in the kotha possessed by the faqir or uses the 
compound attached thereto, the fagir may not object 
to it, but merely on that account it couldnot be 
held thatthe members of the proprietary body had 
been left even a semblance of right which would 
entitle them to restrain the membersof the Muslim 
community from using the land insuitin any 
manner whichis not incons@stent with its primary 
objects. JANI v. BISHAN SINGA Lah. 173 
— Waqf — Absence of e direct evidence 2f} 


~ 
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dedication—Hvidence of user, if sufficient to 
establish waqf—Burial ground—Absence of evi- 
dence of public user—Effect. 
Although awagf may in the absences of direct 
evidence of dedication be established by evidence 
ofuser yet the user from which dedication can be 
implied must be clearly established and must be 
of such a character as to be consistent only with 
dedication. Where the evidence shows no more 
than that certain persons were many years ago 
buried in the plot and there is no evidence of 
public user, the land cannot be said to be waqf 
property, RAUSHAN Din v. MOHAMED SHARIF 


Lah. 650- 


Negligence—Motor car—Duty of motor drivers to 
keep proper look-out and not to go faster than will 
permit stopping to avoid accident. 

A person who drives a motor car along the road 
is: under the obligation to keep a careful look-out 
so that he may avoid pedestrians. He is bound to 
anticipate that there may be people or animals 
or things in the way at any moment and he is 
bound to go not faster than will permit of his 
stopping or deflecting his course at any time to 
avoid anything he sees after he has seen it. 

Where, in 8 suit for damages for injuries suf- 
fered by an accident the defendants evidence 
showed: that he did not see the plaintiff at all 
until the plaintiff was immediately in front of his 
car at a distance of 6 feet, though there was no 
other traffic or obstacle on the road at the time: 

Held, if the defendant had been keeping proper 
look-out, he would certainly have seen the plaintiff 
long before he did, and the defendant was clearly 
guilty of negligence. J. K, Rav v, 8. N. Davey 

Mad. 934 

Negotiable Instruments Act (XXVI of 1881), 8. 
15—‘Signed'—Endorser getting another to write 
his name-—~Whether amounts to signing. 

Where an endorser gets another person to write 
his name for him, it is-validly “signed” within 
s 15, Negotiable Instruments Act. Ma HNN Ev, 
Maune TUN YIN Rang. 528 
S, 59—Debtor depositing promissory notes 

with plaintiff agreeing to pay amount in regular 

instalments —Debtor agreeing to endorse notes in 
plaintiff's favour on failure—Endorsement-—Sutt 
by plaintiff to recover full amount from promisors 

—Maintainability. 

The debtor A deposited the three promissory notes 
in suit, with the plaintiff upon the terms that if 
he failed to repay the loan by weekly instalments 
of Rs. 209, A would endorse the promissory notes 
in favour of the plaintiff so that the plaintiff could 
forthwith sue upon them as a means of liquidat- 
ing the debt ‘due to him from A, A paid Rs. 200 
on February 3, 1934, but failed to repay the balance 
of the debt as agreed on at all. A having endorsed 
the promissory notes to the plaintiff upon the terms 
stated above, brought a suit to recover the full 
amount thereof from the defendants: 

Held, that after the endorsement of the promis- 
sory notes to the plaintiff the plaintiff did not hold 
the notes merely as security but that the whole 
right of action passed to the indorsee, and, there- 
fore, under the proviso to s. 59, Negotiable Instru- 
ments-Act, the plaintiff became entitled to recover 
the amount ofthe note from the defendants. A. R. 
M JAMAL V. ALBERT JOSEPA & Sons Rang. 798 

--3. 80—“Same”, meaning of—Interest, from 
when should be cagtulated — Rate of interest not 
specified— Rate of interest to be calculated. 

The word “same” in s. 80, Negotiable 





Instru- 


INDIAN CASES 


[1936 
Negotlabie Instruments Act—concld. 


ments Act should be understood to refer to the 
amount due on the instrument and not to the 
interest on that amount, hecause the noun “amount’’ 
was nearest to it before the amendment. It would, 
therefore, follow that interest is to be calculated from 
the date at which the amount of the principal ought 
to have heen paid. Thisis a reasonable construction 
because the Legislature was providing for payment 
of interest in a case where norateof interest is 
specified and itis quite reasonable to assume that 
interest should be calculated from the date on which 
the principal sum becomes payable. 

Where no rate of interest is specified in a written 
instrument, then notwithstanding any contract to 
the contrary the interest is tobe calculated at the 
rate of 6 per cent, per annum, and the date from 
which such interest should be calculated should be 
the date on which the principal amount ought to have 
been paid, that is, it becomes payable. Nata SAH 9. 


DURGA Sau All, 317 (b) 
—-———-§, 118, cl. (g. Sez Negotiable Instruments 

Act, 1881, s. 120 818 
———~ $S, 120, 118, cl. (g)—Post-dated cheque by 


A in favour of Bin return for some consideration 

—No consideration passing—B selling cheque to C 

—Fraud between B and O not proved—O held holder 

of cheque in due course. 

A drew a post-dated cheque in favour of B, in return 
for procuring somevaluable evidence in a pending 
suit, After the cheque was handed over to B, B failed 
to carry out the agreement. Bsold the chequeto C 
who finding that itcould not be cashed, instituted a 
suit for the amount of the cheque. A pleaded fraud 
of Band that between B and C no consideration 
passed, But these allegations were not substantiat- 


ed: 

Held, that A could not rely upon cl. (g) of s. 118 of 
the Negotiable Instruments Act, and could not argue 
that because fraud was said to heave been practised 
the burden of proving that the holder of the cheque 
was a holder in due course lay upon the plaintiff. 
There wasnothing on the record to show that the 
plaintiff was not a bona fide endorsee of the cheque. 
No bad faith andno guilty knowledgeofthe defect 
inthe title of B had been brought home to the 
plaintiff. Aspun HALIM y, ABUL QASIM Oudh 818 


N. W. F.P. Courts Regulation (1 of 1931), s. 31 
(D) (b) (—Value for jurisdiction only Rs. 517— 
Question involved asto validity of mortgage for 
Rs 6,090- Further appeal from decree of District 
Judge, if lies. stole eh tee 
The value of a suit for purposes of jurisdiction was 

Rs, 517, Butthe question directly involved was the 

validity of a mortgage deed for Rs. 6,000 : h 
Held, that the requirements of s. 31 (1) (6) (ii), 

N-W. F. P. Courts Regulation were fulfilled and 

a further appeal lies from the decree of the District 

Judge. 9. Tunst Das Sino. v. YUSAK Saan Pesh. 63 

=- = s, 34. Sez Criminal Procedure Code, 1898, 
s. 476 270 

Notification by Lahore High Court No. 499, 
Gaz XXI, c-3 Issuedon September 19,1932— 
Wiiect of, Ses Succession Act, 1925, Part VII 





219 (b) 
Nulsance, See Injunction 411 
Oudh Laws Act (XVI of 1875), s. 9, ol. (I)— 


‘Sub-division’—Whether includes under-proprietary 

khata whichisa unit of under-proprietary tenure 

in mahal —Pre-emption. 

The word “sub-division” in s. 9, Oudh Laws Act 
should be liberally construed so as to include an 
under-proprietary khata which is a unit or com- 
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Benen part of the under-proprictary tenure in the 
mahal, 

Where the evidence shows that there are five under- 
proprietary khatas inthe mahal, one under-proprie- 
tary khata may be fairly regarded as a “sub-division” 
of the under-proprietary tenure,in the mahal within 
the meaning of s.9 (cl. 1), Oudh Laws Act. Each 
khata is a component part of the under-proprietarv 
tenure, and itmay be held to be a “sub-division” of 
that tenure without any undue straining of the 
language of the clause. This view is in accordance 
with the spirit of the law of pre-emption. When the 
property sold is included ina small unit, suchas a 
patti or khata, then the co-sharers in that small 
unit are given a right of pre-emption in preference 
to co-sharers of a larger unit, such as a mahal, in 
which the small unit is comprised. So when the 
property sold forms part of an under-proprietary 
khata it is reasonable to hold that a co-sharer in 
that khata has arightof pre-emption under the first 
clause.. Bs Ike aRI SINGH v. BADRI Oudh 832 
———-— $5. 9, 10, 13—Pre-emption of part, whether 

can be allowed. 

There is no provision in the Oudh Laws Act for 
tendering part of the “price” or for pre-empting 
part of the property proposed to be sold. Where 
therefore, of the two rival claimants Z and K suing 
for pre-emption of property sold in two villages, Z 
has pre-emption right in both villages while K 
has a preferential right to pre-empt the property 
in one village and not in the other, the suit by IC 
must fail altogether even if he acquires the right 
in the other villages after the institution of the 
suit. MUHAMMAD ZAFAR v. Tay BIBI Oudh 825 
Oudh Rent act (XXH of 1886), s. 127—Appiica- 

bility~-Suit plot found in possession of defendant 

for last thirty years—Applicability of s. 127. 

Section 127 of the Oudh Rent Act allows a land- 
lord to proceed under that section against a person 
teking or retaining possession of land without 
being entitled to such possession. When the defen- 
dant sets up a bona fide claim of title or when 
adverse proprietary possession of the land is claim- 
ed by the defendant against the landlord and such 
claim appears to be a probable one, the defendant 
cannct be treated as a person coming under the 
provisions cf s, 127 of the Oudh Rent Act, Where, 
therefore, the defendants are in possession of, the 
plot in suit for about the last thirty-eight years 
from July 1898 and it is also clear thet their pre- 
decessor was in possession of the plot in 1898 under 
an allotment made at a revenue partition there 
is little doubt that the defendants are in posses- 
sion under a bona fide claim of title and have 
made cut a strong prima facie case that they 
ere not trespassers and the provisions of s. 127, 
Oudh Rent Act, are nut applicable. BRIS Bausean v. 
COLLECTOR OF ALLA: ABAD Oudh 821 (a) 


Partition. 
Sze Abandonment 943 
-BEE Insolvency 978 


See Registration 3 
~ 4f transfer as defined in Transfer of Pro- 
perty Act (IV of 1882). 
Partition is a transfer as defined inthe Transfer of 
Property Act. Sanau Ram v. Pirtnr SINGH & Oo. 
Lah.861 
Partnership—Suit for accounts of dissolved part- 
nership by partner in possession of partnership 
books— Maintainability of—Partnership Act (IX 
of 1932), s. 9. 
It is the right of each partner to claim an 
account of a dissolved partnership and the mere 
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fact that the account-books are in possession of 
the plaintiff does not necessarily enable him to 
find out what the amount due to him would be 
because, before this is done, various matters have 
to be decided in the prasencs of the parties, as 
for instance, the valuation of the assets including 
the debts due to the firm is one of the most im- 
portant matters which has to be decided and the 
plaintiff alone is not compstent to do so; in the 
alternative the assets must be realised before the 
accounts can be settled. The plaintiff in such a 
case cannot be expected either to place his own 
value on the assets of the firm including the debts 
due to the firm or to realize them before suing 
for accounts. Consequently a partner in possession 
of the pertnership books can sue for accounts of 
the dissolved partnership. Hse need not sue for 
the specific amount alleged to be due tohim. Docar 
Sines v. PARBATI Lah. 669 
Partnership Act (IX of 1932), s. 1 (3). Sze 

Partnership Act, 1932, s. 4 741 
—_—s8,4,1 (3), 69—Plaintiffs referring to 

themselves as firm—Presumption—S. 1 (3), meaning 

of— Suit by unregistered firm on contraci— Effect. 

Where the plaintiffs refer to themselves as a 
firm it must be presumed, even in the ahsence of 
evidence, that they are persons who have entered 
into partnership with one another and are a part- 
nership firm. 

The meaning of the provision in s. 1 (3), Part- 
nership Act, that the Act shall come into force on 
the first day of October 1932, except s. 69, which 
shall come into force on October 1, 1933, is that 
after October 1, 1933, s. 69 will ‘become operative 
ond thata firm which is not registered and which 
sues to enforce a right arising from a contract 


shall be non-suited. Gopinata MOTILAL v. RAMDAS 
Cal. 741 
s. 9, Sze Partnership 669 


—g 52 — Plea that suitis not maintainable 
—Whether can be raised after filing written 
statement. . 

Where a suit is filed by a partnership firm 
which has not been registered under s 52, Part- 
nership Act, a plea ‘that the suit is not maintain- 
able can be raised even after the defendant has 
filed the written statement. GopPIinata MOTILAL 9, 
RAMDAS Cal. 741 
—s, 69, Ses Partnership Act, 1932, s,.4 741 
Patent—Infringement, suit for--Patenis and 

Designs Act (II of 1911), s 29 —EHssentials 

to be proved—Particulars of breaches should be 

iwen. 

În a suit for infringement of patent the plaintiff 
must, under s. 29, Patents and Designs Act (II of 
1911), prove that during the continuance of the 
patent acquired by him under the Act in respect 
of an invention the defendants have made, sold or 
used the invention without his license or counter- 
feited it or imitated it. A patent may be infringed in 
several ways, one of which is by using the inven- 
tion or any colourable imitation thereof in the 
manufacture of articles or by putting the invention 
in practice in any other way. The plaintiff, there- 
fore, has got to prove that his process has been 
counterfeited or imitated by the defendants. It is 
necessary for him to give the particulars of the 
breaches constituting the alleged infringement of 
his patent rights.) LALLUBHAI UHAKUB JAT JARIWALA 9, 
CGaIMANLAL OnUNILAL & Co. l Bom 393 (b) 
———— Onus of proof in suẹ for infringement— 

Infringement by taking a part only of invention 

—Duty of Court to consider subsgance of invention. 
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In a suit for infringement the onus is on the 
plaintiff, and it is for him to show that the two 
processes, namely, his own and that of tne defen- 
dants, are substantially the same. It has been said 
that it is seldom that the infringer does the thing, 
the whole thing, and nothing but the thing deserib- 
ed in the specification. Slight variations here and 
there may be immaterial; the Court has to see 
whether what is done takes from the patentee the 
substance of his invention. It may be stated as a 
general proposition that the Court will in every case 
inquire as to what constitutes the essence of the inven- 
tion as claimed, and will hold the defendant to have 
infringed if he hes teken the “pith and marrow” of 
the invention as claimed. 

A patent may sometimes be infringed by taking 
a part only of the invention, but that depends on 
whether the part for which protection is asked is a 
new and material part, especially in the case ofa 
combination. If it is not new and material, the 
Court must consider what is the substance of the 
invention, and to do so it has to consider the 
relative importance of all the parts of the inven- 
tion, LALLUBHAI CHAKUBHAI JARIWALA v. ORIMANLAL 
CruNILAL & Co. Bom. 39% (b) 
———— Patent. validity — Novelty ond utility, 

necessity of —Tests—Prior publication, absence of, 

af necessary. 

The two features necessary to the validity of a 
patent are novelty and utility, but the real test is 
the novelty of the invention. Novelty is essential, 
for otherwise there would be no benefit given to 
the’ public and consequently no consideration mov- 
ing from the patentee, There must be an absence 
of prior publication or of prior public user; and 
if the user is secret or experimental, the profits 
made by the inventor from his invention must 
not be excessive. 

The Court should consider, in a suit for infringe- 
ment whether the plaintiffs invention has been 
anticipated by prior public knowledge, for it is 
clear that if the public has once become possessed 
-of the knowledge of the invention before the date 
of the applicaticn, no patent subsequently granted 
will be valid. The two questions to be considered 
in this connection are: Was there in the first 
place sufficient publication, and did the document 
or documents so published and relied upon furnish 
| sufficient knowledge ? As to the sufficiency of the 
publication, it is necessary that the publication of 
the knowledge must be within the realm, and so 
far as we are concerned, it must be a publication 
in British India. It must be ascertained whether 
the public had access to these publications in British 
India in order to learn the knowledge they gon- 
tained. It may not be necessary that members cf 
the public should have actually read it. It is 
encugh if the publication is accessible to the public 
without much trouble, e. g., if the document is to 
be found inthe library of the Government Patent 
Office in Calcutta, or on the shelves of a public 
‘lisbrary in any known place in India, or of a 
library appertaining to an educational or scientific 
institution and easily accessible. With regard to 
the sufficiency of the knowledge, the earlier publi- 
cation must give the requisite knowledge clearly, 
and it is not enough that it merely gives the means 
of attaining such knowledge. It must give suffici- 
ent information to a workman skilled in the parbi- 
- cular art or craft gi order to enable him to carry 
out the invention. How far that knowledge anti- 
cipates the new, invention is againea question of 
fact depending on the facts and circumstances of 
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each case. Even where the prior document and 
the present specification are identical or nearly 
identical in language, it does not necessarily follow 
that the Court must conclude that the first is an 
anticipation c£ the second, and often expert evidence 
is necessary to help the Court to consider what 
knowledge the prior publication could have convey- 
edto the mind of a son who had not the know- 
ledge given by the invention in dispute. 

Whatever is essential to the new invention must 
be read out cf the prior publication. If further 
information and further discovery are required and” 
difficulties have to be overcome before the desired 
result is finally arrived at and embodied in a form 
which would serve the uses of mankind, it cannot 
be said that the prior publicetion is an anticipation 
of the new invention,  LALLUBHAI OnAKUBHAI 
JARIWALA 9. CuIMANLAL UHUNILAL & Co. Bom. 393(b) 
———~—Public user—Tests to ascertoin—Sale, when 

constitutes public user. 

Pablic user does not mean a user or exercise of 
the invention by the public, but a user or exercise 
ina public manper; and it is in every case a 
question of fact, If the invention is being put into 
practice before and at the date of the grant, the 
grant will not be for a nsw invention or manu- 
facture, and this applies equally whether the inven- 
tion is being practised by the patentee himself or 
by others, A use of the invention for the purposes 
of trade may constitute a prior user which invali- 
detes the patent, and it has been held that the 
prior public sale of goods or articles treated ac- 
cording to the invention, ig a public user 
of the invention for the sale is strong evi- 
dences thet the user was really commercial and 
not experimental. In order, however, for the sale 
to constitute sufficient evidence of public user it 


should be open and in the ordinary way of busi- 


ness, LALLUBBAL CSAKUBUAL JARIWALA v. CELIMANLAL 

CHUNILAL & Co, Bom. 393 (b) 

~ml estion of infringement, if a mixed ques- 
tion of law and fact. 

The question of infringament is amixed question 
of law and fact. LALLUBHAI UBAKUBSAIL JARIWALA 2, 
O.WIMANLAL (HUNILAL & Co. Bom. 393 (b) 
——-— — Specification— Construction of cloims. 

Jt is incumbent on the patentee to particularly 
describe and ascertain the nature of his invention 
in the specification, as the ambit of his invention 
is circumscribed by the claims. The construction 
of a specification is a matter of law and is for the 
Court. It must be construed asa whole. The claim- 
ing clauses are an important part of the specifica- 
tion and they must be fairly construed in reference 
not only to the specification, but also to the title. 
The proper way to read specification is, not to 
read the claims first and then see what the full 
description of the invention is, but. first to read 
the description of the invention, in order that the 
mind may be prepared for what it is, that the 
invention is to be claimed, for the patentee cannot 
Glaim more than he desires to patent. As far as 
possible the claims must be so construed as to give 
an effective meaning to each of them, but the 
specification and the claims must be looked at and 
construed together in order to see whether there 
is a real and substantial difference between the 
claims, cr whether one is practically a repetition of 
the other. <A specification must be construed im- 
partially, and the Court is generally slow to con- 
strue it against the patentee. But the construction 
must nct only be a ‘kenevolent’, but a reasonable 
one, LALLUB,AJ CHaKUBHAI JARIWALA ¥, OSIMANLAL 
OHUNILAL & Co. Bon. 393 (b 
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Patents and Designs Actil of 1911), s. 2 (10) 
—Manufacture’, within s. 2(10), meaning of— 
Invention, what constitutes, 

‘Manufacture’ within the meaning of s. 2 (10), 
Patents and Designs Act comprehends not only the 
procuction of an article, but also the means or 
method of producing it, so that a new procass cr 
the improvement of an old process can be a manu- 
facture within the meaning of the Act. The word 
‘art’ ig sometimes used as an equivalent of manu- 
facture. The subject-matter of a patent must be a 
new manufacture or art, for, if there is no new 
manufacture or art, there is no subject-matter and, 
therefure, no invention. The question whether there 
is an invention is a question of fact in each case, 
A new and useful application of an old principle 
may be good subject-matter, An improvement on 
something known may also afford subject-matter ; 
so also a new combination of different matters 
already known. A patentable combination is one in 
which the component elements are so combined as 
to produce a new result or to arrive af an old 
result in a better or more expeditious or more 
economical manner. Ii the result produced by the 
combination is either a new article or a better or 
a cheaper article than before the combination may 
afford subject-matter for a patent. The mere colle- 
cation of two or more things, however, without 
some exercise of the inventive faculty in combin- 
ing them is not subject-matter for a patent. In 
the case ot a combination the inventor may have 
taken a great many things which sre common 
knowledge and acted on a number of principles 
which are well known, If he has tried to see 
which of them, when combined produce a new and 
useful result, and if he succeeds in ascertaining that 
such a result is arrived at by a particular combina- 
tion, the combination will, generally speaking, 
afford subject-matter for a patent. JaLLuBsal Cyaxko- 
BHAI JARIWALA Vv. OXIMANLAL CHUNILAL & Co. 

Bom. 393 (b) 
5. 29. SEE Patent 393 (b) 

Pauper—Point as to relevant date of opening out 
of succession—Whether can be decided in revision 
regarding propriety or otherwise of throwing out 
of pauper petition. 

e question whether the relevant date 
for opening out of fsuccession is when the male 
owner and not when the limited owner dies 
is a moot point and should not be decided in 
an application for revision as to whether a pauper 
petition was properly thrown out. DHARMANA 
SooRAMMA v, Ganau NARASAMMA Mad. 357 

Question whether ‘sister in inewn, Law of 

inheritance (Amendment) Act (IL of 1929), 

ancludes half sister—Whether so obvious as to 

make it sole ground for throwing out pauper 
petition. 

The question whether the ‘sister under the Hindu 
Law of Inheritance (Amendment) Act includes a 
hal? sister or not is not so obvious that it should be 
made the sole ground for throwing out a pauper 
petition. Duarmaxa SooRamMMA v. Gancu WaraSaMMa 


Mad, 357 
Penal Code (Act XLV of 1860), 3. 24 SEE 
Penal Code, 1t60, s. 379 268 


———-—-5$5. 34, 302—Common tntention— Held, that 
the accused shared the common intention to murder. 
The primary intention of tne accused and his con- 

federates, Wand P wasto abduct 7. The accused 

was armed with a dashe and he knew that his two con- 
federates would also come equally armed to the place 
of ambush and they would resort to the use of force, 
if necessary, for the purpose of achieving their object. 
When they arrived at the plece of ambush he found 
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that his confederates were not only armed with dase 
but with guns also, and that one of them, W 
actually used his gun against K : 

Held, that the accused should have then known that 
his confederates were prepared to goto the length of 
committing murder, if necessary, to achieve their 
object, and if he didnot share their intention to 
commit murder, if necessary, to achieve their object 
what be should have done was to abstain frum 
taking further part in the matter. But he did not. 
Instead he used his dashe freely, And from that 
moment hs must be deemed to have the same 
intention to commit murder as his two confederates, 
A. PLET v. EMPEROR Reng. 297 
———— 5, 44. Ses Penal Code, 1560, s. 382 295 
— 5. 99— Police Officer acting bona fide under 

colour of ofice—Right of private defence, if exists. 

Under s. 99, Penal Code, there is no right of 
private defence in a cas3 where a Police Officer was 
ecting bona fide under colour of his office. MozamMep 
ISMAIL v. EMPEROR Iang. 459 
—sS, 114. Sre Criminal trial 932 
——— 58,120-A, 302—Charges under—Express 

proof of conspiracy, if mnecessary—Nature of 

evidence required — Proof of case should not depend 
on absence of explanation by accused, 

It is true that thə proofof a casa against ths 
prisoner must depend for its support not upon 
the absence of any explanation on the part 
of the prisoner himself but from the positive 
alternative evidence of his guilt that is given 
by the Crown. It is not, however, an unreasonabls 
thing and it daily occurs in investigation 
both civiland criminal that ifthere is a certain 
appearance made against a party if he is involved 
by the evidence in a state of considerabls sus- 
picion he is called upon for his own sake and 
his own safety to state and to bring forward 
the circumstances whatever they may be which 
might reconcile such suspicious circumstances with 
perfect imocence, 

In acharge of conspiracy to commit murder and 
murder, it is not necessary that there should Le 
express proof of conspiracy. Itis not necessary to 
prove that two or more persons came together and 
actually agreed in terms to have the common 
design andto pursue it by common means and yo 
carry it inte execution. There may be no wit- 
nesses to say that in thoir presence the conspira- 
tors agreed to carry out an anlawful object. From 
the acts and conduct, agreement can be inferred, 
lf it is proved thatthey pursued, by the acts the 
same object often by the same means, one per- 
forming one part of the act and the other another 
part of the same act so as to complete it 
with a view to the attainment of the object 
which they were pursuing, the inference that 
they conspired together to effect that object can 
be drawn. The question whether certain acts 
were done in pursuance of a conspiracy or were 
done separately without any pre-arranged plan 
depends upon the evidence in each case, Tha 
evidence must show a common plan so as to exclude 
a reasonable possibility of the acts ofths cons- 
pirators having been done separately and con- 
nected only by coincidence. BENOYENDRA CHANDRA 
PANDEY v. EMPEROR Cal. 74 

s., 120-5—Conspiracy—Accomplice—Persons 
only having knowledge of crime but not taking 
part in its perpetration— Whether accomplices— 

Accessories before the foct—Witnesses, when can 

be said tobe accomplices. 

In order torestablish a charge of conspiracy with 
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the object of subversion of the British rule in India. 
by armed revolt, evidence has to be taken into 
Gonsideration of persons who may have knowledge 
of secret organizations, but who have not taken part. 
in the perpetration of a crime, persons to whom no 
overt acts, so far as the main cherge was concerned, 
could be attributed. It would not be right to regard 
a person who happens to be cognisant of a crime, or 
who has made no attempt to prevent it, or who did 
not disclose its commission as eccomplice, and to 
apply to his case the same rule as applies to evi- 
dence of accomplices. In sucha case the function 
of the Court is to ascertein what was the degree of 
credit tobe attached to the evidence coming from 
witnesses of the above description, regard being had 
to all the facts and circumstances of the case, and 
not to class witnesses as accomplices or practically 
accomplices. The evidence of witnesses who were 
aware of the conspiracy, and ofthe objects of the 
same, and who were merely tools in the hands 
of the leaders of the conspiracy for a certain 
time, and had nothing to do with the control 
and possession of firearms, the main charge against 
the accused persons, cannot be viewed with suspicion. 

Where a witness is not concerned with the com- 
mission of ‘the crime for which the accused 
is charged he cannot be said to be an accom- 
plice in the crime, es all accessories before the 
fact, if- they participate in the preparation for 
the crime are accomplices, but if their participation 
is limited to the knowledge that crime is to be 


committed, they are not accomplices. Whether 
& person is or is not an accomplice depends 
upon the facts in each particular case con- 


sidered in connection with the nature of the crime; 
and persons to be accomplices must participate in 
the commission of the same crime as the accused 
persons in a trial.are charged. All persons coming 
technivally ‘within the category of accomplices 
cannot also be treated as on precisely the same 
footing, NARAIN BANDRA Biswas v. EMPEROR 

< Cal. 289 


ss. 143, 427~— Person put in possession of 
land and crops by Civil Court—Right to cut crops 

standing on it--Conviction under gs. 1438, 427— 

Legality of. 

Wohere-the accused were put into possession of land 
and crops by a Civil Court under O. XXI, r. 95, Civil 
Procedure Code, they are entitled to cut the crop 
stending on it, whether ripe or unripe, and they can- 
not be convicted under ss. 143 and 427, Penal 
Code. ARMAN SHAIK v, NAIMUDDIN SHAIK 9 

Cal. 974 (b) 


—__ ——§, 149, Sez Penal Code, 1860, s. 460 313 
s, 1983. Sze Criminal Procedure Code, 1598, 
s, 236 763 


———~—$§S.193, 471—Criminal Procedure Code (Act 
V of 1898),s. 476—Production of forged receipts 
in Court to support defence—Complaint by Judge 
under s. 193-—Conviction under s. 471—Legality— 
Conviction for main offence, whether can be 
converted into conviction for abetment. 

The defendants in a suit handed over a number of 
receipts to their Vakil along with their written state- 
ment and these receipts were filed in Court but they 
did nothing further. The receipts were held to be 
forgeries and the Judgefiled a complaint for an 
offence against s. 193, Penal Code. The defendants 
were found guilty unger ss. 193 and 471: 

Held, (i) that it was not open to the Appellate Court, 
on finding that the accused - were not guilty ofan 
gifence under s. 193, to convict them for abetment of 
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an offence under that section on the same 
charge ; ; 

. (ii) that it was open to the Sessions Judge to cen- 
vict the appellants under s. 471 eyen though the 
Civil Court had only referred to s. 193 in its com- 
plaint ; 

(144) that the handing over of the receipts to the 
Vakil and their production-in Court in support of the 
defence amounted to using the forged reczipts* as 
genuine andthe conviction under s., 471. was right, 
Dont Hampana Gown v. EMPEROR Mad. 196 
—--—$§, 209. Seu Criminal Procedure Code, 1898, > 

s. 476 602 
~§, 209—Fraud, dishonesty, intent to injure 

or annoy must be decided like question of facton 

evidence. 

The question of fraud or dishonesty or intent 19 
injure or annoy must be decided like any other ques- 
tion of fact, on the evidence. Morr Lan v. EMPEROR 








All. 314 

~=- $, 223. Ses Criminal Procedure Code, 1898, 

S. 246 at 846 
——-—-§, 300, Excep. 1— Deceased, noted bad 


character, behaving in outrageous manner—Accused 

given grave ond sudden provocation—Weapon used 

an retaliation — Held, accused was entitled to 

benefit of Excep. 1 to s. 300. 

Where it appeared that the deceased was a noted 
badcharacterin the village and behaved in an 
outrageous manner by striking the accused witha 


stick and by striking him with a stick the deceased ~ ° 


gave grave and sudden _ provocation to. thë accused 
such as would suffice to make any person of ordinary 
temper lose his self-control, and in that moment ac- 
cused used the weapon which he had at hand in 
retaliation on the deceased and stabbed him: 

Held, that under the circumstances the accused was 
entitled to the benefit of lJixcep. 1 tos. 300, Penal 
Code and hence was not guilty of the offence ot 
murder. Mauna Ni v. EMPEROR Rang. 5 

$. 300, Exceps. 2,4—~Accused crmed with 
hatchet attacking deceased unarmed—Case not one 
of sudden fight—O fence not proved to be committed 
in, heat of passion—LH«ceptions 2 and 4, if apply, 

Where the accused was armed with a hatchet when 
he attacked the deceased who was unarmed and the 
case could not be said tobe oneof sudden fight, 
or that inthe heat of passion ths accused without 
having taken undue advantage or without having 
acted in a cruel or unusual manner did what he is 
alleged to have done, Eixceps. 2 dnd 4 to s. 309, Penal 
Code cannot be availed of by him, ALI MOHAMMAD v. 
EMPEROR Sind 414 


————~§. 300, proviso (1)—Accused’s brother-in- 
law going to pwe drunk and abusing people— 
Deceased striking him — Accused: appearing and 
stabbing deceased—Proviso (1) to s. 309, 4f applies 
—EHaxtreme penalty, if called for. 

Where Sthe brother-in-law of the accused went to 
a pwe under the influence of drink and not only abused 
the people therein general but challenged them to 
fight and then the deceased wentto S and struck 
him onthe cheek whereupon the accused appeared 
and caught hold ofthe deceased and stabbed bim un 
the stomach as a result of which he died : 

Held, that the provocation camenot from the 
deceased but from the accused's brother-in-law and 
proviso (1) tus. 390, Penel Code, did not apply; but 
the extreme penalty of the law was not called for in 
view of the fact that the accused gave only one blow 
and no more and he gave that blowin the heat of 
passionaroused at the sight of his brother-in-law 


Vol. 161] 
Penal Code—contd. 


being assaulted in public. Nea Po Aune GYAW ~v. 





EMPEROR Rang. 578 
—8. 302. 

SEE Oriminal ‘trial 250 

Ser Penal Code, 1860, s. 34 297 





—ss, 302, 304-l—Accused giving only one 
blow on non-vital part of body—Intention to kill, 
if can be presumed—Conviction should be under 
s. 304, first part, 

Where the accused gives only one blow and that 
on a non-vital part of the body, the accused cannot 
be attributed the. intention to cause either death or a 
wound sufficient in the ordinary course of nature to 

` cause death and where death has ensued as a result 

of such blow, the conviction under s. 302, Penal 
Code, should be altered to one under s. 304, first 
part. Nea TIN Maune v. EMPEROR Rang. 515 

S. 323 Sre Penal Code, 1860, s. 332 12 

——— s8. 325, 105—Right of private defence of 

property—Held, accused exceeded that right. 

Held, that in striking a fatal blow on the head 
of the deceased the accused exceeded the right of 
private defence of property but in the circum- 
stances a sentence of six months’ rigorous im- 
prisonment was sufficient. HASHAM v. EMPEROR 

Lah. 344 
——— —S. 326. Sse Criminal trial 932 

—ss. 332, 323— Constable assaulted at 

Ramlila performance — Constable not there in 

pursuance of duty but only as spectator—-Offence, 

af one under s. 332. 

. Where the constable who was assaulted at Ramlila 

performances. was not there in pursuance of the 

duty for which hs had been detailed but went there 
only in order to enjoy the spectacle : 

Held, that under the circumstances, the offence 
of assault fell under s. 323, Penal Code ani not under 
8.332. MEGHRAJ v. EMPEROR Nag. 12 
S. 366. See Penal Code, 1860, s, 460 313 
———SSs. 366 and 344-109. Sse Criminal Pro- 

cedure Code, 1898, s. 238 869 
- ss. 376, 377—Cases of rape and unnatural 

vice should be tried by Magistrate with powers 

under Criminal Procedure Code (Act V of 1898), 

s. 30—Ojfence under s. 377 committed with violence 

— Sentence of whippingin addition to rigorous 

imprisonment — Propriety of. 

Cases of rape and unnatural vice should, as far as 
possible, be tried by Magistrate with powers under 
s. 30, Oriminal Procedure (ode, so that if circum- 
stances call for a heavy sentence, then the same may 
be given up to the outside limit of seven years. 

Where an offence unders. 377, Penal Vode, is com- 
mitted after using violence, a sentence of whipping 
in addition to rigorous imprisonment is eminently 
right and proper. Emperors SHERA Lah. 591 (a) 
$. 378. Sez Penal Code, 1860, s. 379 268 
——— & 378—Taking of fish from running 

stream, whether amounts to theft. 

Ownership of jalkar right in a running stream 
does not give such possession of the fishes in it as to 
make the taking away of the fish, theft within the 
meaning of s. 378, Penal Code, and no theft can be 
committed inrespect of such fish. Enaurt Bux v. 





-+ 








— 


EMPEROR Pat. 477 
—— 5, 379. Sez Criminal Procedure Code 
1898, 8. 439 885 





—5, 379-—Gang of persons going to land of 
another with intention of removing paddy by force 
—Some of them committing theft—All held 
responsible for both violence and theft. 

Where the evidence for the prosecution is that the 
accused formed part of a gang of persons who came 
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on to the land with the intention of removing the 
paddy by force, and it fell to some of the accused 


-to use the necessary violence on the complainant and 


his friends, whilst it fell to the others to commit the 
actual theft : . 

Held, that all must be held responsible both for the 
violence which they themselves committed and the 
theft which their fellow conspirators committed. 
Emperor v BASA MEA. Rang. 90 
—ss. 379, 378, 24— Theft — Respectable 

person taking away another's cycle— Criminal 

antent completely absent—No dishonesty within 

s. 24—Act, whether amounts to theft. 

Where the important element of criminal intention 
has been found by the lower Appellate Court asa 
fact to be completely absent, and the accused has 
no criminal intent in taking away another's cycle and 
he does not take it dishonestly within the meaning of 





the term as defined in the Penal Code, then his taking 


away of the cycle does not fall within the definition 
of theft. Ramesuwar SING. v. EMPEROR Oudh 268 
—-—-—ss. 382, 44—Injury’, meaning of— 

Obtaining money on threat of loss of appointment— 

Whether amounts to extortion — Offences of 

criminal breach of trust and extortion in respect 

of same money — Whether compatible—Criminal 
trial. 

The term ‘injury’ in s. 44, Penal Code, denotes any 
harm illegally caused. The interpretation given to 
the word ‘injury’ in s. 44, Penal Code, is wide. 
Injury has been held to include every tortious act. 
Obtaining money against the will of a person on 
threat of loss of appointment may be extortion, 

The charges of criminal breach of trust and extor- 
tion, in respect of the same moneys, are 
incompatible. Consequently a conviction both for 
criminal breach of trust and extortion is not proper 
when they are in respect ofthe same monies. Saamu- 
MAL v. R. A. GORDON Sind 295 
—ss. 395, 411, 412— Accused pointing out 

article stolen in dacotty a month after dacoity— 

Whether proves that he took partin dacoity — 

Possession contemplated by ss. 411, 412 - Accused, 

whether can be held guilty under ss. 411, 412. 

The dacoity took place on May 26, 1935, and the 
silver ornament was recovered a month later on 
June 25, 1935, through the help cf the accused: 

Held, that the fact that the accused knew where 
the ornament belonging to the sister-in-law of the 
complainant had been buried would not go to show 
that he actually took part in the commission of the 
dacoity; he may have seen the actual dacoit or some 
other person to whom the dacoit had handed over 
this ornament burying it under a tree in the 
field. 

Held, further that the possession contemplated by 
ss. 411 and 412 ofthe Penal Code is exclusive posses- 
sion, otherwise the Receiver or the possessor of the 
stolen property wouldrun the riskof losing the 
stolen property, if some one else could get hold of it, 
In the circumstances of this case, the accused 
could not be said to be in exclusive possession of 
the stolen property. Although strong suspicion at- 
tached to the accused that he either nad something to 
do withthe commission of the dacoity or in the 
disposal of the stolen property obtained by the com- 
mission of this dacoity still the evidence was not 
legally sufficient to justify his ccnviction either 
of an offence under s. 395 of the Penal Code or 
under ss. 411 or 412 ofthe Penal Oode. Ram AUTAK 
p. EMPEROR . _ Oudh 271 
—_——5, 39§—Dacoits present at dacotty in which 
wanton murder is committed—Preper sentence — 
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Held on facts that sentence should not be enhanced 

to one of death, 

Under s. 396, Penal Code, it is expressly provided 
that the extreme penalty can be imposed on all 
participants in the dacoity, and ordinarily it is the 
normal punishment for dacoits present ata dacoity 
in which & wanton murder was committed. But 
where the accused gavea confession readily as 
soon as he was tackled and there is nothing to 
show that any inducement was given him todo so, 
nor does he even suggest it, but he must have done 
so under the belief or hope that he would be made 
an approver or givena more lenient punishment if 
he made a confession and rendered such service as 
he could tothe Police, his sentence should not be 
enhanced to one of death. Nea San Ba v. EMPEROR 

Rang. 14 
8.405—Charge under — Essentials of— 

Absence of proof of dishonest intention—Managing 

Agents of Company—Breach of contract indirectly 

causing loss—Liability for criminal breach of 

trust—-Presumption as to criminal intention. 

Section 405 of the Penal Code, covers dishonest 
misappropriation, dishonest conversion, dishonest 
user or disposal in violation of a direction of law, 
or of 8 legal contract, or dishonestly suffering any 
other person to do so. Where a charge under the 
section does not indicate which of these several 
offences was intended and does not state who made 
the alleged entrustment, or who suffered from the 
alleged breach of trust, it is indefiniteand embar- 
rassing. 

A clear distinction exists between criminal and 
civil liability. Where monies have been spent 
upon the business of the company, in the absence 
of proof of disbonest intention to cause loss to the 
company, the managing agents cannot be held 
liable for criminal breach of trust altnough there 
has been a breach of contract indirectly causing 
loss. ABINASH CHANDRA SARKAR v. Emperor Cal. 280 

ss, 411,412. See Penal Code, 1860, s., 395 


271 
————-— 8.417. Beg Criminal Procedure Code, 1898, 
s. 236 < 763 


a-—— 8, 424—-Atiachment~—Crvil Procedure Code 
(Act V of 1908), O. XXI, r. 44—Merely affining 
copy of notice to crops, if sufficient—Want of 
notice, if a fatal defect. 

Order XXI, r. 44, Civil Procedure Code, insists that 
one copy should be affixed on the outer door of the 
house in which the judgment-debtor ordinarily resides, 
Merely affixing acopy to the standing crops is not 
enough. Where attachment has been ordered without 
issue of notice to the judgment-debtor, it is all the 
more necessary that at his residence notice of the 
attachment of his crops should have been given as 
required by law. Not giving such notice ig a 
fatal defect. Want MUHAMMAD v. EMPEROR Sind 553 
—8. 424—Crops not validly attached — Right 

of judgment-debtor to remove them—"“Dishonestly,” 

meaning of —Intention should be proved for offence 

under s. 424. 

A judgment-debtor is entitled to remove his crops 
which have not been validly attached; and the mere 
fact that he has removed the crops does not prove 
that he has done so dishonestly. The word “dishonest 
ly” is used ina technical sense which is at variance 
with its popular significance as implying deviation 
from probity. Intention has got to be proved, A 
dishonest intention may be presumed only if an un- 
lawful act is done of if a lawful act is done by un- 
lawful means. WALI MULAMMAD v. IIMPEROR 


e Sind 553 
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—S$, 424—Mere intention to cause wrongful 
loss-—Whether comes under “dishonesty.” 

A person cannot be saidto do anything dishonest- 
ly within the meaning of the word as defined in the 
Penal Code if he has merely an intention to cause 
wrongful loss to some one, when he cannot or does 
not in fact cause any such wrongful loss, WALI 
MUHAMMAD V. EMPEROR Sind 553 
—-§ 427. Sge Penal Code, 1860, s. 143 

974 (b) 
— S. 441—Trespass arising out of dispute 
regarding right to possession of agricultural land— 

Courts should not accept it as criminal trespass. 

Magistrates should not readily accept as com- 
plaints of criminal trespass what are at most civil 
trespasses arising out of disputes regarding the 
right to possession of agricultural land. MAUNG 
Cran THA v. EMPEROR Rang. 993 
— §8.441,447—Criminal trespass---Essentials 

of—Intention to cause annoyance is necessary. _ 

It may be that the action of the accused in 
building a structure necessarily resulted in annoy- 
ance to the owner of the land and indeed caused 
damage to him by preventing him from cultivating 
the land; but that is not sufficient to constitute 
criminal trespass in the absence of anything to 
show that in building the structure, the intention 
was to cause annoyance as that ingredient is essen- 
tial in criminal trespass. Baupat MANDAL v. KARTIK 
JHA Pat. 705 (a) 
m 55, 460, 366, 149 — Conviction under— 

Very long term of sentence —No harm done to girl 

-Held long sentence uncalled for. 

The accused were convicted under ss. 460 and 366 
read with s. 149, Penal Code and sentenced to 
various very long terms of imprisonment except for 
the grievous injury to one of the inmates of the 
house, no great harm was done and the girl wes 
rescued: 

Held, that the casedid not call for very heavy 
sentences and that they should be reduced. Mouam- 











MAD SHAFI V, EMPEROR Lah. 313 
~tm—~ $8, 467, 471, See Criminal Procedure 

Code, 1898, s. 476 602 
~~ §, 471, SEE Penal Code, 1860, s. 193 196 


mn $, 477. Sze Oriminal Procedure Code, 1898, 
g, 439 885 

m S, 480 —Using false trade mark—Onus of 
proof as to intention. 

Where the accused is using a false trade mark, 
the onus is on him to show that he is using the 
mark without intent to defraud. ABDUL SHAKUR 2, 
EMPEROR Rang. 1007 


Pensions Act (XXII! of 1871), 55. 4, 7——Act, if 
relates to all pensions—Suit relating to pensions 
—Whether entertacnable in Civil Court. 

The Pensions Act refers not only to political pen- 
gions but relates to all pensions and under 8. 4, 
Pensions Act, no claim can be entertained in respect 
of a pension, in the Civil Court Up..o Ram DHARMA v. 
SECRETARY OF STATE Lah. 499 


Pleadings. 


Seg Civil Procedure Code, 1908, O. VI, r.17 903 
SEE Practice EAE 


SEE ayy that P TPA 
Ke obate and reprooate. 

Lt is not eats to a partyto approbate and re- 
probate at the same breath, to pick and choose that 
which is beneficial and reject which is detrimental. 
Hira Lar v. Karzan Hayat Kaan Lah. 251 
Poromboke land—Assignment by Government to 

Municipal Council without reserving right to levy 
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ground rent—Sale by Municipal Council—Right of 

Government to levy ground rent from purchaser. 

The Government can impose ground rent upon 
land which it has granted ‘to another even though 
at the time of the grant it has not expressly reserv- 
ed its right to do so. 

The ruling power in India is entitled as a matter 
of right to levy such assessment on land as it thinks 
proper, and if any one wants to claim any exemp- 
tion from liability to pay such assessment whether 
if is called land revenue or ground rent or by 
any other name, he must establish that exemption 
by sufficient evidence. 3 

Even in the case of poromboke land which bears 
no assessment, it is open to the Government to 
impose such ground rent as it thinks fit after they 
have been assigned for buil ling purposes. SEORETARY 
OF State TOR [INDIA IN Counc, v. SARANGAPANI 
AYYANGAR Mad, 1002 
Possess/On—Suit for possession of property in an- 

other's possession — Proof that plaintif has 

subsisting title—Necessity of — Pla intif alleging 
ownership and prior possession — Defendant 
- claiming title by transfer — Presumption of 
continuance of ownership, if arises—Limitation 

Act (IX of 1908), Seh. I, Art. 142. 

When amansues for the possession of property, 
which is inthe possession of another, he must show 
that he has a subsisting title to the property. “It is 
-not enough for him to show that he once had a title to 
that property. One of the ways in which he can 
show thathehas a subsisting title is to bring evi- 
dence to show that he once owned the property, and 
that at the time he was unlawfully dispossessed he 
was still the owner of that property. It cannot be 
said that the presumption always is that where a 
man has once been the owner of land, he continues 
to be owner of the land. 

Where the plaintiff to a suit for possession alleges 
prior possession and ownership and the defendant puts 
forward a title to land by way of a definite transfer 
no presumption can arise in feyour of the continuance 
of the plaintiff's anterior Ownership, and on his fail- 
ing to prove the permissive nature of the occupation, 
the plaintiff cannot succeed without at first showing 
that he had been in possession within twelve years of 
bringing the suit. Ma Pyan Gyro. U Suwe Kyun 


fang. 833 

Power-of-attorney, Sze Legal Practitioner 764 
Practice. 

SEE Appeal 96 

SEE Revision 22 


Evidence—Duty to see that no scandalous 
evidence is introduced. 

The trial Judge is not a mere autumaton, but is 
supposed intelligently to control the conduct of the 
cases in his Court and it is one of his important 
Functions to see that scandalous matters are not in- 
troduced into tae record unless they are relevant for 
the proper decision of the case. Mo.amMap SULTAN 
BEGUM v. SIRAJ-UD-DIN Auman Lah, 300 
—Evidence—Point to be decided on testimony 
of single witness—Corroboration, necessity of. 

Where a polnt in issue hasto be decided onthe 
testimony of a single witness, it is unsefe to rely 
on his evidence unless there jis some corroborative 
. evidence. Bosan LAL v. Baagwatr All. 610 

— ——Evidence—W itness giving false evidence on 
other branches of case—Their oath whether can 
be relied—Held, on facts, that plaintiff had proved 
that he was the son of daughter of S, and as such, 

entitled to property of S, 
~. A party cannot oontend that any Court of law can 
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lace reliance upon the cath of people who have 
ediy given false evidence upon the other 


nches of the case. | 
ji reviewing the entire evidence their Lord- 
ships held, that the plaintiff-respondent had’ proved 
that he was the son of the daughter of S, and as such 
was entitled to the property of 9. UHAURHARJA SINGH vV, 
BaUNESHWARI Prasad PAL PC 881 
— —— High Court—Directions should be expressed 

ically in decree. 

gk accounts it would be a better prac- 
tice for the High Oourt to express their directions 
specificaily inthe decree, rather than to insert a 
general reference to their judgment in the decree. 
MONOHAR MUKERJI Vv. Kumar BuuPenpra Natu 
MUKERJI l TP C927 

Pleading—Defective i of sana kaka 
e given opportunity to correct. 

The ga A pales governing the framing of 
pleadings are not intended to deprive a litigant of 
his remedy, but to serve the ends of justice where 
the Court finds that the frame of the suit is de- 
fective, it should give an opportunity to the plaint- 
iff to putting the ee oF aera Moaan 

AL Raw- 
Lat-Ram Gorau v. Firm UD ne 516 
adings—Two independent claims jotne 
an ome batt Plaintert should be asked to elect. 

Where in one suit the plaintiff has sued for a 
declaration of his title as proprietor in respect of 
two-thirds of the land and for partition of his 
share after a declaration of that title and has also 
sued the admitted raiyats of the land for an 
independent relief egainst them in respect of the 
house which they have built on if calling upon 
them to remove the building and thus joins two 
claims and causes of action absolutely independent 
and unconcerned with one another, the suit should 
not be tried in the form in which it is 
instituted. The plaintiff should beasked to elect to 
proceed with one oe the claims. NITAI Lat 2 eae 

USHAN SEN Pat. 
iia a Councitl—Concurrent finding of fact 

— interference. i 

Whore TT | before the Board the firs! point 
raised was with reference to the suggested blending 
or throwing of property self-acquired by the ap- 
pellant's father, into the common stock with the 
pncestral property which he held; the second point 
was the issue as to whether the joint family had 
any interest in the business partnership, to use that 
phrəse in a very broed sense, which hed existed 
between the respondent and the appellant's father for 
some fifteen years f0m1905; andthe third question 
raised was with regard to whether the four deeds 
dated in 1920 by which the pa rtnership was finished 
up and the various properties directly or indirectly 
concerned with the partnership were dealt with was 
a family settlement carried out, on the assumption 
that the joint family properties were involved :_ 

Held, that each of those three questions in the 
circumstances of the case wasa pure question of fact, 
however much incidentally there might have been 
questions of law involved on particular points, and 
since on those three questions of fact the Courts 
below have found concurrently against the e ppellant, 
the Board would not depart from the practice of no 
interfering with a findings of fact. a ae 

. GAURI SHANKAR F 
urease e Council — Scheduled Districts Act, 

1874— Rules ee aes His Majesty's 

prerogative to grant specia ve. rere 

The proviston in the rules for administration 
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of Civil Justice made in pursuance of the Scheduled 
Districts Act, 1874, thet the order of the Board of 
Revenue is to be final do not affect His Majestys’ 
prerogative to grant special leave to appeal to His 
Majesty. Sarpa Mangsa Prasan Sinan v. BADRI Lat 
Sanu PC 673 
—Question whether ancestors of a party 
were inferior holders or tenants, if one of law 

Whether can be raised for first time in second 

appeal. 

The question whether the plaintiff's ancestors were 
“inferior holders” or “tenants” or occupied some 
other position is purely one of law and can be 
raised for the first time in second appeal. Ram- 
OHANDRA WASUDEO v, LAXMAN Ananprao Nag. 784 


-—— Relief— Plaintiff entitled to relief on other 
grounds than those claimed—~Court, when should 
grant it — Ejectment suit — Question of title— 
Plaintiffs title found to be made out—Defendant 
found not tenant — Court, whether can go into 
question of limitation. 

If a Court sees that the plaintiff is entitled to the 
relief which he claims, although on grounds other 
than those put forward in his claim, the Court should 
grant that relief, if the defendants were not thereby 
taken by surprise. A plaintiff, who has established 
facts which would entitle him tothe particular form 
of relief claimed, should not be debarred from obtain- 
ing that relief merely because the allegations or 
some of them had not been established in their en- 
tirety. Where in a suit by a person, claiming to be 
a landlord, for ejectment the question of title is gone 
into, and the Court holds that the plaintiff had made 
out his title,and that the defendants hed made out 
no title, but that they were not the tenantsof the 
landlord. The Court can while proposing to give the 
plaintiff a decree for possession enter into the ques- 
tion of limitation. As the Court only goes into the 
question-of possession of the parties, and asthe onus 
is not on the defendant, it cannot be said that he 
was taken by surprise or has been prejudiced by the 
Court deciding the question of limitation. The 
onus being on the plaintiff, he is the only person who 
ean claim about being taken by surprise. MOHAMED 
Yusur v. MosAMMAD WAHRED Pat. 585 

Rent suit if can be subsequently changed 
into one for use and occupation. 

The nature ofsuits for rent should not be chang- 
ed as one for use and occupation when no alterna- 
tive claim was made in the beginning AMIR OuAND 
vy. SECRETARY OF State Lah. 918 
— Revision~-Government of India Act, 1915 (5 
& 6 Geo, V, C. 61), s. 107-— Ezercise of powers of 

superintendence—Interference in matters judicial 

Be kan of. 4 

rare cases, In order to do substantial iusti 
between the parties, the High Court while eee 
its powers of superintendence under s. 107, Govern- 
ment of India Act, can interfere in matters which are 
not merely administrative but judicial. PREMAN 

Suan v. Benarst Das Lah. 645 


—Sutt to set aside alienation—Absence of clear 
finding that funds left with widow were insufficient 

—Finding, if one of fact- Second appeal, 

Where in a suit to set aside en elienation made by 
a Hindu widow to raise money for a litigation 
there is some evidence on the record to show what 
the funds in the hands ofthe widow were when her 
husband died but the Judge has not given a clear 
finding that the left with her when the litiga- 
tion started were insufficient to meet the DEcessary 
expenses,to be incurred on it, ib cannot be said that 
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the finding isoneof fact and cannot be attacked in 
second appeal, OFFICIAL Receiver, DRLHI v. KISHEN 
Lar Lah. 922 
Precedents—Conjlicting rulings—Duty of Court. 

It is always more or lessdangerous, when discuss- 
ing authorities on a particular provisicn of law to 
cite cases upon entirely different provisions of law by 
way of mere analogy. JAN MUHAMMAD v. AMOLAK Ram 

Lah. 765 
~——Interpretation of ruling must be consistent 
with statute law. 

The Court mustinterpret the ruling consistently 
with the provision of the Statute and not so as to 
make if nugatory. RAJA RAM v. RamesuwaR Bakuse 
SINGH Oudh 605 

Privy Council ruling not tobe discorded in 
favour of ruling of High Court. 

It is open to the Oourt not to rely upon a Privy 
Council case on the ground that it was inapplicable 
but the Judge is hopelessly in error when he refuses 
to follow it because it was of a date anterior to a rul- 
ing of his High Court and that he was bound to 
follow that ruling in preference to the judgment of 





the Privy Council. Mocammap SULTAN BEGUM v. 
SIRAJ-UD-DIN AHMAD Lah. 300 
Prc-emption. 
Ser Muhammadan Law 753 
SEE Oudh Laws Act, 1876, s. 9 cl. (1) 832 





—Partial pre-emption, how far cam be allowed. 
A pre-emptor cannot be allowed to pick and . 
choose and pre-empt only as much property ashe 
considers convenient toget. In that sense partial 
pre-emption cannot be allowed. But the mere fact 
that the vendee has included in the sale-deed some 
property as towhich the pre-emptor has no right of 
pre-emption at all, would not deprive the pre-emptor 
of his right to pre-empt that property as to which he 
has aright. ZAINAB Bist v. UMAR Hayat KHAN 
All. 753 
only at 





—Pre-emptor should have title not 
date of sale but also at date of suit. 

In a suit for pre-emption, the pre-emptor must 
show a subsisting title not only at the date of the 
sale deed forming the subject of the pre-emption 
but also at the date of the suit. Consequently if 
during pendency of suco a suit, a collusive suit is 
instituted to make out a case for substantiating 
the title of the pre-emptor and that suit is decided 
by a compromise entitling him to claim pre-emp- 
tion, no benefit can be derived by the pre-emptor 
from the compromise which is made subsequently 
to the institution ofthe pre-emption suit. Musam- 
MAD ZA¥FAR v. Tas BIBI Oudh 825 
—Punjab Government Notification No. 15926 

of May 11, 1920—Exempting land within Municipal 

limits of Lahore from right of pre-emption— 

Whether covers land brought within Municipal 

limits after Notification Punjab Pre-emption Act 

(I of 1913), 8. & 

The notification of the Punjab Government No. 
15926 dated May 11,1920, exempting tne limits of the 
Lahore Municipality from the operation of the 
Pre-emption Act is wide enough to cover the areas 
which may be included within the limits of the 
Lahore Municipality after the date of the above notifi- 
cation. Hirra LAL v. JIWAN Lahk. 960 
Presidency Towns Insolvency Act dill of 1909), 

s 17. Ser Insolvency . 736 
—s. 40— Rangoon High Court Insolvency 
Rules, r.170—Application for discharge—Atten- 
dance of insolvent, necessity of —Fatlure to appear 
—Effect of. : 

The insolvent’s attendance at hearing of the applica- 
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tion for the discharge on the day fixed in that 
behalf is requisite for the due hearing and consider- 
ation of the applicetion, and the failure of the in- 
solvent to appear on the day fixed for the hearing 
of his application for discharge is a failure to appear 
in the High Court of Judicature on the day fixed 
for his attendance for the purpose in hand. M. B. 
BEAIYAT v. ABDUL MAJID fang. 590 
s. 51. Ser Insolvency 736 
-—s.55—Onus under—Transfer by insolvent 
challenged as not made bona fide and fer 
constderation—Onus, if on Official Assignee— 

Official Assignee, tf bound to prove both want of 

good faith and absence of valuable consideration. 

Under s. 55, Presidency Towns Insolvency Act, 
as it stands, the onus is on the Official Assignee 
and not on transferee that a transfer sought to 
be sèt aside was not made in good faith and for 
valuable consideration. In order that such a trans- 
fer should be excluded from the operation of the 
section, there are two essential elements in the 
transaction that must be proved: (1) that it was 
made bona fide, and (2) that it was made for 
valuable consideration. If the Official Assignee 
proves that the trensfer was made within two years 
of the insolvency and elso that it was made either 
not bona fide or without valuable consideration he 
18 entitled to obtain an order setting aside the 
transfer, upon the ground that it has been proved 
that the trunsfer under consideration does not con- 
tain both the elements that are requisite fur its 
validity as against him and, therefore, that it fells 
to be set aside under s.55. The Official Assignee 
need not discharge the burden of proving absence 
of both good faith and valuable consideration, but 
he must, inorder to succeed, discharge the burden 
of proving the absence only of one of these 
elements, OFFICIAL ASSIGNEE 4. BUBALA DABI 

Rang. 435 
—s 75,61. 2, 5. 85—Power of Insolvency 

Court to order payment of sums out of insolvency 

estate for the defence of the insolvent against a 

criminal charge. 

An Insolvency Court has power to order the pay- 
ment of sums out of the estate of the insolvent in the 
hands of the Official Assignee for the defence of the 
insolvent against a criminal charge, especially where 
the Official Assignee is of opinion that it is desirable 
from the point of view of the creditors generally that 
the criminal proceedings snould be adequately de- 
fended. 

The word ‘support’ in s. 75 of the Presidency Towns 
Insolvency Act is wide enough to justify the making 
of such as allowance. ALAGAPPA OC. ETTIAR v. OFFICIAL 
ASSIGNEE Mad. 947 
Principal and agent—Company with unlimited 

power to borrow— Director borrowing without 

authority—Money used by company— Implied 
promise to repay. 

Per Kania, J.—When an agent borrows money 
for a principal, without the authority of the 
principal, but if the principal takes the benefit 
of the money so borrowed or when the money so 
borrowed has gone into the coffers of the principal, 
the law implies a promise to repay. The lender 
has not advanced the money as a gift but has 
given themasa loan, and the principal having 
received the. benefit of the money, the law implies 
a premise to repay, 

There appears to be nothing in law which 
makes this principle inapplicable to the case of 
a joint stock company when the borrowing 
power of the company itself is unlimited. The 
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position, would be that the principal (the company) 
through its agents (the directors or the managing 
agents) had borrowed money which the principal 
had not authorised the agents to borrow. How- 
ever, the money having been borrowed and used 
for the benefit of the principal, either in paying 
its debts or for its legitimate business, the com- 
pany cannot repudiate its liability to repay on 
the ground that the agents had no authority from 
the company to borrow. T. R. Prarr BOMBAY, DTD , v. 
E. D. Sassoon & Co., Lp. Bom. 126 
— ~-~—-— Ratification - Essentials of. 

In order that there may be a valid ratification 
there must be not only a knowledge of the fact 
to be ratified, but also an intention to ratify, and 
that the principal must do sometaing more than 
merely stand by and let his agent act in the way 


he chooses Non-intervention by itself is not rati- 
fication. UNIon BENEFIT GUARANTEE Co., Lirp. y. 
THAKARLAL P. THAKAR Bom. 769 


-- :—— Ratification of acts of agent by principal 
after expiry of limitation — Ratification, if 
effective. 
Where the ratification of the act of an agent, by 

the principal, is made after the expiry of the period 

of limitation, the ratification is of no effect. PUNJAB 

ZAMINDARS BANK, LTD., LYALLPUR v., MADAN Mogan 

SINGH Lah. 957 

Procedure — Inconsistent pleas and pleas in 
alternative can be raised by parties— Pleadings. 
The Courts have to observe the rules of procedure 

but they must always remember that procedure ig 

only ancillary to the primary objects for which the 

Oourts exist, namely administration of justice between 

parties, and the Oourt ought to know that a party can 

raise inconsistent pleas or plead in the alternative. 

PREMAN Buas v. BENARSI Das Lah. 645 

Promissory note— Execution admitted—Executant 
must show that it was without consideration. 

Where the executant is a literate man who admits 
that he executed the promissory notes, which recite 
that consideration passed, the onus lies heavily on 
him to show that the promissory notes were without 
consideration. ALLAH Bak.su v. Dost MUHAMMAD 

E Lah, 487 

—Noie inadmissible in evidence — Suit on 

original consideration — Maintainability — 

Distinction between note executed for antecedent 

debt and for contemporaneous loans—Theory of 

ya hala payment — Evidence Act (I of 1872), 

s. 91. 

Where a promissory note is given for an anteced- 
ent debt and the note turns out to be inadmissible 
in evidence being insufficiently stamped, a suit can 
be brought on the original debt. 

The better opinion with regard to contem por- 
aneous loans and promissory notes is that where 
the promissory note is the consideration for tne 
loan the debt cannot be proved aliunde and this 
view is in accordance with s. 91 of the Evidence 
Act. Whether a promissory note is given ag a 
conditional payment or evidences the contract 
itself depends on the fucts but where the promissory 
note itself contains all the terms in the absence 
of any evidence to the contrary, it must be accept- 
ed as the pana i pone aliunde can be 

roved. A great deal must depend upon w 

a the face of tne document. hat appears 
Where the plaintiff sold a certain quantity of 

paddy to the defendant and the defendant gave a 

promissory note to the plaintiff for the price of the 

paddy and the document wis inadmissible being 

unstamped y 
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Held, that the promissory note was given only as 
a conditional payment and the plaintiff was entitled 
to sue on the original debt. RAMASWAMI PILLAI v. 
MURUGIAH PaDayaCal Mad.273 FB 


Provincial Insolvency Act (V of 1920) s. 4. 
Sze PROVINCIAL INsonvency Act, 1920, s. 28 (2) 
732 
See Provincial Insolvency Act, 1920, s. 55 (a) 441 
S. 4—Transfer by insolvent more than two 
years before insolvency petition — Creditor's 
application to enquire into bona fides of transfer 

—Jurisdiction of Court to enquire. 

Where an insolvent transferred certain immovable 
property two months more than? years before he 
filed an insolvency petition and one of the creditors 
applied under s. 4, Provincial Insolvency Act, alleg- 
ing that the transfer was wholly fictitious and 
praying that the Court may look into the bona fides 
of the transfer: 

Held, that the Court had jurisdiction to enquire 
into the bona fides of the transfer at the request of 
creditor. Mauna Ba Ev. Maune Kyr Rong 687 

8s. 4, 75 (1), 37—8.4, scope of— Order 
refusing to enter claims of creditor after 
annulment—Appeal, if lies—Remedy of creditor, 

Where the District Judge hes relied on s. 4 of 
the Provincial Insolvency Act and purported to 
decide the case under that section, a second appeal 
lies under s.75(1). Section 4, gives the Insolvency 
Court no power to decide questions of the nature 
therein describedafter the adnjdication had been 
annulled. After that stage has been reached, the 
powers of the Insolvency Court are limited by 
8 








The remedy of the aggrieved creditor lies in 
challenging the order of annulment of adjudication, 
and so long as that order is unchallenged, he has 
no remedy in the Insolvency Oourt. J.N Muonpara 
REOEIVER OF THE ESTATE OF WALI MOHAMMAD & IBRAHIM 
p, Nemst RAJPAL & 0. Nag. 981 
s. 6 (d)—Intention — Inference from 

circumstances — Person carrying on business 
extensively, closing place of business and leaving 
locality in unaccountable manner — Whether 
indicates intention to defeat or delay creditors. 
The question of intention is always a difficult one 
for Courts to decide and direct evidence in proof of 
intention is well nigh impossible. Intention is a 
question of fact and has to be inferred from the facts 
and circumstances of each case. Where the debtors 
have been carrying on at one time a fairly extensive 
business, for them to close their place of business 
and leaving the locality in an unaccountable manner 

and taking residence within the territories of a 
Native State are clear indications of an intention to 
defeat or delay creditors within the meaning of 
s. 6(d), Provincial Insolvency Act. MUNI LAL v. 
Bazi Doan BANK, LTD., HOSHIARPUR Lah. 151 


ss. 9, 25—Act of insolvency — Fraudulent 
transfer-~Evidence of similar transfers—~Relevancy 

—Jnability to pay debts—Tests. 

In determining wether a transfer by a debtor is 
a fraudulent preference, the Court can take into con- 
sideration other acts of preference committed by the 
debtor shortly before and shortly after the particular 
act in question. 

The scheme ofs.25 of the Provincial Insolvency 
Act is that a debtor in order to escape adjudication 
on a well-founded petition and act of insolvency 
must satisfy the Court that he has a present ability 
to pay his debts. It ismot sufficient for him to show 
that his essets exceed his liabilities and $hat ne will 

| 
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be able to pay in the more or less distant future. 
CHIDAMBARAM CaeTtiar v. Datvant Acur Mad. 348 
ss. 24 (1) (a), 25. (2)— Application by 
debtor to be adjudicated insolvent — Allegation 
by creditors that he was not unable to pay debts 

—Duty of Court to take evidence tendered — Held, 

order refusing to adjudicate was proper. 

Where a debtor applied to be adjudicated an in- 
solvent, and tne creditors contended that, though the 
debtor had been arrested once in execution, yet there 
wasno reason to believe that he was unable to pay 
his debts, or anything more than unwilling to pay 
his debts, although the Court under s. 24 (1) (a), 
Provincial Insolvency Act is not bound to do so, yet 
it is entitled to hear further evidence. In fact under 
such circumstances the Court is bound to take the 
evidence tendered to it and to pass orders refusing 
to adjudicate the petitioner, if necessary. RAMDEO v. 
PREETAM SINGA Kang. 588 

ma § 25. Sze Provincial Insolvency Act, 1920, 

s. 9 348 
--—-— §, 25 (2). See Provincial Insolvency Act, 

1920, s. 24 (1) (a) 588 
85.28 (2), 4 — Application under s. 4—~ 

Whether a proceeding within the meaning of 

s.28 (2)—Leave of Court, necessity of, before 

instituteon—Held, that by implication leave of 

Court was asked for and there was sufficient 

compliance) 

An application was made under s. 4, Provincial 
Insolvency Act praying for a declaration tnat the 
scheduled property belonged to the insolvent and 
for a direction that the Official Receiver might sell 
the property for the benefit of the general body of 
creditors: l 

Held, that these proceedings were proceedings 
which come within the provisions of s. 28 (2), und 
that, therefore, leave to institute the proceedings 
must first of all have been obtained and that the 
application required the previous sanction of the 
Court before it could be procee led with; 

Held, also that in the particular case as the 
Court's attention was brought to the fact that the 
Official Receiver had at the request of the appellants 
declined himself to take proceedings and he was 
joined as a party to the application, it could be said 
that by implication the leave of the Court was really 
being asked for and it was, therefore, not necessary 
that a formal request should be made to the Court for 
leave either to start the proceedings or to continue 
them inthe name of the Official Receiver. VAVILALA 
VASUDEVA BASTRI 9. YARLAGADDA ANNAPURNAMMA GARU 

Mad, 732 
—§ 28 (7),78—~Annulment of adjudication 
—Suit against insolvent — Limitation — Plaintif, 
whether entitledto exclude entire period from 
presentation of petition to annulment of 
adjudication or only from date of adjudication 
to date of annulment—Rule of relating back, scope 











of. 

In computing the period of limitation for a claim 
against a person who has been adjudged insolvent 
but whose adjudication has been annulled the period 
to be excluded under s. 78 of the Provincial Insolvency 
Act is only the period of time between the date of the 
adjudication and the date of the annulment. The 
plaintiff isnot entitled to exclude the whole of the 
period between tne presentation of the petition and 
the annulment of the adjudication on the legal fiction 
that ine adjudication relates back to the date of the 
presentation of the petition. RENIGUNTLA VENKATA- 
RAMAYYA V. THALLAM SUBBARAYADU Mad. 186 
$8.28, 59—Power of Hindu father to sell 
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joint family property including son's interest 

therein, whether vests in Receiver - Receiver, 

whether empowered to sell such property. 

The Provincial Insolvency Act, does not empower 
a Receiver to sell anything more than the property 
ofthe insolvent which vests in the Receiver by reason 
of the adjudication. 

The power ofa Hindu father tosell the joint 
family property, including the interest of his son, 
is not “property of the insolvent” which, by reason of 
8. 28 of tne Act, vests intne Receiver, and which, 
by s.59, he is empowered to sell for distributing 
among the creditors, 

Therefore the Receiver is precluded from selling the 
joint family property including the interest of tne 
son which does not vest in him by reason of the 
adjudication. NILKANTHA NARAYAN ‘Tewari 9. 
DEBENDRA Natu Roy Pat. 167 

s. 39-—-Moffusil Insolvency Court— Surety 
for insolvent—~Power of Court to enforce surety's 
liability by passing summary orders—-Assignment 
of surety bond, whether necessary—Power to 
enforce surety's liability after annulment of 
adjudication. 

A Courtexercising jurisdiction under the Provin- 
cial Insolvency Act has power to enforce the liability 
ofa surety by pessing summary orders without 
assigning the surety bond tothe creditors and 
leaving them to sue on the bond, even though there 
is nọ express provision in the Act correspond- 
ing to s. 30 (2) of the Presidency Towns Insolvency 
Act. : 

The annulment of an adjudication under g. 39 of 
the Provincial Insolvency Act, does not put an end to 
the jurisdiction of the Insolvency Court and the Court 
may pass an order for enforcing a surety bond even 
after annulment ofthe adjudication under s. 39. 
SUBRAMANIA AYYAR v, VENKATRAMA RAJU Mad. 71-7 

S. 41 (2) (C)—Conditional discharge under— 

Such discharge, tf concludes insolvency proceedings 

—Condition in regard to after-acquired property — 

Effect of. 

A conditional discharge under the provisions of 
el. (c), s. 41 (2), Provincial Insolvency Act, is just as 
much a discnarge as an absolute order of discharge, 
and concludes the insolvency proceedings. The fact 
that a condition in regard to after-acquired property 
is imposed merely gives the creditors a right to pro- 
ceed against such property when it is acquired by 
the discharged insulvent. A K M.S. UsErryar 
Firm v. Daw PWA Tuer Rang. 342 
- S. 43—Order of annulment of adjudication 

~—Hffect—Acts theretofore, done by Court— Validity 

-- Order of annulment in- force — Insolvency Court, 

if has jurisdiction to demand refund from creditors 

—Case decided under s. 4— Second appeal— 

Competency. 

Once an order of annulment of adjudication has been 
passed under s. 43, Provincial Insolvency Act, there 
ceases to be an insolvent or any Receiver. All 
acts theretofore done by the Court are valid and 
subject to that tne property of the debtor vests in 
Such person as the Uourt may appoint, and in 
a of any such appointment in the debtor him- 
self, 

Consequently, so long as the order of annulment 
of adjudication is in force the Insolvency Court 
has no jurisdiction to demand a refund of money 
‘from the creditors to whom a dividend had been 
distributed. It is at least doubtful whether the 
District Judge has jurisdiction to entertain an 
appeal against tne order refusing to enter claims 
‘of a particular debt in the schedule after the ad- 
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been annulled, J. N. Munpara, 

Estate oF Want MOHAMMAD & 
IBRAHIM v. NEMSI RAJPAL & Co, Nag. 981 
ss. 51, 52 ~ Decree against Hindu father 

and son—~Attachment of son's share — Subsequent 

insolvency of father~Right to sell son's share, 
whether passes to Official Receiver — Effect of 
attachment. 

When once a decree passed against a Hindu father 
and his son has been followed by an attachment of 
the son's interest in the joint family property the 
normal power of the father to alienate it for his 
debts ceases from the date of attachment and his 
right cannot thereafter be transferred on his ivn- 
solvency to the Official Receiver; and there can be no 
difference between a case where the son's interest is 
made liable inan action brought by a person with 
whom the father has contracted anda case where the 
son’s share is made liable in an action in which the 
son is sued in respect of hisown contractual liability. 
OFFICIAL Receiver, Mast GoDAVERI, Rasa:.MUNDRY v. 
IMPERIAL BANK OF INDIA AT Rasanmunpry Mad. 726 

s. 52—If applies only to movable property 

—Immovable property attached by executing Court 

—Whether in custodia legis, 

Under s. 52, Provincial Insolvency Act, it cannot 
be said that the Receiver is entitled to get posses- 
sion only of immovable property or that the execut- 
ing decree-holder should be entitled to a charge 
for his costs only if the property is movable. Im- 
movable property atteched by an executing Court is 
in custodita legis and must, therefore, be deemed 
to be in possession of the Oourt. LAKSMI OIL 
Minis Co. v. SUKHDEO KANHAIYALAL Nag. 661 
S., 52—Recewer in s. 52, if includes interim 

Receiver—Right of interim Receiver to be placed 

in possession of property attached in execution, 

Section 52 clearly contemplates the presentation 
of an application under that section before the ad- 
judication of insolyency, and, therefore, the word 
“Receiver” must in such a case include an interim 
Receiver, who would be the only Receiver in ex- 
istence before adjudication. He is, therefore, entitled 
to ask to be placed in possession of the property 
attached in execution of the decree-holder’s decree 
and he isectitled to sell that property. Laxmz QIL 
Mints Oo. v SuKHDEO Kan. AIYALAL Nag. 661 
Ss. 53—Transaction ab initio a nullity— 

Whether can be formally annulled—Annulment, 

when can take place. 

Where a transaction is ab initio a nullity 
it cannot be formally “annulled”. It can only 
be declared invalid. Annulment applies to voidable 
transactions such as those lying under s. 53, Insol- 
vency Act, which are good until avoided and annul- 
led. Maung Ba E v. Maune Kyi Rang. 687 
- S. 54-—~T'ransfer that may be deemed void 

under s. 54--Whether void ab initio—Transferee, 

if in lawful possession until transfer is set aside 

—Liability for mesne profits. 

The word ‘void’ in s. 54, Provincial Insolvency Act 
means ‘voidable’. lt is clear from sub-s. (2) of s. 54, 
Provincial Insolvency Act thata transfer that may 
be deemed void under this section is not necessarily 
void ab inttto, and itis void only as against the 
Receiver while remaining valid as between the 
parties to the transaction, Consequently, such a 
transfer is not void ab 2niti0 but is merely voidable. 
The transfer is valid until set aside aud being in 
lawful pessession, the transferee is not liable for 
mesne profits. BALKRISANA w DIGAMBARDAS | 

Nag. 689 
——— ss? 55 (a), 56 (3), 4—Rayment of money by 


judication had 
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aebtor to creditor between commencement of in- 

solvency proceedings and date of adjudication— 

When protected—Payment in violation of s. 55 (a) 

—HKefund — Interest on sum, right to. 

The payment of money by the debtor to his credi- 
tor between the commencement ofthe insolvency 
proceedings and the date ofthe order of adjudica- 
tion is only protected if the person who receives the 
money has no notice of the presentation of an in- 
solvency petition by or against the debtor. But if 
the money is received by the creditor with notice of 
the presentation of the insolvency petition, it is not 
protected and the creditor may be compelled to return 
it to the Receiver. By the order of adjudication the 
property of the insolvent vests in the Court or the 
Receiver and under s, 28 of the Provincial Insolvency 
Act the order relates back to the date of the filing of 
the insolvency petition. Where the creditor has 
received a sum ofmoney from the insolvent in viola- 
tionof the provisions of s. 55 (a)ofthe Act, the 
money received by him continues to belong to the 
estate of the insolvent, which vested in the Receiver. 
Section 56 (3) read with s. 4 gives jurisdiction to the 
Insolvency Court to pass an order against the credi- 
tor to refund the amount which appertained to the 
estate of the insolvent. Jinwar GANGASA C.iawre v. 
Mr. W. B, DAMLE Nag. 441 
8. 56—Official Receiver allowing decree to 

be passed by gross negligence— Suit by creditors to 

set aside decree—Maintainability—A pplication by 

Oficial Receiver to set aside decree, whether bars 

creditors’ suit—Civil Procedure Code (Act V of 

1908), O. IX, r. 13. 

Where, after a Hindu, was adjudicated insolvent 
and his property had vested inthe Official Receiver, 
and sons of the insolvent born after adjudication filed 
a suit for partition and the Official Receiver by his 
gross negligence allowed an ex parte decree for parti- 
tion to be passed and the creditors filed a suit fora 
declaration that the partition decree, being the 
result of gross negligence on the part of the Official 
Receiver, was not binding upon the estate: 

Held, thatthe suit was maintainable. Proceeding 
against the Official Receiver under s. 56 of the 
Provincial Insolvency Act was not the only remedy 
of the creditor ; 

Held, further, that the fact that the Official Recei- 
ver had made an unsuccessful application for set- 
ting aside the partition decree under O. IX, r. 13, 
Civil Procedure Code was no bar to maintainability 
of the suit by the creditors; 

Held, also, that the suit was not barred because 
the Provincial Insolvency Act contained a provi- 
sion for proceeding against the Official Receiver 
under s. 56. PapPpANAIOKENPALAYAMPUDUR Rama VILAS 
Nipai, Lp. v. Pera NAICKEN Mad. 723 
--—— S$. 56 13). SEE Provincial Insolvency Act, 

1920, s. 55 (a) 441 
— $, 59 See Provincial Insolvency Act, 1920, 
s 28 167 
wo — 8, 75—Civil Procedure Code (Act V of 

1908), s.115—Cases under Provincial Insolvency 

Act — High Court, when can act under Civil 

Procedure Code~Appeals and revision—Action 

under Civil Procedure Code, if can be taken— 

Interlocutory order, whether decision — Order 

tmpleading legal representatives of deceased debtor 

—Appeal against such order—Revision, maintain- 

ability of. 

In insolvency cases the High Court has power to 
act under the Code of Civil Procedure only subject 
to the provisions of Provincial Insolvency Act. 
Where therefore the Insolvency Act specifically 
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provides for appeals and revisions in 2 particular 
manner any action taken under the Codeof Civil 
Procedure will not be subject tothe provisions of 
the Insolvency Act but will be in contravention of 
those provisions. -The Provincial Insolvency Act is 
A special law and in the absence of any specific 
provision to the contrary the Code of Civil Procedure 
cannot limit or otherwise affect the provisions of the 
Insolvency Act. The word “decision” hus an element 
of finality so far as a particular.Court is concerned 
and an interlocutory order of a Court cannot be said 
to be a decision of that Court. 

Where in an appeal the District Court passes an 
order impleading the legal representatives of the de- 
ceased debtor, it does not arrive at a decision but only 
passes an interlocutory order and consequently no 
second .appeal lies. The High Court cannot also 
interfere in revision with the order for the same 
reason. WaALI MOHAMMAD v Hiean LAL All. 311 
~--—e——§. 75 (1). See Provincial Insolvency Act, 

1920, s. 4 
s. 78. Ses Provincial Insolvency Act, 1920, 
s. 28 (7) 186 
Provincial Small Cause Courts Act (IX of 

1887), ss. 8, 31,16—Held that the suit was not 

for rent and that ss. 8, or 3L did not apply—Suit 

tried by Munsif—Right of appeal. 

The plaintiff was the purchaser of arrears of 
payment undera kabuliyat; he released apart of 
his zarpeshgi lease and then agreed to pay as profit 
on account of raiyati right the sum of Rs. 28; he 
was paying as mortgagee and not as a tenant (there 
being no relationship of landlord and tenant between 
the parties), and the relationship of mortgagee and 
mortgagor existed. The suit was not for accounts 
but to recover surplus collections received by the 
mortgagee efter the mortgage had been satisfied: 

“ Held, that it was impossible to hold that it was a 
payment of rent. Neitherthe agreement of the 
parties nor the will ofthe Judge could make this 
anything other than a Small Cause Court suit and 


winih 





- not excluded by the Arts. 8or 31 of the Smell Cause 


Courts Act and whetner the Judge trying the suit 
announced that he was trying as a Munsif or not 
made no difference, ass. 16 excluded Munsifi 
jurisdiction and gave jurisdiction as a Small Cause 
Court and Small Cause Court only; consequently an 
appeal against his decision did not lie. IKUKUR 
Sanu v. BIBI SALIHAN Pat 102 
—ss, 15, 25, Sch. H, Arts. 35 ID—Suit for 
compensation for wrongful act of defendant— 
Wrongful act falling under Chap. XVII, Penal 
Code—Suit, if triableby Small Cause Court—Act, 
not necessary penal—Claim for compensation 
bona fide—Art. 35 (ii) whether applies. — 
When upon the case laid in the plaint it is 
clear beyond any shadow of doubt that the defen- 
dant had committed an offenco punishable under 
Chap. XVII of the Penal Code, the jurisdiction 
of the Small Uause Court to try such a suib is 
barred; but where upon the facts stated in the 
plaint the case ageinst the defendant is that his 
action was wrongful or illegal but not necessarily 
penal so as to bring him within the purview of 
the Penal Code, the jurisdiction of the Small 
Cause Court is not at all barred. In short and 
without referring to the. other circumstances, if 
upon the plaint a question of a bona fide claim 
on behalf of the defendant is obvious, then Art. 35 
(ii), Provincial Small Cause Courts Act, will have no 
application. Buarosa Sine: v. JaauRI Sao Pat. 937 
—--—§ 16. Sx Provincial Small Cause Courts Act, 
1887, s. 8 102 
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— -—- S, 17—Discretion of Courtto allow time 
‘for deposit of security—-Whether justifies non- 
deposit for indefinite period. 

he provisions of s. 17, Provincial Small Causs 

Courts Act, as regards the deposit of the amount 

_ due from the defendant under the ‘decree, are di- 

rectory and not mandatory and it is open to 

the -Court in appropriate cases to extend the time 
within which the deposit is to be made. But these 
words do not give an unlimited license to the defen- 
dant and. “certainly „are no justification for 
not depositingfor an indefinite period the decretal 

amount as: directed by the section. BARKAT Ram v. 

KUGGAR JLECTRIO Srorss, LupalAna’ Lah. 518 (a) 

~§. 25. Sse Provincial Small Cause Courts 

Act, 1887, s. 15 . 937 

—~§. 25—Findings by lower Court regarding 
genuinenzss of signature—-Whether one of fact— 
Revision, tf lies. ; 

The finding regarding the genuinsness of signature 
arrived at by the lower Court by taking, into 
consideration the evidence ofthe hand-writing ex» 
pert is clearly one of fact based on due consideration 
of the evidence both direct and circumstantial, and 
is not open to challenge in revision. Mr. G. A Heven 
v. SULTAN KHAN Oudh 150 
~S., 25—Interference in revision — When 

proper—Held on facts that though the question 

involved was one of law, interference would 
perpetrate injustice. 

The Court should not ordinarily exercise its dis- 
‘cretionary powers in revision under s. 25 of the 
Provincial Small Cause Courte Act, if no injustice 
has been done. The question whether interference 
_should be made ornot under this section must 
depend upon the facts and circumstances of each 
case. 

Held, that it was no doubt true that the ' question 

raised on behalfof the applicant was one of law being 

one of limitation,and the Court was not precluded from 
interfering’ with the lower Court's decision on that 
ground but’after careful consideration of the facts 
and circumstances of the case, far from furthering 
any ends of justice the Court would be perpetrating an 
injustice in interfering with the decree of the lower 

Court. ©. P. CLARĶE v. AGua Aziz Kuan Oudh 389 

S. 25—Revision—When proper—Question of 
limitation. 

The powers conferred by s. 25 of. the Small Cause 
Courts Act are purely discretionary and are not to be 
exercised. unless it appears taat some substantial 
injustice has resulted from the decree of the Court of 
Small Causes. Where, therefore, it is alleged the 
Judge of the Small Cause Court had committed an 
error in deciding the question of limitation but no 
injustice had been done, the revisional powers under 
s. 25 will not be used. Lan JOGENDRA Bakssa SINGH 


_ 














V, Mr. ANDREWS A. FERNS Oudh 423 
—+—=~-§, 31. See Provincial Small Causs Courts 
102 


Act, 1887, s. 8 . 
——— Seh, il, Art. (4), sub-cl. (c) as amendéd 


by Bombay Act Vt of 1930 —Tenancy-at-will—. : 


Suit for ejectment based on tenancy-at-will— 
Whether cognizable by Small Cause Court~ 
igs of Property Act (IV of 1882), s. 11], 
Cl. 

A tenancygat-will is a. tenansy so long as both 
parties are willing to’ continue it. If one party 
‘gives notice? of his desira to determine the leass, 
then, the leass has determined either by efflux of 
the time limited thereby, namely, tha duration of 
the will of tha parties,- or under el. (A), s. 11], 
Transfer of Property Act. A suit for ejectment of 
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a tenant undef such terms falls within sub-cl. (c 
inserted by Bombay Act (VI of 1930) in cl. (4 
Ech, IT, Provincial Small Cause Courts Act, and is 
cogaizable in the Small Cause Court. Bai JivKorn 
Laks. MIRAM v. HIMATLAL QGIBDAARLAL PAREKA 

Bom. 210 (a) 
~——————- SON, H, Art, 8—Butlding actually used as 
‘shop but capable of being used as residence 

Whether a‘house'—Suit for arrears of rent of 

such building, if a small cause suit. 

A building actually used as a shop, but capable of 
use as aresidence,isa house forthe purposes of 
Art. 8 ofthe Second Schedule to the Provincial Small 
Cause Courts Act. Consequently, a suit for arrears of 
rent of such a building is a Small Oause Court 
suit Kesco RAM v. MUNICIPAL COMMITTEE, ABBOTTABAD 

x Pesh. 207 
13— ‘Theka’ given to 
defendant to collect dues from bazars as payment 
of fixed sum—Suit for recovery of theka money 

—Whether cognizable by Small Cause Court. 

Where the plaintiff does not sus for enforesment 
of payment of any “malikana”, “haq”, or cesses and 
defendant did not occupy the bazar and was not 
liable for payment of any rent, malikana, haq or 
cesses but was sued on the basis of the contract 
under which be agresd to pay a sum of money 
every year in consideration of his being given the 
theka of the bazar: 

Held, that cls. 8 and 13, Second Schedule, Small 
Cause Courts Act refer to suits against persons who 
actually occupy or uss the land or other property for 
which they are liable to pay rent of “malikana” 
and “kag,” ete, but nave no application to the casa 
of a person in the position of a defendant who 
holds an intermediate position between the owner 
and the occupier of the land: 

Held, also that such a ‘theka’ means only a right 
to realize the “tah-bagart” and other dues from the 
shop-keepers who attend the bazar. BEJARIY. AasMap 








ALI KHAN Oudh 408 
—Art.35 (I). Sze Provincial Small 
Gauss Courts Act, 1837, s. 15 937 


Punjab Alienation of Land Act (XIII of 1900), 
s. 2 (3)—Trees, if come within definition of 
land — Liability to attachment and sale in 
execution, 

As tress cannot be brought within the four corners 
of the definition of ‘land’ in s. 2 (3), Panjab Alienation 
of Land Act, trees are not subject to the pro- 
visions of the Land Alienation Act and are liable 
to attachment and sale in execution of a decres, 
COLLECTOR, DERA ISMAIL Kuan y, Ram CHAND 

Pesh. 106 

—8S, 3, 21--Gift made in goad faith for 
religious or charitable purposes—Sanction of 
Deputy Commissioner, if necessary -- Jurisdiction 
of Civil Court. 

It a gift can be held to be in good faith for a 
religious or charitable purpose, the question of ths 
sanction by the Deputy Commissioner does not arise 
at all, Section 3, Punjab Land Alienation Act, dueg 
not provide that if a gift is made in good faith for a 
religivus or charitable purpose, then the Deputy 
Commissioner shall sanction the same; on the other 
hand, it debars the jurisdiction of the Deputy Oom- 
missioner tu consider the question of sanction in the 
case of a gift made in good faith for a religious 
or charitable purposs, ‘Therefore, s. 21, does not 
oust the jurisdiction of the Civil Courts to decide 
whether the gift is madg in good faith for a 
religious or charitable purpose. Deputy ComMissiongR, 
Kanaga v, "IHAKA RAMGOPAL TEMPUH Lah; 672 


- 
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Punjab Court of Wards Act (I! of 1903), s. 31 

(3)—Provisions of sub-s, (3) are imperative, 

The provisions of sub-s. (3) of s. 31, Punjab Court of 
Wards Act, are imperative and the execution Court 
has no jurisdiction to proceed with the execution or 
issue any attachment or other processin execution 
until and unless the certificate referred to in that 
sub-section is produced. Firm GODRA Ram JIWAN 
Das v. Court or Warps, Matix Dost MUHAMMAD Kuan 

E Lah, 242 
s. 31 (3) (2)—Decree against Court of 
Wards, whether covered by sub-s. (3)—Sub-ss. (2) 

and (3), whether independent. i 
_ Sub-section (3) of s. 13, Punjab Court of Wards 
Act relates not only to execution of decrees passed 
against the ward and but also to execution of decrees 
passed against the Court of Wards. It applies to all 
fresh proceedings in execution, and the only exception 
created inthe’ sub-section is in respect of decrees 
which relate toa transaction subsequent to the date 
of the notification under s. 9. 

It follows from’sub-s. (2) of s. 31, Punjab Court of 
Wards Act, that the proceedings would be resumed as 
soon as the necessary certificate was produced, It 
is, therefore, not necessary to make any separate 
provision for the proceedings in execution being 
continued after the production of the certificate. 
‘Therefore sub-s. 3, must be taken to be independent 
of sub-s. 2. FieĮm GODHA Ram JIWAN Das v, Court or 


——, 





Warps, MALIK Dost MUHAMMAD Kyan Lah. 242 
Punjab Customary Law, what is. 
There is no such thing as the Punjab 


Customary Law in the same sense that there is a 
Hindu Law ora Muhammadan Law. The expres- 
sion is nothing more than a convenient phrase for 
describing certain customs which long experience 
“has shown frequently govern tribes occupied in 
agriculture and forming compact village com- 
munities throughout the Punjab. In the case of any 
particular tribe, it does not follow that because 
they are governed in certain cases by certain 
customs it follows as a matter of course that they 
have adopted or followed the entire body of cus- 
toms common to various agricultural tribes. MISRI 
Lat v. BABU LAL Lah. 844 
‘Punjab Government Notification No. 15926 

of May 11,1920. Sex Pre-emption 660 
Punjab Land Tenures—lWater-mill, if governed 
_ by the Punjab Tenancy Act (XVI of 1887)~ Heir 

of last owner of water-mill—Rights to succeed to 

rights of last holder in it--Garden—Suwit for land 
occupied as garden by deceased tenant-at-will— 

Decree for possession, if can be passed—Right of 

plaintiff to remove trees. 

The site of a water-mill is not governed by the 
Punjab Tenancy Act. Hence a person who is the 
heir of the last owner of a water-mill is entitled 
to succeed to the rights of the last holder in it. 
` But it is different with respect to a garden, and 

-a suit for land cceupied as a fruit garden is a 
suit for land within the meaning of the Punjab 
Courts Act. Where a person is entered as tenant- 
-at-will of a garden, on bis death it must be held 
-that the tenancy has come’to an end. His heir 
is not, therefure, entitled to a decree for possession 
though he is entitled to remove the trees. Usacar 
Sines v. BHAGWANA Lah. 975 
Punjab Limitation (Custom) Act(I of 1920), 

s. 8— Entitled to impeach the alienation’, 

meaning of—Persons whose rights are lost, if 

included. 

From the words “enfitled to impeach the aliena- 
tion” used in s. 8, Punjab Limitation (Custom) Act, 
1920, it appears that the Legislature #htended to 
jnclude those persofis only who possessed in praesenti 


[1936 
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any right to challenge the alienation and to exclude 
those who either possessed no such title or having 
possessed it had lost it by their own act or by the 
operation of law. <A right once lost cannot be 
regained and any decree obtained by those 
whose right subsists cannot entitle those who 
have lost tneir right to obtain possession on the 
basis of that decree. By no’ stretch of language, 
therefore, can the word “entitled” be taken to in- 
clade those whose title is notalive. Iù its ordinary, 
grammatical sense also the word “entitled” 
is. not equivalent to “were entitled’ -or “had 
been entitled” o “may have been entitled” and it 
will be straining the language too far if the signi- 
fication of this word is so, extended as to cover 
that title also which no longer exists and has 
been extinguished before the decree 1s obtained. 
INDER SINGA v. Mian SINGA Lah. 369 
Punjab Minor Canals Act (IH of 1905), ss. 43, 

60—Decision as to whether a particular water- 

course ig covered by the Act— Considerations— 

Mention in Settlement Records—Hffect—Enquiry 

as to source of water tn watercourse — Whether can 

be made by Civil or Revenue Court. 

In order to discover whether a watercourse is 
covered by the Punjab Minor Canals Act, all that 
is necessary is to ascertain from whence the water 
comes and whether that source has been scheduled 
as a canal. The question whether it is covered by 
the Minor Canals Act is one not affected, by any 
recognition or mention of it in the Settlement Re- 
cords, but is one to be determined solely by ascer- 
taining whence the water in this chacnel comes. 

There is nolegal bar to the inquiry, as to the 
source from which the water of a particular water- 
course is derived, being made by eitner a Revenue or 
a Civil Court, Mouamap Hasim Kevan v. Carran Das 

x Pesh, 874 

—8s, 43,60—Dispute regarding rights and 

liabilities in respect of ownership, etc., of scheduled 

canal—Procedure~ Jurisdiction of Civil Court, tf 
excluded. 

The procedure to be adopted in caseof disputes 
regarding rights and liabilities in respect of the 
ownership, construction, use or maintenance of a 
scheduled canal or watercourse is given in s. 43 of 
the Punjab Minor Canals Act, and jurisdiction of 
a Civil Court in connection with such matters is 
excluded by s. 60 of the Act. Mozamap Hasım KEAN 
v. On ITan Das i Pesh. 374 
Punjab Pre-emption Act (I of 1913), s. 8. Ser 

Pre-emption . 660 
Punjab Retief of Indebtedness Act (VII of 

1934), s. 34— Scope of — Whether limited to 

agriculturists. 

Chapter VUI, Punjab Relief cof Indebtedness Act, 
in which s 4 falls, is headed ‘Miscellaneous 
Amendments of the Civil Lew’. “The second proviso 
to the section appears to relate only to agricultural 
land but its other. provisions are not so limited. 
Tosi Ram v. Messrs. E. D..Sasoon & Co., Lro. BOMBAY 

Lah. 960 
Punjab Tenancy Act (XVI of 1887), s. 4— 

Option to build ọn land leased — Building not 

erected—Land, if remains ‘land’ under the Act. 

Where option is given to a personeto built on 
land leased but asa matter of fact no building has 
yet been erected thereon, it is not sufficient to take 
the land out of the definition cf that term in the 





Punjab Tenancy Act. Fazan AHMAD v. Tora Ram 
SINGA Lah, 349 


———— +88. 4(7) (1), 100—Person paying rent, if 
tenant though mukayridar, 
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The question, whether a mukarridar, comes within 
the definition of a ‘tenant’ will have to be decided 
on the conditions on which the land is held by him. 
Where the land has been taken on payment of a sum 
as rent, if is sufficient to bring him within the 
definition of the term ‘tenant.’ FAZAL ArmMap v. TOLA 
FAM SING. Lah. 349 
Rallways Act (IX of 1890), s. 77—Notice under 

s. 77, when necessary—Claim for compensation 

for non-delivery when no loss is. caused—Notice, 

af necessary. 

A notice under s. 77, Railways Act is necessary 
only in the case of loss, damage or deterioration, as 
the wording of the section itself shows, but it is 
not necessary in a claim of non-delivery of goods 
consigned, where there has been no loss, damage 
or deterioration on account of such non-delivery. 
RAMLAL v. AGENT, B. N., Ry. Oo., Lro. CALCUTTA 

< Nag. 867 

—88, 109, 118 -— Compartment, whether can be 
reserved for ice-vendor — Passenger with ticket 
insisting on travelling in it-—Offence, whether 

committe l. 

- The Railway Authorities can set apart carriages or 
compartments which are not for the use of ordinary 
passengers, particularly so, if such setting apart is 
for their convenience and comfort. An ice-vendor’s 
compartment is like a dining car aud is meant for 
supplying cool drinks during the hot season. Such 
facilities are an absolute necessity for the travelling 
public and there would be considerable inconveni- 
ence and discomfort if there were no such provision 
on running trains. It is equally important from 
the point of view of health and hygiene that the 
compartment from where drinks are to be supplied 
should be free from all contagion and infection. 
This would not be possible if members of the 
general public were allowed to occupy ib. Again, 
there would be danger to passengers from the 
accidental bursting of soda water Sr if they 
were to travel in the same compartment. If, therefore, 
the Railway Authorities have set apart a compart- 
ment for the ice-vendor appointed by a company 
which has entered into a contract with them to 
provide drinks, such a compartment would no longer 
be one which is open to the general travelling 
public. Tt would be just like a Guard’s van or the 
Driver's engine room in’ which the public cannot 
claim a right to travel, even though they hold 
tickets. Even where the train is full, there is no 
inherent right in a ticket-holder to enter into that 
part of the train which is not meant for the general 
public. ‘He must wait for the next train or claim: a 
refund. The mere fact that the ice-vendor'’s pass 
does not clearly indicate that he had the wholes com- 
partment reserved for himself is not material, where 
there is a writing put onthe compartment and the 
accused is repeatedly warned that it was such a 
reserved compartment and the offence would, there- 





fore, most appropriately -fall under s. 118 of the- 


Railways Act and not under s, 109. DURGA PRASAD 
v. EMPEROR - All. 17 
———— s. 121. Sse Criminal Procedure Code, 1898, 

s. 246 846 
Rangoon High Court Insolvency Rules, r. 170, 

Ses Presidency Towns Insolvency Act, 1909, s. 40 
os 590 
Ratificatios—Hssentials of. 

In order to establish acase ofratifica tion, it 
is essential thatthe party ratifying should be con- 
scious that an act beyond the authority 
of the agent had been done, and further after 
notice of that fact the party consciously by an 
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overt act agreed to be bound by it or by 
acquiescence in the situation arising thereafter 


allowed the business to continue. In either 
event consciousness of the act done by 
the agent without authority must be proved, 


and, secondly, it should be proved that, after 
notice of such unauthorized act, the principal adopt- 
ed the transaction, . T. R. Prarr (Bomsay), Lrp. v. 
E. D. Sassoon & Oo., Lro. Bom. 126 
Record of RightS—Hvidentiary value of. 

The Record of Rights has a presumptive evi- 
dentiary value. Under ths law the entries must 
be presumed to be correct unless the contrary is 
proved by evidence. Nrrat Lat Dutta v. GOBINDA 
B.usaan SEN , Pat. 695 
Reglistration—Partition— Application to Revenue 

Officer embodying terms of partition and requesting 

him to give effect to it—Whether requires regis- 

tration, 

Ov the question as to whether an application 
male to the Revenue Officer embodying the terms on 
which a partition has been effected and requesting 
him to give effect to the same, much depends upon 
tne nature of the transaction in respect of which an 
application has been made to the Court and algo on 
the terms of tne application. l 

Where there was an application pending .ia the 
Revenue Courts for effecting partition of the joint 
property and tne Revenue Officer was competent to 
make a partition of the property either with the 
consent of the parties or without their consent, the 
mode of partition was entirely in ths hands of the 
Revenue Officer and if he had passed a final order 
effecting partition, an instrument of partition could 
have been executed which admittedly did not require 
registration, under s, 17 (2) (viii) of the Registration 
Act: i 

Held, that the petition merely applied to the 
Revenue Officer requesting that the partition may be 
effected in a certain manner, Either it was an 
application to effect a partition or it was a recital of 
partition which had already been effected by the 
parties, The document itself was not an instrument 
of partition. An instrument of partition would have 
followed tne order passed by the Revenue Officer 
directing partition according to the terms contained 
in the application and hence the applica- 
tion made by the parties did not require registration, 
NUR MOHAMMAD 9. AMIR Lah. 3 
Registration Act (KVI of 1908),s.2 (6)—Flour 

Mill, tf immovable property within s. 2 (6). 

A flour mill, as such, can changs hands and be 
removed from one pləcz to another while a houss 
which is attached to toe carth, cannot be removed 
from its site as such and fixed in another 
placa, Consequently, a flour mill is not im. 
movabie property within the meaning ofs. 2 (6), 
Registration Act, Kaan Cgann v. NUR MUSAMMAD 

Lah. 631 
———~-~$, 17-—-Gomposition deed, when registrable. 

Sre Composition 903 
—~ $, 17-—Memorandum evidencing equitable 

mortgage and only record of completed transaction 

—Memorandum not constituting a bdbargain— 

Registration, tf necessary. 

A memorandum which ‘isa part of the transaction 
evidencing an equitable mortgage by deposit of 
title deeds, is only the record of a completed tran- 
saction, and dossnot constitute a bargain as to the 
deposit of title deeds, and the memorandum as such 
does not require registration, gfakaaL Das  Oaarrto- 
PADUAYA V, INDUBALA Basu Cal, 512 
—§, 17~—Stamp Act (TI of 1899)—Registration 
i < 








lxxxiv¥ 
Registration Act—contd. 


Actand Stamp Act, whether in pari materia— 
Interpretation of words inone with reference to 
their description in another. 

The Stamp Act and.the Registration Act are not 
in part materia, The Stamp Act is a purely fiscal 
Act providing for the payment of Government 
revenue, whereas the Registration Act has for its 
objective the conservation of evidence, assurance of 
title, publicity of documents and prevention of fraud, 
and it is not permissible to interpret one word used 
‘in one enactment by a reference to its description in 
a different Act altogether, Govinp Ram ~v. Kasat 
Nata All. 903 

——— $$, 17 (1), 90 (1) (d) —Lease — Construction 

—-Lease for use and occupation of buildings— 

Lease whether falls under s. 17 (1)—Exemption 

under s. 90 (1) (d). 

Each case must be adjudged on its merits. 
the wording of the leases so clearly and definitely 
refers to the use and occupation of each of the 
buildings, they must be taken as leases of immov- 
able property falling under s.-17 (1) (d), Registration 
Act, but not exempt under s. 90.(1) (d) as grants or 
assignments of an interest in land. Amir O.anpb 
V. SEORETARY OF STATE Lah. 918 
man — $8.17, 49—Transfer of Property Act (IV 

of 1882), s. 54--Unregistered kobala purporting to 

transfer immovable property of a value less than 

Rs. 100—Admissibility for collateral purposes. 

The reference ins. 49, Registration Act, cannot be 
deemed to be applicable to the provisions of s. 54, 
Transfer of Property Act, where a document purports 
to transfer a tangible immovable property of value of 
less than Rs. 100. Section 49 does not make it ad- 
missible in evidence. 

An unregistered kobala purporting to transfer 
immovable property of value less than Rs. 100 is not 
incorporated into s, 17 ands.49 does not apply to 
the case. -It doesnot confer title but is admissible 
for the collateral purpose of showing the nature of 
possession, ABDUL ALIM, ABDUL Sartar Cal, 734 
—8. 28— Bulk of property conveyed situated 

in one registration district— Ridiculous fraction 

of landstiuated in another district included in 
deed to enable registration in. that other district 

— Registration, whether  effective—Device to 

evade the Registration Act. 

A property in village S in district K twas con- 
veyed by the vendor by 4 deed of conveyance which 
was executed and attested on October 14,1910. It 
was -not, however, presented for registration till 
February 14,1911, and by that time an additional 
sheet had been inserted in the dccument purporting 
to include in the sale one yard of land inthe village 
of V which was in another registration district. 
The document as originally prepared, and, as execut- 
ed by the vendor, contained no reference to any land 
in V. When it was brought in, no value was placed 
uron it and no part-of the consideration was £s- 
signed to it. The purchaser neither lived in V nor 
did he own any property in V. The registration was 
effected not in district K but in the district where V 
property was situated : 

~ Held, that the criterion by which the question must 
be decided is whether, upon the facts established by 
the evidence, the parties intended this one yard cf 
land to pass under the deed. Tne motive maybe 
nematerial jf the requirements ofthe law have been 
ecm} lied with; but of this the intention is critical 
and ro such intention existed in this case, 

Held, also that it wa®‘the inevitable conclusion 
frcm the facts that neither. did the vendo, intend to 
sell; nor did the purchaser ‘intend to buy, this 
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almost ridiculous fraction of land, and that the soô- 
called sole of it was a mere device to evade the 
Registration Act and that there was no effective 
registration of the conveyance. INuGANTI VENKATA- 
rama Rao y. BOBHANADRI APPA Rao BARADUR GARU 
PC 29 
—_— —.§3, 34, 47, 58, 5S—Attestation — Enquiry 
by Registry Officer — Object of — Endorsements 
under s. 58, if, amount to attestation—Indentifying 
witnesses, if can be said to be attestors to signature 
of executant. a 
What takes place before the registering officer has 
nothing todo with attestation, and cannot be lcoked at 
for the purpose of proving attestation cfa document 
which requires to be registered. Section 47, Regis- 
tration Act of 1908, says that a registered document 
shall operate from the time from which it would 
have commenced to operate ifno registraticn thereof 
had been required or made, and nct from the time of 
its registration. Section 47, Kegistrdtion Act, con- 
templatesthat any document presented for registra- 
tion shall be complete and validin law before pre- 
sentation. The duty imposed upon the registering 
officer by s. 34 is to enquire whether or not the docu- 
ment was executed by the person by whom it purports 
to have been executed, and to satisfy himself es.to 
the identity of the persons appearing before him and 
alleging that they have executed the document and 
any enquiry held by the registering officer is direct- 
ed to these matters and not to attestation. Similarly 
the endorsements required by s. 58 to be made upon 
the document ars in reference to admission of ex- 


ecution and the identity of the persons admitting 
execution, and not to uttestatiun. And though the 
registering officer is bound by s. 59 to affix the 


date and hissignature to all endorsements made in 
his presence, he is mot bound todo so atthe time 
they were made, and will comply with the section if 
he does so on the same day, ata time when the per- 
sons who made the endorsements may not be present, 
Clearly, therefore, this section does not contemplate 
that the signature of the registering officer to any en- 
dorsement is to be treated as that cf an attesting 
witness in connection with an admission of execution. 
The relevant sections of the Registration Act assume 
that the document which is sought to be registered 
is a document complete in all essentials before it is 
presented for registration. It is true that the 
registering officer has imposed upon him by s. 34, 
Registration Act, the duty of satisfying himself whe- 
ther execution was admitted by the person purport- 
ing to execute it, but it is no part ci his duty to 
attest the signature cf the executant, and the only 
duty imposed upon the identifying witnesses 1s to 
identify the person who has admitted execution. No 
duty is imposed upon them to attest the signature of 
thet person as executing the document, and they are 
not called before the Registrar for that purpose. 
HARKISANDAS DzARAMBEY V. DWARKADAS GORDsANDAS 

Bom. 374 


s. 49. Ses Registration Act, 1908, s. 17 = 
-ss. 58, 59. Sex Registration Act, 1908, Ler. 











s. 90 (1) (d). Sez Registration Act, 1908, 
s. 17 (1) : 918 
Religious Endowment. Sse Scheme e 43 
Shebait—Meld it was duty of shebait to 
perform Durga Puja. 
Held, that it way the duty of the Raja, as shebatt, 
to perform the Durga Puja, and as no limit on the 
expenditure was prescribed by the will which con- 
stituted’ the debattar he was entitled to incur 
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expenses on behalf of the debattar estate. Monozar 
MUKERJI 9, Kumar B-UPENDRA Nata MUKERJI 
PC 927 
Res judicata. Ses Execution 989558 
Application for Rule rejected — Court, if 
can grant Rule on subsequent occasion. 

An application for a Rule and its rejection 
does not make the matter res judicata and does not 
prevent a Court on a subsequent occasion, if the 
occasion arises, from granting a Rule in the interest 
of justice. NASIRUDDIN HAIDER v. MUHAMMAD TABIR 

Pat. 26 

Defendant not raising point of jurisdiction 

in suit in original Court-~Decision on the point, 

if res judicata —Practice~-Case decided, if can be 

re-opened merely because view on point of law has 
been upset subsequently. 

Where a defendant fails to appear in the original 
Court or where heappears, but fails to raise the issue of 
jurisdiction, the decision of the Court will be binding 
on him as res judicata and he cannot re-agitate the 
same point in another suit; there is a clear general 
principle that decided cases cannot be re-opened 
merely because the view that was taken on a question 
of law in that case is subsequently upset. EBRA:IMJEE 
MULLA JIWANJEE v. Britisa INDIA NAVIGATJON 

Sind 324 

Finding of Court under Succession Act on 

genuineness or otherwise of will— Whether operates 
as res judicata against parties affected, 

The finding of a Court under the Succession Act 
with regard to the genuineness or otherwise of a 
will is conclusive and operates as res judicata against 
the parties affected. Amir SINGH V. ATTAR SINGH 

Pesh.47 
——— — Findings on two issues tending to same, result 

— Decision based on both findings — Whether 

operates as bar. 

Where findings on two issues in a former suit 
tend to the same result and the decision therein 
prceseds on both the grounds, each finding may 
operate as res judicata but beforea matter can be 
held to be res judicata, the finding in respect 
thereof should be certain and it must be clear 
ihat the decree in the previous suit was intended 
to be rested cn that finding. It. VENKATASUBBA SASTRI 
v. SANKARAN Mad. 800 
Review— Court, if has jurisdiction to set aside its 

own judgment on re-consideration of same 

materials, 

A Court has no jurisdiction to grant the review 
on a re-consideration of the case on exactly the same 
matefials, Jan MU: AmMAD v, AMOLAK Ram 

Lah, 765 
————Recital in judgment found to be false— 

Judgment based on such jinding—Review, if 

competent even if document is genuine. 

Where the recital in a document is found to be false 
and collusive and the Court has passed judgment 
based on this finding, even if the document isa 
genuine document, it is not opento the appellant to 
ask the Court to review the judgment of the lower 
Appellate Court on that ground. ABDUL Raat v. 





GHULAM MAS AYADI Sind 501 
Revision, 
See Criminal trial 307 


SEE Madras Revenue Board’s Standing Orders 38 

— Appeal incompetent under O. XLVII, 1. 7, 

Civil Procedure Code (Act V of 1808) — Whether 

can be treated as revision — Refund of court-fee— 
Appellant's right to. 

Where an ordinary appeal does not lie in view of 

the restrictive provisions of O. XLVI, r. 7, Civil 
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Procedure Code, nevertheless, the Court may treat the 
appeal as a revision, 

When the Court s9 treats the appeal as revision, 
court-fees which the appellant has paid can be re- 
funded to him. Jan MUJAMMAD v. AMOLAK RAM 

Lah. 765 
——-——Givt! Procedure Code (Act V of 1908), s. 63 

— Order under—High Court satisfied that lower 

Court proceeded on clear misapprehension of s. 63— 

Interference in revision when another remedy open 

— Legality of, 

Where the High Court is satisfied that in making 
an order under s, 63, Civil-Procedure Code, the lower 
Court has proceeded ona clear misapprehension of 
that section, it will be justified in setting aside that 
order in revision even though another remedy by 
way of separate suit may also be open to the aggriey- 
ed party. Konogzapu DALAYYA v. MALLA SUNDARA 
NARAYANA Mad. 93 

Finding in appzal that receipt is not genuine . 

— Revisional Court, if can go behind it. 

The Court of ravision cannot go benind a, finding 
in appeal that a receipt is nota g2nuine document, 
as it is a pure question of fact. Bor SINGE V. ANJUMAN 
Deut SOHAL Lah. 21 
Improper order of remand—Interference in 
revision. 

An improper order of remand can be interfered 





- with in revision. Rampeat SAHU v. BHAJJG BAGU + 


Pat. 699 
Interference in matters of discretion. 

In a matter of discretion, unless there are very 
special circumstances, the High Court will be reluc- 
tant to interfere with the orders of the Court below. 
BARKAT RAM v. BUGGAR ELECTRIC Stores, LuDstANA 

Lah. 518 ʻa) 
Interlocutory orders—Interference by High 

Court—Order permitting plaintiff to continue suit 

without additional court-fee — Interference— 

Practice, 

The general practice is not to interfere with 
interlocutory orders unless in exceptional cir- 
cumstances when such order may result in irreparable 
injury te oneor other of the litigant parties. An 
order permitting a suit to proceed does not injure 
any party. When a suit is allowed to proceed on 
an insufficient court-fee it is not either of the 
litigant parties who suffers but the revenue. It is 
not the object of a fiscal statute to enable litigants to 
be defeated on technicalities Raa:.unANDAN GIR v 
Doras GIR Pat. 22 
—~--—- Jurisdiction assumed and question of law 

decided—Wrong decision--Interference. 

If a Judge assumes jurisdiction of the matter and 
proceeds to decide a question of law, however errone- 
ous the decision may be, the High Court cannot inter- 
fere. But. if before assuming jurisdiction he deter- 
mines a question of law or fact to determine the 
question of jurisdiction, a wrong decision in a case of 
this kind is certainly reviseable by the High 
Court, NASIRUDDIN Harper v, Muzamuab TAHIR 

Pat. 26 

Material irregularity Executing Court not 

considering whether Collector's proposal ought to 

be confirmed and proceeding to adopt it -W hether 
amounts to materiel irregularity. 

Where the executing Court does not give any 
consideration to the question whether the Collector's 
proposal ought to be confirmed in the circumstances 
but proceeds to adopt it as a matter of course, the 
Court fails to exercise judi@®ially the discretion 
whicn is vesjed ,in it under s. 72 of the Civil Pro- 
cedure Code, and this amounts to « material irregu- 
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larity in the execrise of its jurisdiction and the 
revision is competent. Tora Ram SINGH v. SAaADULLA 
Kuan Lah. 237 

New plea—Plea not taken in lower Court — 

Whether can be raised in revision. 

It is not open to an unsuccessful litigant ta 
raise in revision a new plea even as regards his 
own pleading, much less with regard to the pleid- 
ing of his successful adversery. BHAROSA SINGH v. 
JHAURI SAO Pat. 937 
——— Plaint returned for presentation to proper 

Court—Dismissal of appeal against order— 

Revision, if lies. 

Where a plaint was returned for présentation to 
the proper Court and appeel against the order was 
dismissed by the District Judge: 

Held, that as’ the appellate order was not one 
by which the District Judge either exercised juris- 
diction not vested in him or failed to exercise the ju- 
risdiction vested, that revision was not competent. 
. FIRM JAIMAL Stncu-Harpans BINGA v, Firm KAMLA 
Parseab Gort KRISHNA Pesh. 355 
ma —— Plea raising question of fact, whether can 

be raised for first time in revision. 

A plea which raises a question of fact cannot be 
allowed to be raised for the first time in revision. 
BEHARI v. Ar MAD ALI KEAN Oudh 408 
Riwal-l-am. Sree Custom :Punjab) 245 
———- Riwaj-i-am of ' Sialkot compiled in 1916 — 

Answer to Question No. 47—Correctness of. 

Held, also that the answer to question No. 47 of the 
Riwaj-i-am cf the Sialkot District compiled by Mr. 
Boyd in 1916 isnot in accord with the actually 


prevailing custom, Maui v. BARKOTE Lah, 24 
Sayar, meaning of. Sez Co-sharers 358 
Scheme—Directions of Court- Rules framed in 


accordance with scheme Jor filling vacancies on com- 

mittee— Held, rules were valid—Religious Endow- 

ment. 

Where one of the directions of the Court in regard 
to the scheme for a temple was that till the trustees 
decided what number uf themselves should form a 
quorum, any act performed by not less than ten of 
them should be act of all of them and rules were 
framed in accordance with the decision of the Court 
for filling vacancies on the committee: 

Held, that the direction was intended to provide for 
the working of the scheme, eventhough certain 
members appointed refused to act or became, for any 
reason, incapable of acting and that the Court did 
not intend to say thatl10 members should form a 
quorum util rules had been made, as they scrupu- 
jously avoided using the word quorum here though 
they used it elsewhere. It was impossible for the 
ecmmittee to fill the vacancies until they had decided 
on what ; r.nciple the vacancies should be filled. If 
a member of the committee died before these rules 
had been made, then either 10 or more members 
could act for the commiltee and make rules, or the 
committee could notact at all and an application to 
the -Court to appoint a member to fill the vacancy was 
necessary and that the second alternative should not 
be accepted unless it was clearthat the Court did 
not intend to previde for such a contingency. 
Oonsequently 10 members of the committee were 
capable of making rules and that these rules were 
valid. Ma: ANGU SINGA V. Je UMAKLAL SING. Nag. 43 
Second appeal. 

Ser Civil Procedure Cede, 1908, s. 109 

Sre Practice 922 
—Documenis filed not documents of title— 
Decision of lower @burt with regard to such docu- 
ment—Whether one of lawor foct. e 

e. 5 


516 





INDIAN CASES 


"1936 
Second appeal—coneld. 


Where none of the documents filed, concerns title, 
nor any question or any decision ofthe Judge with 
regard to these documents is a decision on a question 
of law, it iserroneous to describe an error (assum- 
ing there be an error inthe Judge ofthe Court 
below) as an error of record. Itis an erroneous 
decision on a question of fact and nothing more and 
is binding in second appeal. Soupywakar MISRA v, 
NILKANTHA Das Pat. 465 
-~—Finding of fact marked by errors in law— 

Whether binding in second appeal. 

A finding of fact is not binding in second appeal 
if it is marked by errors of law, Beup Narayan SINGH 
v. HIRA Lab Pat. 709 
Settlement Circular (Qudh) No. 20 of 1863— 

Settlement Court decree—Nature of grant by Crown 

declared— Whether ultra vires~Whether operates 

as res judicata in subsequent civil suit. 

A deeres of a Settlement Court which declares the 
nature of grant made by the Crown and the status 
of the grantee under Settlement Circular No. 20 of 
1853 is not ultra vires and operates as res judicata 
in a subsequent civil suit. Amsa Husain v. NAWAB 
ALI . Oudh 158 
Sikh Gurdwara — Report of Government Officials— 

Value of, in ascertaining whether old shrine was 

for use of Sikhs. 

For the purpose of escertaining whether the old 
shrine was established for the use of Sikhs, no great 
stress can be laid upon the language used in:reports 
andthe like made by the Government Officials. 
Hem Sinaav. BASANT DAS - PC 529 
Sikh Gurdwaras Act (VIII of 1925), 5.16 (2)—~ 

Proof of user of public worship predominantly 

by Sikhs, whether necessary under s. 16 (2) (iii) 

—Hvidence, nature of. 

Clause (iii) of s. 16 (2), Sikh Gurdwaras Act, does 
not require proof of user of public worship predomi- 
nantly by Sikhs, but merely thatthe institution is 
used for worship by Sikhs. The main. stress under 
the clause has to be taken by the first part thereof. 
The party has to prove that the institution in suit was 
established for use by Sikhs for the purpose of public 
worship. They may prove this by any class of evi- 
dence permitted under the Evidence Act, but in 
order to succeed, the evidence which they adduce 
must prove it and the circumstence that an institution 
is ən old one docs not absolve them from giving suit- 
able and sufficient proof, though it is a fact which has 
to be taken into account in estimating the evidence: 

Held, that the institution in suit was not proved 
to be established for use by Sikhs for purpose of 
public worship Hem Sineu v. Basant Das PC 529 
—- 8S, 34, 37, 2 (3)—High Courts decree 





under 3. 34—F'urther right of appeal’ to Privy 
Council. 
The fpruvisicns in the Punjab Sikh Gurd- 


waras Act, that appeals from the Sikh Gurd- 
waras Tribunal are to be heard by Division 
Ccurt,and not by a Single Judge does not indi- 
cate that the High Court in dealing with the 


‘matter would be exercising a special jurisdiction, 


nor should any such inference be drawn from the 
provisions of s. 37 of the Act which is consistent with 
the view that the jurisdiction conferred upon the 
High Court by s. 34 of the Act is intended to include 
the new subject-matter as part of the ordinary ap- 
pellate jurisdiction of the High Court. e The provisions 
of the Civil Procedure Code with reference to appeals 
to His Majesty apply to decrees of the High Court made 
under s. 34, Sikh Gurdwaras Act, and consequently. 
a right of appeal to the Privy Council from such 
decrees exist. Hrs Sinca v. Basant Das PCG 529 
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Sind Sagar Doab Colonisation Act (t of 1902), 
s, 5 proviso—Effect of—Surrender under agree- 
ment between Government and landowners not taking 
place — Agreements and wajib-ul-arz, if rendered 
inoperative. 

The plaintiffs and the defendants were both Ala 
Maliks in the village in question. The plaintiffs 
broke up the land in suit between the years 1902 and 
1928, and their principal contention was that by 
breaking up this land and by paying or offering to 

“pay “huri” to the Ala Maliks under the terms of 

the wajub-ul-arz of the year 1878, they became Adna 

Maliks inthe land in suit. The case of the defendant 

was that the conditions embodied in the wajib-ul-arz 

of 1878, to the effect that an Ala Alalik by breaking 
any part of the shamilat land could by offering 

“ihuri” tothe other Ala Maliks, which the latter 

had no right to refuse, aquire Adna Malkiat rights, 

was abrogated by the provisions of the wajzb-ul-are 
complied in the year 1902 in pursuance of the 
provisions of the Sind Sagar Doab Colonisation 

Act: 

Held, that the egreements between the Government 
and the land owners became operative from the dates 
on which they were cxecuted and the provisions of 
the wajib-ul-arz also came into force in the year 
1902. Under the proviso to s. 5 the surrender under 
the agreements had to take effect from the date of 
the beginning of the excavation of the canal, and the 
mere fact that the syrrender under the agreements 
did not take place, did not make the agreements and 
the wajib-ul-arz inoperative, Inany case, the wajib- 
ul-arz became binding on the parties tothe present 
litigation from the year 1902, and as the breaking of 
the land in the present case took place alter the 
year 1902,.the provisions of the wajib-ul-arz of 1902 
‘and 1924 would govern the present case. CHANDAR 
BHAN v. MOHAMMAD Lah, 942 
Sonthal Parganas Settlement Regulation (ll! 

of 1872), s. 25-A. Sse Court lees Act, 1870, 

Sch, I, Art. 17:1) (3) 706 

8, 25-A—Declaratory suit~Jlaintainability. 

Though the Specific Relief Act, isnot in force in 
the Santal Parganas, s. 25-A, Sonthal Parganas 
Settlement Regulation, contemplates a declaratory 
suit, SITARAM SINHA V, JOGENDRA NARAYAN SINHA 

i Pat. 70G 

—$, 25-A—Whether covers cases where 

settlement officer refused to record name of 

claimant to zemindari, 

The words zemindars and “proprietors” ins. 25-A, 
Sonthal Parganas Settlement Regulation mean per- 
sons who claim to be zemindars or proprietors as 
against another zemindar or proprietor, The section 
covers cases in which the Settlement Officer refuses 
to record thename ofthe claimant to a zemindari. 
SITARAM SINHA V. JOGENDRA NarayanSinua Pat. 706 

Specific Rellef Act (i 0718771, 8. 9. Sue Criminal 
- trial 993 
————S. 41— Sale of Muhammadan minor's pro- 

perty by de facto guardian—Suit by minor to avoid 

sale—Power of Court to order minor to restore 

. consideration applicd for minor's benefit—inor's 

right to proportionate mesne profits. 

Section 41 of the Specific Relief Act empowers the 
Court in a case where a Muhammadan minor seeks 
to treat as void a transfer by a de facto guardian, to 
require the miner to surrender the benetit which has 
been obtained for him by the transfer, as condition 
precedent to jts avvidance. 

Butif the purchaser is thus recompensed for the 
portion of the consideration which went to the benefit 
of the minor plaintiff, the latter is entitled to pro- 


—— 








portionate mesne profits from the date of the sale," 


Rauima Bez v, AMATHUL MANNAN Bux Mad, 522 
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—§.42—Plaintiff in possession of mouza 
claiming land outside mouza—-No claim for 
possession — Declaration, if can be granted— 
Prayer to amend plaint before delivery of appellate 
sudgqin'a+— Whether can be entertained. 

The plaintiff's admitted possession of the mouza 
would not entitle him to a mere declaration of his 
title to the disputed land which has been recorded 
by the Survey and Ssttlement Authorities as lying 
outside the mouza without also suing for possession. 
The position may however possibly be different if it 
is found in accordance with the law tnat the plain- 
tiff is in actual possession of the disputed land as 
well, 

The plaintiff being out of possession in the eye of 
the law it is open to him to bring a suit to establish 
his tithe and recover possession or, inthe alter- 
native, show that he had come into possession since 
the dispossassion implicit inthe decision of the 
boundary dispute under s, 41, Bengal Survey Act, 
where the plaintiff takes neither of these courses, but 
merely suesfor a declaration of his title without 
asking for any relicf as regards possession, the suit 
is barred under s. 42, Specific Relief Act. 

Inthe above circumstances where the plaintiff 
makes a prayer for opportunity to amend the plaint, 
for the first time before the delivery of the judg- 
ment of the Appellate Court, the prayer being too lata 
cannot be enterteined. Baur Narayan Sineav. Hira 
Lar Pat. 709 
- —§,42—Question of legitimacy — Whether a 

question of legal character within meaning of s. 42 

Suit for declaration of legitimacy—Maintain- 

ability of. P 

The question of legitimacy is a question of légal 
character within bin weaningof s.42, Specific Relief 
Act, and there is nothing in s. 42, Specific Relief Act, 
to debar a plaintiff from claiming a declaration that 
he 1s the legitimate son ofthe defendant. Pir SAT, 








Mamup SHAH Lah. 837 
- s. 45. See Income Tax Act, 1922, s. 50-A 

976 

Stamp Act(Il Of 1899). Sez Registration Act, 

1908, 3. 17 903 





—S. 2 (5)—Bond—Held, that the document 
was nota bond but an agreement. 

The terms of a document which was described 
as a satta werethat the oxecutant S, L, agreed to 
supply T. G. in whose favour the document was 
executed 700 kachcha muunds of sugarcane juice 
at the rete of Rs. 37 per hundred maunds from the 
month of Pus till Phagun 1310 Fasli. He was paid half 
ofthe price at the time of the execution of the docu- 
ment and it was agreed that le would receive onc- 
fourth of the price when he started working tho 
pressing machines and the remaining one-fourth 
when the work was finished. The document also 
contained several provisions as regards the quality of 
the juice to be supplicd and als» a condition for 
payment of damages at the rate of 2 annas per maund 


‘in ease of breach of agreement. 


Held, that the document could not be treated as e 
bond within the meaning cf delinition given in s. 2, 
cl, (5), Stamp Act and must be trealed as an agree- 
ment. 

Distinction between bond and agreement ox- 
plained. BENDAR LAL v. GANDJARAP BING. I Oudh 420 
5. 12 (3)—Signature across the stamp—No 

date on it—Whether effectiyg cancellation. 

The object of cancellation cf adhesive stamps 
affixed to inssruments is to prevent the same stamps 
from being used more than once. “Where therefore 
the signature of the executant runs across the who 
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of the stamp this constitutes an effective cancellation 

of the stamp. The fact that there is no date put on 

it does not show that it is not properly cancelled. Mr. 

G. A. Heven v SULTAN Kean Oudh 150 

~S.12 (3)—Use of stamp for second time 
inspite of line across wt~Held, not effectual 
cancellation. 

The mere fact thatit was possible to use a stamp 
a second time, in spite of the one line that was drawn 
across it, showsthat stamp was not cancelled in the 
- effectual manner required by sub-s. (3), s. 12, Stamp 
Act. ALLAH Bakesa v. Dost Mugammap Lah. 487 
—§.61—-Decree on basis of award—Declara- 

tion by District Judge under s. 61 that award 

should not have been received in evidence without 
payment of deficient stamp duty and penalty— 

Setting aside of declaration — Necessity of—Order 

by implication, whether can be taken into considera- 

tion. 

Whereon an application under para. 20, Sch. I, 
Civil Procedure (ode, a decree is passed on the basis 
of the award and the District Judge makes a declara- 
tion under s. 61, Stamp Act, that the award should 
not have been received in evidence without levying 
the deficient stamp duty and penalty, it is not neces- 
sary to set aside the declaration on the ground that 
the High QOourt alone had jurisdiction to make it as 
the appeal from the decree passed on the basis of the 
award lay to it. The declaration made by the Dis- 
trict Judge can be treated as declaration made by 
High Court asthe High Court could do it of its own 
motion and also because Collector would refer the 
matter to the High Oourt. 

Before the order of the trial Court regarding the 
sufliciency or insufficiency of the stamp can be made 
the subject-matter cf consideration by the Appellate 
Court for the purpose of making a declaration such 
an order must have a real existence. An order by 
implication cannot be taken into consideration by an 
Appellate Court and cannot validily form the sub- 
ject-matter of consideraticn for the purpose of issuing 
a declaration. Section 61 of the Stamp Act has no 
applicability in a case where the Court of first in- 
stance makes no order with regard to the stamp. 








Mirza Faripun BEG v, EMPEROR Lah, 484 
5. 62. See Contract 293 
——__—- SON. |, Art, 57, Sez Court Fees Act, 1870, 
Sch. H, Art. 6 945 


Succession Act (XXXIX of 1925), Part. Vil—Noti- 
fication by Lahore High Court No. 499, Gaz. XXI, 
C-3 issued on September 19, 1932—Hffect of—Held, 
that the Senior Subordinate Judge of Delhi had 
power to entertain application under Part VII. 
Heid, that the Senior Subordinate Judge of 

Delhi had power to entertain an application under 

Part VII of the Succession Act of 1925 by 

virtue of the notification issued by the High Court 

in September 1932 and that it was immaterial, after 
the repeal of Act XIX of 1841, whether some of the 
provisions of the present Succession Act were 
contained in another Act prior to the passing of the 

Punjab Oourts Act to which s. 30 ofthat Act did not 

apply. KALAWATI Vv, SURLA Lah, 219 (b) 

s, 211 (2). Sze Hindu Law 595 

s, 214 (1) (b). Ser Execution 204 

s. 263— Probate granted without citing 
persons who ought to have been cited—Such persons, 
af can ask probate tobe re-called and will be proved 

‘—Onus. 

Where probate is granted without citing persons 
who ought to have been cited, they are entitled to 
ask that the probate which was obbained in their 
absence should Be re-called and the executor or hig 











+ 
~ 


INDIAN GASES 


1936 
Succession Act—concld. 


representative called upon to provethe will. The 

onus is onthe persoas propounding the will, and 

it is for themto prove that the. will is a genuine 

one, and not for the other party to prove that the 
willis a forgery. A.B. Nrocr v. B. B. Neoar 

Rang. 629 

3.273—Probate, if evidence of testator's 

death— Whether conclusive as to collateral matters. 

Probate is conclusive ss b) the ` representative 
title of the executors, and also as to the validity 
and the contents of the will, Itis not conclusive 
as to any collateral matter, ib is not strictly even 
prima facie evidence of death, and it certainly 
does not prove that the testator owned the property 
of which he purported to dispose. K. M. 5, N.N, 
QBETTYAR Firm v. KULSUM BIBI Rang. 649 
Suit for restitution of conjugal rights~-Cayse of 

ection, where arises—Jurisdiction of Court where 

en resides—Marriage not consummated, effect 

of. 
Thé cause of ection ina suit by a husband for 
restitution vf conjugal rights consists in the wife’s 
absenting herselffram her husband's house without 
his consent and must therefore be deemed to arisa 
at his house, end a suit for restitution for conjugal 
rights cen therefore be filed in the Court within 
whose local jurisdiction the husband resides, and 
for the purposes of jurisdiction the fect that the wife 
has not previously lived with her husband within the 
jurisdiction will not make any difference. V. G. 
VENUGOPAL NAIDU v. LAKSHMI AMMAL Mad. 485 
Tort—Adjacent owners —Defendant increasing area 

of his tank and causing plaintiff's land to be flooded 

—Suit for injunction—Maintainability. 

When the submersion of lands adjacent tv a tank is 
a matter of the customary conditions of the locality 
when the tank is at its full tank level and is not the 
result ‘of a direct and proved interference with these 
customary conditions, no cause of action would arise, 
‘But where the defendant.raises the bund of the tank 
with intent to increass its storags capacity so that 
he may cultivate more lands and the plaintiff's lands 
are flooded owing to this alteration thə plaintiff has a 
causa of action.. SA4ANMUGAVEL GOUNDAN v. VENKITA- 
SWAMI ASARI Mad. 55 
———— Negligence — Collision of boats — Onus of 

proof—Contributory negligence-- Vessel lying at 

anchor colliding with vessel in moiton—Held, there 
was no contributory negligence. 

-Tne burden of proof in an action founded upon a 
collision between a vessel at anchor and one in motion 
is upon the ownsr of the latter to prove that the 
collision was not occasioned by any negligence on the 
part of his vessel. The defendant hasto prove that 
the collision was dus to inevitable accident not 
arising from negligent navigation, 

Where in a cass of collision between a boat at 
anchor and onsin motion, the one at anchor was - 
found to have not complisd with the regulation to 
have lights on the boat but the evidencs pointed to 
the fact that the boatat anchor was visible from tha 
upper deck of the steamer, and that the collisioa was 
due not tothe absance of lignt on tha boat, but to 
the negligenca and want of exsrciss of ordinary 
care and skill on the part of the Serang: 

Held, that the question of contributory negligence 
did not arise and that asthe defendants could by the 
exercise of ordinary care and diligence have avoided 
the mischief which happened, the plaintiff's neligence 
would not excuse the defendants. R. S, N. Oo. Lio. 
& I.G. N. & Ry. Co, lutp, v. Ram Kanari MADHAB 
(JHANDRA [ISWAR Oganpra PAL Cal, 994 
or ——-Nuisance~-Abatement of nuisance—Brancheg 
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Of tree in neighbours land overhanging one’s 

land— Whether can be cut off. 

If the branches cf a treo growing cn cne's 
neighbour’s land overhang one’s land and thereby 
cause nuisance, one is entitled to lop off ihcss 
branches, GOKAL v. HAMIRA Lah. 705 (b) 
Trespass—Owner of land trespassed upon 

not knowing that land was his—'respascer, 

whether exonerated. 
_ There is no principle of law which exoneratcs a 
trespasser frcm the cunsequences of his act on the 
ground that the owner of the land trespassed was 
not aware that the land was his. Srish UcaNnDRra 
NANDY v. Raut BEG. an Das Pat.855 
Trade mark—Injringement— Essentials to be proved 

Inherent similarity in marks~—Necessity of. 

A trader cannot, even with scme claim to the 
mark or name, adopt a trade-mark which will 
cause his goods to bear the same name in the 
market es that cf a rival trader, But this rule 
does not mean that the physical resemblance bet- 
ween the two marks is nt to be tuken intc 
consideration at all, and it docs not mean that 
the fact that one mark might in the market bs 
known under the same name as another wis neces- 
sarily a viclation of rights of the owner of the 
first mark. There must be s.me inherent similarity 
in the marks themselves which: justifies the use 
of the same nane for bith. ABDUL 8 AKUR? v, 
ISMPEROR kang. 1007 
Trade Unions Act (XVI of 182€), ss. 8,11— 

Application for registration of Unwn—lPunction 

oy Kegistrar—Ltegrustrar relying on other matters 

and refusing to register—Lrocedure, 17 proper— 

Compliance with requirements of Act—Lusty to 

register. 

When an application is filed before the Registrar 
of Trade Unions for registration ofa Union unuer the 
Trade Unions Act, the duties of the Registrar are 
to examine the application and to louk at the objects 
for which the Union was formed. If tncse objects 
are objects set cut in the Act, and if thuse objects do 
not go outside the objects prescribed in the Act and 
if all the requirements of the Act, and the regulaticus 
made thereunder have been ccmplied with, 16 is his 
duty to register the Union. 

An application for registration of a Union was 
rejected by tae Registrar on the ground that it was 
an attempt to have anotner Union which had been 
registered and thereafter declared an unlawful as- 
suciation registered under a new name. In passing 
the order rejecting the petition, the hegistrar relieu 
ona letter written by the Secretary ox the Union to 
the Bengal Government praying that tne ban on the 
other Union be lifted : 

Held, the office of the Registrar of Trade Unions is 
one created by [he Statute of 1926 andthe lunctions 
which the Registrar has to perform are prescribed by 
thet Act. It is notencugh that the applicants are given 
an Opportunity of saying what they had to say rlier he 
had given the decision andthe matter was raised 
again, Such oppurtunity should be given 
before he considerea that letter, The functions of 
the Registrar at that stage were l:mited to seeing 
that the requirements cf tre Act hed been ccm} lica 
With and Le wis rot extitied, at that stage lu go 
into the questiyn whether the Union’ coula be }res- 
eribed as an unlawful association. Lf, on the face of 
the application, the cbjects and the provisions xr 
carrying them cut are within what is ulluwed by the 
Act and the requirements as to 1egistration nave 
been ccmplied with, he should register; if not, he 
ghould decline to register. 
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Held, also, that the matter should go back to tho 
Registrar with a direction tnat he should decile 
the question as to whether this Trade Union shoul 1 
be registered or not solely upon the basis of the pro- 
visions of s. 8, Trade Unions Act, 1926, and not cther- 
wise. Inve [INLAND Sream NAVIGATION Workrxs’ 
UNION Cal. 378 
Transfer—Transfer by sale and mortgage, whether 

same. 

There isan essential distinction between a trans- 
fer by way of mortgage and a transfer by way of 
sale. KANDHAT Lat v. SazEo Natu Oudh 266 
Transfer of Property Act (IV of 1882), ss. 3, 

130— Plaintif and first and second defendants 

agreeing to do business in forward delivery 

contracts--Plaintiff entering into contract and 
defendants agreeing to keep portions--Plaint: ff 
and second defendant transferring their contracts 
to first defendant—Originat contract between 
parties, if actionable claim—Liability for loss— 
transaction, if amounts to novation—Contract Act 

(LX of 1872), ss. GY, 222—Agent executing sarkat— 

Liability — Agent, if can recover floss from 

principal. 

The plaintif and the two defendants agreed bot- 
ween themselves to do some business iu forward 
delivery contracts in the Bombay market and 
accordingly they approached their local adatiya, 8 
to purchase lz} tons of alsi for the first defendunt 
and 64 tons each for the second defendant and the 
plaint. ‘Lhe adatiya having declined to accept 
the aforesaid olfer ot the parties, evidently becauss 
the rules of the Bombay market did not permit a 
single trader to enter into afurward delivery con- 
tract for less than 23 tons, the plaintiff alone agreed 
to purchase 23 tons of alst at Rs. 7-11-0 per cwt 
for September delivery in Bombay. It was, how- 
ever, agreed between the parties that out of the 
25 tons of alsi purchased by the plaintiff he should 
retain 64 tons for himself and deliver to the first 
defendant 124 tons and to the second defendant 
6} tons at the same rate of Rs. 7-L1-0 per cwt. The 
plaintiff dealt with the adutiya on his own account 
and not as agent of the other two. dut as the 
price of alsi began to fall, the second defendant 
with plaintifs approval and consent transferred, 
his contract to the first defendant and subsequently 
the plaintiff also transferred his contract to the 
first defendant who thus became responsible to take 
delivery of the whole quantity of alsi. As the rate 
of als. further declined the first defendant instead 
of taking delivery of the goods asked the plaintiff 
to instruct the adatiya to seattle the coutract by 
payment of difference in prices, The plaintif was 
heid liabl: for the total loss: 

Heid, (1) that the original contract entered into 
by the sscond defendant with the plaintiff to pur- 
chase 64 tens of alsi was nos an “actionable claim” 
within the meaning of s.3 of the Transfer of Pro- 
perty Act and was, therefore, outside to pale of 
s. 130 ibid, but was one of novation that is, one of 
cancellatiun of the original contract and suvs.itu- 
tion of a new one in us stead as contempls.eu by 
s, 62 cf the Indian Contract Ack; 

(œ) that the contract between the plaintif and 
the tirst detendant also did not require eny wiit- 
ing tu make ıt eflectual at law; l 

(3) that as the plaintiif executed in favour of tha 
aduitya a surkat und undertook the lapiluy to yay 
to hun the amount of the loss ar.sing cut of ths 
contract he was surely entitled @o recover the Bali 
loss from the first defendant under s. ZZ% ur tue 
Indian Contract Act and that the execution of tue 
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Sarkat by the plaintif in favour cf the adaltya 
was as good asa cash payment to the latier. Kopusao 
W, BuRAIMAL Nag. 787 

s. 6. See Muhammadan Law 851 
~ §. 7, SEE Contract Act, 1872, s. 11 579 
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S, 41 as amended by Act (XX of 1929) 


—Expression reasonable care in s 41—Inter- 
pretation of—Actual notice of property affected 
without turning away from facts—Doctrine of 
constructive notice, if applicable. 

Apart from s. 41, Transfer of Property Act, the 
Evidence Act affords no definition of estoppel to 
dispense with the necessity of the purchaser making 
a reasonable inquiry. 

The expression “reasonable care” in s. 41, Transfer 
of Property Act, bas been interpreted as meaning 
such care as an ordinary man of business or a 

arson of ordinary prudence would take, and it is 
- not enough to assert generally that inquiries should 
be made, or that a prudent man should have made 
furlLher inquiries, but some specific circumstances 
should be pointed oub as the starting point of an 
inquiry which might be expected to lead to some 
result the party charged must have nctice not of 
a fact or instrument which in truth related to the 
subject in dispute without his knowing that such 
is the case, but that he had actual nutics that it 
did so relate. There must be actual notice that the 
property is in some way affected, and no fraudulent 
turning away, irem the knowledge cf facts which 
res gestae would suggest to a prudent mind. If 
mere want of caution, as distinguished from wilful 
blindness, is all that can be imputed to the jur- 
chaser, then the doctrine of constructive notice will 
not apply. M. 5. Q ETTYAR FIRM ¢.-KaLmamMa 

Rang. 221 
—S, 41—Minor son's property transferred by 
father—Benefit of s. 41,1f avarlable to transferee. 

Minors who have an interest in the property 
cannot by reason of the disability of infancy give 
their consent, and the adult members of a joint 
family, including the father of a minor member, 
are not competent to give on behalf of the minor 
express or implied consent to a transferee of pro- 
perty of the joint family, being the ostensible owner 
of it, so as to enable a purchaser from him to claim 
the protection of s. 41, Transfer of Property Act, 
1882. Karsum BEGUM v. Mo ammap ISMAIL 








5. 51—Benefit of, whether can be had by 
lessee in good faith Hindu widow as guardianof 
minor son leasing for inadequate considerations 
and under spell ot lessee—Lessee building con- 
struction in good faith—Lease held invalid— 
Lessee, whether entitled to compensation. 

Section 51 of the Transfer of Property Act is found- 
ed upon the well known principle that ne who will 

‘have equity must do equity. The phrase “believing 

in good faith that he is absolutely entitled” occurr- 
ing in s. 51 of the Transfer of Property Act seems 
to imjly that the transferee must not be 
aware of any circumstances which would render in- 
valid. his transfer. The phrase “good faith” ordi- 
nurily im lis an honest belief in one’s rignt. The 
traucferee n.ust not be a trespasser or a qualiLod 
holder, therefore, there is no valid reason forexcluding 
the lessee from the benefit of this section. So long 
as ke pays the rent due on his lease, the lessee 
can certainly consider himself to be the absolute 
owner of the land perpetually leased to him and 
he can honestly b@ieve that he is the owner of the 

Jand, erect constructions upon it, and, thereby im- 

prove the value of the land, The fact that the 


Lah. 390 | 
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lease is grante] by a Hindu widow as a guardian 
of her minor son, under the spell vf the lessee and 
without adequate consideration, no doubt would 
render the leass invalid, but it does nob affect the 
righ’ of the lessees to recover compensation for 
the house constructed by him in gool faith upon 
the land which had been duly leased to him. Mar 
NARAIN v. Stipa Nat Oudh 824 
§.52—Lis pendens—Transfer pending suit 
in Which a claim for maintenance as charge is in 
issue—Applicability of the rule of lis pendens— 

Charge claimed only on ‘a sufficient portion of suit 

properties without specifying items to be charged 

— kule, whether applies. : 

The doctrine of lis pendens laid duwn in s. 52 of the 
Transfer of Property Act applies to a suit in which 
a claim for declaring maintenance as a charge on 
specificimmovable properties is in issue. 

In order that the doctrine of lis pendens may 
apply to such suits if is not necessary that the 
claim should be for a charge on specified items of 
immovable properties, It is encugh if there is a 
charge on ‘a sufficient portion ¿f the suit proper- 
ties. Sri Ragaa B. MMADEVARA Rajya LAKS..M1DEYAMMA 
Ba. ADUR v. Boagavararru SUBBA Rao Mad, 421 
s, 53 as amended —Scope of—Suit. for 

declaration under Civil Pro.edure Code (Act V of 

1908), O. XAT, r.03,by decree-holder that pioperty 

purchased in name of judgment-debtor's: wife was 

qeally purchased by judgment-debtor— Transferor, 
if a necessary party. 

Vhe result ofthe amendment to s. 53, Transfer 
cf Property Act is that where a suit is brought 
ky a decree-holder under O. XXI, r. 63, Civil Pro- 
cedure Code, he can only do so in cases such as 
one for a declaration that certain property which 
purported to have been bought in the name of the 
judgment-debtor’s wife was really bought by the 
judgment-debtor, In a case of this kind there is 
no question of the avoidance of any transfer; and 
it is merely a question of ascertaining the real 
transferee, In such a case, of course, the transferor 
is not a necessary party to the suit.. SARAL Bile. 
N.S. A. R. Ocetryar FIRM - Rang. 205 

s. 53—Transfer in fraud of creditors— 

Whether void or voidable—Declaration by creaitor 

to treat it as void, whether sufficient to avoid such 

transfer without suit—Purchaser in execution of 
decree obtained by creditor—Right to avoid such 
transfer. 

lt is not necessary for a creditor to bring a suit to 
avoid a trensfer by a debtor in fraud of creditors, 
He can do so by an unequivocal.declaration or by an 
unequivocal conduct disclosing that he knew ot the 
transaction and treated it as void and once he does 
so he ig entitled to teke steps on the footing that the 
transaction is void and to enforce his rights against 
such property for obtaining the satisfaction of his 
debts. 

Where a creditor has thus declared his intention 
to treat a transfer by nis debtor as void, the person 
who purchates tre property in exccution cf a decree 
obtained by tnat creditor is also entitled to treat 
the tiansies as void and obtains a valid tile by his 
purchase at the Court sale, K,P. kamasawal NAIK % 
LAKS..Mana KUDUMBAN Mad. 1003 
s. 54, See Registration Act ,1908, s. 17 a 
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s. 55 (2)-Sale of property under attach 
ment—Covenant to indemnify purchaser—Mortgege 
by purchaser to plaintiff-—LPayment to decree-holder 
—Hzecution for balance and property brought to 
sale=Plaintiff depositing amount under O, XAL 


s 
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r. 89, Civil Procedure Code (Act V of 1908)—Suit 
for damages—Liability of mortgagor—Remedy of 
vendor against decree-holder, if available to 
plaintiff. : 

The plaintiff became the mortgagee of certain 
property under a document executed by B in his 
favour, That mortgage comprised properties 
which belonged to C and D and had been sold 
by them to B. At the time of gale those pro- 
perties were under attachment in a suit brought 
by A against C and B and the sale deed contain- 
ed a covenant that if the vendors do not make 
satisfactory arrangement for the payment of the 
decree and the raising of the attachment, they will 
be liable for any loss caused thereby. In spite of 
payment to A which he had agreed to receive in 
_ full satisfaction of his decree, ne proceeded to exe- 
cute the decree for the balance and brought the 
attached properties to sale. Fearing that this will 
imperil his security, the plaintiff deposited the 
- necessary amount in Court under O. XXI, r. 89, 
Civil Procedure Code and had the sale set aside. 
He then filed a suit for damages claiming that 
this amount must be made good to him by A or 
by Cand D: 

Held, that the plaintiff's payment was not volun- 
_ tary and by force ofs. 55 (2), Transfer of Property 
Act, he was entitled to a decree against C and D; 
but there was no basis on which he could enforce 
the liability against A, as the remedy available to 
C and D for breach of contract not to execute 
was not available to the plaintiff; ond that A could 
not be made liable in tort or in equity either. 
Pappu REDDIAR v, PICAU ANYAR Mad. 963 

—-—-§8.58, 67—Mortgage—Nature of mortgage, 

how determined —Usufructuary mortgage, essentials 

— Held, mortgage was usufructuary. 

In all cases it is the intention of the parties as ex- 
pressed inthe contract that should be considered, 
it is the intention of the 
ths nature cf the mortgage, whilst the incidents of 
mortgages of various kinds, which are laid down in 
s. 67; Transfer of Property Act, appear to be normal 
incidents that may be deemed to be included in the 
intentions of the parties where there is no indication 
to the contrary. The words ins. 58 “where the mort- 
gagor binds himself torepay the mortgage money” 
occur only in the definitions of simple mortgages and 
English mortgages and notin the definitions of 
mortgages by conditional sales and  usufructuary 
. mortgages, Wherever a mortgagor binds himself to 
repay the mortgage money, the mortgage cannot fall 
within the definition of a usaofructuary mortgage, 
The primary feature of a usufractuary mortgage is 
the possession of the property by the mortgagee with 
right to retain the usufruct, 

Adesd of mortgage was in the sum of Rs. 1,00) 
and was with possession, the mortgagee was 
entitled to retain undisturbed possession for 15 years, 
and at the expiry of this period the mortgagor could 
redeem for the sum of Rs. 1,000 plus the cost of any 
repairs or improvements made by the mortgages. 
There was afurther provision that if the mortgagor 
“ did not exercise his right toredeem during the 16th 
year, he would have to pay interest at 12 annasper 
cent, per mensem on the principalsum from the date of 
mortgage up tg the date of redemption, in addition 
to rspaying the principal and thse costs of improve- 
' ments : 

Held, thatthe primary terms being in the nature 
of those which, according to s. 58, Transfer of Pro- 
perty Act, are normal terms of usufructuary mortgage 





“and the terms. being silent.as to any right of the mort- | 
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gagee to seek foreclosure or sale, the Court was entitl- 
ed to turn to s. 67 to discover what terms may be im» 
plied, and that the mortgagee could have no remedy 
by sale or foreclosure. BisaAn Das v. Nano. Ram 
Pesh. 155 
———-S. 59. Sze Evidence Act, 1872, ss. 68, JAN 


518 (b) 
155 


———~-§, 67. 
Sez Mortgage 
Ses Transfer of Property Act, 1882, s. 58 


———~-3, 68, Ses Limitation Act, 1908, Bie 


Art. 62 
5.68 (1) (d). Sze Civil Procedure Code, 


1908, O. XXI, r. 62 821 (b) 
—~———§. 72, Seg Contract Act, 1872, s. 69 626 


——s, 92 as amended by Act (XX of 1929) 
—S, 92 as amended, whether retrospective, 
Section 92, Transfer of Property Act, as now 

amended is not retrospective. M.S Caxzttyar FIRM 


v. KALIAMMA , Rang. 221 

S, 92—Subrogation — Kinds of — Legal 

subrogation and conventional subrogation— 
Distinction. 


Subrogation is of two kinds, legal and conven- 
tional. Legal subrogation takes place by the opera- 
tion of law when a mortgage-debt is paid of by 
some ‘person who has an interest to protect, Con- 
ventional subrogation takes place when the person 
who pays off the debt has no interest to protect 
but advances the money under an agreement that 
he will be subrogated to the rights of the creditor 
so paid. The law relating to legal subrogation is 
now contained in the first paragraph of s 92, Transfer 
of Property Act and the law relating to conventional 
subrogation in the third paragraph. RAMGOPAL 4, 
NANAKRAM Nag. 551 

s 92 —Subsequent mortgagee purchasing 
mortgaged property and paying off prior mortgage 

—Right to claim subrogation. 

A person who has plrchased the equity. cf re- 
demption need not take the writing since his right 
to subrogation would accrue under the first para- 
graph of s. 92, Transfer of Property Act. | 

The appellant purchased a proporty which had 
been mortgaged in plaintiff's favour, and as part 
of the consideration for the sale, undertook to pay 
off a prior mortgage debt and paid off that debt: | 

Held, that the appellant was entitled to chin 
subrogation under the first paragraph of s. 92, 
Transfer of Property Act, on the ground that he was 
one of the persons referred to in s8. 92 and that 
he did infact redeem the prior mortgage. RAMGOPAL 
y. NANAKRAM Nag. 551 
-§. 100—Morigagor not called upon to pay 

revenue—S. 100, if applies. 

Section 100, Transfer of Property Act, cannot ap- 
ply ing case where it has not bsen shown that the 
mortgagor was called upon topay the revenue, 
unless the mortgagee elects to have the money spent 
by him added to the mortgage principal. A, MURRAY 
v. M. S. M. FIRM Rang.-626 

s. 109—“All the rights of the lessor as to 
the property”, meaning of- Covenants running 
with the land—Nature of. 

The words “all the rights of the lessor as to the 
property”, in s. 109, Transfer of Property Act, clearly 
include rights of the lessor under covenants affecting 
the demised property, that is - to use the English 
expression—under covenants “which run with the 
land,” and that no other rights pass. The concluding 
words of the section, which ave the lessor liable 
after the assignment “tò any of the liabilities 
imposed upon him by the lease,” age wider and leave 
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him liable under personal obligations which do 
not run with the land. Butthe only covenants the 
benefit of which passes to the transferee are covenants 
running with the land. Arpun Resman Mosamup 
Yusur v Petroze Cursetsi Sere Na Bom. 57 
§.111 cl. (b). Sex Provincial Small Ceuse 

Courts Act, 1887, as amended by Bombay Act, 1930, 

Seh. IT, el. (4), sub-cl. fe) ` “210 (a) 
———— 8, 128. See Hindu Law 412 
—— £, 130, Sex Transfer of Property Act, 1882, 

S. 3 -787 
Trespass — Owner setling possession — Person 

dispossessed—Whether can remove crops though 

‘grown by him. 

After the real owner has got actual possession 
of ‘the lands through the Civil Court in pursuance 
of the orders of the Civil Court under al, 6 (iii), 
s: 26-F, Bengal Tenancy Act read with O. XXI, 
| v.35, Civil Procedure Code, the person dispossessed 
' becomes a trespasser and cannot remove the crop 
` though grown by him. Osman y, EMPEROR .. 

Cal. 647 (a) 

Trust—Creation of—Trusts in favour of some 
creditors only—Other creditors as well given notice 
of trust by debtor—They - also can claim to be 
beneficiaries. 

If a debtor conveys property in trust for the 
benefit of his creditors, who are not parties to the 
conveyance, and to whom the fact of its execution 
is not communicated, the conveyance merely operates 
“asa power to the trustees to apply the property 

in satisfying their claims; and .inasmuch as the 
debtor himself is in fact the only cestui que trust, 
it 1s revocable by him before the property is so 
applied, and cannot be enforced by the creditors. 
A trust in favour of creditors is not, however 
revocable if the creditors are parties to or assent 
to the conveyance, or ifthe fact of its execution 
ig communicated to them, 

Where, therefore, a trust is created in favour cf 
the creditors who signed the composition dead and 
if the deed is communicated to the other credi- 
tors, notice of the trust being given by the debtor 
‘before it is executel and by the trustees after 

execution to the other creditors, it will also create 
a trust in favour of them end they would be cestui 
gue trust under.the deed. Firm Jawasar Sinai & 
Sons V. JAMNA Das SHIKARPURIA hah. 502 
~ Liability 

general accounts from previous trustees—Conduct 
of previous trustee supervised by community— 

Malversation, held not- proved—Direction for 

general accounts after so much lapse of time, held 

could not be given. i 

The trustees of a temple which was controlled by a 
number of households situated round itself. were 
appointed from time to time to manage the affairs of 
thetemple, and the community exercised control over 
` the affairs of the temple without any deed or other 

written instrument prescribing the way in which this 
control was tobe exercised, The present trustees 
instituted a suit against the former trustees claim- 
ing & general account during the period of their 
trusteeship. The plaint set out certain specific 
charges of malversation and it was held by the trial 
_~ Court that some of those charges had been made out, 
‘The judgment was reversed by the High Court 

holding that they were not made out. The Wich 
Court considered the question whether a general 
account could properly he ordered against the 
defendants and can® to the conclusion that inasmuch 
as certain accounts had been from tine to time put 
“before ‘the community at annual meetings 
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to account — Truetees claiming - 


and ` 
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scrutinised by members of the community, and y assed 
or allowed by them the defendants could not be held 
to account in any strict manner for items of ex- 
penditure going hack to more than twenty years 
before the suit. The High Oourt also came tothe 
conclusion that there was no ground for thinking that 
the absence of the documents and of many of the ac- 
counts kept by the trustees from time to time was a 
matter for which the defendants were responsible. 
The plaintiffs once agrin pressed their claim for gene- 
ral accounts before the Privy Council : 

Held, that having regard to the nature of the 
trust, tothe length of time which ‘elapsed before the 
action was instituted, end to the other circumstances 
of the case, it would be unjust and inequitable to 
call upon the late trustees to account for the money 
received by them many years ago. SHANMUKHA- 
SUNDARA MUDALIYAR Vv. RATNAVELU MUDALIYAR 

PC 526 
———~—-Tracing of trust money—Tests. 

Trust money in the share of money can be traced 
and got if it can be identified as trust money,’ It 
is Clearly “traceable” if it can be identified. M., R. 
R. M. M. R. VEERAPPA C erry v. OFFICIAL ASSIGNEE, 
MADRAS Mad. 891 
Trusts Act (fof 1882), ss. 63, 66—Trust money 

invested in trustee's business—-Trustee firm becom- 

ing insolvent—Beneficiary’s right to follow money 

Bas in hand of Official Assignee, if subject to 

charge. 

The Nattukottai Chetty firms doing business in 
Calentta established a chatram, the funds for which 
were derived in part from mahimai which is .a 
collection made by the firms from all constitutents 
who g9 to them for cashing bills. The rest of the 
funds were supplied by strangers to the Nattukottai 
Chetty firms and mostly take the shape of hundies. 
These hundies wera given to the Vicharanaidar, 
whose business was to look after the management 
of the chatram and the Vicharanaidar was selected 
fr m out of the Nattukottai Chetty firms in Calcutta 
who constitute the Nagarathars, The Vicharanaidar 
firm became insolvent and a suit was filed to re- 
cover the amount shown in the books as belonging 
to the chatram, the plaintiff's case being that the 
money formed part of a trust fund and that it 
was not only traceable to the insolvent firm but 
in fact and in law could be traced an1 the Official 
Assignee es representing the estate of the insolvent 
made to disgorge that sum: 

Meld, that ths relation between the trust and 
the firm. was not one of creditor and debtor and the 
right of the beneficiary to follow the trust money 
did net depend on the act of the trustee being a 
wrongful one. The trust money invested in the 
business could be traced to its eventual assets and 
the moneys must bs taken to have remained as 
part of the insolvent's business -and to have been 
there from date cf insolvency. 

Held, a183, that the beneficiary, namely the trust 
was entitled to a charge upon such assets in the 
hands of the-firm. M. R. R.M. M. R, Verrappa 
C..ETTY v. OrricraL ASSIGNEE, MADRAS | Mad. 891 
Udasis, whether Sikhs. 

Udasis to-day are not to be classed as Sikhs for 
the purposesof the Sikh Gurdwaras Act. Hem SINGH 
v, Basant Das , PG 529 
U. P. Assistance of Tenants Act (VNI of 1932), 

ss 2,3,4-Trial Court not passing decree for 

payment of arrears of rent by instolments— 

District Judge hearing execution appzal—Whether 

can alter decree by ordering payment by instal- 

ment-—Benefit of s.4, when can be had. 


-jnstalments is 
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The U, P. Assistance of Tenants Act, 1932, dues pro- 
videfor the payment of arrears of rent for the 
year 1337 and 1338 Fasli by” instalments, but it 
is.clearfrom the terms of ss.°2 and 3 ofthe Act 
that..the power to order payment of arrears of 
conferred not upon an execution 
Court butupon the Court actually hearing the 
claim for arrears of rent. The 
under the provisions of this Act pass a decree 
for the payment of arrears of rent for these years 
by instalments.. Where the trial Court has passed no 
such decree though it could have done so because 
the decree was actually passed three days after 


“the United Provinces Assistance of Tenants Act, 


- 1932, came 


4 


- out of execution proceedings, it 


into force and the District ‘Judge 
hears an appeal not against the decree for arrears 
of rent . but against the decree for ejectment by 
way of execution of the decree for arrears of rent, 
the appeal before him being an appeal arising 
is not open to 
him to vary decrees which have been passed 
by Court of competent jurisdiction. To allow the 
payment of the decree for arrears of rent by 
instalments amounts to a variation by the exe- 
cution Court of the decree passed by the trial 
Court which dealt with the matter, As the trial 
Court had not passed a decree for payment of 
the arrears 


could have appealed against that decree but 


. having doneso it is not open to them in the exe- 


cution Court to ask for relief which they could 


have obtained by preferring a regular appeal 
against the decres of the Court of first in- 
stance. 

Section 4, has also no application to such a 
case because the decree for arrears in question 
was not a decree “already passed’. A decree 


“already passed” must mean 
before the Act came into force. Section 4 applies 
only to decrees for arrears of rentfor the years 
1337 and 1338 Faslt which are actually passed 
before the date upon which this Act came into 
force but which were not executed at the time the 
Act cameinte force. In order to claim the benefit 
of s. 4, U. P. Assistance of Tenants Act the tenant 
or thekadar must file an application tnat the 
Act shall be applied to his case and with that 
application he must deposit in Court an instal- 
ment equal to one-fourth of the sum decreed, 

Held, that even if the present decree could be re- 
garded as a decre2 to which the provisions of s. 4 of 
the Act applied, the judgment-debtors could not claim 
the benefit of the Act by reason of non-compliance 
with the essential conditions laid down by that 
section, MI. Zanur Husain +. CHURA Srncu = All. 52 


a decree passed 


- U. P. General Clauses Act (| of 1904), s. 6— 


eee applies tos. 25 (1) of Agra Tenancy Act 
1926. 


Section 6, U. P. General Clauses Act, does not 


-apply to s. 25 (1), Agra Tenancy Act, 1926, s. 6, 


United Provinces General Clauses Act, provides that 


- where any United Provinces Act repeals any pre- 


vious enactment, the repeal shall not affect any 
right, privilege, obligation or liability acquired, 
accrued or incurred under any enactment so repeal- 
ed. Reversioners and landlords have only inchoate 


‘or contingent rights until the succession opens out 


and such rights are not rights acerucd but rather 
rights which may accrue, It is only vested rights 
which are protected bys. 6 Prare LAL v. Soney Lan 
All, 558 

U. P, Land Revenue Act (IH of 1901), s. 32 (e). 
Seg U. P, Land Revenue Act, 1901, 5,40 (3) 285 
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trial Court can . 


for arrears, he cannotsuddenly claim to 


by instalments, the judgment-debtors . 
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S, 36-—Rent between landlord and ex- 
proprietary tenant fixed by registered agreement— 
Tenant paying accordingly—Suit for arrears— 
Tenant, if can. claim exemption because rent is 
not fixed by Court. 

Where the rent of an ex-proprietary holding is 
fixed by aregistered agreement between the landlord 
and ex-proprietary tenant and not by the Court and 
the tenant has been eccordingly peying, in a suit 
be exempt 
from payment merely because the rent had not been 
fixed in the first instance by the Court DATA RAM v. 
JHAOO LAL All. 759 


=m SS, 40 (3), 233 (1), 44, 32 (e)—Proceedings 
in Civil Court in respect to determination of class 
of tenont— Whether can be entertained. 

Where the person claims only occupancy rights 
and is held by the Revenue Court, to 
have been in pessession all along and is not 
under sub-cl. (8) of s. 40 of the Land Revenue 
Act, -placed in possession of the land but is 
held to be tenant in possession of the land in suit 
and had been given occupancy rights therein by the 
decree of the Settlement Court under s. 233, cl. (i) of 
the Land Revenue Act, he is barred from instituting 
any suitor other proceeding in the Civil Court 
with respect to the determination of the class of 
tenants to which he belongs, or of the rent payable 
by him, or the period for which such rent is fixed 
under this Act, save as provided bys. 44 of the said 
Act, and s. 44 ofthe said Act expressly excludes en- 
tries made jn the registers mentioned in cl. (e) of s. 32. 
Depcty COMMISSIONER IN C LARGE OF QILA PARTARGARI 
Estate y, Watt MAECGMED Oudh 285 


S$. 84—Settlement in 1818 of certain villages 
-— First and final rubkars and wajib-ul-arz— 
Rights set up by plaintiff's predecessors as 
referred to in wajib-ul-arz falling far short of 
ownership Decision of settlement oficer held did 
not vest ownership of unassessed jungle and 
waste land included in villages specially when 
defendant was taluqdar. 

Certain ten villeges in a taluqa included un- 
assessed waste and jungle lands, The settlement 
officer, during the settlement of 1816 prepared the 
first and the final rubkars. He decided that the 
claimants of the waste land were the proprietors 
of the cultivated area and that they were entitled 
to have the settlement of land revenue made with 
them. The settlement was completed by the final 
settlement rubkar which assessed land reyenue on 
cultivable aren which had heen accurately surveyed 
and was referred to as the ‘entire area’. ‘The 
wajib-ul-arz contained rights set up in the waste 
by the plaintift's predecessors which fell far short 
of ownership: 

Held, (i) that the decision of the settlement officer 








- as contained in these documents even though final 


after confirmation and not challenged in the Civil 
Court, did not vest cwnership in tbe jungle or 
waste land especially when the defendant has been 
held to be the talugdar or superior proprietor in 
a decision since final; 

(ii) that the decision of the settlement officer 
must be ascertained exclusively from the rubkars 
and wajib-uwl-arzes in which his decisions as settle- 
ment cfficer were recorded and not from what he 
or others afterwards said or wrote about them, 
Further, as those decisions became binding, at 
any rate after cunfirmatiq, unless challenged in 
a civil suit, they must be strictly construed and 
be exprefsed with sufficient Clearness to bring 
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home to the parties concerned that questions of 
title were being decided egainst them; 

(iii) that the burden was on the plaintiff to 
prove that the said documents contaiaed the deci- 
sion cf the settlement officer on which they based 
their claim, SARDA Masesa Prasad Sineu v. BADRI 
Lau Sauu PC 673 
m $8. 111, 233 (k)—Civil Procedure Code (Act 

V of 1908), s. 10—~Application for perfect partition 

—OQObjection to title—Plaintif asking for per- 

mission to institute suit in Civil Court to get 

declaration and stay of suitin Revenue Court~ 

Suit in Civil Court instituted—Permission ‘granted 

subsequently — Civil suit, whether barred — 

Subsequent permission, whether cured defect. 

Section 233 (le), U. P. Land Revenue Act, prevents 
the institution of a suit in a Civil Court with 
respect to partition or union of mahals except as 
provided in ss. 111 and 112, Land Revenue 
Act. Where that partition has been perfected after 
a question of title in the Revenue Court has been 
decided adversely to a party or where it has been 
perfected when no such question had been raised 
by such party, the partition is complete and the 
matter cannot be re-agitated in a Oivil Court. But 
s. 233 (k) cannot in itself apply to a case where 
there has yet been no partition or union of a 
mahal. The aid of s. 10, Civil Procedure Code, 
would have to be invoked where a partition pro- 
ceeding is still pending in the Revenue Court. 
But s. 10, Civil Procedure Code does not altogether 


` oust the jurisdiction of the Civil Court to receive 


a plaint in a suit for declaration of title or pos- 
session of immovable property, but only refers to 
the stay of, the suit and prevents the Court from 
procesding with the trial of such a suit while the 
same matter is pending in another Court of com- 
petent jurisdiction. Consequently, while a question 
of title has bean raised and is under considera- 
tion by the Revenue Court,a suit to gat relief 
in respect of the sams matter would not be tried 


-by a Oivil Court but would be stayed until the 


matter has been disposed of by the Revenue Court, 

The plaintiffs first filed an application in the 
Revenue Court in 1929 for a perfect partition of 
the mahal in which the property in dispute was 
situated. Some objection was raised on behalf of 
the defendants as to the plaintifis’ title. On March 
30, 1931, the plaintiffs applied to the Revenue Court 
for permission presumably under s. LIL of the Land 
Revenue. Act to institute a suit in the Civil Court 
for the adjudication of their title and prayed that 


-the proceedings in the Revenue Gourt be stayed 


until the matter was determined by the Civil Court, 
On April 1, 1931, tne present suit was instituted. 
The application of the plaintiffs remained pending 
in the Revenue Court for a long time and ulti- 
mately on March 2, 1932, the Court ordered that 
the plaintiffs should be allowed to file a suit in 
the Civil Court within three months of the order: 
Obviously the order purported to be under s, Lil 
(b) of the Land Rerenue Act, particularly as the 


- application” was headed as one under that section. 


The defendants raised an objection in the trial 
Court that the claim was barred under s, 233 (k) 
read with s. 11L of the Land Revenue Act: 

Feld, that to insist on the suit being withdrawn 


-and then to allow the plaintifis to bring a fresh 


suit wiuld b3 both inconvenient and unfair. In 


tho first placs it will necessitate an unnaecassary 


duplication of civil paceadings, and in the sacond 


plasa, the plaintiffs would have to approach the 
Revenue Gourt afgesh for the extensidn of the 
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period or for the grant of a fresh order. There 
was no initial defect in the institution of the suit 
but that the trial of the suit was barred by the 
principle underlying s. 10, Civil Procedure Code 
so long as the Revenue Court had not passed the 
order under s. 111 (b). As soon as the order under 
s. 111 (6) was passed, the objection under s. 10, Civil 
Procedure Code, fell to the ground and there was 
no bar in the way of the Civil Court trying the 
suit at all. JAIPAL AHIR v. BADRI Prasap All. 865 
—3. 141 — Whether applies tos. 221, Agra 

Tenancy Act (III of 1926). 

There is nothing whatever in the Land Revenue 
Act or in the Agra Tenancy Act to indicate that 
s. 141, Land Revenue Act, can apply tos. 221, Agra 
Tenancy Act. The first charge of the Government 
laid down in s. 141, Land Revenue Act, is a first 
charge of the revenue when the revenue is payable 
to Government or when the Collector takes proceed- 
ings under s. 181 of that Act on behalf of a lam- 
bardor. The prior charge cannot be applied 
to the decree obtained by the lembardar under 
s. 221, Agra Tenancy Act. MALLHA KHAN v. GULAB 





SINGH . All, 446 
—— §.233(i. Sen U. P. Land Revenue Act, 
1901, s. 40 (3) 285 
————— §. 233 (kK). Sze U. P. Land Revenue Act, 
1901, s. 111 865 


U.P. Municipailties Act (lof 1916), s. 116— 
Prosecution for breach of bye-law by constructing 
projections over land claimed by Board as public 
street-—Land, private property of another—User 
by public for three or four years—User, if suffi- 
cient to create public right of way—“ Land. under 
control of Board” in s. 116 U. P. Municipalities 
Act means ‘under lawful control.’ 

The accused person had constructed certain pro- 
jections (chhajjas and todas) over some land which 
was claimed by the Municipal Board as being part 
of a public street. This land was the property of 
another private owner ani was not dedicrted by 
owner to public purposes nor had it been used by 
the public for more than three or four years. The 
accused was prosecuted under U. P. Municipalities 
Act for the breach of a bye-law : i 

Held, that the land over which the nccused 
built his projections was net part of a public street 
and the user by the public for three or four years 


. could not create a public right of way; 


Held, further, that the land under the control of 
the Board meant lawful control under the provisions 


-of s. 116, Municipalities Act. It could never have 


been the intention that the Board could commit a 
trespass and then create a bye-law which would 
prevent the person trespassed upon from exercising 


- his rights. Soaan LAL v. EMPEROR All. 445 


S. 180 (3) (4)—Construction in contravention 
of bye-law — Person constructing, if can be 
deemed to have been given sanction under sub-s. (3). 
In view of sub-s. (1) of s. 180, U. P. Municipalities 

Act, a person cannot be deemed to have been given 

sanction for a construction under s. 180 (3), if the 

same is in contravention of.any bye-law. NARAIN Das 

v. MUNICIPAL BOARD, GORAK PUR All. 443 

S. 307. See Criminal trial 316 

U. P. Prevention of Adulteration Act(VI of 
1912),s.4 — Seller supplying skimmed milk, 
when guilty under port. 1 and part. 2 of s. 4. 

Whsre a ‘customer asks for “milk” ha should be 
understood to be desirous of purchasing pure milk : 
and if he is supplied skimmed milk by the seller; 
who doesnot make it clear that the milk he was 


“_ 








. supplying was skimmed milk, he is guilty under 


h |) 
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the first part of s. 4, U. P. Prevention of Adulteration 
Act. Similarly, whers3 a person gives out that 
“milk” was for sale at his shop, he should be taken 
to offer to sell pure milk, and not skimmed milk; aud 
if while he is offering to sell “milk” ho supplies 
skimmed milk, he is guilty under the second part of 
that saction. Dukal v. JIMPEROR All 356 
U.P. Town Areas Act (I! of 1914), s. 3—Agricul- 
tural village declared to be town area—liffect—Pre- 
sumption that z2mindar is owner of every inch of 
land in area, whether applies. 

The presumption thatin an agricultural village 
the zemindar is the owner of every inch of land does 
not apply where the village has been declared to be 
atownarea. BE_ARI LAL v. SUKHBIR SINGH 

All. 440 


Water rights—Ryotwari holder—Interference with 
customary supply of water by another ryotwari 
hoider —Right of action— Necessity of proof of ac- 
tual damage or likelihood of damage. 

If the customary supply and manner of supply of 
water enjoyed by a ryotwarit holder is interfered 
with nut by the Government, but by private par- 
ties, such interference, prima facie, is an invasion 
of his rights and will give rise to a civil cause 
of action. To sustain an enforceable claim, how- 
ever, tie plaintiff must prove actual damages or 
likelihsod of damage. VuLucur BaS_YAKAkLU v. 
PONNURI PERUMALLU Mad. / 61 
Wil.—Construction—EEntiwe wull tobe looked into—- 

Held, that dedtcationto ido! was absolute and donor 

did not intend so-called trustees to remain in 

possession and give profits only to manager. 

The testator in his will by which he dedicated a 
village to an idol, stated in clear terms that eiter his 
death the idol shall be the cwner of the property 
dedicated and the namecf the idol he substituted 
in khewat, in place of his and that the idol shall be 
entitled tothe entire income of the 20 biswa share 
with grove, houses, ete., and the whole of it without 
the exception of anyright or things situate therein, 
shall go to the idul, ‘The will also directed certain 
persons tolvok to the application of the income of the 
village as directed : 

Heid, thet in orderto gather the intentions of the 
donor the terms of the entire will should be looked 
into and then a conclusion come to, The intentions of 
the donor cannot be gathered by taking into con- 
sideration only an isolated passage in the will and 
by ignoring the other passeges or expressions which 
are to be found in it. 

Held, further thet taking into consideration the 
emphatic language of the will the only conclusion 
is thatthe dedication was absolute and complete in 
every respect. It was not open to the person to contend 
that the legel estate vested in them as ‘trustees’ in the 
will under which the “endowment in question was 
made, the author of the endowment didnot intend 
that the sé-called trustees should remain in rent- 
collecting positions of the endowed property and hand 
over the profits realized tothe manager of the idol 
for the purpose of expenses in connection with the 
objects meationed in the will. Currangi Lit v. SRI 
T AKUR BARE MADAN Moaan LALJI All, 621 
Construction—Llestutrix vequeathing two plots 

of land to her niece and two lease-hold houses to B 

— Bequests, to B failing—Lioperty, tf falls «nto 

residue and passes to niece—state, if can pass as 

on intestacy. 

The testatrix, was possessed of csrtain leas2-hold 
property and other personality, and there was no 
doubt that she intended to disposs of all the pro- 
porties that she possessed by a will. She intended 
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and provided inter alia that her niece Mrs, D 
should receive two pluts of land at M. Among the 
specific bequests that she made were levacizs of 
money and debts outstanding and also two lease- 
hold houses one at K and ons at M to B. It was 
directed that thess two houses were to be sold, 
and that the procseds were to be used for church 
purposes, All the bequests to B failed and in so 


far as they represented “personal property and- 


effects” possessed by the testatrix at the time of 
her death they passed to Mrs. D: 

ITeld, that when once it had been established 
that the effect of the will was to indicate an in- 
tention on the part of the testatrix not only to give 
Mrs. D certain specified plots of land but also all 
“pers mal property and effects” not otherwise validly 
disposed of, it follows that upon the failure of the 


- bequest to B tne property which was the subject- 


matter of those bequests including the lease-hold 
houses, fell into the residus; 

Held, also that it could not be said that the testatrix 
intended that, even if B did not obtain the lease- 
hold property bequeathed to him, it should not go 
to Mrs. D and that it should pass as on an intest- 
acy. Mrs, BLIZABET 1 (Bess) O Donoe us v. Mrs P. A. 
SUT ERLAND Rang. 997 


WORDS AND PHRAS:S:— 
Acting in the course of employment, 
meaning of. Sree Fatal Accidents Act, 1835, s. 1 
192 (b) 

--—-——Gancellation, meaning of. 

The expression ‘cancellation of document’ as one 
of the reliefs claimable in a suit has a well known 
maning, namely, that-a person, who has executed 
a document or will otherwise be bound by it, seeks to 
be relieved of iton grounds like misrepresoitation, 
fraud, undue influence andsoon. A plea that a 
document purporting to bə executed by another per- 
son in favour of the plaintiff does not amount toa 
due fulfillment of ths contract entered into by that 
other with the plaintiff 1s nob what in law will be 
spoken of asa prayer for ‘cancellation’ of that docu- 
ment. TamaaNna NARAYANA Moort.y v. KUMALA 
PURNA Cxenpra Rao Mad, 184 

Dishonestly, meaning of. Sre Penal Code, 1860, 


s. 424 | 5543 
Distinct subjects, meaning of. Sex Court Fees 
Act, 1870, s. 7 (4-A) 184 


For the time belng, meaning of. Ses Companies 
Act, 1913, Sch. I, Art. 73 12 
Injury, meaning of, Szz Penal Code, 1860, s. He 5 
Land under control of Board, ia s. 116, 
U. P. Municipalities Act, means under ‘lawful 
control” Sse U. P. Municipalities Act, 1916, 


s. 116 445 
Machinery, meaning of. Sex Madras Local Boards 
Act, 1920, Sch. VII, cls. (p) (9) 217 
Reasonable and probapie cause, SEH 
Malicious prosecution 617 
Substantial question of law, significance of, 
Sze Civil Procedure Code, 1908, s. 110 383 


Time requisite in s. 12, Limitation Act, 
meaning of. Sez Limitation Act, 1903, 5. 19 72 


Ulma, meaning of See Custom Punjab $31 
Workman, meaning of, Sze Workmen's Com: 
pensation Act, 1923, s. 2 (1) 992 


Workmen's Compensation Act (Vill of 1923), 
s. 2 (1) (n)—Workman, meaning of-— Contract of 
service wuh another persenu—Necessity of—~Held, 
that deceased was not a workman within s. 2 (1) (n). 
Inorderx*to be a workman wjthinthe meaning cl 


k * 


xcvi 


| . 
Workmen's Compensation Act— ccntd, 


the Workmen's Compensation Act the person claim- 
ing to bea workman ust be under a contract of 
service with scme other person, 

The deceased wasa member of a cooly gang con- 
sisting of a number of persons who carried out work 
in colloboration and partnership. The system under 
which the partnership was worked was that any 
_ contract obtained on behalf vf the partners by the 

> maistries would be carried out by the members of the 
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a 


gang, the amount receiyed by the partnors boing 


divided among the members of the partnership in 
accordance with the amcunt of labour which the 


several members 
upon the work : 
Held, that he was not a workman within the mean- 
ing ot that term as used in s.2 (1).: (n), Workmen's 
Compensation Act. In re Workmen's COMPENSATION 
OF JAGLIPATGAN Rang. 992 $ B 


of th> partnership. had expended 
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NOTES AND COMMENTS. 


International Copyright. 


The report of the Committee appointed last 
May py the Board of Trade (Engiand) to con-. 
sider the proposals of the Belgian Government - 
end the Bureau of the International Union. 


for the protection of Literary and Artistic 
worxss wes published in December. The 
report contains interesting proposals and 
recuuimandaticns to some of which short 
references may be made. It may be noted 
tha! -.:or to 1886, international copyright 
was  Jlated by treaties end es sum- 
mari’. tin Copinger on Copyright, originally, 
in. the absence of conventicns end treaties, 
a book by a foreigner published outside 


England could obtain no protection in. 
applied to. 
in Englend in- 


Englend end the converse 
English books published 
respect of other countries. In 1885 a 
conference .was held of cartain powers 


which resulted in the Berne Convention of. 


1887, and tLe English International Copy- 
right Act of 1886 enabled the Convention 
to bemade effective so far as England 
was concerned. The Convention’ was 
revised in subsequent years and the guid- 
ing factor hes been towards “the estab- 
lishment of a uniform code for all coun- 
tries in place of any national treatment, 
although the time had “not yet arrived 
for a complete abandonment 
mixed system.” The International Conven- 
tion was last revised at Rome in 1928. 


Recommendations. 

To advert to the recommendations, the pro- 
posal of the Belgian Government to the effect 
“that articles on current economic, political, 
or religious topics published in newspapers 
or periodicals should receiye the same full 
copyright protection - ‘as 
tales and various literary, scientific or 
artistic works (which may not be repro- 
duced in other countries) without the con- 
sent of the authors,” was approved by the 
Committee. With regard to speeches 
and performing rights, there was a pro- 
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of the 


serial | stories, 


| posal that authors of political and legal 


speeches should be given the seme rights 
in regard to collections of their speeches 
as are now enjoyed by authors of other 
oral works. But the Committee consider- 
ed that such & proposal ‘ought to be 
resisted in view of the uncertainty in 
regard to the protection of oral works in 
this country and of the difficulties tht 
might arise in connection with lew reports.” 
It is recommended that cinematograph 
works may be added to the list of works 
protected by the Convention. With regard 
to photographic. works, the Committee 
considers that the term of protection should 
be fifty years from the making of- tke 
original negative, while cinematographic 
works should,. the Committee thinks, be 
protected from the date of the making of 
the original negativeor similar contrivance 
up to the date of its exhibition to the 
trade or public and for fifty years there- 
after.” Numerous other suggestions are 
made, chiefly with regard to artistic in- 
dustrial designs, the right of radio-com- 
munication etc. 


Company, Winding-up: ‘Just and Equit- 
able.’ 
The construction of the words ‘just 

and equitable’ in cl. (vi) of s. 162, Com- 

panies Act, (s. 168 (b), English Act) has 
been the subject of many judicial deci- 
sions and in the recent decision in the 

Chancery Division in In re Davis and 

Collett Lid., 104-L. T. 340 (See 160 Ind. 

Cas., Journalg Section, Notes of Recent 

English Cases, p. 14), the term has been 

explained with reference to private com- 

panies, It was at one time thought that 
these words were intended to be confined 
to cases ejusdem generis with the pre- 
vious clauses in the section butit is now 
definitely settled that this construction is 
erroneous: See Lock v. John Blackwood 
and Co. Ltd., (1924) A. ©. 783; Cowasji v. 
Nath Singh, 59 Ind, Cas, 524; Sabapathy Rag 
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v. Sabapaihy Press Co. Ltd., 86 Ind. Cas. 
135; 48 M. 448. Any cause which the 
Court thinks just may be taken as a 
ground for winding-up. To bring a ccm- 
pany within this clause, it may be shown 
that the substratum of the company has 
gone, ora deadlock has risen of sucha 
kind that it is not possible for the com- 
pany to carly on its business: In re 
Yenidje Tobacco Co., Ltd., 86 L. J. Oh. 1; 
Inre Janbazar Estate, 133 Ind. Cas. 321: 
58 C. 716. 


Private Company. 

in In re Davis and Collett Lid. (supra) 
lhe company was incorporated in August 
1932 with a capital of £ 200 divided into 
400 shares and C and D were ihe first 
Directos with D as Chairman. C resigned 
his directorship and G was appointed 
director, the capital being increased to 
£.400 ¿nd the shares being equally held 
between D and G. In April 1935 resolu- 
tions were pessed` purporting to appoint 
two persons, who were unqualified, és 
directors end make D menaging director. 
G objected end after having been out- 
voted, was expelled from his room under 
D's euthority..G filed a. petition for com- 
pulsory winding-up. Mr. Justice Crossman 
obseived that: the object of the resolutions 
of April 1935 was to give entire control 
ofthe company to D and that the case 
was one where it was ‘just and equitable’ 
that the company should be wound up. 
His Lordship. applied the principle 


decided in Yenidje Tobacco case (supra). 


and felt himself bound to consider the 
position in the same way as if the ques- 
tion arose as to the right of one ot two 
partners in a private partnership to 
have the. partnership dissolved. ln that 
case it was held that ‘the just and equitable 
clause’ was not restricted ‘to cases in 
which the substratum of the company had 
gone and the fact that the business was 
still prospering was no bar to an order 
for winding-up, “since the same principle 
ought to be applied as.in the case of a 
firm where there is in substance a part- 
nership in the guise of a private com- 
pany.” Mr. Justice Crossman in the 
instant case observed: “The same circum- 
stances which entitle a partner to require 
the dissolution of a partnership entitle a 
person who is equally interested with one 
other person In a company to have that 
company wound up on the ground that 
the circumstance8 render it just and 
equitable.” It may be pointed “gut, how- 
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ever, that the- clause is- not without limits 
as seen from the observations of Lord 
Cairns, in In re Suburban Hotel Co. Ltd., 
35 L.J. Ch. 710, to the effect that “ihe 
winding-up process of the Course ought 
not to be used es the means of evoking 
a judicial decision as to the probable 


success or non-success of a company as a 


commercial speculation.” 


ee to evade the Registration 
Ct. 

In Sri Raja Inugantt Venkatarama Rao v. 
Sri Raja Sobhan Adri Appa Rao, 161 Ind. 
Cas.29, their Lordships of the Judicial 
Committee had to deal with what may be 
called a device to evade the Registration : 
Act. Heving regard to the pronouncements 
of their Lordships in the previous cases of 
Harendra Lal Roy Chowahuri v. Hari Dasi 
Debi, 41 [. A. 110: 23 Ind. Cas. 637, Biswa- 
nath Prasad. v. Chandra Narayan, 48 I. A. 
127 : 63 Ind. Cas. 770; and the recent case of 
Colleccor of Gorakhpur v. Ram Sundar Mal, 
611. A. 286: 150 Ind. Cas. 545, their: 
Lordships huve leid down thit the critericn 
by which such cases heve to be decided is 
whether, upon the fec.s established by the 
evidence, the parties intended that the item 
introduced only to effect registration in a. 
perticular place, should pass under the 
deed. “The motive may be immaterial...if 
the requirements of the law have been 
complied with; but of this the intention is’ 
critical.” In the.case on hand their Lordships 
found thatgthe . purchaser never made any 
attempt to take possession of that particular 
piece of land and it was enclosed and built 
over by the owner of theimmediately adjacent. 
property. From these and other facts their 
Lordships drew the inference that “neither 
did the vendor intend to sell, nor did the 
purchaser intend tobuy, their almost . 
ridiculous fraction of land, and that....the 
so-called sale of it was a mere device to 
evade the Registration Act.” To recall the 
words of Lord Blanesburgh in Collectur of 
Gorakhpur v. Ram Sundar Mal (supra), the 
test is not to-be contined to non-existing 
properties: “It is satistied if the deed does 
not ‘relate’ to a specitied property for any’ 
effective purpose of enjoyment or use.” 
ene) Injuries”: S. 306, Succession 

ct. 
- Tne learned Chief Justic® of the 
Rangoon High Court has, in the recent 
case of Casim v. Sara Bibi, 160 Ind. Cas. 
715, discussed the scope of the expression 
“Personal injuries not causing the death 
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of the party” in s. 308, Succession Act. 
His Lordship agrees with the interpretation 
given by the late Mr. Justice Sadasiva Iyer 
in Rustomji v. Nurse, 44 M. 357; 62 Ind. 
Cas. 261, that. the words ‘personal injuries’ 
in the context. mean physical, corporal or 
bodily injuries, injuries to the ‘person’ as 
opposed to injuries to property or repute- 
tion. Consequently, a cause of action in 
respect of injury to the credit and reputa- 
tion of the plaintiffs, does not fall with- 
in the exceptions set out in s. 303 but 
under that section «survives against the 
executors and administrators of the estate 
of the deceased. A similar question arose 
in the Lahore High Court in Peoples Bank 
of Northern India Lid., Gujrat Branch v. 
Des Raj, 160 Ind. Cas. 759. Mr. Justice Jai 
Lal who delivered the leading judgment 
considered the meaning of ‘personal injury’ 
in s. 306 and after reviewing the English 
decisions on the point expressed ‘his dis- 
approval of the view taken by the Nagpur 
Judicial Commissioner's Court in Ratan 
Chand v.Municipal Commitiee, Hinganghat, 
130 Ind. Cas. 86, holding thai the word 
‘personal’ means all personal injuries and 
eannot be restricted merely to physical 
injuries to the person, end said that the 
cmtext clearly showed that ‘personal in- 
jury’ wes’ used in the sense of ‘bodily 
injury. The question before the Lahore 
High Court was whether the claim against 
‘Directors of Bank who were guilty of 
fraudulent conduct towards the Bank and 
who were liable to account for it to the 
Bank, survived to their legal representa- 
tives and it was held thet the right to 
sue survived against them. It can there- 
fore be taken as settled law now that 
the expression ‘personal injury’ in s. 306, 
Succession Act, is used only in the sense 
of ‘bodily injury.’ 


Servant or Independent Contractor. 


Lewis, J. inthe King’s Bench Division had 


tə consider recently the law as to the rela- 
tion between 3 commercial traveller end his 
firm: Egginton v. Reader, (decided on 
Jenuary 27, 1936 and made available to 
us by the admirable new All England 
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Law Reports: (1936) 1 All. E. R. 7. The 
question whether the relation existing 
between two persons is one of master and 
servant or principal and agent, is largely 
one of, fact and in Performing Right 
Society v. Mitchell and Booker (Palais 
de Danse), Lid., (1924) 1 K. B. 762, Mc 
Cardie, J. set out the essential points to 
be considered in deciding the case. In 
the case before Lewis, J., the action was 
one for damages for personal injuries 
caused by negligence, by a commercial 
traveller who was in.some sense employed 
by a firm. The driver was the owner of 
the car but he used it -to carry samples 
of the goods of a firm. He was paid a 
commission of 6 per cent. on all sales 
effected by him and as he had his own 
car, he was . [given an allowance of £1 
per week for the up-keep of the car: 
But he was his own master and could 
work when, how, or where he Iked and 
the firm had no control over him in the 
manner in which he obtained orders. He 
could even cease to effect sales and the 
only result would be that the firm could 
terminate the agreement as to the up-keep 
of the car. At the time of the accident, 
the basis of the action, he had with him 
samples of the firm and he was calling 
et a house where he hoped to- find some 
body from whom he could obtain an 
order end so get. commission. The ques- 
tion was whether he was the agent or servant 
of the firm. His Lordship adopted paris 


‘of Me Cardie,J.’s judgment in the aforesaid 


case and said that the case before him 
was the direct converse of that case and 


held that the firm was not the employer 


of the defendant (driver) in such a sense 
as toentitle the plaintiffs to recover from 
the firm damages in respect of his negli- 
gence. It may- be noted that in this case 
which depended mainly on facts, the only 
point of difficulty was the contribution 
made by the firm in respect of petrol 
expenses for the car, but the facts that 
the commercial traveller had no binding 
agreement to work at all and was left 


-with a free hand, conclusively prove that 
he was nota servant but an independen; 


contractor. 
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In olden days and even in compera- 
tively recent times the other alternative 
to despatching felons and other ‘undesir- 
ables’ beyond the seas as transports, was 
to send them to the next world, dangl- 
ing from the end of a rope. Jn more 
recent days as civilization has advanced, 
the electric chair has been improvised as 
an easier and speedier mode of transport 
from the mundane world. When in 1810, 
a proposal was made to abolish ‘judg- 
ment of déath for’ stealing five shillings 
worth of. goods from a shop’, Lord 
Ellenborough, Chief -Justice of England, 
felt it necessary to: declare: “I am con- 
vinced with the rest of -the Judges that 
public - expediency requires- there should 
be no remission’ of the terror denounced 
against this description of offenders.” 
Further enlarging on the subject, His 
Lordship added, “My Lords, if we suffer 
this Bill to pass, we shall not know 
‘where we stand; whether we stand upon 
our heads or upon our feet.” It is > 
matter “of history: that Mackintosh and 
‘Romilly fought forthe reform of the law 
but neither pressed for the total abolition 

‘of capital punishment. They considered 
‘that it should be made use of “in cases 
of murder and other serious offences.” 

In later years, however, the legislature 
felt that a mən, though an ‘undesirable, 
could be put to better use than hanging 
him and es many as a hundred crimes 
‘were exempted’ -from cepitsl punishment. 


‘But youth and age stood at the same 
level. There is a record of an o'd men 
‘of eighty-four sentenced to death for 


wife murder in 1843.. He was too- feeble 
to ‘be carried ‘to the scaffold except on a 
‘chair!! Since 186], only. four crimes are 
under English Law, punishable by death: 

(1) setting fire to His Majesty's docekyards, 
l (3) 


treason and (4) murder.. Offences punisk- 
-able with death, under the Indian Crimi- 


nal law are more but it is not the prc- ` 


vince of this article to discuss them. 
Suffice it to say that attemptsto minimise 
them have not been successful and it is 
only when the tribunals temper justice 
with mercy that the criminal escapes from 
the rope. ~- 

The main argement against capital 
punishment is that its effect is either to 
reform nor to tetere This assertion 'may 


‘looked et materially the 
fails utterly of its purpose. 


piracy accompanied by violence, (3) ` 


. hackneyed 


appear dogmatic but experience shows it 
is top true. A is hanged one. morning 
but B commits a murder the next after- 
noon. To sev that there would be more 
murders if there were less hangings is 
not after all very correct. Other arguments 
against capital punishment are, that it is 
irrevocable arid that it,“debauches so many 
people who are necessarily concerned with 


the dreadful business of deliberately 
ushering a fellow creature out of this 
world and into the next”. Besides Judges 


‘and Jury end Counsel, net to say of 
prison governors, doctors and the executioner 
himself, there is the public to consider. 
The effect cn the public is certainly 
horrible. It is sufficient to quote Lord 
Buckmaster who in his introduction to Roy 
Calvert's “Capital. Punishment in the 
Twentieth Century”, says: “The whole 
subject of -which capital punishment is 
simply a part has to be carefully studied. 
It is assumed that society has the right 
to punish ss it pleases all offenders against 
its lawe.. The rule which should guide 
us, however, is not that of doing which the 
law says we have power to dò but what 
reason, justice end humanity say we 
ought to do and {these forbid the con- 
tinuence of capital punishment. Even 
Death Penalty 
It does not 
the least A man 


stop murders in 


‘does not commit murder after methodical 
calculation. 


He commits it because his 
environment has nct taught him to exercise 
control over his savage feelings; end the 
only remedy is to improve all standards 
of conduct and thus make crime amatter 
of social aversion”. Coming as the state- 
ment does from the pen of one of the 
most illustrious of the Law Lords of our 
time, this is perhaps the best argument 
against the ‘judgment of death’. 

To advert tothe argument against the 
abolition of capitel punishment, the most 
one is that abolition 
will tend to increase homicide. But in 
countries which have abolished it, it has 
not happened. In Hollandit was abolished 


‘since 1870, in Switzerland sinc@ 1874 and 


in Sweden and Belgium and Denmark it 
has long been either abolished or abrogated. 
In America, it has been abolished in 
some of the States of the Union. Ex- 
perience of these countries shows that 


” 


- 1986 
abolition has not led to an increase in 
‘murder. But there are many other factors 
‘that count—the efficiency of the Police, 
the difficulty to secure lethal weapons 
: ete. 
Proposals to abolish it have failed from 
- time to time. In the British Parliament 
‘t+ was discussed in 1868, 1872, 1877, 1881 


JOURNAL 5 


and 1886 but on each occasion substantial 
majorities negatived the proposal. But 
now with the rapid advance that has been 
made in the science of Criminology, it is 
not imprvbable, that next time when the 
question comes up, it may have a better 
fate.  ~ 


ABAAA diane el 


'- Jf a servant, acting in 
‘his employment and within the scope of 
his authority, takes delivery of a motor 
car, but in breach of his duty, drives it 
not to his master’s garage, but elsewhere, 
is the master liable for the 
‘negligence? 


It the. servant were on a “frolic of his 
‘own’ —e.g., by taking his friend a drive 
on a Saturday night, after hours—the master 
But suppose the 
servant, instead of taking a short or direct 
longer or 


‘would not be liable. 


route to the garage, took a 
‘circuitous route; suppose that he only took 


delivery of the car frcm the repairers the 
night before, drove it to his own home 


so that, the next morning, it would be in 
the garage very early to suit the ccnveni- 


ence of the customer; an “accident” happens 
on the journey, caused by the servent’s 
negligence. Was the servant still acting 
“jin the course of his employment end is 


the master liable ? l 

Yes, held Macnaghten, J., in Aitchison 
v. Page Motors, Ltd., The Times December 6, 
"1935. Following (in filial piety) 
of Lord Macnaghten in the leading cese 
of Lloyd v. Grace Smith & Co. [1912] A. 
C. 716, at p. 736, he said that the ex- 
pression “acting in the course of his 
employment” must be construed “liberally.” 
- In April, 1934, Mrs. Aitchison asked the 
Page Motors, Ltd., to send for her Rover 
saloon motor car, which had some defect 
-in the clutch. Mr. Quaglia, the service 


‘ manager, advised her that the car ought 


to be sent to the Rover works at Fulham, 
- for repair. That wes done; 
were executed; and Mr. Quaglia went to 
Fulham to fetch the car. He arrived at 
T P.M. and drove the car away. Thence 
“he went te Walham Green, and shortly 
after 11 p.m. he was driving the car to 
Wimbledon, where he lived. With him in. 
“the car were two friends from Wimbledon. 
“A head-on collision vccurred with an omni- 
bus; the car was wrecked and its occupants 
killed. Mrs. Aitchison claimed £236 as 


servent's 


the view 


the repairs 


LIABILITY FOR SERVANT'S NEGLIGENCE. 


the course of 


agreed damages for the destruciicn cf tLe 
car, for which she said. that the Page 
Motors, Ltd., were liable owing to the 
negligence of Mr. Quagiia, their servant. 

Negligence was edmitted, but it 
said thet Mr. Quaglia, being a 
manager only; hed no euthority to take 
delivery of cars, end, moreover, at tue 
time of the accident, he was using the 
car for his own purpose and was, there- 
fore, not acting in the course of his em- 
ployment. 

The learned judge found that on meny 
ocecsions Mr. Quaglia had, to the defen- 
dants’ knowledge, taken delivery of cers 
without objection. Accordingly, he hed 
“ostensible authority’ to take delivery of 
this car. On the second pon, if wes 
almitted thet Le ws taking the car to 
his own home ct Wimbledon, but with « 
view of taking it to the grage of the 
Page Motors, Ltd., et Epsom, on the 
following morning. 

The plaintiff relied, first, upon Sturey 
v. Ashton (1869), L. R. 4 Q. B. 476. 

A wine merchent in the Minories had 
‘sent his clerk end s carmen with a horse 
and ə cart to deliver wine et Bleckheath. 
They delivered the wine end received the 
empties. Thereupon, the carmen, instecd 
of depositing the empties at the office end 
stebling the horse and cart, was induced 
by the clerk, at 3. mM. cn the Saturdzy, 
when a quarter of e mile from home, to 
drive to the clerk's house at City-road, 
‘ond thence to fetch a cask at Barnsbury. 
Driving to Barnsbury, the plaintiff was 
run over owing to the negligence of the 
carmen. 

Coekburn, ©. J., said:— 

‘ the master is only responsible so 
longas the servant can be said tobe 
doing the act, in the doing of which 
he is guilty of negligence, in the course 
of his employment eas servant. I um 
very far from saying, if the servant, 
when going onhis niaster’s business 
took a somewhat longer road, that 


WAS 
Service 
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owing to this deviation he would cease 
to be in the employment of the master 
soas to divest the latter of all liability; 
in ‘such case it isa question of degree 
as to how far the deviation could be 
considered a separate journey. Such 
9, consideration is not applicable to 
the present case, because here the 
carman started on an entirely new and 
independent journey which had nothin g 
at all to do with his employment” 
(pp. 479, 480). 
Similarly, Lush, J., said:— 

“« if he had been merely going a 
roundabout way home, the master would 
have been liable.” 

In this case, was the journey to 

Wimbledon “a new ‘and independent 
journey,” or was it (so to speak), simply 
“a roundabout way” to the garage at 
Epsom? 

‘One would have thought that, on the facts, 
the servant was using the car for his 
own private purposes “and that— 

“every step ne drove was away from his 
- duty” 
as Mellor, J., said (at p. 480). But mac- 
naghten, J., held that Mr. Quaglia, . being 
authorised to fetch the car from Fulham, 
the defendants were. answerable “for the 
manner in which he conducied himself in 
performing that service.” The transit of the 
car (so to spexk) lasted from 7 p.m. on 
delivery until the time when it would hove 
been deposited in Epsom on the following 
morning. Tnis is, indeed with respect, a 
very “liberal” inter pretation. 

The plaintiff also ‘relied upon Mitchell 
y. Crossweller, (1853), 13 C. B. 237, which 
was quoted, with approval, in Storey v. 
Ashton. 
“There the defendant's carman, having 
finished the business of the day, returned 
to their shop in Welbeck-street, with horse 
and cart and obtained the key of the 
neighbouring stable. But, instead of going 
there at once, he, drove a fellow works 
man to Euston, and on his way back arn 
over and injured Mr. and Mrs. Mitchell. 


His emplovers were held not liable, because. 


at the time of the accident, he was not 
engaged on their business. 
Maule, J., said: — 

“The master is liable even though 
the servant, in the performance of his 
duty,is guilty of a deviation or a 
failure to perform it in the strictest 
and most convenient menner. But, where 
the servant, inStead of doing that which 
he is employed to do, does something 
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which he is not employed to do at 
all, the “master cannot be said to do 
it by his servant, end therefore is not 
responsible for the negligence of the 
servant in doing it” (pp. 246, 247). 

But, in The Coupe. Company v. Maddick 
[1891] 2 Q. B. 418, asurgeon had hired a 
carriage and horse from the ake 
His coachman, instead of taking. ihem back 
to the stable, drove in another direction 
and picked up a friend whom he then 
drove to a place a mile and a half from 
the stable. .On his return the carriage and 
horse were run into end injured. The coach- 
man was drunk eat the time. It was held 
that the surgeon, s bailee of the carriage 
was responsible for the damage caused by 
the negligence of the person to whom he 
hed entrus'ed the carriage. The principle 
of this decision was thet the coachman, 
although he disobeyed his mester, was 
nevertheless ecting in the course of his 


employment. 


Thus the case was explained in Sunder 


v. Collins [1904] 1 K. B. 628. 


The defendant sent his carriage to the 
plaintiff, 2 coach builder, to be repaired. 
The plaintiff thereupon lent to the defen- 
dant a four-wheel dog-cart while the . car- 
riage was under repair. The defendant's 
coachman took the dog-cart out without 
authority; he was the worse for liquor and 
ecllided with a tramear. It was held that 
the cozchman, èt the time of the injury, 
wes not acting inth3 course of his em- 
ployment, end that therefore the defendant 
wes not liable. Collins, M. R, gave this 
extreme instence:-—— 

‘If a burglar broke into the coach- 
house end took away the carriage and 

caused damage to it and brought it 
heck. no liability would attach to the 
bailee, because the act would not be 
his, end he would not be responsible: 
for the acts cf a person between whom 
and himself there was no connection” 
(p. 631). 

On the other hand, Macnaghten, J. in 
Atichison v. Page Motors, Lid., cited a 
Scois case which he regarded as applicable 
Conirol Motors (Glasgow), Lid. v. Carrick 
Garage & Motor Company (1925), S. C. 796. 

A car was entrusted to’ the defenders 
for safe custody. Their night watchman 
in breach of duty, took it out, for his own 
purposes, and while he was driving it it 
wes damaged. It was held that since the, 
defenders had delegated their duty to keep 


‘the car safe to this servant they were res- 
ponsible. ; M - 


1936 

So, in this case. Mr. Quaglia had authority 
to take delivery of the car and to drive it 
back to the garage. While-it was in his 
custody it wasin the custody of his emp- 
loyers. His act was regarded asa wrong- 
ful act committed during such custody. 

itis submitted, with very great respect, that 
the learned judge erred in his decision 
The clear inference from the facis -is that 
Mr. Quaglia was driving for his own pur, 
poses. It was not simply a “deviation,” 
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a “roundabout” way of arriving at the 
garage, but a “new and independent jour- 
ney. | 

‘Tf the servant in doing any aci breaks 
the connection of service between himself 
and his master, the act done under those 
circumstances is not that of the master,” 
as Collins, M. R, said in Sanderson V. 
Collins (supra), p. 632-—The Solicitors’ 
Journal. 





Extracts from Contemporaries. 


“ Client Account” 

The January issue of The Law Societyts 
Gazetie contains an interesting note on 
counsel's reply to a questicn propounded by 
the Council of The Law Scciety concerning ' 
the distribution of moneys standing to the 
credit of the “client account” of the solicitor 
who had died insolvent. Moneys standing 
to the credit of that account are, in the view 
of Mr. W.N. Stable, K. C. whose opinicn 
wes taken, trust moneys, end es such, not 
available tor distribution among the general 
body of creditors other then chents of the 
solicitor on whose behalf the money is held, 
unless the credit balance isin excess of the 
total sum payable to the clients. The Soli- 
citors Act, 1933, does not effect any great 
alteration in the law relating to this topic, 
but as between the clients and the unsecured 
creditors the effect is to dispense with the 
necessity for- actually tracing the trust 
moneys into ihe particular account and so to 
' Yemove a possible source of litigation and 
contention. The opinion goes on to deal 
with the position where the fund is insufficient 
to meet the whole of the claims of the clients. , 
As between such clients the rule in Clayton's 
Case (1816), 1 Mor. 572, must, in counsel’s 
opinion be applied. Their claims do not 
abate part passu, but the sum standing to 
the credit of the account at the date ot the 
failure. is deemed to represent the money 
belonging to the cestui que trust last paid 
in. His claim is satisfied in {ull and so on 
up the list until the fund is exhausted....... 
—The Solicitors’ Journals. 


A Happy Ending. 

A charge of obtaining money frcm a lady 
by false pretences had en unusual ending at 
the Central Criminal Court: The trial had 
been adjourned frcm the previous session, 
and counsel informed the court that during 
the adjournment the defendant married the 


lady, and she did not desire to give evidence 
against him. She wes actually the only 
witness for the prosecution as to the facts. 
The jury were directed to return a verdict 
of not guilty, end the Commcen Serjeant dis- 
charged the accused with, in the words of 
counsel, “nothing against him et ell.” 


Asthe parties were man and wife, we do 
not think the lady could have given evidence 
for the prosecuticn, even if she had wished 
todo so. Naturelly, she hed no such desiie, 
end the parties can now settle down to 
“ive happiy ever after.” 


: Long years ego a man wes charged with 
murder, found guilty and executed. The 
principal witness for the Crown was his 
paramour, whcm he had premised to marry. 
Had he fulfilled his prcmise, she could not 
have given evidence against him end he 
would, in all probability, never have been 
convicted. In the interests of justice, no 
doubt, it was well that his guilt should be 
brought home to him. So far as he was con- 
cerned, he paid the penalty because, pre- 
sumably he did not 1ealise how easily he 
could circumvent the law by acting honow- 
ably to the woman.—e' ustice of the Peace. 


An Insurance Point. | l 

lt is obviously both sensible and just that 
insurers who give a motorist (or anyone 
else) an insurance policy should know exact- 
ly wheat risk they are “covering.” More- 
over, the known and accepted risk must nct 
be extended by ingenious arguments 
and nice yet unconvicing, deduc- 
tions or distinctions. Such was the pitu 
of Mr. Justice du Parcq’s recent decision in 
Passmore v. Vulcan, etc, Insurance Co. 
(Times, January 24). ‘The plaintif was 
injured while driving tos social domestic and 
pleasure. purposes, aud while driving for 
the purposes of her own business but nog 
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otherwise. On the day of- the accident she 
was using ber motor-car for her own busi- 
ness—that of a saleswoman—but was being 
driven by a fellow-saleswoman, who was alsa 
engeged in the pursuit of her own business. 
The plaintiff nervously clutched the driver's 
Sim at a critical moment. An accident 
followed, and the driver recovered a large 
sum in damages from the essured, who now 
sought recoupment from her insurers. The 
insurers relied on the words “and not other- 
wise,” in the exceptions, and both the arbit- 
rator and the learned Judge upheld them. 
It was a strict, but, we think, quite a fair 
interpretation of the agreement between 
the parties. Almost the only practical way 
in which insurers can limit these policies is 
by cleariy defining purposes in their agree- 
ment. It is noticeable that the Act of 
1934, which strikes many provisions out of 
policies so far as third party claims ere con- 
carned, hes not. eimed at the exclusion of 
any condition of this kind*—-The Law 
Journal. 


Dickens and the Law. 

In these days when centenaries and an- 
niversaries of all kinds, biographical poli- 
tical and sozial sesm to jostle each other 
in thair claim to be duly commemorated, it 
is refreshing to ba reminded that it is 


exactly one hundred years ago sinse Charles- 


Dickens began his amazingly clever work 
in dapicting whathe called everyday life 
and everyday people in “Sketches by Boz,” 


to be followed afew months later by the. 


opaning numbers of the still more amazing 
efforts of genius in “Pickwick.” While the 
commemoration ofthe first publication of 
these books falls primarily within the 
sphere of the literary historian, they have 


nevertheless a potent claim on the interest. 


of members of the legal profession in 
view of the intimate knowledge of their. 
work and ways shown by the author. It was 
all to ths good that es a youth, Dicknes 
spent some time in the office of Mr. Ed- 
ward Blackmore, 2 solicitor in practice in 
Gray’s Inn, forthere he gained that experi- 
ence of court and other legal work which 


he was to display. in those early works even 
before he entered upon his campaign 
against delaysin Chancery. In “Pickwick” 
we have numerous instances of the writer's 
minute acquaintance with practice, as, for 
example, when he makes Mr. Jackson, the 
clerk of Dodson & Fogg, in serving Sam 
Weller witha subpana, add “Here’s the 
original —a ritual which had to be observ- 
ed, for shortly before the appearance of 
“Pickwick” ithad been decided thet “the 
original subpoena, should be shown to the 
party subpoenaed at the time the copy ot it 
is saved, or an attachment will not lie 
against him for disobedience, even though 
tne party serving it was not esked to pro- 
dus it.” Even more remarkable, however, 
as evincing particularity of knowledge are 
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the opening santences at the trial of Bar- 
dell v. Pickwick. When the case was celled , 


oa and Mr. Serjeant Buzfuz intim xed thet 
he was for the pis'ntiff, Mr. Justice Stare- 
leigh enquired, “Who is with you, brother 
Buzfuz ?” whereupon Mr. Skimp'n bowed to 
intimate that he was. Next, Mr. Serjeant 
Snubbin mentioned that he was for the 
defendant whereupon tne judge, instead of 
saying as ks had done to Serjeant Buzfuz 
“Who is withyou?” says “Anybody with 


you, brother Snubbin ?” to waich tne reply . 


was “Mr. Phunky, my Lord,” which the 
judge, who was somewhat hard of hearing, 
misinterpreted as “Mr. Monkey” and so 
wrote itin his notebook to be corrected, 
however, by the lezrned Serjeant who led 
Mr. Phunky. Tha point, however, is that 


the judge bore in mind that while etiquette 


required the leader for the plaintiff to have 
a junior with him, the same did not apply 
in the case of theleader for the defence. 
That distinction still obtains, although it 
is one more honoured in the breach than in 
‘the observance. This inside knowledge of 
a professional rule of etiquette by Dickens 
should be set against the divers slips in 
chronology throughout “Pickwick” to which 
Mr. Justice MacKinnon recently called 
attention in his collection of papars.—The 
Solicitors’ Journal. . 


ip resend NaS 


Wit & Humour. 


Friendly Enemies.—-When the Court 
asked counsel for defence if he cared to 
cross-examine the witness, he replied: “No, 
Your Honour, he might want to kiss me. 

“Kiss you?” shogted the witness, “If it 


was a case of kissing you or a cow; Í would 
choose the cow.” l 

“I am not surprised, Your Honour,” shot 
back counsel, “he is so fullof bull.”"—Case 
and Comment. ; 
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NOTES AND COMMEN TS. 


Open Court. 

The necessity of hearing aoa 

cases in open Court was emphasized i in the 
advice. tendered td His Majesty by their 
Lordships of the Judicial Committee in 
McPherson v: McPherson, 161 Ind. Cas. 260 
anappeal from the Supreme Court of Alberta. 
Lord ‘Blenesburgh in delivering the judg- 
ment of the Board seid that questions of 
wide general importance were raised- by 
the appeal. The most important part of the 
judgmeént is where their Lordships emphasise 
that} in cases affecting matrimonial status, the 
public has a very definite: interest.. As 
their’ Lordships say, “The public at: large 
are, directly interested in-them, affecting as 
they do, not only the status ‘of the. two 
individuals immediately concerned, but; 
nof remotely, when’ taken in the mass, the 
entire social structure and the preservation 
of a wholesome family life throughout the 
community.” Their Lordships felt that the 
inroad on the rule of publicity’ made in 
this case, although it was unconscious, was- 
not -to be justified and one which must be 
condemned so that it should not agein be 
permitted. Their Lordships discount the 
stock arguments for privacy and declara 
that open Court “in the fullest sense” is 
a necessity. “That requirement must be 
insisted on because there is no class of 
case in which the desire of the parties 
to avoid publicity is more widespread. 
There. -is no class of case: in which, in 
particular circumstances, it can be so clearly 
demonstrated, even to a Judge, that 
privacy in that instance would be both. 
harmless and merciful.” It is true that if 
the parties can settle their matrimonial 
disputes privately, they should do so, but 
once they invoke the public. Courts, ‘the 
‘public is entitled, healthily and properly 
entitled, to have the check of publicity on 
what is done.” Publicity is, their Lordships 
said, the hallmark of judicial procedure 
and divorce proceedings are not within 
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any exceptions to the rule tated by Tana 

Halsbury in Scott v. Scott (1913) A C 417; 

that “Every Court of Justice is open to 

every subject of the King.” 

Business | of -- Courts Committee : 
Final Report. . 
The third and final Report of the Business 

of Courts Committee, has been hauled as 

the Magna Charta of the ordinary litigant. 

The report contains a number of recom- 

mendations designed to simplify procedure, 

especially wilh regard to three matters, 
namely, the Crown Office’ Rules, the pro- 
cedure in patent actions, and the affidavit 
of ships’ papers in marine insurance cases. 

The first and the third concern matters 

which are to sume extent unfamiliar in 

Indian Courts but the recommendations in 

Part IL of the Committee's Report with. 

regard to procedure in patent actions, may 

well be incorporated into the Indian pro- 
cedural law. The Committee recommends 
that O. LUT A, r. 21 A be amended so as 

“to enable the Judge to order the parties 

to embady their scientific evidence in afh- 

davits to be subject to cross-examinations 
and to be exchanged hefore the hearing 
in Court” and also to order the parties 
to exchange statements, signed by Counsel, 

Setting out all matters of fact and can- 

ae of feet (including contentions of 
law) on which they intend to rely at the 

trial. The Committee guard themselves by 
observing that it cannot be argued that ır 
these statements are to be exchanged, there 
is no need to exchange the expert's evi- 
dence. “It is important that the expert 
should accept personal responsibility for the 
matter he isto place before the Court and 
should be subject to cross-examination upon 
it, but itisfor the parties by their Counsel” 
to accept responsibility for the inferences 
of fact and contentions of law to be based 
upon the evidence.” Gonsequently, the 
Committee, find that the delivery of the 


10 Ea 
‘statement’ could not be regarded zs dis- 
vensing with the need for delivery of the 


scientific evidence in affidavit form, or vice 
versd. : oe RE DER 


TESTA 


Report on International Copyright. 
Last week we referred to some of the 
recommendations embodied in the Report 
on International Copyright. We reproduce 
below the . recommendations -made- by- the 
committee, as. . summarised. by the Law 
Times dated February 1, .1936: . 


“(4.) Posthumous Works: They refer to a resolution 
passed at Montreux in February of this year recom- 
mending that’ for ‘posthumous works not included 
in-par. (3), the term -of protection accorded to re- 
presentatives of the authors should be fifty years 
after the authors’ deaths, with an extension when 
such a work is published: during the last ten years 
of the period of protection. The committee note 
that the-adoption of the Montreix proposal would 
involve the amendment of s 17 of our Act,. which 
deals in a complicated way with.posthumous works, 
ind they see nô particular reason for -amending 
that section, and favour the Belgian proposal. If 
however,;the other countries stand out for the 
Montieux proposal; this country, they think, should 
hot stand in the way, and sbould correspondingly 
aménd tne section referred to, | 
, (04). Anonymous and Pseudonymous Works: Thè 
committee recommend that these should be accorded 
the normal protection during the life of the author 
and fifty years after’ his death, and observe that 
this would be in accordance with our law. 
| (iii) Works of Art applied to Industry: 
committee, in an earlier part of their report, re- 
commend the maintenance of the existing system 
under which our. copyright law confers artistic 
copyright upon works of art applied by industry, 
but only to a very limited extent. They note that 
the adoption of the Belgian’ proposal would involve 
tne repeal of s. 22 ofthe Act—which. provides that 
it shali not apply to designs capable of. being regis- 
tered under the Patents and Designs Act, 1907, ex- 
cept in certain cases—and they are opposed to the 
proposal now made., 

(iv.) Cinematographic Works: As stated earlier 
in this summary, the committee recommend later 
in tneir report, that the distinction between works 
of the kind wnich possess an original character 
and those which lack such character be abolished. 
If that recommendation were adopted, it would 


follow that all cinematographic works would receive 


the same protection. The British film production 
industry proposed fifty years from the first produc- 
tion as a suitable term, but the committee think 
it-safer to give protection from the making of the 
first negative up to the date of exhibition ‘to the 
trade or public, and for fifty years ‘théredfter. 

. v} Works Published by Juridical. Persons: The 
Belgian Government point out that these works are 
given a special term of protection in seme countries, 
and propose that the term of protection’ should be 


left to be regulated by national laws.-:On the- 
whole, the Oommittes think that this proposal should. 


be.resisted. 


+ 
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Copyright in Dress. 
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(vi) Works of. Typographical Design : The (Com 
mittee think these should be- protected, and recom- 
mend that protection should extend from the date 
when the work was made up to the date of first 
‘publication, and “for fifty years thereafter. 
| (wii) ‘Phonogrephic Records and Similar Instru- 


ments : The Committee think these should be givén 
protection by the Convention, and that such pro- 
tection snould- extend -for -fifty years from thé ¢rea- 
tion of the original plate from whichthe instru- 
ments made were directly or indirectly derived.” 


In Burke v. Spicers Dress Designs (1936) 
1. All: HE: R. 99 (decided on February 4, 1936) 
Mr. Justice Clauson had to deal with the 
question of the reproduciion of a sketch- 
design and whether. a -dress is a work of 
artistic feraftsmanship.- The action claimed 
that a dress designer had designed.and a 
company had made a lady's dress and 
that-the defendants having copied the dress - 
had sold many replicas thereby infringing 
their respective copyrights. The defendanis’ 


contention wes that the dress could not.be 


the subject of ‘copyright. His Lordship 
observed that by s. 22 of the: Copyright 
Act of 1911, the Act did not apply to 
designs capable of being registered-under 
the Patents end Designs Act, 1907, “with 
the exception of designs which, though 
capable of being so registered,- were not 
used or intended to he-used as - models or 
patterns to be multiplied by any industrial 
process.” His Lordship noticed--that if 
ihe complaint was that somebcdy-had posed 
2 lady of a somewhat similar type in a 
similar form in @ similar attitude-(it may 
be noted here that the sketch was that of 
ə lady of a particularly slim figure, dressed 
in a frock with flouncing arranged in a 
particular wey) in other words, that there 
had been a living picture mede cf- thé 
design—it might be thet thet would be an 
infringement which she would be entitled 
to restrain, because that might-well be 
covered by. the decisicn of Coleridge, J.; 
in the case of Bradbury, Agnew and Cem- 
pany. v. Day (1916) 32 T L R.349." But 
ite dress of itself wes not-a reproduction 
of the sketch. Jn : his-Lordship’s view, the 
plaintiff company were craftsmen end mot 
artistic craftsmen; they prcduced the art- 
istie qualities jrom thLeinspireticn of the 
designer but it.was not original, the frock wes 
not an original work of ertistic craftsmen* 
rod end was not protected by the Copyright 
ct. -_- 
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Several ‘of the judgments of the` late 
Lord. Reading, delivered when: hè was 


Lord Chief Justice of England. haye made 


& quiet mark, although permanent neverthe- 
less, - upon English Law.” Two: willbe 
familiar to lawyers; the third js characteris- 


tic. The principle recently- laid down by: 


the House of Lords in Woulmington -v. 
Director of Public Prosecutions (1935, 104 
L. J. K. B. 433), in the- epochal :speech of 
Viscount S:nkey (then - Lord Chancellor) 
upon the onus of -proof. in -murder; was 
—it is not- generally realised— N 
“the real result-of the - perplexing 
case of Rex v, Abramoviich, ‘which ~ lays 
down the same proposition,-although -per- 
haps ‘in somewhat invélved language” 
(page : 439). CORE ee Bee d 
A Court- of -Criminal -Appeal of five 
judges- sat in the- case of Rex v. Schama; 
Rex v. Abramoviich (1915, 84 L.-J. K. B. 
396), consisting of-Lord Reading, C. J., 
‘Bray, Avory, Lush, Atkin, JJ. It wasa 
ease- of: receiving stolen goods, and the 
jury had been told’ that- ‘ihe - prisoners 
have ‘to give an account of how the goods 
came into their possession.” Mr. Trevers 
‘Humphreys {as hethen was) successfully 
argued that this direction. was wrong. 
The then Lord Chief Justice said that when 
the prosecution had proved that the per- 
son charged was in possession of the goods, 
and that they had been-reeently stolen, 
the jury should then be told that “they 
may, but not that they must, in the ab- 
‘gence of any explanation that may reason- 


ably be true, convict the prisoner.” He ° 


continued :— : 
“But if an explanation has been 
given by the accused, then it is for 
‘the jury to say whether upon the whole 
of the evidence they are satisfied that 
-the prisoner is guilty. If the jury 
think that the explanation -given may 
reasonably .be true, although they are 
-Inot convinced that it is true, the 
prisoner is entitled-to be acquitted, 
inasmuch as the Crown would then 
have failed to discharge the burden 
imposed on it by our law of satisfying 
the jury beyond reasonable doubt of 
-< the guilt of the prisoner, The onus 
of proof is never changed in these 
cases;, it always remains on the prose- 
cution. That is the law” (p. 398). 
~ This “one golden thread” Lord Sankey 
saw “throughout the whole web of English 
criminal law.” 
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- Perhaps, however, the decision of Lord. 
Reading best known to the constitutional 
lawyer and of fundamentel importance in 
the last war was that delivered by the 
full Court.of Appeal (over which lord 
Reading presided) in the case of Porier 
v. Mrewdenberg (1915, I. K. B. 857, 866- 
892). - The ‘Court (in eddition) consisted of 
Lord Cozens Hardy, M. R., Buckley, Kenne- 
dy, Swinfen Eady, Phillimore and Pickford, 
L. JJ. (Kennedy, L. J., died before judg- 
ment was delivered, but he had read-and 
approved it before his death). Three ques- 
tions arose: the capacity of an alien enemy 


to sue; his liability to be sued; his capacity 


to appeal and be heard in the King’s Courts. 
But, in limine, who is an “alien enemy’? 
“For the purpose of determining 

- civil rights a British subject or the 

‘subject of a neutral State,’ who .is 

voluntarily resident or who is carrying 

on business in hostile territory, is to 
be regarded-and treated es an alien 

‘enemy, end is in the same position 

as a subject of hostile nationality resi- 

dent in hostile territory” page (869). 

The judgment is replete with historical 
learning from the old books and the cases 
including a decision of the Supreme Court 
of the United States: McVeigh v. United 
States (11 Wellece 259). An alien enemy 
(unless -he be within the realm by the 
licence of the King) cannot sue in the 
King’s Courts. But he may be sued, and, 
if sued, 

“the appellate Courts are as much 
open to him as to any other defend- 
dant ...he is entitled to have his 

- case decided according tolaw, and if 
the judge in ons of the King’s Courts 
has erronsously adjudicated upon it, 
he is entitled to hive recourse to an- 
other and an appellate Court to- have 

the-error rectified” (pp. 833, 834). 

On the other-hand, a plaintiff who loses 
his esse and subsequently becomes an 
alien enemy, csnnot appeal during a war 
for he is-the “actor.” “He is not brought 
to the Couris at the suit of another; it is 
he who invokes their assistance.” His 
right of appeal is suspended during hostili- 
ties. 

< The judgment of tha Court of Criminal 

Appeal in Rex v. Lze Kun (1916, 1 K. B. 

337) delivered by Lo-d Reading is not 

sə familiar;.but the knowledge of this 
authority and its pringiples will be found 
of grea use by those defending persong 
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who are ignorant. of the English language. 

he appellant wes convicted of murder. 
He was a Chinaman end did not under- 
stand English. Counsel had not ‘applied 
for the evidence to be translated to him; 
ncr was it translated. Before the magis- 
trate, however, the evidence had | been 
translated, and the evidence at the trial 
did not differ from the statement in the 
depositions. On the facts and in the 


circumstances, the Court held that no sub- 


stantial miscarriage of justice had occurred: 
if the evidence had been translated, the 


same verdict would have resulted. But 


‘the Court went on to deal with “ihe ab- 
stract question” raised. Ifa foreigner, who 
is ignorant of English, is tried on indict- 
ment end is undefended, the evidence 
must be translated. If, however, he states 
that he understands pari of the evidence 
it need not be translated, unless the judge 
thinks otherwise (p. 340). | 
“Tf he dces not understand the 
- English language, he cannot waive 
- compliance with the rule ihat, the 
evidence must be translated’ (p. 341). 
Tt matters not that he makes no appli- 
cation for an interpreter, whether through 
“ignorance or timidity or disregard of his 
own interests.” A criminal triel is not 
“a contest of private interests,” but matter 
“which concern the State.” ; 
A trial for felony must be in the presence 
of the accused. He must not merely be 
physically present, but must be capable 
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appear incapable, a jury is sworn-to gs- 
certain whether he is ‘fit to plead.” If 
he ‘is fit to plead but cannot, understand 
the language, he must have an interpreter 
if -he is undefended. If, however, - he “ig 
defended, and no application has been 
made for an interpreter, judiciel practice 
varied. ot 
“The safer, and therefore the wiser 
‘course, when the foreigner accused is 
defended by counsel, is that the evi- 
_.dence -should be interpreted to him 
“except when he or counsel on his be- 
half expresses a wish to dispense with 
the -translation-and the judge thinks 
‘fit to permit the omission; the judge 
should not permit it unless he is of 
opinion that because of what has passed 
before the: trial the accused substan- 
tially understands the evidence to be 
given and the case to be mede against 
him at the trial” (p. 343). ae 
The practice mey be inconvenient, l 
“but such a procedure is more in 
~ consonance with that serupulous care 
of the interests of the accused which 
has distinguished the administration 
of justice in our criminal Courts, and 
therefore it is better to adopt it” (ibid). 

It wes by such “scrupulous care” amon 
other qualities that the name of the late 
Lord Reading will be remembered in the 
annals of English Justice.-—The Law Jour- 

nal... 


INDIVIDUAL SHAREHOLDERS AND MISFEASANCE. 


A remedy for a breech of trust is avail- 
able to a liquidatcr on a misfeasance sum-. 
mons, but an individual shareholder hes no 
similar remedy while the ecmpeny is a 
going concein. In Lees v. Tranmere Rovers 
Foorball Club, Lid., and others (1935, L.J.N. 
C.C.R. 388) ihe claim wes fcr a declaration 
thet certain monies had been improperly 
received by the défendent directors from 
one of the company’s servants, without ihe 
knowledge or authority of the company. 
A further claim wes. for an eccount, pay- 
ment to the defendent ecmpany and £1001. 
damages. A preliminary objection was 
taken that the plaintiff (although a share- 
holder) wes rot ccmpetent to maintain the 
action, end his evidgnce was therefore heard 
on this issue. An admission wes made by 


the plaintiff that, although he could command 
themajority cf the shareholders, no steps 
had been laken to prccure the company’s 
sanction to the launching of the action 
The cxplenetion was thet the plaintiff be- 
liered the company to be a cose alliance 
with two of the defendants, who had been 
re-elected directors. His Honour Judge 
Whilmore Richards observed ‘that the de- 
fendents neither’ held nor controlled the 
majority of ihe shares of the company, end 
they could therefore not preclude the com- 
pany from instituting proceedings. There 
wes no allegation that the acts gomplained 
of were fraudulent, nor that the company 
had acted ultra vires. Either of these cir- 
cumstances would have constituted an ex- 
ception to the general rule that a company 
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alone is entitled to sue for moneys alleged 
to be due to itself. The plaintiff həd. fail- 
ed to prove that’ a departure from the 


general rule was justified, and--as hs had 


no cause of action—the action was dismiss- 
ed. Judgment was therefore given for the 
defendants, with costs, without any expres- 


sion of opinion as tothe merits, and also with- 


out prejudice to the right of the company 
(or any shareholder bringing himself within 
an exception to the general .rule) to‘ claim 
similar relief. l 
The conditions precedent to` a suit by an 
jndividuel shareholder were explained in 
Burland v. Earle (71 LJ. P.C. 1; 1992 A.C. 
83). -The parijes were shareholders in The 
British-American Bank Note Company, 
which had accumulated 
$26£,167. The plaintiff claimed that this 
should “be distributed in dividends, and 
thet it was ultra vires the company to 
hold it ‘in investments. The Chief Justice 
of the Queen’s Bench Division of the High 
Court for Ontario held that there was no 
power to establish a reserve fund, and he 
ordered its distribution. The Court of 
Appeal varied the order, but,on appeal to 
the Privy Council, the action was ordered 
to be dismissed in both courts. In the 
words of Lord Davey 
“It is an elementary principle of the 
_. law Yelating to joint stock companies 
that the court will not interfere with the 
internal management ` of companies 
acting within their powers . It is 
clear law that, in order to redress a 
“wrong done to the company, or to 
recover moneys or damages alleged to 
be due to the company, the action 
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should prima faciz be brought by the 
company itself..... The cases in 


which .the minority cən maintain such’ 
‘an action are, therefore, confined to 
those in which ths acts complained of 
are of a fraudulent character, or beyond 

. the power of the: company.” 

An illustration of a case of exceptional 
circumstances (in which an individual 
shareholder was entitled to sue) occurred 
in Spokzs v. The Grosvenor and West End 
Railway Terminus Hotel Co., Lid., and 
others (66 L.J. Q.B. 572; 1897, 2 Q.B. 124). 
The plaintiff, on behalf of himself and 
other shareholders, sued thé directors and 
certain tradesmen for damages for conspiracy 
to cheat and defraud the company. Day, J. 
(in chambers), made orders for discovery, 
which were upheld by the Court of Appeal. 
A. L. Smith, L.J., observed that the proper 
plaintiff would obviously be the company, 
but this was not possible, as the impeached 
directors had the controlling interest, and 
did not‘ assent to the company being a 
plaintiff. In accordance with the practice 
of the Court of Chencery, the difficulty of 
maintaining such an action had therefore 
been overcome by making the company a 
party to the action as a defendant. The 
plaintiff shareholder thus asked for an 
order, not that the damages should be paid 
to him, but to the defendant company. 

The procedure in the Lzês case (supra) 
was therefore correct, in form, on the assump- 
tion that the case was within one of the 
above exceptions. Nevertheless the evidence 
failed to establish this, and the preliminary 
objection was accordingly successful.—The 
Law Journal. 


Extracts from Contemporaries. 


A witch craft. Trial. 

Vienna recently enjoyed the supernatural 
thrill of a witcheraft trial, when a. women 
was charged with causing another women 
“to collapse paralysed as the result of 
mysterious hypnotic passes.” Tne : defence 
was as media@val-as the charge, for the 
accused deplared that she could watch all 


the activities of the spirit world and that- 


the air around the sick women “was so 
thick with demons trying to paralyse her 
that I made mystic passes to banish them, 


but was not strong enough.” The judge, 
g2 she told him, was surrounded by guar- 
dian angels, “all creatures of light, who are 
telling you to find me not guilty.” Hviden- 
tly the angelic hosts triumphed, for she 
was acquitted. This case recalls the “spec- 
tral sight” which was so’prominent a feature 
of the New England witchcraft trials in the 
seventeenth century. Thus on the trial of 
George Bwroughs,-a minister of Salem, 
the- witnesses against hiya interrupted their 
testimony exclaiming that they saw {the 

e i 
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ghosis of his two former wives “who: had 
promised them they would come, though no 
one else in court saw them.’ Barroughs 
was found guilty of Wizardry and hanged. — 
The Solicitors Journal. 


At the Last Moment. 

“When a young man entered the dock at 
Folkestone Quarter Sessions recently, a 
member of the Bar, unrobed and speaking 
from the public part of the court, asked 
for an adjournment, explaining that he had 
just come from Reigate, having only receiv- 
ed instructions for the defence after 
midnight. Thé recorder, however, intimated 
that he could neither hear him nor acced3 
to his request. On a small scale, the scene 
recalls an -incident in the life of the sreat 
O’Connell when, one Sunday in 1829, 2 an 
exhausted horseman arrived at his home 
in Kerry to beg him to go to Cork, ninety 
miles away, to “defend three men who were 
to be tried for their lives next day, and 
whom only his advocacy could save. All 
through the night, his carriage rolled along 
the- rough mountain roads of “Glenfiesk and 
Ballyvourney, past magnificent vistas, en- 
ormous shadows, abrupt gorges and waving 
woods. “At 10 o'clock that morning, he 
afterwards wrote, “after that glorious feast 
ọf soul, alas! I found myself settled down 
amid the rascalities of an Irish court of 
justice.” The judge had already. refused 
ih adjournment pending his arrival, when 

storm of cheers announced him. Striding 
sttaight into court, he - apologised for his 
unprofessional costume and obtained leave 
to take some refreshment. What a scene! 
The Solicitor-General opening the case. 
O'Connell gulping a bowl of ` milk and a 
sandwich, listening to his junior’s account 
of the facts and “constantly interrupting 
‘the prosecution with fatal accuracy. He 
secured an acquittel—The Solicitors Jour- 
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Ordeal by Feast. 
_ Recovering, as I trust we are, from the 
fulness end festivity of the Christmas season 
let us spare a word of commiseration for the 
members of our profession whose liability 
to.banqueling and over-indulgence does not 
end with the passing of Twelfth Night. 
Adopting, as the majority of us do from 
choice of necessity, the sparse and healthy 
diet which is our normal for the year, let 
us not forget the important minority, that 
is to say, the Judges, and in particular 
Eve. J. the Lorg ‘Chancellor and the “Lord 
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Chief Justice. These great men, ex officio, 
and/or by reason of their intrinsic merits as 
diners-out and post-prendial orators, are 
invited to every City Banquet, to the big 
feasts of City Companies; to the annual 
celebrations of -all manner of societies, 
brotherhoods, tribsl gatherings, and -meet- 
ings of. Old Boys. And having a strong 
sense of the duty co-relating to the rights 
and privileges of their position, they accept’ 
invitations with expressions of gladness, 
and behave as honoured guests are eS paciRd 
to do at the festive board. 

There is no off-season for them, poor 
fellows, although there are times when the 
dcé2sions crowd more thick end fast: one: 
upon’ another than at other times: And I’ 
have known Judges and L.C.s whcse wives 
caring for their ‘husbands’ well- -being, have 
cursed, with ladylike reserve, the hospitable 
hosts and their invitations. 


L.C.s at the Board. : 
` Lord Chencellois, of course; have always 
been peculiarly lia ble to these dinners ; and 
there was a time when the presence of- “two 
reigning Lord Chancellors was not an un- 
common sight.- The late Lord Halsbury,, 
like Lord Russell of Killowen, L. ©. J., was 
en enthusiastic diner-out; and at feasts 
where he appeared Lord ‘Ashbourne, Lord 
Chancellor of Ireland, would sometimes be 
a fellow-guest. Both were first-class after- 
dinner speakers. There is a record of one 
gathering, in the year 1991, at which Lord 
Ashbourne, in the presence of Lord Hals- 
bury, made a very good speech, in which he 
touched on the extreme juvenility of the 
English Chancellor and his own comparative 
decrepitude. Lord Halsbury, he declared, 
had- proved his superiority as an athlete by 
meeting and defeating him both on the 
golf links and the tennis court. 

Some yar before, at the dinner of gra- 
duates of Trinity College, Dublin, a Judge of 
the English Courts, referring to the fact that 
the Irish Chancellor ‘had no Woolsack, des- 
cribed his fellow-guest, Lord Ashbourne, a8 
a kind of judicial “cherub, with nothing to. 
sit upon. 

Yet was he not-without. pérquisites. For 
the Irish Lord Chancellor had not only the 
Great Seal (suitably decorated with sham-’ 
rocks) ), but a comfortable salary of 8,000 L 

a year, with a retiring pension of 4,000 L- 
He also received, on “his appoiytment an 
“outfit” allowence of 1,000.1. There is ROW -` 
no Irisp L.C., and the English Chancellor 
reigns alone, a man alae: in his office. —~ 
The Law Journal. 
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The Motorist and the 

Drink.” 

‘In a recent case reported in The Evening 
. Standard, where a -motorist was fined, 
ordered to pay costs, end had his licence 
-Suspended for six months on a charge of 
‘driving a car under the influence of drink— 
“and, it may be added, wis fined for driving 
in a dangerous manner—a Metropoliten 
police magistrate said: “It should be clear- 
ly understood .that in the decision I have 
to make J have not to decide anything about 
drun kenness at all. I have to decide whe- 
ther [the defendant] was under the influénce 
of alcohol to such an extent as to be in- 
capable of having proper control. That is 
not a very high standard. If motorists 
-would realise how low that standard is we 
Should have fewer of these ceses.” The 
position is now regulated bys. 15 of the 
Road Traffic Act, 1930, .sub-s.- (1) of which 
provides that any person who, when driving 
or attempting to drive, or when.in chargé 
of a motor “vehicle. on the.road or other 
public place, is under the influence of.drink 
or adrug to such an extent £s to be incap- 
able. of having proper control of the’ vehicle 
shall be liable to the penalties theré’set owt; 
It;is interesting, in this connection, to recsll 
“Rex v. Burdon. (1927), 20.Cr.. App. Rep. 80, 
where the defendant was acquitted. by. a 
jury of being drunk while in.charge of a 
car under s. 40 of the Criminal Justice Act, 
1925, but found guilty of causing bodily 
harm by wanton driving under s. 35 of the 
Offences against the Person Act, 1861, and 
it wes held that acquittal and conviction 
` ‘wére in order if the jury were satisfied that 
the defendant, although not drunk, was 
under the influence of drink in consequence 
of which he drove the vehical in a negligent 
and wanton manner. In Rex v. Hawkes 
(1931), 75 Sol. J. 247, a case in which s. 15. 
of the Road Traffic Act, 1930, was consider- 
éd, it wes held that incapability of having 
control of the vehicle is a condition precedent: 
toa conviction, and thatit is not sufficient’ 
to show only that the defendant was under 
the influence of drink. it may be noted 


“Influence _ of 


that s.. 40 of the Criminal Justice Act, 1925,. 


has been repealed (Road Traffic Act, 1930, 


8. 122 end 5th Sched.), and that one liable to. 
be. charged- under s. 15 (1) of -the Road. 


Traffic. Act, 1930, is not liable to be charged 


under s. 120f the Licensing Act, 1872, with- 
offence ofebeing drunk while in char ge, On” 


a highway or other public.place, of a carri- 
Bge (Road Traffic Act, 1930, S. 15 n Re 
Solicitors’ Joumal: `.. 
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Origin 6f the Woolsack, 

. Why the L.C. should sit on a Woolsack, 
or why that piece of furniture should be 
solemnly.mentioned in the course of: debate 
in, the Upper House, antiquarians have faih, 
ed hitherto satisfactorily to explain. There: 
isa theory that when, in the spacious days. 
of great Elizabeth, the exportation Of wo5l- 
was forbidden, 1 graceful complimént-wes’ 
paid to the actual commodity by devoting it 
to, the use of the’ keeper of the < ‘royal 
conscience. : 

Another school of thought: leans to, the 
view that tke Woolsack is no more than a 
prehistoric sofa. All are agreed, however, 
that the Woolseck is technica ally not within 
the. House of Lords. Strictly ‘speaking, it 
is the resting place of the Chancellor, who 
is not (by virtue only of his office) a peer of 
the realm. Such Chancellors as are peers, 
according to the ancient ruling, ought to be 
Seated ‘ ‘at the top of the Duke’s bench, on. 
the left of the Throne.” It is because. the 
Woolsack is outside the confines of the House 
that, when Lord Hailsham: desires to, take 
partin a debate, he descends from on high 
and ee their Lordships from the floor. 
of the Parliementary Chamber.—The Law. 
J ournal. 


Vicissitudes of Titles. -.-. - 
Few things are more curious in matters 
of administration than the -vicissitudes to. 
which, in the course of centuries, official 
titles, or, rather, their holders, have been 
subjected, some receiving an accession of 
dignity while others have ‘suffered a- cor- 
responding declension. Originally, a we are 
told, the Chancellor was merely a petty 
Officer stationed at the fence of ae bars. 
or lattice work in a law court, whose duty 
it was. to introduce. such functionaries ‘as 
were entitled - to pass inside; graduallys. 
however, he grew in importance’: and in 
dighity till he has become the most exalted 
in the legalsphere. Another legal dignitary 
the Master of the ‘Rolls, hes similarly 
gained in.importence- since the early days. 
when he was merely the first of the Masters- 
attached to the Court of Chancery. Some- 
thing of the’ same kind hes taken place’ 
in Scotland.: In the currentnumber of the 
Juridical Review, Professor HANNY Jearnedly, 
traces the steps by which the Lord Justice 
Clerk developed: from being ə kind of 
clerk ‘or assessor. to the circuit judges into: 
his present position es president of the. 
Second Division of the Court of Session, 
All, these have been -instances of an acces- 
sion of dignity. In what: -may be called 
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the political sphere -a declension in im- 
portence of certain offices has been observ- 
able. In the announcement last-week that 
the ancient office of Lord Clerk Register 
of Scotland, which hed been held by- the 
late Duke of Buccleuch, has been conferred 
upon -Lorp Mar AND KBLLIE we have en 
instance’ of “this. At one time the Lord 
Clerk 7 Register | had important functions to 
garry. dut; he wes clerk of Parliament, 
of the King's Council, and of the courts 
of justice. ‘Then ‘he was. cha wged with the 
duty of keeping tke: registers - of deeds 
which: have been for many centuries a 
striking feature in the legal system of 
Scotland, but an inroad ‘was made upon 
this branch of his work by a statute of 
1879, which deprived the office of salary 
and transferred the active duties in connec- 
tion with the registers to a Deputy Clerk 
Register who was to bean advocate of the 
Scots Bar. More recent legislation, however; 
has ves'ed the charge of these register in 
‘the keeper of the Registers and Records 
of Scotland, who is a member of the soli- 
citors’ branch of the profession. While the 
Lord Olerk Register has thus been- denu- 
ded of most of his effective functions, he 
is still, however, one of the officers of 
state and as such he presides at fhe élec- 
tion of representative peers for Scotland. — 
The Solictiors Journal. 


Counsel and Contémporaneous Cases. 

Short reference may: be made to’ the 
only point in the Annual Statement’ for 1935 
of the General Council of the Bar, which 
seems to be of particular interest to the 
solicitors’ branch of the profession. Readers 
will remember that ata special general meet- 
ing of The Law Scciety, held “last Je anuary. 
Mr. C. L. Norpon moved: “That the Council 


be urged .to. consider the serious prejudice. 


to litigants and solicitors in cases where 


Counsel, duly-briefed fortrial of ‘action, is 


prevented from fulfilling his engagement 


Owing to.his appearance in another “Court, 
as will. 
The mo-' 


‘and to make such representations 
lead to: the appropriate remedy.” 
tion was carried by a considerable majority 


and The Law Society reported the matter to’ 


the Bar Council, whose views thereon were 


invited. In a reply the Council regretted: 


that serious prejudice.should arise in the 
menner indicated, but .pointed to the fact 
that it is usually impossible to know at the 
time the brief is accepted when.the case will 
in fact be heard. 
‘Briefs .are as a rule delivered, and accepted 


-on the. understanding that it is. possible ‘that. 


evidence `“ 
‘when people made a clean breast to the 


The statement continues:: 
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Counsel may he prevented from attending 
the case.- This Council desires to- add: that 
in order to cause as little inconvenience to 
the clients as possible a brief should be 


retumed as soon asthe barrister’ finds that 


thereis’ a serious probability that he may 
not be able to attend to it.” The reply indi- 


cated, moreover, that should it be brought 


to the notice of the Council that there hail 


‘been a failure to consider the interests of 


the clients the Council would- take up the 


matter ‘with the barrister concerned: But 
“it is’ considered that the inconvenience will 


not be ehtirely obviated except-by the 
Bench being sufficiently strengthened to 
‘enable cases to be heard on fixed: dates.— 


The Solicitors Journal. 


Prisoners who “Assist the Police. mae 

An appellant who, it was said; hed assis- 
ted the police, by making a detailed con- 
fession, to secure the conviction: of ‘an 
accomplice, having received the more severe 
sentence, asked “the Court of Criminal 
Appeal for a reduction. e é 

Counsel, after stating that the appellent 
had’ given ‘the police; while, - the charges 
were still under” investigation, the’ ‘whole 
inside’ history: of the case, afterwards giving 
for’ the ‘prosecution, | urged! that 


police and gave assistance . towar ds the 
apprehension CE other criminals, it seemed 
a bad thing that it -shoold go forward 
from the court that the informer should 
nevertheless receive the heavier sentente. 

‘Learned counsel was undoubtedly right 
to put forward this argument cn behalf 
of his client; but the question, as os 
involving a general principle, is by -n 
means essy to deel with. “If the ‘lean’ 
breast” results from genuine contrition 
anda desire to make such amends as 
are possible, then, no doubt, it goes in’ 

mitigation. Nor can it be gainsaid that 
it may even be worth while to reward’ 
assistance given from motives of self- 
interest if it be considered that the cause 
of justice is'thus best served. Of course. 
the police cannot make’ 2 bargain in order 
to extract a confession and get-evidence,’ 
The guilty man who hopes to’ secure. 
reduction ‘of sentence by assisting the 
police inust‘take his chance. `The- court, 
us give him what it considers he deserves’ 

nd it may or may not be ‘impressed ` by 
his attitude of helpfulness, end ib mey 
or may not think it worth while to 1e- 
cognise -it by a reward in- the shaps: of 
some leniency. No general rule can. ‘he, 
laid down.—dJustice of the Peace ' 
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° NOTES AND COMMENTS. 


Report on Coroners. < | 
“The Report of the Departmental Com- 


‘mittee on Coroners, under the chairmanship ` 


of Lord Wright, has-just been -published. 
: The recommendations, to the more import- 


ant of which reference is made below, are- 


_ of far-reaching importance and can well 
be taken for guidance in Indie. The first of 
these recommendations is that the office of 


the coroner should be retained, his juris-- 


_ diction being limited to the investigation of 
the facts how, when and where the death 


` occurred, “this investigation of facts being . 


any trial of 


“ clearly distinguished from 
As a 


liability, whether civil or criminal.” 


‘corollary to this is the recommendation . 


No. 5, that “The coroner should no longer 
have the power to commit any person for 
_ trial on the inquisition on a charge of 
murder, man-sleughter, or infanticide; and 
the inquisition should not name any person 
-aS guilty of one of these offences.” Although 
the jurisdiction of the coronor is - recom- 
| mended to be limited it cannot be said . that 
the committee recommend that the function 
of the coroner and his jury should be 
“limited to finding the medical cause of 

death. That this is not so is clear from 
- recommendations Nos. 6 and 7, viz: No. 6 
“In any case in which questions of criminal- 
ity are involved the laws’ of evidence should 
be observed and where a person is suspected 
of causing the death he should not be called 


and put on oath unless he so desires, and © 


should not be cross-examined;” No. 7: “A 
coroner should be obliged. to adjourn an 
inguest for fourteen days, if requested to do 
` so by a Chief Officer of Police on the ground 
“that he is investigating the circumstances 
“ of the death to determine whether he should 


proceed fOr an indictable offence; and the . 
"inquest should be adjourned for further . 


periods of fourteen days if the Chief Officer 
of Police repeais his request.’ That the 


_ suspect should not be cross-examined by the 
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coroner is very necessary rule and must be 
strictly observed. | 


. Suicide. 


The Committee have recommended that in 
cases of suicide the Press should be prohibit- 
ed from publishing an account of the pro- 


` ceedings at the inquest beyond the fact 


thet an inquest has been held, the name 
and address’ of the :deceased and the 
verdict that the deceased died. by his own 
hand. Further,.in cases of suicide, it is 
recommended that no enquiry into the state 
of mind of the deceased should be made 
save in so far as it might throw light on the 
question whether he took his own life and 
no reference should be made in the verdict 
to the state of mind of the deceased. In all 
cases of suicide the verdict should be that 
the deceased died of his own hand and the 


verdicts felo de se end “suicide while of 
. unsound mind” should be abolished. This 


last recommendation, -as observed by the 


- learned Editor of the Solicitors’ Journal, may 


create difficulties in connection with life 
insurance policies. rendered void where the 
insured is guilty -of felo dese, while the 
opportunity of removing from a family slur 
Which, however inaccurately, might in 


`- unreasonable quarters be attached by the 


finding that one of its members took his 
life while of unsound, mind will no longer be 
available.” 


Privy Council—Criminal Appeals. 
Their Lordships of the Judicial Committee 
(Present: Lord Blanesburgh, Sir Shadi Lal 
and Sir George Rankin) have grented 
special leave to appeal from a judgment of 
the Lahore High Court dated October 10, 
1935. The petitioner before their Lordships 
had been convicted of murder in committing 
dacoity and sentenced to death by the 
Additional Sessions dudge at Lyallpur 
and the conviction was upheld by the High 
: : 6 


1. . 


Courtat Lahore. The question raised by 
the petitioner wes whether the failure of the 
Magistrate to record the confession made to 
him rendered evidence by the Magistrate of 
the confession inadmissible under s. 164, 
Criminal Procedure Code: 
burgh in announcing the decision affirmed 
that only in very excepticnal circumstances 
would their Lordships humbly advise His 
Majesty in g criminal cese to grant special 
leave to appeal, the Board not being a 
Court of Criminal Appeal, except in the 


most exceptional circumstances, but in ihis 


case their Lordships thought that it would 
-be salutery to finally resolve the pronounced 
difference of opinion in the High Courts of 
India, on the point and hence special 
leave was granted. We shell ewait with 
interest the final pronouncement of the 
highest tribunal on this much-vexed ques- 
tion. 


Company Law: Officer of two com- 
panies, 
The recent decision of tle Bembay High 

Court in T. R. Pratt (Bombay), Ltd. v: E. D. 

Sassoon & Co., Lid. 161 Ind. Czs. 126 is of 

the highest importance to company lawyers 

and those interested in companies generally. 

Among the points decided is one in respect 

ofthe personal knowledge of a person who is 

an officer of two companies. The general 
ruleis as statedin In re Hampshire Land 

Co. (1896) 2 Ch. 743, that “where one person 

is an officer of two companies his personel 

knowledge is not necessarily the knowledge 
of hoth companies. The knowledge which 
he has acquired as officer of one company 
will not be imputed to the other company 
unless he has some duty imposed on him to 
communicate his knowledge to ihe company 
sought to be affected. by the notice, and 
some duty imposed on him by that com- 
pany to receive that notice.” Jn this case 
Vaughan Williams, J. said that the test to 
be applied is first, was it within the scope 
of the officer to give notice to the other 
company of the information he had got, and 
secondly, whether it was within the scope of 
his duty, as the officer of the company sought 
to be effected by notice to receive such 
notice. ‘This test was applied in In re Darid 

Payne & Co., Ltd (1904) 2 Ch. 608. Jn In 

re Fenwick, Stubart & Co., Lid., (1902) 1 Ch. 

507, the same question arose and Buckley, J. 

laid down a similar test edding: 

depends upon theeircumstances relating to 
ihe particular case.” In the instant cese 


before the Bcnfbay High Court the officer 
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Lord Blanes-. 


_ be permitted.” 
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concerned was the managing director of 
one of the companies and their Lordships 
found that it was his duty to communicate 
tothat ecmpany any materiel fact which 
came to his knowledge as director of either 
of the other. companies of which he was 
director, and hence knowledge of any 
irregularity in respect of them could be 
imputed to the company of which the com- 
mon officer was managing director. 


Promissory Note: Suit on Original 
Consideration. | 
A recent Full Bench of the Madras High 

Court, Ramaswami Pillai v. Murugiah 
Padayachi, 161 Ind. Cas. 273, has set at 
rest the question whether when a promissory 
note is given for an antecedent debt and 
ihe note turns out to be inadmissible in 
evidence due to insufficient stamping a suit 
can be brought on the original debt. The 
test in such cases has been stated by 
Beasley, C. J. io be that the Court must be 
guided by what appears on tke face of the 
promissory note. “H it is expressed in such 
a wey as to lesve what wes intended by the 
parties in any way in doubt, then the facis 
must setile the question. If it is clear on 
the face of the promissory note that it 18 
the contract, then no further evidence can 
In the cease before their 
Lordships, the plaintiff sold a certain 
quantity of paddy to the defendant who 
gave a promissory note to the plaintiff for 
the price of the paddy and the document 
was inadmissible being insufficiently stamp- 
ed. It was held that the promissory note 
was given as 2 conditional payment for 
the paddy, end the note, not having been 
paid cn demand, might be treated es dis- 
honoured snd the original debt having thus 
revived, the plaintiff could sue on the 
original debt. As Cornish, J. pointed out, 
the debt remained unaffected, though the 
cause of acticn was suspended while the 
instiument was running. 


India’s International Status. | 

The current number of the Canadian Bar 
Review ccntains an illuminating article 
headed: “India in the Ccmmunity cf 
Naticns” frcm the pen cf Professor L. R. 
Sethi, of ihe- Dyal Singh College, Lahore. 
The article opens with the stelement of Mr. 
David Hunter Miller that Indiats membei- 
ship in the League of Nations is en “encme- 
ly among sencmalies” end in the article 
the learned writer examines her reccrd as a 
member of the Ccmmunity of Nations. He 
explains how in “a fit of virtual absedij- 
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mindedness Indja became a member of 
the League and an anomaly in international 
law was created.’ The position of India was 
stated thus by the 1927 delegation: “The 
Indian Delegation is not constitutionally in 
the same position as these of the Dominions, 
.». but in our view the actual liberty of the 
Indian delegation to follow an independent 
pdlicy corresponds to the liberty, which the 
Indian Delegation would in fact exercise, if 
the constitutional status of India within the 
Empire were different.” The main points 
thet the learned writer emphasises are: (i) 
thet as far as her international status is 
concerned, India enjoys a juridical unity; 


v 


(ii) that “thongh the Government of India is 


a part of His Majesty’s Government, the 
division of sovereignty (used in its general 
sense) between the two constituent parts of 
Government is more and more in favour of 
the authorities at New Delhi”; (iti) that her 
membership in the League is an anomaly 
in international law end though not a self- 
governing country, she enjoys the same 
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| status as the Dominions of the British Com- 


monwealth? (iv) that she may well be 
proud of her record at Geneva and (v) 
until the Indian States join the Federe- 
tion under the new constitution, the con- 
stitutional position of the Native States is 
bound to create for her difficulties in her 
international undertakings. The recent Bill 
introduced into the Assembly (L. A. Bill 
No. 2 of 1936) to make provisions for giving 
effect to the Protocol on Arbitration clauses 
and to the convention on execution of 
Foreign Arbitral Awards, shows how legis- 
lation is required in India consistent with 
her international status. It may be noticed 
that the statement of Objects and Reasons 
refers to the question of India’s adherence 
to the Geneva Protocol and the Internation- 
el convention and the object of these Jnstru- 
ments “to meet the widely expressed desire 
of the commercial world that arbitration 
agreements should be ensured effective 
recognition and protection.” 





INSANITY AND CRIME | 
(By N. K.) 


‘Insanity is a word which has not 
been defined satisfactorily. Dr. E. G. 
Younger in his book on “Insanity” advised 
med'cal wetnesses not fo attemvs a 
de‘inition. One of the possible defnitions 
he gives is “Insanity isa perversion of ths 

ga.” From alegai point of view in3anity 
implies irresponsibility. As has been often 
said, the rough testis whether the wrong- 
doer knows the consequences of his ast. If 
ha knows, he is sane; if he does nt, he is 
insane. Since 1813 the accepted definition 
has been rougoly what was decided in the 
weli-known McNaghten case. leven 
Judges declared that insanity was a good 
defence “if the accused was labouring 
under such a defect of reason from disease 
of the mind as not to know the nature and 
quality of the act he was doing, or, if he 
did know it, that he did not know he was 
doing wrong.” 

The McNaghten ruling served well 
“ensuga for eight decades until at last in 
1922 it was felt to be not sufficiently elastic 
and a Committee was appointed by the Lord 
Chancellor “to consider and report upon 
wit charfees, if any, are desirable in the 


existing law, practice and procedure relat- , 


ing to criminal trials in which the pler of 
insanity as a defence is raised.” Tae Com- 
mittee recommended inter alia that a person 


of defective mind could not be held guilty 
of a criminal act “if the defec: prevented 
him knowing that the act was wrongiul, or 
from controlling his own conduct,” in other 
words, that the existence of en ‘“uncon- 
trollable impase” when a result of insanity, 
shou'd be recognized. Tn Taylor's Principles 
and Practice of Medical Jurisprudencs (8th 
Edition, Vol. I, 1928, p. 792), we have en 
elo borate discussion 23 toinsanity in relation 
to the law. Tne law referred to therein is 
the lew of England but the principles which 
hove been enunciated in this work can be 
made fully applicabie to conditions in 
India. At the bottom of p. 818, of this work 
ihs learned author observes that: “Tne 
lack of the power of combination is perhaps 
of all others the most striking characteristic 
of insanity, hance it isa rule that waen a 
lunatic commits a crime he does noo confide 
in anybody; obviously tne sama may be true 
of a sane criminal, so that the point standing 
alons isof little weigat.” Again at another 
place he observes thet: “Ihe crime of a 
lunatic is frequently without motive, or 
rather it is in oppositionto anything that 
could be called asane motive... .The 
victims of the criminal are those who oppose 
his desires or. his wishes—the victims of the 
maniac are among those who are either 
indifferent to or who are the most dear to 


20 
mhi. " Again at p. 847, the learned author 
observes:—'‘‘He (the lunatic) seeks no escape, 
delivers himself up io justice, and acknow- 
leiges the crime laid to his charge. This is 
commonly characteristic of homicidal mania; 
by the sane criminal every attempt 1s 
generally made to conceal all traces of the 
crime end he denies it to the last.” l 

The penal law of India -codifies the point 
in s. 84, of the Penal Code. It has been 
held that in order to establish a defence on 
the ground of insanity it must be clearly 
proved that atthe time cf committing the 
act, the accused was labouring under such 


a defect of reason from disease of the mind . 


as not to know the nature and quality of 
the act he was doing, orif he did know it, 
that he did not know that what he was 
doing was wrong: Bazlar Rahman v. 
Emperor, 115 Ind. Cas. 561: 1929 C. 1. In 


other words, the McNaghten ruling was. 


fully applied.- Insanity should be shown to 


be one which impairs the cognitive faculties. 


of the accused and it 1s only such unsound- 
ness of mind which impairs the cognitive 


faculties of the mind that can form a-- 


ground of exemption: Maniajali v. Emperor, 


55 Ind. Cas. 477; 21 Cr. L. J. 317. In order © 


to find whether the accused was by reason 
of unsoundness of mind incapable of know- 
ing the nature of the acs or that he was 
doing what was either wrong or contrary to 
law, a Court should look to the circum- 
atantial evidence consisting of the previous 
history of the accused, his subsequent con- 
duct and ‘also on the surrounding circum- 
stances including absence of motive: 
Pancha v. Emperor, 139 Ind Cas. 147; ATR 
1932; All. 233. 

On the question of motive, Judges have 
differed. In Pancha v. Emperor (supra), 
Niamatullah, J. said thet in a case in which 
the sanity of the accused is called in ques- 
tion, motive for the crime with which he is 
charged assumes ‘unusual importance. But 
Sulaiman, J. (as-he'then was) thought that 
the absence of a strong motive could not be 
conclusive. A Lahore case reported. as 
Emperor v. Bahadur, 9 Lah. 371: 106 
Ind. Cas. 796: 29 Cr. L. J. 204 holds that 
mere want of motive for the crime is not 
sufficient to base an inference of unsound- 
ness ofmind. Similarly it has been held 
that mere absence of motive or weak 
inhibitions or irresistible impulse do not 
amount to insanity: Sardara v. Emperor, 
29 Or. L. J. 827: 111 Ind. Cas. 331 (Lah.). 

The question whether delusion amounts 
to insanity has formed the subject of some 
interesting decisiogs. In a Madras case, 
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Narayanaswami Gounden v. Emperor, 1931 - 
M. W. N. 719, a certain pujari believing’ 


‘that his goddess required the sacrifice of a 


child for the cure of a villager’s wife who 
was afflicted with small-pox, killed the child 
before the temple. It was held that as 
there was nothing to show that the pujari — 


“was insane within the meaning of s. 84, he 


was guilty of murder but that the circum- 
stances justified the lesser sentence of 
transportation.’ Insane delusion or supersti- 
tious belief is not per se sufficient to exempt 
a murderer from criminal lability unless 
the impulse was such as to render him 
unconscious of what he was doing: Seat Alt | 
v. Emperor, 18 Cr. L. J. 766:°41 Ind. Cas. 
142 (Patna). Likewise the distressed condi- 
tion of mind which has come about on 
account of shortage of food, cloth, etc. can- 
not afford » ground of exemption. The 
faci thet the accused was in a state of 
desparation is also not tantamount to his. 
being insane. The testmey be formulated 
thus: So long as a man is not so insane 
as tomeake it impossible for him to know 
the nature of his acts, he is guilty of the 
offence. Partial derangement of mind or 
his being subject to uncontro:lable impulse 
due to insanity has been held to be in- 
suffice ent to bring the case within s. 84: 
Pancha v. Emp2ror, 139 Ind. Oas. 147; AIR 
1932 All. 233. : 

Turning tothe question of onus of proof, 
it is well s3ttled thet the onus of establish- 
ing the plea is on the azcused and the 
barden isa heavy one. Mere possibilities 
are not sufficient to discherge tl.e burden. 
Th fact that the prosecution evidence raises 
grava suspicions thet the eccused might 
have been of unsound mind is of no help to 
the accusad. To establis: a defence on the 
ground of insanity, it must be shown . that 
the mentel condition referred to in s. 84 
existed at the time wh2n ths act was com- 
mitted: Bugga v. Emperor, 1931 Lah. 276; 134 
Ind. Cas. 773. Pancha v. Emperor, 1932 
All. 233; 139 Ind. Gas. 147. Where there 
W.S proof of recurring insanity but none 
was proved to exist at the time of the 
ottence, the accused wes held to have 
known what he was doing. Antecedent and 
subsequeni mental condition is not per se 
sufficient. But although the onus les on 
the accused and it must ke proved affirma- 
tively, scientific evidence need not be 
adduced: Bazlar Rahman v. Emperor, 
1929 Call; 115 Ind. Cas. 561. 6 

The recent case of Onkar Dait Negam v. 
Emperor, 153 Ind. Cas. 780 (Oudh); 36 Cr. L. 
J. 392 may be examined in some detail both 
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because the facts are of especial interest 
and Mr. Justice Nanavutty has discussed 
the medico-legal aspect of the question in 
his luminous judgment. The persons upon 
whom the accused made murderous assaults 
were utter strangers to him and he had no 
motive in firing at them. There was no attempt 
at concealment of the crime and no premedi- 
tation. The medical opinion was that he 
was insane at the time of the commissicn 
of the offence. It was held that he was 
suffering from unsoundness of mind, his 
cognitive faculties were affected and he was 
entitled to an acquittal. The learned Judge ob- 
served thatin such matters the opinion of the 
expert on lunacy could not be brushed aside 
upon the lay opinion of the trial Judge. A 
common test to ascertain if a person was 
incapable of knowing the nature of the 
act he does, is to ask whether he would 
have committed the act if a Policeman were 
at his elbow. In this case the learned 
Judge directed under s. 471, Criminal Pro- 
cedure Code, that the accused “be detained 
in safe custody” in a Mental Hospital, as 
the accused wes proved to be a criminal 
‘lunatic and in the opinion of the medical 
expert there was no likelihood of his ever 
regaining his mental sanity. This brings 
us to the question as to how the accused 
who successfully .pt'eads insenily is to be 
treated, Section 471, Criminal Frocedure 

ode, supplies the answer. The words 
‘detained in safe custody’ in the section do 
not meen “detained in the custody of friends 
or relatives.” Under s. 475, 1b is the Local 
Government and nos the Magistrate who 
can deliver the eccused to eny relative or 
friend of his for sete custody: Superinien- 
dent & R.of L. A. v. Srish Chandra Roy, 
55 Cal. 208: 111 Ind. Cas. 399. 

To discover the cure itis necessary to dis- 
cover the cause. Psycho-analyis is a science 
in its infancy but the results achieved have 
been far-reaching. The psycho-anelyst studies 
human motives first end his object is 
roughly to investigate the different steps 
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along which the criminal mind” has deve- 
loped and “track down the resulting 
delinquency to its first source...The result 
is that the medical concept of the suitable 
treztment of crime is gradually replacing 
the legal one.” Of the cures suggesied, 
considering that heredity plays an importent 
part in the problem of mental defectiveness, 
is Sterilization. Sterilization laws have been 
enacted intwenty-ive States in America, the 
majority of the Acts being directed primar- 
ily to mental defectives end persons with 
mental disorder whd are inmates of 
institutions. Up to January 1, 1934, over 
16,000 persons had undergone the operation 
for sterilization in all those States where 
an Act is in force. In England, the Brock 
Committee declared themselves unanimous- 
ly in favour of sterilization on a voluntary 
basis. But it is not possible to deal with 
this topic in detail within the short compass 
of this article. 

. We cannot better conclude than by quot- 
ing’ from an Ariicle on ‘Partial Insanity’ 
in Vol. 25 of the Journal of the Americen 
Institute of Criminel Law and Cri- 
minology by Mr. Rollin M. Perkins, Professor 
of Law, University of Iowa. ‘Unsound- 
ness of mind of every kind end degree 
would seem io require consideration in 
a fully developed ecaeme of individualized 
s cio-penal treatment; but it would scem 
wiser lo leave mos. of this field to the part 
of the mochinery wnich functions sfer 
conviciion, thn to injest en increasing 
embun, of it into tke jury ‘trial i'self. 
Probably the soziel interests in the general 
security and the social interesis in the 
individual life would both be premved by 
keep'ng within rather narrow limits the 
kind end degree of men‘eal disorder whch 
entitles the defendant to a verdici of not 
guilty, wails adjusting the mochinery efier 
tne point of conviction in such a nr nner 
23 t0 keep ebreasis of every contribution 
of science in the field of disorde:s of the 
mind.” 





THE LIABILITY OF SUPPLIERS OF DEFECTIVE GOODS. 


A new field for research has been opened 
up by the “snail-in-the-boltle’ case, viz. 
M’ Alisier or Donoghue V. Stevenson (1932, 
A. ©. 562). That decision, however is 
based upon a principle which is limited 
in scope, gS shown by Hock v. Smith's 
Lid. (1936, &. J. N. O. O. R. 31). The defen- 
dants had sold a piano stool, for 7s. 6d. 
to a customer, who placed it in her best 


room, where, it was sat upon by ihs pisin- 
tiff. The stool hereupon collapsed, and 
the plaintiff, having incurred a doctors 
bill of l. os, claimed 201. as general 
damages from the defendanis. The cause 
of action was based upon an alleged duty 
by the defendants to have -taken care, 
in making or in selling the stoo', that it 
was fit for use. In bregch of such alleged 
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in a state which was dangerous to persons 
using it. The defendants admitted thet 
the stool was part of their stock, but they 
were not manufacturers, and were unable 
to trace its origin. Although the stool 
was only nailed together with one-inch 


panel pins, this defect was hidden, and 


there was nothing to show that it was neither 
dovetailed, dowelled nor tenoned. His 
Honour Judge Richardson held that the 
customer and the plaintiff had had as much 
opportunity of testing the .stool as the 
defendants. The latter had not caused 
ihe defect by any carelessness, and they 
had neither owed nor neglected any duty 
to the plaintiff. Judgment was therefore 
given for the defendants, with costs on 
Seale “B.” 

The above case wés in tort, and the 
chances of succass are greater if a claim 
lies in contract. as in Tarrant v. Norman 


Bradley & Co., Lid. (Cambridge Indepen-~ 


dent, January 24). The plaintiff had paid 
8s. Gd. to the defendants for a pair of 
navy blue serge imitation police trousers 
and had developed dermatitis soon after 
wesring them. His case was that this was 
cmsed by dye infection, as the wearer's 
sweat had disso:ved sulpaate of iron and 
extract of tannin from the meteria], which 
ought to have been coloured with. n-n- 
acid animal or vegetable dyes. The 
plaintiff's expert evidence was that the 
trousers were made from coarse quelity 
coston and dyed rags, which hed been 
re-made from waste. The defence wos that 
there Was nothing wrong with the elcth 
as ferrous sulphate was used in a very 
old-established method of preparing an 
indigo dye bath. No normal person could 
have contracted dermatitis from the cloth, 
whereas the plaintiff was in contact with 
dust in his work at a brickyard. His 
Honour Judge Farrant held that an implied 
term of the contract was that the goods were 
reasonably fit for the purpose for which 
they were sold, and were of merchantable 
quality. As the trousers had set up der- 
“matitis, there had been a breach of contract 
and the plaintiff was entitled to Judgment 
for 1001. and costs. 

The facts of this case were similar to 
those in Grant v. Australian Kniiting Mills, 
Lid. and John Martin & Co., Lid. (105 
L.J. P.C. 6). The appellant thad bought 
at the shop of the second respondents a 
suit of underwear manufactured by the 
first respondents. While wearing the gar- 
ments, the appe@lant felt an irritation 
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his ankles, and he subsequen tly 
suffered from dermatitis. This was alleged - 
to be due to free sulphite in the ankle- . 
ends, owing to the first respondents’ negli- 
gence in manufacture. The second respon- 
dents were sued fur breach of the conditions 
implied by the (South Australia) Sale of 
Goods Act, 1895, sec. 14. The Supreme 
Court of South Australia gave judgment 
for the appellant. for 2,4501. as damages 
but the High Court of Australia reversed 
this decision. The original judgment, 
however, was restored by the Judicial 
Committee of the Privy Council, who saw 
no reason to differ from the finding that 
the appellant's skin was normal, and that 
the garments conteined a detrimental 
quantity of en injurious chemical. The 
result, as explained by Lord Wright, was 
that the disease, being of external origin,. 
was due to the defective condition ofthe- 
garments sold by the second respondents, 
and supplied for sale by the first respon- 
dents. The presence of chemicals was a 
breach of the statutory warranty, for which 
the retailers were liablein contract. Al- 
though the method of manufacture was 
correct, an excess of sulphite gave rise to 
en inference of negligence, and the appel- 
lant was under n> obligation to specify 
either the parson or in what respect he 
wes negligent. The princip'e of ‘the M’ 
Alister case (supra) eppiled, es the defect 
was hidden end unknown to the consumer. 
The eppeal was therefore allowed, with 
coste, i 

A noteworthy epplication of the above 
principle occurred in Malfrovt and Another 
v. Nozal, Lid. (1935, 51 T. L. R. 551), 
The first pleintifl. hed been a passenger 
in a sidecar, which had been fitted to 
ths second p'aintilfs motor-cycle by the 
defendants, who were engineers and 
monufecturers of sidecars. While ascending 
a hill, the sidecar became detached from 
the cycle, and both plaintiffs were injured. 
The defence was that motor-cars were not 
within the purview of the M'’Alister case 
(supra), but Mr. Justice Lewis held that 
the defendants were guiliy of negligence 
and were liable to the second plaintiff in 
contract and tort (to the extent of 321), 
and to the first plaintiff in tort to the 
extent of 400, Judgment was given 
accordingly, with costs. 

The difficulty in such cases may be to 
find the. manufacturers, as im Rock y. 
Smith's, Ltd. (supra), where the person 
injured also had no claim in contract, ag 
she was not the buyer of the article, 
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-Careful investigation of the facts is there- 
fore necessary before instituting proceed- 
ings, as an impression may become preva- 
lent that a seller of goods is invariably 
liable to indemnify third parties. Such 
an impression, however, can only be based 
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on the fallacious view that the purcharer, 
merely by paying the price, is put into 
2 position analogous to that of the holder 


of an accident insurance policy —The Law 
Journal. 


St i ee ed 


Extracts from Contemporaries. 


Vocational Guidance. 
. An interesting statement was made by 

Sir Josiah Stamp at the annual meeting 
of the National Institute of Industrial 
Psychology. . l 

The work of the Institute in vocational 
guidance is becoming well known, and 
without doubt perplexed parents are often 
glad of a lead in deciding the question what 
to do with a boy or a girl who has either 
shown no particuler bent or who is torn 
between conflicting ambitions. In addj- 
tion, it puts the humen fector into proper 
relationship with other factors in factories 
and other industrial undertakings. 

We note with pleasure that the Home 
Office has availed itself of assistance in the 
allocation of lads io most suitable. training 
while in Borstal institutions. Borstal dces 
not profess to teach boys a trade, but it 
does claim to send them out capable of 
earning a living at something. What that 
something isto beis one ofthe problems 
to be solved .by the authorities who, in 
conjunction with the boy end perhaps his 
parents, select the occupation for which 
he is most fitted; often a difficult matter 
-with boys who, on admission, have never 
been used to regular work of any kind and 
who are apt to wish for frequent changes. 
The consultative service of the Institution 
doubtless proves of material edvantage in 
such cases. 

That the Institution’s help has been ap- 
preciated’ seems clear from the statements 
that the Prison Commissioners had asked 
it to formulate a scheme for training 
Borstal house-masters in vocational guid- 
ance, and thata county education committee 
had invited co-operation in a large scale 
investigation dealing partly with the de- 
termination of the frequency of retarded 
and backward children. 

_. The choice of the wrong career, or the 
failure to choose at all, simply taking in- 
stead the first opening that offers itself, 
-may mean a half-spoilt life. Vocational 
guidance is nota new fad, but a sensible 
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system of trying to prevent square pegs 
from being put into round holes.—Jusice 
of the Peace. 


“A Power Coupled with a Duty.” 

It was admitted that the first “may"— 
“such justice may proceed”—-meant “musl”. 
What of the second “may’—‘‘and on preof 
...may condemn the same’? Lord Hewart, 
C. J. cited from the speech of Lord Cairns 
L. C., in Julius v. Oxford (Bishop) (5 App. 
Cas. 214, 222): “But there may be some- 
thing in the nature of the thing empowered 
to be done, something in the object for 
which it is to be done, something in the 
conditions under which it is to be done, 
something in the title of the person or 
persons for whose benefit the power is 
to be exercised, which may couple ibe 
power with a duty, and wiih it the duty 
of the person in whom the power is 
refused, to exercise that power when called 
upon to do so.” So here “the power’ is 
coupled with a duty.” Once the facts 
have been proved, the justices have “no 
choice but. to condemn.” The vehicle is 
labelled “forfeited,” and “there is no 
opportunity for mercy with regard to ‘a 
vehicle which has been forfeited.” Once 
the facts are proved, “an argument in 
mercy” is irrelevant. Humphries, J., how- 
ever thought that the seccnd “may meant 
what it said: perhaps ihe Customs euthorities 
do not ask for an order. “It may not be 
asked for, and it may be quite unnecessary.” 
But Singleton, J., agreed with the Lord 
Chief Justice that on proof that the goods 
are liable to forfeiture, there is a duty 
upon the justices to condemn the vehicle. 
He relied upon the words of Lord Black- 
burn (5 App. Cas., et p. 241): “If the 
object for which the power is conferred 
is for the purpose of enforcing a right, 
there may be a duty cast on the donee 
of the power to exercise it for the benefit 
of those who have that meht, when required 
on thein behalf. Where there is such a 


duty, it is not inaccuratesto say that the 


se 
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words conferring the power aie equivalent - 


to saying that ‘the donee must exercise 


it. "—The Law Journal. 


The Policeman’ s Risks. 

Police coustables to-day suffer less than 
they did twenty or thirty years ago from 
rough handling by hostile crowds or violent 
prisoners. This, no doubt, is duein part 
to the fact that there is less drunkenness 
and a higher standardof life and conduct 
generally prevails. 

They are, however, subject to certain new 
risks. The increasing use of firearms led to 
the passing of a a statute dealing specially with 
criminals who use real or imitation firearms. 


The motor car, too, has been enlisted for _ 


the service of some of the worst criminals. 
Quite. lately the press reported a case a 
which, after an alleged smash-and-gral 
-raid on a London warehouse by three cee 
escaps was effected in a motor esr in 
‘spite of a plucky attempt by a constehle to 
prevent it. The officer jumped cn the runn- 
‘jng-board of- {the car and threatened the 
driver with his truncheon. The car ac- 
celerated end the officer w-s pushed, by one 
‘of the men, into the roadways 

Acts of this kind are a infrequently 
performed ‘by policemen, at considerable 
risk to themselves, as part of their duty. 
Ié is worth noting that ife policeman in 
“such circumstances were to lose his life, 
those who were responsible, if proved to 
“have been attempsing to resist lawful arrest, 
would have to answer a charge of murder. 
If criminals of the motor-bandit type ever 


‘goods ére liable to 
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When a ‘seizure is made, except “in 
specified cases, the seizing officer must 


give notice to the owner ‘and the seizure 
may be sold. But the owner may claim 
the res, and thereupon proceedings must 
be taken for forfeiture and condemnation 
either by information in the High Court 
or before a justice of the peace (sec, 207). 
When the information has been thus 
exhibited, the justice must summon the 
owner of the goods, and upon his appear- 
ance “may proceed to the examination 
of the matter, and on proof that fhe 
forfeiture ..may con- 
demn the same” (sec. 226). Have the 
justices a discretion to refuse to condemn 
6 forfeited conveyance? A motor tank 

veggon.and its contents of petrol were 
se at Stratford on the ground that 
it contained oils mixed in contravention 
of statute. The respondents hod let the 
waggon oub on hire purchsese,. aud were 
unaware of this trensaction. The waggon 
was seized; the owner received aa 
and a Customs officer claimed £9 
condemned. The justicss held nee ae 
had discretion, end refused to make 


- an ee for condemnation. — The Law J our 


nal. 
More Women Police. 

The strength of the establishment of 
women police in the metropolis is to be more 
than doubled. True they will, even then, 
number only 142, but since police work 
will always be a job for men primrily end 


‘for women to a limited extent, the increase 


stop to think, they had better bear this in | 


mind; for the law most properly holds res- 
' ponsible for all the consequences of their 
actions those who, in the course of committ- 
ing, or escaping from epprehension for 
serious crimes, cause the 
persons. It is no defence, and 
mitigation, or very little, to say that some- 
thing less was intended or that the con- 
sequences were not even contemplated.— 
Justice of the Peace. 


The Meaning of “May.” 

When does “may” not mean “may” but 
“must ?” What seems premissive may really 
be imperative: even the clear monosyllable 
is not conclusive. So held the Divisional 
` Court—that school for statutory interpre- 

tation—in Dz Keyser v. British Railway 

Trafic & Electric Co., Ltd. (1935, 80 L. J. 

N. C. 385). Conv@yances used for forfeited 
goods, bacon “shall: be ¢dorfeited”: 
"Customs: Consolidation Act, 1876 (sec. 202), 


is notable? 


The increase will be welcomed wherever 
judgment is not blinded by prejudice. The 


“women policein London have made good, 


hd 


death of other. 
itis no. 


and there can no longer be any doubt that 
for certain types of work, they are admirab- 
ly suited. Itis largely a question of getting 
the right kind of women, and there seems 
to be no difficulty now in securing them. 


- Conditions of service ate attractive, and 


there is a chance of giving social service 
as well as of performing interesting and, 
sometimes, exciting duties. 

It does not follow that because Londen 
has found women police useful they are 
equally necessary elsewhere. Allthe same, 
we think that other forces who have not 
yet appointed any women would do well to 
consider seriously whether or mot they can 
continue to do without them. We believe 


“that wherever they have been employed 


"Peace, é 


they have been used for special kinds of 
duty to great advantage.— ud. ustice of the 
; -> J 
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NOTES AND COMMENTS 


Appeals to Privy Gouncil : 

Jurisdiction. 

The provisions of the Sikh Gurdwaras 
Act (Punjab Act VII of 1925) came up 
for interpretation before their Lordships 
of the Judicial Committee in Hem Singh 
v. Basanti Das (161 Ind. Cas. 529) 
on a consideration of the point 
whether the provisions of the Civil Pro- 
cedure Code with reference to appeals to 
the Privy Council apply to decrees of the 
High Court made under s. 34, Sikh Gur- 
dwaras Act. The question was answered 
in the affirmative and it was held that a 
right of appeal to His Majesty in Council 
from such decrees exists. Theic Lordships 
repalled the contention that in hearing 
an appeal under s. 34 of the Aci the High 
Court exercises a special jurisdiction. Sec- 
tion 34, sub-s. (3) of the Act provides that an 
appeal preferred under the section against 
the décision of the Sikh Gurdwaras Tribunal 
shall be heard by a Division Bench of the 
High Court. Their Lordships said: “The 
provision that appeals from the tribunal are 
‘to be heard by a Division Court und not 
by a Single Judge does not in their Lord- 
ships’ opinion indicate that the High Court 
in dealing with such matters would be 
exercising a special jurisdiction.” Their 
Lordships referred to Seerztary of Sta’e v. 
Chalkant Rama Rav 35 Ind. Cas. 932 (P. C.) 
in which a Madras Forest Act had to be 
interpreted and to Maung Ba Thaw v. 
Ma Pin, 148 Ind. Cas. 1 (P. C.) and observ- 
ed that the same reasoning as in these 
cases applied to the present case. The 
preliminary objection was thus found to be 
without force. 


Special 


Negligence and the Invitce. 

In Weigall v. Wesiminsier Hospital (1 All. 
E. R. 232), the Court of Appeal (England), on 
February 13, conirmed the decision of Mr 
Justice Horridge and the decision provides 
an illustration of the law of negligence 
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as applied to trespassers, licensees and 
invitees. The plaintiff in the case, the. 
mother of a patient occupying for payment 
one of the private wards in the defend- 
ant hospital, was interviewing one of its 
surgeons. He invited her to a room which 
was generally used for such consultations. 
The floor was highly polished for antiseptic 
reasons and a mat was placed on it. The 
plaintiff trod on the mat which suddenly 
slipped causing her to fall and received 
injuries. Slesser and Scott, L. JJ. took 
the view thatshe was an invitee and the 
hospital authorities were under a duty to 
prevent dangers of which they knew or 
ought to have known. The loose mat on 
the highly polished floor was sucha danger 
which they ought to have known and the 
plaintiff was entitled to recover. Mr. Jus- 
tice Eve was, however, of opinion, that 
plaintiff's position vis-a-vis the hospital 
was only that ofa licensee in which case 
she would not be entitled to the relief, 
But his Lordship agreed to the decision 
of the majority. The case affords en ex- 
ample of what may occur in everyday 
life and the decision is certainly a warn- 
ing to proprietors of premises. 


Copyright : Remedies. 

The question whether the remedies given 
by the Copyright Act, 1911, ss.6 and 7 
were alternative or cumulative came up for 
decision before the Oourt of Appeal in 
Sutherland Publishing Company, Iimited v. 
Caxton Publishing Company, Limited (1 All 
E. R. 177). The decision is important parti- 
cularly as these sections apply to India as 
well, s. 3 of our Copyright Act IL of 1914 
making ss. 6 and 7 of the English Act 
applicable to India. In an action forin- 
fringement of the plaintiffs’ copyright in a 
certain publication, the plaintiffs claimed 
an injunction and also an inquiry as to 
damages; they also claimed delivery up 
of all infringing copies and material. The 
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defendants admitted the infringement but 
contended that the remedies given by s. 6 
were alternative to those given by s. 7 
and thatthe plaintiffs had an option tc 
recover under =. 6, damages for breach of 
copyright or under s.7, damages for- con- 
version, but could not recover cumulatively 
under both sections, Their Lordships held, 
reversing tie decision of Farwell, J, that 
the remedies were cumulative and not al- 
ternative end the plaintiffs could recover 
damages under both sections. Romer, L. 
J. observed in the course of the judgment: 
‘Both sections occur in that part of the 
Act which. is. dealing with civil remedies 
fon: infringement of copyright, and.I can 
find. nothing in the words of the Act sug- 
-gesting that the remedies were not in- 
tended to: be cumulative . Nor can I think 
that a plaintiff who seeks to avail himself 
of the remedies given. by s. 7, waives in 
any. way orto any extent the tortious in- 
fringement of his copyright... AsI read 
the Ach, ¿n infringer not only renders him- 
self liable to the remedies given bys: 6, 
but also. renders. himself liable to have 
all) infringing copies and all plates used 
or intended to be used for the production 


of- such copies. claimed to be the property 


of the. owner of the -copyright to the ex- 
tent, that the. owner may take proceedings 


for the recovery of possession of them or- 


damages. for-fheir conversion.” In regard: 
to, the assessment of, damages their Lord- 
ships. held that in assessing damages.under 
the two. heads, the Tribunal making the 
assessment musi.avoid any overlapping, but 
generally speaking, the damages for con- 
veision would be the value-of the chattels 
converted. 


Managing Agents. 

Mr. Justice Lort-Williams of the Calcutta, 
High Court had occasion. to. refer to. the 
difficulties. tuat confront managing. agents 
of a. newly launched. business, in Abinash 
Chandra v. Emperor 16) Ind. Oas..280. The 
charge against them was that they were 
p-r.ies.:to “a criminal conspiracy to commit 
criminal breach. of trustin respect of pro- 
perly entrusted to them or over which they: 
had dominion in the. way-of their business 


as Inanaging agents of the company-rep-. 


resenting the share-holders;. ete.” The de- 
fence. was. that far from misappropriating 
any, oi-the company's:funds; they had’ spent 
large: sums of their own. to promote the 
business, and. the expenses-of management 
were far in. excess.of the: amount allowed 
by.. the.rules. The® evidence showed that 
¢ 
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-Lerdship. to consider 
Managing agents of budding businesses. We 
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the amount allowed by the rules was- ot 
all times insufficient to meet the expenses 
of management. His Loidship considered 
that it was folly of the accused to goon 
month after month under such conditions 
instead of getting the scheme re-consi- 
dered and re-constructed and they were not 
authorised by ihe terms of their agreement to 
spend other sums belonging to the company 
in the effort to make both ends meet, but th.s 
wes a long way from beiang- proof of dis- 
honesty. This gave an occesion for his 
ihe difficulties of 


shall quote his. Lordship’s. observations~7im: 
exienso. “No judge or lawyer:wilhout an 
intimate knowledge of business can esti- 
mete how much or how little is required. 


to be spent on management, advertise- 
ment, and commission agency, in order 
to ensure success for a newly launched 


business. It depends upon innumerable for- 
tuitous factors of trade, business, markei, 
and particular social conditions. The 
management, advertisement, .and ccmmis- 
sion agency expenses of all Insurance Com- 
panies is notoriously Leavy. Their busi-. 
ness depends. upon their success in pur- 
suading members. of the publie lo engage: 
in a gamble, because all insurance is: in: 
a sense a gamble, either: with misfortune. 
or with death. To suggest that the suc- 
cess or failure of a business. ofthis kind 
is something which can be naturally or 
probably predicted isiolose all sense of 
direction. Such matters cannot be en- 
closed within the straight jacket of a 
legal principle, so as to presume the exis-- 
tence ofa criminal intention against. an ac- 
cused, of which there is not a tittle of evi- 
dence.” On the question of law, their Lord-- 
ships poinied outthe distinction between 
criminal and civil liability and held that 
wheremcnies have been spent; upon the busi 
ness of the comp.ny, in the absence of. preot 
of. dishonest intention to cause loss to. the: 
company, the Managing Agents could. not 
be held liable for criminal breach of trust 
alihough there has been a- breach of con-: 
tract indirectly causing loss. 


Income tax—Payments:to:wife:: Pre-- 
sumption. 

The recent decision of the Patna High 
Court in Ram Kinkar Banerjee vi. Com-: 
missioner vf Income Tax, Bihar apd: Orissa, 
160Ind. Cas. 611 solves a question: of great. 
importance in India; Tne: question was 
whether when en Income Tax Officer finds 
in the assessee’s accounts entries. of. pay--. 
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ments*made to his wife, it can be pre- 
sumed that the wife was only the bus- 
band's benamidar nd that the payments 
are really made to the assessee himself. 
The ‘assessee who had an interest in a col- 
liery made a payment of over Rs. 15,000 
as royalty to his wife who had acquired 
the interest:of the superior landlord. Treat- 
ing. the transaction as--benami, the Income 
Tax Officer refused to deduct this amount 
from his income and the assessment was 
upheld by the Commissioner. When the 
matter came- before-the High Court, their 
Lordships held that there !eing no pre- 
sumption that a property standing in the 
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name of a married Hindu lady does in 
fact belong toher husband, the ordinary 
presumption of law that the apparent state 
of affairs is real unless the contrary is 
proved, applied and hence in the absence 
of evidence to show that she wes a bena- 
midar for the assessee, the latter wes en- 
titled to deduction in respect of the amount 
paid as royalty to her. Mohammad: Noor, 
J. who delivered the leading. judgment 
said “the absence of evidence one way or 
the other did not under the law justify 
the Assistant Commissioner in drawing an 
inference that the lady -was a benamidar 
of her husband.” ; 


_ THE EXAMINATION OF ACCUSED PERSONS IN CRIMINAL TRIALS 


by a. : 
N. KASTURI RANGA IYENGAR, B. A., B. L., Advocate, MADRAS 


-.ln England an accused person is com- 
petent-to give evidence for the defence. 
The Criminal Evidence Act of 1898 has 
enabled an accused person to be a com- 
petent witness, though according to -the 
common law of England any conviction 
would be bad if the accused was examin- 
ed on oath. .But now, ifan accused person 
gives evidence for the defence, he may 
be cross*examined by the prosecution. 

-In India an accused person cannot give 
evidence forhimself. Section 342 (4) speci- 
fically says thet no oath shall be adminis- 
tered to the accused. 


“Section 342 (1); Criminal Procedure Code, 
says: i í 

“For the. purpose ofenabling the eccused to ex- 
plain any circumstances appearing in evidence 
against him, the Qourt may at sny -stage of any 
enquiry or trial, without previously warning the 
accused, put such questions to him .as the Court 
considers necessery, and shall for the purpose afore- 
said, gestion him generally on the case, after the 
witnesses for the prusecution have been examined 
end before-he is called on for his defence.” 


As ‘the accused is not allowed in India 
to give- evidence as a witness on his own 
behalf,- this section must be considered to 
be.of paramount importance. It was never 
intended that the Court should examine 
the accused with a view to elicit {rom him 
sime “statéments which would ultimately 
lead to his conviction. Therefore, the power 
of the Court to interrogate the accused is 
limited by s. 342, Criminal Procedure Code 


by the addition in the first p.ragraph iof 
s. 342, Criminal Procedure Code of the words, 

“For: the purpose of enabling the accused’ to -ex- 
plain any circumstances appearing in evidence 
against him.” 


Under ‘s. 342, Criminal Procedure Code, 
nothing justifies a Magistrate to ask an 
accused person, before he is actually con- 
victéd, anything about his previous con- 
victions with the ulterior object of either 
prejudicing the case of the accused -or of 
dispensing with formal evidence asto the 
alleged previous conviction. Emperor v. 
Alloomia Husan (see28 B. 129; 1 Cr. L. J. 
ye A 


In England the law on this matter is 
very strict and is very favourable to the 
accused. In a recent case in England in 
the case of Maawell v. Director of Publie 
Prosecutions (151 L. T. Rep. page 477) a point 
of law of exceptional public importance was 
considered by the House of Lords. The 
House of Lords, reversing the decision of 
the Court of criminal appeal enunciated the 
following principles of law : 

“As a general rule it is not permissible to attack 
a ‘prisoner's character on the basis of a previous 
charge, which has resulted in “an acquittal, for 
the fact of such a charge heving been made is 
generally irrelevant, in that it: neither goes tu show 
that the prisoner did the act for which he is being 
tried, nor does it affect his credibility. In excep- 
tional cases, however, if may be permissible to 
put to a prisoner in cross-examination a previous 
charge which has resulted én an. acquittal where 
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the object of the question is to lay thè ground for 
further cross-examination on a statement made or 
evidence given by the prisoner in the éarlier 
trial, which tends to throw doubt on his evidence 
at the later trial.” 

But the House of Lords proceeded to add 
that 

“Even where the question whether a prisoner has 
been convicted, charged or acquitted does go to his 
eredibility, it should not be admitted, if the jury 
are likely to be misled into thinking that the 
question is relevant, not to the credibility, but to 
the probability of the prisoner having committed 
the offence for which they are trying him.” 

The. above rules, as laid down by the 
House of Lords, are of no application to 
the criminal law of India as the accused 
person cannot be cross-examined. High 
Courts in India have made it clear that 
ail previous convictions which are being 
relied on for the purpose ofs. 75 of the 
Penal Code, must be proved in accordance 
with law. A mere admission of the accus- 
ed is not sufficient especially when there 
is nothing on the record to justify the 
questioning of the accused under s, 342 of 
the Criminal Procedure Code, on that point. 


Tt is laid down in yasin v. Emperor (see 
28 Cal. 689) : 

“In order to support a charge of a previous con- 
viction, there should be on the record a copy of 
some judgment or extract from a judgment or 
some other documentary evidence of the fact of 
such previous conviction as is required by s., 91 of 
the Evidence Act or s. 511 of the Criminal Pro- 
cedure Code, Otherwise the exemination by a Mag- 
istrate of the accused in respect of such previous 
conviction is without legal warrant or justifica- 
tion.” 


There is no unrestricted right of ey- 
amining the accused for any Court. In- 
stead of a cool and impartial attempt at 
extracting the truth the examination of 
the accused person should not ` 

“become a contest in which the pride and ingenu- 


ity of the Magistrate sre arrayed a ainst 
caution or evasions of the accused,” 4 8 the 


- Justice Prinsep very pithily remarked 
in Hosain Buksh v. The Empress (6 Cal. 96), 
“We regret to have to notice the manner in which 
the examination of the accused has been conduct- 
ed. In permitting a Sessions Judge to examine 
an accused person from time to time during a 
trial, the law does not contemplate that he. should 
commence a trial with a strict examination of a 
prisoner, after the manner of the Cross-6x9 mination 
of an adverse witness by Qounsel, This Oourt has 
already pointed out on more than one oceasion—~ 
See particularly the case in In the matter of Chini- 
bush Ghosh, (1 ©. L. R. 436)—that by exercising the 
power allowed by s. 250 of Act X of 1872, the 
Sessions Court is not to establish a Court of In- 
quisition, and to force a prisoner to convict him- 
self, by making some criminating admissions after 
.a series of searching questions, the exact ' effect 
of which, he may not readily comprehend, The 
real object is to enable a Judge to ascertain from 
time to time from e @risoner particularly if he 
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is undefended, what explənation he may desire to 
offer regarding any fact stated by a witness, or 
after the close of the cese, how he can meet what 
the Judge may consider to be damnatory evidence 
against him. In one of these cases now before us, 
we observe that the Judge was engaged during the 
whole of the first day in examining the aceused. 
In like manner, in the second case, he examined 
the accused, at considerable length before the case 
for the prosection was opened. Such proceedings 
appear to us fo be an abuse of the power given 
under the law.” NE s 
So it is clear that under this section 
each principal fact stated for the prose- 
cution should be put to the accused and 
it should be ascertained whether those 
facts are true. If so, he should be asked, 
how he would reconcile the existence of 
those facts with his innocence. If the 
accused denies the prosecution version, he 
may be asked about the reason why the 
prosecution comes forward with such a 
story. If the accused alleges any motive, 
it is the duty of the Court to record it 


‘and consider the prosecution evidence in 


the light of the motive alleged by the 
eccused. The accused is not bound to 
answer questions put to him py the Court 
but nothing prevents the Court from draw- 
ing “ny just inference when the accused 
refuses to reply and ‘when he gives false 
replies. 

His Lordship Schwabe, C. J., in Varisai 
Rowther v. King-Emperor (73 Ind. Cas. 163 ; 
24 Cr. L. J. 547: 46 Mad. 449 (F. B.) at 
p. 455) says that s. 342, Criminal Procedure 
Code, requires in all cases that the accused 
shall be questioned generally on the case 
in orderto enable him to explain any 
circumstance appearing against him and 
this has tobe done, inthe words -of the 
section : 

“After the witnesses for the prosecution have been 


examined and before he (the accused) is called on 
for his defence," 


His Lordship further says that failure to 
comply with the terms of the section is an 
illegality vitiating the trial and not a 
mere irregularity which canin a proper 
case be excused under s. 537 of the Code 
of Criminal Frocedure. It was also held 
by the Full Bench decision—Venkata-. 
subba Rao, J., dissenting—that in a war- 
rant case, the examination of an accused 
generally on the case directed by the latter 
part of s. 342, cl. (1), should be made after 
the prosecution witnesses have been exa- 
mined, which means, when the prosecution 
has finished calling evidence, amd if the 
accused has once been so examined, it is 
not obligatory on the Court to - question 
him again after the cross-examination 
and re-examination of the prosecution wit- 
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nesses recalled at the instance of the 
accused under s. 256 of the Code. This de- 
cision overruled the earlier decision of the 
Madras High Court in In re Marudamuthy 
Vannian (71 Ind. Cas. 252 ; 24 Cr. L. J. 124: 
45 Mad. 820). But it was also held 
that if new and material matter in sup- 
port ofthe prosecution case is elicited in 
cross-examination, or in the re-examination, 
it is desirable that the accused should again 
be questioned on the case and asked general- 
ly. to explain the circumstances, and if 
fresh evidence on “material matters in 
support of the prosecution case ‘were eli- 
cited in re-examination, it would probab- 
ly be obligatory on the Court to question 
the accused on thet.’ This procedure pro- 
vides a reasonable method of carrying out 
the obligation of the statute in the inter- 
ests of the accused, the object being, that 
he should have an opportunity of explaining 
the prosecution evidence after it is 
completed. 

But it must be borne in mind that itis 
not necessary that the examination of the 
accused under the latter part of s. 342 (1) 
should be made only after the entire evi- 
dence for the prosecution mentioned in 
s. 206, Criminal Procedure Code has been 
given and before the aceused is called 
upon to enter on his defence. Ever since 
the pronouncement of the Judicial Com- 
mittee in N. A. Subramanya Iyer's Case (25 
Mad. 61) it has been the general practice to 
assume thatif a mandatory provision of 
the Code has been > infringed, in framing 
the charge, the Court must of necessity 
be held tohave failed, in administering 
justice to the accused. Their Lordships 
of the Judicial Committee in N. A. Subra- 
manya Iyer's Case (25 Mad. 61) are unable 
to regard the disobedience to an express 
provision as to amode of trial as a 
mere irregularity. The say: 

“The remedying of mere irregularities is familiar 
in most systems of jurisprudence but it would be 
an extraordinary extension of such a branch of 
administering Criminal Law to say that when tne 
Gode positively enacts that such a trial as that 
which has taken place here shall not be permitted, 


that: this contravention of the Code comes within 
the description of error, omission or irregularity.” 


The High Courtsin India are not una- 
nimous in their opinion whether s, 342 is 
a mandatory provision, the violation of 
which would vitiate the whole trial irres- 
pective of any question of prejudice to 
the accu8ed person. The Lahore High 
Court has laid down a rule of practice that 
the violation isso serious, that it vitiates 
toe whole trial. So far as the Lahore 


High Couvt is concerned, the case of Lach- 
man Singh v. Emperor (see 96 Ind. Cas. 863; 
27 Or. L. J. 1007), explains the provisions 
of s. 342, Criminal Procedure Code, as being 


‘mandatory in the strictest sense of the 


term. Justice Jai Lal of the Lahore. High 
Court in Anand Parkash v. Emperor (153 
Ind. Oas. 446; 36 Cr. L. J. 401) says that 
itis settled lawin Lahore that if the 
Magistrate omits to examine the accused 
with reference to the evidence given 
against, him after the close of the prosecu- 
tion case thetrial from that stage is illegal. 

His Lordship proceeds to say : 

“The learned Counsel for the Crown made reference 
to some cases decidedin other Courts in which it 
has been held that the omission to examine the 
eccused under similar circumstances, is a mere 
irregularity which is curable under s. 537 of the 
Criminal Procedure Code. That, however, is oppos- 
ed to the view consistently taken in this Court 
and I must follow the view taken in this Qourt. 
Some cases in which it was held that when a case 
is before the Court in exercise of its jurisdiction 
as a Court of revision, the accused must in addi- 
tion to the existence of tne irregularity, show that 
he has been materially prejudiced by the action 
of the Magistrate in omitting to examine him, bave 
no application to the facts of the present case, 
owing to the nature of the jurisdiction that was 
exercised by the Court in those cases, and it was 
expressly stated in those cases, that if the case 
had been before the Court, in exercise of 
his appellate jurisdiction it would have felt 
bound to send it back for retrial to the trial 
Court, from the stage at which the irregularity 
occurred. ” : A ; 

But the Madras High Court, particularly 
after the pronouncement of their Lordships 
of the Judicial Committee in Abdul Rah- 
man V. Emperor (100 Ind. Cas. 2275 R.53; 
28 Cr. L. J.259)is of opinion that itis 
only an irregularity which can be cured by 
s. 587, Criminal Procedure Code. Their 
Lordships Wallace and Jackson, JJ. of the 
Madras HighCourt in Ramaraju Tevan v. 
Emperor (127 Ind. Cas. 654; 32 Or. L, J. 30: 
53 M 937), say that s. 537 of the Criminal 
Procedure Code affords no real ground for 
the assumption that- if a mandatory pro- 
vision cf the Code is infringed in framing 
the charge, the Court must of necessity be 
held to have failed in administering jus- 
tice to the accused. The impugned proce- 
dure must beone thatis not only prohi- 
bited by the Code but also works an 
actual injustice to the accused. 


Their Lordships of the Privy Council in 
Abdul Rahman v. Emperor (100 Ind. Cas. 
227; 5 R. 53; 28 Or. L. J. 259), distinguished 
the earlier decision in 25 Mad. (P. C.) 
by holding that the procedure adopted in the 
25 Mad. case was one which the Code posi- 
tively prohibited and ® was possible that 
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it might have worked actual injustice to 
the accused. But it must be noted that 
‘both the decisions of the Privy Council re- 
ferred to above did not directly deal with 
the scope’ of s. 342, Criminal Procedure 
Oode. go , 

= In a more recent case Dwarkana‘h Var- 
ma Vv. King-Emperor (see (1933) M. W. N. 68, 
Cr.) the Privy Council had occasion to refer 
tothe scope ofs. 342, Criminal Procedure 
Code. The following extract from the de- 
cision of the Privy Council in the above 
case will show thet the view taken by the 
Lahore High Court is a correct one and 
that ‘the view of the Madras High Court 
is erroneous. Lord Atkin delivering judg- 
‘ment, says: 

“That s. 342 of the Criminel Procedure Code pro- 
vides that-for the purpose of enabling the accused 
to explain any circumstances appearing in’ the evi- 
dence against him, the Court shall question him 
generally on the case after the witnesses for the 
prosecution have been examined. In rersuance of 
this section one of the-puisne Judges put questions 
to the doctor. The oniy questions put on the con- 
tents of the post mortem report were as to the con- 
gestion of some of the organs, the cause of anti- 
peristalsis, and the:omission from the report of the 
condition of faecal matter, and clots of -blood at 
the orifices of the ruptures deposed to at the Ses- 
sions, The other -question is a general question 
whether there was anything -else he desired to say 
about the charges or the evidence. The learned 
Chief Justice told the jury that the absence of blood 
in the body cavity was a vital point. If so, it is 
plain that under s. 342, Criminal Procedure Code, 
it was the duty of the examining Judge to call 
the accused's attention to this point and ask for 
an explanation. Probably the departure from the 
statutory rule was due to the fact that one Judge 
examined, while another summed up. But it de- 
prives of any force the suggestion that the doctor's 
omission to explain what he never was asked to 
explain, supplies evidence on wnich, the jury should 
‘infer that six months before he had consciously 
abandoned a theory which four months before that 
he honestly held.” 


. (For further partieulars see the original 
judgment). It may be noted that Lord 
Atkin quashed the conviction in the above 
case. 
_ -His Lordship Justice Pandrang Row of 
the Madras High Court in Marudemuthu 
Padayachi v. Raghava Sastri (153 Ind. Cas. 
297; 36 Cr. L.J. 307), has held that the 
omission to examine the accused - for a 
second time under s. 342,-Criminal’ Proce- 
dure Code during a De noro Trialis not an 
illegality which in itself viliates the trial, 
but only an irregularity to which s. 537, 
Criminal Procedure Code applies on the 
ground that the Full Bench decision re- 
ported in 44 M. L. J. 567, does not go to 
that length. jih 
Their Lordships ®. K. Ghose and Hen- 
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derson, JJ: of the Calcutta High Court have 
held in. Emperor v. Ajahar.Mandal (157. Ind 
Cas. 1103; -36 Cr. L.J 1340) that in a case 
whichis triable by a.Sessions Court it is 
the latter Cour. which tries . the accused 
and. calls. upon him to enter.on his defence 
and, therefore,..it is-to that Court -that the 
mandatory provision is applicable.. That 
beings, it -cannot.be Said that the emis- 
sion to examine the accused in the Com- 
mitting Court isa disregard of an express 
provision of. law. and, therefore, illegal.. 

The provisions of .s. 342. Criminal Proce- 
dure Orde do not entitle 2 Magistrate ora 
Judge:to question an accused person Bo as 
to. get from him an admission of facts, 
which are not proved in evidence. Justice 
Mackney of the Rangoon High Court in 
Narayanan Chettiarv. Emperor (160 Ind. 
Cas. 746 at p.747;37 Cr. L.-J. 328) says : 

“Nevertheless if an accused person does in . fact 
meke such an admission and it is clear that he’ 
has not been intimidated and that the admission was 
made with a full understanding of what he ‘was | 
saying, I am at a loss to understand why it should 
not be taken into account against him in ithe same 
way as any other confegsion made before a Magis- 
trate can be so taken," - 


The Magistrate is required to record the 
examination of the accused person, and if 
there areno answers by the accused, the 
record presumably will contain cnly the 
questions put bythe Court and a .note 
that the aceused had refused to ans- 
wer the questions. If the record has been 
properly completed in this way ‘by the 
Court, the law requires thet the -accused 
shall sign itin orderto show thatit is; 

“Qonformable to what he declares, the truth”. 

Section 342, Criminal Procedure Code, 
describes the powers which the: Court has, 
to examine the accused person. . Section 

364, Criminal Procedure Code, describes, 
how the exa . ination of the accused is to 
be recorded. Section 364, Criminal : Proce- 
dure Code, provides that the- whole of the 
examination including every question put 
to him-and every answer given by him, 
shall be recorded in full, that the record 
should be shown or.read-to him end. when 
the -whole isemade conformable to what, 
he declares is the truth, the record ‘shall be 
signed by the accused. 5 2h 24 

Justice Kendall of the Allahabad . High 

Court has held see Moti. Lah v. Emperor 
(157 Ind. Gas. 146; 36 Cr. L.J. 1098) that if 
the accused person refuses to .sigu the 
record of .statement .made by the Court, 
there can be no doubt that heis obstract- 
ing the process.of the Court and that he 
is liable tò punishment under..s..180. of 
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the: Indian: Penah Code. The accused 
person, i&.such cases will not be protected 
by sub-s. (2) of s. 342-of the Code of 
Criminal Procedure: 

In cases where an accused person makes 
some statement during the course of the 
trial which is interpreted as a plea of 
guilty,..the Court should record the exact 
words, used, especially in a case when a 
statement 1s made in answer to question 


put by the Court under’ s. 342, Criminal. 


Procedure Code. 
Though.itis the practice in mny Courts 


to, take a written statement from an ac-' 


cused person, certainly it would not satisfy 
the provisions of. s.. 342, Criminal Proce- 
dure: Code. The- Code itself provides for 
the filing of a written statement under 
s. 256, Criminal Procedure Code, s. 342, 
Criminal Procedure Code, contemplates only 
an, oral. examination of an wxceused and 
there: is: nothing. in the Full Bench deci- 
sion. in Nataraja Mudaliar v. Devasigamani. 
Mudaliar, (32. Cr. LJ. 757; 131 Ind. Cas. 
493), to. show that the filing- of a written. 
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statement’ would have in law, the same 
effect ag an oral examination see Nata- 
raja Mudaliar y. Devasigamani Mudaliar. 
(32 Or. L.. J. 757; 131 Ind. Cas. 493.) 

The. accused person cannot be asked to 
make any statement on oath and a con- 
viction based on the evidence of an ac- 
cused person on solemn affirmation is bad 
and unsustainable in law. It is not neces- 
sary that the Judge or the Magistrate 
should take down the examination of the 
accused in his own hand. But it is neces- 
sary onthe other hand, that he should 
append a certificate, that the examination 
is in due conformity to s. 364 of the 
Code. of Criminal Procedure. 

In conclusion, it may be mentioned that 
a record of the examination of the accused 
person is absolutely necessary and if any 
failure on the part of the Magistrate to 
so record the examination causes serious 
prejudice tothe accused, the whole trial is 
vitiated and the conviction of the accused 
person must be set aside. 
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Dominion Appeals to the Privy Coun- 
cil. 

The Judicial. Committee’s decisions in 
British Coal Corporation. v. The King [1935] 
A.C. 500; and in Moore v. Attorney-General 
for the Irish Free State [1935] A.C. 484, 
establishing the right, as. regaids Canada, 
io abolish appeal by special leave from 
Canadian courls in criminal cases, and, 
as. regards the Free State, the right of 
appeai from the Supreme Court in all cases 
have doubtless been noted and considered 
in the cther Dominions in view of the 
possibility of the like withdrawal of appellate 
rights in their case also. The question 
has in fect been considered in South 
Africa, when. General Smuts, as. Minister 
of Justice, made it clear that the matter 
was nok one to be considered from the 
constitutional point of view, but was to 
be regarded solely as affecting the admi- 
nistration of justice in south Africa.. Truly 
enough he said that the Judicial Com- 
mittee was. unversed in Roman-Dutch law. 
in the same way. as were the judges of 
the Dominion, and’ the further question 
had to be: borne in mind of the hardship 
n poor litigants by their wealthy opponents 
using the right of appeal. On these grounds 


Extracts from Contemporaries. - 


which seem certainly reasonable, the Do- 
minion government considered that the 
disadvantages of retaining the right of 
appeal were grealer than the advantages. 
At tue same. time. the General gave the 
assurance that the government would be 
no party to a fruitless constitutional wrangle 
on the subject. Since the enactment of 
the Slatute of Westminister we in this 
country must of course recognise that the 
determining voice for or against retention 
of the rignt of appeal rests with the 
Dominions. and although we may indulge 


`a sentimental: regret if they all snap the 


golden link, as Lord Rosebery once termed 
it, which connected in this practical fashion 
the Empire overseas with the mother country 
we have to acknowledge that sentiment 
may have to give place to more prosaic 
reasons. rom India it islikely that such 
appeals will still come for many years. 
In ihe past Indians regarded, and no 
doubt they still regard, the Judicial Com- 
mittee with a feeling akin to reverence, 
as was shown in the incident told ‘of the 
natives in a remote part of the dependency 
being found offering sacrifices to a far-off 
and all-powerful god who had restored to 
them tne land of hich government 
| 
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officials had deprived them, and “on being 
asked the name of the deity to whom 
their oblations were being offered, they 
replied: “We know nothing of him but 
that he is a good god, and that his name 
is the. Judicial Committee of the Privy 
Council.”—The Solicitors’ Jouonal. 


The Prevention of Crime. 

Tnat the taking of precautions authorised 
by statute for the Prevention of crime 
may et times involve serious inconvenience 
to innocent or, at least, unconvicted people 
is illustrated by a question recently asked 
in the House of Commons by Mr. Day, 
in which it was suggested that a com- 
mittee might be set up to inquire into the 
powers of arrest ander the Prevention of 
Crimes Act, with the object of introducing 
legislation to limit powers of arrest, and 
goto prevent unnecessary loss of liberty 
of innocent persons. In the course of his 
reply, the Home Secretary indicated that 
the number of suspected persons charged 
in 1935 with loitering with intent to commit 
felony in the Metropolitan Police District 
was 3,672 and that 2,439 of these were 
convicted. The first duty of the police, 
Sir Jobn Simon said, was to prevent crime 
and their experience was that a large 
number of crimes had, in fact, been 
prevented by the use of the statutory 
provisions in question. The fact that in 
a proportion of these cases the court did 
not regard the evidence as sufficient to 
warrant a conviction did not, it was urged 
mean that the police were wrong in bring- 
ing the case before the court; reference 
being made to the fact that in many cases 
the magistrates, when dismissing a charge 
have made it clear that in their view the 
police were justified in bringing the defen- 
dant before the court. “While I do not 
consider,” Sir John continued (we quote 
from The Times),“that there is sufficient 
ground for an inquiry such as is suggested 
by the Hon'ble member, at the same time I 
recognise that constant vigilance must be 
exercised to guard against any improper 
use of thess provisions, and the Commis- 
sioner, wilh whom I have been in consul- 
tation, is fully conscious of the importance 
of this point. Constant watch is kept by 
the authorities at Scotland Yard over these 
cases, and great care is being taken to pre- 
vent any misuse of lLhese provisions.” That 
good law may, and often does, work hardship 
in some cases is generally recognised. 
The statutory provisions in question would 
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appear to provide an example of this 
proposition, and, so long as they are 
properly and fairly operated, their retention 
must be regarded as fully justified —The 
Solicitors’ Journal. 


Taking Liberties with Book Titles 
The practice is becoming increasingly 
noticeable of the maltreatment of words 
by malformation or abbreviation. Of this . 
“rugger” and “soccer” are familiar examples 
but of course there are many more. Some- 
thing akin to this is to be found in the 
book trade with regard to the titles of 
publicat‘ons. Many instances of this might 
be adduced, bat two stand out In tne 
memory of the present writer as amusing 
enough, both having reference to works 
published by distinguished divines of a 
past generation, the Rey. Dr. Thomas 
Binney and the Rev. Dr. Guthrie, the 
former a noted minister.in English non- 
confirmity and the latter an equally noted 
Scottish clergyman. Dr. Binney wrote a 
book bearing the title, “Is it Possible to 
make the Best of both Worlds?” This 
arresting title the general public insisted 
in twisting into “How to make the best 
of both Worlds” but in the trade it was 
always spoken of, curtly enough as‘‘Binney’s 
Best.” Dr. Guthrie was even worse treated 
in the trade than Dr. Binney. He wrote 
a book to which he gave the title “The 
City, its Sins and Sorrows,” which made 
a wide appeal to those interested in social 
reclamation work, but which in the trade 
was treated equally curtly as the work 
just referred to by Dr. Binney, as was 
evident when a booksellers messenger 
came to the publisher's shop and demanded 
“twenty copies of Guthrie's sins.” As it 
chanced, the author happened to be there 
talking to his friend the publisher, and 


-both were highly tickled at the wncere- 


monious demand of the messenger. Levi- 
ties akin to these, it might be thought, 
could find no place in the more sustere 
realm of legal publication, but only the 
other day the present writer noticed that 
in a bookseller’s note Mr. Justice Mac- 
Kinnon'’s delightful and learned collection 
of papers recently published under the 
title “The Murder in the Temple and / 
Other Holiday Tasks,” was very curtly 
described as “MacKinnon’s Murder in the’ 
Temple,” which certainly had assomewhat 
sinister look about it. But it is a way 
they have in the trade-—The Law Times. . 
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NOTES AND COMMENTS 


Company Law Reform: Nanaging 


agents. There 
Some time a cry for 
amendment of the Companies Act of 1913 
and for a frank recognition of the enormous 
power of mansging agents inthe industrial 
structure of Indian Companies. A gitations for 
reform of Company Law has been going on 
for some years and the present bill has been 
hammered into a final shape as a result 
of discussions with commercial leaders. The 
provisions regarding managing agents are 
embodied in cls. 87-a to 87-h and the very 
first‘ of these isa very salutary and much- 
needed reform. Clause 87-a (1) runs: ‘No 
managing agent shall after the commence- 
mént of the Indian Companies (Amendment) 
Act, 1936, be appointed to hold office for 
@ term of more than twenty years at a 
time.” Sub-cl. (2) deals with existing 
arrangements and provides that a manag- 
ing agent of a compsny appointed before 
the commencement of the new Act shall 
Cease to hold office on the expiry of twenty 
years from the commencement of the Act. 
Clause 87-b deals with removal of the 
managing agent for fraud, etc. Clause 87-c¢ 
deals with remuneration and Insurance 
Companies are exempted from the operation 
of the section. The next two clauses relate 
fo loans to managing agents out of moneys 
borrowed by the Company or out of surplus 
funds except with the approval of three- 
fourths of the members of the Board of 
Directors and cl. 87-e (2) provides the 
penalty for contravening the provisions of 
sub-cl. (1) of the clause. Clause 87-f pro: 
‘hibits a Company from purchasing “shares 
or. debentuses of any Company under 
management unless the purchase has 
‘been previously approved by three-fourths 
of the members of the Board of Directors of 
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the purchasing Company. Clause. 87-g prohi- 
bits the managing agent from issuing deben- 
tures and the Jast of the clauses prohibits a 
managing agent from engaging in any busi- 
ness “which is of he same nature as or which 
is of such a nature that it directly competes 
with the business carried on by a Company 
under the management of such managing 
agent.” 


Suggestions. 

It cannot be gainsaid that the above- 
provisions are of great importance and are 
essential to remove the canker which ‘has 
crept into the managing agency system. 
For one thing the system is too deep-rooted 
in the country to disappear merely because 
some think it should disappear. The only pose 
sible line of reform is re-adapltation and re- 
adjustment to changed socialand economic 
conditions. The greatest role of the manag- 
ing agent has been the financing of industry 
and as Dr. Jeidel said in his evidence before 
the Indian Central Banking Enquiry Com- 
mittee: “The banks are spoiled by the 
managing agency system and the managing 
agents are spoiled by the banks, because 
the banks force the Joint Stock Companies 
practically to take managing agents; the 
hanks are quite happy that the companies 
are managed by managing agents, as it 
gives the banks two signatures for the 
loans.” This statement provides a key to 
reform. “Hach industry. should have its 
own credit according toits standing and 
the managing agents should make a clearer 
distinction between their industrial activi- 


-ties and other commercial or trade activi- 
‘ties; end develop a system by which on 


the assetsand soundness of each of their 


industrial. companies they may raise bank 


loans’: Dr. P.S. Lokanathan in Indus- 
trial Organization in India. Olause 87-h 
of the proposed bill can be enlarged to 


‘include this suggestion. Another equally 


important line of reform iB to insist that no 
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Company should be started ‘without an 
amount of capital which will be sufficient 
for its fixed expenditure and for its mini- 
mum working needs. When this is done, 
companies can easily get their current 
requirements from banks and their en- 
forced, dependance on managing agents can 
be considerally diminished. The build- 
ing up of reserves is equally essential. Itis 
said that in the United States, one-third of 
the nët earned income of the business goes 
to reserves. In India this percentage may 
be too high but a similar plan will -surely 
prove fruitful. 


Company: Winding-up: The “Just 
-and equitable” -clause. 
In Davis v. Brunswick (Australia), Lid., 
161 Ind. Cas. 539, their Lordships of the 
Judicial Committee have applied the ordin- 
ary ‘principles of company law to a com- 
plicated set of facts and have treated the 
law as laid down in Lach v. Blackwood, Ltd. 
(1924) A. ©. 783 as seltled.. Their Lord- 
ships have held that the power to wind up 
a company is not confined to the grounds 
similar to those contained in s. 168 of the 
English Act of- 1929, but the Court can 
exercise its powers upon grounds that the 
Court thinks just and equitable. No 
general rule can be laid down as to the 
nalure of the circumstances which have 
to be borne in. mind in considering if the 
case comes within the phrase. In the case 
-before their Lordships there was no ques- 
tion of a deadlock, ncr was there any ques- 
tion of the. share-holders having voting 
power using that power for their own com- 
mercial. interests outside the company 
in disregard of the interests of a minority. 
There was no question of improper manage- 
ment.of the compumy by the directors in 
control. The problem involved was of the 
nature of a business problem and the case 
-was decided upon the issue whether the 
‘company could in time be made a’profit- 
-earning concern. “If there was”, their 
Lordships said, “at the relevant time a 
-reasonable hope of tiding over the period 
of deep depression and of emerging into a 
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region in which the company might reason- 
ably expect to carry on at a profit, there 
would seem to be ‘no sufficient reason why 
the Court...should wind up the company 
under the just ‘and equitable clause.” Their 
Lordships ‘considered the evidence and 
finding that it might reasonably have been 
expected that the company could have 
carried on at a profit, held that it was not 
shown that it was just and equitable that 
the company should be wound up: 


Registration Act, 
ment under s. 58. 
Blackwell, J. of the Bombay High Court 

in Harkishandas v. Dwarkadas, 161 Ind. 

Cas. 374 has held that the Registering 

Officer's endorsement under s. 58 does not 

amount to attestation. His Lordship ex- 

pressly dissents from the Full Bench deci- 
sion of the Madras High Court in Veerappa 

Cheitiar v. Subramania Ayyar, 52 M. 123: 

116 Ind. Cas. 367 to the effect ‘that the 

registering officer and the identifying wit- 

nesses “have exactly the same duty imposed 
upon them by the Registration Act as 
would have rested upon them as attest- 
ing witnesses under lhe Transfer of Prop- 
erty Act.” On the other hand, a Full Bench of 
the Allahabad High Ccuit in Lachman Singh 

v. Surendra Bahadur Singh, 54 A. 1051: 139 

Ind. Cas. 1, has taken the same view as 

Blackwell, J. who concludes that the rélév- 

ant sections of the Registration Act assume 

that a-document sought to be registered is 

a document complete ia all essentials before 

it is presented for ‘registration ahd the 

endorsements required by s. 58 to be made 
upon the documents, are in reférénce to 
admission of executicn and the idéntity ‘of 
the persons admitting the execution, and 
not to attestation. A thorough study ofthe 

Registraticn Act and the definition of the 

term ‘attested’ in s. 3, Transfer of Property 

Act read with s. 59, appear lo suggest that 

Blackwell, ‘J’s view is the more correct one. 

This view is sure to be canvassed in the 

Madras High Court when the question comes 

up again. 


s. 58: Endorse- 





JUVENILE DELINQUENCY AND TREATMENT = 
' (BYN. K.) 


_ All penologists agree that the most hope- 
ful method of reducing the number of 
criminals “is to catch the potential criminal 
young, before his faulty upbringing and 
environment hate crystallised his petty 


delinquencies into fixed ciriminal habits,” 
As Mercier says in his Crime dnd Criminals 
(1918), “The prevention of “crime, “like the 
prevention of anything'else, canbe “effected 
only by attacking its ‘causés...1f criminals 
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are not born criminals, but are made 
criminals by unsanitary surroundings, then 
we can, prevent crime by pulling down 
slums and establishing an effectual system of 
drainage. If crime is due to defective 
education, then let us reform our schools. 
Whatever the cause, crime can only be 
prevented by attacking the cause.” 

When an attempt to-classify criminals is 
made, the category of a legacy of children 
who are the unfortunate victims of unfavour- 
able heredity and environment, at once 
comes into deplorable prominence. Nature 
and nurture both count as factors that 
contribute to criminality. A child is often 


found to be a criminal either because of. 


hereditary conditions or environmental 
factors or both. The importance of a good 
home and parents is incalculable. If the 
parents are worthy and- good the children 
grow up well enough. But where the 
parents are living bad lives, or if they are 
dead, the child finds himself surrounded 
with bad associates. It has been found 
that a large percentage of juvenile crime 
occurs amongst children who have lost one 
or both parents. There are also those un- 
fortunate children, the offspring of criminal 
parents who regularly train their children 
in their own nefarious footsteps and use 
them as decoys and accessories. Such 
children can be redeemed only by their 
early and complete removal for a long 
period from the influence of their parents. 
We shall now attempt to classify child 
criminals. First, there are those whose 
crime is generally and chiefly the result of 
their environments. As examples may he 
cited the cases of children born into the 
families of drunkards and such like persons, 
and those born in the slums of the industrial 
cities. These children spend, perforce, 
more time in lanes and slums than at home. 
Children of criminal tribes also belong to 
this class, being born in an atmosphere of 
theft and robbery and vice. Then, there 
are Children whose crime is chiefly the 
result of hereditary influences, such as 
physical defecis or inadequate mental 
defects. These consist mainly of the 
feeble-minded and those who can be called 
moral imbeciles. Being of inadequate 
mental development, and hence lacking in 
self-control they naturally yield to tempta- 
tion. Mr. B.S. Haikerwalin his Economic 
and Social Aspecis of Crime in India (1934) 
attributes the existence of a large class 
of child criminals of this type to the “pre- 
sent social and economic unsettlement in 
India.” “The present state of social transi- 


tion,” says the learned author, “taxes the 
mental energy of everybody, and those 
young ones who are ill-equipped, mentally 
fail to adjust themselves and become child 
criminals...... Lastly, the effects of the 
nervous irritability of parents which is so 
often passed on to children, also the early 
attainment of puberty, lead to vice and to 
the break-up of the home—affecting girls 
particularly.” A. third class of child crimi- 
nals comprise those children whose crime is- 
the outcome of both unfavourable heredity 
and undesirable environmental factors. In 
this group may be included the large 
number of runaway children who finding 
their home life irksome break away from 
the old surroundings and ultimately find 
themselves immersed in the underworld of 
the city. Lastly, as among adult criminals, 
some boys become criminals by accident. 
They just find themselves committing crime, 
perhaps inspite of themselves and when 
success follows success and the crime 
remains undetected, they become slowly 
hardened into criminals of the worst type. 

“The only criminal who can be reformed,” 
says Dr. Mercier, “is the young criminal," 
This is obvious, as he is then plastic and 
impressionable. As the child criminal of 
to-day is the adult criminal of to-morrow, 
the importance of dealing in effective 
fashion with juvenile delinquency at the 
outset cannot be over-estimated. 

Unless proper legislation is carried out 
to deal with juvenile delinquents, society, 
the Police and the Magistrates themselves 
are helpless. One of the legislative measures 
to meet this state of affairs is the provision 
of a Children Act similar to that which has 
been working successfully in England since 
1908. Public opinion has certainly to be 
aroused and in order to enable the proper 
working of the Act, necessary machinary 
such as Remand Homes, Prubation Oificers, 
Children’s Courts, Certified Schools, ete. 
have to be started. In India, the Madras 
Legislature passed a Children Act in 1920 
and the machinery has been working success- 
fully. Remand Homes are the places where 
the juvenile offenders are to be detained 
after their arrest and during the pendency 
of their trial. There is hardly a Jail in 
India which has set apart special accommo- 
dation for juvenile under-trials, although 
some Jails are provided with a separate 
block for convicted juvenile offenders. In 
the Remand Home none of the forbidding 
aspects of the Jail is present und it is 
supervised by an offices trained in the 
management of children. When the deten- 
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tion is over and time has come for trial, the 
juvenile should be produced before the 
Children’s Court. It has been found that 
a Children’s Court is the “sphere par excel- 
lence of the woman Magistrate, for her sex 
and sympathy will appeal to the little 
delinquent and she will be far more likely to 
elicit the truth.” 

Then there is the Probation Officer who 
is attached to the Court and who has charge 
of the child. He is to ascertain before 
trial the home circumstancs and parentage 
ete., of the child, the existence of any 
proper person under whose charge the 
child might be placed, the habits of the 
child, etc. [f a suitable home is available 

“then the juvenile offender may be put under 
probation by the Magistrate and the 
Probation Officer will watch his future 
career. This can be the case only where 
the crime is not serious. Where however 
the crime is of a serious nature, then he 
should be sent to a Certified School instead 
of toa Jail. The Certified Schools in Madras 
are doing very good work. Character training 
is obviously the most important function of 
‘the School. Naturally, therefore, scout-craft 
takes a high place in the curriculum of these 
schools. The spirit ofesprit de corpse is 
inculeated and the child grows into a useful 
citizen. 

Similar in effect to these Certified Schools 
are the Industrial Schools and Reformetor- 
ies. The latter are regulated by Refor- 
matory Acts and their scope is limited to 
certain types of offenders. For instance, 
two boys aged ten and twelve who stood 
charged with murder were on conviction 
found to be ineligible for the Reformatory. 
Thus in spite of the Reformatory, a Children 
Act is required which would apply all over 
India, so as to include all juvenile delingu- 
ents. Again the maximum age for admis- 
sion into the Reformatory is fifteen while 
the legal age limit for admission into a 
Borstal Institution 1s sixteen to twenty-one. 
There is thus a hiatus ofone year. A 
Children Act can easily avoid this anomaly. 

"A few words about the Borstal system 
must needs find a place in this short article. 
In Fngland the Prevention of Crimes Act of 
1908 formally recognized the establishment 
of Borstel Institutions—the conditions 
qualifying an offender for detention in a 
Borstal being that he was not less than 
sixteen years of age nor more than twenty- 
one; and that he was of criminal habits 
or tendencies, or associated with persons of 
bad character. Borstal Institutions were 
defined in the Act as “Places in which 
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young offenders while detained may be 
given such industrial training and other 
instruction, and be subjected ‘to such 
disciplinary and moral influences as will 
conduce to their reformation and the 
prevention of crime.” The system has been 
introduced in India and the Institutions at 
Lahore and Tanjore (Madras) are working 
with great. success. Lieutenant-Colopel 
Barker observes in his monograph’ on 
Imprisonment that the Tanjore institution 18 
fully on the lines of the English model, 
that its “moral, educational and industrial 
training is on up-to-date lines, and _the 
measures taken for improving the physique 
of the inmates are admirable . Other institu- 
tions, such as that at Lahore, may have all 
these features, but the one in which the 
Tanjore institution is ahead of all others 
in India is the existence of an efficient 
Borstal Association to deal with the after- 
care of these lads.” 

The same learned author who has had, 
during his official career in India, ample 
opportunities to study the working of these 
institutions, says that four main principles 
have to be observed in respect of the 
course of training: Physical, Mental, Moral 
and Industrial. The first is essential as in 
very many cases some physicia! disability 
is the direct or indirect cause ofa crime. 
Such disability should be removed. A 
quotation from Goddard's ‘Juvenile Delinqu- 
ency’ will explain this statement. He says 
that we must “recognise the fact that the 
persons suffering from abnormal condi- 
tions of body or mind are particularly liable 
to commit crime...There are two millions 
people in the United States who because of 
their weak minds or their diseased minds 
are making the country a dangerous place 
to live in.” Apart from this, the import- 
ance of physical culture as a reforming an 
uplifting agency has been recognized by 
all. By the second of the principles, the 
mental, Lt.-Col. Barker means training In 
primary education. Thirdly, the necessity 
of religious and moral influences im any 
scheme for reformation is obvious. Here 
is presented a great difficulty. es unfortu- 
nately religious and communal tension has 
of late been an unhealthy feature of Indian 
social conditions. Then-there is the Indus- 
trial aspect, the aim of this part of the 
training being to give a led a means of 
earning his living on release. Besides 
these, the influence and example of the 
teaching staff which should consist of men 
of high ideals and character, will work 
wonders in the unfortunate young people 
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committed to.their care. Such institutions for 
the treatment of boy criminals are urgently 
needed in every part of India. 

But Schools and Borstal Institutions 
whose.object is to teach the offenders to 
form better habits and to earn their liveli- 
hood by some trade or handicraft, are 
likely to failin their purpose unless after 
their release they are carefully looked after. 
“Our reforms will be invain if, at the 
moment of his liberation, the prisoner is 
cast forth abruptly end without support to 
face all the difficulties of life and all the 
seductions of liberty. The released convict 
should be placed under a Probation Officer 
—a, salaried officer of the State, responsible 
tothe Court to which he is attached. He 
should be a -man of high character and 
large sympathies, a man whom “the offender 
will look up to and readily come to when 
difficulties and temptations arise.’ Similar- 
ly there must be societies to help adults and 
other prisoners on their release. At present 
in India there are very few Prisoners’ Aid 
Socielies but the Societies in Madras are 
enough to show what an amount of wonder- 
ful work they can do. The objects of the 
central society which was formed in 1921 
were: “(1) To give, as far as p.ssible, 
such help as may be needed, on release, to 
persons convicted of criminal offences, .with- 
out distinction of race or creed; (2) To 
make efforts to reclaim habitual offenders 
from a life of crime, and to enable prison- 
ers after release to lead honest and respect- 
able lives; (3) To make special arrange- 
Ments with a view to preventing casual 
and juvenile offenders from becoming 
habitual offenders: (4) To promote legis- 
lation and the application of existing law 
to secure that sentences of imprisonment 
shall be passed only in cases which cannot 
adequately or appropriately be dealt with in 
any other way; (5) To collect funds and 
do everything . possible that may be 
incidental to the attainment of the above 
objects or any one of them.” These objects 
are being faithfully carried out, asis clear 
from the fact that in 1929 alone the Society 
rendered assistance to as many as 1,069 
persons in one way or another. Besides 
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finding employment for those who require 
it, purchasing tools for carrying on of an 
accustomed calling, providing funds to set 
up a trade, training for a profession, render- 
ing pecuniaty aid towards the travelling 
expenses to their native homes, the Society 
sends free legal advisers to help first 
offenders in Courts and sends its officers to 
Jails tointerview prisoners who are soon 
to be released. In Bombay also similar 
Societies are doing good work. Such 
Societies are needed in every part of India. 

A word about the Punjab Good Conduct 
Prisoners Probational Release Act of 1926, 
in conclusion, will not be inappropriate. 
The Act is very wide in its scope and 
except in the case of those convicted of 
some specially heinous crime, under the 
terms of the Act, convicts become eligible 
for conditional release by passing a certain 
minimum period in Jail and behaving 
satisfactorily. Under the Act some of the 
prisoners are employed in farms managed 
by the Reclamation Department. During 
1927-28, 322 convicts were released and 
licensed under this Act and of these only 
three absconded and only three had their 
licences cancelled. From these figures it 
is evident that the Act is working very 
satisfactorily and the convicts appreciate 
the system whereby industry and good con- 
duct bring in increasing privileges and 
rewards. Such Legislation in all Provinces 
will certainly do a great deal for the refor- 
mation of the criminal. 

In nearly every civilized country the law 
combats child crime and India ig 
realising the need of legislation 
directed towards this end. To quote an 
eminent authority, “the penal system of 
the future must look to the crime as nothing 
more than evidence of the make-up and 
conditions of the criminal, its whole 
effort being directed to the man rather than 
to his offence, to the end that he may be 
reinstated in society as a burden-bearer 
like the rest of us.” The punishment should 
fit the person rather than his crime. Our 
endeavour should be the prevention of 
future crime and the reformation of the 
existing criminals. 


attended ah e a Ie 


IMPLIED TERM OF FITNESSIN HIRING CONTRACTS. CONDITION OR 
WARRANTY? 


Advocates whose work lies in the coun- 
try courts are familiar with the “defence” 
fo actions for instalments of rent of: goods 
on hire and hire-purchase, that the goods 
were not fit for the purpose for which 


they were supplied. The practical question 
arises whether this is a matter of defence 
or merely a matter of counter-claim under 
the general law. Thi® has sometimes been 
arguedein the county court and in the 
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High Court, but, so far as the writer 
knows, has never been the subject of a 
direct decision. 

The position on a sale of goods is quite 
clear from s. 14 of the Sale of Goods Act, 
1923. which provides that on a sale of 
goods there is an implied condition that 
goods which: are the subject of a contract of 
sale shall be reasonably fit for the pur- 
pose for which they are supplied “where 
the buyer, expressly or by implication, 
makes known to the seller the particular 
purpose for which the goods are required 
go as to show that the buyer relies on the 
seller's skill and judgment, and the goods 
are of a description which it is: in the 
eourse of the seller’s business to supply 
(whether he be the manufacturer or not).” 
This would, of course, apply to a sale of 
goods on the “deferred payments” plan, 
i. Cs on credit by instalments. 

Is there a similar condition, entitling a 
hirer to reject or refuse to pay rent for 
goods, implied in a contract of bailment ? 
in “Halsbury’s Laws of England" (1931) 
Vol. 1, p. 757, if is stated: “The owner 
of a chattel which he lets out on hire is 
under an obligation to ascertain that the 
chattel so let out by him is reasonably fit 
and suitable for the purpose for which it 
is expressly let out or for which from its 
character, he must be aware it is intended 
to be used; his delivery to the hirer 
amounts to an implied warranty that the 
chattel is in fact as fit and suitable for 
that purpose as reasonable care and skill 
can make it.” This agrees with the older 
authorities (see ‘Paine on Bailments’(1901) 
p. 105; “Beal on Bailments” (1900), p. 208) 
and would indicate that there is no con- 
dition, but only a warranty of fitness and 
that there is therefore only matter for 
elaim or counter-claim when it is broken, 
and no ground of defence to an action 
on 2 hiring agreement or a hire-purchase 
agreement which contains no agreement to 
purchase the goods. 

The authorities which are cited in support 
of this statement include a number of 
cases where damages have been awarded 
for breach of an implied term of fitness 
Mowbray v. Merryweather, [1895] 2 Q. B 
640; Morgan & Co. v. Dalton, (1899), 81 
L. T. 435; Dare v. Bognor Urban District 
Council, (1912), 76 J. P. 425; Chapman v. 
Saddler & Co. [1929] A. C. 584. 

There is, however, some authority fer the 
proposition that the terms as to fitness is 
a condition. In Hfman v. Nyz, 6 Q. B.D. 
685, 690, Mathews, J. is reported¢o have 


JOURNAL 


16110 


said: “It seems to me that what the jury 
ought to have been asked was, whether 
the carriage was in fact reasonably safe 
when it was hired by the plaintiff. The 
cases referred to by my brother Lindley 
seem to show that there is no distinction 


in this respect between contracts 
for the sale and for the hire 
of an article .for a specific purpose, 


where trust is reposed in a person who, 
in the ordinary course of business, sells 
or lets to hire. The purpose and use, the 
time for which the article is intended to 
be used, seem to me the essential, part, 
of the contract.” The statement that, the 
term is exactly the same as in the sale 
of goods and that it is the “essential part” of 
the contract seem to indicate that in Mr. 
Justice Mathews mind at least, it was a 
condition. On the other hand, it should 
be borne in mind that the action was for 
damages resulting from the hire of a de- 
fective carriage, and Mathew, J. qualified 
his anology to the sale of goods with the 
words “in this respect,” i.e. in respects 
of a warranty of the reasonable safeness 
of the carriage. 

In a Canadian case (Reynolds).y. Rox- 
burgh (1886), 10 O. R. 649) ,cited in “Beal 
on Bailments” (1900), p. 208, the owner 
of a portable engine and boiler sued the 
hirer for its value. The engine had ex- 
ploded soon after it had come into the 
possession of the hirer and while it was 
in the custody of a competent engineer., 
The owner failed, and Armour, J., said: 
“The lessor of a chattel for hire impliedly 
warrants that it is reasonably fit for the 
purpose for which it is let and in the 
absence of negligence on the part of the 
defendants the lessor cannot recover. As 
the contract in this ease was only one of 
hiring end not of hire-purchase, it was 
open to the hirer toterminate the contract 
on giving proper notice.” There might 
have been a considerable injustice, how- 
ever, if the contract of hiring had been 
for a long period, or if it had been for 
a hire-purchase, with a provision that a 
certain sum should be paid’ for deprecia- 
tion onthe hirer terminating the contract. 

In the case cited by Lindley, L. J., in 
Hyman v. Nye, supra, there can be found 
some little support for the general propo- 
sition that in hiring contracts the term of 
fitness goes to the root of the contract and 
is a condition. In Franeis v. Cockrell, 
L. R.5 Q. B. 501, the court spoke of an 
implied “contract” of fitness, but the ques- 
tion of a condition never arose as the 
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action was for damages for ` breech of 
warranty. 

Tt is ‘true that in cases on the sale of 
goods before the passing of the 1893 Act 
the word “warranty” is used to mean 
“condition.” This can be seen in Randall 
v. Newson, (1877) 2' Q.B D.-102,in which 
the purchaser of a carriage ‘pole which 
broke and injured his horses not only 
recovered damages, but also recovered the 
value of the pole. This case, was also 
cited by Lord Justice Lindiey in Hyman 
v. Nye, supra, but in Readhead v. Mid- 
land Railway Co., LR. 4 0. B. 379, 386, 
Montague Smith, J., distinguished the con- 
tract ‘to ‘sell and supply. for a price 
from the “contract to carry passengers ‘for 
hire on ‘the ground that in the latter case 
thére was no absolute warranty that the 
catriage is free from all latent defects, 
although there was ‘a duty to take due care. 
It is possible to distinguish a sale of goods 
from a hiring in the same Way; but the 
distinction seems to be ‘less-emphatic. 

Tt was held mi ‘Sutton-v.-Temple, (1843), 
12 M. & W. 52-(cited in support of the 
passage in Halsbury quoted above), that 
on a demise of theeatage of a field for 
a specific term aba ‘certain rent there 
was no implied‘ obligation on the -part 
of ‘the lessor that it should be fit for the 
purpose for which’ it was demised. In 
distinguishing this case from Smith’ v. 
Marrab le, 11 "M. & W. a, Lord Abinger, 
O. B. said with regard to a hiring: 
“Admittedty the party furnishing the. goods 
is ‘bound to furnish ‘that which is fit to 
be used. In every point of view the 
nature of ‘the contract is such. that an 
obligdtion is imposed: upon the party 
letting for hire to furnish that which is 
proper ‘for the hirer’s accommodation.” 
Then in discussing the obligation of a 
lessor cf a furnished house (the question 
in Smith v. Marrable, supra), he continued: 
“So also inthe case ofa house infested with 
veimin; if bugs be found in the beds 
even atter enteritig into possession of a 
house, the lodger or occupier is not bound 
to stay in it...The letting of the goods 
and chattels, as well: as the house, implies 
- that the “party who lets ‘it-'so- furnished 
is under ‘an obligation to-supply the other 
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contractihg party with whatever goods 
and chattels may be fit for the use and 
occupation of such a house, according to 
its particular description, and suitable in 
every respect for its use.” The support 
that these words might lend tothe propo- 
sition that the term of fitness is a condition 
entitling a hirer to terminate a contract 
of hiring is, however, somewhat mitigated 
by the fact that the true ratio decidends 
in Smith v. Marrable, supra, was that a 
man who lets a ready-furnished house 
surely does so under the implied condi- 
tion or obligetion—call it what you will— 
that the house is in a fit state to be in- 
habited (per Lord Ahinger, C. BJ), and that 
on an action for use and occupation it 
is competent for the defendant to show 
“that there never was any such occupation 
by him of the premises as to render him 
liable in point of law" (per Parke. B.). 

Lord Abinger, C. B., thougt that it was 
a matter of common sense, on which no 
authority was needed, and itis submitted 
that the same reasoning applies in the case 
of hirings of such things as wireless seis 
vacuum cleaners, motor cars and other 
amenities of modern. life. If a hirer of 
one of these articles has ‘to spproach the 
supplier for repairs on ` numerous 
occasions during the early period ‘of the 
hiring because he is not enjoying it as 
he should, there seems to be every sound 
common sense reason why he should refuse 
to.pay rent and return the article. If, for 
example, a'‘Wireless set persistently howls 
so as to spoil all reception, the ‘hirer is 
not getting that use out of it which is the 
object ofthe hiring. Itisa hardship that 
under the usual agreement he can only 
return the instrument on payments of arrears 


-of rent end a heavy sum for depreciation. 


The anology of ‘the Smith v. Marrable 
type of case seems to be peifect, but in 
view Of the fact that few, if any courts 
accept the “view that the implied’ term 
of fitness in hiring contracts is a condition 
entitling the hirer | lo rescind, it would seem 
that this is a case of uncertainty, pro- 
ductive of injustice which would well merit 
the attention of the Law .Revision Com- 
mittee.—The Solicitors’ Journal, 
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Extracts from Contemocraries. 


Penalty and Liquidated Damages. 

GOoDDARD, J., made some useful obser- 
vations on the principles applicable in deci- 
ding whether a stipulated sum is a penalty 
or liquidated damages: Imperial Tobacco 
Co. (of Great Britain and Ireland), Ltd. v. 
Parsiay(1935, 52 T.L.R. 61). Parslay, who 
had a stall at Watford Market, had been 
culting prices and was put on the stop list of 
the Tobacco Trade Association. By a 
subsequent agreement his name was remov- 
ed from the list, and he agreed not to under- 
sell. Inasmuch as the damage which might 
be caused by breach “must inevitably have 
Serious results, but might, in any 
given case, not be readily capable of 
estimation,” he further agreed to pay 1561. 
aS “liquidated damages” for every breach 
of this clause. In spite of this clause, 
however, Parslay sold ls. packets of cigar- 
ettes for ild., and the plaintiffs asked 
for an injunction and damages. His Lord- 
ship granted the injunction. He agreed 
with the importance of price-maintenance 
agreements, but tested this stipulated sum 
by the well-known criterion laid down by 
Lord Dunedin in Dunlop Pneumatic Tyre 
Co., Lid. v. New Garage and Motur Co., Ltd. 
(1915, A.C. 79, 86). 


The Criterion. 

“THE essence of a penally is a payment 
of money stipulated as in terrorem of the 
offending party; the essence of liquidated 
damages is a genuine covenanted pre- 
estimate of damage.” In the Imperial 
Tobacco case, the sum stipulated was 151. 
per packet of cigarettes or ounce of tobacco 
sold under price. This appeared “an 
exceedingly large sum’(p. 62), “and did 
look much more like a sum fixed in ter- 
rorem than genuine pre-estimated damage.” 
Moreover, the parties were in an unequal 
position for bargaining: the plaintiffs were 
“one of the greatest trading corporations in 
the kingdom.” The defendant defended as 
a poor person. “The element of equality 
in bargaining does not seem to me to be 
conspicuous.” The reasoning of Scrutton, 
L.J., in English Hop Growers, Ltda v. D2- 
ring (1928, 2 K.B. 174, 180) applied. Ano- 
ther element which parties “making a 
genuine pre-estimate of damage” would take 
into account is: “what the defaulting party 
could pay.” Although “it may be useful to 
hold a heavy penalty over the head of a 
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costermonger a8 an inducement to him to 
abide by his agreement,” the provision is 
in fact “illusory.” The disproportion bet- 
ween the value of the article and the 
stipulated sum” was too great (p. 63). This 
fact, tegether with the “unequal position 
of the contracting parties,” showed that the 
sum of 151. was fixed as a sum wn terrorem— 
“a penalty, and not a genuine pre-estimate 
of damage.” —Tne Law Journal. 


The Judge's Oath of Office. 

The announcement by the Home Office 
that the law does not require that judicia 
officers who have taken the oath of alle- 
giance and the judicial oath should again 
take those oaths on a demise of the Crown 
is in accordance with what would appear 
to be the correct interpretation of the 
Demise of the Crown Act, 1901, which 
provides that “the holding of any office 
under the Crown...shall not be affected 
nor shall any fresh appointment thereto 
be rendered necessary, by the demise of 
the Crown,” for it would indeed seem an 
odd result if the judicial office, which is 
not to be affected in those circumstances, 
could not be exercised till the holder had 
taken afresh the oath of allegiance and the 
judicial oath as some writers on the subject 
appear to have argued. It may be pointed 
out, however, that in 1910, on the death 
of King Edward the Seventh, the judges 
a9 appears from a memorandum prefixed 
to the volume of Appeal Cases for that 
year, “took the oath of allegiance and the 
judicial oath asa judzes of King George 
the Fifth.” This may have been done ex 
abundanie cautela, or asa personal tribute 
to the new monarch. The latter view seems 
to receive support from the communication 
made by the Home Secretary in 1910 to 
justices of the peace, in which, efter in- 
forming them that they could lawfully 
execute the duties of their office without 
taking any fresh oath, he went on to say 
that “it is proper and desirable that they 
should embrace an early opportunity of 
taking afresh the vath of allegiance and 
the judicial oath.’ These two forms of oath | 
differ notably in this respect, that in the 
judicial oath the judge swears to serve 
our Sovereign Lord the King in the office 
whereas in the oath of allegiance he swears 
that he will be faithful and bear etrue al- 
legiance to His Majesty and to his heirs and 
successors.—The Solicitors’ Journal. 
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COMPANY LAW—TRANSFER OF SHARES 
. (BYN. K.) 


“A share is the interest of a share-holder 
in the company measured by a sum of 
money for the purpose of liability in the 
first place and of interest in the second, but 
also consisting of a series of mutual cove- 
nants entered into by all the share-holders 
inter se: Borlands Trustee v. Steel 
Brothers & Co. (1901) 1 Ch. 279. Shares 
constitute movable property and are trans- 
ferable in the manner provided by the 
Companies Act and the articles of the com- 
pany. Shares are goods as delined by s. 76, 
Contract Act: M. P. Bharucha v. Wadia 
& Co; 50 Bom. 360: 94 Ind. Cas. 824. 

"The power to transfer shares is given by 
s. 34 of the Indian Companies Act, 1913; but 
the method of, and restrictions on, transfer 
depend upon the Articles of Association. 
Clauses 18 to 23 of Table A‘ deal with 
transfer of shares and cl. 19 gives a 
specimen form of transfer. Where no 
restrictions as to transfers ate ‘provided in 
the Articles, the company may not refuse to 
register or recognize a bona fide transfer. 
A company has a wide power of regulating 
the method and conditions of transfer of 
Shares ‘in the Articles. A provision not 
unusual in the Articles is that before trans- 
fer, the shares must be offered at a fair 
value to other members of the company. 
The Articles usually provide that the direc- 
tors should have discretionary power to 
refuse registration as in Art. 20 of ‘Table A; 
The wide limits within which restrictions 
of this nature may be imposed are illustrated 
by the case of Burland’s Trusiee v. Steel 
Brothers. Co. (1901) 1 Oh. 279, where the 
Articles provided thata share-holder must, 
on receiving notica from the directors, 
transfer his shares sta particular price to 
be ascertained according to the articles. 
Farwell, Ja held that such provision was not 
void as tending to perpetuity, because the 
rule against perpetuity has no application 
to personal contracts, nor was jt repugnant 
to.absolute ownership. A restriction which 
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precludes a share-holder from transferring 
his shares may be invalid, but a restriction 
which gives no more than a right of pre- 
emption is valid: Ontario Jockey Club, 
Lid. v. Samuel McBride, 111 Ind. Cas. 337; 
A. I. R. 1928 P. C. 291. 

If the Articles contain no restrictions on 
transfer, a share-holder is free to transfer 
without securing any consent. In such a 
case the directors cannot refuse to register 
a bona fide transfer: ke Copal Varnish Co., 
(1917) 2 Ch. 349, in which Eve, J. said, 
Alike in a public and a private company, 
a share-holder has, in my opinion, to use 
ihe language of Cozens Hardy, M. P. in 
In re Bede S. S. Co. (1917) 1 Ch. 123. ‘a 
property in his shares, a property which he 
is at liberty to dispose of, subject only to 
any express restriction which may be found 
in the articles of association.” Of course, 
the ordinary requirements of law relating to 
transfer have to be observed; for instance, 
the transferee should be a person competent 
to take. But otherwise, apart from express 
restrictions, the transfer can be effected. 
In the case noticed above, Re Bede S. S. Co. 
(1917) I Ch. 123, it has. been held that even 
where the directors have a power to refuse 
to register transfers,-which power being of 
a fiduciary character, is to be exercised for 
ihe benefit of the company, it may be 
construed with considerable strictness 
against the directors. 

Where the articles provide that sanction 
of the directors is necessary for effect- 
ing a transfer, the right of tne transferee to 
the shares is incomplete until the directors 
have sanctioned tne transfer. Where the 
directors have been given the discretionary 
power to reject a transfer and they exercise 
it without assigning any reason, the Court 
will, in the absence of evidence to the 
contrary, assume that the discretion was 
exercised bona fide and reasonably. If 
reasons are not given, ib is open to those 
“who impeach the act, t@ furnish! evidence 
; 9 


42 
ah extra to prove that the directors did not 
act bona fide or proceeded on a wrong 
principle, and the Court may interfere when 
there is evidence to show that. the directors 
have exercised their powers unfairly or 
capriciously: He Cvalpost China Co. (1895) 
2 Ch. 404. . However, if reasons assigned 
arelegitimate, the Court will not interfere 
with the discretion of the directors, even 
where it considers that it would have come 
to a different conclusion: Miner Mills Co. 
v. Condon, 22 All. 410. But recently, the 
Lahore High Court interfered with the 
rejection of an application for transfer in 
Yodh Raj v. Lakshmi Insurance Co., Lid., 
152 Ind. Cas. 1005 (1): 1935 Comp. Cas. 78. 
In this case, an application for entry of a 
person's name in the share register es 
certain shares had been transferred to him, 
was rejected by the company on the ground 
that the transferor had instructed them that 
hehad transferred the shares on a -mis- 
representation. But it appeared that he 
had also signed the request for transfer. 
The Lahore High Court held that the com- 
pany in rejecting the application was not 
purporting to act under the powers given to 
them by the articles, powers to be exercised 
in the interest of the company, but at the 
instance of the transfetor and their refusal 
was improper. The company was ordered 
to register the shares in the transferee’s 
name. 

“Where by its articles of association the 
company reserves to itself the right to 
refuse to recognize a transfer of shares if 
it appears to be against the interest of the 
company, and an action is brought against 
the company in regard to non-registration 
of a transfer, the onus is on the plaintiff to 
prove that the refusal to recognize the 
transfer was not bona fide end valid: Sri 
Tripurasundart Cotten Press Co., Itd. v. 
Adapalli Venkatappayya, 158 Ind. Cas 601: 
1935 Comp. Cas. 248. í 
‘ Coming to ‘the rights and obligations of 
the buyer and seller, as between them, the 
buyer is entitled to ell dividends declar- 
ed after’ the transfer, unless other- 
wise provided for inthe contract. Tt is the 
buyer's duty to get the shares registered 
and to obtain the status of a share-holder. 
But if the directors, in the exercise of their 
power conferred by the articles, refuse to 
register, the buyer cannot recover the 
purchase money from the seller and the 
latter will hold the shares in trust for 
the purchaser. The effect of the transfer is 
‘that all rights andgpbligations of the share- 
holder in respect of the shares, are trans- 
A s 
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ferred to the seller with effect from the 
date of transfer. But the trensferor’s right 
to dividend declared prior to the transfer 
is not transferred unless expressly so provid- 
ed. Likewise the liability in respect of 
calls, already made, is not transferred. It 


-isonly the right to future dividends and 


liability for future calls, that are transferred: 
Taylor's case (1897) 1 Ch. 298. Jt has been 
recently held by the Lahore High Court in 
Sonewala v. Lahore Electric Supply Co., 
Lid., 159:'Ind. Cas. 766: 1935 Comp. Cas. 397, 


that a transferee of shares whose name has 


not been entered in the company’s register 
is not entitled to claim that dividends 
should be paid over tn him, even though the 
transfer was prior to the declaration of the 
dividends in question, provided there was 
no unreasonable delay onthe part of the 
company in registering the transfer. | 
The question arises, how far, acting 
within the limits allowed by the law and 
restrictions if any, can a shdare-holder 
transfer partly paid shares in order to 
escape future liability. This was consider- 
ed in Discoverer's Finance Corporation, Ltd., 
Lindlar’s case (1910) 1 Ch. 312 in which 
Buckley, L. J., laid down the following 
propositions: ‘(1) Where the directors have 
by the articles no power of rejecting a 
transfer, a share-holder may, right up to 
the moment of liquidation, transfer his 
partly paid shares for the express purpose 
of escaping liability, and even to transferee 
who is a.pauper; and provided that the 
transfer is an out and out transfer reserv- 
ing to the transferor no beneficial right to 
the shares, he may compel the directors to 
register the transfer. (2) Where the articles 
do empower the directors to reject a trans- 
feree whom they do not epprove, the trans- 
feror cannot escape liability if he has 
actively by falsehood or passively by con- 
cealment induced the directors to pass and 
register a transfer (even an out end out 
transfer) which if he had not so deceived 
them, they would have refused to register. 
(3) Whether or not the articles contain such 
a power, if the transferor hes executed and 
registered his transfer to a man of straw 
by acting fraudulently orin breach of his 
duty towards the company, he cannot escape 
liability, e. g., if being in a position to do 
so, he hes proctired the postponement of 
the winding-up in order to get time to 
execute the transfer, or by colltision with 
the directors has procured them in breach 
of duty to pass a. transfer they ought..not 
to have passed.” In order to constitute a 
Valid sale of shares, so as to entitle the seller 


_bétween the buyer and seller:. 
Ex parte Haiton (1862), . 
which was ‘considered in. 
. Re Discoverers Finance Cor poration; Lind- 


. 81 L. J. Ch. 340, 


1936. 


ihe purchaser should be a person 
capable of meeting all demands. that may 


. be made upon him in respect of the shares, 


yet the transaction must he bona fide. es 
Re Phoenix 
Life Assurance Co., 


lar’s case (supra). 


Position of the transferor. In Re National 


. and Provincial Marine Insurance Co., Ex 


parie Parker, (1867), 2 Ch. at p. 685, a share- 


_ holder in a company in which the previous 
consent. of the directors was required to 


- Hindustan, China and Japan: 


- transfers made after declaration or a call, 
. attended a board meeting and” by his con- 
duct there induced the postponement of a. 
: call and immediately thereafter transferred 
his shares to a man of straw. .The trans- 


feree moved to have his name put on the 
register. It was held that taking 


the Court would refuse to 


case, (1875), 1 Ch. D, 576: 45 L. J. Ch. 48, 


Re Esgair Mryn Mining Co., Alexander's. 


(1861), 3 L. T. 883, Re Bank of 
Harrison's 


case 


- ease, (1871), 6 Ch.’ App. 286: 40 L. J. Ob 


333, are somé of the cases that may be 


- referred to in this connection. In Alexan- 
. ders case, (supra), 3 L. T. 883, a share- 


holder transferred his shares to a person who 


- was an attorney's clerk for an alleged con- 


sideration. On examination before the - 
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bo have his name excluded from the list of 
-contributories, although ib is not necessary 
* that 


articular cireum- | 


into. 
. consideration the conduct of the transferor, 
assist him to- 
escape from his liability, by substituting the’ 
transferee’s name for his upon the register. > 
The position of the transferee is ancther im- - 
= portant matter to be considered. Re Humber 
| Ironworks & Ship-building Co., Williams’ ' 


ficial owner of the shares.” 
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Court thee transferor’ declared that he had 
_ given the shares to the transferee. . No con- 


sideration was in fact paid for the shares. 
Ths transferee swore that when he accepted 


_ the transfer:he was not even aware in what 
: company the shares were and that he was 
"in ‘the: habit of-signing . transfers for the 


transferor without m aking inquiries. about 
them. The certificates of transfer were 
left with the transferor. `. It was held that the 


< transfers were not bona fide’ and the trans- 
Besides these general principles, i in trans- 
. fers to avoid ‘liability, p 
. stances affecting a have also to be 
. considered. First comes the conduct or. 


feror's name wes. ordered to be put upon 
{he list of contributories. The third point 
to be considered is as tothe conditions of 
the transfer. Ar illustration is afforded by 
the old case of Re Athenacum Life Assur- 
ance Society, Chinock’s case, (1860), 1 L. T. 
439, in which it was held that “a share-holder 
in a company in exiremis is entitled to trans- 
fer his shares to any one out and out, but 
a duly registered transfer to a trustee for 
the:transferor, executed with the intention of 
getting rid of- liability and reserving the 
henefit. of the shares, does not relieve the 
transferor from his liability, even where 


. the deed of settlement declares. that trusts 


shall not be recognized and that the person 
on the register shall be deemed the beñe- 
A recent Indian 
case has to be mentioned in this connection. 
When a person’s name is on the register of 
members, there is a presumption under s. 40 
of the Indian Companies Act that he is a 
member and the onus is on him to prove 
that heis not a member. A person who 
held shares in April 1922, discovering that 
the affairs of the company were not satis- 
factory, transferred the shares in Novem- 
ber 1923, and the company went into liquida. 
‘tion in June 1924, within an year of the 
transfer. It was held by the Lahore High 
Court that he remained liable ‘as a past 
member: Punjab Industrial Bank v. 
Byramjt Hormusji Parsi, 1934 Comp. mt 
345; A.J. R. 1935 Lah. 157. 


(To be continued. ) 


LICENSEES, INVITEES AND IDIOTS 


Has anybody ever heard a Scotsman say 


| that he did not understand anything | ? The 


< writer has never had that experience, but- 


. those who listened to Lord Strathclyde, ‘when 


. he gave sudgment twenty years ago in Wilson ` 


sa. G. & 8. W. Railway (1915, 8. O 215, 211) 


F 


A 


must have had it. 


“invitee,” because, “frankly 


The learned Judge Ob-- 
served that he would | not use the terms. 
 *icensee™. or 


I do not understand thém.” The admission 
is, to say no more, unusual; ‘yet if we look 
at the recent decision of the Gourt-of Appeal 
in Waigall v. The Governers of Westminsters 
Hospital (reported in The Times, February 
14) we must confess that our own judges do 
not understand the words, or that if they do, 
their comprehension does not lead to una- 
nimity, - ‘The plaintift : in this case had a 


® 
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and. ‘constant line of distinction between 
these two legal classes, so that all invitees 
“should stand upon one side of it, all licen- 
sees upon the other? When Mr.. Beven 
after all his labours, evolved no clear rule 
when the Court of Appeal law in 1936 is not 
clear about the locus of the line, and when 
et least one learned Scottish judge does not 
understand the distinction cr the terms, the 
- task cannot seem hopeful. In asingle article, 
of course, it is only pessible to look at:a 
few-of the leading cases;.and even among 
the few which we review to-day our readers 
will, we fear, find some in which the decision 
that the plaintiff is in one class orin the 
other is arbitrary and open to respectful 
doubt. For instence, it is not easy to agree 
- with Chief Justice Ccckburn when he says 
in Corby v. Hill, (4 C. B. N. S.at 563; 31 L. 
T. (O.:8.) 181) that the injured plaintiff was 
on the ayenue where he met his accident by 
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‘son in thé defendants’ ‘hospital.* She went 
tosee him, and, after her visit, went into 

_ another room to talk over his health with the 
consulting surgeon. Her.case was dhat 
while talking to. him she put her foot on a 
‘mat. This mat, owing to the factihat the 
floor.of the room was covered with highly 
polished linoleum, slipped away beneath her. 
-She fell heavily and brought her action. 
Mr. Justice Horridge found her an invitee 
>- and the victim of an unusual danger of 
which the defendants should have ‘known - 
and awarded her. heavy demages. The- 
Court of Appeal, by a majority, heldihat.she 
was ‘an invitec;.or at least, that there were ' 

- facis on which the judge below could so 
“find; but Mr. Justice Eve declared that 
-yhen she visited the consulting room, she 
- was no more than a licensee. No importance 
. seem to have been attached tothe fact that 
- the plaintiff, owing.to some-misfortune in . ; 
. the past, had not ihe number of toes which - “invitation.” The-owner of a certain house 
: are granted by Providence to most men... knew that people came to it by a private 
: She had two great toes but no more. How. road. ‘He also permitted a builder ‘who was 
.-‘farthis unhappy disability: may have been- building near by tostack materials on the 
. the effective cause of hermishapis.a ques-- evenue. The builder left a heap of slates 
: tion. for. doctors rather than for lawyers... on theavenue dt night, unlit, and into these 
. Lawyers, if:asked to decide it, would defer the injured plaintiff ran with his cart. He 
to the best medical opinion; but the experi- recovered against the builder, who had the 
„ence of most lawyers on:points of:this kind owner's righis, but no more, to make use 
isthat though ihat cpinion willbe strongly of the private road. It is interesting to 
and, ofcourse, honestly held and expressed, - see that the plaintiff in that case, who would 
. it will not be unanimous. naturally put his case as high as he could 
lf oncewe can decide whether an injured’ claimed no more than a licensee’s rights 

| person is'an invitee or.a licensee, Indermaur. whereas Chief Justice Cockburn speaks of 
_ y. Dames (14 L..T. Rep. 484; 16 L. T. Rep.. him es being on the fatal avenue by the 

-~ 293: D. Rep. 1 G. P. 274; L. Rep. 20. P. 311) owner's invitation. 

-: is, of.course, the fountain.of authority. Find. Boleh v. Smith (7 H. & N. 736) was elear- 
.: the capacity of the injured plaintiff and the. ly a.case where the-plaintiff had a licensee's 
: law, £s there laid down, will detemine the rights and no more. The defendants left 
| defendant's duty to him. Yet forthe actual- some unfenced machinery-near a path by 
task.of.defining invitees.the decision is not- which he had the right to walk to a place 
.vhelpful. Weare told that the invitee does of convenience. On a return journey he 
“not belong to.the.seme class as “volunteers - 


or licensees or .guests or servants. or per- 
sons whose employment is such that danger 
mèy be considered as bargained ‘for.” He 
is one “who goes upon business which con- 


cerns the occupier and upon his invitation ` 


express orimplied” (L. Rep. 1,C. P. at 288). 
This ig the invitee who -is‘entitled to be 


, protected Trem xnusual danger cf which- 


the invitor knows: or ought 10 know. It is 
cnly a question of fact whether by lighting, 
. guarding, or notice such protection has 
peen given. But on the vital question— 
"W hatis eninvitation ?—this historie deci- 


sicn lays down no rule for the guidence of. 


dawyers in the future. l 
Is it possible to draw any practical 
e 
| A 


stumbled snd fell against the machinery 


and wes injured. Baron Channell left it 


tothe jury to decide whether the defendant 
was guilty of negligence in leaving the 
machinery in the state in which it was on 
the vital day. Tkey found it was so; but 
the Court of Exchequer keld that it was 
wrong to have-left that question to the jury 
at all. All ibat the-defendant was bound — 
to do when he allowed the plaintiff to walk 
near the machinery was to set no “trap” for 
him. As tbe- danger, if there were danger, 
was Visible, end the path which the plaintiff 
took was one of many alternatives, he had 
at most no more rights than the right of 
protection. against traps: But, in the inter- 
ests.of licensees who use these more or less 
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~ dangerous places and -have to take them 

with their dangers, the law seems to be es 

shown in Gallagher v. Humphrey (6 L. T. 
Rep. 684). Thelicensor who has granted a 
‘permission to other people (the public or a 
‘class) to use a way not perfectly safe, must 
not add to the risks which at the time when 
he gave the licence, beset it. 
must take the ordinary and known risks of 
the insecure way, but he will, of course, 
have his remedy if the licensor mismanages 
~his-over-hanging crane and adds the new 
, peril of falling bales to those which already 
exist. 

"Mr. Justice Lush well expressed the 
sense of the decisions up to 1916 ‘when Le 
said (in Groves v. Western Mansions, Limiied, 

-33 Times L. Rep. 76) that a licensee can 

. only complain if he is. exposed to some con- 

' cealed danger of which he is ignorant, but 
of which the licensor has knowledge; but 
that an invitee has a higher right.. He must 
not be.exposed “to any unusual cr unexpeci- 

_ed danger cr to a concealed trep of which 

-ithe invitor had, or with reasonable care 

‘ ought to have had, knowledge, and of which 

. the invilee himself was ignorant. . This 
was ane of the “ecmmon staircase” cases 
where a weman, running up the staircase 
of a tenement house to turn offa wasting 


water dap, felland wes injured. 
~ Mr. Justice Lush treated -her as no 
more then .a licensee. Mr. Justice 


- Bailhache concurred in his brother judge's 
decisicn, but observed rather gloomily that 
‘he-really did not know what was the correct 
. principle to apply. One may suspect, indi ed, 
-that he was little more satisfied than Lord 
e.Strathclyde with the rules laid down by his 
predecessors and formulated, with apparent 
clearness, by his brother judge. 

Fairman v. Perpetual Invesiment Building 
Socie is the most authoritative of the 
“common staircase” cases. It came to the 

. House of Lords in 1922 (128 L. T.. Rep. 386; 
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a licenseehf the landlord, and èn invitee of 
her sister the tenant. a S 
Two years later this case and the leading 
earlier cases were discussed and reviewed in 
Sutcliffe v. Clients Invesimant Company (139 


L. T. Rep. 83; (1924) 2 K. B. 746). It in- 


troduces or reifitroduces the phrase “a 
licensee with an interest.” He, we read, has 
the same rights as an invitee. Many of our 
readers will remember the facts. The ten- 
ant of a flat employed.some house.decorators 
to decorate his -flat- in Hanover-square. He 
had an agreement with his lendlords that 
they would share the costs. He employed 
& firm of builders, whose servant hung 
their trade’ advertisement board outsidehis 
flet on a balcony. This balcony, as the 
Judge -below found, was not.part of the 
demised flat, but remained part of the 
“exterior of the premises.” It was an ap- 


.purtenance which the landlords were bound 


to-repair. The servant was killed while he 
wes Yemoving the advertisement board 
owing to the collapse of the frail baleony on 
which it hung. On these facts the Court 
of Appeal upheld a verdict for the work- 
man’s widow on her action against the land- 
lords. The judgment of Lord Justice 
Bankes is interesting. “The deceased man was 
more than a bure licensee; he was upon the 
demised premises’ doing repairs in which 
both the tenant and the landlords were in- 
terested; for, though the tenant was ihe one 
to give the order, the landlords were res- 
ponsible to him for part of the cost. A per- 
son who comes upon premises to do repairs 


in these circumstances is more than a bare 


licensee of the landlords; he is, at least, a 
licensee with an interest -whose rights are 
those of an invitee under Indermaur vy. 
Dames.” 

We must leave the perusal of the cases 


here. However skilful and laborious the 
‘efforts of our judges, the recent case shows 
‘that they have done little to achieve that 


- (1923) A. C. 74). Five Law Lords were divid- 
‘ed (into three end two) as to whether the 

evidence showed a “trap” or not; but, es to 
. the position of the «ppellant vis-a-vis the 

landlord of the flats, all agreed that she was 
- a licensee end no more. The pleadings in 
this, as disclosed in the early pages of the 
--report, show that the landlord respondent, 
who was successful in all the courts, pleaded 
-ihat the injured appellant was neither 
: licensee mor invitee. She was, in fact, the 
Sister of one of the many tenants in the 

respondent's block of flats. Lord Atkinson 
. Wrenbury, and Sumner, however, having 

ll. the facts before them, described her as 


certainty of guidence for which practising 
lawyers alwayslook. Itmay perhaps, occur 
to some of our readers that the distinetion 
so ineffectually drawn fails in at least one 
respect, in that it does not take into ae- 
count the fallibility of plaintiffs. It st- 
‘tempts to shepherd them into tiwo classes, 
“whatever their individual characteristics 
or failings may be. Some people are both 
careful and intelligent; others either iñtelli- 
gent or careful; others again, neither one 
nor the other. What is “hidden trap” for one 
class is an obvious danger to the other. 
‘Men of the first class (into which, of course, 
all our readers fall), R they walk into a 
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‘ballroom and see a rug or a figer skin 
spread upon the polished floor, at once con- 
template the possible:-consequences which 
may ensue if they ‘step upon it- To us it 
seems arguable that anybidy who did step 
‘on the rug in such circumstances is the 
“author: of his own wrong-—whether he be 


ve r 2 ` 


‘INDIAN FINANGE ACT, 1936. 


The following Act, which has been assented to by 
the Governor General under the provisions of clause 
(b) of sub-section (1) of -section 67-B of he'Gov- 
ernment af India Act, and has been expressed 
‘to.be made by the |Governor-General under ‘the 
‘provisions of sub-section (2) of the same section, 
.as hereby published for general information. [Vide 
the Gazette of India, Part’4, dated the 4th April 
1936], ae i 
- An Act to fix the duty on salt manu- 
factured in, or imported by land into 
certain parts of British India, 
maximum raies of postage under the Indian 
‘Post Office Aci, 1893, and to fix rates of 
-income-tax and super-tax.  - K 


“Whereas it is expedient to fix the duty on 
salt. manufactured in, or imported by land 
‘into, certain parts of British India, to fix 
“maximum rates of postage under the Indian 
Post Office -Act, 1893, and to fx rates of 
“income-tax and super-tax; It is hereby en- 
acted 4s follows: 


- 1. Short title and exten: 
-- (1) This Act may be called the Indian 
: Finance Act, 1936. ; 

(2) It extends to the whole of British 
India, including British Baluchistan and 
-the Sonthal Parganas. 


` 2. Fixation of salt duty. < 
| The provisions of section 7 of the Indian 
‘Salt, Act, 1882, shall, in so far as they en- 
‘able the Governor-General in Council to im- 
“pose by-rule made under that section a 
duty ‘on salt manufactured im, or impoited 
‘into, any part of British India other than 
Burma or Aden, be construed as if, for the 
year beginning on the Ist. day of April, 
1936, they imposed such duty at the rate 
of one rupee and four annas per maund 
or eighty-two and two-sevenths pounds 
avoirdupois of salt manufactured in, or im- 
- ported by land into, any such part, and 
such duty shall, for all the purposes of the 
Baid Act, be deemed to have been imposed 
by rule made under that section. Wi 

3. Inland Postage Rates. í 

For the year beginning on the Ist day of 


we 


- 
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-© (2) The. rates of super-tax for the year 
. beginning onthe lst day of April, 1936, 
-shall, for the purposes of. section 55 of- the 
. Indian Income-tax Act, 
‘specified in Part If of the Second Schedule, 


e 
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licensee or invitee. If this is right, should 
not the judges add a third class. for plaintiffs 
of this kind, in whieh they would - place the 
obviously stupid. or careless ? A man may 
be, in point of law, either a licensee or an 
invitee; but whichever he is he may also, 


in fact, be an idiot.—The Law Times. 





IMPERIAL ACTS, 1936. 


April, 1936, the Schedule’ contained in the 


First Schehule to this Act shall be inserted 
in the Indian Post Office Act, 1898, as the 
First Schedule to that Act., | 


4, Income-iax and super-tax. | 
(1) Income-tax . for the.year beginning o 


‘the lst day of April, 1936, shall be charged 


at the rates specified in Part I of? the 
Sacond Schedule, increased in each case by 
one-twelfth of the amount of the rate. 


1922, be those 


increased in each case by one-twelfth of the 
amount of the rate. ; ; 
(3) For the purposes of the . Second 


. Schedule ‘total income’ means total income 


as determined for the purposes of income- 
tax or super-tax, as the case may be, in 
accordance with the provisions of the Indian 
Income Tax Act, 1922. 

(4) For the purpose of any assessment fo 
be made for the yearending 3lst March, 
1937, the rate of income-tax applicable to such 
part of the total income of any person as 
is derived from salaries or from interest on 
securities paid in the year ending 31st 
March, 1936, shall be the previous year’s 
rate, and for the purposes of refunds under 
sub-section (1) or sub-section (3) of section 


.48in respect of dividends declared in the 
-year ending 3lst March, 1936, or of pay- 


ments made inthe said year of salaries or 
of interest on securities, the rate applicable 


“to the total income of the person claiming 
‘refund shall be the previous yéar’s rate. 


Explanation.—In this sub-section the term 


“ ‘previous year’s rate’ with reference to any 
. person means the rate of income-tax which 


would have been applicable to his total 
income if he had been assessed for ihe year 
ending 3lst March, 1936, on a tetal income 
equal to that on which he is assessable for 
the year ending 3lst March, 1937. 
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Schedule to be inserted in the Indian Post Office Act, 1898. 


[See section 3.] 
“THE FIRST SCHEDULE. 
INLAND Postage RATES. ` 
[See section 7.] 
Letters. 


For a weight not exceeding one tla 
For every tola, or fraction thereof, exceeding one tola 


Postcards. 
Single l eee 
Reply eee 
Book, Pattern and Sample Packets. 
For the first five tolas or fraction thereof 
For every additional five tolas or fraction thereof in excess of five tolas 
oe . Registered Newspapers, i 
For a weight not exceeding ten tolas 


For a weight exceeding tea tolas and not exceeding twenty tolas 
For every twenty tolas, or fraction thereof, exceeding twenty tolas 


Parcels. 
For a weight nat exceeding twenty tolas oe 
For a weight exceeding twenty tolas end not exceeding forty tolas a 
For every forty tolas, or fraction thereof, exceeding forty tolas 
SCHEDULE II. 
pn [See section 4.] 
Part 1. 


Rates of Income-tarz. 
A. Inthe case of every individual, Hindu undivided family, unregistered firm 
and other association of individuals not being a registered firm or a 


com pany— 


(1) When the..total income -is Rs. 2,000 or upwards, but is less than 
Rs. 5,000 ve 
(2) When. the.-total income is Rs. 5,000 or upwards, but is less than 
Rs, 10,000 site 
(3) When the. total income is Rs. 10,000 or upwards, but is Jess than 
Rs. 15,000 oe 
(4) When the income is Rs. 15,000 or upwards,- but is- less than 
Rs. 20,000 ü TVA 


(5) When the total income is Rs. 20,000 or upwards, but is less than 
Rs. 30,000 ose 


oie 


(6) When the total income is Rs. 30,000.or upwards, but is less than 


Rs. 40,000 l A , ou 
(7) When the total income is Rs, 40,000 or upwards, but is less than 
Rs. 1,00,000 | | ve 
. (8) When the total income is Rs. 1,00,000 or upwards ee 


JB In the case of every company and registered firm, whatever its total income... 


f Part If. 
Rates of Super-tax. 





În respect of the excess over thirty thousand rupees of total inecome-— 
(1) in the case of every company— o 
(a) in respect of the first twenty thousand rupeesofsuch excess gah 


One anna 
Half an anna, 


Nine ples. 


One and a. half 


annas. 


Nine pies. 
Six ples. 


Quarter of 
anna, 

Half an anne. 

Half an anna. 


Two annas. 
Four annas, 
Four annas.” 


Rate. 


Six pies in 
rupee, 


Nine pies in 
rupee, 


One anna in 
rupee, 


One anna 
four pies in 
rapee. 


One anna 
seven pies 
the rupee, 


One anna 
eleven pies 
the rupee. 


Two annas 
one pie in 
rupee, 
Two- annas ` 
two pies in 
rupee. 

. Two annas 
two pies in 
rupee, 


Nit, 


arn. 


tho 


the 


the 


and 
the 


and 
in 


and’ 


in 


and 


the | 


and - 
the - 


and - 


the 


‘Hate; > 
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(b) for every rupee- of the remainder of such excess. l Si 


(2) (a) in the case of every Hindu undivided family — 


$ 
16110 
Rate. 


One anna in the 
rupee, 


(2) in respect of the first forty-five thousand rupees of such excess aoe NGL, 
(ïi) for every rupee of the next twenty-five thousand rupees of such 
excess ` One anna and 
three pies in the 
rupee. 


(b) in the case of every individual, unregistered firm and other association of in- 
dividuals not ‘being a registered firm or a company— 


(i) for every rupee of the fist twenty thousand rupees of such excess .. Nine pies in the 
l < rupee, 
(iz) for every rupee of the next fifty thousand rupees of such excess ane Öne ‘anna and 
ra three- pies in 
; ; NE ; the rupee. 
(e) in the case of every individual, Hindu undivided family, unregistered firm 
and other association of individuals not being a registered firm or a 
company— ' 
_. (i) for every rupee of the next fifty thousand rupees of such excess sen One anna and 
nine pies in the 
B 2 ee ; 1upee, 
(ii) for every rapee of the next fifty thousand rupees of such excess eo Two annas and 
a = + cy three -pies in the 
; rupee. 
(iii) for every vupee of the next fifty thousand rupees of such excess oe Two annas and 
3 nine pies jn the 
a _ rupee, 
(iv) for every rupee of the next fifty thousand rupees of such excess Three annas and 
three pies in the 
rupee. 
(v) for every rupee of the next fifty thousand rupees of such excess oe Three annas and 
, mine pies in tne 
l rupee. 
(vi) for every rupes of the next fifty thousand rupees of such excéss oa Four annas and 
i E three pies in the 
se Sa rupee. 
, -© (vit) for every rupee of the next fifty thousand rupees of such excess f ooo Four annas and 
: e nine pies in the 
l : k SAE NE i rupee. 
, - (viii) for every rupee of the next fifty thousand rupees of such excess - ` aee Five annas and 
; ; -> three pies in the 
Ne oN Sis eu rupee, 
(ix) for every- rupee of the néxt fifty thousand rupees of such excess .. Five annas and 
ki nine pies inthe 
vs | a rupee, 
(a), for every rupee of the remainder of such excess Six ` annas and 
a three - pies in the 
rupee, 





Youth-on The Bench. . 

“Lord Hewart, who recently celebrated his 
sixty-sixth birthday, declared that he was 
“still comparatively young,” adding: “I 
hope to goon for another twenty or thirty 
years.” Apparently the judicial office has 
always had this way of preserving youth in 
those who attain it. It is recorded that once, 
while Patteson, J.,.was trying a case ab Der- 
by, a goodlooking young woman, in descri- 
bing the appearance of a man, said “he 
looked as if he was getting old,” ond on 
being asked when she thought a man was 


getting old, replied-when he was sixty.. In | 


ee Extracts from Contemporaries. 


the course of his summing up, the judge 
thus commented upon this piece of evidence: 
“Gentlemen, the next witness was Mary 
Wilson, a very pretty young woman which I 
daresay you remember, ‘but pcssessing 
peculiar notions as to age; for you may 
recollect, when ‘asked ‘to describe a man, she 
said he appeared as if he was getting old, 
and being questioned by myself as to when 
she thoughta man was getting old, she 
actually said, at sixty ! Why, gentlemen, 


Tm sixty, and I declare to you I am a 


perfect chicken!"—Tbe Solicitors’ Journal, 
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NOTES AND COMMENTS 


Privy Council—Prerogative. 

That the jurisdiction of the Judicial Com- 
mittee of the Privy Council is essentially a 
matter of prerogative was mentioned by 
their Lordships of the Judicial Committee 
in disposing of a preliminary objection as 
to the appeal before their Lordships, in Raja 
Sarda Mahesh Prasad Singh v. Badri Lal 
Sahu, 161 Ind. Cas. 673. Under the 
Scheduled Districts Act, XIV of 1874, which 
empowers the Court of the Collector to try 
- and determine suits of every description, 
{he Court is to be considered as the District 
end principal Court of Original Jurisdiction. 
The Act gives aright of appeal from this 
Court to the Court of the Commissioner but 
under r. 9, the Local Government is given 
the power “to refer to the Board of Revenue 
any case in which the Commissicner, on 
appeal from the Collector, may have reversed 
the decision of the lower Court, and the 
orders of the Board in such case shall be 
final.” The appeal before their Lordships 
was by special leave from the judgment of 
the Board of Revenue and the preliminary 
objection was on the ground that the rules 
provided that the order of the Board of 


Revenue was to be final. Their Lordships. 


disposed of the objection by pointing out 
that these rules did no affect His Majesty's 
prerogative to grant special leave to appeal, 
which hed been granted in the case. The 
prerogative, it may be mentioned, is based 
on the theory that every subject has a 
right to place his grievance before His 
Majesty and the Crown has a duty to see 
that justice is administered to all its sub- 


jects. 
Criminal Libel: R. v. Wicks. 

The Court of Criminal Appeal had to 
consider some interesting: and to some 
extent debatable points in the recent case 
of R. v. Wicks-.(1 All. E. R. 384). The 
accused who had been concerned in litiga- 
tion with an Insurance Company, in a letter 
to a person whom the Company had charged 


with an offence, published a defamatory. 


‘defamation the 


- it will directly encourage 


libel concerning the solicitor acting for the 
Company. The point raised in defence 
wag that the prosecution had failed to 
prove that ‘the libel was likely’ to result in 


-a breach of the peace. It is well-known that 


while in a civil action for damages for 
ground of action is the 
injury to the reputation of the plaintiff, the 
remedy under the criminal lew 38 “based 
on the presumption that to vilify è mans 
character may tend toa breach of the peace. 

But is the prosecution bond to prove that 
the libel would have provoked a breach of 
the peace. Their Lordships said on this 
point, “There is, however, in ‘our judg- 
ment, no ground for the suggestion made 
at the Bar that the libel in question would 
have been unusually likely to provoke, 
the wrath of the person defamed, or that the 
persons defamed was unusually likely to 
resent en imputation upon his character. 
We find nosupport for this theory in eny 


judgment.” Ib was also pointed out that in 


the case, the falsity of the libel was to be 
presumed and in the absence of a plea of 
justification could not be ‘questioned. © “The 
best,” their Lordships observed, and often 
the only way of proving that a statement 
was known to be false by the person who 
made it is to prove that he had the means 
of such knowledge. A jury is then entitled 
to draw what may be, in some circumstances, 
the irresistible inference that he had know- 
ledge in fact.” It may be noted that if it 
were the law that a libel could be the sub- 
ject of a criminal proceeding only if it were 
proved that the person defamed would be 
likely to commit a breach of the peace, then 
| the breaches of 
the peace which it is the object of the law 
to prevent—for if the defemed. were a 
peaceful law abiding citizen he-would have 
to rest content with a remedy in the Civil 


Court. 
pe She 
efence. 
The najure of the defence under s. 8, 


Innocence -ås Statutory 


+ 


5Q : * 
Copyright Act of Il (forming part of the 
First Schedule to the Indian Act, III of 
1914), wes discussed by du Parag, J. in 
the King’s Bench Division in Jone Lane, 
The Bodley Head, Lid. v. Associated News- 
papers, Lid., 1 All. E. R. 379. The action 
was for damages for infringement of the 
copyright in a certain publication and for 
conversion. The defendanis sought to rely 
upon s. 8 of the Act as a complete answer 
to the claim for damages and contended 
that s. 8 must be read es meaning that 
where proceedings are taken in respect of 
the infringement of the copyright in an 
original. work which has been imitated, and 
proves that he was not aware and had no 
reasonable ground for suspecting that copy- 
right subsisted in that original work, he 
brings himself within the exemption. His 
Lordship found that the defendants did 
not know of the existence of the original 
work end. had no reasonable ground for 
suspecting that their publication would 
constitute an infringement of copyright. 
But it was held that s. 8 afforded no defence 
as the defendants had not proved that they 
did not know that the original work was 
the subject of eccpyright. What is required 
in order to claim exemption is that know- 
ing of the existence of the work, the 
infringer must have believed as a fact that 
his work was not an infringement. In the 
result, His Lordship awarded damages 


under ss. 6 and 7. . 


Contract—Construction : Extrinsic 
Evidence. a 
In .Shiplay Urban District Council v. 
Bradford Corporation, (decided: in Febru- 


ary 14, 1936, notes of which appear in 181 
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L. T. 90) the Court of Appeal had to con- 
sirue an agreement by which the corpora- 
tion agreed to supply additional water to 
ihe Council under certain terms, at “a 
pro rata charge es was £540 for 450,000. 
galiong subject to measurement.” Their 
Lordships held that the principle of con- 
siruction laid down by Coleridge, J. in 
Shora v. Wilson, 9 Cl. and F 355), that 
where language was used in a deed .which 
in its primary meaning was unambiguous; 
such primary meaning must be taken, con- 
clusively, to be that in which the writer 
used it, was qualified by Coleridge, J. by 
excepting the case in which the primary 
meaning was excluded by the context and 
was not sensible with reference to the 
extrinsic circumstances in which the writer 
was placed at the time of writing. Then 
their Lordships referred to Neale v. Neale, 
79 L. 'T. 629, in which the Court of Appeal 
objected only to extrinsic evidence being 
introduced where the words of the document 
only edmitted of one meaning. Coming to 
the present case, their Lordships found that 
the primery meaning was cxcluded by the 
context and hence was not decisive and. 
according to the decision in Edyoean v. 
Archer, 89 L. T. 4, words could be supplied 
to give effect to the obvious and apparent 
purposes of the document where the langu- 
age as a whole carried within the meaning 
sought to be attached to it. Consequently 
it was held that the words ‘per annum’ and 
‘per diam’ must be read into the clause in 
question. The decision is of great import- 
ance as questions of construction of similar- 
ly worded contracts often come up before 
the Courts. 


eget 


COMPANY LAW—TRANSFER OF SHARES 
(By N. K.) 
[Continued from p. 43, 161 Ind. Cas., Journal section.] 


Section 38 of the Indian Companies Act 
enumerates the conditions under which the 
Court can rectify the share register. -A 
transferee of shares can make an appli- 
cation to the Court for rectification of the 
company's share registers under s. 38 and 
also bring a suit to get his name registered 
in respect of shares purchased by him 
Mohideen Pichai v. Tinnevelly Mills Co., 
Ltd., 111 Ind. Cas. 225; A. I. R. 1928 Mad. 
571. Under s. 38, the Judge need not decide 
a question of title Put if he does decide or 
directs an issue to be tried, appeal will 


lie in the manner provided by s. 100, Civil 
Procedure Code. The power of the Court 
is entirely discretionary and the Court may, 
when the case is difficult and complicated, 
refuse the motion without prejudice to a 
regular suit being brought. Jn the exercise 
of tke discretion the Court should pay 
regard tothe justice of the caseeand the 
discretion should be used according to the 
circumstances of the case. It has been 
held, that the application under s. 38 is 
liable to dismissal unless it is shown that 
the directors have acted capriciously and 


® 
e 1936 


not honestly: Mahant Kishore v. Coimbatore 
Co. 26 Mad. 915. Similarly it has been held 
that the power to order rectification should 
not be exercised when the only object of the 


application is to save the expense of taking - 


out letters of administration: Ariff v. 
Durawe Bara Bazaar Co,. Ltda 55 Ind. Cas, 


In complicated cases where equities have 
to be determined, the matter is not so 
simple and if the Court holds that the 
matter should be investigated in a regular 
| suit, the Court may decline to make the 
_ order without prejudice to the applicants’ 
right of suit: Ramesh V. Jogini, 47 Cal. 
991; 6) ind.Cas. 946, Courts will order rectifi- 
cation in cases of forged transfers having 
been registered by the company, improper 
surrender of shares, illegal refusal to 
register the transfer, improper forfeiture of 
shares. But rectification has been refused 
where something further has to be done to 
complete the transfer, or where the directors 
have bona fide refused to register. Clause 2, 
s. 38 deals with default or unnecessary 
delay on the company’s part to register. 
Where a transfer whichis unobjectionable 
has not bsenconfirmed by the directors at 
the firss meeting at which in the ordinary 
course of business, it should be registered 
is not so registered and confirmed, there is 
unnecessary delay and the Court will order 
rectification: In re, Manchester and Oldham 
Bank, (1885) 54 L. J. Ch. 926. The principle 
underlying this section is that “if before 
the winding-up, a transfer duly executed 
has been left for registration, and the direc- 
tors have neglected to approve or disapprove 
of it and inthe absence of any reason why 
the directors should disapprove, the Court 
will order rectification.” It has to be 
remembered that refusal by an officer having 
no authority to refuse registration does not 
amount to refusal by the company and in 
such circumstances, no cause of action under 
the section arises: Bahadur v. Shiam, 36 
A. 365: 23 Ind. Cas. 900. 


The application for rectification must, 


however, be promptly filed without any 
delay Jagan Nath v. Gupichand, 29 Ind. 
Cas. 770. It has also to be noted that the 
remedy of a transferee is not limited to 
making an application for rectification under 
s.38. He can bring a suit to get his name 
registered in respect of the shares purchas- 
ed and this procedure is generally proper 
when theease is complicated one: Mohideen 
v. Tinnevelly Mills, A. I. R. 1928 Mad. 571: 
111 Ind. Cas. 225. In fact in complicated 
cases, the Court will decline to pass orders 
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in an application under s. 38 but. will leave 
the parties to settle their dispute in a 
regular action: Union Sugar Mills Co. v, 
Jai Dev, 44 All. 151: 65 Ind. Cas. 291. 

Section 39, provides for notice to the 
Registrar. The Court, when making an order 
for rectification of the register is bound to 
direct notice of .the rectification to be filed 
with the Registrar and under s. 40, the 
register affords prima facie evidence of any 
matters directed or authorised by the Act to 
be inserted in it, including the fact that a 
person whose name is in it is a share-holder. 
The onus of proof to the contrary is on the 
person alleging it. 

Apart from transfer by act of parties, 
there can be a transfer of shares by Court 
sale. When there is nothing in the articles 
of association forbidding the sale, a sale by 
the Court of shares held by a share-holder 
operates to transfer the shares to the pur- 
chaser: T. Nagabhushanam v. 8S. Rama- 
chandra Rav, 45 M.. 537; 70 Ind. Cas. 
659. A purchaser of shares at Court sale 
is in the same position as a transfer from a 
share-holder consequently, his right to have 
his name registered is subject to the same 
conditions as in an ordinary transfer. Sec- 
tion 35 contemplates transfer by- legal 
representatives and validates a transfer of 
the share of a deceased member by his 
legal representative. Although the legal 


- representatives of a deceased member do 


not become members in their personal 
capacity without formal registration taking 
place, yet they are entitled to receive 
dividends, ete., on behalf of the estate of 
such member. As regards liability for calls, 
it is limited to their capacity as represen- 
tatives of the deceased member. The com- 
pany cannot register them as members 
unless their consent to become members is 
distinctly expressed. But if the executors 
accept new shares they will be personally 
liable. l 

We shall pow proceed to discuss the 
question of transfers by and to persons 
under incapacity. There is no fundamental 
rule of law- forbidding a person who, by 
reason of infancy, to be a share-holder in a 


‘company. Ordinarily,an infant can become 


a member of a company in any of the ways 
which are open to an adult: Although 
under the India Contract Act, a minor's 
contract is void ab: initio, a transfer in 
favour of a minor is not void. In fazalbhoy 
Jaffar v. Credit Bank of India, 39 B. 
93): 27 Ind. Cas. 335, it was held that where 
a minor after attaining majority has been 
receiving dividends and has raised no 
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objec:ion to being tréated as a share-holder, 
he is estopped from denying that he was a 
share-ho'der. Under the English Law, a 
minor can repudiate the contract and 
disaffirmation of the contract, in order to be 
effective from the infant's point of view, 
must be made during his minority or within 
a reasonable time after he has attained 
majority. If the right of repudiation is 
lost, he is subjec: to the same liabilities as 
any other adult member. In view of the 
infant's power to repudiate, the advisa- 
bility -of allotting to infants shares to which 
liabilities attach, must always be considered 
and here the usual discretionary powers 
given to directors by the articles will be of 
use. If shares have been transferred to an 
infant and his name placed on the register 
in ignorance of the fact of his infancy, the 
company. can, on learning that he is an 
infant, set aside the transfer: In re Asiatic 
Banking Corporation, L. R.5 Ch. App. 298. 
“ But the company will lose this right if they 
registered a subsequent adult transferee 
- from the infant: Gooch’s case, L. R.S Ch. 
App. 266; or if the company allowed the 
infant's name to remain on the register 
after becoming aware of his infancy: In re 
National Bank of Wales, Lid; Massey and 

Griffin’s casz (1907) 1 Ch. 582. 
' When the transferee is an infant end 
- the transfer is repudiated by the infant 
himself or the company, the transferor’s 
-= name will be restored to the register and he 
will be liable as a contributory, his ignorance 
of the transferee’s infancy not affording him 
any protection: Cappers case, L.R.3 Ch, 
App. 458. Bat, once the right of repudia- 
` tion is lost, this contingent liability of the 
` transferor also will cease. An adult can- 
not acquire for himself the benefits which 
attach to the infani’s right of repudiation by 
taking shares in the name of an infant 
under circumstances where the name of 
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the minor on the register 18 merely an alias 
of the adult who is in substance the share- 
holder. The adult, in such cases, is liable 
to have his name placed on tha list of con- 
tributories: Pugh and Sharman's case, L. R. 
13 Eq. 566. In Behari v. Amritsar Bank, 
46 Ind. Cas. 432, where a father had pur- 
ch>sed shares in the name of his minor son, 
it was held that father is personally liable for 
the shares and itis open to the liquidator 
to rectify the register by substituting the 
father’s name for that of the minor son: 
Before discussing the question of irregular 
and fraudulent transfer, we shall consider 
what is called a blank transfer. Blank 
transfers are usually used to give shares as. 
a security for debts. Where such a form 
has been used for affecting transfer, it is 
not open to the transferor to take a techni- 
cal objection as to the filling in of considera- 
tion, to defeat the object of which the 
transfer has been effected: Indo China 
Steam Navigition Co:, In re; (1917) 2 Ch. 100. 
But a deed executed with the name of the 
transferee, vendee, etc. in blank, is void at 
common law. Where the articles of associa- 
tion provided that shares should be trans- 
ferable cnly by deeds executed by the 
‘transferor and the transferee and registered, 
it was held that a transfer of share in which 
the name of the transferee and the member 
and numbers of the share were filled in 
after execution by the transferor could not 
operate cs the deed of the transferor with- 
out redelivery by him, and that tLe execu- 
tion of the transfer deed did not before 
registration confer on the transferee, a legal 
title preferable as such to a prior equitable 
interest: Societa Generale de Paris v. 
Walkes, 1885) 11 App. Cas. 20; 55 L. J. 
Q. B. 169. The principle was applied in 
In re Seymour, Fielding, Szymour, (1913) 1 
Ch. 475. l 
(To be concluded.) 


Peh SARAB aA a gH 


RESUMPTION OF COHABITATION: OCCASIONAL- MEETINGS. 


What constitutes resumption of cohabita- /' 
tion is a question which requires clear 


thinking ifa just determination in difficult ` 


cases which arise from time to time, is 
to be arrived at. Before one can consider 
“whether cohabitation hes been resumed or 
not one must have a very definite concep- 
tion.of the meaning of cohabitation. 
Cohabitation, which once had a quite 
general meaning, has now come to connote 
only the living together of husband and 
_ wife. -The living together does not neces- 
‘sarily involve the Subsistence of the sexual 
| | 


relationship. Too often the word “cohabi- 
tation” is used by those too who ought to 
know better, asa synonym for sexual in- 
tercourse. Fastidiousness is nowhere more 
out of place than in a Court of justice, where 
it isof the utmost importance that ques- 
tioner and answerer should, by the terms 
used, meanone and the same thing, and 
embiguily may have most disagtrous con- 
sequences, 

Sexual intercourse is, no doubt, a normal 
incident of most conjugal life, but ihere 
are other elements of great importance 
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which, often, taken alone, constitute coha- 
bitation. The law of divorce in this 
country, by throwing, es it does, all the 
emphasis on adultery, misleads the less 
thoughtful into overlcoking the obvious 


fact thet married life consists ofa great 
deal more than joint participation in a phy- 


sical pleasure. Many married persons, from - 


age, defective health or accidental injury or 
even from a mutual distaste for sexual 
intercourse, live together very happily and 
contentedly, have a great friendship for 
one another and a very real common 


life, without “cohabitation” as the word. 


is used by those caring more for delicacy 
of speech than accuracy of expression. 

It is true that the unreasonable refusal 
of sexual intercourse is reasonable cause 
for one spouse leaving the other in cir- 
cumstances which would otherwise consti- 
tute desertion. Synge v. Synge, [1900] P. 
180, [1901] P. 317; 64 J. P. 454; Davis v. 
Davis [1918] P. 85; but this merely 
illustrates the mutuality of the marriage 
relation. It byno means supports the 
ridiculous proposition that husband and 
' wife are not cohabiting when they live 
` in the same house, share the joint income, 
“pass much of their time together and are 
` friendly and contended with one another, 
‘ but do not lie together. 

We have dealt specifically with this 
point, because a misunderstanding of it 
is lkely to mislead a bench having to 
decide whether cohabitation hss been 
“ resumed or not, where the circumstances 
on which a judgment has io be founded 
are slight end dubious. It is, indeed, a 
temptingly easy criterion to decide that 
' issue on whether or not an act of coition 
has taken place between the parties, but 


the true criterion, while it can be quite ' 


definitely stated,is much more difficult of 
application and involves careful exami- 
nation of the facts and “close attention 
to the inferences to be drawn from them. 
Cohabitation,- like many terms used in 
the law, has two elements, an intention 
and an act or a course of action carry- 
ing that intention into effect. The bare 
‘intention, without its being implemented 
in any way, remains unfruitful of legal 
consequences. A man may intend to 
steal, bat untilhe puts forth his hand to 


do it, the intention is an idle motion of 
to ga: 
back fo his wife, but however firm the. 


the mind. A man may intend 
intention may be he has not by forming it 
resumed cohabitation. 


The correlative proposition is also 
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true. There may be an act, such as taking 
possession of someone else's property. 
Without the criminal intent to commit 
theft, that taking possession is not larceny. 


Equally true is it that a meeting between 


husband and wife, with an act of sexual 
intercourse, does not constitute resumption 
of cohabitation if there is no intention of 
living together permanently to the extent . 
which outward circumstances permit. 
Cohabitation is leading a joint life with 
an intention in each of the parties to do 
SO. 
Nothing can deceive us so.readily as 
words. If we change tle Latin word 
“cohabit” to the English words “living 
together," the vagueness fells away. No 
one would say that a man and woman 
who went together to a theatre and after- 


wards shared a bedroom for the night 
were living together. Yet persons can 
be found to argue that a wife who 


consented to spend a night with a hus- 
bend whohas deserted her and only 
wants ker for one occasion, was neces- 
sarily resuming cohabitation. 

The cases show that this will not dao. 
As it is put in Lieck and Morrison's 
“Matrimonial end Femily Jurisdiction of 
Justices,” second edition, page 18: “Where 
the spouses are living apart under an 3g- 
reement or en order, ucts of sexuel inter- 
course, procured by freud with a view 
to defeating the agreement or order, 
cannot be accepted as any evidence of 
resumption cf cohabitation, and even 
isolated acts which represent occasional 
complaisance or a yielding to momentary 
passion cannot have great weight.” 

There are some decisions 
point:— 

In the case of Aliez Rog2rs.{1865), L. R. 
1C. P. 47; H. and R. 88, the question was 
whether husband and wife were “living 
apart’ by mutual consent so that the court 
could maindain an order enabling the wife Lo 
dispose of her interest in properly + without 
the concurrence of her husband(long before 
the Merried Woman's Property Acis gave 
her this power). The husband, who asked 
for recission of the order, hed married 
without any arrangement securing to him 
a portion of his wifes income, and un- 
happy differences having arisen belween 
them, it was agreed that they should 
live apart on her paying him £400 a 
year. He refused to sign en agreement 
on these terms, but they did actually live 
apart. But although they occupied differ- 
ent dwellings theye occasionaliy visited 


+ 


upon the 
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. end the: husband sometimes slept at his 
„wife's house, and once or fwice’ they 
,- took excursions together into the country. 
“. Erle, O. Jọ: “To suggest that they were 
not living apart, because occasionally 
they paid short visits*to one another, 
there being at the same time an entire 


- 


absence of mutual affection, is absurd. 
In my opinion, they were living under 
such circumstances as justified the wife 


in saying in her affidavit that they were 
living apart... Even from (the husband’s) 
own affidavit if appears that his attempts 
to renew cohabitation were only made by 
way of threats to induce his wife to 
increase his income.” Three other judges 
concurred and.the court refused to rescind 
the order. 

Robinson v. Robinson (1890), 89 L. T. N. 
119, was an action tried at nisi prius to 
recover payments due under a deed of 
separation. Subsequently to the deed the 


husband was apparently anxious that his. 


wife should live with him again, and in 
consequence of his solicitation she did 
agree to come and stay with him. The 
husband took suitable rooms, £s his own were 
tuo small. On a Saturday the wife arriv- 
ed with luggage and her child. She lun- 
chad with her husband, then went out 
without saying where, and returned in 
the evening. She stayed in her husband's 
apartments that night, and the next day 
went to visit a sick friend. Ths hus- 
band called atthe friend’s on the Monday 
and suggested a visit to Herne Bay. Tne 
wife did nos agree. A quarrel followed 
and she lefthim and did not return. 
It was submitted by counsel for the 
husband that this was a resumption of 
cohabitation sufficient to relieve the husband 
from continuing payments under the deed. 
Day, J., held that a mere casual cohabit- 
ation was nob necessarily a cessation of 
living separate, and that the staying to- 
gether of husband and wife in the 
circumstances was not such as to relieve 
him from the covenant of the deed, since 
it did not appear from the evidence thit 
ihs parties had a common intention of 
continuing io live together. 

Rowel v. Rowel, [1900] 1 Q. B. 9, is a 
decision of the Court of Appeal. There 
husband and wife were living apart under 
a deed of separation. There was evidence 
that on four occasions she had sexual 


JOURNAL 


. sumption of 


e 
16110 


connection with her husband at a lodging- 
house she had kept. In addition to this, 
they seem to have metin a more or less 
friendly way. After the acts of intercourse 
they continued to live apart and for some 
time the husband made payments under 
the deed. It was held that the deed was ` 
still in force. Lord Russell,.C.J., said: 
“Such acts are strong evidence unless 
explained ; but it is not a necessary conclu- ` 
sion from them that it was intended to 
put an end to the deed of separation. The 
explanation in the present case is given by 
the wife that she yielded to her husband 
on statements, possibly extravagant, as to 
his health.” A. L. Smith, L. J., and Vaughan 
Williams, L. J., agreed. . 

The case of Michie v. Michie (1924), The 
Times, 26th March, is important. This was 
a petition by a wife for divorca on the 
grounds of desertion and adultery. On 
29th January, 1923, the wife filed a peti- 
tion for restitution of conjugal rghts: On 
5th February, 1923, she received a letter 
from her husband by registered post in 
which he said he was willing to live 
with her,and asked her to join himin a 
seaside town. She went there on 14th Fe- 
bruary and her husband took her to an 
Jotel. On their arrival he tod her he 
was acting on the advice of his solicitor, 
and what he wes doing was to get rid of 
the restitution suit. He said he need only 
bə with her for two days to prevent her 
fiom proczeding with that suit. He and 
she slept in the sams room for two nights, 
in sephrate beds, and without having 
marital intercourse. On 16th February he 
left her. Mr. Justice Hill said: “The re- 

cohabitation in February, 
1923, was obviously a sham, and I find 
desertion since January, 1919.” 

Thurston y, Thurston (1910), 26 T. L. R. 
388, was another of the cases where thére 
were intermittent visits with no intention 
of remaining. 

. These cases amply support the proposi- 
tions for which we have contended above, 
They show beyond cavil that the actions 
of husband and wife who are living se- 
parate must be interpreted in ‘the light 
of intention, and that only in that light can 
it be determined whether the acts in 
question do or do not constitute resumption. 
of cohabitation.—Justice of the Peace. 
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Extracts from Contemporaries. : 


Irregular Marriages in Scotland. 

The inquiry now in progress in Scotland 
regarding its marriage law and the pro- 
priety of abolishing the method of 
contracting the nuptial tie in the absence 
of formal rites, awakes memories of the 
facile pen and witty fancy of Lord Neaves, 
whose Songs and Verses constitute one of 
the comparatively few poetcial contributions 
to the humorous treatment of the subject. 
This isseen in his Tourist's Matrimonial 
Guide Tirough Scotland, where he states 
the law thus: 

“Suppose the man only has spoken, 
The woman just giving 2 nod; 
They're spliced by that very same token 

Till one of them’s under the sod. 
Though words - would be bolder and 
blunter, 
Tne want of them is'nt a flaw; 
For nutu signis loqununtur 
Is good consistorial law." 

Meny andmanysa time the verses, in- 
cluding that just quoted, were cited by the 
late Robert Cambhell in giving expert 
evidence inthe Divorce Court as to thea 
validity of an irregular marriage contract- 
ed in Scotland. While they correctly 
state the law, it almost looks «es if the 
lines are in a fair way of being anti- 
quated, if indeed, the vigorous campaign 
against irregularly contracted matrimonial 
unions proves to be successful. We all 
know, however, that threatened institutions 
often enjoy a remarkable vitality, and it 
may be that the time for the instroduction 
into Scotland of civil marriage before a 
registrar is not yet. 

Neaves at the Bar. 

The fine play of satirical humour per- 
vading his collection of verses was by no 
means the sole outlet for the extraordinary 
vivacity of Charles Neaves. While at the 
Bar he enjoyed a large practice, in which 
he utilised to the full his humorous sallies 
asa Vehicle of effective argument. An 
amusing story has come down to us of 
his’skill in minimising a mass of scientific 
evidence with which his clients were 
confronted. The question involved was 
whether a certain mineral which had been 
let as coy was actually coal. Geologists, 
chemists, botanists and other men of science 
came forward to testify that in their view 
the mineral was not coal. Neaves scouted 
this array of experts, when the true 
Question was what had been the actual 


subject of the bargain, and he took the 
hypothetical case of a Greenland sailor 
engaging himself to serve for a shire of 
the proceeds of the fish, and the attempt 
being made to evade his claim on the 
strength of the evidence of scientilic gentle- 
men with or without spectacles, stepping 
into the witness-box, and deposing thus: 
“Fish; a whale is not a fish; it is a 
mammal-quadruped with its hind legs 
turned up into its tail!’ This facetious 
illustration, we are told, had the effect of 
sweeping away several days of scientific 
explanation.—The Law Times. 


Georgian Law Reform. 

In one of his sprightly essays, written 
in the year 1897, the late Mr. Augustine 
Birrell described the Victorian age as 
the area of law reform. Jn his own char- 
acteristic way he put his point with the 
concision of a headnote, thus: “If you 
want to back the winner for the Victorien 
Stakes you must put your money, not 
on the wrong horse, but on the right 
one, and his name is Liaw Reform,” emd 
he then proceeded to justify this claim by 
an enumeration of the vast changes that 
had been effected inthe lawand in its sd- 
ministration during the reign of Queen 
Victoria—the passing of the Oomp.nies 
Acts, the Judicature Acts, the Merried 
Women's Property Acts, the Bankruptcy 
Acts, and a host of others. No less is it 
true that in the domain of domestic poli- 
tics the reign of our latelamented Sovereign, 
law reform has bulked largely in the eyes 
of lawyers and of all students of social 
change. A series of statutes effecting real 
property and its transmission has been pas- 
sed, which in time will, it is believed, 
effect economy and simplicity in conveyanc- 
ing; further ehanges have been introduced 
on the subject of married women’s pro- 
perty and liabilities; strenuous efforts have 
been made to make our highways safer 
for all who use them; while, in addition 
to much new legislation, a more resolute 
effort has been made to grapple with the 
law's delays and to bring its substance 
more into harmony with modern ideas. 
A Committee on the Business of the Court 
has held many siltings and made several 
fruitful suggestions, and a Royal Com- 
mission has sat and has now issued a 
report making proposals for improvements 
in the working of tee courts and their 
manning, including the introduction of an 
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_ uch as is th practice- 


YAN ents of government. All 

mS „ genuine desire on the part 

_ authority to bring legal ad- 

“up to a higher standard of 

w even though some of the sug- 

yi May not meet with universal 
Aal.. No doubtmuch which has been 

€ may be lacking in that spectacular 
element which appeals tothe man in the 
street, but it is none the less remarkable, 
and probably, as we have indicated, it 
will make the reign of GeorgeV as me- 
morable es that of Queen Victoria in the 
record of good work accomplished in this 
particular province.—The Solicitors’ Journal. 


Police Car Injuries: Compensation. 
In the course of a recent letter the Home 
Secretary made a statement which throws 
light upon the position of those sustaining 
injuries during the pursuit of suspected 
persons by officers in a police car. The 
matter has already been’ alluded to in 
these’ columns in connection with ‘the 
death of a civil servant in circumstances 
of this nature. SirJohn Simon states that 
in this case it must not be taken that 
the authorities admit that the officer con- 
cerned was guilty of any negligence, but 
that payments from the police fund are 
not limited to cases in which negligence 
or any liability is admitted. Infact a 
payment was made to the widow of the 
deceased at once by the Receiver for-the 
Metropolitan Police District, who deals 
with motor car ..accident claims 
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in which Metropolitan police officers are 
involved, the funeral expenses have been 


paid and, pending a settlement, the widow . 
is being paid an allowance at a rate ap--~ 


proximately equal to her late husband's 
salary. The passage of the letter dealing 
with the general position (we quote from 
Lhe Times) isas follows: “It appears to 
have been generally assumed in the Press 
end elsewhere’—this it may be stated, 
does notapply to The Solicitors’ Journal 
—‘ ‘that [the widow] or any other person 
who stffers loss or injury as the result of 
negligence or other wrongful act of a 
police officer has nolegal remedy. This, 
kowever, is a mistaken view of the posi- 
tion. It may bethat legal proceedings 
will not be against-the Receiver, but an 
injured person has a legal claim egainst 
the police officer in question which can 
be enforced at lawif it can be proved that 
the officer wus guilty of the negligence or 
wrongful act alleged ag>inst him. Fur- 
thermore, whenever eny liability is admit- 
ted or established by the courts, in respect 
of any negligent or wrongful act done by 
any member of the Metropolitan police 
in the course of his duty, the Metropolitan 
police authorities make themselves. respon- 
sible for seeing that the injured party 
obtains the full amount of the compensation 
which can be agreed in the case or awarded 
against the police officer by the courts.” 
Sir John Simon adds that in actual practice 
cases of this character are in the Metro- 
polis usvally’ settled by agreement.—The 
Solicitors Journal. = | 


Wit & Humour. 


A Long Wait.—In a case tried before 
“bur contributor the defendant was charged 
‘with desertion and non-supports he offered 
as a defense the follcwing letter from the 
complainant, his wife : | 
“When the’ postman puts sand in the 


sugar, and the milkman makes milk- out- 


of chalk. ` | Ea e 

“When the- boys stay at home with their 
mother and the girls forget how to talk; 
and after the ball goes under and the 


railroad’ runs under the sea and the man 
in the moon comes down in a balloon, 
then, , you cən come back to me.”— 
Case and Comment. 

A Finished Product.—Lawyer : “I hear 
your boy has a gift for recitation, Mrs. 
Brown.” 

Mrs. Brown: “Yes, Sir, indeed he has. 
His uncie says that all he wants is a 
course of electrocution, just to finish “him 
off.":—Case and Comment. 
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COMPANY LAW—TRANSFER OF SHARES 
(By N. K.) 
[Concluded from page 52, 161 Indian Cases, Journal Section.] 








“We shall now proceed to consider the 
effect of irregular and fraudulent transfers. 
Generally, where under the Articles of 
Association, transiers are subject to approval 
of directors, a transfer will be set aside 
when it has been effected in consequence of 
deception or concealment practised by the 
transferor: Lindlar'’s case, (1910) 1 Ch. 
32]. Similarly a transfer effected under a 
mistake is liable to be set aside. But where 
the directors having power to refuse regis- 
tration, do not exercise their power of 
refusal or approval, the transfer will not 
become. invalid solely on the ground of 
such neglect on the part of the directors to 
exercise their power. A similar situation 
arises when the directors purchase shares to 
stifle enquiries. In re Mitra Assurance Co. 
Eyra's case (1862), 31 L. J. Ch. 640, a share- 
holder presented a petition to wind up the 
Company. The directors, in order to stifle 
enquiry, bought him off by taking a trans- 
fer of his shares to a nominee of their own. 
The Company was ordered to be wound-up 
within two years.- [t was held, that the 
transler was not bona fide and that the 
share-holder was a contributory. ‘Where 
an act has been done by a public Company 
to the legality of which certain formalities 
are requisite, and the circumstances are 
such that knowledge and acquiescence may 
be imputed to every snare-nolder, the Court 
will, as against the Company, infer tnat 
the necessary formalities have been com- 
plied with”: In re British Provident, ete. 
Assurance Society; Grady's case (1863) 32 
L. J. Ch. 326. l 

What happens when a forged transfer is 
presented for registration and is acied on 
by the Company ?- The general liability of 
the Company to the true owner was describ- 
ed -by: Cotton, L. J. in Simm v. Anglo- 
American Telegraph Co. (1895) 5 Q. B. D. 
188: 49 L. J. Q. B. 392, in these words: 
“The duty of the Company is not to accept 


a forged transfer and no duty to make 
enquiries exists towards the person bring- 
ing the transfer. It is merely an obligation 
upon the Company to take care tuat they 
do not get into difficulties in cunsequence 
of their accepting a forged transfer. It is 
only a duty in this sense, thal unless the 
Company act upon a genuine transfer, they 
may be liable to the real snare-nolder,” 
But the Company's liability does not end 
with compensating the true owner by restor- 
ing his name to the register. Jf an incorrect 
certificate has been issued, the Company 
may be estopped from denying its correct- 
ness as against those relying on it inciud- 
ing the party to whom itis issued. He can, 
if he has suffered “detriment by being ‘put 
to rest’ by the certinicate, recover damages 
against the Company:” Re Bahia & San 
F'rancisey Ry. Co., (1868) L. R. 3 Q. B. 584. 
In the case of a forged power-of-attorney, 
where a Company nad permitted the transfer 
of stock under a forged letter of attorney, it 
was held that the Company and not the 
fair purchaser should bear the loss: Ashby 
v. Blackwell, 27 E. R. 326 L. C. 

Benami transactions are common in 
India and we often come across benami 
transfers of suares. As the transfer of a 
share carries with it the liability to contri- 
bute towards ‘payment of the debts of the 
Company in the event of a winding-up, the 
position of a benami transferee is scarcely 
an enviable one. The lawon the point was 
recently considered by B. J. Wadia, J. of 
the Bombay tigh Court in In re The 
Peninsular Life Assurance Co., Ltd., 160 
Ind. Oas. 633. His Lordship nas posed 
out that “the Company, and the haquidator, 
where it is wound up, iS Now Concerned wisn 
the person paying the consideration but with 
the person who has signed the transfer 
form as purchaser and whose name 1s 
entered as owner of the saares in tue share 
register,” His Lordshif proceeds to quow 
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| other person, with regard to liability. 
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«ors observations in Ex 
_ re Mosley Green Coal and 
. 3833 L.J. Ch. 617, and the 
| worth remembering in this 
vo: “It is perfectly immaterial 
share-holders of the Company what 

¿t arrangement may be made between 
.¢ persons who are so registered and and 
The 
future subscriber has a right to look to the 
register. All the other share-holders have 
a Tight to depend upon the register, and to 
take the register as evidence of liability, 
unless that liability has been determined in 
a conclusive and binding manner by tran- 
sactions on the part of the directors which 
are legally valid and good to bind the 
Company.” Where, therefore, certain shares 
have been eufered in the name of a certain 
person with his knowledge and consent, 
prima facie he is the contributory who is 
liable in respect of it. He will be estopped 
from disowning the liability. When a 
contributory fails to show that his name was 
entered in the register fraudulently or with- 
out sufficient cause under s. 38 (1), he can- 
not be granted-an order for rectification of 
the share register by deleting some of the 
shares standing against bis name. Wadia, J. 
also held in the above case that the costs of 
a contest by a failing contributory must 
be paid by him and that he must pay the 
costs of the liquidator when taxed as bet- 
ween: party and party, 

We now proceed to consider the effect 
of winding-up on ‘transfer. Section 227 
‘of the Indian Act deals with avoid- 
ance of transfers after commencement of 
winding-up. The object of the section is 
. Lo prevent a share-holder transferring his 
share, after commencement of the winding- 
up, to an insolvent in order to escape liabil- 
ity. Butas Young, J. (as he then was) 
: pointed in Bir Chand v. John Brothers, 
148 Ind. Cas. 498; 1934 Comp. Cas. 68, 
under s. 227 (2), a transfer of shares or 
disposition of property of the Company after 
the commencement of the winding-up, 
without previous sanction of ihe Court, is 
not necessarily void. The. Court may at 
any time, afler the transfer or disposition., 
order tLat the transfer is good and shall 
stand. When. the winding-up is by a 
special resolution, a transfer made during 
_the interval between ihe preliminary and 
_confoimatory resolutions is valid, as the 
_winding-up in such cases commences only 
_after the conformatory resolution is passed. 
The power to Validate the transfer is vested 
in Court and js.deSecretionary.. It has to be 
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noted, however, that the section only lays 
down that atransfer made after winding- 
up has commenced without sanction of the 
liquidator or the Court as the case may be, 
is void, but the validity of the transfer as 
between the parties to the transaction is 
not affected: Whitehead v. Izod (1867) 2 
C. P. 228. 

Article 21, Table A states that the exe- 
cutors or administrators of a deceased sole 
holder of a share shall be the only persons 
recognised by the Company as having any 
title to the share and Arts. 22 and 23 deal 
with the transmission of shares which may 
take place on death or bankruptcy of a 
share-holder without any transfer. Know- 
ledge of the executor as to whether the 
shares formed part of the estate is 1mmater- 
ial In re Medical, Invalid and General 
Assurance Suciety. (1871), 15 Sol. J. 790, it 
was held, that where the executcrs have 
distributed the asseis of the testator, on the 
winding-up of the Company, they are liable 
to be placed on-the list of contributories 
in their capacity of executors, even though 
they never knew that the testator was 
possessed of the shares, As to the extent.of 
liability it has been held that a legal per- 
sonal representative of the original owner 
of the shares is only liable to the extent 
of the assets of the person he represented: 
Evans v. Coventry (1856), 25 L. J. Ch. 489. 

Article 21, also deals with the case of joint 
share-holders. Where a share is held joint- 
ly by several persons, one of whom dies, the 
legal title to that share devolves on the 
survivors. Shares registered in the joint 
nemes of two perscns are their joint prop- 
erty and on the death of one- of them the 
whole liability in respect of the shares 
accrues to the survivors and the executors 
of the joint tenant are discharged: Maxwell's 
case, 44 L. J. Ch. 423. 

. We shall conclude with a reference to the 
important changes sought to be introduced 
by the Companies Amendment Bill, 1936, 
on the subject of Transfer of Shares. 
Section 34 of the present Act. is sought: to 
be deleted and a new section substituted 
in its place. The Note on clauses append- 
ed to the Bill states: “The section now 
inircduced while leaving a discretion with 
the directors to refuse transfer requires for 
ə transfer application either by the trans- 
feror or the'transferee, notice by the tirans- 
feree in the case of an application by the 
transferor, the use -of the. proper . instru- 
ment of transfer required by the Compeny 


.in the case .of an ` application., by- fhe 
transferee, and notice within 3 linilied time 
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to a proposed transferor. It also prescribes 
the time limit within which an objection 
by a transferee may be made or a refusal 
to register a transfer must be communi- 
cated.” The change is a very welcome one 
as the present Act does not lay down the 
procedure for transfer of shares and this is 
generally provided for in the Articles of 
Association and undue restrictions upon 
transfer and undue delay in registration of 
transfers do take place often. 

Clause 14 of the Bill introduces a new 
‘section, 8. 35-A regarding transfers to minors 
or persons of unsound mind. The proposed 
section runs “A transfer of a share or 
interest in a Company to a person who is 
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below the age of eighteen years or who 
been found by a Court of competent juris- 
diction to be of unsound mind shall be 
void.” In the note on this clause, the 
framers of the Bill observe: “Under the 
English Law it is a misfeasance on the part 
of directors knowingly to allot shares to an 
infant, while shares held by an infant by 
an order of Court and shares held by a 
lunatic can only be transferred pursuant 
to an order in lunacy. The proposed new 
section aims at preventing such person from 
coming into possession of shares.” This 
provision is also a very welcome and salu- 
tary one. 





PRACTICAL JOKING AND THE LAW. 


There has been quite a number of cases 
recently where a. practical joker has come 
into collision with the law. 

Not long ago, a magistrate, in fining 
two young men for stealing a Belisha 
beacon, said that, although this act of folly 
‘was not a serious theft, he found it to 
be a theft.: There - seems to be no 
doubt, according tothe definition of steal- 
ing in the Larceny Act, 1916, that taking 
awey a Belisha beacon can clearly bea 
criminal offence. 

A few months ago, the court had to deal 
with the case of a schoolboy 
accused of attempting to poison his head 
master and an assistant master. Accord- 
. ing to the boy’s own statement, he thought 
that what he had done would be a good 
joke, and his counsel submitted that this 
was merely a schoolboy prank, as the 
‘amount of poison was trivial, and was not 
taken by either of the masters. The 
magistrate, however, found the case made 
out, and bound the boy over. 

The leading case—if not the only High 
Court decision—seems to be that of Wilkin- 
son v. Downton (1897, 2 Q. B. 57), where—to 
quote the facts as set out by Wright, J—the 
defendant, in the exercise of what he seems 
“to have regarded asa practical joke, re- 
presented to the plaintiff that he 
was charged by her husband with a mes- 
sage to her to the effect that her busband 
was smashed up in an accident, and was 
lying at The Elms at Leytonstone with 
both legs hroken, and that she was to go 
at once ina cab with two pillows to fetch 
him home. Allthis was false. The effect 
of the statement on the plaintiff was a vio- 
lent shock to her nervous system, produc- 
ing vomiting and other more serious and 


who was. 


permanent physical consequences, ab 
one time threatening her reason, snd en” 
tailing weeks of suffering an incapacity 
to her 28 well as expense to her husband 


for medical attendance. 


These consequences were not in any way 
the result of previous ill-health or weakness 
of constitution; nor was there any evidence 
of predisposition to nervous shockor any 
other idiosyncrasy. 

In addition to these matters uf substance, 
the judge continued, there is a small claim 
for ls. 103d. for the cost of railway fares 
of persons sent by the plaintiff to Ley- 
tonstone in obedience to the pretended 
message. As to this ls. 103d. expended in 
railway fares on the faith of the defen- 
dant’s statement, I think the case is 
clearly within the decision in Pasley v. 
Freeman (1789, 3 Term. Rep. 51.) 

This case decided that a false afirma- 
tion, made by the defendant with intent 
to defraud the plaintiff, whereby the 
plaintiff receives damage, 1s the ground of 
an action upon the case inthe nature of 
deceit. In suck an action it 18 not neces- 
sary that the defendant should he bene- 
fited by the deceit, or that he should 
collude with the ii who is. 

ight, J. said: 

Wa, aap not sure that this would not 
be an extension of that doctrine, the 
real greund of which appears to be 
that a person who makes a false 
statement intended to be acted on 
must make good the damage natur- 
ally resulting from its being acted 
on. Here there isno injuria of that 
kind. I think, however, that the ver- 
dict may be supporte® upon another 
ground. The defendant has, asl as- 
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„e moment, wilfully done 
„ated to cause physical harm 
_plaintifi—that is to say, to in- 

„é her legal right to personal safety, 
4 hasin fact, thereby ‘caused phy- 
sical harm to her. That proposition 
without more, appears to me tostate 
a good cause of action, there being 
no justification alleged for the act. 
This wilful injuria is in law malicious, 
although no malicious purpose to cause 
the harm which was caused, nor any 
motive of spite, is imputed to the de- 
fendant.” , 

The judge considered a variety of deci- 
sions with regard to whether the effect was 
too remote to beregarded in lawas a 
consequence for which the defendant is 
answerable, but was of opinion that they 
did not conflict with the law he was laying 
down, and he thought that it must be 
admitted - that the present case was with- 
out precedent. Finally, judgment was 
given for the plaintiff for 100/.and ls. 
104d. 

The decision seems to have been ap- 
proved by the Court of Appeal in Janvier 
v. Sweeney (1919, 2 K. B. 316) when Bankes, 
L. J. said with regard to it : 

“In my view that judgment was 
right. It has been approved in subse- 
quent cases. It did not create any 
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new rule of Iaw, though it may be 
said to have extended existing prin- 
ciples over an area wider than that 
which they had been recognised as 
covering, because the Court there ac- 
cepted the view that the damage there 
relied on was not in the circumstances 
too remote in the eye of the law.” 

The silly practical jokes on the lines 
of one which was played only a few 
weeks ago, where the joker telephones to 
a number of tradesmen to deliver goods 
at the victim’s address, should come within 
the judgment given by Wright, J., especi- 
ally when such persons as undertakers are 
amongst those falsely summoned. 

“Spencer Bower on Actionable Misre- 
presentation,” 2nd Idn., p. 154, says, after 
quoting the decision given by Wright, J.: 

“Tago, when he ‘ensnared the body and 
soul’ of Othello by his lies, might have 
been responsible to Othello for fraudulent 
misrepresentation, in so far as it produced 
injury to his hody (for instance, 
the epileptic seizure in Act. IV, se. J), 
but not for mere distress of ‘soul.’ So, 
too, the idiots who shout ‘Fire! ' in a theatre 
or public place, or give fake alarms to fire 
stations, or cry false news, would be liable 
for physical injury caused by crushing, 
or shock, but not for mere agitation and 
fright."—The Law Journal.” 
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CLASSES OF DAMAGES FOR BREACH OF COPYRIGHT. 


To the publisher, writer or artist who 
places some value on “the sole right to 
produce or reproduce” his work as distinct 
from his property right in infringing copies 
under s. 7 of the Copyright Act, 1911, a 
recent Court of Appeal decision (Sutherland 
Publishing Co., Ltd. v.Caxton Publishing Co., 
Ltd., 80 Sol. J. 145) renders a service by 
providing authority on a point which was 
previously not clearly settled. 

The question was whether a plaintiff in an 
action for infringement of copyright is enti- 
tled to choose only one of the remedies for 
breach of copyright set out in ss. 6 (1) and 7 
of the Copyright Act, 1911, respectively, or 
whether he is entitled to both simultaneous- 
ly. Unders.6 (1) “where copyright in any 
work has been infringed, the owner of the 
copyright shall, except as otherwise provid- 
ed by this Act, be entitled to all such 
remedies by way of injunction or 
interdict, damages, accunis and other- 
wise, as are or®may be conferred by law 
for the infringement of aright.” Under 


s. 7 all infringing copies of the work in 


which copyright subsists are “deemed to be 
the property of the owner of the copyright,” 
who accordingly may take proceedings for 
the recovery of the possession thereof or in 
respect of the conversion thereof. 

The plaintiffs sought to recover both 
damages for infringement of copyright 
under s. 6, and also damages for conversion 
under s. 7. Mr. Justice Farwell had held 


w 


that the remedy under s. 6 for trespass to - 


the plaintiff's copyright was inconsistent 
with the remedy under s. 7, which his lord- 
ship held was based on a dealing with the 
plaintiffs property by the defendant as the 
plaintiff's agent, from whom he was entitled 
to recover the proceeds of the sale. 

The Master of the Rolls pointed out that 
there might in some cases be gn overlapp- 
ing of damages, but there were two different 
causes of action, and Mr. Justice Farwell 
was wrong in holding as he did. “The 
value of a copyright,” his lordship said, 
“may be seriously depreciated by the issue 
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of a cheap and inferior edition which 


vulgarises the work. On the other hand, 
the infringer may have reproduced a very 
few copies, of high intrinsic value, which 
amount.to much more than the damage done 
to:the copyright,. which may be almost 
negligible. Each claim must receive ap- 
propriate evaluation, and damages given 
under s. 6 may in some cases be modified by 
having regard to damages recoverable under. 
s. 7, which will generally be fixed bythe 
strict rule of awarding `~ the value of the 
chattels converted. But in some cases there 
may be no interrelation at all, for instance, 
where a dramatic or musical work 
‘infringed both by performance and by mul- 
tiplying copies, or a picture by exhibition 
and reproduction.” ; l 
Reference was made by his lordship to 
Birn Brothers, Ltd., v. Keene and Co. Ltd. 
[1918] 2 Ch. 281, in which Mr. Justice 
Peterson recognised the distinction between 
the two heads of damages. The plaintiffs had 
designed and published a ‘series of 
Christmas cards and the defendants had 
been guilty of a clear infringement. 
The plaintiffs claimed (1) an injunction, (2) 
an account of all sales and profits, (3) 
delivery up of all copies or colourable 
imitations and damages for the 
detention and conversion thereof and (4) 
damages for the infringement of their 
copyright. An order for delivery up of the 
infringing copies and for an inquiry as to 
damages for breach of copyright was made 
and damages were found by the Master 
both under s. 6 ands. 7. On appeal it was 
argued that the two remedies were alterna- 
tive, and “Copinger on Copyright,” 
oth Ed., p. 199, was cited, quoting Sir W. 
M. James, V.-O,, in Pike v. Nicholas, L. R. 
ð; Ch. App. 251, 260, where he said: “My 
view of the damages in cases of literary 
piracy is, that the defendant is to account 
for evey copy of his book sold asifit had 
been a copy of the plaintiff's and to pay the 
Plaintiff the protit which he could have had 
recovered for the sale of so many additional 
copies.” Tomlin, K.C., as he then was, 
argued on behalf of the respondents that 
the two remedies under ss. 6 and 7 were not 
alternative but concurrent. Counsel point- 
ed out that the damages for conversion by 
the defendants of the infringing cards, 
waigh were the property of the planintifts, 
did not touch every part of the case, “for 
the business of the plaintiffs has been 
damaged by reason of the public having 
found out that the particular class of goods 
can now be obtained in another market at 
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a cheaper price andin respect of that los 
the plaintiffs are entitled to recover.” Mr. 
Justice Peterson, in his judgment, clearly 
recognised the distinction between the two 
different types of damage under ss. 6 and 7, 
respectively, and held that an order for an 
inquiry as to damages for breach 
of copyright did not authorise an investiga- 
tion into the damages occasioned by the 
conversion, .28 the two remedies were dis- 
tinct, and an order as to one did not include 
an order as to theother. It should be added 
here that “Copinger on Copyright,” 6th Ed 
(1927), now slates: “Since the remedy under, 
3. 7 is distinct from that under s. 6, he must 
claim both remedies, and an inquiry as to 
damages for infringment of copyright does 
not authorise the master to assess the 
damages on the basis of conversion” (quot- 
ing Birn v. Keene, supra). 

It is also worth noting thatin the article 
on “Copyright” in “Halsbury’s Laws of 
England“ (one of the learned editors of 
which is also the learned editor of “Copin- 
ger on Copyright”) at Vol. 7, p. 592, 
note (s) it is stated: “The point was left 
open in Birn Brothers v. Keene and Co. 
supra, a38 to whether both damages for in- 
fringement and damages for conversion 
might have been ordered. It is submitted 
that where damages for conversion are given, 
while no damage for infringement could be 
assessed in respect of the profits made by 
the sale of the converted article, there is 
no reason why general damages for injury 
to trade or work should not be recovered in 
addition.” This submission is closely in 
accord with the decision of the Master of 
the Rolls in his recent judgment, that 
“damages under s.6 may in some cases be 
modified by having regard to damages 
recoverable under s. 7,” owing to the fact 
that there might be an “overlapping” of 
damages in some cases. 

It is ingeresting to note that in Birn’s Case 
the headnote queries whether in assessing 
damages for conversion under s. 7, the cost 
which the plaintiff would have incurred in 
himself producing the infringing copies 
should be deducted. “I am not at present 
satisfied,” said Mr. Justice Peterson, “that 
he (the Master) was right in deducting the 
cost which the plaintiffs would have incurred 
if they had produced the cards in question, 
ag damages for conversion depend, not on 
the cost of production, but on the value of 
the thing which has been converted.” This 
tentative view was recently confirmed by 
Mr. Justice du Parcq in John Lane the 
Bogley Head, Lid. V. Associated Newspapers, 
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Ltd. (The Times, Lith February 1936, where 
he said that it was plain as a matter of 
history that, although in strictness it did 
not seem right that the tortfeasor should 
take credit for expenses to which he had 
been put in and about converting another 
person's property, not only juries with the 
connivance of judges in courts of law, but 
even judges sitting alone in courts of equi- 
ty, had found means to temper the wind to 
‘the shorn lamb. On the other hand, the 
tendency in copyright cases seemed to have 
«been to take no account of such expendi- 
ture. “I think, therefore,” continued Mr. 
Justice du Parcq, “that I ought not to 
regard the expenditure of producing the 
newspaper as a relevant fact.” 

The Master of the Rolls agreed in his 
recent judgment that when goods were 
converted, the plaintiff, instead of suing in 
conversion might waive the tort and sue as 
for money had and received (Marsh v. Keat- 
ing, 1 Bing. N. C. 198, and Brewer v. 
Sparrow, 7 B. and C. 310) and that the 
measure of damages was different in the 
two cases, the measure in the first case 
being the value of the goods, while in the 
second case it was the actual proceeds, 
which might be more or less than the value. 
The present action was clearly limited to a 
claim for a tort, and it was clear that the 
old fiction on which the action for conversion 
was based was that the goods had lawfully 
come into the defendant’s possession, but 
there fwas no waiver of the conversion as a 
tort, but only of the original trespass in 
taking the goods. That fiction was abolish- 
ed by s. 49 of the Common Law Procedure 
Act, 1852, and the copyright law must be 
considered with reference to the relevant 
law of conversion as at the date of the 
Copyright Act, 1911. 

It only remains to add that the Master of 
the Rolls indicated that under s. 6 both 
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damages and an account of profits could not 
be claimed, as they were in their nature 
true alternatives. To claim both under that 
head was to condone the infringement (per 
Lord Westbury in Neilson v. Betis, 5 Eng. 
and Ir. App. 1, atp. 22), but there was no 
such irreconcilability between a claim under 
s. 6 and one under s.7 of the Copyright 
Act, 1912. 

Sutherland Publishing Co., Ltd. v. Cax- 
ton Publishing Co., Ltd. was followed a week 
later by Mr. Justice du Pareq in John Lane 
the Bodley Head, Ltd. v. Associated News- 
papers, Ltd., supra. The plaintiffs in that 
case claimed damages for infringement of 
copyright and conversion of a story by 
“Saki.” The defendants relied on the 
defence in s. 8 of the Copyright Act, 1911, 
that at the date of the infringement they 
were not aware and had no reasonable 
ground for believing that copyright subsist- 
ed in the work. That defence failed, and on 
the question of damages the learned single 
judge said that since the decision of the 
Court of Appealin Sutherland Publishing 
Co., Ltd. v. Caxton Publishing Co., Ltd., the 
doubt as to the right of a plaintiff to recover 
damages under s. 7 as well as s. 6 had been 
resolved in the plaintiffs favour. ‘The 
damages for conversion were assessed at 
£50, but as the learned judge doubted 
whether the value of the copyright was ` 
much affected by the publication on one 
day of a colourable imitation in an ephe- 
meral form he awarded only £5 under 
S. 6. 

These are two decisions for which publish- 
ers, authors and artists of all kinds will be 
grateful, as in a business sense there is no 
doubt that the two classes of damage are 
in a great number of cases quite distinct 
and it would be a manifest hardship if they 
could only he recovered in the alternative.— 
The Solicitors’ Journal. 





Extracts from Contemporaries. 


Discharged Prisoners’ Aid. 

Supporting the Central Dicharged Prison- 
ers’ Aid Society at a recent meeting, Sir 
Chartres Biron, formerly chief metropolitan 
magistrate and a magistrate of twenty-six 
years’ experience, emphasised the voluntary 
nature of the work. Even if the work of 
the societies could be done by the State, he 
said, it could only be through taxation, and 
there would be nothing voluntary or gracious 
about it. 

There is certainly an gdvantage in inter- 


esting the publicin the welfare of ex-prison- 
ers. It is as Sir Chartres Biron observed 
very desirable that when a man has been 


punished the matter should be over 
and he should be given . another 
chance. That chance really rests in the 


last resort upon the public, who can show 
him sympathy, give him encouragement, 
offer him work. The State may do its best 
for him in prison. It might, as has been some- 
times suggested, establish a system of 
camps or hostels for ex-prisoners to tide © 


~ 
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them over the difficult period between leav- 
ing prison and getting work; but even then 
the ex-prisoner has still got to be received 
back into society eventually. The svoner 
society interest itself in him the better 
chance he has. 

At the same meeting, Sir John Simon said 
that modern society set to work on the basis 
that oace a prisoner had served his sentence 
he had purged his offence and was free to 
return’and take his place in society like every- 
body else, with the same guarantees of per- 
sonal liberty. But the State and the Admi- 
nistration could only go part of the way; 
a rest had got to be done by influence and 

elp. 

Discharged prisoners’ aid societies are 
hampered by want of money. They receive 
grants from public funds, but they need 
voluntary subscriptions too. It hus been 
said that the work suffers from a lack of 
co-ordinated effort, sometimes from over- 
lapping. A recent Departmental Committee 
considered the whole question, and there 
is ground for believing that the work will 
be even better done in the future than it 
has been in the past. Without help, the 
plight of the ex-prisoner is often hopeless, 
especially at atime when men of good cha- 
racter are out of work by the thousand.— 
Justice of the Peace. 


The Art of Omission. 

It is, however, often by what he omits to 
report that the police court reporter earns 
gratitude. ‘The remarks of the chairman of 
the bench to a fellow justice, or the aside 
of a magistrate to the clerk, may be over- 
heard by a reporter and might make good 
copy; but if he realises it was not meant 
for him or his public he will treat it as un- 
heard. So, too, many a defendant has cause 
to bless the merciful discretion of a reporter 
who spares him from being pilloried in the 
press and damaged in his reputation. The 
best reporlers show what a metropolitan 
magistrate described some years ago as “a 
judicious understanding of what is proper 
news.” Thus it is not, judged by such a 
standard, proper news that a man was 
guilty of being drunk if the cnly fact that 
makes it interesting is that he has hitherto 
enjoyed an unblemished reputation or hap- 
pens to be well-known, although the fact of 
his goog character would not necessarily be 
any reason for suppressing the case if it 
were really of public interest. 

Only those very inexperienced in the code 
of honour of pressmen would try to approach 
a reporter with inducements to suppress a 
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report. -That would be just about enough 
to what his appetite for a story or rouse all 
his antagonism To let him alone and 
trust him to refrain from all vindictiveness 
is a far wiser policy, for he can be very 
merciful. 

One question we have often wanted to 
put Was it a police court reporter in some 
far-off days who invented the newspaper ex- 


‘pression “fully committed for trial,” which 


became in thieves’ Janguage “fullied” ? And 
can a person be half committed for trial ? 
If not, why “fully” ?—Justice of the Peace. 


“Drunk” and “Incapable.” 

An evening paper recently reported « 
case In which a charge of “being drunk 
and incapable” was dismissed after a police 
surgeon had said that the defendant, though 
“not strictly sober” was at the same time 
“not incapably drunk.” 

We donot quarrel with the doctor's atti- 
tude. Some people take the line thata mun 
must be either drunk or sober, yet it is quite 
common to speak of a man as half drunk. 
I; is perhaps impossible to draw a line be- 
tween drunk and sober; rather it might be 
said that there isa kind of region between 
the two states which cannot be defined with 
accuracy. In the section dealing with motor 
car drivers who have taken drink the langu- 
age used is clear and precise, the word 
“drunk” not being used at all. 

One magistrate many years ago used to 
ask defendants: “Were you sober?” Any 
answer olher than a clear affirmation was 
taken as a plea of guilty to drunkenness. 
This was not good practice. A man does 
not admit he was drunk simply because he 
cannot say without qualification that he was 
sober, and he is entitled, at all events, to 
submit that there is a condition between 
drunkenness and sobriety and that therefore 
he was not drunk, whether or not the sub- 
mission be Seceptable. 

The reference to incapability seems to us 
beside the mark. It is an offence to be 
drunk in a public place. Section 12 of the 
Licensing Act, 1872, makes no use of the 
word “incapable.” It was section 1 of the 
Licensing Act, 1902, which used that word 
in conferring a power of arrest. A person 
whois drunk and incapable of taking care 
of himself may be arrested without warrant. 
If he be drunk, but not so incapable, he has 
still committed an offence for which he could 
be summoned. The policeman may have to 
ask himself whether the man, besides being 
drunk, is incapable eB pene care of him- 
self. The court has on y to decide whether 
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he was drunk in a public place.—Justice of 
the Peace. 


Appeals from South Africa. 

There is no doubt that since the enact- 
' ment ofthe Statute of Westminster, South 
Africa can abolish the sight of South 
‘Africans to appeal to the Privy Council when- 
ever she is so minded. A perusal of sec. 
152 of the South Africa Act of 1909, which 
contains the constitution, will show that 
certain of its provisions are protected 
against chenge or—as they say in South 
Africa—‘entrenched.” The Article which 
preserves the right of His Majesty in Coun- 
cil to grant special leave to appeal from the 
Supreme Court of South Africa is sec. 106. 
It is not entrenched. Appeals are rare, but 
there was one case in 1934 (the Pearl Assur- 
ance Case, 1934, A.C. s. 70) in which the 
Privy Council gave leave, and later upheld 
the Supreme Court, though it did not en- 
dorse all its reasons. Some people in South 
Africa regretted that leave was given in this 
case, which turned so largely on a point in 
Roman-Dutch law. It. was feared that 
South Africa might retort by some such 
action-as has been taken in the Irish Free 
State. We are therefore glad to see that 
General Smuts, now Minister of Justice at 
Capetown, is against such action—at the 
present stage. On the merits he favours 
. repeal, but he does not like the prospects of 
a “constitutional wrangle” over it. In our 
view there could be no such wrangle. The 
law is clear, and was made, if possible, 
clearer by the Erne Fishery Case. As to 
the merits, we believe the Privy Council are 
fully aware tliat, in practice, leave to appeal 
should only be given on some big legal 
issue.—The Law Journal. 
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Newspapers and, Libel Law. 
Lawyers will be particularly interested in 


Mr. Moseley’s observations’ on our law of 
libel as it affects the freedom. of the Press. 


He pays tribute to the unsurpassuble quali- . | 


tv of British justice; but there are few practi- 
tioners specialising in libel’ actions who 
will not agree with him that justice is, in 
fact, not equal, and that freedom is not 
complete under the. existing libe! laws, or 
at any event, under the prevailing iuter- 
pretation of these laws. For though “ no 
man Can gag a newspaper wilh a bribe, 
many aman has been able to silence one 
with a writ or.even a threat of one.” 

He gives instances, and tells how rogues 
and men of straw have derived profit from 
the law as it is, when under a perfect or 
betler system of justice they would probably 
and properly be put in gaol. There are oc- 
casions when newspapers find it expedient 
to apologise in Court to a scoundrel whose 
iniquity they know but cannot prove. > 

His suggestion for reform is that the 
damages awarded in libel actions shoud 
never be punitive; that they should be limit- 
ed to special damage or such damage as 
the plaintiff can prove that he has actually 
Sustained. 

It might be said that this would hardly 
be just to the honest plaintiff waose career 
was blignted at the outset by an unjustified 
libelin a newspaper. It may also be said 
that while Press exposure of rogues is in the 
public interest, it is also, from the news- 
paper point of view, very good copy. If 
the newspapers are ina position to justify, 
are they not also in a position io submit 
evidence tothe police whereon a prosecu- 
tion may be founded? Reform is needed, 
but its nature and form are not yet apparent. 
~The Law Journal. l 
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The Bengal Food Adulteration Act.— 
- By Me. Krisuna Mosan BHATTACHARYA, 
- M. A„ B.-L. PUBLISsueD py Masses. P. O. 
Sarkar & Go., Lro. (1936) Peros Re. 1. 
This book gives a lucid commentary on 
the Bengal Food Adulteration. Act (Bengal 
- Act: VI of 1919) as modified up-to-date. In 
. these days when the public have begun to 
realise-the value of sanitation and the ad- 
ministration of Food. Adulteration Acts has 
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come to be regarded as one -of the most 
important functions of a local authority, the 
attempt of the learned author to present 
the commentary of the Bengal Act to the 
public at a cheap cost is certainly laudable. 
The inclusion of orders end notifications, 
of the Bengal Government on the subject. 
have enhanced the utility of- the bapk. We 
wish the publication all success. = 
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